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NORTH CAROLINA, 
AT RALEIGH. 

SARAH HALLMAN v. MONROE DELLINGEE 

Surety clr~d Principal-Pp*os. Bond. 

A surety on a prosecution bond is not liable to his principal for costs. 
(Remarks of RUFFIN, J., on the condition in the bond in this case as. 
affecting the 1:ability of plaintiff and her surety to defenclant for his 
costs.) 

CLAIM and DELIVER; tried a t  Fall Term, 1880, of LIN- 
COLN Superior Court, before Seymour, J; 

On the 15th of October, 1877, the plaintiff brought her 
action of claim and delivery for a l~orse, in the court of a 
justice of the peace, against the defendant, and a t  the same 
time gave a bond with one Jacob Kiser as her surety, in 
which they acknowledged themselves bound i n  the sum of 
one hundred dollars to the defendant, " for the prosecution 
of the action and for the return of the property, if the return 

1 



2 I N  T H E  SUPREME COURT. 

be adjudged, and for the payment of such sum as may be 
for any cause recovered against the plaintiff." 

The justice issued. his order to the sheriff for the seizure 
of the property and its delivery to the plaintiff, but the 
defendant giving a delivery bond, lie was allowed to retain 
i t  until the trial before the justiceon the 18th of the month, 
when the plaintiff had a judgment and the defendant 
appealed." 

I n  the superior court at  fall term, 1878, the defendant 
moved to dismiss the plaintiff's action, because of a defect 
i n  her original affidavit, and the plaintiff asked to amend, 
and  was allowed to do so " upon payment of the costs up  to 
a n d  including said term." At the same term the action was 
tried by a jury who found all issues in favor of the plaintiff, 
and  thereupon the court gave her judgtuerlt for the delivery 
of the horse, and i n  default thereof, for double its value, and 
for " the costs of the action accruing after the day of trial." 

The  case was dropped from the docket of the court, and 
a o  further action taken until the 27th of October, 1870, 
when a notice signed by W. M. Reinhardt as clerk of Lin- 
coln superior court was served on Jacob Kiser (the appellant 
Ilere) that a motion would be made a t  the next term in the 
.case of Hallman v. Dellinger, " to enter judgment against h im 
on the prosecution bond for the amount of the costs in  said 
action against the plaintiff." Accordingly, at  spring term, 
1880, such a motion was made and continued until fall 
term, when i t  was adjudged that the plaintiffl Sarah Hall- 
man,  recover of the said Kiser the sum of fifteen dollars 
a n d  seventysix cents, the court costs, and the further sum of 
sixteen dollars, the amount of fees due the defendants wit- 
nesses, together with the costs of the motion to be taxed by 
the clerk. From this judgment, Jacob Kiser appealed. 

Mr. B. C. C'obb, for appellant. 
No counsel contra. 
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RUPFIN, J. It will be seen from the facts that  the ouly 
'bond executed by the appellant, Iciser, was one to the 
defendant, Dellinger, LPS swety  of the plaintiff, and surely 
h e  cannot be  liable thereon to his principal for anything. 
We cannot gather certainly whether the plaintiff, in order 
40 get the alnendrnent asked for, actunlly paid the costs that 
?:ad accrued lup t u  the tria! ; though, as the a!nendment was 
allowed only t ~ p m  the condition that she did pay them, and 
as the transcript shows there was a trial a t  the very same 
Iterm which resulted favorably ta her, themost natural iufer- 
ence wodd be that she immediately paid the amount she 
was adjudged to pay, made the desired amendment, and 
went to trial. If this be so, then certainly she can have no 
.recourse upon her surety. Or if it be that she has not paid, 
b u t  is only liable by reason of the judgment against her, 
then it is equally clear that she can have no claim to be 
4ndemnified by him. So that, i n  no paint of view~can she, 
.the plaintiff and principal on the bond, have any relief 
against her surety. 

We do not go with the counsel of the appellant to the 
full extent of his argument, which if we apprehend h im 
sorrectly was, that inasmuch as the bond executed by his 
alient was given for the prosecution of the plaintiff's action 
against the defendmt, and the rtranseript sl~owed that i t  had 
6een successfully prosecuted, there had been no  breach 
thereof: and therefore he  could not be liable for the costs 
which his principal was required lo  pay during the pro- 
gress of the action, as the price of an amendment, the effect 
of which amendrr~ent was to enable her to conduct her 
action to s~~ccessful issue. 

True it is, that the bond was ia part what is known as a 
"prosecution bond," bu% it  had a further condition and 
bound his principal and hi'mself to pay to t he  defendant 
Y ' s ~ ~ h  sum as may be for any cause recovere3 against the 
plaintiff i n  the action," thus embracing in  its very terms 
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t1;e dbfendantTs costs, whethev for witnesses ol- fm the ser- 
vices of officers of the court incnrred irp to  the moment of 
the trial. So that if the cause were here in such a shape as. 
to permit it, we should have no hsi-tatien in d e ~ e r d n i n g  
that tho plaintiff and the appellant are both liable to the 
defendant $or 811 lois costs: b& tlmt 5u no eve& i s  lie liable 
for any part of Bhe pl5aJntiE7s costs, rrot even fog mrvices. 
rendered her by +he officers, r-mmanly known ae " eourb 
COS~S." 

From the well known c a E  wi4h which Eis. Monm below 
investigates causes that come b e h e  him, and his usual ac- 
curacy, we yery much snspect that the case presented to u s  
differs materially horn the one considered and determine& 
by him ; but there being ao s~ggestion af a q  impsrfectioa~ 
in either the recod on the case, we are collsbmined b csn-, 
sider it as it is. 

Leb this be certified to the superior cowt of Line0111 tcw 
the ead that the costs of the oourt below traay be retaxed i b  
accordance the~eaith,. 

Error., Reverse&. 

Surety and Pvdneipad-Efeeb of Nelease. 

B; contract enterecl into between a credi.tor a118 debtor t@ 
release the ctebfor from all theindebtedness he h d d s  a g t h s t  &im indi- 
vidually, but not the securities which the debtof has given him upoh 
notes or in any other manner,'' does not operate a discharge of the 
surety. (Remarks of Smith C .  J. upon an equitable release of pri11c.i- 
pal, and as to the mode of amertiug the ri$M & surety after j11cIp 
merit.) 
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(Kesler u. Linker, 82 N. C., 465; Bowerton v. Sprague, 64 N. C., 481, 
cited and  approved.) 

MOTION heard at Fall Term, 1880, of C A B A R E U ~  Stzperior 
Court, before Seymour, J? 

The motioil was made by defendant -to enter satisfaction 
of a judgment 0.n the ground that a certain release to the 
4principal debtor of his individual liability, but not the se- 
curikies upon notes held by the creditor, operated a satisfac- 
tion of the judgment and discharge of the surety. The 
motion was denied, first, because the alleged release is not 
under seal, (Smithzuiclc v. Ward, 7 Jones, 64), and secondly, 
"beecause i t  is only of the indebtedness of the debtor indi- 
~ i c lna l ly  and to the exclusio~l of others, and offsets only his 
izlnseci~red debis. From this rtiling &the defendant appealed. 

No counsel for plaintiff. 
Jlr. JV. H. Badey, for defendant. 

SXITP, C. 9. The plaintiff in the year 1868, entered into 
a n  agreement with the defendant, Bortian, to sell h im a tract 
.sf land, called the " Ochlee tniill property," for the purchase 
money of which the latter gave his iudividual notes in the 
aggregate sum of about one thousand, eight hundred and  
seventy ddlars;  another with the defendar~tsGouger as surety 
for f o ~ r  hundred and fifty dollars ; and the last with the 
eaid Gouger and the defendant Martin as co-sureties i n  the 
sum af one thousand, six hundred and eighty dollars, pay- 
able in specie and due on January 2d, 1869. The  plaintiff 
a t  the same date made and delivered his bond t s  the said 
Borlian to-convey the land to h im on payment of the pur- 
chase money, and at  once put him in  possession. 

None of the notes being paid, the plaintiff brought suit on 
611.e last mentioned noke in the superior court of Cabarrus 
and  recovered judgment at  spring term, 1870, against all 
t he  parties liable thereo~,  but was unable to make anything 
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by exccuaion on account of the exemptions allowed tlie 
debtors. 

On the 26th day of December, 18?1, the plaintiff a a d  
Bortian entered into another agreement whereby t h e  
latter contracted t 3  restore possession of tho premises 
a i d  surrender the titlo bond and the former to release t he  
said Rortian "from all the indebtedness that  he, the said 
Stirewalt, holds against him indicidudly but riot the  securi- 
ties which the said Eortiari has given Stirewalt upon notes 
now i n  his possession or in  any  other manner." This agree- 
ment has G e n  carried into effect by t h o  parties to it. 

A t  fall term, 1880, a motion was made on behalf of tlie 
sureties, both or m e  of them, 011 affidavits filed in its sup- 
port, to have satisfaction of the judgment entcred on t he  
ground that  the release of the principal debtor, Bortian, 
was a discharge of the other defendants, his sureties. The 
motion was refused and the defendant Martin appealed. 

The  plaintiff's counter-affidavit states that the plantatiolh 
became greatly d'ep~eciatod in  value while ill $he hands of 
Bortian, and  the mill thereon " nearly wrxthless," and  that  
in the partial rescission of the origi:ial contract of sale, the 
judgment was retained as coalpensation for the  use a n d  
deterioration of t he  property while in B c l r t i a ~ ' ~  occupancy, 
The equitable estate vesting in him utnder the contract has  
not been perverted by the vendor to purposes inconsistent 
with the right of the sureties to have the security provided: 
by the debtors put i n  fronb of their own liability, bxt has  
been appropriate to t he  reduction of the unsecu-red part of 
tlic debt due for the  purchase money. Whether  upon t h e  
principle that a creditor hav i tg  a fund of his debtsr equally 
applicable to several debts may apply i t  to  that  which is 
most precarious, without just; complaint on the part of the  
surety to another, the plaintiff could thus use t he  f u ~ i d  i n  
this case, i t  is plain that  the equity of the surety does not 
extend beyond a pra rata distribution which w ~ u l d  ndi 
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extinguish the  debt for which he was bound, bu t  be only a 
partial payment. We do not decide the point, while fully 
recognizing the authorities cited for the  defendant a n d  the 
doctrine they establish. We have had occasion to consider 
the  subject iri Kesler r. Linker, 82 N. C., 456. 

If however the  facts were sncll as to entitle the  sureties to 
relief, we are  not disposed to admit  tha t  it can be obtained 
after final judgment by a motion made more than ten years 
after it: rendition and nearly nine after the rescinding con- 
tract was made, if this summary method were admissible 
at all. Certainly, satisfaction could not be entered on the  
judgmeat  as to a n y  one of the debtors, for that  would be a 
discharge of the  judgment  itself, and  the exoneration of 
d l .  Nost obviously that  motion ought  not to be allowed. 
T h e  equity of the  surety is only to be relieved from so rnuch 
of his debt as would have been paid by the misapplied 
security, and hence questiol~s arise tha t  show the propriety, 
if not necessity of new action for their solution and  for 
the  adjustment of the equities growing out of the transac- 
tion anlong all. T h u s  i n  I3merton v. Sp~ngl~e, 64 N. C., 
451, this equitable release was sought in  the  superior court 
by an  i l~junct ion against the  enforcewent of a judgment 
rendered by a justice of the  peace, and objection was made 
that  i t  could have been obtained before t'ne justice himself, 
a n d  PEARSOS, C. J., says: " Where a creditor by z binding 
contract, and not a mere nudum pactum, gives far ther  t ime 
to the  prirlcipal debtor the  surety is discharged by matter 
i n  pais, as i t  is termed i n  the  books. Of this equitable dis- 
charge the justice of tbe  peace had no jurisdiction. T h e  
equity could only be enforced by the superior court. " It 
would hare been otherwise i;f the debt had been discharged." T h e  
argument  of Jfi. Bailey takes a wider range thau seems to 
be authorized by the  record. On the trial before His  Honor  
i t  mas claimed tha t  t h e  rescinding instrument operated 
itself as an  equitable release of the principal debtor, and  con- 
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sequently of his sureties, and not that the right to be ex- 
onerated grew out of ttie plaintiff's disposition of the fund. 
We interpret the contract with His Honor as discriminating 
between the unsecured and secured notes, representing the 
consideration to be paid for the l a d ,  the former of which 
are denoininated individual debts and to be surrendered, 
while the others are not. 

The motion to enter satisfartion was proper in itself if' 
warranted by the facts of the case, but  was rightfully de- 
nied. I t  was not the appropriate remedy, if the sureties 
were entitled to a discharge, total or partial, according to 
the value of the propevty by reason of the conduct of the 
plaintiff. 

We must therefore declare there is no error and affirm 
the ruling of the court. 

No error. Affirmed. 

H. 35. GOODM,IAN v. W. N. LITAKER. 

Swefy and Principal-Defence of iSuretys1zi-p. 

Where the defence set np is that the party sited is only a surety and tile 
fact of his suretyship does not :lppe:lr from the iustrument signed by 
him, 11e most in o'cler to clc~ive tiny :~dvantage tllercfron?, prove that  
thc creditor had Itnowledge of the suretyship. 

(Welfare v. Thompson, S3 N. C . ,  276, ; Cole v. Fox, Ib., 463, cited autl 
sppsowd ) 

CIVIL ACTION tried at Fall Term, 1880, of CAEARRUS Sii- 
yerior Court, before Seymour, J. 

On the 23d day of Sept., 1873, one J. L. Litaker and the de- 
fendant esecutedand delivered to,theplaintiff n bond of wllicll 
the following is a copy: " Three months after date with in-  
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'serest a t  eight per cent., we promise to p :~y  to H. ill. Good- 
m a n  or  order, one hundred dollars for value received." 
(Signed a n d  sehled by J. 1,. and  W. N. Litaker.) The  action 
was brought in  a justice's court on the 5th day of' January,  
1850, against the  defendant alone, the  other maker being 
dead, a n d  what the defence relied on was tha t  the  defendant 
was only a surety on the bond and the statute of limitations. 
Ttie plaintiff recovered judgment an'd the  defendant appeal- 
ed to the  superior court, and on the trial in  that court i t  all- 
pearerl t h a t  there were two payments endorsed on the bond 
-one dated January  1st)  1879, for $20 25, and the o thw dated 
J a n u a r y  l s t ,  ISSO, for $15.60. After hearing tlie evidence 
the  presiding judge made the following findings, a jury be- 
i n g  waived: 1. T h a t  the  defendant did not make the pay- 
ments  credited on the bond, bu t  the  same were made by tlie 
other maker  of the  bond. 2. There  was n o  ngreeinent or 
understanding between the  plaintiff and  defertda~it, tha t  the  
defendant was to be a surety, but  tha t  sncli agreement was 
only between the two makers of the  bond, and was not co111- 
lnunicated to the  plaintiff. And being of opinion with t!le 
plaintiff, the  court gave jcrdg~ner~t  against the  d e f e ~ d a n t ,  
from which lie appealed. 

Mr. W. H. Bailey, for plaintiff. 
No counsel contra. 

RVFFIN, J. I n  the  view me take of the casc, i t  i s  not  nec- 
essary tha t  we should inquire how tile defendant was af- 
fected, if a t  all, by tlie payments made by his co-obligor on 
t h e  bond. Nor do we propose to discuss the  correctness of 
the  decision of this court in the  case of M'elfare v. Thomp- 
son, 83  N. C., 276. F o r  be these matters as  they may, i t  is 
our  conclusion tha t  the  ruling of H i s  Honor  was a proper 
one. 

W e  find the authorities soolewhat divided upon the point 
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a s  to w l ~ e t l ~ e ~  a jnint inaker of a note may for a n y  purpose 
be s l ~ o ~ n  by par61 to be bu t  n surety, when tha t  fact does 
not appear on the face of the  instrument. Gut the  weight 
of authority and analogy seem inclined to the  opinion tha t  
lie may ; bnt all, even t11o.e who go the farthest in  uphold- 
ing this r ight  of the  surety, concur in saying in  the  most 
emphatic  term^, that  before the  party t11us seeking to set u p  
his nsm relationship can derive any benefit tllercfronn, h e  
rnust first br ing home to his creditor a knowledge of its ex- 
istellce. 

T h e  very recent work of Brandt  on the  law of Suretyship 
and Gnaranty,  a t  section 20, thus states the  ru le :  ' ' T h e r e  
a surety sets u p  claims depending on that  relation and  the 
fact of suret-sllil) does uot appear from the instrunlent sign- 
ed by I ~ i a l ,  he  ixust in order to sustain s u t h  clairns prove 
that  the  creditor had knowledge of the  surctgsllip." And  
in s u p p o ~ t  of the  propositicin, h e  cites a very large number  
of decisions rendered in the  highest courts of the  several 
states. To  the  yame effect is the  decision of the  supreme 
court of ;\Inqsnchusetts i n  the  case of Tl'ilson v. Foot, 11 Rletc., 
253. I n  the  trial of the  case of .Ma?~lry v. Boycott, 73 E. (I. 
L Rep., 45, wllen counsel was urging upon the court the  
r ight  of the  maker of n promissory note to show that  hesign-  
ed  the  irlstrument as surety only, LORD C A ~ ~ P B E L L  interposed 
tlie relnnl k fl~nt it vzus t  be shown tlznt the note uas  so made with 
the l i / 7 0 ~ l e t l p  of the payee; that allegation is indispc~~sable. Such 
:L cor~tlusion s e e n ~ s  not only to address itself to our  reason, 
but to be eminently jus t ;  and  especially so u ~ ~ d e r  a system 
which like our  own prescribes different periods for t h e  pro- 
tection of principals and sureties. 

Between the tnakers themselves the relation of principal 
and surety subsists, and out of i t  arise duties tha t  t h e  law 
will enforce, and rights which the law will protect. I t  will 
not allow even t h e  creditor, after a knowledge of the  exist- 
ence of their rights is brought home to him,  to do aught  to 
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impair them. But  this is not upon the  ground that  they 
entered into and  made a part  of h;s  contract with the  par- 
ties, for how could they, when he  was ignorant of the  very 
existence of the  relation out of which they grew ? b a t  upoil a 
distinct m i l  independent principle of equity altogether, that  
he  must do nothing to lessen the security or impair the r ights  
of the surety against his principal, efter being fixed with a 
kr!owleilge of s u c l ~  rights. And i t  matters n s t  when this 
liilowledge reaches him,  w l ~ e t l ~ e r  a t  the  t ime of the execution 
of the  original contract, oi. a t  any time subsequently thereto. 
Among the r ights  of the  surety so protected, is the  on6 of 
hav ing  the debt paid so as to terminate  his liability ; a n d  
if wit11 a view to having this clone, he  gives his creditor no- 
tice of h i s  real s i n n d i ~ g  i n  the ~nnt te r ,  nild demands tha t  
such steps shall  be taken to enforce collection as the  law a u -  
thorizes h im to insist upon, then t h e  creditor is bou11c1 to 
comply, ai,d a failure to do so is a t  his peril ; and iu  order 
thus  to fix the  creditor with notice and  raise t h i s  equity for 
t h e  surety, parol e v i d e ~ ~ c e  is competent. This  Lye under-  
stand to be the  extent of tho decision ~ e n d e r e d  in  Cote r. For ,  
83 N. C., 463. I n  tllis case now under  coasideration, thcrv 
is no such point made for t h e  defcndal~t,  and  n o  pretence 
that  the  creditor ever had ally notice of his claim to be treat- 
ed as surety. 

W e  therefore hold t l ~ e r e  is n o  error in  tile judgment of 
a l ~ e  court below. 

No error. Afiirmed. 
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Liability of Swdy on under.taking f o ~  Stny of Ezecution. 

En a proceeding io subjret  a surety on an nndertaiiiog for the 6ic1y of e s -  
ecution to pa; ment of reaitlue of g l a i ~ ~ t i f f " ~  judgment, it :1pp"art7il tliat 
t h e  jnt1grr1en.t debtor had :I large stock sf gootls n h i t h  were levit4 on 
ant1 told uu tk r  various exrc~ltioiis  and p~ocwtlk  di;tribuh d uncler an  
ercler of cotut ; a, part of the goods wele demanded b?; ant1 tlc li\c2red 
to the clebtor's assignee in bxnkruptcy for the br~lefi t  of e r t d t o r i :  the 
I e l y  was made before comnrenc~etr~rnt of baolauptcy prncceclinqs; 
Held, that  the  good: so delivered to  tlre airignee did not ope~< l t e  21s a 
i l i c c h a r y  pro tanto of plaintiR's esecntion ; and the  snretr wa< held 
liable nnder t l ~ e  bond giver, by i:im. (Bat. Rev., ell. 63, 5 63, and act of 
8871). ch. 68). 

,+Parher v. Jones, 5 Jones E q ,  276; Smith r. XcLeod, 3 Irctl. Eq., 39% 
F O I  bes v. Smzth. 6 Irytl, Eq-, 3m; lielsen v. Wtlliavzs, 2 DPV. & Bat. 
Eg., PPP; Kesleir v. Linker. S 9  S. C ,  456, cited and  apprsa\'e:l.) 

~ T Q T I O N  heard at Fal l  Term,  18'79? of RUTHEIIFOED Supe-  
rior Court, before Bv:cton, J. 

Tliis was n n~oti.on for judgme~!t and execution against  
the defendant surety upon an zippeal bond. The  f ~ c t s  are 
stated in the opinion. Motion :illowed and the defendaot 
appealed. 

SMITH, d2. J. T h e  plaintiff, on November fBt l : ,  1877, 
before a justice of the  peace, recovered judgment fi)r $220.31, 
twl~ereof $200 is prlucipal money, agaiast Ilohert Sirnpson, 
James A.  Miller and C. E. Guthrle,  constituting the  partner- 
ship firm of Simpson, Miller $ Co., who, 01) thei r  appeal to 
aha superior cour3 entered into a n  under taking for a stay 
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of execution, n i th the  defendant as their surety, according 
to the  ~equi rements  of Battle's Revisal, ch. 63, 5 63. 

Tile same jndgillent was rendered in the  superior conrt,, 
on March 25t11, 185'8, and execution issued tllerecrn on May 
3d fo1lov;ing. Tlils, and numerous o t l ~ e r  executions were 
levied olr a stock of goods belonging to the firm, from the 
sale of which the sheriff r e c e i ~ e d  $1,49644 and applied, af- 
ter p a ~ i n g  the costs, the sum of $68.04 to tlle plaintiff's 
debt. T h e  present proceeding was thezl instituted against 
the  defendant, s i~ re ly  to the  undertaking on appeal, to sub- 
ject hi21 to the pagtnent of the  residue of the  plaintiff's 
judgment. T h e  d e f e n d a ~ t  denies his liability, alleging that  
the  property levied on was ~ l n p l y  snffirient to s a t i s f ~  thc  
csecution, and  such'was, in law, its effect ; a n d  further, that, 
part  only of the gobda were sold, a n d  the remainder deliv- 
ered over wrongfully to the asvigrlee i n  bankruptcy of the  
paid firm: by reason of which, he, t h s  surety, became and is 
exonerated froni all liability t ~ p o n  his said undertaking. 

Upon t l i ~  trial before the  court (as me interpret the  record) 
ivith consent of parties, i t  was shown tha t  a large stock of 
q o d s  of the  debtors', differently estimated i n  value, w a s  
levied on arid sold under varions executions, and  a part ,  on 
ihe demand of the assignee i11 bnnliruptcy of the  debtors, 
delivered by tlie sheriff to hirn. T h a t  the  proceeds of sale 
were distributed among the  executions, under  the directio~ie 
of the  judge presiding w l ~ e n  they were returned, a n d  whose 
advice had been sought by the sheriff, after due notice to 
tlie creditors; and that t h e  levies were made before t h e  
coinmencement of the  proceedings in  the  bankrupt  court, 
ITpon these hc t s ,  the  court held t f ~ e t  the  goods surrendered 
to tlie assignee for the  benefit of the  bankrupt 's  creditors, 
did not  operate as a discharge,pro tonto, of the  p1aintifl"s ex- 
ecution, a n d  gaTe judgment against t h e  defendant for t h e  
residue of the  plaintiff's debt. 

Copies of the  various executions Chat were in  the sheriff's 
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Iiands, accompanging the transcript, which we iufer from 
the argument were intended to elicit the opilrion of the 
court upon the correctness of the ruling undc r which thc 
fund was apportioned among the sevwal claimants. But 
they are not referred to as exhibits in the case; and the de- 
cision of the preceding judge passed on, in rendering the 
judgment, are not now under review. We cannot thereforc 
go outside the record to consider them. 

The only matter of law presented in the appeal is the 
sufficieucy of the exception to the ruling, that the goods 
levied on and surrendered were not a satisfaction of thc 
plaintiff's execution, to the extent, that the proceeds of their 
sale would have been npplicable to it. 

While n levy of an execution upon the goods of the debtor 
is a specific appropriation to, arid discharge of, the debt, 
even when wasted or lost, for the reason that he ought not 
to be compelled, nor his other property taken, to pay the 
same debt a second time, yet if the goods Lave been restored 
to him, or used in the discharge of his other liabilities, their 
value d o e s ~ o t  go in  satisfactiou of the execution. If this 
were not so,the same property would discharge two independ- 
ent debts, and the debtor would be relieved from liabilities 
in  double the ainount in value of the property talien. " If a 
sheriff levies upon personal property," says PEAIISON, C. J,, 
in  Pnrke~ v. Jones, 6 Jones Eq., 276, ' ( the Jitle is thereby 
ve~ ted  in  him, and the execution is satisfied, ~cnless the prop- 
erty gets back iuto the possession of the debtor, or is other- 
wise applied to his use." "The simple act of levying is no 
satisfaction whether he (the debtor) has been permitted to 
retain the property by his oxn  miscoriduct, or by his re- 
quest, or by the voluntary act of the officer, because neither 
works any wrong to him." I-Ierman Ex., 6 176, and nurner- 
011s references in  notes. 

While the liability of the principal debtor remains un- 
impaired, when the property is restored to him, or othep-. 
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wise used for his benefit, the  suretv is discl~arged, wl~enever  
the  creditor surrenders a n y  lien he has acquired on t h r  
property, or otller security furnished by the debtor, since 
the  property of the latter, being primarily liable, mast  be 
applied in  ex on era ti or^ of t l ~ e  surety. Smitl~ 1.. Xckrod, 3 
Ired. E q  , 390 ; Eodies v. Smith, 5 Ired. E q  , 369 ; iYclson v. 
TT'l l l icc~~x,  2. 1>. $ B. Eq., 115. 

B u t  the  rule does not apply x h e n  the creditor does no t  
participate i n  the misapplication of the fund, nor i i l  any  
wise assent thereto. h7esler v. Linlw, 32 N. C., 4 X .  

T h e  r ight  to proceed against the surety is not furfcited 
nor  postponed, because therz is also n right of action against 
the  oficer for his misconduct a n d  breach of official dutj'. 
T h e  defendant in  express tertns contracts " tha t  if j a d g n ~ e n t  
be rendered against the  appellant a n d  executio~i thereon he 
returned unsatisfied in  whole or iu part ,  he  will pay the 
amonrit unsatisfied," the precise contingency tha t  has occur- 
red, and  there is nothing in the  facts set up  as a defence to 
release h i m  fro111 his obligation. I t  is not necessary to con- 
sider what  rights the defendant may  have by subrogation 
against the  sheriff for his alleged misfeasance and derelic- 
tion i n  duty, as the  question is no t  referred to us  There  
is no  error and the judgment is nffixned. 

No error. Affirmed. 

JOHN H. LONG v. LOIJISS XASOX, Admx. 

Notes and Bonds-Effect of material alteiqation-Presum,ptio~i 
of F ~ a u d .  

The addition of the words "a t  ten per cent" to a bond withoot consent 
of the parties thereto, is a material alteration and vacates the same ; 
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xud wl~ere  such dteration is made, a p res~~mpt ion  of frand arises and 
remains ~ in t i l  rebutted. 

(Dacis v. Coleman, 7 Ired., 422; Dim& v. Clements, 7 Jones, 58, cited 
a n d  approred.) 

CIVIL ACTION tried at  August Special Term, 1880, of 
Romnx Superior Court, before iMcKoy, J. 

The suit was begun in a justice's court in which the 
plaintiff declared upon a bond made by the defendant's 
intestate as surety to one John R. Kerns. The  bond was 
for one hundred dollars and was payable to the plaintiff as 
guardian of Thomas M. Kerns. When produced on the 
trial, i t  appeared that the words " a t  ten per cent" had been 
written in the left lower corner of the bond, as  an  addition 
the re to  and i t  was agreed that these words had been so 
written after it had been signed by both principal and 
surety, and that i t  was done by the principal and in  the 
absence of the surety, and without his knowledge or sanc- 
tion, and also without the knowledge or sanction of the 
plaintiff; but that the sanne waj done at  the suggestion and 
with the sanction of his ward, who was about nineteen years 
old. The defence set up was that the addition of the above 
words was an  alteration of the bond which rendered i t  void, 
and the court so holding gave judgment for defendant, from 
which the plaintiff appealed. 

No counsel for plaintiff. 
MY. John S. Henderson, for defendant. 

RUPPIN, J. An alteration of a bead in  a material part 
by a party to it, vacates the same, except as to parties con- 
senting thereto. Davis v. Cokman, 7 Ired., 424 ; Draper v. 
Wood, 112 Mass., 315. An addition of the words " interest 
a t  six per cent," written in  a corner of t,he bond after i t  had 
been signed, is an  alteration of i t  in  a material particular. 
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3 Addison on Contracts, 4 1280. The intent ~ i t h  xhich  
the alteration is made seems according to the weight of 
authorities to be immaterial ; but however that may be, i t  
has been decided by this co-drt in Dunn v. Clernents, 7 Jones, 
58, that  w h e n e ~ ~ e r  a material alderation has been made, a 
presumption of fraud arises, and remains until  rebutted. 
There was no  evidence offered on the trial to remove this 
presumption. 

We therefore concur with His Honor in  the o p i ~ ~ i o n  thal  
the defendant was entitled to judgment. 

No error. Affirmed. 

'W. H. CAPELL P. N. Nil. LONG. 

&bees and Bortds-Assigrment after Maturity-Eqaiths-Prin- 
cipal and Surety. 

.A negotiable note or bond cxecuted by a priidpal and surety, which 
relat~on is l i n 0 ~ 1 1  to the payee or obligee. and transferred after maturity 
for valuable consideratior], is subject to all equities and defences exist- 
ing between t l ~ e  original parties, whether the transferee took with or 
\vithout notice; Thc~eyore, if more than three years have elapsed be- 
tween the maturity of n bond and action brought on the same, the 
surety may plead the statute in bar of recovery. 

<,Knight v. Brasmell, 70 N. C , 709; Welfnra v. Thompson, 83 N. C., 276; 
T t i m e ~  v. Beggady, 11 Ired., 321; Little v. Dzrdap, BLIS~., 40; Hc~ywood 
r. McXair, 3 Dev., 231; HarrG v. Burwell, G5 N. C., ,584; Mebane v. 
Patrick, 1 Jones, 23 ; Seawell v. Bunch, G Jones, 195 ; citcd and ap- 
proved.) 

CIVIL ACTION commenced before a justice of the peace and 
Xried 011 appeal a t  November Special Term, 1880, of HALI- 
FAX Superior Court, before Graves, J. 

2 
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This  action begun on the 2.2d of January, 1879, was 
founded on a boud executed by 3.. A. Turpin and N. M. 
Long, which is not set out in the return made by the mag- 
istrate to the .superior c ~ u r t ,  but the defendant, Long, had 
leave to file his answer i n  that  court, in  which he stated- 
that one J. A. Turpin a d  be executed their bond whereby 
lhsy prolnised to pay W. T. Whitfied, treasurer, kc., tho 
. c ; I . I ~  of one hundred dollars with interest on the same at- 
eight per cent, from the 22d of November, 1876; the date of 
the bond ; and that on the 13th of March, 1876, wid Whit- 
field transferred and assigned the bond to the plaintiff, 
Capell, for value. By a written agreement signed by coun- 
sel, it was admitted that the bond was made payable ninety 
days after date. 

The plaintiff filed a reply to the answer i n  which he stated 
that he had no notice that defendant was surety on the 
bond, but he believed when wceptirsg the bond that defend- 
ant  was joinB principal w i t h  9'urpin. 

At said term the matter was heard upon a case agreed, 
amd the facts admitted were, that the bond was executed by 
Turpin as principal and Long as surety for him ; that this 
was known to Whitfield, the payee, and the bond was sold 
and transferred to plaintiff for valuc received, after i t  was 
clue ; that plaintiff did not 1;nom t!ie defendant was surety, 
and that the bond was duc illore than three years before this 
',ction wns comn~ei~ced. 

cipon thls sinte of facts, t i l :~  corn-1 ueiug oi the  O ~ ~ l I ~ ! O l b  

+; ,st $ 1 ; ~  :ir+icn wnc 1;rred 11; the 3rd; r~ le  of 1imikitic1:i: rwz- 
,.xed ju t lg l~cn  t i n  !iel!a! 9'' -11. clefendnl:i, and the plaintiif 
appealed. 

ilfessrs. Day &. Zollicofer, for plaintiff. 
1Messrs. R. O. Peebles, Thos. -V. Hill and J; B. Butchclor, for 

aei'endant. 
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ASHE, 5. I t  having been adtnitted i n  the (( case agreed" 
that  the defendant was surety on the bond in suit, and that 
that fact was known to Whitfield, the payee, arid that it was 
assigned by him after its maturity to the plaintiff, whopaid 
value therefor, and had no notice at the time of accepting 
the satae that Long was surety, the only question left for our 
consideraiio~i is, mlietlisr under these circumstances the 
plaintiff's action was barred by the statute of llmitatlons. 

If the bond had not been assigned, and the action had 
l~een  brought in the name of Whitfield, the payee, we sup- 
pose there would have becri no controversy on that point, 
as i t  has been expressly decided by this court t l ~ t t  three 
years is a bar to an  action brought against a surety on a 
note under seal. Knight v. Braszuell, 70 N. C., 709 ; Welfare 
v. Thow~pson, 83 N. C., 276. 

The bond bore date the 22d day of November, 1876, and 
was due the 22d day of February, 1876, and was assigned 
to the plaintiff on the 13th day of March, follouing, just 
twenty days after its maturity. The question then arises, 
how does the fact of the plaintiff's being an  assignee for 
value, without notice, by an assigcrnent after maturity afiect 
the case? I t  is well settled not only by elementary writers, 
hut by the decisions of this and other courts, that a nego- 
tiable bond or note overdue is dishonored, and one nho  
takes i t  in  that state is considered as faking it upon thc 

redi t  ot tlle oiidorier, aud is to stalld in place oi tI:e holdel 
I, : I I I ( !  5:11w 119 tnat~lrlty 7*urnc7' V. R(p~y(u-111, 11 Lrect . .," , 

.!. ' j. ; > , , I 1  h 3 h ,  i ( h  I ] , L p L m ' \ ~  Al[(&t/~ * ' I >  ) > I 

A 11 $,\ l L l <  11 Case, Jrl:1g? ~ J I : I ~ J I  ltLOx: c:l) a ' 11 1 1 C l t ~  L U ~ L L  1 3  

. s-crdae is dl,tionored, by wliich is meant, t l iut  li cls:ji,iletl, 

i t  is subject to all defences and exceptioi~s to its payment ill 
the hands of the a~signee, to which it was open in  the hands 
cf the aesignor." 

Accorclir,~; to these authorities, if this action bad Leer1 
brought upon a proluissory note, assigned after maturity, 
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CAPELL v. LONG. 

and three years had elapsed before the assignment, the ac- 
tion would have been certainly barred; but this action is 
on a band that doe3 not appear to be endorsed, to which the 
statute of limitations had no application, and such defence 
could not have been set up, at the time the decisiorls cited 
were made. 

But, important changes ill the law in t!iis respect have 
been made by the legislature of 1868. I n  section 55 of the 
Code of Civil Procedure, i t  is provided "that  every action 
shall be prosecuted in the name of the real party in interest, 
except as otherwise provided, when the thing in action arises 
out of contract, and in the case of an  assignment of a thing 
in  action, the action of the assignee shall be without preju- 
dice to any  set-off or defence existing a t  the time of, or be- 
fore notice of the assignment ; but this section shall not sp- 
ply to a negotiable promissory note or bill of exchange 
transferred in good faith and upon good consideration be- 
fore due." 

A construction was given to this section by the court in 
Harris r. Burwell, 65 N. C ,  584, where PEARSOR, C. J., says 
i t  " abrogates t l ~ e  principle of the common law, that a chose 
in action cannot be assigned-confers an  unlimited right to 
assign ' anything in action ' arising out of contract, and  
subjects the assignee to any set-off or other defence existing 
at the time of or before notice of the assignment; the only saving 
being i n  regard to ' negotiable promissory notes and bills of 
exchange trausferred in  good faith and upon good conside- 
ration, before due.' This language is as broad ar; i t  well 
can be;  so that a note assigned after i t  is due a half dozen 
times will be subject to any set-off or other defence tllat the 
maker had against any one or all of the assignees, a t  the 
date of the assignn~ent or before notice thereof.'' 

In our case i t  doe3 not appear from the record that the 
defendant had any notice of the assignment before the insti- 
tution of the action, and as more than thkee years had 
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elapsed before then, after the rnat~lrity of the bond, the ac- 
tion is barred. 

But there is another view of the case which is equally fa- 
tal to plaintiff's right to recover. The bond sued on was 
overdue, dishonored, when assigned ; and the plaintiff re- 
ceived i t  subject to all equities, defences, defects and in-  
firmities to which i t  was open in the hands of the obligee, 
and the statute had begun to run before the assignment ; 
and when i t  once begins to run, nothing will stop its course, 
not even superveuing disabilities. Mebane v. Patrick, 1 Jones, 
23 ; Seazuell v. Bunch, 6 Jones 195. 

There is no error. The judgment of the superior court is 
affirmed. Let this be certified. 

No error. Affirmed. 

6. WlrTKOWSICI Surviving Partner, &c., V. S. W. REID. 

Debtor and Cr~ditor-Right l o  upply Payment, 

Wlirre a clebtor owes notcs and accounts to t h e  same creditor and pay6 
moncJy on general account without directions as to its application, the 
creditor has the right to appropriate it to either dcbt. 

(Sprinkle v. Yartin, 72 N. C. ,  92, cited snd approvecl.) 

CIVIL 1 4 ~ ~ ~ ~ ~  tried on appeal f ~ o m  a justice of the peace 
at Fall Term, 1880, of A ~ E C K L E N B U R G  Superior Court, before 
Seymour, J. 

Verdict and judgment for plaintiff, appeal by defendant. 
Same case, 82 N. C., 116. 
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Hessrs. Dowd & Walker, for plaintiff. 
iMesm. Jones & Jolznston and Bynum & Grier, for defend- 

ant. 

SMITH, C. J. This action, commenced before a justice of 
the peace and carried by appeal to the superior court, is 
brought upon a note executed by the defendant to the firm 
(of which the plaintiflis the surviving member) in  the sum 
of $275 with a credit of $125 endorsed thereon by the plain- 
tiff as a payment from moueysreceived from the defendant, 
and the point preserlted i n  the appeal is his right to make 
the appropriation and thus briug the claim within a jus- 
tice's jurisdiction. 

The  concurring testimony of the plaintiffand the defend- 
ant  on the trial of the issues before the jury was substan- 
tially this : The indebtedness of the defendant, over $GOO, 
consisted of two notes of $275 each, (this in suit being one 
of t h e ~ n )  and two open accounts of about $80. On the rnorn- 
ing of January 27th, 1876, the defendant came to the plain- 
tiff's store and handed him $250 in  money, remarking, 
" this is all I can pay to-day, and you must wait a while 
longer for the balance," and the plaintiff replied, " let us ar- 
range the debt you owe and make a final settlement" To 
this the defendant assented and requested the plaintiff to 
have the papers ready in the afternoon on his return. The  
plair~tiff thereupon directed his book-keeper to add up the 
amounts of the notes and accounts, deduct the money /laid, 
draw three notes in equal sums for the balance, payable in 
twenty, forty, and sixty days, and cancel the old notes. This 
was done, and when the defendant came in  the afternoon, 
the new notes were handed to him for his signature, when 
be remarked, "why not have them all in one note?" and 
the plaintiff answered, "why not have all in three notes 7'' 
The notes were not signed, and without giving any further 
directions the defendant left. During that evening or on 
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the next morning, the plaintiff entered a credit of $125 on 
each one-of the notes. 

There were several issues sub~nitted presenting the trans- 
action, as detaiied, in different legal aspects, the first of 
which was in  these words: ' D i d  the defendant on the 
morning of the 27th of January, 1576, pay the $250 ou gen- 
eral account, or  did he  !hen reserve the right to make the 
ap~~l ica t ion  in the afternoon?" and the jury responded, 
" i t  was paid on general account." Tlie finding of the jury 
upon this in tile opinion of His Hor~or  dispensed with the 
finding upon the other issues, and in this we concur. 

The facts testified and wl~ich are not contrwerted are 
few and simple, and their effect is a question of law 
to be decided and declared by the court. The gene- 
#ral rule governing the application of payments when 
there are several debts and the sum paid is insufficient 
to discharge them all, is well settled, aud is stated i n  
clear and concise terms in  +~inlJe  v. Jf~rtis~, 72 N. C-, 92, 
following other previous cases cited : "A debtor owing two 
or more debts to the same creditor and making a payment, 
may at  the time direct the application af i t  ; if the debtor 
does not  direct the  application at !he time, the oreditor may 
.make it  ; i f  neither debtor nor creditor makes it, then the 
law will apply it to that debt far which the creditor's seck  
yity is most precarious." 

In the preseilt case i t  is plain the defendant made no ap- 
~~lic:ition, nor did the plaintiff in preparing the statement 
of the aggregate indebtedness. This, as contemplated by 
both, was to be an extinguishment of all existing claims in 
~vhatever form and the substitution of a new security for 
the residue. No discrimination between the debts was in- 
;tended by either. As the proposed plan of settlement failed 
.by reason of the disagreement as  &o the g iv i r~g  of oue or 
three new notes for what remained of the debt, i t  did not 
impai r  the rights af either orbchange their respective sela- 
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tions as to the disposition and appropriation of the money, 
The plaintiff then had and soon after exercised, the right, 
vested i n  hirvi by law to make the appropriation, and his 
act is binding upon both. Tile judge should have instruct- 
ed the jnry tha t  as the previous facts did not amount to a n  
application by the debtor nor a reservation of the right t o  
make i t  afterwards, and such power has not been attempted 
to be exercised, the appropriation by the plaintiff was valid 
and effective ; and the  omissicjn is supplied by the finding 
of the jury. There is no error i n  the ruling af the court of 
which the defendant can complain, and the general charge 
in  relation to the application of payments, though not called 
for perhaps by the evidence, is not erroneous i n  law nor un- 
favorable to the defendant. The verdict of the jury is fully 
supported by the evidence. The judgment must therefore 
be affirmed. 

No errur. Affirmed. 

.FI!lS"I' NATIONAL BANK OF NEW WbNDSCLR V. BTNUH & 

DANEEE. 

1. The assignee f u r  value of a  ion-negufial+le ins t r~mcnt  who takes it, 
even before clue, and withaut notice of any equities between prior par- 
tics thereto, will h d d  it subject to all equities or counter-cl:&ns be- 
tween the original parties existing ak the time of assignment. 

2. A paper to be negotiable mmt be certain as to the time DF payment 
and the rtmotlnb to be paid. 

3. AP instrnment (in other respecte)in the form of ;t note, which con- 
tains a prowise Lo pay a certain sun], with current rate of exchange in 
New York, together with coanscl fees and expenses iu  cc.llccti~~g it, i t  
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placed in the hand.; of a11 attorney far collection; and which fnrther 
provides that the pLtyePs shall ha e power to declare said note due a t  
any time they may deem it  insecure, evcn before matnrity, is non-ne- 
gotiable fop uncertainty; (1) w s  to the amount to be paid, by reason cf 
the stipulatiot~ fsr  attorney's fcrs and rate of exchange, ancl (2) as to 
the time of payinen:, by reason of thc provision which makes it paya- 
ble before a ~ a t ~ u i t y  at the futrire option of the payee. 

(Goodroe v. Taylor, 3 EIilmkp, 453; Hurrk v. Burwell, 65 N. C., 584, 
cited and approved.) 

COXTROVEILSY submitted without action, under section 
315 of the Code, and heard a t  March Special Term, ISSO, of 
T ~ I L B O N  Superior Court, before Avery, J. 

The facts agreed upon are as follows : On the 5th of July,  
1878, the defendants made and delivered to the Taylor 
Manufacturing Company of Westmiaster an  instrument of 
writing of which the following is a copy: On September 
the lst,  1879, we jointly and severally promise to pay to the 
order of the Teylor Manufacturing Company two hundred 
and fifty dollaiq payable at  the First National Bank o i  
Wilson, N. C., for value received, with exchange on Nem 
York, and if not paid when due, to bear interest f ro~n 'ma-  
turity at  the rate of eight per cent. per annum as agreed for 
negotiating and carrying this loan so long as it r e n l a i ~ ~ s  
unpaid, and also all counsel fees and expanses in collecting 
the note, if i t  Is sued on or placed in the hands of an attor- 
uey for collection. The express condition of the sale and  
purchase of the engine separator for which this note is given, 
is such, that the title, ownership or possessiorl does not pass 
from the ssid Taylor Manufacturing Company of Westmin- 
ster, and said company have full power to declare this note 
due and take possession of said engine separator at  any time 
they may deem this note insecure, eveQ befare the maturity 
sf the same. (Signed by Bynurn & Daniel, a t  Wilson.) 

The  said company for a valuable consideration endorsed 
said note in the state of Maryland to the plaintiff bank be- 
fore maturity and withaut any notice of any defence to t h e  
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.same. And a% the time of the endorseinerit to the plaintiff, 
the  said company was indebted to the defendants in the 
sumof  three hundred and five dollars and fifteen cents, 
which indebtedness still subsists in favor of said defendants, 
a n d  agaiazst said company. 

Upon these facts the court field that the inskrument de- 
clared on by the plaintiff was not a laegotin-hle paper, and 
that  defendants were entitled to a counter-claim against the 
original payees of said paper to the full extent of the plain- 
$iff's dewand; and adjudged that the plaintiff recover 
nothing of defendants, and that  they go without day, and 
tha t  plaintiff pay the costs of this proceeding. From this 
judgment the plaintiff appealed. 

Messrs. Cormor & Woodn~d, for plaintiff. 
Jfi. Hugh F. Mwray, for defendants. 
I f  this paper is non-negotiable, plainti8 thougls assignee 

for value purchasing in good faith before maturity takes if, 
subject to all counterclaims existing between original par- 
ties thereto before assignment. Bur roy l~s  v. B a d .  70 N. C ,  
283. Any paper is non-negotiable where its payment de- 
pends on contingency a s  to amount or time of payment, 
43hitt-y on Bills 38. And caotingeucy here as to attorne.'~ 
fee renders i t  non negotiable, Woods v. Nor&, 84 Penn. St. 
Rep. 407; 63 Mo. 33; 23 Alb. L. J. 13; also provision mak- 
i n g  it payable before maturity, destroys negotiability. 21 
Mich. 255; so, as to stipulation for exchange which leaves 
amount uncertain. Lowe v. Bliss, 24 111.168; 1 Cowen, 707. 
T h e  fallacy on which Gaar 8. Bank, and like cases are based, 
are, first, in assuming that overdue paper is not negokiable 
(see Lea@& v. Puhnarn, 3 Cornst. 494) ; negotiabiiity matter 
of form and applies to paper as much in its inception as at  
a n y  time thereafter. Alezander v. Oaks, 2 Dev. & Bat. 513. 
And :jecondly, in  assuming that  provisions make a 
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paper more desirable to holder woxld increase its negotia- 
bility. 

ASHE, J. The ouly question presented by the appeal is 
whether the indebtedness to the defendants can avail them 
as a wt,-off, counterclaim, or defence against the dctnand of 
plaintiff, aild that depe1:ds apon the charncter of the vr i t -  
i n g  declared on-whether it is negotiable or no t ?  

The  essential element of a negotiable promissory note, is, 
that i t  should be certain. Certainty, first, as to the payee ; 
t.condly, as to the maker;  thirdly, as to the amount to be 
pa id ;  fourthly, as to the time when the payment is to be 
made:  and fifthly as to the h r t  itself of the !)nyment. 1 
Parsons on Bills and Notes, 30. The  instrument under 
consideration is wanting in two of these qualities, to-wit, in  
the arnount to be paid and t t ~ e  tinzeof paylnent. In additiou to 
the specific sum promised, it sti1)ulntes for the p~yln i .n t  of 
" all counsel fees and expenses in collecting the no:e i f  i t  is 
sued on or placed in the hands of a n  attorney for collec- 
tion ;" and i t  is made paysble in current rate of exchange 
on New-York. The  stipulation in a written promise to pay 
a certain sum and also " all fines according to rule-;," " :dl 
other sums that  may be due, the current rate of e x c t ~ a ~ ~ g e  
to be added," or " deducting all advances or exptnses," have 
been held to deprive the instrument of the cliarac%er of 
negotiability. I Parsons, 37. 

I n  Wood v. North, 84 Penn. State Rep., 407, where the 
actiorl was on a note in which there was a promise t o  pay a 
certain sum, and five per cent. collection fee, if not paid 
when due, SHARSWOOD, J., says: "It is a necessary quality 
of a :]egotiable paper that i t  should be simple, certain, 
unconditional, and not subeject to any contingency." And i t  
was held in that case that tlle insertion in the note of the 
clause, " and five per cent. collection fee if not paid when 
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doe," rendered the note uucertaiu and  destroyed its negotia- 
bility. 

I n  Missouri i t  has been held that  an  instrument whereby 
the maker promises to pay a specific sum,  and agrees. if the  
 sun^ be not paid a t  mat,urity and the note is placed i n  the  
bands of a n  attorney for collection, to pay ten per cent. i n  
addition as a n  attorney's fee, is not a pro::~issory note, aq a 
part of the amount  agreed to be paid is uncertain and eon- 
tingeut. BallE v. Gay, 63 Mo., 33 ; Gooclloe v. Taylor, 3 
IIawlzs, 458. 

But  there is another serious objection to the  claim set u p  
for the negotiability of this instruruent. I t  stipulates tha t  
the  payees shall  have full power to declare the  note due  a t  
any time they may deem the note insecure, even before the 
n ~ a t u r i l y  of tlle same. This  divests i t  of the  quality of cer- 
tainty in  the  t ime of payment, which as bas been shown is 
one of the essential elements of negotiability. T h e  time of 
payment may be hastened a t  the  option of the  payees, and 
is therefore uncertain. A n d  it has been held in  Michigan 
that  i t  is essential to a promissory note tha t  i t  be playable 
a t  a tilne tha t  must  certainly arrive i n  the  future, upon the  
happening of some event, or the completion of some period, 
not depending upon tile volitioi: of a n y  one. B r o o k s  v. 
Hnryreazes, 21 Mich., 254. 

Relying upon these authorities we hold that  tho instru- 
ment  in  question is not negotiable. 

T l ~ e  next  inquiry is, can the defendants, the  note being 
assigned before maturity,  avail themselves of the  indebted- 
ness of t11e assignor to them, as  a valid defence to the 
action ? 

In the  early history of the  law, the  transfers of all  choses 
in  action, including bills and notes, were forbidden by the 
colnmon law, the  rigid rule of which was first relaxed by 
the  use of bills of exchange, which was the  result of com- 
~uercia l  convenience; a n d  hence the law on this subject is 
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.termed the " Law Merchant." Promissory notes were first 
made negotiable in England, like inland bills of exchange, 
by the statute of 3 and 4 Anne, ch. 9, and i11 this state by 
our act of 1S62, whicl~ is a literal copy of that statute. But 
to attain the negotiability ititended to be conferred by that  
act, i t  must possess ill1 l11e attributes of an i ~ ~ l a n d  bill of 
exchange as to certainty, ?kc.; and if it should lack anji of 
its essential qualities, it would still be a comtnon law in-  
strument and suhject to the principles of that law in regard 
to choses in actlon. As for instance, where a non-negotiable 
note is assigned, the action a t  law must be brought by the 
assignee i n  the name of the assignor; and the assignee is 
put by the assignment i n  no better condition than the 
assignor, and only steps into his shoes, and the note assigned 
is subject to all the equities and defences which existed be- 
tween the original parties before notice of the assignment ; 
and i t  made no difference whether the note vas  assigned 
before or after maturity. The rule that the endorsee of a 
bill or note before maturity takes it freer1 from all equities 
and defences, except endorsed payments, is a principle of 
the Law Merchant, and applies to negotiable iustrurnents, 
but has no application to notes that are not negotiable. 
Where an action is brouglit on a note of the latter class by 
the assignee in the name of the assignor, the rule is, that 
the equities eet up by the defendant against the assignee 
must be such as subsisted at  the time the defendant 
received notice o j  the assignment. 1 Danl. Neg. Instr., 555 ; 1 
Parsons, 46; Harris v. Burwell, 63 N. C , 554. But the corn- 
lnon law rule that an action by the assignee of a paper that  
is not negotiable must be brought in the name of the 
assig~ior has been changed in  this state by section 55 of the 
Code, so as to enable him to sue in his own name, but with- 
out prejudice to any set-off or other defence existing at  the 
time of or before notice of assignment. This section, it will 
be seen, makes no change whatever in the law, except as to 



30 I X  THE SUPREME COURT. 

allowing the assignee to sue in his own name, instead of 
that  of the assignor. 

There is no error, and the judgment of the superior court 
of Wilson must be affirmed. 

No error. Affirmed. 

FIRST SA'l'IOXAT, BANK O F  CHARLOTTE 
ANDER. 

Findings of Jicry-Xew Dial- Pt*esentation of Check. 

I .  Where the findings of the jury are irrecoucilable it is not error to set 
aside the verdict and grant a new trill .  

2 The holder of a check upou a bank locttecl in thr town of his resi- 
dence rnay present it for ply:nent 011 the clay aftcr the w n e  is d r m  . 
and his omiseiou to preseut it sooner is no defence to the drawee halik. 
~mless hc hail information of its prec~rious condition. 

CIVIL ACTION hied a t  Spring Term, 1880, af M E C K L W ~  
t:rrr,ci Superior Court, before McKoy ,  J. 

0. F. Yoel, a creditor of the defendant, as a nleans d 
paymenl, drew his check on the latter for the amount of h;; 
debt in  favor of the plaint,iff bank. I t  was presented to tho 
rief'cndant K!IO after o ~ ~ e  o'clock on tllc fit11 day of Augu!?,., . ,,- 
I , >  i .!; :oak i t  !il) 2nd g a v ~  i ~ i s  o!vn r8ireck for the  s n i n ~  

. . ,  :::::o;:;>i 011 t l ! ~ ,  , ) # l a : ! :  c , :  J . ~ ~ ~ ~ ~ ; ? : . , ~ ~ b ! ; r X  (.,j-:,*>sc ?) : ;~lki i~g 11nk.q 

K ~ I S   bout i?OG l'et; i i i ~ t s i ~ t  fluxi that  of L , ~ I C  plaiutiifj p i i ,  

able to said Noei or bearer, and delivered i t  to the plaintiii. 
S o  demand was made on the bank of Mecklenburg d u r i ~ ~ g  
that  day, and i t  suspended and closed its doors a t  the open- 
i n g  of banking l ~ o u r s  the next morning and became and 
11,s since been insolvent. The  defendant says i n  his answer, 
and,  2s the allegation seems not to  have been controvertd 
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on the trral, we assume i t  to be true, that  be had moneys 
on deposit in hank on which his check was drawn sufficient 
to nleet i t ,  and he insists that  the frzt~d has been lost by 
reason of the plaintiff's neglect to make deulend of pay- 
rnent III time. 

Two issues were submitted to the jury A 110 h i d  that,  
1. There w t s  120 negligence on tile part of' the p la~nt i f l  

in failing to preqent the cllec k o : ~  all( clay i t  ,\as received 
aud 

2. The  bank 01 Mecklenburg was thelr insolvcnt, and  
while the fmt  was not Irnorvn to  the officers of the plaintif& 
bank, they had suffirient reason to smpect it. 

T h e  court cllarged the jury (and there was no cxceptiorr 
taken to its correctness) that twenty-four hours we:.e allowed 
by law for the presentation of the check, unless the plain- 
tiff's officers had notice of t l ~ e  failing condition of the 
drawee, and if they bad such notice i t  was their duty t o  
present the che~ l ,  :lt the first ~~ppor t au i ty  There was n 
verdict for plnilntlif, and the court lidcling the findings of 
the ~ u r y  upon tlle Iswes to be ir~.c.concilable set aside the 
verdict and grantetl a new trial, and the plaiutiff appealed, 
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the opening of business 1lor;rs 011 the folloiving day, so that 
ttle rnoney cannot then be collected, ~ l l e  omission to present 
it earlier when i t  migl~t  perhaps have been prid is no 
defence to the drawee. Ib , $1 59 1. 

The verdict, incoiisistent with itself on the first issue un- 
der-the explanation of the court, repels the imputation of 
negligence in the plaintiff, and w!~ile responding to the 
second issup and acquitting its ofEcers of personal 1;nowI- 
edge, it charges them with 11,zvir:g good reason (or as we 
understaiid it sufficient information) to awaken their suspi- 
cion of impending insolvency. 

Upon these conflicting tindings w e  think the course pur- 
sued by His E-Ionor right and proper i u  setting aside the 
verdict and remitting the matter to another jury. 

Iu do i t~g  t l~ i s  there is no error, and this will be certified 
No error. Affirmed. 

LAURA ICING r. E. P. KING. 

Dicorcc-Service of Process by  P.ctblicatio~l. 

111 n divorcc suit, \ \here the party complaincd ng:~inst ia a 11011-resident 
ant1 that f :~ct  nppcars by ailiclnvit, scrrice of process may be made by 
publicatio~l under Battle's Revisal, ch. 17, 4 S3, (3.) 

CIVIL ACTIOX for d i ~ o r c e  n menscz et thoyo, t ~ i e d  at  J u n e  
Special Term, ISSO, of HERDERSOX Superior Court, before 
8cJmck, J. 

T2;e plaintifl'liad issued a summons on the 19th of No- 
vember, 1570, returnable to spring term, ISSO. The  defend- 
ant is a non-resident of the state. Publication was made 
according to law, and the only question is, whether the 
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plaintiff could proceed to trial and judgment against defelid- 
ant  without a personal service of process. The court being 
of opinion that no judgment in the case would be valid 
without personal service,under the ruling of Pemoyer v. NqO; 
95 U. 8. Rep., 714, refused to allow the plaintiff to proceed, 
to which ruling the plaintiff excepted. Judgment, appeal 
by plaintiff. 

Nessrs. Jones & Maytin, for plaintiff.,: 
No counsel for defendant. 

ASHE, J. We are of opinion His Honor was in error and  
his ruling is not sustaiued by the autliority which he relied 
on to support it. On page 734 of the case as reported, Mr. 
Justice FIELD who delivered the opinion of the court, used 
the following language : " The jurisdiction which any state 
possesses to determine the civil status and capacities of all  
its inhabitants, involves authority to prescribe the conditions 
on which proceedings affecting them may be con~menced 
and carried on within its territory. The state, for example, 
11as absolute right to prescribe the conditions upon which 
the marriage relations between its own citizens shall be 
created, and the causes for which i t  may be dissolved. One 
of the parties, guilty of acts for which by the law of the state 
a dissolution n ~ a y  be granted, rnay have removed to a state 
where no dissolution is permitted. The complaining party 
mould fail if a divorce were sought in  the state of the defend- 
itlit, and if application could not be made to the tribunals 
of the complainant's domicil in  such case, and proceedings 
be there instituted without personal service of process, or 
personal notice to the offending party, the injured citizen 
would be witbout redress.'' And in  support of the position 
he ciles Bishop 011 Marriage and Divorce, 5 156, where that 
author, after having discussed the proposition whether for 
purposes of divorce husband and wife have different domi- 

3 
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eils, and having come to the conclusiot~ that they may, hc  
11olds that i t  follows that the courts of tbe actual holm $& 
domicil of either party may entertain jurisdiction; arid hc. 
proceeds to say, " if i t  were not 80, then both states, when 
the do~nicil of tlve oue was i n  the one state and that of the 
other was in another state, would he deprived of the right 
to determine the status of their sul-,jects. Each must 
yield to foreign power i n  the management of its domestic 
concerns. * " The granting of a, divorce by the onc 
state m d e r  these cireu~nstitnces, does not i13terfere with the 
rights of either of the other states, or of its apparently 
divorced subject. Probably the decree is not directly bind- 
i n g  upon the person of such subject, unless he appears a ~ ~ c l  
answers to the suit, or alt leash has notice of i t  served upon 
h i m  within the jurisdiction of the court rendering it. He 
is not necessarily bound by any collateral clause in it, a s  
that  he pay alimony, and that he only ceases to be a hus- 
band because he has ceased to have a wife." The same 
doctrine is fully sustained by Cooley in  his work on Consti- 
tutional Limitations, p. 403, et sep., where in  treating of the 
subject of proceedings against non-residents, he says: " I n  
such cases as well as divorce suits i t  will oiteu happen that> 
the party proceeded against cannot be found in the state and 
personal service upon him is therefore impossible, unless i t  
is allowable to make i t  wherever he may be found abroad, 
Bu t  any such service would be ineffectual. No state has the 
authority to invade the jurisdiction of another, and by ser- 
vice of process compel parties there resident, or being, to 

their controvessies to the determination of its courts ; 
and those courts will consequently be sometiu~es unable to 
enforce a jurisdiction within the state, which a state pos- 
sesses i n  respect to the subject within its limits, unless a 
substituted service is admissible. A substituted service is 
provided by statute for many such cases, generally in  the 
form of a notice published in  the public journals, or posted, 



as the statute may dircct, the mode being chosen with ti 

view to briag it  if possible home to the knowledge of the 
party to be affected, and to give him an  opportunity to 
Tppenr and defend. The right of the legislature to prescribe 
such notice and to give it  effect as process, rests upon the 
necessity of the case and has long been recognized and acted 
npoa."' The doctrine here asserted directly appiiw to our 
case, for in sub division 3, section 53, c l l a~ te r  17 of Rattle's 
Revisal, St is expressly provided that " when the action is 
for dir-orce in the cases presc.ribed by law," tlre service of 
the summons rnay be ~nade by publication in cases where 
the person upon whom the service is to be made cannot 
after due diligence he found witl-aiu the state, when the fact 
is 1nwd9 to appear by affidavit to the satisfaction of the court. 

Upon these authorities we hold there is error, and i t  must 
6 e  certified to the superior court of H e n d c r s o ~ ~  county that 
further proceedi:~gs may be had i n  conformity to this 
 opinion. 

Error. Reversed. 

CHABLES B. MUSE v. CYh'J'HIA XVSE. 

D i v o r c e  and Ahimsny. 

kn a n  action for divorce, the w&?e in her answer denied the allegations 
of the coinplaint and charged the husband with abandoning and fail- 
ing  to provide for herself and children, and prayed for a divorce from 
bed and board and moved for a n  aklowa~rce ; on the hearing of which 
motion the plaintiff denied he had any property, but admitted he was 
a n  able bodied man ; and thereupon the court ordered an allowance 
w i tbu t  inquiry into the value of his praperty; Held no error, 
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CIVIL ACTION far divorce u, vinculo rfiafrimonii tried a t  
Fall T e r ~ n ,  1879, of CABARR~JS Superior Court, before Bux- 
f,07~,  

The plaintiff brings this action for a ctivorce, and in his 
complaint alleges that the defendant, his wife, bas been 
guilty of adultery. His  wife in  her answer denies every 
allegation of her guilt, and in turn cllarges the plaint if  
with having abandoned her in the rnontl~ of February, 1877, 
since which time 11e has in no wise contributed to the sup- 
port of herself, or children (of whom there are five, all in- 
fants); that by dint of great industry and the aid of friends 
she has barely been able to support them, and is wholly 
without means necessary to their maintenazlce and t l ~ e  de- 
fence of the plaintiff's sui t ;  and thereupen she prays for a 
divorce from bed and board and for an dlowance, such a s  
might be deemed right, with which to defend the action. 
At fall term, 1879, the defendant moved the court to make 
her such al~owance, having given due notice of her inten- 
tion to make the motion to the plaintiff, who appeared and 
resisted the same. On the hearing, the plaintiff " denied 
that he had any property, but conceded himself to be an 
able bodied man." His Honor granted the motion of the 
wife and directed the husbarrd to pay into court three dol- 
lars per month for her use and bellefit The plain tiff ~0113- 

plains of this order, because i t  was made without any in- 
quiry into the extent and value of his property, and appeals 
therefrom to this court. 

iifr. TV. H. Bailey, for plaintiff. 
No counsel for defendant. 

RUPFIN, J. We see no error in  the ortTer complained of, 
and certainly none for the reason assigned. Why  inquire 
into his property and its value, when he admits he ha* 
none ? 
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A husband is not excusecl from the maintenance of h is  
wife because he lacks an estate. H e  must labor if need be 
for her support;  and if reluctant, i t  is fortunate that it hap- 
pens, as in this instance, that he may be compelled to do so. 

If His  Honor had fixed the wife's alhwance at  such 
a sum as to leave any doubt as to the ability of the plaintiff 
fairly to earn the amount, and a t  the same time provide for 
his own necessities, i+, could be seen that some good eonld 
oome of an  inquiry into his ability to work and the proba- 
ble amount of his earnings. But as  the court adopted the 
very minimum that  " an able bodied man " can earn, ten 
oents a day, there can be no error of which the plaintiff can 
eompktin, however his wife might. 

No error. Affirmed 

XETXOZDS BROS. v. IRVING POOL. 

Agricultural Partnership. 

1 
1. An ag~icufinral agreemilt bebween two persons, one to farnich the 

outfit arid the Innd, aud the other to hire the laborers and superintend 
the farm during the year, the former to provide money to carry on 
the bnGness half of which to be repaid him and theprofits to be divi- 
ded between them, creates the relatiou of partners. 

9.  Where the land owner in srlch caw executed an agricultural lieu to 
R for aclvancements te carry on the common business, a partnership 
debt was thereby created and the property in the crop vested in R to 
secure its payment. 

(Holt v. Keraodle, J. Ired., 199 ; Leais v. WzlrE-ins, PhiL Eq., 303, cited 
and approved.) 

CIVIL ACTION of claim and delivery tried at  Spring 
Term, 1880, of WAKE Superior Court, before f2~dger, J 
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The  plaintiffs claim the cotton, in  question by virtue of ab 

mortgage giving s lien wpon the crop raised on the land 
desclsibed in the pleadings. The facts are as foIlows : 

James G. Mclgheetem, the owner of the land, was indsbted 
to F. A. Belvin on the SBst of Decembe~, 2877, in the SUID 

of one thowand dollars. I n  1828, A. M. McPheeters,agenl! 
of James G., entered irkto a, eontracb with Belvin, t11e evi- 
dence in regard Bo the t e r m  oP which is set out in  the opin- 
ion of this court. The said mortgage lien was execuked by 
McPheeters to the plaintiffs, and Belvin raised the crop an& 
sold thirteen bales thereof t o  the defendant with the alleged 
consent sf McPheeters. The de fenda t  testifiecl that 11e had: 
no knowledge of the existence 0% the lien until  solno time+ 
after he had bough4 the cotton. 

The plaintiffs asked the em-rt b c h a ~ g e  bhat taking alE 
the evidence most hvoraibly fur defendant, McPfieeters and  
Belvin were partners, which was reused. Verdict foc 
defendant, judgment, appeal by plainti&. 

Nv. D. G .  Fowle, for p-laintiffs. 
Messrs. T. M. d r p  and Hi. H. Pace, for defendant. 

SMITE, 6. J. The plainti& were entitled t~ l~me the in- 
struction asked givon to tbe jwy,  that, taking all the evidence 
mosC favorably fo-r t h e  defendant, McPkeete~s a d  Bolvin 
were partners in the cultivation of the fapm during theyear 
in which the cotton ILI dispute was raised. The  apeement  
entered into is t h m  described by Behilr :  '' 011 the first 
Monda,y in Febwary, 1878, I agreed t ~ i t h  Mcfieeters (act- 
ing for the owner of the land) to farm G r  the yew 1818 on 
these terms r H e  was to furnish the wtfik and the land ; 1 
wns to hire hands and saperintend the making of the crop; 
he was t s  provide money to, pap the hands and carny on  the- 
business for one-half of which, as well as for the like pro- 
portion of the hixe m d  costs. of feeding tke ~nu les  u d  
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Plo~se, he was to be repaid by having the amount applied in 
reduction of his i~ldebteduess to me previously incurred, 
a n d  we were to divide the profits." The  testimony of the 
agent  differs lnair~ly in that he confines t he  moiety of the  
expenses to  be credited on the indebtedness to t he  hire and 
feeding of the mules and horse, and both agree that  opera- 
tions were to be conducted a t  their joint and equal expense, 
ant1 the net proceeds to be equally divided between them. 
T h e  co11curri:lg statement of both rreates the relation of 
pxrtncrs between them, and so the jury should have been 
instructed. We deem it  necessary to recur to but two a d ~ u -  
dications in this court in  support of the proposition. 

I n  IlloLt v. J<hwoldk, 1 Ired., 199, a contract was entered 
into Lctweeli the proprietors of a blackstnit11 shop and  one 
xr-110 followed that  calli!lg, whereby the former were to fur- 
nish the shop and e r e ~ g t l l i r ~ g  needful i n  car ry i~ lg  on the 
bvsri~ess aud  a house and provisions for the blacksmith and  
hi; family; aud after reimbursement of all t i m e  advance- 
ments for tile conduct of the business, the paymelit for pro- 
visions supplied and for lent  of the house out  of the  profits, 
the residue was to be equd iy  divided between them. This  
was held to constitute a co-partnership, aud  RUFFIN, C. J., 
delivering the opinion, says: "The ordinary test, however, 
of a person h i n g  a partner, is his participation i n  She 
profits of the  business : and we believe there can be no 
instance i n  wlnicll there is to be a participation in them, as 
proJits, in wlliell every persou having a right to share in 
them, is not thereby rendered a partner to all intents a ad  
purposes. I t  is so between tlie parties themselves, because 
the  one of them does not look to the other persoually for 
restoring to him his capital or i-etnuneratirlg h im for his 
labor, but each l o o h  to  the assets or j o i n t  fund j o r  t l m e  pur- 
poses, and ascertains h i s  into-est by taking an account of the 
conccrw.'' Not less pertinent and decisive is the  case of 
Lewis  v. TViLlCim, Phil. Eq., 383. There, the agreement was 
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that  the owner should furnish the farm for two years with 
the stock thereon, and the mules, farming implements and 
provisions; the other party to supply the necessary labor, 
and to give his personal attention to the business, and the 
two were to share equally in  the products of the farm. This 
was declared to establish a co.partnersbip. The  facts of the 
case before us clearly bring i t  within the operation of the 
principle enunciated in those cited, since the expenses were 
to be paid and the residue of t l ~ e  farm products then divided 
as prc$ts between the parties. The special arrangement for 
the advancement of the needed funds by one and the pay- 
ment of the ratable share thereof by the other out of a pre- 
existing indebtedness, can in no manner affect their re1 a t' ion 
as co-partners in their transactions with others, or impair 
the just claims of creditors of the co-partnership. The  
funds supplied by the plaintiffs for the purpose of carrying 
on the common business-all of i t  thus used, according to 
the testimony of one, and a part only, according to the testi- 
mony of the other, are a sufficient consideration for the 
creation of a partliership debt ; and the instrument forming 
an agricultural lien vests the property in the crop in the 
plaintiffs for its secarity and payment. 

There is error in the refusal of the court to give the 
required instruction, and there must be a new trial, and it 
is so ordered. 

Error. Venire de n o m  
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ALEXANDER CURTIS v. ROBERT CASH and others. 

Agriculturc-rl Partnership-Landlord and Tenant-Jwisdiclion-- 
Practice-Issues. 

1. Where one furnishesland, team :tnd its feed, and another gives the time 
and attention and meets the expenses ~ q u i s i t e  to the making of a 
crop upon such land, uncler an agreement that the gross pi~oclactz. are 
to be evenly divided between the parties, the relation of copartners is 
thereby constituted between them. 

2. Even if the oontraet should be treated as onc, of tenancy, the re1:ltion 
morllcl t e ~  mimte upon the division of the crop, (thtwb beiny no ansat- 
isfied licn for advances or to secure the performance of other stipula- 
tions) and the Ixncl-owner would bc p i l t y  of a trespass in forcibly 
seizing and cnrrging away the share of the other pnrty stored in a 
barn on the premises. 

3. An action for such a. trespass mould fall within the original jnri-clic- 
t ~ o n  of the superior court. 

4. Where a pnrty tloes not tender such issues as he rnap cle>i~.e, in the 
court bt~low, and show their pertinency, he cannot complain here that 
those issues were not framed by the conrt and submitted oil the trial. 

(Lewis v. Wilkins, Phil. Eq., 333; Kidder v. Mcllhenny, 81 N. C., 123, 
cited and approved ) 

CIVIL ACTION tried at  Spring Term, 1878, of GRANVILLE 
Superior Court, before Seymou~, J. 

The action is to recover damages from the defendants for 
their forcible seizure and removal of a lot of tobacco, claimed 
by the plaintiff, a t ~ d  in his possession. 

It appeared from the evidence that the plaintiff, in the 
gear 1877, leased from the defendaut, ALner J. Veazey, a 
small one-horse farm, and cnltivated the same under an  
agreement that the latter should furnish, in addition to the 
land, a horse to work it, and 11is feed, and that the plaintiff 
should supply the labor and whatever else was necessary i n  
making the crop, and that the crop should be equally divi- 
ded between them. The crop made was divided; the said 
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dcfendmt received and removed his share ; and the share 
of the plaintiff in thc tobacco, the subject of the action, was 
set apart to him, and secured it1 a barn and smoke house on 
the premises. The defe~itlants came on the laud, forced 
open the doors of the I~ouses, kind seized and carried away 
the tobacco, iu tile presence of the plaintif?, who forbade 
their doing so, and was intimidated and overawed by their 
demonstrat~ons of viole~lce. , 

'l'he defendatits resisted the recovery on the ground that, 
the possession of the entire crop, under the act of 1877, 
chapter 233, was by law ill the said Veazey, and Ire had a 
right to enter upon the premises and remove the same, nnd 
:~sked the court so to instruct the jury. Tllc court declined 
to do so, and told the jury that upon this evidence, if believed 
by them, the plaintiff' was entitled to recover, and they 
tvould proceed and assess the damages sustained by hiin. 

There was a verdict aud judgment for the plaintiff, and 
the defe~~dauts  appealed. 

Mr. Geo. I/. St,rong, for plaintify. 
Illcssrs. Edwards & Batchelor, for defendants. 

S m ~ r a ,  C. J. The points insisted on in the argument, for 
the appellants here, are : 

1. The  want of jurisdiction in the superior court to eoter- 
tail] the gction ; aud 

2. The alleged error in rcfusing to give the instructions 
asked. 

We are clearly of opinion with his Honor, that upon the 
undisputed facts disclosed in the testimony, the plaintiff 
was entitled to a verdict. T11e parties mere ur~der their 
agreement constituted partners in the making tlle crop, the 
one contributing the land and.the horse and his feed ; the 
other his labor and uttention and whatever else might be - 

required in making and gathering the crbp; and then an 
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equal division of  the gross products to be made between them. 
Lewis v. TVdEins, Plril. Eq., 303. When the separate shares 
of each mere allotted to him, their joint owlie~*ship ceaqed, 
and their respective portions became the sole individual 
property of e:icb. If the  nrrangemnent d id  not amount  to n 
copartnersl~ip, hut  created o t l ~ e ~  and different relations, 
s ~ c h  as  vould be :~fftded by t l ~ c  statute refcrred to, the 
sanae consequences would follow the division and a 4 g n -  
ment to each of his share in the whole. The  statute ceases 
to operate when the lescor has receivcd 11is rent, whether in  
kind or i n  money, autl there are 110 breacl~cs of contract for 
which the crop is m:~de liable ; ~ n ( i  its sole ohject is to secure 
the performance of all t l ~ e  stil)n!atior~s of the contract on 
the part of the les-ee. 

Tile action is in tort for the unlnwful t a k i n g  ,21111 carry- 
ing away plaintiff's goods, and is properly brought in  t he  
sul'er ior court. 

The objection made i n  this eotirt that  an  issue ought to 
have bee11 submitted as to an  indebtedness of the plaintiff, 
cannot be eutertained for the folicwing reasons : 

1. There wele no formal issnes eubmitted, the  case pre- 
senting the eingle question of the legality of the defence 
under the statute. 

2. I t  was the appellants' duty to ask for such i sue ,  if they 
desired it, at:d t l~ey  cannot complain of C1:e con-equences of 
their own neglect. Eidde t*  v. i?lcIlhermy, 81 N. C., 123. 

3. The debt is not alleged to be sue11 as the statute gives 
a lien for its security upon the  crop. 

There is no error, and t l ~ e  j t~dgment  must be affirmed. 
No error. Atfirmed. 
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J. 157. FISHER v. T. H. WEBK. 

Justices' Jttrisdiction-Eqziitnble Power. 

I. A justice of the peace hac jd~.i.diction t o  t ry  an  nction ripon a lopt 
not(% mllcrein a 8nn1 lcss th:ln two hi~ntlrcd tlo1l:irs is dernautled, ant1 is 
compc,tent to  exercise the power of requiring in sr~cli case the inden%- 
nity of .tile clefentlant. 

2. Tile eq~iitnl~lc pomer of the superior court  a n d  the courts of j~~s t i ce s  
of the peace, and  it^ exercise ~intler thc provi~ions of the colistitution, 
d i a w e c l  by RUFFIK, J .  

( C O t f ~ n  v. Beasley, 2 JIurp 259 ; Allen v. Bank, I Dev. $ Bat Eq., 3 ;  
F~sher. v. Cawoll, G Trvcl., 435 ; C h a r y  v. Bnldwtn, 1 Jones, 7 8 ;  ilftw- 
phy v. ,lfcil'edl, 02 N. C., 221, cited and :tpp~ovecl,) 

CIVIL ACTION tried a t  August Special Term, 1580, of 
Rowas Superior Court, before McKoy, J ,  

Verdict a l ~ d  judgment  for plaintiff, appeal by defendant. 

ilh. Job S. Hendemon, for plaintiff. 
rllcssrs. Tt?. H. Bailey, TVulter R. Henry and J .  M JfcCorkle, 

for deferidant. 

KUFFIN, J. It is  needless to make any  statement of the  
facts of the case as i t  was intended to present and ill fdct 
does present for our cor~sideratiorl the  single question 
whether the court of a justice of the peace csln enterhill  a n  
action on a lost note for a sclm less than  two hundred dol- 
lars, the  defendant who is the appellant insisting that  such 
a court being strictly one of Yaw, as distinguished from a 
court of equity, no sue11 jurisdiction attaches to it. 

I t  l m  rarely happened in  the history of jurisprudence 
$hat a n y  one questio:~ has given rise t o  sa many coi~flicting 
a n d  contradictory decisions by courts as this one, touching 
the  competency of courts of law to determine actions based 
upon lost notes and  other evidences of debt, and  such con- 
flicts are not confined to the  decisions of differeni courts, 
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but  are  very often to be found i n  those rendered by the same 
tribunals a t  d i f fe r~n t  periods, and such is t l ~ e  uncertainty per- 
vading then? tha t  it is absolutely impossible to  extract from 
theln any  general principIe or rule. 

Seeing then the difficulties i n  which other courts have 
become involved by allowing their decisions in  regard t o  
t h e  point to fluctuate, we are  the more disposed to adhere  
rigidly to those principles which were enunciated by this  
court when the  question was first presented for its consitlera- 
tion, and by a recur ren~e  to which its decisions have a t  all 
times been kept uniform a n d  consiste~tt. 

T h e  first case upon the  point mas CotLon V. B e a s l e ~ ,  2 
Murp., 239, decided in 1813, i n  which i t  was determined 
tha t  a court of lam was c o m p e t e ~ t  to t ry  such a cause, pro- 
vided the plaintiEcould make proof of the loss of the instru- 
ment  sued on,  by a disinterested witness, bat otherwise not, 
And  the reason assigned was, that,  because of the  danger  
to which the defendant would be exposed in case the  plain- 
tiff were allowed to t ~ s t i f y  to t h e  loss of the  instrument,  
while he hitncelf was excluded from showing its payment, 
or other defence, by his oath, the law excepted the ease fron-p 
t h e  general rule which allowed parties, though incompetent 
on the  trial, to  prove by their own affidavits t h e  loss of pa- 
pers as  preliminary or auxiliary matters;  and  having de- 
prived the plaintiff of this privilege, i n  order tha t  he  might  
not be remediless, i t  allowed h im to  appeal to a court of 
equity for its aid. I n  delivering the opinion of the  court a s  
to  tlie coinpetency of the plaintiff a t  law to prove the  loss, 
.Judge HALL recognizes the  general rule, and does not hesi- 
tate to declare that  the piaintiff should have the benefit 
of it, if without the aid of his own testimony h e  could 
get no  relief. R u t  h e  observes " t h a t  in  such a case a 
par ty  has a remedy i n  the  court of equity where h e  will 
be at liberty to swear to the loss and the defendant t s  
make a n y  answer h e  can upon oath;" and  again he says, 
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" i t  seems riot t~ be right tbat the  plaintiff s i l n l l  be per- 
mitted to hecome a witness at  law and  ~ i o t  the  defendant. 
C( suppose the plaintiff swc~trs at  law that  he  has loit tlie bond. 
t h e  defe!idai~t will not be per~rlittcd to swear that Ile has 
p:iid it, taken i t  u p  and destroyed i t ;  the  parties ought to 
stalld on equal grounds. In t i  court of equity they will both 
be heard u; ,o1~ oath. I'lre plcinttf cen r e p i l e  sm more t h m  
!ha+ Ice m y  211.0ceed at law, i f  he can naak out t11e loss q t h e  bond 
by d i s i ~ l f e r ~ s t c d  u,it~lcs:;cs." 

T h e  point :is to tlic juri-diction of thc lam courts was next 
t l isussed in  the case of .Ille,? v. State B a d ,  1 Dev. $ Bat. 
Eq., 3, decldeci it1 1833, wllere Judge GASTO?; delivered the 
opinic~n of the court. After commenting on the  divers i t ie  
to be fouird i n  many of the  deciqions ancl the  repugnancies 
existing ili those of the courts of Englanrl, and  being per- 
hp;: more or less influenced thereby, h e  arlmits that  i t  was 
still an unsettled question and declares i t  to be olle of so 
much consequence that the  court should weigh i t  well i n  all 
its bearings a n d  not decide i t  until i t  should become neces- 
sary, by its being the direct point involved in  a casc-which 
he held i t  11ot to be In the  one then under  consideration : 
for however it might  be as to the jurisdiction of a court of 
law there could be no question, he declares, as to the  juris- 
diction of a court  of equity in such case, g r o w i ~ ~ g  out of its 
peculiar l)on-cr to relieve against accident and mistake. 

T h e  p i n t  was next considered in  the  case of fisher v. 
CnyroEl, 6 Ired , 483, end from the labor there bestowed upon 
i t  and the care to explain why and whrn  t h e  plaintiff mas 
forced to seck the aid of a court of equity and  why tha t  aid 
\Tab given h im,  ancl to correct even certain dicln of some of 
the judges in regard to i t ,  i t  1s plain to be seen that  the 
court then fclt t11at tlie time had come when a dscision was 
necessary, and therefore they did what Judge GASTON said 
should be done, weighed well the point with all  its bearings 
a n d  consequences, so as to reach a safe judgment  which 
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inigllt be accepted as its final settlement by the  court. Judge 
PEARSON, who wrote t l ~ e  opinion of the court, says that the  
fact tha t  equity requires slighter proof of the  103s of the  
ins t rument  is the  main reason to induce the plaintiff to sue 
in  tha t  court, and i t  is that too n~hich  distinguishes its mode 
of ~ ~ r o c e e d i n g  from that of a court of law, w h ~ r e  strict and 
competent proof of the loss must be m a d e ;  tllilt ordinarily,  
the  loss of a deed or other paper tnay be proved i n  a court 
of law by the  oath of a party so as to let in secondary evi- 
dence of its execution and contents, " a n d  tire only reasou 
why the  satne principle is not followed in those courts in  
reference to lost notes is the  want of power to require 
a n  indemnity as a c o n d i t i o n  to the  judgment," arid lle ex- 
pressly declares that  " if the  party c a n  @eve the  loss, i t  is 
better for lzim t o  sue at law." And i t  is clear that  he  means i t  
to be better uot merely for the  party to tile action, bu t  for 
the  court and the  country ; for h e  adds " that the  mode of 
t rying facts a t  law by the  examil~at ion of the  witnesses in  
the  presence of a jury is preferable to the mode of trial in  
a court of equity, particularly when the very defective man-  
ner of taking depositions is considered." 

T h e  only subsequent case in  which theconrt  has recurred 
to the  point is that of Clmncy v. Baldwin, 1 Jones, 78. This  
was a n  action on a lost note begun by a warrant before a 
justice of the  peace a n d  take11 by appeal to t h e  superior 
court, where OII  the  trial the plaintiff offered to prove by his 
own oath the  loss o f  the instrurnet~t which was adtnitted to 
be a negotiable orle, and being rejected as incompetent ap- 
pealed to this court. T h e  competency of the party to testify 
was the  only point presented i n  the case and Judge  PEAR- 
box, who again delivered the opinion of the court, discufsed 
i t  a t  considerable length and  after calling attention to the 
hazard to tvhidh the  defendant might be exposed in case t h e  
note should be afterwards found i n  the  hands of an  endorsee' 
declares, " tha t  no defendant should be put  i n  such a pre- 
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dicainent upon the ???ere oath  of a _ulnilcti$;" therefore i t  
mas held that the  party was properly excluded as  a witness. 
Gut n11y did that very able judge, always so astute to dis- 
cern the point that lciy nenrest to the root of a case, discuss 
the  que:tion as to the  competency of the witness a t  all, and  
make l ~ i s  decision t u r n  upon it, if he could have had  a 
d o u l ~ t  ill his mind ns to the  jurisdiction, over ttie subject 
n):tttcr, of the justice before I\ holu the  action began ? We 
nil1 look i n  vain throughout the entire case for tlle slightest 
in t i rnat~on,  proceeding either from hlmself or the  court, 
looking to any  such want of jurisdiction in  that  tr ibunal.  
I t  is t rue  tha t  in  the  course of ].)is opinion, the  judge does 
go  on to state the  reason why the court of equity wil l  allow 
the party to testify while a court of lam will not, to be be- 
cause that court can impose a condition upon t h e  plaintiff 
of giving an  indemnity to the  defendant wllicll the other 
could n o t ;  but that is spoken of as n power to be exercised 
by tile court of equity, and not a t  all as the source or ever, 
all element of its jurisdiction over t!le cause. 

l?rom the foregoing decisions we deduce the following 
lvinciples: Tha t  a court of law a t  all  times had jurisdic- 
tion over the subject matter of a lost note; tha t  i t  would 
llot allow the  plaintiff to testify even as to the  preliminary 
nlattei. of its loss because the  defendant could not be heard 
to contradict or explain ; that a court of equity took juris- 
dictioll because of the  accident, i t  being its peculiar province 
to reliere in such a contingency; that  having the parties 
before it, i t  would hear both, and if deemed necessary, would 
c o r n p l  t l ~ e  plaintifltc, indemnify the  defendant. 

,Is the ouly obstacle j11 the  way of sue11 a plaint~fl '  llaving 
cert:1111 and complete relief in a court of lcw grew out of 
the i~lcompetel~cy of the  parties to testify for themsdves, i t  

, ~ ~ o u l d  seem to follow, necessalily, tilat i t  must have been 
remoreil when that iiico~npetency was put a n  erid to by a 
statute tllat annnlled almost every restriction upon their 
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r igh t  thus  to testify; and i t  being conceded that a justice's 
court is a court of law, it must  have the  r ight  to entertain 
a n  action on a lost ii?strument, unless there be solnet l~ing 

- 

peculiar in its constitution to prevent. T h e  defendant says 
tha t  i t  should not be permitted to do  so because of the  fact 
t h a t  i t  lacks the power to exact from the  plaintiff a bond 
for his indemnity agaimt  possible loss; but  to t1:is i t  may 
be answered tha t  just the  same lack of power was said to 
have existed i n  the law courts under the old system, a n d  
yet as we have just seen, they were allowed in rnany instances 
to entertain and determine such causes. But supposing tha t  
i t  might  once have been a valid objection, we hold tha t  a n  
eud has been put  to i t  under  the  court system established 
by tlle present constitution. T h e  power exercised by the  
court of equity, under our old system, of requiring indem- 
nities for  deferldantd when sued upon lost instruments,  had 
nothing to do with the jurisdiction of tha t  court. It neither 
originated nor enlarged it, bu t  was simply a n  exercise of a 
power which i t  had over all its suitors a n d  could exert 
wllenever necessary in  a n y  case tha t  was brought before it.  
JVhen, then, the  constitution abolished al l  distinctions 
between act iol~s  a t  law and suits in  equity and  declared that  
there sllould be but  one form of action to be denominated a 
" civil action," and a t  the same time gave to the  justices the  
exclusive jurisdiction of " civil actions" founded o n  c o n t ~ a c t  
wherein the  sum demanded sllall not exceed two hundred 
dollars, i t  must have illtended to confer upon them every 
power essential to a proper exercise of tha t  juriscliction. 
There  is no c la i~se of tile constitution, neither is there any  
statute,  which bestows upon the superior courts as now 
constituted the  powers of the old courts of equity, any  more 
t l m l  upon the  justices' courts. They are  given alike to 
both, to be used within their respective spheres, and just so 
far as is necessary tt, the  proper discharge of their seveial 
fu tlctions. 

4 
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W e  hold, therefore, that in an  action f'ciiccleil on a lost 
note wherein a less sum tl:aa two liundred dollar;; ii 
demanilcd, the jitstice'j court 113s exactly tile came inci- 
dental power to require :m i n d e m n i t ~  fc~i,:. t l ~ e  dl-f'eudant 
tha t  tlre superior court would have 1 3 1  a l ike act ioi~ for a 
larger anroont. I f  this be not so, then - 5  tha t  power con- 
ferred upon no w n r t ,  f ~ i .  aa tl,e jnr idic t ion of the  ju;tice 
to the extent of' i ts  liiuit i.;. e . ~ c l , r s i ~ e ,  tllc =upcrioi conrt arid 
;lo otller court can e~itertaii? nil?/ :tctioi: to  eliic.rLe a contract 
for less t!lan two huridred dollars, 

To  avoid a niisrlndersi,rtndiug, we repe'5t. .,lie do not under- 
stand tlint i n  tills change of systems, ill;- ~mrt ion  of t i l ~  
junk i ic t ion  of a court of equity has beer? apportioned to 7 l - 1 ~  

justice's co~lr t ,  so as to enable it to t ry  .?!I) dction, l~owever  
small the  amount  involved and tlioagl; incidentaliy (-011- 

ncxted with a c o n t r ~ c t  which was heretoiorc: solely ccgnim- 
ble i n  n court of equity. A n d  as all i!lc$tration of our  
:ueaning, we refer to the case of ,VOI,II~!~ v. .1Jci%"5, 82 S, 
C., 221, in  which i t  was held that the conrt of a justice of 
the peace could uot entertain an actiou to foreclose a mort- 
gage given to secure a debt 1e.s than in-o Iiundrerl dollars, 
the  reason aqsigned being that  such nu action was not 
founded upon the  contract merely, but upon a n  eq~i i ty  to 
h a r e  the  premises sold, growing out of the rehtioii  in which 
the parties stood towards each other. So too, an  action 
upon the contract of a married wo1nr.n rll>pears to us a t  
present to be another fit illustration of our mcanilig. Iuas-  
lnuch as she is incapa.ble of contracting n debt so as t o  
subject her to a judgtneritinperso~lanz, a l ~ d  e m  only contract 
PO as to charge her  separate property n11d thereby make i t  
subject to a judgment in renz, it was forliierly held that  such 
all action was strictly cognizable in  a conrt of equity ; uncl 
i t  would seem now to be outside of the  jurisdiction of a 

justice. But i n  the  action before us n o x  there is nothing 
to take it out of the  general rule. It is f ~ u n d e d  on the con- 



tract a n d  i s  f'cr its direct e r i fo~ce~nent ,  alld we hold tha t  i t  
was p r o p e r l ~  b e g ~ ~ n  in a justice's court %nd indeed maid 
?lot have been properly brought elsewl~cse. 

S o  error. Jut lgnlc~i t  aff i r ra~d.  

1 par01 promise t o  pay the debt of another out of property placed by 
the debtor in the h,znils of the p romi~o r ,  l.i.110 couvrrts  the same into 
monpy, is not  wi t l~ in  the  ststtlte of frauds. It is :in original and  inde- 
pendent promise founded 11po11 a nerv considet :ltioii. 

.:DrnugAan v. 3 u w t i ~ ~ , y ,  9 Ircd., 10 ; Iic~ll v. KoEinson, S Ired. ,  56 ; Hicks 
v. C ~ i f c 7 : e ~ ,  Phil . ,  353; Threadgill v. i?Iclrnclon, i G  N. C., 24 : Stank? 
v.  Hendricks, 13 Ired. ,  SG, citcd xucl approved.) 

APPEAL froln a justice of the  peace tried a t  Fall Term,  
LSsO, cf M ~ c s ~ c s c i r ~ c ,  Supcrior Court, before &'eyeymou~*, 9: 

T h e  plaintiff both before the justice adrid in this court 
- \ based her clalln upon the promise of the  defendant X i l s o n  

'to pay a debt due by arle Green to the plaintiff: 
The  facts disc?osed by t h e  evidence on the trial were as 

follows: 0 1 1  the l ltli day of March, 1874. t h e  said Green 
made and delivered l o  plaintiff n promissory note for the 
s u m  of eighty dollars for money borrowed, and shortly 
thereafter Greeu was charged with a crime and  fled the 
county, leaving all his property in the hands of defendant 
Wilson. Th is  property consisted an~or ig  other things  of a 
srnall stock of groceries in a storehouse i n  the suburbs of the 
city of C'harlotte. 

T h e  plaintiff introduced herself a s  a witness i n  her own 
behalf, and testiSed that on the  day after the  flight of Green 
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she went to the  defendant and  infoimed 11lm that  Green om 
the day of his flight had come to her house and informed 
her  of his intended departure, and  tha t  h e  Ixtd lefk all  cf 
his property in the  bands of the defendant Wilson, out  oil' 
which h e r  debt would be paid, as lie had given Wilson 
instractions to tha t  effect To which Wilson replied thak 
h e  had the  property a n g  that, so soon s s  11e e o d d  sell it, he 
would pay her debt. That  the  defendant had sirice sold the 
property, and tha t  she 1jad after such sale demanded pay- 
ment  which the defendant refused. 

T h e  defendant then introduced himself as a witness and 
testified that  he  had received the property of Green a t  the  
t ime of his departure, which he  held to secure a debt due 
himself and denled that  he  had a t  any time promised to 
pay the plaintiff's debt out of the proceeds of khe p rope~ty ,  
and tha t  the  proceeds of the  property when sold, did not 
amount  to enough to pay his own debt. 

A t  the  t ime the action was tried before the  justice the 
llote mas lost, and there appears on the records of 
the  justice's court a n  affidavit of the  plaintiff to t h a t  
effect, but ,on the trial in  t h e  superior court the  note was 
produced, having been found in  the  meanlime. Before She 
jury were impaneled and again i n  the  courae of the  trial ,  
the  defendant moved to dismiss the  action for the want of 
jurisdiction in  the justice to try a n  action upon a lost note, 
Thc court overr~ded the motion and the defendant excepted. 

I n  the course of the  trial t h e  defendant's c o u ~ s e l  asked 
the  court to charge the jury t h a t  the alleged promise on tile 
par t  of the  defendant not being in  writing was void, a n d  
tha t  there was no  evidence to support the  demand of t h e  
$aintiff. His  Honor  declined to give the  charge, but  told 
the  jury tha t  if they believed that  tlhe defendant Wilson 
received the property from t h e  defendant G r e e ~ ~  promising 
to pay the  plaintiff's debt out of the  proceeds, and had 
thereafter verbally prornised plaintiff to pay her debt i12 



JANUARY TERM, 1881. 53 

-- 
MASON O. WILSON. 

%he manner  described by her,  a n d  afterwards refused to do 
,jo, tha t  plaintiff was entitled to their verdict. To  this 
charge  of His  I1on.0~ and to his rehsa l  to charge as 
reqoested, the  defendant excepted. Terdiet  a n d  jodgment 
$91- plaintifl?, appeal by defendant. 

41essr.s. Platt D. Tt'eillm m d  Jonea & Johiisfolz, for plaintiff. 
Hessvs. W- E, Bailey and J. *ilL Mc (lor!,ls, for defendant. 

ASHE, 3. T h e  qaestlon of jurisdiction raised by the 
 defendant'^ exception cannot be sustained, for the action is  
R O ~  upon the lost note (see F~sher v. Webb, auk,) but  is i n  
na ture  of assumpsit for money had and  received to the use 
of the  plaintiE, The  defendant eontends tha t  the  action 
eannot be sustained, for the reasnil tha t  the pro~nise  of the 
defendant is to pxy t h e  d e b t a f  Green aild is within the 
statute of frauds. 

I n  construing Ghis statute, {OUT act sf IS19), i t  may be 
la id  down as a general rule, " t h a t  a promise to answer for 
t h e  debt, default or miscarriage of another for which tha t  
other remains liable, mcst be in  writing to S R ~ ~ S ~ Y  the statute 
*of frauds; contra, when the other does not remain liable." 
i Smith L, C., 371. But there are numerous exceptions to 
-the rule. Chief Justice ICEST, in  t l ~ e  case of L e o n a ~ d  v. 
~ E e d c d w g h ,  S Johns. Rep ,  29, went vzry fully aud elahor- 
ately into the  discussion of the m a n y  diversified and vexed 
ques&ions arising in the  construction of this statute, arid he 
divided the subject in to  tliree classes: 

1. Calses i n  which the  promise is collateral to the  princi- 
pa l  contract, b ~ t  is made a t  the  same time and  beco~nes a n  
essential ground of credit givela to the principal or direct 
creditor. 

2. Cases in  which the  coglateral undertaking is subse- 
e u e n t  to the  creation of the debt, a n d  was not the  induce- 
m e n t h  it, though i h e  subsistirig liabili-ty is  the g round  of 
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t5s promise mitllout any  distinct and  unconnect,ed indnce- 
me11 t. 

3. A thid class of cases is ishere the  prom:se to pay tlic 
debt of anotlici arises out of some sew and original con- 
s ide~a t ion  of bellefit or harill movliig betweal tlie origina! 
cont racking parties. 

9 e  saj-i thc t n n  firct classes are  within tlie Aarultc a n d  thc 
last is ;lot, and the  reawl? giveu why this last class does not 
come :vitBin the  statute is becaase the  p:-omise is made u p o r  
a new a:id i,idepentlenl coi~sideration, a n d  i t  matterr riot 
wlietller the origillal debt continues to subskt  or !lot. 11: 
1 Smith E. C., 383, as coming u:ldes the last class, a promise 
to pay a n  autc'cedent debt in  consideration of property 
placed i n  the hands of' the promisor by  the debtor, or of 
somc new eengngements or contracts entered into by tlic 
creditor, has beell held not to require a writinq l o  give it 
validity. QEmiead v. Q o u b ,  18 Johns , 12 .  Arid in Wait I-. 
picif, 28 Vermont,  358, i t  1s decided that a p r o 1  promise tc, 
pay the debb of ailother in  consideration of p r o p x i y  placed 
hy the debtor i n  the p:omisor7s hands is not within ths 
statute of frauds. I t  is ail original promise 2nd binding 
npou the  promisor, and i n  tliis respect i t  is immaterial  
whether the  liability of the  original debtor is continued or 
diwharged. 

T h e  same doctrine has been recogni~ed a n d  adopted by 
several decisions i n  this court, upou the ground tha t  t h t  
promise me& and tlla liability incurred are to bs regsrded 
as an origiual and independent promise fo-anded npon a 
neiy con side ratio^^ and binding upon t h e  ~)romisor ,  but i t  
applies onlp where the  property has been conrcrteci ilitc 
money, and the money received. D~avghalc v. Bunting, 9 
I r e d ,  10;  Hal1 v.  Robi?zson, 8 Ired., 56 ; Eicks v. Cdchtr ,  
Phil., 353 ; Th~endgill v ,  i l fc lcndou,  76  PI'. C., 24 , Slanley v. 
Hcndricks, 13 Ired., 86. I n  the  last cited case, Chief Justicc 
PEARSON says : " T h e  principle is this : when,  in  considera- 
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tion of the  promise to pay the debt of atlotiler, t h e  defend- 
a n t  receives property and  realizes t h e  proceeds, tlac promise 
is riot within the mischief provided against;  and  the plain- 
tiif may recover on the  promise or i n  au  action for money 
had and received. F o r  although the promise is i n  word; to 
pay the debt of another aod the performance of it discharge. 
tha t  tleht, still the  consideration was not for the  benefit or 
ease of the original debtor, but  for a purpose entirely col- 
lateral, so as  to create an o~igirraland dislinb cause ofaction." 

T h e  u s e  of Thiwcdgill r. XcLe7ldon seems to be directly i n  
point, Tliese, the  plaintiff furnished supplies to a cropper 
of thc clefeudant upon 2 promise by the defendant to pay 
for the .;Arne, and  afterwards took into his possession cotto:i 
belonging to tlie cropper and s u s c i e n t  to pay the pl:~intifT's 
nccount ,  and thereafter proinised to pay the same;  and  it 
art> held that the  promise was not within the  statute. a n d  
(1i::t t1cfend:lnt was liable, for the reason tliat the  promise 
was n o t  m::& by defendant as  ~ l ~ r e t y  fop his eroppw but  for 
i ~ i m w l f ,  because thejutzd out of which tlie deb t  was to be 
paid was in  his l m r d ~ .  It was insisted i n  this  case by 3e- 
fendai~t 's  courisel, t h a t  the  case did  not eorne within the 
principal of D m i ~ h n n  v. Buniing, and other cases, becnuse 
the  cotton had not  been sold; but  the objection was met log 
the answer tlint cotton was a caoh article and might  be 
readily converted into iuoncy. 

U I ~ I  these authorities we hold tliat tlie promise of the 
defeudalit to pay tlie debt  of Grcen to the  plaintiff was not 
Jvitllin the act of ISID, and that there is no  error upon that 
point. The j u d ~ m e i ~ t ,  of' the superior court is therefore af- 
.firmed. 

KO error, Afirmed.  
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G. W.  FOUSHEE Adtn'r v. H. 0. DURH4lI  and otl~ers. 

Sale of land ~inder Dewee-Conjrmation ofiwcessary 

Confirmation b y  ihe court of a sale of l a n d  made rlniler i t a  decree i; nec- 
essary to divest t h e  title out of thr party npplyiuq for t h e  oldc'r of 
mle, and to ralidnte a, cieecl niade by its commissioner to  the  p~lrcl~n-er. 

(Brown v Coble, 76 N. C., 391 ; Latta Y. TSckers, S2 N C , 501 ; Nebane 
v. iliebane, SO I?. C., 34, cited aud approved.) 

SPECIAI, PROCGEDIKG to sell land for assets commenced i n  
the  probate court and  heard on exceptions to a referee's re- 
port, a t  Spring Term, 1880, of CHATHAM Superior Court, be- 
fore Eeyrnour, J. 

T h e  heirs a t  law of the  phiut i f f ' s  intestate, James Ed-  
wards, appealed from the judgment  of the  court below. 

PIT. John Manning, for plaintiff. 
illessrs. H. A. London, JT., a n d  J. R. Baichclor, for defend- 

ants. 

SMITH, C. J. T h e  plaintiff, administrztor of James E d -  
wards, firlding the personal estate insufficient, a p p l ~ e d  for 
a n d  obtained leave to sell a n d  co~iver t  into a-sets r'or thc 
payment  of debts certain real estate of his inte3tate which 
is  described i n  the  petition. T h e  sale took place on J u l y  
3rd, 1876, when the defendant, Andrew J. Ii igg>be(.  bect~ille 
the  purchaser a t  the  price of $2,342, for w21icl1 sun? 11c ese- 
cuted his  bond with surety. T h e  intestate WJS lndeijted to 
Riggsbee in the  a n ~ o u ~ ~ t  of $800, which with a smai! sum 
paid i n  money mas credited on the  bond. Tha qx't. 1 ~ 3 s  
reported and confir~ned by the court, a n d  t h e  ncimi~iistr:jtor 
directed to make title when the  residne c ~ f  I h s  pr?rchuse 
monley was paid. 

Riggsbee, discovering a defect in  the title of the intestate 
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to the  land, up011 affidavit thereof applied to the  court to be 
relieved from his contract by the surrender of the bond, the 
re turn of the  money and the surrender of tlie evidences of 
debt with wliieh the partial payment had been made. Pend- 
i n g  the  application, and to remove the  grounds of com- 
plaint, a rule seems to h a r e  been made, though the record 
is silent on the subject, requiring S. W. Gattis and Lucetta 
J., his wife, (supposed to possess an estatein tlie premise-) to  
appear a ~ i d  show came why tliey should not he corupelierl 
to execute a deed of release to the  purcl>uscr, and t h u s  per- 
fect his title. I n  obediel~ce to this rule, these partics answer 
a n d  say that  the  larid formerly belonged to Espie Ann  
B n r n e t t , a n d  a t  her death descended to her t ~ o  infant 
claugl~ters, Antoinette and defendant, Lacctta,  subject to the 
life estale of their father, Lucien Burliett, as tenant by the 
courtesy; tha t  the said Lucien filed a petition in  the name 
of himself arid his said daugliters, they being t!~en respect- 
i v e l ~  of the  age of seventeen and twelve years, iu the court 
of equity for a sale of the land, arid tliat pursuant to a 
decree therein the same was so!d by the clerk and master in 
November, lS46, for $200, to Isaiah Bnr~ ie t t ,  father of said 
Lucien ; tha t  on October 22d, 1S47, Isaiah Burnett, f i ~ r  the 
consideration of $1,200, sold and col~veyetl the  s a x e  to 
Wesley Edwards, and a t  11% death i t  descended to his sister 
and brothers, one of x h o m  is the  intestate of the plaintiff, 
tha t  Antoinette died i n  1871, and defe r ida~~t  Lucetta is her 
only heir a t  l aw;  that  the records show no confirlaation by 
the  court of the report of sale, no  order for title, aud !lo dis- 
posilion of the  funds, and that the said Lucien is still lit-ing. 
I t  was thereupon referred to Janies H. Headen to make 
inqu i ry  and repolt the action of the  court in tile premises, 
and  t h e  validity of the intestate's title. T h e  r e p ) r t  was 
accordingly made a t  fall term, 1879, accompanied with 
memoranda fro111 the docket of the court, t h e  deposition of 
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Lucietl Burnet t  a n d  o l ; ~ t r  evicicnce, a n d  the  referse finds a s  
follows: 

E.;l~ie All:] Bnrtiett, to whom tile l end  belonged, with h e r  
1iu~b:aid Lucien,  cuutractttl with E c l ~ i n  P. Snipes to toll 
t l ~ e  lanit to h im : ~ t  the  price of two dollars a n  acre, a n d  
receiveti p j u l c n t ,  but  s!le died, n i t l lout  Ild5'i:lg e x e c l l t ~ d  8 

clcrt-1, i n  1833, l e a v i ~ l g  tile s l id  Xiitoiuettc. and  Lucetta,  n ~ e d  
ten a n d  fifteen jcnis ,  tlje fuimer of ~ { l ~ o i u  h a s  since died 
leaving llcl sister sole heir  a t  l a w ,  tha t  tlie said Snipes has 
-old a11d co~iveyed 1115 cztate to \\'c-sley Edn:irds, a brother 
of' tlie i n t c ~ t a t e ;  th:it tct fall te rm,  IS44, t h e  petition w:is fjled 
by L n c i e ~ i  i n  tlie llallie of h i ~ n s e l f  arid h is  thugl i ters  for n 
w l c  of t l ~ e  land ; t l ~ n t  ti declee made directed a sdle by tile 
(vier I; xiid master ; t l ~ a t  lic sold the  i m d  on F~brunr: ,-  12t11, 
IS&, uiid reported t h c  sale at  spl ing k r m  fo l iow~ng  ; tl:,lt 
ehc r cpo l t  \ \ a s  corifiimttl, tlie ~ )u re l i a se  money paid,  title 
oriitretl, arid n decd ~secu tec l  Kovembcr Oih, 1816, tc)  t h e  
ia id  Isaiah Burnct t ,  cori~.cylng tlie lalitis ; a n d  tha t  U'csley 
I3dwards died alld the  plaintiff 's intestate was llis lieir at 
law. As  tlic r e ~ u l l  of these f x t s  the  referee finds tha t  t h e  
intestate had ; I I ~  estate 111 fee iii t h e  lcind, a n d  t h e  purchaser 
will u t ~ d e r  t h e  order of the  court  for a conveyance acquire  
u good a n d  indcfeusible estate therein. 

S u m e r o u s  e s c e p t ~ o n s  u c r e  ttlkeu to tlle report  some of 
n 11:cll a ere sustained and  others overruled by t h e  c o u ~  t. 
TJpoli a review of t h e  cvidence. 1 3 s  Honor  :idjudged t h a t  
the  salt> reported by t h e  clerk a n d  master was never con- 
firmed, a n d  illat tlie contrary finding of t h e  referee is not  
supported by t h c  evidence. T h e  cause was t1iereul)on re- 
tnanrled to the piohate judge,  to t h e  end t h a t  the re  be a 
re.salc of t h e  life estate of said Lncien Boruet t  a n d  other  
p r i ~ c e e d i ~ ~ g s  had thereill. 

As the  f ir ldir~g of tile facls by t h e  court  couclusively de- 
termines t h a t  t h e  clerk a n d  master's sale was never sanc- 
tioned b; t he  court ,  nor  t h e  deed subsequently executed 
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a u t h o r i ~ e d ,  the  oniy  question of law raised by t h e  appeal i s  
a s  to the  necewl'cy of suclr confirmation to divest t he  estate 
ou t  cf ille petitioners a d  giv6: ef5cacy to  t!ie deed by wklicl~ 
t l ~ i s  i, a t t r i n p t d  to be done. 

It ca: ,~lot  be neccssarp to discuqs tE:e proposition r ~ r  c i te  
autl lorl ty i u  its w p p o r t ,  that the  concurrence a n d  approval  
of tlic court  aye es~ent ia!  to t h e  ~ a l i r l i t y  of the  procacdings 
i n  evcry stage of ~ t s  progress u p  to the  fiual decree. W1111e 
a f o ~  mer order lor title may  be dtsyensed wi th ,  w11ezl al l  
tha t  11ss been done is regular  a i ~ t l  i n  accordance nit11 the 
o ~ d e i s  of t he  m a l t  a n d  t h e  purchace n i o t i e ~  p i d ,  for the 
- e c u ~ i t y  of wh lc !~  alone t h e  title i i  retained, a n d  tile a s c e n t  

of t h e  court will be pre.urner1 w l ~ e n  tlie iictioii 13 terlniria~ted, 
as i, Iir1:l i n  Biozsn v. Clobk, 7G K. C ,  351, : r : ~ t l  Ldtc 17. Bic1,- 
O.S. 52 Y. C ,  301, yet it IS  cqually t rue  t l ~ a t  rhe coul t  nil1 
uo t  surrender  to i t s  commissioned agexlt tll:lt cli_.cretlon a n d  
tlie exercise of those judicial fu i~c t ions  which the  law con- 
fides to the  ( o n i t  alone. Mt2mLe v. illebna~c, SO S. 4:, 31. 

T l ~ c r e  is n o  error,  a n d  th ls  wl l l  be cer~ified.  

PJo crlor. Afiirrncd. 

The authority ooiifrrrcd OH x eotnmiasioaer to make a deed to I : ~ ~ i c l  sold 
uuder decree of court rc'tsilling title rlntil the pnyment 0% the pur- 
chase money, can only  be exercised when the same is a c t l ~ i ~ l l y  lpaicl- 
not wl~ctl it is seer~reil by note. 

jl,o~.d T. ~ l l e ~ o n y ,  70 S. C., 14; N e b a m  Y. Xebane, &I N C., 34, cited awl 
app~,oved.) 

"Rufla,  J,, did not  sit on t l~e  hcaring of this cue. 
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h I o r m s  in the cause heard a t  Auqust Special Term,  1880, 
of R o w s r  S~lper ior  Court, before X X o y ,  3; 

This  was a motion i n  the  cause upon notice to T. J. and  
P. P. Merony, s~ibstailtially as fullcsws: You will take notice 
tha t  a t  next term I $hall move the  court to require you to 
pay a note for $827.21, dated on the  22d of January,  1863, 
wit!) interest from date, payable to Luke  Blackmer, guar- 
d ian  of Anna  Macay, a n d  execnted by Josephus TIT. and  
Newberry F. Hall ; and on default of payment on or hefore 
a clay to be fixed by the court, tha t  judgment  be rendered 
against you for tlle sale of lnnd (describing it,) the  said note 
t ~ a ~ i ~ ~ g  been given for the purchase of said land at a sale 
mad< by the clerk and n ~ a s t e r  under  a decree rendered a t  
spr ing term, 1837, of the court  of equity for Rowan county 
i n  tile case of Auna Macay and otllers e.2. parte, the  said note 
having never been p ,~ id ,  al3d a deed u ~ a d e  to said Hal l  by 
thc  master in violation of the  decree-the land a t  the t ime 
of :ale belonging to Anna Xacay, now the wife of Stephen 
3'. L,?rcl, w h o  joius i n  this  notion. Signed, &c. Eetition 
a n d  nnswcr were filed, and upon the death of said Anna, 
he r  Iiusband tidminirtrator and tlle heirs a t  law were made 
parties to the proceeding, and a summons issued ~ n a k ~ r i g  
Luke Blackn~er  n party defe:idant, w h o  also a n s w r c d  the 
pet~tiori .  

U l ~ i l  the trial the  jury rendered a verdict in favor of 
plaintiff, Stephen F. Lord, administrator, and from the 

judgment  thereon the Merongs appealed. 

~ l h s s r s .  J. S. Henderson ant1 J: iTL XcCork le ,  for petitioncrs. 
Nrl. It'. H. Bailey, eontra. 

SJIITFI, C. J .  U'hen the same essential fiicts were brfore 
us, upon a former appeal from a judgment renderetl in ,an 

indcpcudent action to charge the  land sold by order of the  
m u l f  of equity with the  unpaid purchase money, repre- 
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sented i n  a n  insolvent note awepted by the clcrk ancl mas- 
ter and  made payable to h i m  as gunrdiar~,  he acting ill l,otl,i 

capacities, t h e  plaintiff's equity was fu!ly i ecognized, bu t  i t  
was held the  remedy 'lad been misconceivrd. Corn~neut ing 
on tile case then presented, and  delivering t l ~ e  op i i~ ioa  of 
the  court, EYSLM, J., thus  speaks: 

" T h e  Merouys cell be i n  no bstter c~ndition:tl:ail Iidl, 
tile f i rs t  purchaser, for they bought as confewtl  in their 
answer with cldunF noEicc tha t  t h ~  p ~ r c h a s c  money had  not 
been p i d  by Hal l ,  hut  tha t  111 lieu thereof only a guardian 
13otc. for the  money had been gilten. Tile land tilerefore 
remained bound for the purchase money, and  thju procetd- 
l u g  is in the  nature  of a proce~eding in m r z  to subject that 
.pecitic property to its payment " ' . T h e  r ight  of 
the  plaintiffs to the  relief they clainn is so clear tha t  i t  is n 
:>latter of regret tha t  they have ~esor ted  to the  wrong juris- 
'liction fhr redress." L o ~ d  v. lllerony, '79 K. C., 14. 

The  present proceediug is by motion after notice in t h e  
o:iginal cause, i n  ~onforn l i ty  with the  suggestions there 
m:lde, and supported 1)y a similar statement of facts. T h e  
plaintif& allege tha t  the  decree directed the  retention o! 
title until  full payment of the  purchase money, and  that 
t h e  clerk and  master, aficr his appointment as guardian, 
accepted the  note of the  purcl~aser with the  personal seen- 
~ r t y ,  drawn payable to h im in  his latter capacity, and there- 
~11or1  executed :t deed undertaking to convey the premises 
to  Hall, ant1 tha t  of tllese facts the defendants had notice. 

T h e  defendauts in  their explanatory answer say tha i  t h e  
clerk and  master i:1 t l h  transaction "treated the purchase 
mo11i.y as paid to hilnself as commissioner, and then lent to 
the purchaser, Hall ,  i n  the  capacity of said Elacki-ner a s  
guardian," a n d  that  t f ~ ~ l s  " the  purcl~ase money so due was 
in  fact and  legal intendment paid." They further say in 
reply to the  charge of notice, tha t  their information was to 
t h e  effect tha t  Blackmer as  guardian agreed to lend to Hall 
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the  amouut  due him as clerk nud n~astcr ,  and  that  " ins t~ac l  
of going tlrrougll the f'orni~~lity of r e c e i v i ~ g  the actaal cash 
with one hand and  lending i t  irith thc  otiicr. Blacknier 
receipted the  bid of the purchaqer, Elall, contemporaneousl!- 
taking from h im as on a n  a i t ~ l a l  t radi t io~l  of money, a 
guardian note for the amount  well secured." 

Tl~eseuneyuirocal  admiss ior~s ,not t : . i t l~s ta~~dir~g the labored 
e f k r t  to ossiririlate the t r n n s a c t i o ~  to a case of actual  pay- 
ment withirl the requirements of the  order of the  court, 
would secm to w t i t l e  tbe  pl:tintifi'j to imme;li:ite judgnicnt. 
yet His Honor  p r e p r e d  and submitted :I :.inqle issue to tllc 
J u r y  : ', TJ7as the pv rcllase Inorley for the  sale of the. land ii; 
i ontroversg paid by Hal l  1" 

T h e  clefenda~its tendered two acid~tional Issues, one before 
a n d  the othc r after the hearing of the evidence. 

1. JVas the note settled in  full by Hal l  ~11th the  cornmi-- 
sloner ? 

2 Did the defendants purchase for value and witilo~11 
uotlce of the equity of Anna  Mdcay? 

Tllesc 1,vere properly refused by the  court, the  first as 
being in~:ludecl in the issue that was submitted, and  the 
other for tile reason assigned that  the  fact of notice of the  
non-payment is not controverted in  the answer. 

In his examination Ixfore the  jury up011 the matter, 
Blackmbr thns testifies : " Dr. Hal l  offered to pay me in  
Confederate currel:ty for his purclld6e ; I refuxd to take i t .  
H e  asked me ~f I would take hi? brother, Newberry F. Hal l ,  
as surety on n guardian note, p l j a b l e  to me as guardian of 
A n m  Macay. I agreed to do so. T h e  note was amply 
good. 7 took the note in  January,  1S6:3 ; J cau't say I took 
i t  as a loan of monry, for I did not loan Dr, H a l l  a n y  
money. I col:sidered and  treated t l ~ e  note as n payment  
for the land." 

Under the instructions of the  court tha t  there  was no 
evidence of actual payment of money and tha t  the  giving 
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of t h e  note was n o t  a payment  i n  accordance with the  decree 
u n t i l  t h e  note itself was paid ,  t!le jury  rcapoii~led to tlle 
issue i n  tlie negative. 

Whi le  t h e  fdcts upon which t h e  plaintiKsl equi ty  rests 
a r e  not  controverted i n  the  answer a n d  do not call for t h e  
i:ltervention of a jury ,  t h e  appel lant  cnnnot complairl of 
t h e  order of the  court  i n  submi t t ing  to tl!e!n tile question 
of payment  a n d  the  oppor tuni ty  of proving i t ,  nor of t11c 
instructions of t h e  court  as to it's force a u c l  effecl i n  deicra 
w i n i n g  tl?c verdict. T l ~ e  ccjuity itself to cilargt: t he  land 
is so fully arid clearly established !)y t'lie opiilion in  t l ~ e  
former appeal under  t h e  same  circumstances, as to  render  a 
fur ther  discussion needless. 

T h e  author i ty  conferred to mrllte title could only be exer-  
cised when the  pnrcllase l n o t ~ e y  zcns prlid, not aecuvcd as 
ntternpted here : a n d  the defendur!ts admi t  tha t  tiley 11::d 
Information of what had been done.  

T l ~ e  plaintiffs a re  e ~ t i t l e c l  to have a resnie of the  l m d  for 
t!lc p a j  merit of the debt, under  t h e  direct'ions of t i l t?  conrt 
according Lo tlte suggestions i n  J1do:ic v.  Llicl~n?zc, 80 X. C,$ 
34, a n d  in  other cases. There  is no error :~rl:l this  n-ill b u  
certified for fur ther  proceedings in  t l ~ e  cc:urt below. 

Ko  errc?r. Affirmed. 

1. Under tlie act of 1879, ch. 183, n, pal%y to a suit on a I~ood  evecr~tccl 
-- 

*Ruffin, J., did not sit on the hearing of this cam, 
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prior t o  the first day of August, ISGS, i i  not a competent witness to  
p r o w  its payment. And oblection to such witness testifxiag may be 
t n k e ~ ~  iiftrr he is sworu in chief and when the incornpeterlcy first 
appears, a wire dire not being necessary. 

2 .  Nor in s11c1i a case is the deposition of a witness (now clecessed and if 
living woii!cl be incompetent) which !\-as read before the passage of the 
act, of lSi3:  up011 a former trial, acimi4bie ~ m d e r  s;~icl act. 

;1. I'Vl~c~i~e one is Ict iuto possession of land ~111der x coi~t rac t  of purchase 
all11 f:ii!s to pzy the  t ax  upon it a i ~ d  the sherifr'sells to  secure the same, 
his deed to  tile p ~ ~ r c l i : i s ~ r  passes only s ~ ~ c h  estate ns the vendcc (or 
lnortgngor) I~as .  T o  affect the intercst of the owner of the legal estate 
i u  s t~ch  caw, notice of the tax s:de must be served upon him. 

.&. A note csccuted i n  1563 for the purchase rnonry of Iat~cl .sold in 1839, 
ancl b r a l h g  intewst from the day of sale, is not s ~ ~ b j e c t  to  the lcgish- 
t i re  scale of depreciation of co11feder:rte cllrlency. 

(carillon 1,. Jro~n's,  81 N. C., 139 ; Tabor v. Ward, 63 N C., 291 ; Ille~vney 
v. Acer!j, 6 1  S.  C., 319; W h i t e h u ~ s t  r. Gaskili, (39 N .  C., 499 ; Roykin 
7;. B O T I ~ V S ,  SG X. C., 318; Mebone v. ,?feebane, SO N. C.,  34, cited ant1 
:ipproved.) 

IvIor~os i n  the  cause heard a t  August Special Term, ISSO, 
of' ROWAX Superior Court, before .McKoy, J. 

Tilere vns  judgment for petitioners, from which the 
Beards appealed. See preceding case. 

SMITH, C. J. T h e  present proceeding commenced hy mo- 
tion in  the cause, like tha t  i n  the Jfero?ly case a t  the present 
tern] seeks to sxbject to the p a ~ r n c n t  of the  p u t ~ h a s e  money 
allother tract bought a t  the same sale by one Jlargaretta L. 
Beard from the clerk and  master, Luke  Bluckiner, arid for 
\\llich she executed her bond payable to h im as guardian of 
A:lua hlacuy. During the progress of the  cause the said 
Anna  n ho 11::d intertnarried wit11 Stephen I". Lord, n co- 
plai~~tifT, died intestate and her said husband (who adlriin- 
istered on her estate) and her heirs a t  law were made par. 



af u.hom arc  infants and reprcserited by .their. guardian. 
T h e  defence zet i;p is : 1st. "1'1~2"Lhe note has been paid 

2nd n deed conveying the  l and  to t h e  ancestor of the  de- 
feritlitrlt.; executed b;. the  clerk and msster p r s u n n r ;  to the 
decree, and lost before registration. 2d. T lwt  ihe  defend- 
an t ,  Jnlla hP. Bead ,  Isis acquired ill9 title to part  of the land 
b y  p n r ~ i j a ~ i ~ g  a t  a sheriff's sale for t w x t q  and his deed tc 
her.  'ktvo issues rrore accordingly submitted to the  jury 
whip21 vAth their findings 2.r.e as follcws : 

1. Has the  notc for the  purcbase money as described i n  
tile complain ,, been paid " Ansu-er. It hzs not been  aid, 

2. I s  Julia 11. Bep,rd the  owner of and entitled to the pos- 
sesiion of n ine  acres of land described in  the complaint, by 
reason of pnrch~tse  under sale for tnxes '? Answer. S h e  ac- 
quired the title of 3Iargaretta L. Eeard b ~ -  the  purchase u n .  
der  sale for tase?. 

T h e  exceptions are to the rul ing out of certain eoitlencs 
off'ered by the  defendants, and  to the  instr:~ctions of the 
court a s  to thc title vestell ill the clefend:~.nt, Ju l i a  >I., by  the 
sale for taxes and the sheriff '= deed. 

I. T h e  defiudcnts offered tile said Jn l ia  If. ,  as a witness 
upon the first issue and she was dilly sworn without oliec- 
tion. They  then proposed to prove the p a y n e a t  of the  note 
50 the  guardian by thc said Margaret", pprevions to the  a?- 
tion. 0:1 objection of t h e  plaintiffs the court declared the  
witness incompeteat and ruled out the testiniony. T h e  wit- 
ness, though uot disabled by C. C'. P., $ 343, from testifying to 
what  occurred i n  the  lifetime of said Margaretta between 
herself and  the  guardian still living, since i t  is nbk a trans- 
action or communication between such witness and  a per- 
son at the  tiine of such examination deceased, insane or l u -  
natic, as a witness against a party then prosecnting or de- 
fellding the  action as excciator, allministrator, heir  atLl,l:v. - 

5 
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&c., is clearly esclnded f r o x  g i ~ i n g  tlle proposed eviclcnce 
by the proviso annexed by the  act of 1879, cll. 183. T h i ~  
amcndinent declares that  110 party to a iv i t  founder1 011 2 

judgnlent renc?ered, or note undnr .en1 for the  payment of 
money, or conclitio~led to pay money, executed previ9us to 
iugus t  15t, ISGS, slrall loe a coml~e te~ i t  witness, but the  rules 

of evidence In  force 8 t  the  rcnditio31 oi' t11e judgn2eiit or ex- 
:cution of the  ~:ote shall npply to the  suit. Thc bond riow 
to be enforced was given i n  1863, and is v i t h i i ~  flit> terms of 
t l ~ e  eiiactment. IVc have had occ~sioll  heretofore to cou- 
strue this !vovi.;o :md will simply refer to thc  czscs of ,CUIL. 
iton v. i l l o ~ ,  i ~ ,  31, Pa. C , 139, and T r b o .  v. TrJcerc', F3 S, C 
291. 

It has been argued that the  objection to :!lo competency 
cf tl:e witness should have  been taken 011 " ~oi1.e diw," and 
lierself es:tn:inecl before she was sworn in  chief. T11;~ 
seems to have been the former practice, but as rclnarked by 
Mr. G E E E A L E ~ ,  the  objection is now usually taken after 
one is sworn i n  chief. 1 Green]. Ev., 425. " T h i s  peculiar 
forw of oath," observcs a recent -i:.riter of lligh aut!lority, "k 
now however seldom adininistered, and the facts on which 
the  oi?jectio rests, if not adinitted by t h e  opposite side, are  
elicited by quesstious put to the  witness after being sworn 
in  chief." 2 Tay. Evi., S 1537. V h c n  tile witness proceec?. 
to give in  his evidence, the  ol~jection may be deemed waived 
2ind get when the incompct~ncy  first :tppe:m after testi- 
mony has been given in and the euceptioi? is pl.omy)tlg 
taken, it n-ill usu,illy be stric1;c:i out. Jbev,ceg v. A w l / ,  C.4 
S. C., 312 L\lluclii~g to n u m ~ r o u a  citations of counsel i n  
support of ille prnctice, LORI\ h . 1 - d ~ ~ ~ ~  n y s :  " I  can zcid 
the  testinlong of m y  ow11 e s p r l e n c e  TI-liicll has Seen of 
inorc thall forty rears,  tha t  whenevf:r x 1%-itll~ss ~8' discov- 
ered to be incornpeteut the  judge alv-axs s t r ~ k e s  t h e  evidence 
which he had given from his notes." Jccob v. h y b o ~ - n ,  b l  



1 .  & 1 .  Ex, 8 .  To the same effect is SI~urle$'v. TVilla~cl, 
19 P i c k .  202. 

I1 T I I ~  clefet~dants introduced also to prove payment of 
the note, the deposition of said Margaretta taken, passed on 
aucl o d e r e d  to be relid in  the  former action betweell t h e  
same original parties, wl~ ich  was di-missed (Lord v. Bead, 
79 3'. C , 3,) because improperly commenced. This on olljec- 
tion w\.:xs also excluded from the jury. If the  witness were 
l iving and remained a sole defendant, she could not be 
examined ciccc. core under  the inhibitions of the  act of 1879. 
S o r  xon ld  i t  be permitted to be read or taken de belle csse. 
No party or per:on interested i n  the  results of a suit  could 
testify under the law i n  force when the contract was entered 
illto, and the disability i n  the limited cases to mllicl~ i t  is 
al'plicable is perpetuated by the statute. TTTe see no groun& 
upon w l ~ i c h  the  admissibility of the deposition can bc 
defended, and not the  oral testimony of a witness uncier 
similar circurnstal~ces. T h a t  i t  was read on n former trial  
when the act was not in force is no reason for admitting i t  
n o w  rvhen i t  is prohibited by the law. 

111. Tile title set up by the deferidant, Jul ia  XI., to a. part 
of t h e  premises under  the  sale for taxes. T h e  intestate 
Margaretta v a s  let iiito possessioii after her contract of pur-  
chase, a n d  failed to pay her  taxes for the  years 1873 a n d  
1876 The  sherifr up011 her  defnult levied oil the land, 
~ e t u r u e d  his levy to the  clcrk's office, gave her notice of the  
sn!c, and  at tLe court honse door on the  Ctli day  of August, 
1877, hold '. tlie r i g l ~ t ,  title an? intereat of the  said Marga- 
retta % Beard " to the  sai(l Jul ia  11, for the amount  of the 
taxes and ex[)cn-cs, sile " tak ing  the smallest part  of the  
~ ~ r e t n i s e ~ , "  and g u e  Ilcr n deed for the nine acrec: claimed. 
Tile court was of oi)inior~ that  tile effect of these proceedings 
was to vcst in  Jc l i a  11, only such title as was vested in  
;\Jar.g:trt?tta, and  no  notice being given to S. F. Lord and 
wife, the  estate acquired was still liable for the  purchase 
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money, and so charged the jury. W e  assenl to the  conclu- 
sion of His  Honor  that tlle plaintiff's redress 1:pon the l ~ n d  
has  not been disturbed by tlle tax sale a n d  the substitution 
of t h e  purchaser thereat to the  estate of her ancestor. Aside 
from tlie enquiry u hether the  recjuire~nents of the statute 
have bee11 strictly o b e r r e d ,  aiid the wle  effectual as to the 
delinquent tax-payer, i t  i, plain her interestr aloile in  the  
property have been trnn$initieti to t h e  p r ~ r ~ l ~ n v r .  T h e  
statute througllont speakr only of the party ul lo  owes and  
is in  default in  paying the tax. T h e  sheriff is directed to 
" levy on the lnntls of the delinquent." Act 1876-'77, c11. 
155, 29, par. 3. The  effect given to t11e deed which must 
be registered in six months is to '' c o n y  f o  t he  grnnfee all t h r~  
estate in the quantity of lnnd zd~iclz the said p~~whcissr bid, uhicl; 
the delinquent, his a p ~ t  ora attorney It ad, at t l ~ ~  time of the snle 
jw taxes," $ 33. T h e  sherifi" seems to have acted i n  full 
recognition of these provisions of the  law directed against 
the  delinquent. KO notice was given to the  owner of the  
legal estate and  this is essential to the  validity of the 
proceeding and  to the impairment  of her rights. In 
TT'liilehz~~st v. GccskiLl, 69 N. C., 440, t h e  notice was served 
upon the ~nortgagor  and i t  was held to be insuficient. 
READE, J., declariug that  the mortgagee is the  legal owner 
of the  land and  has a substantial interest in  i t  and is the 
person entitled to tlhe notice, and  for want of' it the estate 
of the  mortgagee was not aff'ectd by the sale. 

IT. T h e  defendants also insist upon the  application of 
the  scale as of the  date of the  bond. T h e  sale was i n  1859, 
twd the debt for the  purchase money then contracted. The. 
note itself, though dated and executed in 1863, bears inter- 
est from the day of sale, and  tllus recognizes the  obligation 
as  a subsisting one, from that  date. T h e  case is not i n  
principle distinguisl~able from Boykin v. Barnes, 7ti N. C., 
318, and  is governed by that  decision. There, the defend- 
ant under  an  agreetnent with one Eure  took u p  a note of 
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t l lc  '!:!tfer executed i n  Scptec;l;er, 1860, nad siibstituted his 
ow!i for the sarne a m c a ~ l ~ t  antdeted to correspol~d in August, 
1SG2. Th:, lat ter  liote was held not subject to 'he  smle, the 
?t;r i~ii .orj  presiiu:ption being repc:lleJ. T l ~ e  :c-latiol~ of t h e  
not:: to tile da te  of ?Ale ~ o u t r a c t  ~,i;llich i t  u:l~lert;il;es t o  ~ 0 1 1 1 -  

ply with, is as obviously within the  co:liei:ipi:rticn of the 
:,ni$ies to i t  i n  t l ie  orle cuss as ii! tl:e ctiicr, %!I(! tlie s a x e  
mtlxiclerations csish to cxen~p t  t ! l i ~  froxi lhl; ol)crutio!i of 
:he wale. 

Tile exceptions of tlre elcfet1C1:1n t m u ~ t  therefore kc over- 
x ! t d  2nd n c1ecrc.e for a sale entered in  accordar,ce v i th  t!~? 
~ ) r a c t i e c  in  such cases as pointed otat in illclirinc v. Xebnr?c, 
50 S. C'., 34, a i ~ d  against the a:l~ninistrt:tor of Nnl*gawtta 
for [he n m o u ~ ~ t  due by his iutestatr. IAet h i s  be certified 
"):it i'li~ther procccdil!gs m a j  be laad iil the  co:irl below. 

Ko e r r v ~  Affirmed. 

2. Co~~~niissiorzi  ~ l l o \ v r d  ~cr,;oiial  reprc;cutc~iivca will  not be rediiccd by 
t l~is  corrrt rinlcss the amor~tlt  is esces.ive. 

3. Tiris cou!'t will no t  disturb the coliclusioli reacl~ecl alike by the probxte 
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I'ETITIO?; for :iccount and  iett le~lient hcald on cxc'cptioll 
to referee's report a t  Spring Term, 1880, ol' C;~i , i~~raai  Sup- 
rior Court, before Xcy~lloc~r, .I 

Tlie plaintiffs appenlcd from the juilgmcnt below. 

SMITH, C. J. T h e  plaintiffs' appeal is from the rulings 
of the court ~1 ,011  four (nurnbercd respectively 6, 9, 11 and 
12)  of their nninerous exceptions to the account t n k c ~ i  I d ~ ? i i  

the  probate judpe of t h e  admin i~ t r~x t ion  of the  e>t:rtr ol 
Christopher Barbee by the deferd;nts IT. A. E:lrl,ee nnci 
G. IV. Earbee, his admirlistrators These lye proceed to coil- 

sider : 
Exc. 6. T h e  l,lni:1tiEs object that  the adminiitrntdrs n r t  

not charged nit11 certain r:otes and  jutlgments, 11un1bcrt.d 
Rom 18 to ,5i inclusive, alleged to be losl by thcir negliqcnct.. 
We haye recently declared tha t  a fiduciary w:is not I J O L I P C I  
to collect a well secured debt in his hand-  d u r i n g  the  war 
~ v b e n  confederate rnor~ey was the oniy  currer>cav i n  nbe, a n d  
t!iis could not be advan tzpous ly  used or investec!, aiirl t h e  
txlgencies of the trust  estate did not require tile collection, 
and h e  is not responsible for their loss w h e ~  P the debtor3 
]laye bcen rendered insolvent by the results of tlie war and 
he nil1 not be held responsible if he shons  snch insolvencys 
or that he  has made diligent efforts to collect since it. c1o.i 
aritl they have been fruitless. Cfwie v. Mch7edl, 83 S. C , Ii'(t. 

T h e  testimony of t h e  defendant, V. A. Bnrhee, is to the  
effect that  these notes and judgments were solvent a t  tho 
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cummencement  of t h e  v;ar and  became i u m l r e n t  :it its close. 
Several of t,lie clainrs were pul  i n  tlie h a n d s  of t h e  plaintiff, 
C. J. Green,  n constable for collection, allti 110 11:011ey was 
made except tile o n e  fif't,h paid on Xi). 54. T l ~ e  Icstirriouy 
of the  plnin-tify, Green, i s  t ha t  Kos. 48, -19, 5'2, 53, 54, 35, ,?Ct 
and  31 could have been col!ect,cil i n  IS61 a n d  :8C;2, b n t  Ile 
does not  ? R j T  tllat the,: cocld 1:ave been collected after t l : ~  
close of the  war. V e  therefore conc1:r wi th  t h e  court  in 
1ioldi:lg tka t  the   administrator,^ a re  not  1~ei.si;nally liable for 
h e  loss of theus c!aims and iu overruling the er;cep!ion b y  
~ l l i c l i  they are c o v ~ r e d .  

Exc .  9. Th i s  exception is  to t h e  clisrge agcinst  tile several 
itistributees for $300 paid to cach 01-1 December 2311, fSCi(3, 
fbr that,,  tlin evidence s h u n s  tha t  notl i ing was p a i d  i n  fkct 
for whiell t h e  reeeipls n e w  give:]. T h e  witness, W. A. 
Earllee, o : ~  h is  esanlir~ntiol: ststes thcLt b e  col leckd :% !argc 
si7m i n  deposit in the ba~ll; of Xorth C2\i.oli11:i ($3,SET.17j 
v;l~ie!i n-ill] F G G O  in $ 1 : ~  ; )osss s io ; l  of tile f i ~ t c i a t e  a t  h is  
dent11 (of ~vl l ich  latter s u m  between S'200 a1111 S30'J JY:~.; ir, 
g s l 0  uud silver) !IC nsed i n  paying tc er.c!i d i s t ~ i b n t s e  $5'30, 
a x d  illat t l ~ i z  (!istrib~itioli was t t ~ x d c  a t  ti]: date o f t h e  receipts 
arid l-refo:x tliei:. exei.iAtion. C. .I. G r e c i ~  t~ : ; t ; f i~ s  tIlat t he  
xcceipts were wri t le ;~  IIJ !:in1 at t!ie request of tlie t;d~niiiis. 

. . 
tratcjr aiid ill ~ n t : c ~ p a t i i i n  of his receirillg tlie n;oney, but  
:hat lie kilec! to get i t  a n d  according to llia reeollectio~:, t he  
Izaves of the  l;o(ik on n l i i ch  they !;.ere written were torn 
o u t .  T!ic,t lie receive6 ~ i o  money, a n d  if iilGlleg WE illen 
paid 10 t he  others, h e  clld 110; observe i t ;  t h a t  lit  rote the  
receipt for $1,000 also a t  tilt. request of t h e  ad~n in i s t r a to r ,  
and this  as h e  understood covered all antecedent j iayu~ents .  
$ i tnpmn Bar ixe ,  defei~Jni; t ,  i n t i d i l c e d  hg t h e  plaintiff' aiid 
e x a n ~ i n e d ,  staled tha t  lie had no r?collection of receiving 
t h e  6300, but did rcceii-e about  tha t  da te  some paper liloney, 
gold arid silver, less t h a n  $100 i u  amount ,  but gave n o  receipt; 
fa i t .  The anemor j  of these ~ i t n e s s e s  nl)pearecl u p 1 1  tlleis 



'7 2 IN THE SUPREME COURT. 

ercss-excminatiori very triuch a t  fault  i n  regard to specific 
facts, a ~ l d  tlle former as ta couflicting stute:nects ahoiil 
wiiisii h e  v a s  interrogated relating to thew transactions. 

Tlie ndlninistrator, G. W. Barbee (who comn.iittecl the 
mnnngcmcnt of the admini3tration to 11:s broiher mostly) 
testiiics tha t  the $500 mas paid to each distrihutee, accord- 
ing to their several receipts, and t h ; ~ i  hc himself had $ 3 0  
t l l ;~ t  the  tv;o went twice to Raleigh to get thc  deposit money 
ncc? failing they went cigain about two weeks later and eol- 
?ectetl it. IV .  A. Bnrbee explains his fi~ili;rc to withdraw the  
Intestate's bank deposit on his first visit because he  did not  
carry with l~ in l  proof of tlle grant of letters of admiuistra- 
tion, and  positiocly cleclnres that  nil weye prpsent, together 
wlicn the money was distrjbz?ed for the separate shares of 
whic.11 a receipt was taker1 from eac.11. I n  this conflict of 
e r i d e ~ c e  we are ilot disposed to dis turb the  cor!clusions 
reached alike by the ~rrobnte judge a n d  I I i s  Honor  as to the  
preponderance of the  proof ond we sustnilr t h e  rudililig of 
H i s  Honor.  

Exc. 11. This seiates to kl;e a1lov;nuce of commissions a t  
t h e  rate of five per cent. 03 the total amonut  of receipts and  
expenditures which i t  is claimed are  excessive. This a i lon-  
ance is on moneys received, $24,138, a n d  expcnded @2 234, 
the  comrnissjons on both sums  bcing $1,348.60. The  con]- 
pensation allowed the  personal representative for h i s  ser 
vices, within tlie l imit  of five p4r cent. 011 both sides of h i s  
acco t~n i  rests i n  the sonild discretiotl of the  t r i b u n d  called 
to pass OJ the  question, :itid, while revirwable on appeal to  
this court, is involved in the deterainntio:l of the cause, 
(Shepard v. P o ~ k e ~ ,  13 Ired., 108,) get the  court \xi11 not dis- 
tu rb  the  :rllonance of tlie probate judge, sustained in the 
superior court, unless manifestly excessive. LII the former 
practice, the court of equity would not es a general rule 
depart  f r o u  the rule of compen-ation fixed by tlie masker, 
and  where i t  had been detes[nined iu the coutlty court, 
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mould foilow that  as the safer guide Peyton v. Smith, 2 
D. & B. Eq., 3.15 ; Spruilt v. Calmon, lb .  400 : Waiton v. Ave~y ,  
Ib. 403. Tlie exception must be overruled. 

Exc 12. The plaintiffs object to the finding of fact tha t  
the ad~ninistrutors collected and paid out, in  confederate 
currency at its nominal value and i n  like manner the resi- 
due to the distributees, and that  as a matter of law the scale 
was not applicable. His Honor overruled the excepkion but 
adjudged that  the balance due from 'he  distributees to tile 
administrator on accoul~t of over payment, and fro111 tlie 
latter to such as have not received tlleir full sllares, as ap- 
pears from the report, be reduced by applying tlie scale of 
the date of the last clistribution, except so far as cor~cerns 
the  distributee, Ba~ t l e t t  Barbee, as to wl-hom and whose in- 
terests a different disposition was made i n  the s a x e  judg- 
ment. We discovcr in  examining the evidence transmitted 
310 sufficient grounds of objoctioi-r to  the finding by the pro- 
bate judge that the funds collected were paid out, and con- 
sequently the  application of the scale to the several i iems 
was not called for as sulggested i n  t he  case of Currie v. Mc-  
Neill, supra, and in our  opinion the scaling process was 
properly confined to, the: several balances due t o  and  from 
the administrators. 

The  transcript contains a n  obvious error i n  the report of 
the p r o b t e  judge which fixes the value of the several dis- 
tributive shares, i n  the apportionment, at $3,655.53 instead 
of $2,658.52, which is really one-ninth of tlie amount 
$23.926.S0 to be distrlbutecl. 

T h e  error of $1,00Q does not however enter into the cam- 
putatious by which the several balances are  ascertained, 
and these are  correct. We advert to this to prevent any 
mistake in  the further reference necessary to reform the ac- 
count i n  :tccordaace with the rulings of this court. I t  mill 
be referred ta tile clerk af this court t a  make the necejsarp 
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corrwtirir~s and report t l ~ e  account as thus  reformed and l l ~ c  
ca,ase is retained until  sach report is n ~ a d e .  

PER CLRIAM. Judgment  aceorcling1 y. 

A. J. DEICE v. JOSEPH hL lY\'ILLIAlIS and others, 

:I. Evidence 2s to t h e  cnrrency intended l ~ y  t l e  parties t o  a notc cxe- 
crited in Janunry, 1863, for land. th:it a proposition was made to  sell 
t h e  mine for $1,800 in confedcrate money whicl~ ,was declined, the 
party (deeiinir~g) nt the  time expressing the opinion that  it was worth 
$600 in good money, is competent to  eonfirrn the statutory pwsn:np- 
t i o ! ~  arising upon the faee of the  note a3 to t l x  kind of money in n h i e l ~  
i t  TJ-as solvable. 

.3. W I I ~ I T  no particr~lar speci:>s of money i i  tlcsipnntecl in such note. and 
snn~3ry c r t~d i t s  are en~lorsed tlrereon (paid ill nntif)nal erwwncy in 
1867-1870), the  debt and the pa1ti:tl payments s l~oa ld  alike be 1:educed 
to  n. spi~cie basis i n  order to  an adJus t~uent  cf the claim. 

~iBrmun v. Fovst, 64 N. C., 672;  X i U  v. C'ruig, G5 N. C., 51; );t'i~id~i.sh v. 
~ U i l l e ~ ,  72 X, C., 523;  Tt'alliq~ J;. fIozlstoil, 67 N. C., 531, cited aurl 
npproved ) 

CIVIL A C T I O ~  tried at  Fail Term, 1879, of GATE, supe-  
rior Court, before G u d p . ,  J.  

There was judgment for plaintiff and t h e  d e k : ~ d m t s  
appealed. 

SA~ITFI, C. J. T h e  plaintiff on January Ist, 1SG3, p r -  
chased from John L Williams t h e  land uieutioned in his 
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conlplaint a t  the  price of twelve hundred dollars, of which 
s u m  he  paid $323 ill confederate currency and executed his 
note undf>r  seal for $572 the residue ail(] r ec~ ived  title. 
J o h n  L. \'<illiams died soon after intestate and the defend- 
a n t  I l enry  C. Williams hecame his administrator. 

On  the 6th day of October, 1866, the  plaintiff conveyed 
the land to Henry  C, in  trust  t:) secure the said note, describ- 
i n g  it, and with a power of' sale in  the  trustee. Sundry 
p a y n ~ e n t s  were thereafter made in  national currency nn(1 
e n d o r d  on the note as  follows : On .Talinary Ist ,  1567, 
$ W O ;  January ls t ,  1360, $50; and  on J m n a r y  ls t ,  1570, 
$150. 

It1 Dewrnher, lS'iG, after advertisement the land was sold 
by  tlle trnitee, according to the provisions of his deed a n d  
bid off' 3t $705 by the def~~ndar l t  Hardy  C. Williams, who, 
as receiver. for the  intestate's ir~fali t  children, then held the 
note, and transferred his bid to the  defenJant Joie:)li H. 
TVillianls, also a son of the intestate, who, after rleducting 
his o \ \ n  share, paid over the  remaining p r o c e ~ d s  of sale ill 
cash to the trustee a i d  took his deed conveyirg tlle title. 
T h e  mate:.iul facts brought in  controversy by the ple:-ldinp 
were subxi t ted i n  a series of issues to the  jury whoze find- 
ing iil wbstance i s :  

1 .  T h e  note executed by tile plair~tlff is solvable in con- 
federate currency. 

2. S e i t l ~ e r  Hardy C ,  w h o  bid off t l ~ e  land, nor Joseph 
H . ,  his aqsignee, was induced to buy the land by the conduct 
of the plaintiff, and both had uotice of the plaintiff's c l a ~ m s  
when i t  was sold. 

3. T h e  plaintiff after the  trustee's sale did rent the la,nd 
from Joseph H .  to whom it had been convej ed. 

Dnriug the  trial of tlie issue as to the  currency intended 
by the parties in  tlie execution of the plaintiff's note and  
to sustain a witness who had testified that  he  made the 
original contract of purchase with the  intestate for confed- 
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ertate money and  a l l o ~ e d  the plaintiff to assulne his place 
i n  the  contract, another vitriess was allowed, af'ter objection, 
to p rore  that  he ~troposecl to sell tlie land to ]!is father for 
31000 plyable in confederate inol:ey and the lntter dtclined 
to give l ~ i s  bond for that  min, bnt a t  t l iesawe time exprc5sed 
an opinion tllat the  property was then wort11 .$GOO in good 
1-lio;iey. This  is the fjrst exception. W e  t l ~ i n k  tile eridcnce 
was cornl)etetlt to conf i r r~~  the statutory p resun~pt io :~  :irisin S 
cpou the face of the note arid to repel tlie el  idence oKered 
~n rebuttal. 

Tlie court w a q  asked to give the fol lo~ring i ~ ~ i t r u c t i o i i s  to 
the  jury : 

1. " \\-hen a s,ile is publicly made and  a thi rd  person is 
prcseut who knows his title, fails to make i t  h l ~ o w n ,  he  s l ~ a l l  
11ot after\varcls be !,ermitted to set u p  11is title agaiilst tlie 
purcl~aser  a t  such sale for value and witllout ~iotice." 

2. " T h e  l~nrpose to deceive is presull~ed n l ~ e r i  one's con- 
duct is such as to inisleacl a reasonable Inan, on the princi- 
j ~ l e  tha t  between two innocent persons the  loss milst fall on 
him ~ 1 1 o  causes it." These may or may not he correct ab-  
strnct propositions of law. but the  court properly deciir~ed 
to give them to the jury for the  reasons set out in  the record, 
that  tlie is;ues before the  jury involve facts only to which 
the law would be applied if necessary on the f i~iding,  nnd 
which Tl;ere entirely out of tile controversy and iiiapplica- 
ble by the f i l idhg  that there was no s~ ic l l  con:luct on the 
part of the plaintiff as t l ~ e  instructions pre-supposed and 
t l ~ e  purchasel s were fully cognizatit of the  plaintiff's claims. 

T h e  court adjudges that  the en4orsed payments es t in-  
guislled the  indebtedi?ess due on t l ~ e  p la in t i f ' s  nnte when 
reduced according to the legislative scale to its equivalent 
i n  gold befL)ie the  sale took place, and  t h e  trusts being thus 
divhargrcl the  trustee had uo authority to sell and  hi3 deed 
was inopera t~ve  to pass the title, aud  tha t  tI!e l~laintiff 
recover possessio~l and  damages as rents fl71- the  t ime the 
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pos'ession was withheld. T h e  correctness of this ruling is 
presented by the defendant's appeal. 

Jlrhen partial payments, t l io i~gh made ill d~pre:.iated cur- 
r e n q ,  are  endorsed for their nominal a m o u i ~ t  oa  a bond 
executed when there was no such currency and  which is 
p a y ~ b l t .  i n  good money, their effect is to exti:lguisll the  debt 
pro t z z t o  becanse as was remarked by SETTLE, J., '' they have 
been accepted by the plaintiffs and amount  to a discl~argc 
to tile exsen t of the i r ,  nominal values." Rm~rz v. Foust, 64 
N. C., 6 7 2 ;  Hall v. Craig. 65 N. C , 51 ; TVimZiish v. i%lillcr, 72 
N. C ,  523. If the bond be drawn payable in specie 2nd the  
endorsed payment> are  in currency, they operate i n  reducing 
the indebtedness only to the  value of such credits reducccl 
to coin a t  their respective dates. This also rests upon the 
presumed intent  of the  parties. Tt'cilk~y v. H o z ~ ~ f o , ~ ,  65 K. 
C ,  501. 

First. If the  reverse of the  rule declnretl in  the  case first 
cited be correct and  the rule thus  rnade universal, that yhere  
no p r t i c u l a r  species of money is designated in the  body of' 
the  note to be paid, and the  same is t r ae  of t h e  endorzed 
credits. i t  is to be assumed that  tlle latter were intended to 
extinguish a n  equal amount  of the  d t h t  due  without refer- 
ence to the  kind and value of the  money thus  a ~ ~ p l i e d ,  or  of 
the  indebtedness to which i t  is applied. I n  this aspect oi 
the  matter the  payr l~e l~ t s  are  but  little i n  excess of the  ac- 
cruing interest due  a t  the  time of the  wle ,  and if the  resi- 
due of the  principal be then scaled, the proceeds of the sale 
of the  land will discharge t h e  debt a n d  leave a considerable 
s u m  to be paid over to the plaintiff. 

Second. If, however, the  confederate currency intender] 
i n  the  contract and Ihe national currency used in the  par- 
tial payments be alike reduced to their equivalent in  go!d 
a t  the  respective dates of each, and a n  estimate be 1nade 
upon the basis of one currency for all, the  result may be 
(we cannot say how i t  is, since we do not know the  specie 
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d u e  of national currency when the credlts were put  on t h e  
note'i tliilt there ws still a s~lbsisting indeLtedness i n  De- 
cember, 1876, when the trustee made his sale. 

Third.  If the debt is reduced to specie and  the paginents 
are adn~i t ted a t  their nominal  n m o ~ ~ n t ,  the conclusions of 
His  Honor are correct, tha t  no  indebtedness existed when 
the land was sold and the trustee ought not to have sold. 

O f  these three modes of adjustment, we think that  most 
equitable and in  consonnnce with the past adjudications of 
the  court wliich proposes to reduce to a spwie basis alike 
the debt itself and the successive payments thereof, as sug- 
gested in  the  second r i~e t l~od  of computation. .As the juilg- 
rneut must have been rendered upon t h e  basis of the  th i rd  
inetllocl of settlement, and this is in  our opinion erroneous, 
it niust bc reversed, and the cause remanded to be proceeded 
with according to this o p i n ~ o n  ; and if it ~ l ~ a l l  turn out tha t  
the  sale was warranted, so tha t  If the  specific relief asked 
(,annot be obtained i n  the  present form of the action, appli- 
cation may be made for such amendment  as will enable the 
court to grant  such relief as the  plaintiff may be entitled to. 

Error.  R e ~ e r s e d .  

1. TTl~ile it may b~ that eviilencc that  confedprate money nns  the 0111~- 
currency qenernlly in circiilntiou in a @!en locality a t  tile time of x 
ceyt'lin payment may uot be .offic;ent in ,t.elf to establish a payment 
in soch currency, yet, it is cle:lr!y admissible to colroborate other cvi- 
dence tending to the same rnd .  

2. T l ~ e r c  is no presumption that  a receipt for a certain nnmber of dollars 
given in this state by a clerk and m a ~ t e r  in equity. in the course of his 
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official duty, daring the war, was meant to nclinowledqe the pnymenb- 
of that sum 111 gold or silver. If there is any  presolllptioo at all, it i* 
the reverse of this. 

;L7tky I-. Y ~ l ~ i l y ,  6S N. C. 387 ; Emerson v. Xal le t f .  Phil. Eq., 23 1; Af- 
kinsv. ,Vooney, Phil. Law, 31, cited mid appro1 ed.) 

CIVIL ACTIOX tried a t  Fall Term,  1880, of Bladen Saperior 
Court, before dcery, J. 

T h e  action was brought by t l ~ e  glnintiff to recoyer of t h e  
defen2ant administrator cum tcd. amen.. of George Mr. Meb- 
vin m d  his surety, Duncan Cromartie, upon his adminis- 
tration bond, the a n ~ o n n t  of a decree which the plaintiff a s  
admiuistrato:* of Angus McLelland had recovered against 
the  defeudant administrator in the  court ofequity of Bladen 
couuiy. T h e  defendant relied upon t h e  plea of payment, 
and  only one issue involving t,llat question was submitted 
to  the  jury. 

T h e  defendant introduced Dr. Lewis as a vitness who tcs- 
tifiec? that  the signature of D. Lewis, clerk and m a ~ t e r  of 
said co~xrt of equity, to a receipt put  in evidence and  dated 
the 2tl of February, 1864, was tlie hatidwritiug of said D, 
Lewis, who wa3 thc father of tlie witness. This  receipt was  
for one hundred and  sixty-three dollars and  five cents i n  
full of the  jcdgment  or decree. T h e  witness testified on 
cross-examination tlmt he had no  recollection of t h e  partic. 
ular transaction and  did not distinctly recollect when pay- 
me!lt was made to 11is father, bu t  h e  fclt satisfied the  pay- 
ment  was not  made i n  gold or silver because the  entry  of' 
t he  ps j lnen t  on the book or docket was in  Lie, wituess', 
hnndnrit irlg,  and Ile general l j  knew when his fatlier rc. 
ceived nloney and took charge of it for him ; and  that  his 
fcitlitr did not to his kno~vledge receive a n y  p a y m c i l t ~  as 
clerk and master in  gold or silver, and  for the  reason. given 
h e  was satisfied that the payment mas not made in gold or 
silver, a ~ l d  tha t  corifederate money was t l ~ e  curreucy gene- 
rally used i n  t h e  year 1364, 



SO I N  THE SUPREME COURT. 

R. A. Lytle was then introdriced ns a witness for plaintiff, 
and  it was proposed to prove by liim tllut confederare cur- 
re r~cy  was t l ~ c  currency g e n e r a l b  c m i r l a t i l ~ g  a t  the tirne of 
the  p a y n ~ e n t  in 186.1, and  tha t  the same was the only cur- 
rency in  circulation at  the date of the receipt of February 
2d,  186-1. T h e  defendant's counsel oliected and  theobjection 
was suhtnined, and  plaintiff excepted. 

T h e  plaintiff admitted that  the pnyixent to H. 13. Robin- 
son (clerk and master in 1861) of seventy-five do1l:~rs and 
sixty-six cents, the  costs i n  the suit i n  t'qaity when the said de- 
c7rec was rendered, r a s  a \ d i d  payment, ant1 tha t  the re- 
ceipt dated February 2d, 1564, was sig~icrl by D. Lewis, clerk 
and master. 

Under  the  ruling of the  court (v~liicli is set out in  the  
opinion here) the jury found the  i s n e  snhmitted to them i n  
favor of the d e f ~ n d a n  t, judgment, appeal by plain tiff. 

Jfi. A. H, Lyon, for plaintiff. 
AYT. D. J. Dcmne, for clefendan t. 

XSHE, J. His  Honor  i n  the  court below 11eld that tile 
receipt having been admitted to have been executed by the 
clerk and master, tlie presumptio!i of law would be tha t  tlic 
payment mas made it1 good money, and while t h e  plainlift-' 
had tlie r ight  to offer cornpetcnt evidence to shorn that i n  
fact the  said payment was made in confederate money, proof 
tha t  confederate currency was tlle currency ge1:erally circu- 
la t ing at the  time, would not tend to show that  tlie partic- 
u la r  payment i n  question was made i n  confederate nloney. 
But  assuming tha t  there was such a p ~ e ~ u m p t i o n  of law,  i t  
mas a presumption that  might  l x  rebutted by proof, and to 
tha t  end all  competent e ~ i d e n c e  of facts and  circumstances 
tending to that  result should have been allowed to go to the 
ju ry  to be considered by them in determining whether the  
presumption had been winittc tl. 
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W e  hold tha t  the  excluded evidence tbat confederate 
tuoncy was the  currency generally in  circulation a t  the t ime 
of payment,  and that i t  was the only currency in circulatiou 
a t  that time, was competent and should have been submitted 
to the jury to be considered by t l ~ e m  in col~ncction ~ v i t l ~  t h e  
testimony of Dr.  Lewis, which was received without oi-)jcc- 
tion, and which \vould have been very much strengthenecl 
by the adrnissiou of the  rejected proof. We concede tha t  
the  fact of confederate ~ n o n e y  b e i ~ g  genoraIly in circulatioil 
would have bcen, by itself, a very $light circumstance tend- 
i n g  to prove the  character of the  currency i n  which the  
decree  as paid, hut assuredly, the fact that  confederate 
lnor~ey was the  only currency in circulation ~ o u l d  tend to 
establ~sll tha t  fact, and j e t  i t  was excluded by the ju~lge, 
hut  upon n11::t principal we do not u~ ,ders taad .  

I u  the case of Thorington v. Sinitlr, 8 Otto, 1 ,  ( C T .  S. Rep.) 
which was a11 action b rougl~ t  on a promissory note giver] 
a t  Montgomery, Alabama, for tea  thousaad dollars, dated 
h'ovember 2Stl1, 1864, the question arose as to what was the  
the  meaning of the word dollar in tha t  contract-whether 
confederate treasury notes, or gold and silver, o r  United 
States treasury notes-and evidence was ad rnitted to show 
tlmt 110 gold or silver coin, nor notes of the United States 
were in  use i n  that  state, and tha t  the  ouly currency in  
ordinary use i n  which current daily business could be rit all 
carried on, were treasury notes of the  Confederate States;  
and  the Chief Justice who delivered the opinion of  the  
court, said: " W e  are c l e a ~ l y  of opinion that  such evidence 
must be received in respect to such contracts in  order that 
justice may  be done between the parties." B a d  in  this state, 
in  several cases, where i t  was a question R hether payments 
i n  confederate money were good, i t  has beet] held to be com- 
petent to prove that confederate curr'ency, about the  t ime 
and i n  communities wbere such payments were made, was 
received by prudent  men in discharge of debts d u e  thein. 

6 
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Ttley v. Young, 68 3'. C , 387; Emersoa v. itPallett, Phil .  Eq., 
234; ACkins v. Mooney, Phil .  Law, 31. If the evidence 
admitted in these citctl cases was competent, we cnfinot see 
why upon the same principle that  offered and  rejected in 
our  case was not also cornpeten t. Holding, then, that t h e  
evidence was competent, it must follow tliat the  propositior? 
h i d  down by Elis Honor  as to the  presumption of law can- 
n d  be siiduined. If there is  a n y  presumption at  all, it 
must  be the reverse of that stated by him,  for aside from 
the  evidence adduced i n  any case on this subject, the  court 
cannot shnt  their eyes to the  condition of the courltry and  
the state of its finances dur ing  Lhe latter days of the war. 
i t  was a notorious fact i h a t  the  only currency used i n  the  
common transaction3 of busiuess was confederate treasury 
notes, and  whenever a n y  other currency was used, i t  was a 
notedexception entirely too rare, too illfrequent, upon which 
to found any  such presumption as that  assumed by I I i s  
Honor.  

We hold, kheref'ore, tha t  tliere was error i a  the  ruling of 
the  court below i n  rejecting the offered proof, and tha t  a 
~1cnil.e de novo should be awarded. Let this be certified, &c. 

Error.  P'eni~e de novo. 

R. B. & J. B. BRICKELL, Exr's, V.'CATHARINE BELL and others, 

Confederate Currency-Scale-Juriudicth-Dial. 

1. A bond executed in February, 186.5, " for two hundred and forty-five 
dollars in current fr~nds," nothing appearing to the contrary, is pre- 
sumed to be payable in confederate money, and is subject to the legiti 
lation scale of depreciation. 

2. The superior court lias jurisdiction of an action upoi? s~ich bond, the 
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sum de~nancled (mrantng thc principal) being in excess of two h~mndred 
dollars. But it was error i ~ !  the court, on overruling a, i len~urrer t@ the 
juristliction, to proceed to jutlpir?rnt witl~ont tlw intervention of n jury. 

Palmer v. Lcce, 7; X. C , I63 ; I5illillia7 cl v. Noore, 65 N. C., 540 ; H o w a ~ d  
v. Bcntty, 64 N. C., 359 ; Duvis u. Glenn, 52 S. C., 530 ; XcIiesson v. 
Jones, 613 N. C . ,  238 ; Chnprnc~n v. Wacaser ,  64 N.  C , 532 ; &dgecock 
v. Dazis ,  61, K. C., 850; Dal ton  v. Webster, 82 N .  C., 270 : Derr v. 
Btubbs, 83 S.  C , -539, cited and approved.) 

CIVIL ACTIOX heard on eonlplaint 2nd demurrer at No- 
vember Special Term, 1880, of HALIFAX Superior Court, 
before Giwes, J 

This action was brought i n  the superior court to recover 
the amount dae  upon the following bond : On demand the 
first of January, 1876, we, or either of us promise to pay to 
John Whitfield or order two hundred and forty-five dollars 
i n  current funds. Dated February 1 Sth, 1865. Before the 
~ u i t  was co!xmenced, tlrc bond was assigned to plaintiffs' 
testator for value. The defendants demurred to the corn- 
plaint upon the ground that i t  appeared on its face the 
court liud no jurisdiction of the subject of the action, in  
that the amount claimed waz under two hundred clollars, 
and upon the hearing it mas adjudged that the demurrer 
be overruled and the plairrtifls recover of defendants the 
sum of four hundred and sixty-three dollars and thirty.one 
eents, from which judgment the defer~dants appealed. 

Mr.  Thomas N. I?&, for plaintiffs. 
Messrs. Kitchin & Bum, for defendants. 

ASHE, 6. The questions presented for our consideration 
by the appeal are : 

1. Was the bond sued on subject to the scale? 
2. If i t  was, did the superior court have jurisdiction ? 
By the ordinance of the convention of 1865, all executory 

contracts solvable in money, whether under seal or not, 
made after the depreciation of said currency, before the first 



day of May, 1865, and yet unfulfilled (except official bol:ds 
an14 pt.wona2 bonds payable to the state) shall be deemed to 
h a r e  been wade  with the  understanding t h a t  they mere 
zolvable in  money of the  value of :aid currency, subject 
 everth he less to evidence of n difyerent i n k l i t  of the parties 
to tlie coiltrsct; and by t l ~ e  act of lSGG, ch. 4-4, 51, i t  IS  pro- 
7;idecl tha t  the  scale shall be construed to apply to debts 
herein mentioned, a t  the date of contracting the same, and 
not a t  the  t ime tlie debts become due. A t  the  t ime this 
bond was executccl, confederate ~ r ~ o r l e y  mas t h e  only cur- 
rency of the  country, and wliere i t  does not otherriise nppenr 
np011 the face of the riote or bond, or there was no zgree- 
ment  of the parties to the contrary, it was presumed to bc 
payable in c:or:federate money. Pol),ici. r. Lore, 75 I\T. C., 
163 ; IiiJliwd v. ~lIcjorc, G S  3. C , 5 10. Yl lp  bond sued 011 

 heref fore hxving been given clcring t l ~ e  \car, and liolhiug 
appearing to rhe  contrary, i t  is preiumeil to be payable i~;. 
confederate money, and suhjeet to the scale. 

But  i t  Is c o u t e ~ d e d  that the  term.. "currenl  fnnds,"rebuta 
the  presumption, and is evidence of the  illtention uf the 
contracting parties lhsf the  ijond should be paid in some 
other than  confederate currencv, to-~vit ,  irr such funds as 
inigllt be in  circulation at  the  time wlieu the bond should 
fall due ; but  it has been expressly decided to the  contrary. 
I n  the  case of Flozucrd v. Benttg, 64 N. C , 559, wllicll mas a n  
action upon a bond, p a p b l e  a t  twelve months, " i n  cn;rent 
none?,"  and dated Ap~i!  Gth, 1863, jt was held subject to 
the  scale ; and il: the  case of nc.zlis v. Qlciin, 72 N. C., 519, 
wilich Wa1j all action on a single bill ddteci Au-gust 15th, 
1S61, aud payable six months after date, in  current funds, 
i t  was decided that this note was solvable i n  confederate 
money, and  subject to the scale. To the same effect is the  
case of Scxtmt v. TVendeZl, 23 Gratt., 504. 

There are some cases, tha t  a t  first seem to conflict with 
these, as Mck-esson v. Jones, 66 N. C., 255 ; C%aprnat~ v. Wacct- 



se?., 64 h'. C., 533, and some others. But upon lookiug iuto 
t l~em,  i t  is f o u ~ d  that the horitls or notes sued on, contain 
some such stipulations as to be paid i n  current funds or 
money, Z L ~ C I L  t h i  uote f d ~  dae-ten days after peace, or  some 
such like terms, n 11ich indicated the illtention of the parties 
that, the note or  bond was to  be paid i n  some other funds 
t l ~ a n  confederate 1ucir:ey. 

And it is il~sistccl, if the bond sued on is subject to the 
scale, then the superior conrt 11ad no jurisdiciion, for the  
sum sued for is less than two hundred ~~o l ln r s .  This ground 
of demurrcr cannot, be sustained. By thc  constitution of 
1868, it, is declared that the several justices of the peace ~11a11 
have exclusive original jurisdiction, u r~der  such regulations 
as the ger~eral asuernhly shall prescribe, when the ~ 2 1 , m  

denzat~detl shall not exceed two hnntlred dullnrs, apd the leg- 
islature has provided by section fifteen, chapter sixty-three, 
of Cattle's Revisal, nrnended by the acts of 1877, ch. 63, 
t h a t  where it  appears in  any  action, brought before a j~rstice 
of the peace, that the  su?n clemn:ldecl csceeds two hundred 
dollars, thc justice of the peace shall dismiss the action, and 
re;,der judgment against the plaintiff, unless the plaintiff 
ahall remit the excess of principal al)ove two hundred dol- 
lars, with the inter& on said excess, and slmll, a t  the time 
gf f!ing i l k  coinplaint, direct tile justice to make this enlry: 
"' The plain tiif in this action f a r g i ~ ~ e s  and remit? to the 
defendant so mcch of the principal of this claim as is in  
excess of two hundred dollars, together n'iih the interest, on 
said cxee3s." The  words " surn demmded," ha re  k e i i  con- 
strued to mean the yr iuci~xd of the note. EIecIg~cocl; .:. Duvis, 
64 S. C ,  GO; Dtrltou Y .  IVebdct; S2 X. C., 279; Dm- v. 
iStubbs, 63 N. C , 539. 

There is no error in overruling the demurrer, but  there 
is error in proceeding to judgment without the intervention 
a f  a jury. 

Le t  this be certidied to thesuperior cour,t of Halifax county, 
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that fu;.ther proceedings may be hzd in conformity to this 
opinion and the law of t h e  state. 

Error. VewZre de now. 

J. F. HOEMAN m d  wife V. CHARLES PRICE awl olhers. 

Whcrc a testrtur bequcatbeil one share of proceeds of property t o  h mar- 
ried daughter absolutely, and one share to his dn~~gl l ter i .  A, IP and C, 
miuors, and one share enell to two other mnrricd daughters t lu~ioq their 
~ la tu ra l  life ; Held, that the infitnt l ~ g a t e e s  we each elititled to all 
e q m l  slrxe ~witli the others. 

E a  siter v. IVoocl, 63 N. @., 3G0 ; lllclcnn v. Jfacon, 15 N. C , 376, cited 
and approved.) 

CONTROVERSY for the  col~struction of a  ill submitted 
upon a case agreed and heard at Fall Term, 1880, of DAVIE 
Superior Court, before McKoy, ul; 

The  defendant appealed from tile ruling a n d  judgment 
cf the c o d  below. 

Mr. .I T.1 Clenaenb, for plaintiffs. 
Bessrs. J. A. TT;iilliam~n and W. H. Bniley, for defendants. 

SMITH, @. J. Moses Wagnef m Ju ly  Sth, 1866, made his 
will in which after a derise of the land whereon he resided 
to his wife for life and sb bequest of certain personal estate, 
a re  can tair~ed these clauses : 

I t e m 4  "I will and bequeath that my daughtex3, Amanda, 
Anna  and Clara, shall receive a g o d  English education a t  
the eost aud  charge of my estate before the  division takes. 
place, which is provided far hereinafter:' 
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Itetn 5 "I  mill all my real estate, not devised to my wife, 
t o  be sold by my administrator as soon as is practicable after 
m y  decease, and  also all the  land willed my wife i n  like man-  
ner  to be sold after her death by tny administrator, and the 
proceeds of sale shall be eyua!ly divided as follows, to-wit:  
o n e  share to Melinda, wife of McDooald VanEaton, one 
s l ~ a r e  to Amauda Wagner,  Anna Wagner and Clara Wag- 
ner,  and one s l ~ a r e  to the  sole anil separate use of Margaret, 
the  wife of John  H. Allen, free of at)y control of her said 
husband, the  said Margarel to have and enjoy the  interest 
accruing from the game d u r ~ n g  her natural life, and after 
he r  death to be divided among her  children, or their ishue 
if any  be dead. And in  like manner  I will and devise one 
share  thereof to the sole and separate use of n ~ j  daughter 
Mary A n n ,  wife of Marion YanEaton,  free of m y  coutro! 
of her  said husband, to receive and el?joy the interest accru- 
ing froin the  same dur ing  her  ~ i a t u r a l  life, and after deatll, 
the same be divided among her  children or their issue, if 
:iny he dead." 

I tem G " After the payment of m y  debts, and the lega- 
cies, costs and charges of executing my  will, I will that the 
proceeds of all notes or o ~ l ~ e r  evidences of debt due  me, also 
a11 moneys on hand and the proceeds of sale of all personal 
property sold, and not herein specifically b q n e a t h e d ,  and 
al l  the  residue of m y  estate, real, personal a n d  mixed, I will 
ant1 bequeath that  the  said fund sllall be divided in the 
same manner  among n ~ y  childrcal, a s  tlle moneys arising 
from the real estate, and devised i n  the 5th item of this will, 
a n d  subject to the  same conditions in  a!i things a n d  espe- 
cially tha t  the  shares milled to n3.y daughters, bfargarefand 
Mary Ann,  shall  entitle them to wceive the  interest on the 
same dur ing  their respective lives, to their sole and  separate 
use, free of tlie control of their said husbands ; and after the 
death of each of them the shares to descend to their chil-  
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dren in  t h e  same m:lnner as is set forth a s  to t h e  real estate 
i n  the  15th item." 

I n  t h e  7 th  i tem the  testator directs the  sale of certain 
mill property a n d  a similar  disposition of the  proceeds of 
hi5 other estate. A t  the  date of execulion of t h e  will t he  
s ix  daughters  meutioned it1 i t  were l iving.  a n d  those who  
were married had  remored ,  a n d  were residing beyond tlle 
litnits of t h e  stute. Two of thern, J1arga;et a n d  Mary A n n ,  
died d u r i n g  t l ~ e  life t ime of the i r  father, l e n ~  i ~ g  issue, a n d  
he died i n  J u l y ,  1875. T h e  three  yonllger danghters,  
Amanda, A n n a  and  Clara, were rnlnors a n d  l iv ing with 
their  parents when  tile will was made. 

'!'lie controversy is as to t h e  proper eonslruction of the  
clauses nhic i i  distr ibute the  funds produced b r  tlie sales 
among  t h e  l e g a t e ~ s ,  and  especinlly whether t h e  ur;~rnl;~rried 
daughters take  all equal sha re  each with thcir  older sister 
anti t he  successors to  the  shares of those deceased, o r  together 
take  a single a n d  cqual share  to be divided anlong t l~~e in .  
I i i s  H o n o r  was of opinion tha t  Amanda ,  A n n a  a n d  Clara 
were enti t led to oue s ix th  each of t h e  distributdble estete 
a n d  a11 eqnal sha re  n-ith t l ~ e  other.;; a n d  in th i s  intcrprcta- 
tion we co i~cur .  

Ii'llls a re  so diversified i n  fortn and  cxpres ion ,  \ \ r i t ten  
oftell i n  haste a : ~ d  by persons not  skilled In t h e  accurate use 
of language to  convejr the  mrnn ing  of ailother, t ha t  l l ~ e  
court  mri seldunl derive inuch nid fr0ln the  e ~ ~ i t u i i l a t i o n  of 
adjudicated cases, arid l~ci ice  t!le necessity of general rules 
a:, ,guides -11 t he  rlificult t a ~ k  of ar r iv ing a t  a n d  girinig 
*)roper legal effect tc, t he  ins t rument .  A Ieatllng p r inc i i~ le  
i l l  tile interplztat ion of ni!ls is to ascertain :lnd recognize 
il,c general  pervadinq purpose of the  teatator ant1 to s u l ~ o r -  
tlillate thereto a n y  i n ~ > o ~ ~ s i s f  e n t  spcaial provisions found i n  

'Tliis principle n:is pressed into service a n d  carried to 
i ts  extrelne l imlts in  t h e  recent cases of Lassitcr v. W o o d ,  ?3 
N. C , 360, and N c ~ c o n  v. X n c o n ,  75 N. C., 376. I n  t h e  former, 
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READE, J., employs th is  1:1nguage, wh ic !~  i n  tile c,t:icr i s  
cited a n d  approved : " i t  is apparent  tha t  tlie lentli!ig 1I:ur- 
pose of tiic testator was to make  all his cl~il(irci:i ccln&l. T h e  
purpose of the  testaior, as gatherecl froin h is  will, is ~L!::.:E:s 
to be carried out  by t h e  court ,  and  minor  cons idc ra i io i~~ ,  
wheii they come i n  tlie wny, must  yield. ICsj)eeia!ly i s  tilis 
so when the  purpose i s  in C O ~ I S O I ~ C I ~ C B  t u i t h  j!csticc r l , ~ i l  l l c ! t : ~ ~ : i l  

affec2ion." 
A fair arid equal  distr ibution of his estate atnorig h i s  

children,  with restrictions upon the  shares of two of his  
marr ied  daughters ,  is the  manifest p r e d o l ~ i n a i l l  iiiiclii tlis- 
covered in the  will of t h e  t,estator. To effect t l ~ i s  olijecL t!le 
t h ree  j o u n g e r  rernniniug under  h is  roof, a re  to ha:-c " n  ;;..~od 
E1:glish e d u c ~ i i o i i  a t  tlic cost of the  eshte," a?, we iiiust 
infer, had alreacl;. been f~irnisl ied to the  t l ~ r c e  oldcr \;,l1o 
h a d  left. 

T h e  fuuds, when discharged of this  i m p o w l  ol)ligniioi~, 
a r e  then to be ': epunlly dieidcd," :IS follo~v.;, to-n,it> : One  
share  to bIe1ind:t wife of 3lcDoii;ild Ta:iE:lt?n, one  sllare 
to A~uai i t la  \jTagner, A n n a  n ' agncr  a n d  Clara TVitg~it'r, ;lncl 
o i ~ e  s11nr.e to t h e  sole a n d  separate use " of the  oilier tl:iugli- 
ters re$pec.tively with cont, ir~gent l imi ta t io~is  over. Tlic 
proper construi.tion of the  terms of tlie bequest to tlic ininor 
children,  i l~sertet i  hetviecn tlie .~bsolute  gift tc  (ilic and  t h e  
restricted gift to t l ~ e  t ~ o  other  married t i a ~ y l i i v ~ ,  i s ,  tllat 
they are  to take  distr ibutively as t h e  otliers tnkz :inil ill t he  
same  sense us i f  t h e  word " each " had beell ndilrd after 

'lr names. tlic'  
7 7 L hese r1:inghters a re  groupecl iogct!ielx, iiot to rii:l!ic n joint  

h e q u p s t  to all, bu t  because tliere was nothing pccl.lii:i~ ill 
t he i r  social or  personal ~.elatiotis to separate the r~ i  a s  o i t jec t~  
of tlie bounty  to be provitletl by t'lle con imo:~  parelit. T h i s  
is not  a strained interpretation of t h e  words i l l  t l l ~ i r  con- 
nect io i~s  and  is lnost obvious!y necessary Lo carry ou l  t h o  
geuera l  i n t en t  of the  testator. Why,  i t  may  be asked, 
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51ionld the  father give those unproteqted daughters equal 
opportunities for mutual improvement with their older sis- 
ters, and then to cut down cach i n  the  general division of 
tile est:ik to oue-tiiircl on11 of t h ~  sllares which the others 
are  to receive? This  is not in  harmony with that sense of 
~ n o r n l  duty and parental afiectioi~ for all his cllildren alike, 
-o strongly impressed upon the ins t rument  itseif and indi- 
c:ttiilg an  illtent to make his bounty equal to cacll. 

Yv'e therefore ]]old that  tile legatees, Amanda,  Anna a n d  
Clara, are entitled to a n  equal share each wit11 the others, 
and tha t  t h e  one share prefixed to their names was intended 
t o  be ant1 ia, a bequest of one share to each of them. 

There is no error aucl we affirm tlle ruling of tlie court 
below. 

Xo error. Affirmed. 

SARAH J. TVII,I,IAhIS v. MARY P A R K E R  :mcl others. 

A teqtator devised all his lnntl to his wife atit1 grand-ila~igliter, and his 
persotla1 pl.operty during thc life of his wifc; and a t  her death, "if  
tltere should be any property or motley left," he beqtit.athec1 cel tain 
p e c n ~ ~ i n r p  legacies; H ~ l d  thnt the will conreqcd to the grnnd-daughter 
a n  estate in fee of htilf the 1,11111. The testator makes his bequests 
depend upon the contingcticy that there bepei.:onal property left. 

CIVIL ~ C T I O N  to recover land,  tried a t  Fal l  Term, 18S0, of 
LINCOLN Superior C ~ u r t ,  before Seynwur, J. 

A jury trial was waived and the  case was submitted t o  
His Honor  to be tried upon the  law a n d  the  facts. T h e  
following are tlle facts of the  case : 

T h e  land mentioned i n  tlie pleading belonged to J o h n  
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X7illiams and  is the land referred to in his will, which eon- 
ta ius  the follou-ing clauses ml~ich are material to t h e  case : 
" I give and  bequeath to n ~ y  wife, Polly Williams, and niy 
grand-daughter ,  Sarah Jane  \T'illiams, all my land rrhereon 
I nuw live, and  all m y  personal property of every order, 
dur ing  m y  wife, Polly's, l ifetin~e, aud  a t  tny wife, Polly's, 
decease, if there shou!d be ally property or money left, I 
then give and  bequeath to lily two grand-sol~s ,  J O ~ L I  Frtmk- 
lin V7ise, Tt7illiam Fra :~k l in  Wise, five dollars to each one 
of t!lem." 

" I g i w  and bequeath nuto my four grand-children, Sarah 
Jaile V'illiams, Thornas George Washington Williams, and  
J o h n  Ti l l~na i l  Willialn., and Lawson Perry William., five 
dollars to eacll one cf them. And si~oulti  there  be any par t  
of m y  estate left, then i t  shall be equally divided anlong all 
rny heirs." T h a t  Sarah J. Williams the plaintiff is the  
grand-daughter  of the  testator, and the person mentioned 
i n  item first of the  will. Tha t  Polly Wi l l i ao~s ,  mentioned 
in item first of said wl!l, died before the  iiistitution of the  
actiun, and  that  J lark \Yllliams and  Mary Xi l l i ams  
now the  wife of the  defendant George Wise, are  tile ouly 
children, heirs at law of the testator, a t  the  tune of his  
death. T h a t  defendnnt, Parker, has a regular chain of title 
from said Mark Williams, kind that  the  defendant., with 
Geo. Wise and his wife Mary Ann,  a r c  in  possession of the 
lancl. 

1 3 s  Honor gave judgment in favor of the  plaintiff' for 
one-half of the land, and  that  a writ of possession issue to  
the  sl~eriff of Lincoln c o u ~ ~ t y  to put her into possesiioa of 
the  same. T h e  judgment of l l i s  Honor was based upon the  
following opinion expre-sed by h im aud found in the 
record : " T l ~ e  ouly question i n  this case, is, ~+vlietller the  
will of John K i l l i a u ~ s  cvnveged to plaint~ff' an  &ate i l h  

fee in  the  locus in q i ~ o  I hold that i t  does. I t  is inartifi- 
ciallg dsawu, but may be read as follows: I give to my wife 
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and grai~d-daugi i ter  S n ~ a h  Jane,  211 illy land where I l i re ,  
and all my p e r s o ~ ~ n l  property, d ~ r i n g  m y  vife's life, a11d a t  
my wife's decease, if there sl~al! be a n y  pcrsonal prcperty,  
o r  rnone?, left, then I give, &c. This view ii; streilgthened 
1,;. tile fact that  tLe testator makes  Ilia bequest. deperid u p l  
the conti:~geney t h a t  t11cl.e be property 1:ft--or' course 116 
muat be referring oniy t:) pers011al prop~rty-and a!io bv 
the  fact that  the. legacies arc of money." F ' l o a  thiQ ruling 
the defendsnts apptnlcd.  

Ncssla. &!o~?e k Hoke, for plaintiffs. 
Ko counsel for defendanLs. 

Asrrs, J. We t h i n k  the  consiruciion pu t  by His  Mono~. 
on the  will of J o h n  Williams, the testator, is correct: :.i11J 

me adopt the  opioion of H i s  ISouor as tha t  of this court, 
a n d  holding that  there is no error, the judgmeut  of t11e 
court below must be affirmed. 

No error. A 5 r n i c  d. 

A testator provided in his mill that tllc resicloe of his estate, if ally, 
shonld be distribnted anlong his legatees (before nmi1ec1)pt~o TC&I.  :ind 
if the estate shoolcl be insuHieient to pay all the legncies in fnll, the11 

all the 1egaci.s are to be abnted pi'o w t n ,  mil tli? esccutor had in his 
hands x considerable sum after paying t l~bts ,  S c  ; H e l d  t l~n t  the fund 
belongs to tlic legatees rind mnst be tlistribt~ted among them accord- 
ing to the value of their bequests. The devisees as F L I ~ , ~  are entitled 
to 110 part thereof. 

{!fayloe v. Bond, Bosb. Eq., 5, cited and approved.) 
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PROCEEDIXO for the construction of a will submitted with- 
out controversy, under  section 315 of the Code, and  heard 
a t  S p r h g  Term,  1880, of G R A Y E ~  Superior Court, bcfore 
Gurlger, J. 

Tile defendarlt, Thomas S. Howard, appenlcd from the  
rul ing of the court below. 

Saism, C. J .  Amos IVade died in December, 1879, leav- 
i n g  a will in  which, after devising certair, lots iu KewLern, 
a n d  inaliing severit! pecuniary u11d other bequests, some 
with, and others witltaut, contingent limitations over, Ile 
disposes of the  residue of his estate i n  tho eleventh clause, 
a s  follows : 

Tile resi~lue of my estate, if any,  I give to the foregoing 
legatees, to be distributed among them p ~ o  mta, and if IIIY 

estate should be iilsutficient to pay all of t h e  said legacies 
in  full, then all the said legacies are to be abated, pro m f a .  

T h e  plaintifl, his executor, after p a y u e n t  of the  debts, 
ex1)enses of administration, and  the several legacies, has i n  
his 11:rnds a considerable sum of money, held under this 
clause, about which the tlefelidants set u p  conflicting claims, 
and the controversy as to the proper construction thereof is 
su'uinitted wi t l~ou t  action upon an agreed statement of facts 
for the  judgn~el l t  of the  court. 

T h e  contentions among the defentlants are  thus  summa-  
rily stated : 

1. T h e  defendants, Mary Chadwick, S a n c y  \lTillis a n d  
Elizabeth TIT.  Pearce, insist tha t  the  fund shall be divided 
per eaL)ita among tlle legatees, and the same sum paid to 
eaell. 

2. T h e  defendant;, Jane  I<. hfeadom, R. P. Williams and 
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Sarah A. Williams, that the distribution shall bc according 
to the value of the several legacies. 

3. The defendant, Thomas C. Howard, that the lands de. 
vised to him shall be added to his legacy, and their sggre- 
gate value measure his share in  the apportionment of the 
u 

fund. 
4. The  defendant, Thoinas S. Howard, claims a share pro- 

portional to the value of the Iarid devised to him in the 
original will, notwithstanding the revocation of the devise 
and different disposition of the property made in the first 
codicil thereto. 

The  interpretation of the clause of the will recited, and 
the determination of the conflicting claims for the exonera. 
tion of the executor are the objects of this proceeding. 

I n  the construction of a testamentary instrument, some 
general rules have been adopted to aid in nrriving at  the 
geueral and controlling intent of the testator, which, when 
ascertained, must prevail in giving effect to his words, and 
the court can do little more than apply them to the infinite 
diversity of terms in which tha't intent unaided by counsel, 
finds expresssion. One of these rules, in careful and guarded 
language, is thus laid down, the first of a series of proposi- 
tions, by SIR JAMES WIGRAM : 

A testator is always presumed to use the words in which 
he expresses himself, according to their strict and primary 
acceptation, u~lless, from the context of the will, it appears 
he  has used them in a different sense; in which case, the 
sense in ilhich he thus appears to have used them, will be 
the sense in which they are to be construed. Wig. Wills, 58, 

1. Under the guidance of this rule the devisees of the 
land, as such, are entitled to no part of the fund for the 
sufficient reason that they are not legntee8, and there is 
nothing in  the context, or in the entire ins t r~~met l t  to ex- 
tend the operation of the word beyond its usual and proper 
m e m  ing, 
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2. T h e  fund belongs to the  legatees, and must be dis- 
tributed among thern according to the value of their he- 
quests, including the furniture with the  sums of n ~ o n e y  
given. Two aspects of the  case were present i n  the testator9- 
u i n d .  His  estate might prove insufficient to make good 
the legacies, and then they were to abate ratably ; or there 
migh t  be a surplus, and  tben each legacy mas to be inc~eased 
i n  t h e  ratio they bore tc ench other. There  is no ground 
whatever to p u t  upon the same w o r d , p ~ o  m t o ,  used i n  the 
alternative parts of the  same clause, a clifferent import. A3 
i n  one event t h e  legacies abate pro ratn, so in the  other, they 
are  increased pro mta; and the entire estate is di-posed of 
upon the  basis on which the  beneficiaries of tlle testator's 
bounty would take, if there had been no  surplus a t  all. 

4. T h e  question a; to what estate in  the land devised to 
Thomas C. Howard vests in  h im on his arr iving at full age, 
is riot a proper subject for the  consideration of the  court in  
this proceeding, nor within its province to determine in  ad- 
vance. Wi th  i t  the executor has nothing to do, and if lie had,  
in  the  language of PEARSON, J., thc  court " will not give 
advice to a n  executor i n  respect to his fnture conduct or 
f ~ ~ t u r e  rights. Tayloe v. Bond, Bush. Ey., 5. 

T h e  judgment  rendered i n  the  court below must be modi- 
fied in conformity with this opinion, a n d  in other respects 
is  confirmed, and  s judgment will be entered here accord- 
ingly. 

Error,  Modified and judgment here. 
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.JOHN ITATISAWAY aud wife v. XAIIGATET HARRIS and others. 

C 'mis lmci io~~ of Kill-Eitluryement of Lye Estate. 

tl.s;ator dcrizes land to h:s ~011, Henry, during his life, and if he should 
(lie l e a ~ i n g  a. lawful child, then to  11irn and his heirs; b r ~ t  if he shooltl 
iiie witiioct a 1 :~wfu l  cl~iltl, then to his widow, &c. The devisee after 
Ill, f:~tl~er's death had iss:~e, a il.~ughter, conveyed the devise3 laud, 
alicl died : Held. that upon the happelling of the contingency, tlie life 
estate of the devi+x wrs enlarged into 8 fee, the title to whlcb passed 
by the deed to his grillltec. 

C r ~ r r ,  A c r ~ o s  to recorer  l and  tried a t  Spr ing  Term,  ISSO, 
of PITI Supellor Court, befole A v q ,  J. 

Richard  Harr is ,  who f o r ~ u e l l y  owned the  l and ,  the  title 
to wliicl~ is i n  controversj7 io  this action,  died on t h e  6 th  
Jay of .3piil, 1836, I e n r i ~ l g  n will wherein 11e devises t h e  
same in thece n.ords : " It is m y  will t ha t  m y  son H c n r y  
llave lalid, (deicribing i t s  boundaries) a n d  t l iat  h e  have  t h e  
use of i t  dur ing his life; a n d  if h e  slionld die with a l ~ w f 1 ~ 1  
clllltl, tlierl to h i m  a n d  his  heirs forever. B L I ~  if h e  should  
d ie  v - i t l : ~ ~ i  a lawful child, then to h is  widow, if l iving,  
du r ing  her  liie or  widoml~ooil, and  after he r  death o r  widow- 
l:ood, to Richard  Albert, h i s  iieirs a n d  as s ig i~s  forever." 

H c n r y  Harr is ,  t he  d e ~ i s e e ,  after h is  fatiiel's death  had  
issue, a daughter ,  1~110 is  t h e  felne plaintiff, a n d  after her  
birth h e  co11rej.ed t h e  land to one Spencer I lar r i s ,  tlie hus-  
band of one, a n d  tlie aucestor of the  other, defendants, h i s  
lleirs a t  ln\v. H e n r y  Har r i s  a n d  Spencer H a r r i s  both died 
before ilic institution of t h e  suit. 

These facts a1 e found i n  the  special verdict, a n d  tlie ques- 
ti011 subuii t ted to t h e  court  i s  a s  to t h e  n-~eai i i r~g a n d  legal  
effect of tile recited clause of the  mill, axid whether,  there- 
under ,  nn estate i n  fee o r  for life only,  vests i n  t h e  devisee 
Henry  : if for life, t h e  plaintiffs a r e  entitled to j u d g m e n t ;  
if i n  fee, they fail in tile action. T h e  court  adjudged t h a t  
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Henry  Harris took oaly a life estate, and could convey no  
greater estate to Spencer Harris under whom the defendants 
claim : and  that upon the death of Weury, the laud descen- 
d e d  to the plaintiff, Margar3t Hathamay, who was entitled 
t o  recover. From this judgment defendants appealed. 

Mr. Jcrs. E.  woor re, for plaintiffs. 
Messw. Lathanz and &?inner, for defendants. 

SMXTH, C, J .  We differ with His  I4onor in  the cons'cruc- 
&ion he  places upon the limitation over, contingent npon t h e  
death of Henry with a lawful child, "then do him and his 
heirs," whereby these words are applied to the child, and i n  
this ease, designates the daughter, who takes the fee. I n  
,our o p i ~ i o ~ ~ ,  they refer to t h e  devisee, Henry, and enlarge 
h i s  preceding life estate into a fee, and for the following 
reasons : 

1. I n  every other part of the eniire clause, (except the 
*concluding words) where the pronouns he  and his are used, 
t he  reference is plainly to the son, Henry, and must be so 
understood, to give nxnning to the sentence, " If he (Henry) 
shonld die with a lawful cliild, then to h i m  (Henry) and his  
(Henry's) heirs forever; but if he (Henry) should die with- 
ou t  a lawful child, then to his (Henry's) widow," &., plainly 
indicating the presence of the son, in  the  testator'^ mind, in 
making these contingent dispositions of the estate. It would 
b e  unreasonable to separate this brief paragraph from its 
context, and assign it a reference altogether unlike its asso- 
ciates. 

2. I n  both sections of the clause, the testator speaks of a 
lawful child, avoiding any allusion to its sex, and thus com- 
prehending both n son and a daughter, and yet in the  limi- 
tation over "to him and his heirs," the masculine pronoun 
is used, u.hic11, in strictness, would exclude the daughter, if 
applied to the more general preceding word, child. 

a 
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3. From the other clau-ses of the will, it  will be seen that, 
he  devises lauds to his other sons unconditionally, and with- 
out the limitatior~s which fetter the gift to Henry. It rnay 
be inferred, though the fact is not stated in the verdict; that 
the other sons had issue when the will was made, while 
Henry had none, and therefore the testator intended to place 
him upon the same footing with his brothers, if hehad issue 
living a t  his death, and to provide for the uncertainty of 
his dying without. 

The will having been executed since the act of 1827, it? 
must be read by force of the enactment, as if the testator had 
added to the words immediately preceding the limitation, 
the words .'living at  the time of his death, or born to him 
within ten m o n t h  thereafter." Bat Rev., ch. 42, § 3. 

The  declarations of the testator were entirely incompe- 
tent to vary the construction to be given to his will, a n d  
were properly ruled ont. Wig. on Wills, Prop. 6. But they 
become immaterial, as our interpretation of the testator's. 
intent, derived from the langnage he employs, is, that which 
k~l~e proposed declarations were intended to disclose. 

There must, the~efore, be judgment for the defendant. 
Error. Reversed. 

2EEANOR GORDON and others v. T. D. PE%DEE'I'OS, Gnard- 
ian of the minor heir of D. P. Brite. 

Wiil-Lapsed Devise. 

Vhere a devisee dies in the lifetime of t h  devisor, the deviw lapses, ex- 
cept where he is the lineal descendant of the devisor; and i n  such case 
the iss~te of the devisee will take. 

tScnles v. Scales, 6 Jones Eq., 163, cited and approved.) 
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Crvrr, A c r ~ o x  pending in  PASQUOTAX Superior Court 
a n d  heard by consent a t  Washington, Beaufort county, on 
the  10th of Decetnber, 1880, before Scho~ck, J. 

h l a r ~ ~  Temple died i n  1879, leaving a last will and  testa- 
ment,  executed i n  1866, wherein she devisad the tract of 
land on w!~icli she lived to her  son George for life with re- 
mainder  to his children living a t  his death or the  issue of 
such, and in  the  event of his death witllout a child or the  
issue of such, she d e v i s ~ d  the same tract to h e r  brother, 
David P. Brite i n  fee. Both of the devisees died i n  the  life- 
t ime of the  teslatrix ; her  son, the  said George, without a 
child or children or the issue of such, and  the said David 
P. Brite, leaving an only child, who is the  defendaut in  this 
action. T h e  plaintiffs and defendant are  the  heirs a t  law 
of the  testatrix. 

Upon these facts, set out  i n  a case agreed, i t  was submit- 
ted to the  court  below, whether the  said devise to David P. 
Erite lapsed on his death in  the  lifetime of t h e  devisor; a n d  
on consideration thereof the  court held that  the  devise 
lapsed and  the laud descended to the  heirs a t  law of the  de- 
visor, from which judgment  the defendant appeals to this- 
court. 

1Mr. C. W. G r a d y ,  for plaintiffs. 
No counsel for defendant. 

DILLARD, J. T h e  only question made upon this  transcript 
of the  record i n  the case is, whether the  devise to David P. 
Brite, a brother of the devisor, lapsed or became void on 
his death i n  the  lifetime of the testatrix, or vested a n  estate 
which passed to the  defendant, his only child a n d  heir  a t  
law. 

We concur in  the opinion of the  court below. It is un- 
doubtedly t h e  rule that  a devise lapses whenever the  devisee 
dies in  the  lifetime of the devisor. 1 Jarman on Wills, 304 
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and 305. And under the general rule, tlle estate on the 
death of Brite, anterior to the death of the testatrix, cer- 
tainly went to her heirs general according to the canons 
of deecent, unless by some statute, this case is made a n  ex- 
ception. 

An exception was made by our statutes, first, by enacting 
that in case of devise and bequest to n child or children and 
the devisee or legatee died in the lifetime of the testatrix, 
leaving issue, no lapse should take place, but that the 
estate should vest in the issue; and afterwards the excep- 
tion n7as enlarged so as to save from lapse in  case the 
.gift were to a child or other issue, as per Rev. Code, ch. 
119, § 28, which is the present law on the subject, and is 
brought forward in  Battle's Revisal, ch, 45, 5 111. 

The  exce~t~ion  created by statute, it \vill be noted, em- 
,braces only devises and bequests by a parent to a child 
or  other more remote lineal descendant, but extends uot 
.to a collateral relation, and therefore the defendant stands 
under the general rule ; and under that, no interest could, 
pass to him, under the devise to his father, David P. 
R i t e ,  who was a brother to the testatrix, Scales v. Scales, 
6 Jones Eq., 163. 

There is no error, and the judgment of the court below 
is affirmed. Let this be certified, &c. 

No error. Affirmed. 

,JAMES 1'. DAWSON, Sheriff v. GEORGE W. GRAFFLIN. 

Sherifs Fees and Commissions. 

'By the provisions of chapter 105, section 21 (12) of Battle's Revisal, a 
sheriff is entitled to commissions only on moneys actu~lly collectecl by 
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I~itn.elf under esecr~tion,  and not nhe re  the same is paid the plaintiK 
by tlcfentlant after l c ~ y .  (The statutory law regulating thc subject 
clisc~is;cd by DILLARD, J ) 

(Mailoclt v. GT iy ,  4 Hnmks, I, c i t e d  aud appro;.cd, and H i l l 1 i c d  v. S a t d -  
well, 70 S. C.. 268. co tnmen tec l  on.) 

C~vrr ,  ACTION conlinenced before a justice of the  peace 
aud  tried on appeal a t  November Special Term,  ISSO, of 
HALIFAX Superior Court, before Gmves, J: 

T h e  case was submitted to t h e  judgment of the  superior 
court  upon a state of facts in  substance as follows : Three 
writs of ,fieri ficins were duly i s s u ~ d  on the 4th day of De- 
cember, 1878, in  each of w11icl1 R. H. Smith was a party 
defendant, and on the  7th  of the  month next  after, the  
plaintiK as sheriff levied the came on the " rivcr plantation " 
of said Smith,  and notified llirn thereof. Tl~ereupon,  and  
before advertisement of sale, tile several execution creditors 
~ns t ruc ted  the sheriff n o t  to proceed to sell until  so directed 
by  the  defendant Grafflin7s attorney. Qrafflin purchased of 
Smith the  land levied on and received a deed ill fee from 
h im,  on the  day the  executions were issued, subject to a 
mortgage tlleleoi~ in  favor of Elliot Ijrothers, and also to 
the judgment liens the:] existing i n  favor of said execution 
ctreditors. Afterwards, on the  14th of January,  1879, the  
caxecution creditors transferred their executions and  the 
judgments on wl~ ich  they +ere founded to t h e  defendant, 
~ h o  had the 1)laintiff to return t l ~ e  execution to tlle clerlr's 
ofice, " ind~~lge t l . "  T h e  lands levied oil are admitted to be 
valuable and worth enough to have paid all the executions. 
The legal fees due to plaintiff for his levies and  notice 
thereof were three dollars aud thirty cents, and the com- 
ln i s~ ions  on the amount  of the  executions were ninety-one 
dollars;  and for the  aggregate of said sums i t  is admitted 
cle~nnild was made on defendant ; and upon Ilis refusal to 
pay the same this action was brought. 
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Upon t h e  facts agreed 9 s  above, t h e  court  held tha t  plnila 
tiff was entitled to judgrncnt a n d  t h e  defeiidant appcded .  

DILLARD, J .  T h e  o i ~ l y  question for o u r  cletermiiintiotl i s  
a s  to t h e  legal su f i c i e i~cy  of the  agreed facts to \varrnl~t  t h e  
judgment  wllicli was given.  

Under  the  act of 1784, a sl~crlff  was nllowctl two a n d  a 
hal f  per  cen turn comnlissions for r.ccorlirrg n,1 C X C C U ~ ~ O U  i l ,qu i t rs8 

thc tody o~ goods, \vliicli i n  plnctice wit11 11.: e s t e n d d  to 
l ands  >~l?o .  And  a qiiesrion arose i n  t h e  (,:Lie of JItrtlocl v. 
Gray, 4 l l c ~ w k s ,  1, r r l~e the r  the  sheriff Iraq entitled to ( 'om- 
missions, h e  having levied the f i  a n d  been i t o l ) i ) ~ d  from 
selling t)y t h e  plaintiff therein,  who had privately rec~eived 
the a m o u n t  thereof' froin tile jntlginent de1)tnr a f te r  tlle 
levy;  a n d  the  court I~elt l ,  althongh the  expreworl  "execu t -  
i ng  a n  executioll" as used 1u t h e  ac t  imported 2n actual  
ra is ing of the  money by tile sheriff, ttl~itt t l ~ e  sheriff as 11c 
had levied a n d  wns prevented from sell ing by t h e  creditor 
was entitled to s tand upon  the  footing of a full obedience to 
the writ, and  on  tha t  princivle hat3 a right to c.ornrnis?iona. 

111 conformity to this decision tile statute law n i  col~tniried 
in t h e  Revised Statutes, ch. 10.5, 8 21, allowe(1 a c o m r i ~ ~ s i a n  
at !l e s a ~ e  ra te  a s  before, on all 1l)oneys collcc!&d hy uirtue qf 
slap 112y, a i ~ d  the l ike  commission on all moneys paid by 
ddendnnt to the plaintif while the  precept WAS ill tile hands  
of t h e  sheriff. E n  the Revised Code, ell. 102, 21, the  samc  
provision for commissions in  snl)stance was ret:!ined, with 
t h e  nlZeratioii as to payments  by defendant  to the  plaintiff 
while the  e x e c u t i ~ n  was in t h e  sheriff 's liands, t ha t  such 
r igh t  ~ I ~ o u l d  not exist except ill the  case t h a t  t h e  paynlents 
were after levy made. 

By these statutory provisions i t  clearly appears tha t  t h o  



YAXUARY TERM, 1881. 103 

sheriff's r ight  to comlilissions attnclied i n  two events, first, 
i n  the case of collections by I ~ i m ~ e l f ;  and secoudly, i n  the 
case of collections by the plai~~tiff" of the  defendant nfter 
levy of tlie execution. A n d  so the  law continued to be 
until  t l ~ e  adoption of the  Codr of Givil Procedure, when a 
schedule o r  spei.ificatioa of the  sheriff's fees nas  enacted; 
whereby i t  was provided in terms that tile sheriff should 
h a r e  "for collectiug executions for lnor~ey in  civil actions 
two and a half per centum on tlie amount  collected," omit- 
t ing all mention of any rate of compenqatiori i n  respect of 
payments made by the debtor to t l ~ e  creditor nfter the  levy 
by the sheriff; as provided for in the  Revised Statutes a n d  
afterwards in  the Revised Code. See C. C. P., $ 367 (14). 
A n d  this enactment in  the  Code operated a l l  irnplicd repeal 
of section 21, chapter 102 of d i e  Revised Code; or if i t  d id  
not, its repeal was put  beyond question by the act of 
JSB6-'68, eh. 148, $ 2 ;  and thus  the reqalt is, tha t  tile 
sheriff's r ight  to cornn~issious is altogether regulated by 
said section 337 of the Code. 

At the  session of Ihe  general assrzrnbly i n  18'70-'71, a new 
act in  relation to ths  fees of county officers and the supreme 
court clerk was passed, (ch. 139) ant1 therein it will be seen 
tha t  the legislature readopts (in section 4, sub. 12)  in toliclem 
verbis the  l - l t !~  s u b r l i v ~ ~ i o n  of section 567 of tlie Code, in  
segard to the  sheriff's com:nissions, and  declares all laws 
repealed whereby any fees were given other than those 
specified i n  tha t  act. A n d  this ac6, is the one brought for- 
ward in  Battle's Revisal, ch. 105, a n d  is the  law regulating 
the sheriff's cotnrnissions in this case. 

F rom this course of the  legislation, a n d  having regard to 
the  literal import of the language employed i n  the  preseut 
rtct, w? th ink i t  plain, beyond doubt, that  the  cornpensation 
now allowed is ny;oal tile actual collections made by the 
sheriff l~imself,  wi th  the  view to stimulate h i m  to greater 
diligence, and that  it, s a x  not intended to extend the  right 
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to payments on private arrangements between the parties 
as formerly. T h e  omission, i n  the  Code § 567 (14) readopted 
by the act of 1870-'71, ell. 139 (12) and broagllt forward i n  
I'lattle's Revisal, of tile provisioll in  our  former statute lam- 
f ~ r  comnli~sions on private cailections by the execution, 
creditor, cannot be accounted for otherwise than by t h e  
fj,ct, that  the  legislative will was tha t  tlieraafter the  sheriff 
h u l d  be restricted in l i s  commissions h the  money actu- 
d1.y collected by him.  

011 the  argurneut before us, our atteniion was called to 
the  recent case of Si'illurd v. ~Yatchzuedl, 70 N. C., 268, as defi- 
nitely settling t h e  sheriff's r ight  under  our  present statute. 
Tlmt  action was blwught to  recover back the s u n  paid to 
t h e  sheriff under  protest for cornmissions on the debt paid 
into the clerk's ofice far the  use of the ci-eclitor sfter the  
levy of the execution , and  the  decision was tha t  as thc  
judgrnent debtor by 1:is act prevented a sale by the sheriff 
after m levy, thc  law cmsidered the  writ as executed, and  
the  sheriff was entitled to keep the sum which had  been 
paid to him. I t  was also held tha t  if the  execution creditor 
receives the  money after levy and  causes the  execution to b e  
returned unexecuted, t h e  sheriff would be entitled to com- 
~niss ions  as against him. T h a t  case was decided i n  con- 
formity to our  law before the  recent statutes, a d  t h e  au- 
thorities cited i n  support of the  conclusion arrived a t  were 
expositions of the  law, as in  .the Revised Statutes and Revised 
Code. OH reference to  tbe  repcsted ease, i t  wi l l  be s e w  tha t  
no  allusinn is made by t h e  court to  our  recent statutes on 
the  subject of a sheriff's fees, auil  no  discussion thereof, 
Under these clrcurnstsnces we do not accept t h e  decision as 
211 authority establishing the  right of Dhe sheriff tcs~con~mis- 
sions on sums not collected by hitnself undenl the  law as it 
now stands. 

W e  conelude thrct the  dedared will of the  legislature is, 
tha t  the  sheriff has  110 right to collsmissions oa money paid 
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by t h e  debtor to tho creditor while the  precept is in h i s  
h ~ d s  after levy, as under  the  Revised Code. And consist- 
ently w i t h  tliis ruling, we hold, tha t  as to the  three dollars 
and  thirty cents for making tlie levy and giving notice 
thereof, that  service mas perforuied for the  execution credi- 
tors before their tra1:sfer to the  defendant, and  the sheriff 
must  look to them therefor; and as a s u m  claimed for cam- 
missions, tlle sheriff has n o  right.of aetiou for i t  under our  
presel~t  statute. 

T h e  judgment of t h e  court must therefore Ise reversed and  
judgment, entered for defendant and for costs. Th is  will b e  
certified. 

Error .  Reverse& 

BATTLE BRYAN v. COMNPSSTONEKS OF EDGECOMEE, 

The law makes no provicion for paying sheriffs f o r  servkes it1 summon- 
ing tales-jurors 

CIVIL ACTICH tried a t  Spring T e ~ m ,  ISSO, of Edgecombe 
Superior Court, before Gudger, J. 

T h i s  is an apperil f r o u ~  a justice's judpment,  tried upon 
$he following state of fk1c.t~ agreed upon by the coul!sel of 
hot11 partles, v iz :  the plaintiff, is, a n d  was at the  t ime of 
matters herein set forlh, :heriff of Edgemznbe county, a n d  
as such, b!r order of the  court, a t  li'ebfuary term, 1879, of 
the  inferior court of said county, s u m n ~ o n e d  seventy-four 
tales-jurors a n d  others a t  diffewnt times. Before this itc,tiofi 
was broughb, t l ~ e  plaintiff presented his account to the  de- 
fendants and they refused to audit it, or a n y  account f o r  
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summoning  tales-jurors: claiming that, t h e  plaintiff was en- 
kitled to no conlpensation for such services. Tlle court in- 
iirnated tha t  plaintiff was uot entitled to recover and there- 
upon h e  took a nonsuit and appealed. 

i k .  W. P. Williana.so?z, for plain tiff. 
3fesss.s. B e d .  PhiLlip and GiUianz & Gatling, for defendants. 

ASME, J. There is no  law prescribing tlhe fees of sherifk 
for sn tnmoning jurors, except that  which is found it] Bat- 
tles's Revisal, ch. 105, 9 21,. sub. § 18, which provides tha t  
sheriffs shall  have for " sammoning  a grand or petit jury, 
for each inan summoned, thirty cents, and ten ceuts for each 
person s u m ~ n o n e d  on a special venire." There  is no provis- 
ion now, and  none is to be found in the  Revised Statutes or 
t h e  Revised Code, giving sl~eriffs eeompensation for the ser- 
vice of suinmoning ta1es;jurors. Th is  is one of the  11-iany 
gratuitqus services expected to be p e r f ~ r m e d  by sheriffs. 
T h e  legislature, no doubt, deemed such service too trivial to 
be the  subject of cotnpensation, for a l l  a sheriff has to do in  
t h e  perforu~ance of the  duty is to staald a t  llis dcsk or taLlc 
i n  the court house, a n d  whcn n. deficiency of jurors occurs, 
order A, I3 2nd C to take their seats i n  the  jury box, and j e t  
h e  prefers a charge a g a ~ n s t  this county at t h e  rate of thirty 
cents per head, for every juror sutumoned by h im in  this 
way, when the law only allows Iritn ten cents for each per- 
son sunimoned on a special venire. Talestnen are summon- 
e d  from the bystanders in t h e  eourt  house, while summon- 
i n g  a special venire, 126 must go into the  streets arid often 
i n t o  tlae couutry to 1n:llie u11 the list. 

Tlle plaintiff, as we have said, cannot recover the  corn- 
p e ~ ~ s a t i o n  claimed E J ~  virtue of n stalute, for there is noue 
t1111t gives i t  to h i m  ; nor can h e  recover upon a puantunz 
.mcwit. When he  assumed the office of sheriff, i t  is to be 
presumed he  knew the burtheus and emolumeilts of the  
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MILLIKAN u. Fox. 

office. H e  m ~ l s t  have known what fees were provided by 
lam for the performance of certaiu cervices, and what duties 
h e  >vas expected to discharge wi t l~ou t  ren~ulieration. I11 
acrepting the office, tlhen, there was an implied agreement 
on his par t  that he would. without charge, perform those 
duties incident to his  office, for which the law had rnade no 
provision for his compensation. There w e  rnany of these 
duties : H e  is required to open and  adjourn court, to pre- 
serve order in t h e  court room, to arrest and  bring before the  
court disorderly persons in  contempt, convey prisoners to 
and  f r o n ~  the jail to the court 11ouse;cnll witnesses and par-  
ties into court, jurors into the  box, 2nd discharge numerous 
other such services, for whic l~  the law has provided no corn- 
peos,~tion, :itid whic l~  he  undertook to perform gratilitously 
villeri he accepted the 0ific.e. 

I n  rnany of the counties i t  bas heeti the  practice of the  
couiity authorities to i l~al te  extra allowances to their sheriffs 
for the perforu~ance of such services, as no  remuueration 
was provided by law, hu t  tllese allowances were gratuitous, 
and such as the sheriff had no right to deinaiid as his legal  
dues. 

There  is no error. T h e  judgulont of tl!e superior court 
must  be aff7rmed. 

No crror. Affirmed. 

BESJBJIIN MTLLIIZAN, Sheriff, v. X. L. FOX aml nnothei~. 

The practice of advising m i l  clirecting s11e1 iffs ns to the proper di-trihz- 
tion of proceeds of sale of debtor's propetty rmclcr sevcrnl executions 
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N I L L I I ~ K  1) .  Fox. 

i n  favor of different plaintiffs, cstencls otily to cases whcre the she~iff  
has  rtrisetl the money and holils the same subjcet t o  the order of the 
court. 

(Botcs v. Lilly, 65 S. C., 238 ; W a s i ~ i i ~ g t o ~ z  v. Su~~nders, 2 Dev.. 343 ; 
Y a l t n e ~  v. Clrrrli, Ib.. 354; Runzsozcr v. I'oung, 4 Ired., 133 ; IPhitaker 
v. l'ctzaoy. Ib  , 168 ; IYzllinins v. Green, SO N. C , 7 6  ; M o f z  v. Stowe, 
83 N. C . ,  434 ; Whtlehrcrd v. Lntltcrnz, Ib., 23'2, cited and approved ) 

IPPEAL from a judgment rendered at  Fal l  Term, ISSO, of 
1 2 a x ~ o r . ~ ~  Superior Court, by Euw, J. 

There were several executio~is in the  hands of the plain- 
tiff sheriff' against one Luttcrloh, t h e  defendant in the  exe- 
cutions. They were levied upon t h e  lands of said Lutter- 
101.1, and a t  the fall term, ISSO, of the  superior court of Man- 
dolph county, the  shel.~ff'proceeded to seil the land so levied 
upon, a n d  i t  was bid off by Fox,  the  defendant, (vho  claim- 
ed to have control over two of the  executions, as trustee of 
the judgtxents,) for a sum less t11an the amount  of his judg- 
meats. Fox refused to pay the purchase money, expressing 
a willingness to pay the costs. bu t  claimed a credit on his 
judgments for the residue of the  amount  of his bid. S'taley, 
tlie other defendant of record, objectrd to the  arrangement, 
a n d  insisted tha t  he was eiLtitled to have the  procceds of the 
sale applied to his execution. Millilian, the  sl~eriff', not 
knowing what to do, under these circumstances, applied to 
the  superior court for advice, and ~ s k e d  that  the parties 
claiming the proc.eeds of' the sale might  be notified to appear 
before t h e  court and litigate their rights, and  for a decree or 
order of the court directing and settling who 1s entitled to 
the  proceeds of the  sale. 

It was therefore ordered by the court that  tllc sheriff rctain 
t h e  executions, without making a n y  re tu r r~r  thereon, until  
thecluestions in litigation as to tlie applicatiol~ of the money 
raised should be decided by the court, and t l ~ a t  he hold the  
money arising from the sale subject to the  order of the  
court. I t  was further ordered tha t  Fox  and Staley be re- 
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quired to litigate before the court the question of t l ~ e  right 
application of the funds arising frorn the sale of the land by 
the sheriff of Randolph county by virtue of their executions. 
Accordingly, the parties proceeded to litigation, by a case of 
submission without controvery, on application to the court 
for instructions, as to the application of money raised upon the 
executions ; in  which case Millikan appears as plaintiff, and 
M. L. Fox and  William Staley as defendants. The  facts 
agreed upon were set out, lout were not verified by an affi- 
davit, and His  Honor, after hearing arguments from counsel 
on both sides, adjudged that the slleriff apply the proceeds 
of the sale to the execution in his hands in favor of William 
Staley. From this order Fox appealed. 

Mr. John N. Staples, for defendant Fox. 
Messrs. Scott & Caldwell, for plaintiff Staley. 

ASEIE, J. We refrain from expressing any opinion upoil 
the question presented by the record, became it is a case of 
such an arlomalous character that we cannot entertain i t  as 
before us on this appeal. 

I n  no view of the case can this court take cognizance 
thereof; not as an interpleader, for the right of interpleader, 
given by section 65 of the Code of Civil I'rocedure, applies 
only to an action properly constituted in court, and not to 
rules or motions as to funds in the hands of a sheriff (Bates 
v. Lillg, 65 N. C., 232); nor as a controversy submitted with- 
out action, because this submission is not verified by an afi- 
davit, as  is.required by section 315 of the Code ; and besides, 
that  proceeding only lies when there is a question in differ- 
ence between the parties, which might be the kubject.of a 
civil action. 

It cannot be entertained as an application on the part of 
the sheriff for advice as to application of money in  his hands 
raised by sale under execution in favor of different creditors, 
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because there is iio money i n  his hands. This  advisory 
jurisdiction is not authorizcd by the  cornmoil law, nor  by 
any  statute, b u t  is a practice which has gr0n.n in to  use 
under the tolerance of the  court, a n d  has only been exer- 
cised when a sheriff h:ls raised nzoney under  several execu- 
tiolls, issued a t  the  instance cf different plaintiffs, and  is i n  
doubt how to distribute. I11 every instance when this court 
has give11 sucll advice on appeals, i t  bas been i n  cases where 
the  money has  been collected and is i n  t h e  hands of t h e  
sheriff. Wcishington v. Saunders, 2 Dev., 343 ; Palnzcr v. 

v. Clark, I b  , 354 ; linnzsow v. Young, 4 Ired., 133 ; TVf~ital. 
Petway, Ib., 182 ; Williams v, Green, 80  X. C., 76 ; Motz v. 
Stowe, 8 3  N. C., 434 ;  'CPhitehead v. Lathnm, Ib., 232. 

The proceeding m w t  be dismissed. Let this be certified 
to the  superior court of Randolph county. 

PER CURIARI. Appeal dismissed. 

'L'HOSIAS C. WILSON n ~ ~ d  wife v. TV. L. SEAQLE and others. 

Appeal, method of perfecting. 

1. An :lppellnnt who merely pmys au  appeal in  open court and files a 
bond with the clclli, does no t  take nn appeal within the tneaniiig of 
the atatnte. 

2 Relnarkp of RUFFIN, J , upon the metl~od of perfecting appeals so as 
t o  tahe the case without the jmisilictioi~ of the superior cocrt. 

(L'a~,zpbell v All ison,  63 N .  C., 563 ; McRae r. Cominissioizers, 74 N .  C.,  
415 ; State v. Hazclzins. T2 N. C , IPO ; Smiih I .  Lyon. 52 N. C . ,  2, cited 
and  appioved,) 

APPEAL from an order made at  Fal l  Term,  1880, of LIX- 
COLN Superior Court, by Seymour, .J, 
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From the transcript and the case for t l ~ e  appeal, the foi- 
lowing fact.; appear: In the year 18?7, the plaintiffs filed 
a petition in the probate c o u d  of Lincoln eoun ty for parti- 
tion of lands between the defendents and tl~emwlves. I'pon 
the filing of answers raising issues, the cause was t~ansferred 
to the  s~aperior court of that county, zlnd n h p r i n g  termr 
1878, a decision was renrlcred adverse to the defendantq, a116 
a writ of p ~ o c e d m d o  orderhd to lae issued to the probate co t~r t  
$0 grant  the partition prayed fur, fiom which judgment the 
defendant Beagle prayed an appeal to tlle supreme court. 
Tha t  h g  filed with the clerk a n  appeal borl~l, but prepared 
and tendered no case for the supreme coui t ,  and procured 
no transcript of the record to be forwarded here. Tlnat a t  
the  fall term of said court arm entry was made in the case, 
sioff the docket." That  on the 2Gth of September, 1878, the 
judge of probate decreed partition, and appointed commis- 
sioners who, 011 the 22d of October, allotted the land, clmrg- 
ing  the share of the defendant Seagle wiih the sum of sewn- 
ty-five dollars, in  favor ~f the lot assigned to tile plaintiffs, 
aud made report thereof to  the clerk, who, on the 12th of 
December, confirmed the same. That  of the action of t h e  
cou?missioners the defendant Beagle had full notice, and  
took possession of the lot of land set apart to him, but he 
had 110 notice of tlve order co~f i rming  the repnrt. ThaL 
in  August, 18'19, the plaintifr gave said defendant notice of 
tz motion to subject his land to the payment of the seyenty- 
five dollars, wllich motion was heard on the 13th of Septcma 
Ler, and allowed, though resisted by defendant on the ground 
that  his appeal to this court was still pending, and there- 
fore it w ~ i s  not competent to the clerk to make any order i n  
the  cause. Yrom the order of the clerk, he appealed to the  
superior court, and a t  fall term, 1880, when His  Honor 
holding that  the case mas i n  this court, reversed the order 
of the ~ l e r k  and  overruled tlie plaintiff'% motion, and the  
plaintiff appealed. 
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Messrs. Hoke (e: Hoke, for -plain tiff. 
Mr. B. C: Cobb, for defendant, 

RUFPIN, J. T h e  question presented for our  determine- 
tion is, was the  appeal prayed for by the defendant in  1878, 
still pending? Or  did his subsequent conduct amount  to 
a n  abandonment thereof? 

Accnrding to the practice which obtained before the  adop- 
tion of the  Code, a n  appeal mas ullozced by  the  court, and  
t h e  preparation and perfection of i t  was the  act of the  court. 
B u t  the  Code makes a notable change in this particular;  an  
appeal is no louger prayed for, bu t  i t  is tuken. Bat. Rev., ch. 
17, $ 299. As said by R o ~ m s ,  J., in delivering the opinion 
i n  the  case of Campbell v. Allison, 63 N. 6 ,568,  " the  judge 
below has  nothing to do with the  g ran t ing  of a n  appeal, it 
is the  act of' the appellant alone." 

After prescribing the t ime i n  which i t  must be taken, the 
statute imposes upon the appellant t h e  duty of causing his 
appeal to be entered by the  clerk on the docket, and notice 
thereof to be given to the  adverse party. He shall give the 
undertaking required to make his appeal effectual. E e  shall 
cause to be prepared a concise statemell t of the  case, embody- 
i n g  the instructions of the  judge, a n d  his exceptions thereto. 
H e  shall  cause a copy of this statement to be served on the 
respondent, and i f  approved i t  is his d u t y  to file i t  with the 
clerk, or if returned with objections, to request the  judge 
to settle the  case; and when i t  is settled, i t  is his duty to 
fr~rnistl  i t  to the clerk, that  i t  together with the  transcript 
of the  record m a y  be certified to the  clerk of this court. So 
tha t  from first to last he  is the chief actor i n  the  whole mat- 
ter, and without his active agency, his appeal cannot be 
perfected ; and i t  is only when  an  appeal is perfected, as 
declared by  BYNUM, J., in  the  case of JlcRae v. The Commis- 
sioners of New Hanover, 74 N. C., 415, " t h a t  the  judge below 
has no further jurisdiction of the matter." 
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The statute not only imposes this duty on the appellant 
but i t  e~rjoins upon him to be prompt and energetic i n  
its discharge. Wi t l~ in  ten days from the rendition of the 
judgment, he  must take his appeal and within the same 
time cause i t  to be entered of record, and notice thereof given; 
within five days next after its entry, a copy of the statement 
of his case is to be served on thc appellee, who is required 
to consider and return i t  within three days; if returned 
with objections he shall immediately  yequest the judge to fix 
a time and place for settling i t ;  this tho judge must do 
within twenty days. When settled, he is to file i t  with the 
clerk within five days, and the clerk is to transmit i t  to the 
clerk of the supreme court, within the next twenty days, 
and  the appellant is to see that i t  is so transmitted; for, 
as  said in the case of State v. Hawkins, 7 2  N. C., 180, " an  ap- 
peal when taken, is to the next term of the supreme court, 
and  if not prosecuted, by the default of the defendant, i t  is 
lost ;" and this case is approved in the very late one of 
S m i t h  v. Lyon, 82 N. C., 2. 

Now contrast all this with the conduct of the appellant in  
this case, and it would seem strange indeed if an  indiffer- 
ence and gross neglect, suc l~  as he has been guilty of, should 
have worked no i~ l jury  to his appeal, and that his appeal, 
taken more than two years ago, without a single step i n  
all  that time towards perfecting it, should stilI survive. I t  
is true, as argued by counsel here, the appellee might, un- 
der  Rule 7 of this court, have filed a transcript of the case 
upon the failure of the appellant so to do, and moved for 
the dismissal of the appeal, but this was a privilege given 
him, and no indulgence to the appellant, and i t  is not to be 
expected that this court will tolerate a perversion of its rule, 
adopted to expedite its business, into an  excuse for gross 
and inexcusftble negligence. 

It will be seen that we lay no stress upon the conduct of 
the defendant in  taking part in the partition and accepting 

8 
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as his the lot of land appropriated .to I ~ i m  by the comrr:is- 
sioners. I t  may be that  he should be held to be estopped 
by this, but we wish to place our decision upon the express 
ground that he  has lost his appeal by his laches, and that 
the court below should have so adjudged ; lost it, because 
he did not so perfect i t  as to take his case without bhe juris- 
diction of the superior court, ail6 therefore i t  was competent 
for that court to proceed in  the premises. 

As to whether there has been any irregularity in  the 
course of the proceedings, or any ~udgmen t  for want of 
proper notice, we do not undertake now to determine, but 
simplay that the defendant, by merely praying an appeal in  
open court, and filing a bond with the clerk, which is all. 
the record discloses he ever did, did not take an appeal within 
the meaning of the statute, and that by his laches and sub- 
sequent conduct, he has lost the right, now, to 620 SO, and. 
that His  Honor below was in error in holding that the case 
mas in  this court. 

Let this be certified that the case may be proceeded with. 
Error. Reversed. 

'd8DREW SYIvIE, Adm'r, V. N. B. BROUGHWFN wcf others, 

A ppead- Certiorari. 

A cert iorn~i  nil1 be grunted the petitioner where the omiwion to per- 
fect,liis appeal was occasioned by the failure of the prevailing party to 
have the jndgment pr6perly prepared and entered of record. 

PETITION for a cerliorari heard at  January Term, 1881, of 
THE SUPREME COURT. 

*Smith, C. J., did not sit on the hrar ing of this case. 



JANUARY TERM, 1881. 115 

1 iWessrs. Geo. I: Strong and Bottle & Jfordecai, for plaintiff. 
Nessrs. Gillinnz & Gatlirlg and D. G. Eowle for defendants. 

RUFFIS, J. This is a petition for a certiorari filed a t  J u n e  
term, 1880. T h e  plaintiff sags that  he was the caveator i n  
:LII issue of dcclsacit vel non tried at  January  term, 1880, of 
TVake superior court, in  which there was a verdict against 
11im ; whereupon he  rnoved for a new trial and up011 his 
motion being overruled, gave notice of an  appeal and pro- 
cured the appeal bond to be fixed a t  twenty-five dollars, 
t h a t  no judgnie~ i t  was drawn or signed by the judge, a n d  
nolle, indeed, rendered i n  open court ; and  waiting for the  
same to be done, no  appeal bond was given and  no case ont 
appeal prejared within the  ten days next after the  expim- 
tion of the  court ; that  learning on the  21st of February, 
ISSO, that the counsel for the  propounder insisted that  his 
rigllt of appeal had been lost by delay beyond the t ime pre- 
scribed, his counsel prepared his ease for appeal and  caused 
i t  to be served on the opposiug counsel on the 25th of the  
month,  who declined to entertail1 i t  upon the ground that  a 
fiual judgrnent had been rendered a t  the t ime when the  
casc was tried and that  more than ten days thereafter had  
e l a p e d  ; tha t  plaintiff's counsel, on looking to the minute  
docket, on t11e 27th of t h e  month,  found entered thereon as 
an  entry i n  tlle cause, the  words "verdict and  judgment"  of 
which entry they had had n o  previous notice ; that he  had 
after giving notice, rnoved the court to strike out the  entry 
on thc docket, bu t  his nlotion had  been refused. 

Tak ing  the statements of the  petitioner to be true, a n d  
they seem reasonable and art! not contradicted, we are un- 
able to see that he has been guilty of a n y  such laches as  
should deprive him of his appeal. His  appeal could not be 
perfected until  the judgment i n  the  cause n-ns rendered ; 
and  the law conten~plates that ,  when rendered, i t  shall  be  
reduced to writing and signed by the  judge. I t  is t rue  we 
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have held that the judge's signature is not absolutely essen- 
tial to its ~ a l i d i t ~ y  as a judgment ; still that is the regular 
course of the court and a party will be excused who, de- 
pending upon the established usage of the court, is misled. 
The  judgment roll and riot a mere entry upon the clerk's 
docket is the best evidence of the judgment, and to i t  we are 
accustomed to look in order to ascertain, as well, whether 
there be a judgment, as its terms. Such bsing the course of 
the court and the order prescribed by the statute, the party 
prevailing in  the action is himself guilty of laches if he fail 
to prepare the proper judgment and procure the judge's sig- 
nature thereto, and if by such failure he should contribute 
to a mistake of his adversary, he ought n ~ t  to be allowed to 
derive any advantage therefrom. 

PER CURI-41% Motion allowed. 

C. G. BROWN and others v. HARPER WILTJAMS. 

Appeal- Certioral-i. 

.A certiorari will not be granted where it appears that the petitioner 
failed to npply for the same at  the term of this court next succeediug 
the rendition of the judgment against hiui~. 

PETITION of plaintiffs for a certiorwi heard at  January 
Term, 1881, of THE SUPREME COURT. 

No counsel for plaintiffs. 
Mr. D. J.  Devane, for defendant. 

RUFFIN, J. This is an application for a certiorari filed a t  
June Term, 1880, of this court, in which the petitioners say 



JANUARY TERM, 1881. 117 

BROWN v. WILLIAMS. 

that a t  spring term, 1879, of the superior court Duplin 
county, judgment was recovered against them in a n  action 
for the foreclosure of a mortgage, and that the judgment 
was not rendered in fact during the term, but a t  Burgaw 
(Pender county) about the last of June  following, the judge 
having till then (with the conserit of all the parties) taken 
the case under consideration. That  the petitioners had 
notice of the filing of the judgment, and 011 the 2d of Ju ly  
eutered their appeal and imtnediately made u p  and had 
served their case and endeavored to perfect their appeal by 
giving the bond within ten days, but were unable to do so 
because they could not get the opposing party to agree upon 
the amount for which i t  should be given, and as the judge 
was gone, there was no one to determine the matter between 
them. That  finally getting the amount agreed on, the peti- 
tioners were enabled to give the boad and did give it by 
mortgaging all their property as at1 indemnity. Tliat they 
used every effort to get the clerk to send up the transcript 
in the caf;e, and were at all times ready to pay his fees, but 
that he deferred them from time to time, and until after the 
next term of the supreme court had passed, and that  the fault 
of the delay was not t,heir own, but the clerk's. The counter- 
affidavit of the clerk is filed in which that officer says that 
no fees were offered him for making up the transcript in  
the case, until some time in January, 1880, and then it was 
during the sitting of a special term of the superior court, 
and when i t  was itnpossible for him to give i t  attention, 
but that  he  had been a t  all times, both before and since that  
titne, ready to 'have made i t  out, if the petitioners had 
requested him to do so and paid his fees. 

While the case of the petitioners appeals sornewliat to our 
sympathies, it is still impossible to avoid the conclusion 
even frotn their own statement thaS they have been guilty 
of laches. If unable to pay the fees due the clerk for making 
out arid forwarding the transcript i n  their case, they should 
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have appIied to the judge for a n  order directing that officer 
to perforlu such service without a charge, for that  we think 
i n  a proper case the judge rnigl~t  do, from analogy to the  
power given h im,  in  case he allows a party to sue i n  f o m u  
pauperis, to direct that 110 officer receive fees for services 
rendered in the case. But whethe:. able to pay the fees o r  
not, the parties should have either had t!~c?ir appea! !!ere o r  
applied for their cert io~a~i  setting forth their inability to do  
so a t  the term of this court ne s t  succeeding the rendition 
of the judgment against them. 

Aecordia~g to their own showing, and  so far as we can see 
without any just excuse, they allowed the January te r~ t l  of 
the court to pass without any  motion or application, thus 
making a delay of one entire year, dnring all which time 
the hands of the party in  w11ose favor the judgment was 
rendered and thereby creating a presumption in his hvor .  
have been tied. 

This  is not that  diligence required by the law of th'ose 
who ask favors of it, rior i s  i t  such as is U S L I ~ ~ ~ J T  practiced 
by parties who are really i n  earnest in prosecuting their 
appeals. The petition m u s t  therefore be dismissed. 

PER CWRIAM. Motion denied. 

R H. PARKER, Aclmr. v. JJ71L311NGTON & WELDON RAILROAD 
COXPA'CI'Y. 

Appeal-Certiorari. 

A writ of c e ~ t i o m r i  wit1 be ordered where it appe:ws that the conversa- 
t iot~s a n d  cnn-espondence between the parties as to extending the 
time to perfeet an appeal reasonably had the effect of mislendiog thc 
petitioner, and where there is no material conflict in the staten~ents 
contained in their afXcIauits. 
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; Walton v. Pearson,  82 N. C., 464; Wlcde v. N e w h e m ,  72 N. C., 496; 
H~rteJ~ison~v. Rumfelt, 83 N. C., 441, eited and approved,) 

PISTIT~ON for certioruri fiied by plaintiff on the st11 of 
January,  188Q, and heard at  January Term, 1881, of THE SU- 
PREME COURT. 

Jlesm. Day & % l l i c o f e ~ ,  I: A? E l l  and J: B. Bdchelor, for 
,petitioner. 

J1r. Spier F.VIiitakev, for defendant. 

ASHE, J. This is a petition for a writ of certiorari as a 
'substitute for an appeal in this case. The action was to re- 
cover clamages 011 aceomat of the negligent killing of the 
plaintiff's i~ tes ta te ,  by a train of cars run  under the man- 
agement of the defendant company. The trial resulted ad- 
versely to the plaintiff, and judgment against him and the 
sureties on his prosecution bond was signed by the judge on 
the 26th day of September, 1879. 

The petition states that before the adjournment of the 
court, one of the coanse! for the plaintiff requested one of 
the  connsel for the defendant to give the plaintiff time in  
which t s  perfect his appeal, longer than the tiwe fixed by 
<the statute for perfecting appeals to the supreme court, and 
ithe said counsel was understood by petitioner's counsel to 
say tlmt he wozlld give a reasonabfe time. I t  states that 
petitioner's coansel made preparations to dram up the case 
.on appeal and file the appeal bond on the 4th of October, 
1879, but  before doing .so sent the following teiegrarn to 
defendant's counsel a t  En field where he resided : " Give 
until the 15th to appeal. Reply." I n  reply to this, counsel 
,for petitioner before 1 o'clock P. M. of the same day received 
a telegram signed by thedefendaut's counsel in these words: 
'' Will see you the next week i n  Jackson." It further states 
&hat counsel for petitioner met couilsel for defendant at  Jack- 
mn .on $Ire 1Q.th day ~f October, and making known f o  him 
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his inteotion to appeal, reminded h im that he  had tele- 
graphed him that he wonld see him about the appeal a t  
Jackson, defendant's counsel replied, (' I do see you at  Jack- 
son ;" and after some further conversation about wbal Mr. 
Batchelor had said concerning the appeal, petitioner's coun- 
sel said, " You have misled me." To which defendant's 
counsel replied, " he  could not help it." 

The  facts stated in the petition are either admitted or :lot 
denied by defendant's counsel in  his aedav i t  filed in auswer 
thereto, except that he says the applicatiou by petitioner's 
counsel for the extension of time at Jackson was on the 9th 
instead of the 10th o i  October, and " that a t  no time during 
the progress of the trial of said cause, nor a t  any time after- 
wards did ho give to said Hill  a r  to any of the other counsek 
for plaintiff, any cause for believing that he would grant them 
any indulgence whaicver,and that your affiant's entire con- 
duct of said cause had plainly indicated that he would 
neither give nor ask any favors." 

Wtlile the general rule adopted by this c w r t  in regan3 
to appeals is that the statutory requireuents must be corn- 
plied with, same exceptions have been admitted, as where 
the record shows a written agreement of couusel waiving 
the lapse of time, or when the agreement is oral but dis- 
puted, and such waiver caa be shown by the affidavit of 
the appellee rejecting tllat of the appellant. Walhn u. Pear- 
son, 82 N. C., 464; Wade v- Nezubern, 72 N. C., 498. But a 
further exception has been recognized by this court in the 
case of Hutchison v. Rumfelt, 63 N. C., 441, where it was held, 
that if the  waiver of the statutory requirements is expressly 
denied and the petitioner fails to bring himself within one 
of the above exceptions the writ will be refused, unless 
relievable on the ground of being misled by an  alleged con- 
versation between tlle courl,sel of t l ~  petitioner and t h e  
opposing counsel, within the spirit of section 133 of t he  
Code. In. this case the petitioner does not allege that  there 
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was an explicit waiver of the "code bime," but that his 
cowisel was misled by the telegrain received on the 4 th  of 
October from the defendant's counsel. But itnzay beinsisted 
that when such conversation OF correspondence is relied 
upon, the terms thereof and the reasonableness of the peti- 
tiouer's counsel being misled thereby, as i n  the case of 
special agreements, rest upon the affidavits of the opposing 
counsel or  parties, and if denied, this court cannat hold 
that the petitioner lins been misled, unless it can be seen 
from the affidavit of the  counsel resisting the application, 
rejecting that  of the petitioner or his counsel. This we hold 
to be the proper rule. But conceding that to be so, there is 
no material conflict in  the affidavits of the petitioner and  
the opposing counsel. The  affidavit of defendant's counsel 
does not directly deny any allegation in the petition. I t  i s  
true, he  s a p  that he neyer gave Mr. Hill or any  one 
else any cause for believing that he would give h im 
an  extension of time. This  denial is argumentative and 
depsiads u p m  the construciion of the telegram. I t  admits 
of a different interpretation, and while defendant's counsel 
may think i t  gave na cause to petitioner's eounsel for believ- 
ing that he would grant the indulgence, the petitioner's 
counsel i t  seems put a different constrriction upon it, and  
we think he  was warranted ill so doing. If defendant's 
counsel did not intend at the bime he  sent the telegram to  
extend the time, why not say so at  once? Pt wcs quite a s  
easy to say, I refuse the indulgence as to say, I will see yau 
next week at  Jackson. If i t  was his purpose, as he says in  
his affidavit, to grant  no favors i n  the case, why not inform 
M-r. Hill of his determination? and not excite his expecta- 
tion by saying he would see him at a future day, when pos- 
sibly i t  n~igl l t  be too late to perfect the appeal if tho indul- 
gence was refused. 

At the interview in Jackson, pe t i t ione~ '~  counsel told: 
defendant's cau I I S ~  that he had misled him, showing that. 
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h e  had interpreted the telegram favorably .to his  applienkion. 
.%t is not necessary to hold that defendant's counsel intended 
by the vague telegrapllic answer to beguile petitiuner's 
. c o u ~ ~ s ~ l  and 11111 11in-i into inactivity, a n d  we do not ~ i s h  to 
be understood as intimating such a n  opinion, yet if i t  reason. 
ably had tha t  effect, however well intended, and the  1)eti- 
tioner has thereby been deprived uf his appeal, he is entitled 
t o  the w r i t  

Viewing the facts of the case as stated by defendant's 
counsel himself, we are of the  opinion that  the  counsel of 
bhe petitioner 1laf:'been reasonably misled by the c o u ~ i v l  of 
&he defendant. T h e  writ of ce~t ioraqi  will t h e r e f ~ r e  be issued 
upon  the petitioner's g i ~ i n g  a, proper bond. 

PER CITBIAX. Petition granted, 

JANES 31. IIINES. Jrc. v. JAJ1E.j X. ITINES, S~sa. 

A n  appeal from the ruling on one of serc~r:d irj411es n'ill bc clisniirserl. 
The trial rn11at be of all the iseurss raiaetl by tllc plendli~gq. so t l~;i t  the 
appeal  may present for rt,viem tltc enccptions t:xken ant1 qnexior~s of 
taw arising upon the whole case. Appe;lls from p ~ o  fo!van juilgments 
mill not be consiclewd. 

fSlate v. Locust, 63 N. C., 574, citccl and npprovcrl.) 

C I ~ I L  ACTIOX, tried a t  Fal l  Term, 1880, of Lcsori", S u p  
rior Court, before Gxdger, J. 

T h e  action was heard upon a case agreed ant1 founded 
upon  the corastsuctiot~ of t h e  following instrumeutr 
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'' STATE O F  EORTH (:AROI~ISA. WAYSE COUNTY: 
"Know all  men by these presents that I, Enoch Cobb, for 

the  coi~sicleration of the  good will, favor and  affection that 
I bear towards my son-in law, James M. Hines, I give to 
t h e  said James M. Hines the  following negroes : Old Icedar, 
Catherine, Edwin, Teanor and Alfred, and four head of 
hol-ses, one ~ o k e  of oxen, niue suws and pigs, and t w e l ~ e  
heacl of cattle, one hundred barrels of corn, ten stacks of 
fodder, and  working tools, seven head of sheep. I n  witness 
whereof I hcreunto set my  hand and  seal this 23d day of 
February, 1530." (Signed) " E. COBB." 

"I also place and  set over and appoint James hl. Hines  
agent  of the  hereafter named property, to be to use and 
bellefit of my  daughter Cartha, and  the lawfal heirs of' her 
body, to them and  their successors, to-wit:  Patsea, Wliiney, 
Ellic, Litt le Iiedar,  Abram a n d  Smitha,  and  the following 
tracts of land, beginning at a stake it1 the river, l S  poles 
above the mouth of the tnarsb g u t  aud runs  S. 87, E. 116, 
then N. 69, E. 80 poles to a post oak aud sdssafras, the:] S. 
50, E. 1 G  poles to a gum,  then down a s~i ia l l  drain to a 
sweet-gum on the north edge of the  marsh gut ,  and then 
up t h e  said edge to the  corner 11arned by the John 0. IVhit. 
field deed to me, then S. 4 poles to a pine stump, then S 27$, 
W, Sl poles to the  centre of threc pines, then to a hickory 
65 poles, then 32 W. 46 poles, then N. 65 E. 93 poles to a 
water oak on the road, the11 down the rond to a stake in thc: 
river a t  low water mark, then up  t l ~ e  meanders of tile river 
to the  beginning, be the same more or less, but the above 
named land may be better distinguished and known by 
reference to three deeds, one from Csrroway Hines, one from 
Ichabotl Herring and  Grady Herr ing,  and one from J o h n  0. 
Whitfield, supposed by estimation to rontain one thousand 
and eighty-eight acres. 111 witness whereof I hereunto set 
m y  h a n d  and  seal this 23d day of February, 1839." 

(Signed in  presence of witnesses) E. COBB, [Seal]." 
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T h e  deed was duly proved and registered. Cartha died 
before the  late w t r ,  and the plaintiff is her o r ~ l y  l iving child, 
t ~ u d  the defendant was her huslmnd, referred to in  the above 
deed T h e  defel~dant  received the rents of the  said land, 
a n d  the hires or profits of said negroes, unt i l  the  close of 
the  war in 1865. 

The plaintiff and defendant reserving all issues and  ques- 
tions of fact for future consideration, now submit the above 
to the  court upon the issue of law presented, i. e. can the 
plaintiR lnai~l ta in  his action, or is he  entided to his account 
of said rents and  profits ? 

I t  is agreed that if the  court is of opinion on this case for 
the  plaintiff, the11 i t  sllall proceed to t ry  the  issues of fact 
raised by the pleadings, bu t  if of opinion against the plain- 
tiff; tllen the  defe~iclant shall have judgment against the  
plaiiltiff a ~ i d  his sureties for costs. 

Upon the case agreed i t  was adjudged by the court that  
the  l~laintiff  can maintain his action atld that  he  is entitled 
to an account as prayetl in  his complaint, from which judg- 
lueut the defendant appealed. 

JIessrs. H. F. Grainger and  G. V: Strong, for plaintifT. 
Jlessrs. TV. T. Fuirc10Il~ and  TI? T Dortch, for defendant. 

ASHF:, J. T h e  cnse, by the  appeal i n  t l ~ e  manner  i t  is 
brought before this court is fragmentary. T h e  law involved 
is by a " p r o  fomm" jndgment sent to this court, while the  
facts and  merits of the case are retained i n  the  court below 
to await the o p i ~ ~ i o n  of this court upon the question of law. 
Such a proceeding is a n  innovation upon the practice of 
the court;  and  to entertain the  a p p ~ a l  would be establishing 
a bad precedent, to which this court cannot give its sanc- 
tion. 

Questions of law involved i11 a case may be decided by 
this court in  advance of a trial upon the  merits, when they 
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are properly raised, as by a demurrer, but we will not con- 
sider cases brought to this court by appeals from pro forrna 
judgments submitted to by the parties, " to feel their way " 
i n  cases of doubtful litigation. I n  the caseof Stute v. Locust, 
63 N. C., 574, the court reminds the judges of the superior 
courts that i t  would not consider cases sent to this court 
upon pro formu judgments. 

The parties in this case should have gone on regularly to 
trial of t l ~ e  caee upon all the issues raised by the pleadings, 
according to the regular practice of the court, and if t l ~ e  
court should have erred in its judgment or any of its rul- 
ings, then to have brought the whole case before this court 
by appeal, that its decision upon the questions of law in- 
volved and controverted might be finally adjudicated. 

The appeal must be dismissed. Let this be certified to 
the superior court of L e n ~ i r  county, that furl her proceed- 
ings may be had, according to law. 

PER CURIAM. Appeal dismissed. 

E. TURLINGTON v. H. WILLIAMS. 

Appeal-Practice-Pleccding . 

An appeal from the refusal of the court to strike out a part of defencl- 
ant's answer will not lie. The qnestion as to the sufficiency of the 
defence set up shottlcl have been raised by a demurrer to the answer, 
or by an objection on the trial to an  issnc involving the matters per- 
taining thcreto. 

(Cmwley v. Woodjia, 78 N. C., 4; McBrid~ v. Palterson, Ib. ,  412; Bul l  
v. Ca~ter, 83 N. C., 249, cited and approved.) 

CIVIL ACTION to recover land tried a t  Spring Term, 1880, 
of HARNETT Superior Court, before Eure, J. 
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The  plaintiff appealed from the ruling of the court 
below. 

11/11.. I+'. E. iWurchison, for plaintiff. 
N e w s .  W. A. Guthrie and N. W. Ray ,  for defendant. 

ASHE, J. This was an appeal from the ruling of Elis 
Honor in  a case depending in the superior court of Harnett  
county. I t  was an  action to recover land brought by the 
 lain in tiff against the defendant. The d e f e ~ d a n t  claims title 
and  the right of possession to two tra-ts of land lyitlg adja- 
cent, the one containing three hundred acres, and the other 
tnro hundred and six acres. 

The plaiutiff claims title and the possession to a tract of 
]and of two hundred and twenty-five acres. which lapped 
u p "  each of the tracts claimed by defendant. The defend- 
a n t  disclaimed tit!e to any of the lands sued for outside of 
the boundaries of his said two tracts, and denied possession 
of t!~e same, but admitted that  he was in possessiou of that  
part of the land claimed by plaintiff, which lapped upon 
his two hundred and six acre tract. 

The  defendant by way of counter-claim alleged that the 
plaintiff vas  in  possession of and withheld from him the 
possession of that  part of his three hundred acre tract which 
was lapped upon by the land to which the plaintiff' set up 
title, and ciemanded judgment that  the plaintiff be removed 
therefrom, and that  the defendant be adjudged entitled to 
the  possession of the whole of said tract, and for five hundred 
dollars damages and for costs. When the case mas called for 
trial, the plaintiff moved the court to strike out that  part 
of the defendant's answer which set up  a counter-claim, but 
H i s  Honor refused the motion and the plaintiff appealed. 

The  point intended to he raised and presented for our  
consideration by this appeal is, whether there was error in  
the refusal of His Honor to strike out the counter-claim? 
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g u t  we think the question red ly  preseuted is, whether a13 
appeal i n  the case will lie ? 

\S7e cannot see that  there was any substantial right 
claimed by t l ~ e  plaintiff which was affected by the refusal 
of the cowt  to strike out that  park of the defendant's 
auswer any more than there is in a refusal to continue a 
case, to enter a non-suit, dismiss an action, or strike out G r  

disregard a sham plea. I t  has been held that  an  appeal 
will not lie from a refusal to continue a case, to enter anon-  
wi t ,  or dismiss an action. Crccwley v. Woodfin,  78 N. @ ,  4 ;  
ilIcR~ids v. fibterson, 7s N. C., 412. And in  the case of Bull 
P. C?c,~te~, 83 N. C., 249, this court intimated a strong impres- 
sion that  no appeal would lie from the refusal of His  Honor 
to strike out or disregard a frivolous plea. 

If the  plaintiff wished to raise the question whether a 
counter-claim could be pleaded in a n  action to recover land, 
he should have demurred to the answer and  thereby raise 
a n  issue of law, from the judgment upon which a n  appeal 
would lie ; or he might have gone to trial and objected t o  
a n  issue under the counter-claim, ha re  hie exceptions noted, 
and  if that  point should bave been ruled against him, and 
the action finally determined adversely to h im,  he might 
have bad the benefit of his exception upon appeal. 

PER CURLSJI. Appeal dismissed. 
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*JOHN H. KERR, Receiver, v. H. 5'. BRANDOX and otbers. 

Suit 01a 0ficia.l Bond-Surety, when ?tot liable-Receiver-hvi- 
dence. 

Thc sureties on lllc ofticial bond of a clerk arc ]lot liable for the default 
of their principal in admiiiistcririg a funcl 2 3  rcceircr. The statute in 
reference to the appointment of receivers 2nd the order in this c a x  
imposed upon the clefenclant a personal obligation only. Bat. Rev,. 
ch. 53 4 22. Bnt it is not competent to show by evidence dehors t l t ~  
record that hc aud his sureties so understood it. 

(Judges v. Deans, 2 Hawks, 93 ; NcNeiZl v. Morrison, 63 N .  C., 508 ; Cos 
v. Blair, 76 N. C., 78 ; Wade v. Odeneal, 3 Dev. 4.23, cited and ap- 
lxored.) 

CIVIL ACTION on an official bond tried at  Fall Term, 1880, 
of CASWELL Superior Court, before ~ u r e ,  J. 

The plaintiff appealed from the judgment below, 

Messrs. A. E. Hendemon and Craham &. Grahnnz, for plain- 
tiff: 

The fund received by defendant by virtue of his office ; 
end his sureties are liable. BroughCon v. Hayzuood, Phil., 380. 
Cases cited in opinion of court discussed. Clerk must ac- 
count for all moneys received, &c. Havens v. Latham, 75 N. 
C., 505 ; State v. Gaiues, 8 Ired., 168. This case distinguish- 
able from Gwgory v. Morisey, 79 N. C., 559. See also 1 Dev. 
& Bat. 414 ; Cecfou v. Becton, 3 Jones Eq., 419 ; State v. Mc- 
Alpine, 4 Ired., 140. Record cannot be explained by parol. 
Harrell v. Peebles, 79 N. C. 26. . 

Mr. Thos. Rufin, for defendants. - 
*Ruffin J., was of conusel in this case. 
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SAIITI-I, C. J. I n  an action instituted by the solicitor of 
the jndicial district of whicll Caswell county forms a part, 
pursuant to sections 21 and  2 2 ,  of chapter 53, Bat. Rev., for 
securing the estate of certaill infants i n  the hands of their 
r e r ~ ~ o r e d  gunrdiai~,  RIartl~a J. M70rnack, the order following 
n-as made at Fell  Term, 1870 : 

"On  notion, i t  is ordered by the court that Henry F. 
Brandon be appointed a receiver to take into his possession 
the estate of Sarah B. Russell, Ann F. Russell and IViIlie 
Russell, and manage the same to the best interest of' the said 
minors ; to lend ;heir money upon good security, and that  
Ile rent out the lands to the best advantage for the minors ; 
to collect the rents and lend the same upon good security." 

The  :~ppointee, who was then clerk of the court. continued 
to be sue11 until the end of his term of office in  September, 
1874, when he surrendered all the papers and effects belong- 
i ng  to tlla ofEce to his successor, retaining however the es- 
tate of the infants in  his hands alld acting thereafter, as be- 
fore, under his appointment as receiver. At  spring term, 
1875, the defendant, Bmndon, rendered his account of the 
administration of the estate, with the vouchers and effects 
thereof, and tendered his resignation, when the court sug- 
gested the name of another person in  his  place, who refused 
the appointment, and no further action was then had. At  
this time the defendaut h a d  f~~i thfu l ly  managed the funds 
--making regular annual returns-and had wasted and 
mi.-applied no part of it. 

At  fall term, 1878: the following order was entered : 
"This  cause coming on to be heard, and i t  being made 

known to the court that  the estates of the following narned 
infants (naming theln) are in  the hands of Henry F. Bran- 
don, as receiver, who has given no bond or other securit:- 
for the protection of the same, i t  is therefore, on motion of 
1'. N. Strudwick, wiicitor, acting on this behalf, ordered 
that  the said Brandon give a bond with good arid sufficient 

9 
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sureties, in double the anlount of the value of the estates in  
his hands, and justify the same before the clerk of this court, 
within thirty days from the last day of t l ~ i s  term ; or, in 
case he fail to do so, then that be file wit11 the clerk a sworn 
statement of his accorant as receiver of said estates, and that 
he pay all that way be in his hands f m  said infants, with- 
out further delay, to Ihs clerk of this cnurt, who is nppoint- 
ed receiver of the estates of said infants." 

The defendant, Brandon, ft~iliog to cornply with the order 
the present action is institated against him and the other 
,defendants, sureties to his official bond, given for securing 
,the faithful discharge of his duties as clerk, to charge them 
with the trust fund wasted and misapplied while in his 
$hands as receiver ; and the only question presented in  the 
irecord for us to solve is, whether the defendants are respon- 
sible in  damages for his default, 

To repel the allegation that the receiver~llip was conferred 
,upon the said Brandon in his official capacity as clerk, and 
to show that the appointn~ent  was entirely perso~jal, the de- 
fendants were permitted, after objection, to prove by wit- 
nesses that at  the time when the order appointing a receiver 
was entered, i t  was di~t inct ly understood and admitted by 
(the solicitor and the special counsel ap11ea~i11g and acting 
for the infante, in open court, before the rresiding judge, 
that the appointment was, in legal effect and so intended to 
be, individual and imposing no  obligaticn on the sureties 
to the officfal bond, and that until this assurance was given 
Brandon declared his unwillingness to hind his sureties for 
this new duty, and sooner thsn d o  so, he would resign hi? 
office; and that i t  was then made known that a guardian 
would soon be appointed and the appo;ntment of receiver 
was intended to be temporary only. 

Upon the facts thus proved, the court ruled that the sure- 
ties were not bound for th,e default of the receiver, the ap- 
pointment being personal, and that they recover their costs 
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egninst the plaintiff, and from this jndgmenk the plaintiff 
appeals. 

The  cases cited irz the ltricf of Ilie plaintiff's counsel 
establish the proposition that when an oSFicer of the court, 
designated a t h e r  by his official or individual name in the 
order, is cotnlnissio~zd to make sale of real o r  personal 
estate, Ize act.; in his official capacity and his sureties under- 
take for the fidvlityof his conduct. Judges v. Dean, 2 Hawks, 
03 ; illcflcil v. Xo~rison, 63 X. C., 508 ; Cox v. Blair, 76 N. 
C., 78. 1 1 1  such sales, when of land, the statute provides 
that " the coax t may authorize aqy o8;cer thereof, or any other 
competent, person to act." Bat. Rev., ch. 84., 6 15. And 
when of permr:nl property, that " the  court shall order a 
sale to be made by some o#cer of t l i p  COZW~, or other compe- 
tent person." ]bid., 5 29. So READE, J., declares in JIcNeil 
v. Morrison, that " whenever the person who is clerk is 
appointed, i t  is to he taken th:it he is appointed in his oE- 
cia1 capacity." To the same eEeect is the lamguage of BYNUM, 
J., in Cox v. Blair. These tlecisions rest upon the phrase- 
ology and  presumed intent of the statute, which differs 
somewhat from that ernployed when a receiver is to be 
appointed, and which directs the designation "of some dis- 
creet person" for that place. Bat. Rev, ch. 63, 4 22, 

The  plain import of the order of appointment without 
She aid of extrinsic evidence, in our opinion, and the sub- 
sequent action of the court in the cause, restrict i t  to the 
defendant as an  iadividual, ,in like manner as if he were 
not the clerk. No reference is made to tbe office in the 
statute nor in the order, and vie see no reason for giving it 
a wider scope or  difiewut effect than it  would have in other 
cases. While then we interpret the judgment from its own 
terms as having the legal operation intended by the court 
and by the parties, as the evidence discloses, and to impose 
upon the appointee a personal obligation only, we do not 
admit  that it can be controlled or modified by evidence 
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d e l ~ o m  the record as to what i t  was understood to  be. "The 
records may be identified by testimony," says RUFPIN, J., in  
Ij7ade v. Ode~eal, 3 Dev , 423, " but their contents cannot be 
altered or rneaniug explained by parol." I t  would lead t41 

mischievous cousequences if the wriBten memorials of the  
action of a court could be varied or explained by outside 
evidence of their meaning. T h e j  may be amended so as 
to speak the truth and in furtherance of right, but  while 
they stand, their import is a puye matter of csnstrucBion as 
other writings, and for reasons quite as strong. 

But the error in admitting the testimony is harn~less. 
since our construction of the order is the same as if i t  had 
riot been heard, and the exception is consequently without 
practical force. 

I t  n ~ u s t  therefore be declared time is no error in the 
ruling of the court and the judgment must be affirmed. 
Let this be certified that the cause may proceed in the coust 
below. 

No error. Affirmed, 

State ex. re[.,  Cc., W. I,. HOOVER, wife and others V. W. R, 
RERRYHILL and others. 

1. I n  an action on the bond of an admi~~istrator, sever21 breaehes may 
he joined evetl though they rehte to sevetal persons, provided they 
are all coverecl by the bond. 111 such cnse the ~nperior court has jnris- 
diction to establish the m o u n t  of the debt claimed, and no demand 
is necessary before suit brought. 

2.  The similarity between rules of eqnity courts and those established by 
the code in determining the proper payties to actions and special pro- 
ceedings for accounts, discussed by RUFFIN, J. 
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(BeTlig v. Foard, 64 N. C., 710; Baug7/n v. Strphensoz, 69 N. C., 212; 
Green v. Qreen, l b  , 294 ; Barns v Ashworth, 72 N. C. 496 ; Qate v. 
1WcKay, 6 Ired.. 397, cited and i~pgroved.) 

Crvrr, ACTION i n  the name of the  State ez ~ c t . ,  upon th9 
bond of a n  administrator, tried a t  Fal l  Term,  1880, of 
M r m ~ ~ ~ s c u s c ,  3upprrior Court, before Seynzou~, J. 

T h e  plaintiffs allege in  their complaint that  Joseph C- 
Nicholson died inkestate irl 1972, leaving as his uext  of bin  
five children, amongst ~110111 were the  two fernale plainti& ; 
and  that, in  the  same yeas adrniliistratian on his estate was 
granted to J. B. Nicholson, who executed a bond ~ i t h  
Samuel Besryllill and the dsfendant Herron as h i s  sureties. 
T h a t  in 1879, Lhe 1)laintiffs filed their petition i n  the  pro- 
bate court of their county against said administrator, asking 
for a settlement of the  estate, a n d  in  pursuance thereof an  
account was takcn, and  i t  was ascertained tha t  the  said 
adtninistrator was due  the estate of his intestate the  sum of 
$475.46, and a decree was entered against him in favor of 
each of the  said female plaintiffs for the sum of $95.09, that 
being one-fifth of the  whole sum. 

T h a t  the  surety ,San~uel  Berryhill, died i n  1878, intestate, 
and  the defendants, W. B. Berryhill and  C. B. Todd,are  his 
administrators. Tha t  thc  administraior, Nicholson, has 
committed S r e a c b ~ s  of hic bond by not paying the amounts 
d u e  the  phintiffs according to the decree of the probate 
judge, and heuce this action on the bund, i n  which they 
seek to recover those amounts.  

T h e  defendants demur  to the  complaint, assigning four 
grounds therefor : 

1. T h e  defecf of parties, in  that the  other hhree children 
a f  the  intestate, Joseph C. Nicholson, were not joined in  the  
act ion.  

2. A misjoinder of parties, in tha t  the  two decrees ren- 
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dered by Bhe probate court in favor oE the plainbiEs, being 
several in their nature, could not be joined in  one action. 

3. That  no demand was made upon the defendants h f o r c  
action was brought. 

4. ThaQ the supe r io~  court bad no jarisdiction of tlie 
subject matter of t l ~ e  action. 

The judge below overruled the demurrer, and the  defend- 
ants appeal$d, 

RUFPIN, 9. AS the questioa of jurisdiction goes to tho  
moot of the matter, we will consider of i t  first. 

The  act of 1838-'69, Rat. Rev., ch. 45, 5 133,pxovides 
that the creditor of tile decedenb may bring an action against 
his executor or administratar, 011 a demand a t  any t ime 
sfter i t  is due, but 110 execution sllell issue without leave of 
court, and upon p ~ o o f  that the executor or adminktrator has. 
failed to pay the creditor his matahk paxt oi the assets. I n  
construing this act, i t  was decided a t  a very early day aftex: 
its enactment, thae any  court baviag jurisdiction of the 
amount sned for, could entertain Bhe sait  sf the creditor so, 
far as to establish his claim and give him judgment tbere- 
o r .  Hedig u. B a r d ,  64 N. C., 710; Va~glghn r. Skphemon, 69. 
3. e., 212. Tljls settles the question of juxisdiction, 

As to tlie absence of a dematid upon the defendstr~t admin- 
istrator ber'ore suit, we know ~f no law requirir~g it 'eo be 
snnde. I t  is true, ihat  a party s ~ i n g  before makicg s u ~ h  a 
demand does so at  hie, own expense ;. for: bho law is peremp- 
tory that no  executor Qr adrninistratar who does not delay 
or neglect payrnenl unreasonably, shall pay costs in  any 
action, and no delay could be deemed unreasonable until 
there was a demand upon him, 
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Tbiv brings us to the question of the defect and the 
misjoinder of the pa~btiee plaintiff. 

W h m  the constitution of 1868 was adopted, whereby all 
'the distirlctionis between nctior~s a t  law and suits in  equity, 
: i~i t l  the forms of all suela actions and suits, were abolished, 
i t  became to be a matter of imperative necessity that there 
should be new r u l ~  provided for our courts in regard to the 
parties to the actions t6, be thereafter instituted. I t  was 
open to the law-making power of the state to have retained 
either the tecl~r~ical common law rules, or tl~ose that had 
been adopted by the chancery murts, and which were 
regarded a s  being more liberal; but as t l ~ c  two .were incon- 
sistent, and i n  many particulars coatr~dictory, they could 
not co-exist in  the same court, and be administered a t  the 
same time. Accordingly the provicions of the code wene 
adopted, wl~icln, with a few modifications, are the same with 
$he rules that had prevailed in the courts of equity; so that  
tliose old equity rules are our  best guides in determining 
the proper parties ro actions brought under the code; and 
t l ~ i s  court very early manifested a purpose to adopl tklern as 
mch.  

I n  looking into tbe a u t l w s  who laave treated of equity 
pleadings, it will be discovered tlaat courts of chancery had 
but few, aud those very simple, rules for determining the 
proper parties to a suit;  and that  a leading one was that 
every person who had an interest i n  t l ~  subject matter of 
the suit should be a party thereto; aud this, with the two- 
fold idea of making i t  safe to the defendant to pepform the 
decree, and of avoiding unnecessary litigation. Aud espe. 
cially was this principle adhered to and rigidly enforced 
whenever the object of the suit was to obtain au account 
from tlie clefendant. I n  every suit, the objece of which was 
to assert the right to have a n  account on khe part of tho 
plaintiff, as  belonging to a class of persons, all the individ- 
uals who compose the class mush be partie? and  before the 
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court ;  and the case of a suit by tbe next of kin or distrib- 
utees iigainst the personal representative of an estate for ail 
acconnt, is always cited in thr: books as an  illustration of 
the rule, it being universally held that  they must all in  oue 
capacity or another be parties to the action. 

But this  rule did not obtain unless nil the persons mere 
col~currently interested, not equdly,  for i t  map have been 
partially, in  the fund of which the account was sought. So 
that,  if some of the individuals who originally had interests 
had been accounted with, they need not be made parties to 
a, suit brought by the others. Or again, where the shares of 
the different parties had beell kept separate and distinct, so. 
that no one was interested in  ti~fit of the other, although d l  
due from the same party ant3 in t ! ~ e  same way, they need 
not all join. Or, st111 again, where several persQns were 
each entitled to certain $xed portions of an ascertained sum 
i n  the h m d s  of a trustee, ew11 might have sued for his own 
share, without joining those who had similar interests. 

This distinction Pomeroy in  his Treatise on Remedies in  
section 259, says is important, a n d  thus proceeds to state i t  
more fully: " If a ~rus tee  holds a fu~ id  which he is bound 
to distribute to diflerent beneficiaries in unequal propor- 
tions. and the proportionate share of eacil has not been as- 
certained, all the persons iuterested in the distribution a re  
necessary parties to an  action brougl~t  to enforce the t rus t ;  
but when the proportionate share of each has been definitely 
ascertained by a proceeding binding on the trustee, each is 
entitled to demaud payment of tile share belonging to him- 
self, a ~ d  if not paid, to maintain a separate action for it." 
To  tlie same effect is Story's Equity Pleading, $$ '207, 212: 
and 1 Dtiniells Chancery Practice, 265. I n  the light of these 
autllorities, this court does not think there is any defect of 
partie- i n  the case before us. 

When sued for an account before the probate judge, as 
the case states he was, a demure r ,  similar to the one here 
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relied on, would have been sustained, provided the  parties 
plaintiff in  that  proceeding were the same as in  this action ; 
but  failing to interpose the  objection there, and allowing 
that, court to proceed to judgment against him,  so as to have 
" the  proportionate sltare of each definitely ascertained." lie 
placed i t  in  the  power of each to sue him ; for the interests 
of the  several persons con~posing the class of distributees 
were no longer concurrent. 

Nor do we think tile demurrer can be sustained upon the  
ground of ~nisjoinder of the  parties. Indeed, there i j  no  
such thing as a demurrer for a ~nisjoinder as illere is for a 
defect of parties allowed by the code ; C. C. P., 5 95, and the  
cases of Creer~ v. G~.ee)z, 69 N. C . 204 : Bums v. Asl~zuurth, 72 
N. C., 496; such i~~is jo inder  of unnecesssnry parties being 
treated as surplusage. But  we presume the draftsman in -  
tended to demur  upon the ground tha t  several causes of 
action have been improperly united, aud as ive wish to try 
causes upon their merits and  not upon mere tecllnicalitics, 
we shall  consider it in that light. 

We presume that i t  will hardly be ~naintainecl that  the  
effect of the code, nit11 its freer and more elastic provisions 
has been to pevent the union of parties plaintiff, when the 
same was per~ni t ted by the common law. T h e  right to join, 
under  the  old system, has not been repealed or restricted, 
b u t  enlarged and  extended under the  new ; so tha t  if the  
actioll which we are now considering could hdue been main- 
tained a t  common lam i n  the names of the  two plaintiffs, 
and their union wouId not have furnished good ground for 
a demurrer,  i t  must  be safe to say tha t  i t  can be under the  
code, which detracts nothing from, but  adds to, the  privi- 
leges allowed under  thc  former. 

I n  the  State .v. iIPcKug, f3 Ired., 397, which mas a suit  
brought by several clistributees on the  bond of the  a d u ~ i u -  
istrator, and the point was made for the  defendants, that,  a s  
t h e  rights of the  plaiutiffs were separate, they must sue sep: 
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Cox 8. Cox. 

arntely, and that two persous could not unite as relators, 
unless t , l~ey were jointly interested in  a l l  the  damages that  
could be assessed under the  declaration, the  court lleld tha t  
t h e  bond taken by the state was a single security for the 
performance of each and every du ty  imposed upon the  ad- 
ministraior, and tha t  the  right to sue and recover on i t  must 
be co-extensive with the  security, a i ~ d  that  therefore i t  was 
colnpetent to assign just so Inany breaches of the bond as 
the  parties saw fit, whether one or more, and  whether for a 
failure of duty to one or to several persons. 

\Ye therefore see no  error i n  the  rul ing of the  judge below. 
No error. Affirmed. 

NEWTON COX and o t l ~ e n  v. LEV1 COX, Ex'r. 

Trial-Accou7tt-Issue-Executors and Administrators-h'tatute 
of Limitations. 

I .  Where a case involves 110t11 an accoulit and the trial of an iwte by a 
jury, it is not error to postpotie the ref(~re;~ce until the issiie is passed 
llpoll. 

2. AII esecntor or administrator who plcads the statute of limitations 
under w c t i o ~ ~  32 :2) of the code, rn~wt show l h t  the seven years hzw 
expired next after his qnalific:ttion before wit brought, a ~ l  that he 
has advertised accordi~~g to lan-. Without proof of the advertisement 
the  plea of the statute mill not x ~ a i l  him. 

(IZ. R. Co. v. Norrison, S'3 N. C , 141; Barham v Lomax, 73 N. C . ,  76; 
Cooper r. CI~e,ry, 8 Jones, 333, cited and approved.) 

CIVIL ACTION on a gnardian bond tried a t  Spring Term, 
ISSO, of RAXDOI,PH Superior Court, before Seyrnou7., J. 

T h e  action was brought upon the  guardian bond of 
Thomas  Cox, the  testator of t h e  defendant. William Cox, 
late of Kanclolpl~ county, died i n  the  year 1856, testate. His  
will in  which hie son Thomas Cox was appointed executor 
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was admitted to probate a t  t h e  August term, 1856, of t h e  
court of pleas and  quarter sessions for R a n d d p h  county. 
T h e  testator bequeathed i n  Iris will t e n  dollars to each of his  
grand-children,being seven i n  number,  to-wit: Newton Cox, 
Sarah E. Cox, Eliza Cox and  Nancy Cox (now interruarried 
with William Craven), hilary Ann Cox (intermarried with 
Calvin Wells) and  Joshua S. Cox. Tilomas Cox on the  pro- 
bate of t h e  will was duly qualified as executor a n d  after- 
wards i n  1864 was appointed guardian of the  said grand-  
children of his  testator and then executed t h e  g u a r d i a t ~  
bond, sued on, dated the 3d of February, 1864. 

Thomas Cox died on the  9th  of Nay, 1812, and  011 t h e  
20th of the  same montil his will was a d m i ~ t e d  t o  probate 
and the  defendant, LevB Cox, who  was appointed execu- 
tor therein, qualified and took upon himself the  brxrtl~ert 
of executing said will. The wards of his testabar a l l  be- 
i n g  of age (excepe Sarah Cox) w l ~ e n  he qualified as exec- 
utor, h e  tendered to them their respective s l~ares  of t h e  
identical bank bills which lie had received from h i s  tcsta- 
tor constituting the  fuud owing Cs tlie plair~tiffs a s  wards 
of his testator, and all of them refused to receive the 
same except Joshaa S. Cox and  Mary Ann Cox, wile of 
Calvin Wells. They received their shares and  t l~erefore  
have not joined in this actio~l.  T h e  defendant relied upon  
the  statute of l iu i i t a t io~~s ,  pleading tha t  be had I I I : I ~ C  d u e  
advertisement accordik~g to law for all creditors of his testa- 
tor's estate to present their claims and khat tbe  plair~tiffs 
have not brought  this action avitl~in seven years, neither 
after the  death of Olie said T l~o tnas  Cox, defendart's testator, 
nor vcitl~in seven years next  after tllis defendant's q u d i f y -  
ing as his executor. Upon a call of the  case, the pla~ntlfl 's 
moved for n relerence to the  clerk t o  take all account of t h e  
guardianship, and  H i s  Honor  refused the mo t ion  on t h e  
ground Chat the  d e f e n d a ~ ~ t  bad interposed the  plea of t h e  
statute of limitations and  a reference should be postponed 
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Cox a. Cox. 

unt i l  thc  i ~ s u e  rnised by the plea was tried, a n d  accordingly 
subniitted the issue to the  jury, to which rul ing the plaiutifi 
excepted- 

Upon the issue snbmitted, the  jury found a. specia: ver- 
dict as foliows : "That t l ~ e  testator, Thomas Cox, died on 
tlie 9th day of May, 1872, tha t  the defendant, L e r i  Cox, 
quitlified as executor on the  20th of May, 1572, or, the pro- 
bate of the  ill, and t h a h o  the  same day he  pu t  up  writ- 
ten noticer; a t  tile court liouse door s n d  four other public 
places in  tl:e county of Randolph, nctifying creditors to 
present their claims within t ~ r e l v e  months atid five days. 
'Sl~at all the relations except Sarah Cox were of tile fall age 
of twenty-one years, more tllan seven years before tile com- 
rnenc~nieutof  this action, and that the said Sarah Coxhecame 
twllnty-one year3 of age within three yenrs, viz : 1576 " 

Uimn the reudition of this verdict His  Honor  adjudged 
t l i , ~ ~  tile lietion was barrel1 by the statute of limitations ns 
to tllc plaintiffs, Newtoil Cox, E. R. Cox, E l i m  Cox, and  
ITlili,t!~~ Craven and wife Naucy Craven,and th,lt they Like 
not i l~l ig  by this actiou ; and that  they p:iy four-fifths of the 
cocts of tills action up  to a ~ i d  i~ lc lud ing  the costs of this 
telarll to be taxed by the clerk. IL is further ordered tllat 
the  calerk of tllis eourl take a.1 account of the  guardianship 
of T l ~ o ~ n a s  Cox as guardiau of Sarah Cox only, and report 
tlie state of the account aild c~ondltiori of the fond to the  
next  teri:~. To which judgmect  the  plaintiff excepted arid 
appealed. 

ASHE, J. T h e  first exception takcri by tire defendant's coun- 
sel is to the rul ing of H i s  I-louor in  rrgard to postponing a 
r e f ~ r t ~ n c e  for an account until  the  issne made by the plead- 
ings upon the statute of limitations 1 57x3  tri.ed. When a case 
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iuvolves both an  account aild the  trial of an  issue by a jury, 
illey c a l ~ n o t  be in~est jgi i ted a t  the  same time-the one [nust 
1 ~ ' w e d e  the other-and i t  would be needless to increaqe t h e  
expense and trouble of a refereuce when the case lnight 
~ e s u ! t  adversely t o  the  plaintiff upon the findil;g of the 
'cry.  Bul   hen the issue is first tried, if the v e ~ d i c t  should 
1 e for the  defendant the  account could still be taken ; but  if 
for the  plaintiff, that  would put an  end to tlae caseand s,lva 
t h e  necessity of an account. This  practice is recognized 
2nd recommended i n  the  case of A .  T. & 0. ri. R. Co. v, 
ddorriso?c, 82. N. C., 141. See nl5o Pcld~nm v. Lonzor, 5'3 K\'. 
c., 7s. 

T h e  o t h e ~  exception taken was to t h e j u d g ~ e n t  rendered 
hy H i s  Honor  npon the  special verdict i n  relation to t h e  
- i a t ~ ~ t c  of limitations. I n  this   the:^ was no  error. T h e  
iury found tha t  all of the  plaintifk were of iull age on the  
%Oil1 day of May, 1872, tha t  the  defendant yuallfied as exec- 
 tor o n  thz t  day and on the same day put  313 written notices 
~ t  tha  court house door and four other public places in the  
county of Randolph, netifying creditors to present their  
claims within twelve nmntlis and five day? from tha t  date. 
T h e  statute of limitations applicable to this case is chapter 
17 of Battle's Revisa:, Title 3, section 32, subdir. 2, which 
lcrovides tha t  actions must be brought "by  any  creditor of a 
r?ece:l-,cd person against his perso~lal or real representative, 
i t i th in  s e w n  years next after t h e  clualification of the execu- 
tor or administrator a n d  the ~nak i r ,g  the  advertisement 
required by law for crediiors of the  deceased to present 
their claims, &c. We do n o t  th ink  i t  was intended by this 
statute tha t  the  seven years sllould begin to r u n  from the 
t irue of b b  ~ n a k i i l g  tile advertisement." If tha t  was the inten- 
tion of the  legislature they would not i n  the  same connec- 
tion have eruplojed the words ' *  next  after the qualification 
of the  executor or adnlinistrator " as that is a n  event which 
~ c u s t  precede the advertisement and which under the pro. 
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visions of the law may do so, by the space of twenty days. 
To give the act that c.onstruction, there would be two events 
and  leave i t  doubtfal frow which the time is to be corn- 
puted. We are of the opinion, the wmls  " and making t l ~ e  
ndvertisment required by law," &c, were used simply to 
qualify the provisions of the act, and that  the act should be 
construed as if i t  read within seven years next after the 
qualification of the execntor or administrator, provided he 
shall have made the advertisement required by law for cred- 
itors of the deceased to present their claims, &c. So that 
for an  executor or  atlministrator to make out  his defence of 
the statute of limitations, he must show that  seven years 
have transpired after 11is qualification before the commence- 
ment of the action and that he has advertised as required 
by law. Witl~out  proof of the advertisement, the plea of 
the statute of limitations cannot avail him. We are sus- 
tained in  this construction by the in terpre ta t io~~ which has 
been put by this court upon the act of 1789. That  act 
(Rev. Code, ch, 46, § 16,) provided that every executor or 
administrator should advertise within two months after 
qualification for creditors to present their claims within the 
time prescribed by law, and by chapter 65, section 12, a part 
of the same act, that  all creditors residing in the state 
should present their claims within two years from the qual- 
ification of the executor or administrator, 2nd if they should 
fail to do so, they sl~ould be forever barred from the recovery 
of their debt. Thougli the failure tc~  present the claims is 
declared to be an absolute bar (except against thoselaboring 
under disabilities) without any qualificatioll as to the adver- 
tisement, this court has held that this statute did not pro- 
tect an  adluinistrator unless he had paid over the a~se ts  to 
the distribntees arld taken refunding bonds as well as adver- 
tised in conformity to the act. Cooper v. Cl~erry, 8 Jones, 
323. The judgment of tile court below must be affirmed. 

No error. Affirmed. 
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W. H. HURST. Ex'r V. W. If. ADDINGTON and mother. 

A clt~mnrrer to a cornplnint, i n  an action brought by a n  csecuto~~,  r~poll 
the ground that it docs not show the probate of the will and qwlliti- 
cation of the executor b ~ f o r e  suit broug?zt, is frirolons allil nil1 iiot 0~ 
snstained. Thc allegation that probate and qunlification were had ill 

the probate co11rt (nhich has j ~ u  isdiction of the snme) b f - f o r e j i l i ~ z ~  thr 
complaint,  is sufficient. 

(Swcpson v. Hnmey, 66 N. C., 436;  Boyden v. Hexry ,  53 N. C., 274: 
Daniel v. IIarpe~., Ib.  4, cited and approved.) 

CIVIL ACTION tried upon complaint and demurrer at  Fall 
Term, 1880, of BUNCOMBE Superior Court, before Gilmer, .I 

The complaint is as follows: 1. That on the 12th of Feb- 
r:lary, 1878, E. Morrow died leaving a last will and testa- 
ment in  wljich the plaintiff was appointed sole executor, 
and t l ~ a t  said will was duly proved arid admitted to probate 
:~ccording to law, and letters testamentary were thereafter 
issued and granted to the plaintiff as sole executor by thc 
probate judge of But~conlbe countg, and the plaintiff there- 
upon qualified as such executor and entered upon the dis- 
charge of his said office. 

2. That  on the 18th of April, 1876, the defendant exe- 
cuted to said Morrow a promissory note of which the f(,l,l- 
lowing is a copy: Twelve months after date, we IV. M. Ad- 
dington, as principal, and J. L. Robinson, as surety, prolllise 
to pay to Ebenezer Morrow or order fire hundred aud sixty- 
nine dollars and seventy-six cents for value received, wit11 
interest from date at  eight per cent. per annum. (Dated 
April ISth, 1876, and signed and sealed by said p r i ~ ~ c i ~ n l  
and surety). Upon wliich note is the following credit: Re- 
ceived on the within note forty-five dollars and ninety two 
cents, Aug. 2, 1850. 



144 I N  THE SUPREME COURT. 

3. That the balance of said note is still doe and unpaid 
bp the defendants; wherefore the plaintiff detnands judg- 
ment, first, for five hundred and sixty-nine dollars and 
seventy-six cents and interest according to law, and secondly, 
for costs of action. 

To whicll complaint, the d~fendants  jointly denjarred and 
assigned for cause thereof, " tha t  the complaint does not 
state facts sufficient to constitute a cause of action, in that, 
" i t  does not state that the will of E. Morrow was admitted 
to probate and the plaintiff qualified as executor of said 
will prior to the bringing of this action ; and further, the 
plaintiff does not show that thc judge of probate of Bun- 
combe county had jurisdiction to admit said will to pro- . 
bate; therefore the defendants dernand that the aclion be 
quashed, a!ld that they recover their costs." 

The  demurrer was overruled by the court, and the fol- 
lowing judgment rendered : The plaintiff by his counsel 
moves for judgment on his complaint upon the ground that 
the demurrer is frivolous, and the thotion having been 
argued by counsel and considered by the court, the court is 
of opinion that the d e i ~ ~ u r r e r  is frivolous; and i t  was there- 
fore ad~udged that the plaintiff recover of the defendants 
the amount of said note with interest at  eight per cent. 
and costs of action, from which judgment the defendants 
appealed. 

iMessrs. ill. E. Curter and Reude, Busbee & Busbee: for plaintiff. 
Mr. Jas. H. Illewimon, for defendants. 

ASHE, J. We concur wit11 His Honor in the court below, 
that  the demurrer was frivolous and should have been 
stricken out or disregarded, and judgment rendered for the 

I n  the case of Swepson V. Harcey, 66 N. C., 436, i t  was held 
that if the defences set up  in the answer are worthy of con- 
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sideration, they cannot be declared frivolous ; and in  such 
case the plaintiff should either reply or demur, and if the 
demurrer be overiuled, i t  became the duty of the judge to 
allow him to plead over, unless it is manifest that such de- 
murrer is frivolous and does ilot raise any question of law 
worthy of serious consideration, and is interposed merely 
for delay. And again, a frivolous answer has been defined 
to be one which is manifestly impertinent, as alleging mat- 
ters which if true do not affect the right to recover. B~og- 
den v. JIenry, 53 N. C. 274; Dad v. Harper, Ib., 4. 

Applying the principles enunciated in these cases to our 
case, we mnst concur with the jodge below that the demur- 
rer is frivolous. We cannot see how i t  affects thc: recovery 
of the plaintiff, arid i t  does seem to have been filed merely 
for the purnose of delay. The complaint sufficiently shows 
that the will was proved and the executor qualified before 
the filing of the coluplaint; these facts are stated in the 
complaint, and it is perfectly immaterial whether the pro- 
bate was had before or after the issuing of the summons, 
so i t  was done before the filing of the complaint, for it is 
common learning that an executor may commence an  ac- 
tion before he has proved the will, but cannot declare before 
probate. Toller on Executors, 46; 1 Williarns on Executors, 
260. That ground of demurrer then cannot he sustained. 

And the other ground is equally wit,hout foundation. 
The court of probate of Buncombe county has jurisdiction 
of the probate of wills. I t  has taken jurisdiction in this 
case and has adjudicated upon the matter. Its action must 
be presumed to be correct, and its judgment like that of any 
other court of competent jurisdiction must stand until set 
aside or shown to be void. 

There is no error. The judgment of the court below is 
affirmed. 

No error. Affirmed. 
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J: A'. EVANS, Adm9r, v. THOMAS N. 8MITi3[; Ex9r.  

Executors and Adminiskutors-Accounti~ty of. 

P. 111 an accoubt and settlement of a clecedent's eatate, theperso~ml rep- 
resentative is chargeable with interest on all nmneys from the date of' 
his receiving the same. 

4 Where an elrecotor in 186% was required by a legatee t o  corfect and 
pay over the legacy, and confederate money was collected and set 
apart for that purpose. and an account of the administration taken 
and reported in 1%1 when the leghtee refused to accept the funds tcn- 
dered; Held, that the loss should not Fall a p n  bhe executer,but a 
credit for the an~ount  be allowed hitn. 

3 Where an inventory of a testator's estate speciffed a c e d a h  note aval  
part thereof, the duty of showing that it was used in a n  alleged trans- 
action to pay a debt of the estate thereby removing his liability to 
accowt for the same, rests upon thc executor ; without such explanab 
tion, he wilt be charged with it as assets of the testator. 

4. In  such account it is not error for a referee to  separate and classify 
debits and crerlits fn different Bihds of currency according to their re- 
spective dates, when lie is not informed as to date of actoaIZpayments; 
and where there is no evidence as to bank notes the presumption is- 
they were used in administering the estate before any depreciation. 

.?'. The motion to dismiss this proceeding for the reasons assigned was 
properly overruled. 

(Pickeizs v. Miller, $3 N. C , 545; McNeilt v. Bodyes, Ib. ,  5@4, cited and: 
approved.) 

SPECIAL PROCEEBING- for an acc~unb and se t t lemnt  com- 
menced in the probate court aud heard upon exceptions to 
referee's report at  Fall Term, 1879,. of COLUMBUS Superior 
Court, before Seyn~our, J. 

Upon the hearing of the case, the court overruled the 
exceptions and the de fenda~ t  appealed. 

Jfi. A. T. London, far plaintiff. 
&Ir. 7'. H. Sutton, for defendant, 
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SMITH, C. J. Bythel Rouse died in the year 1859, leav- 
ing a will in  which lie bequeathed his entire estate, subject 
to the payment of debts, to Betsy Sellers, who afterwards 
became the  wife of the defendnnt, and died intestate ; and 
this action. instituted March l'ith, 1575, in the probake 
court of Columbus county, against the defendant, the exe- 
cutor, is for an  account and settlement of the testator's per- 
sonal estate in  his hands,aud for the recovery of said legacy. 
The  defendact moved, up011 several grounds, to dismiss the 
proceedings, and, his motion being deniecl,put in his answer, 
rind set up various defences, to-wit : 

1. The want of jurisdiction in the probate court. 
3. The bar of the statute of lin~itations. 
3. The auditing of the administration account by the 

coilnty court in tlle year 1564. 
4. A prior adjudication in other similar suits of the sub. 

Sect matter of the actioi~ ; and 
6. Tlle conversion of the estate into colifederate money 

a t  the instance of the legatee ant1 her husband, and their 
subsequent refusal to receive it, whereby it had been lost, 
and the defendant absolved from liability therefor. 

Upon the coming in of the answer and the refusal of the 
court to dismiss for the matters therein set out, the  defen- 
dant appeaied to the judge of the superior court, who on 
the hearing sustained the judgment of the probate court 
and ordered a reference to the clerk to take and state the 
account of the defendant's administration of his testator's 
estate. The clerk made his report a t  fall term 1876, where 
wit,hout further action it remained until spring term 1878 
when i t  was recotnrnitted wit11 instructions to the referee to 
state the account in detail, distinguishing between the re- 
ceipts aud disbursements iu confederate and other currency 
and report the evidence in  reference thereto. At the easu- 
iog term the referee again reported the account with the 
evidence accompanying it, showing to be due from the 



148 I N  THE SUPRJ3ME COURT. 

defendant with interest computed to September 23d, 1878, 
i n  confederate money $720.97, and in other currencp- 
$2,929.05. 

Many exceptions were taken by the defendant's counsel 
from the judgment overruling which he appeals to this 
court. These exceptions xi11 be considered and c?i$posed 
of in  the order in wltich they are  enurnelated i n  the record : 

1. The defendant is charged with interest on all the 
moneys received, from the respective dates of each. 

The exception is overruled upon the authority of the 
eases of Pickens v. Jli l ler,  83 N. C., 343 ; and  Mc,lreiU v. Hodgo,  
Ib . ,  504. 

2. Interest is erroneonsly charged upon the confederate 
money offered to the legatee and her husband in 1864, and 
refused, from which time i t  should cease. 

This exception is dependent upon another, in regard to 
the allowance of the principal sum as a credit, and will be 
considered i n  connection with that .  

3, 4 aud 5. These exceptions relate to interest and fall 
within the prirlciple applied to the first exception. 

6. The  referee, while he charges the defendant with all 
.funds coming into his possession, disallows a credit for the 
sum of $1722, the balance ascertained to be due i n  the 
audited account, and which, collected by the direction of 
the  legatee, with her  I~usband's assent, he, as her adminis- 
<trator, when the same was tendered in  February, 1564, re- 
fused to receive towards the legacy. 

While the testimony is conflicting, the weight of i t  is to 
the  effect that  while the defendant was not disposed to 
reduce solvent securities into a depreciating confederate cur- 
reucy, he was required by the legatee with the privity, if 
not the approval of her husband, in 1862, to collect and pay 
over tbe legacy ; and that  he proceeded to do so, aud was 
prepared wi th  the  funds to pay over the sum found by the 
auditors to  be due, as soon as  they made their report in 
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February, 1864, and that the plaintiff refused to accept the 
money. The defendant sweors to these facts. The  plaintiff 
admits the offer of sethlement and his declining it, because 
of his duties in the military service. Another witness who 
was preeent, testifies to the defendant's proposal to settle 
wit11 the plaintiff, a t  that interview, and to his having 
money, and that the defendaht refused to take it, saying he  
would take gold and silver, or the new issue of confederate 
treasury notes. The defendant explains his delay until 
early in 1864 i n  offering to settle, by saying that the debts 
due the testator were not collected, nor were all his liabili- 
ties discharged until about that, time. The  defendant 
i i~ r the r  testifies that he labelled a package containing $2000 

I in confederate notes, with the name of "Evans," a large 
portion of which was paid him as executor, and belonged 
to the trust fund, which was set apart for the payinerit of 

I 
the legacy, and laid with (but not intermixed) the moneys 
of others. I t  does not appear that the defendant demanded 
the acceptance of the sum which he then supposed he was 

l owing i n  full satisfaction of the legaey or that i t  was refused 
I on that ground. The evidence is, that the defendant then 
I proposed to have a settlement,and had reserved and held the 

I sum stated to pay over to the administrator of the legatee. 
Under these circumstances, the loss of this money ought 
not to fall upon the defendant, and he should be allowed a 
credit therefor with interest to the time to which the 
referee's computations are made. This, and exception 2 are 
therefore sustained, and the ruling of His Honor reversed. 

7, 8 and 9. These exceptions all relate to the charge of 
tile note of one Batten for $400, the objections to which are 
presented in different aspects, aild may be considered to- 
gether. 

The  note is specified in  the inventory as part of the tes- 
tator's estate, and the removal of the defendant's liability to 
account for i t  rests upon himself. With presumed full 
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knowledge of all  matters iu  exoneration, he makes no  
explanation iu  his testimony. A witness examined in refer- 
ence to the note says that himself and the testator were 
co.sureties for oue " Owen in the sum of $800, given in pur- 
chase of a lot, and, fearing loss, they took and sold the land 
for that sum to Batten, executed two sets of notes to 
them, for one moiety of the purchase money to each. It 
does not appear that .the testator, or his executor, paid a n y  
part of the surety debt, or that the Batten notes were applied 
to its discharge. Unless they have been so used, and the 
settlement made outside of the administration account, they 
constitute a part of the testator's estate. If the notes were 
delivered to the holder of the Omen note in payment, t he  
defendant is riot chargeable with them. The duty of show- 
i n g  the facts necessary to the defendant's relief, devolved 
upon him, as being within his knowledge, and in the absence 
of explanation, they are properly treated by tbe referee a s  
assets of the testator, for which lie is liable. 

10. The  referee separates the funds received and paid out  
as required by the order without evidence, except as  to the 
receipts in bank notes. 

The referee, for want of info~mation of the dates of actual 
payments, has classified the claims according to their sever& 
dates, and s u c l ~  debts as existed before confederate notes 
came into use, and were therefore payable in  other currency. 
As the plainti8 fails to show when and in what money they 
were collected in part, he properlycharges the executor wit$ 
the motley in w13ich they ought to have been paid. The  
exception is untenable. 

21. There being no  evidence as to the value of bank 
notes, they ought not to be charged as good money and a t  
their face value. Two witnesses, J. J. High and A. J. Noy, 
testify t n  payments made to the defendant by them in  bank 
bills, and in both cases the transaction took place before the 
war. What disposition of the notes was made by them does 
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mot appear, aadttheg a.re,not produced. I t  must therefore be 
assukned Shey were used before any depreciation, and the 
defendant must be held responsible aecordingly. 

12. 'Thk exoepSin is too vague a n d  i n k f i n i  te So be con- 
-sidered. 

13. The mferee impmperly charges the executor with the 
.balanre .due from 'him, in good, instead of eon federate cur- 
aency. The bdaslw in the latter culrrency wil l  be extin- 
.guishcd by the allowance of the item of $1722, in exception 
43, and no further ainswer 4s reqairad t o  meet the objection 
.as,to the o&er balance due. 

14. This exception is but a repetition .of the 10th excep- 
rtion, and needs no furlher remark. 

The motion :to dismiss far any of (the .reasom assigned, 
was properly ~efused. 

The account twill &be referred fo-the cle& fm reformation 
>in cmformiky with e u r  mlingc;,nnless the prties.themselves 
;agree upala the corrections, and upon the canfirmation of his 
zsepwt, the plaintiff will be miitled to judgment. 

Error. Judgment &modified. 

P. W. TL@BTN.C;ON T. J. A. HOWARD anti another. 

A school cmmit tee agrecd+n writing to .pay a teacher of a free school 
the sum of thirty dulhrs permonth, and the teacher brought a n  action 
in a justice's court against the committee to re@ovel.the same; ReZd, (B 
School committeetnen are p M i c  o&ew and not personally liable on 

-contracts made in the linc of their doty; nor will this action lie 
against them in their corporate capacity, 

@) In &.case a.aaandnmus to cromyeldhe committee togivean orcler 
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on the county treasurer for the sum due f a r  plai~~tiff 's service., is the 
only remedy ; and of this, a justice of the peace has no j~rixliction. 

(Taylor v. School Corn., 5 Jones, 98, cited sad approucd.~  

CIVIL ACTION tried at  Fall Term, 1880, of Lrwco~ri Supe- 
riar Court, before Xeeqmour, J: 

The plaintiff sued in a justice's court upon a contract of 
which the following is a copy: "Wo the undersigned corn- 
rnittee of E d ~ w d ' s  district aukhorizc, M. W. Robinsou to  
teach the free public school in this district, to cammeuce on 
Monday, July 15th, 1878, and continue until f ~ n d s  are ex- 
haust,ed. Wages $30 per month." (Dated July 213, 1878, 
and signed by J. A. Howard and J. H. Ii. McConneli, school 
committee\. The plaintiff alleged that  he had per formd 
the services and the committee had refwed to pay him t he  
wages agxeed on. 

From the justice's court the case was  caxrisd by appeaI to 
the superior c u r t ,  where judgment of nonsuit was entered, 
and the plaintiff appealed. 

Mesws. H o h  & NG&, for plaintiff: 
MI-. B. G Cobb, far defendants, 

RUF~I'ZN,  3. If t h e  plaintiff seeks t o  recover of t h  parties 
whom be styles, "school committee," i n  their individual 
capacity, then his action will not lie ; for being public offi- 
cers and contracting with the pIaintiE as such-, they are not 
personally responsible; i t  being the law, that public officers 
are not liable on any contracb t h e  may make within the 
line of tlieir duty. If he seeks to recover of the "school 
committee " in its corporate capacity, then he t u s  mistakea 
his remedy. 

The scllool commitbee is not allowed by lam Qo have auy 
of the school fund under its control. I t  could not, if i t  
would, pay the plaintiff out of the proper fund.. I ts  duty 
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eonsists in  giving the teacher an order on tbe county treas- 
user for the sum due for his services. And should the 
plaintiff get a judgment against the "committee," he would 
be n a  nearer his money than now. His  appropriate and 
only remedy is by means of rulandamus, (Taylor v. Schoot 
Committee, 5 Jones, 98) of which n justice of the peace has 
no jurisdiction. 

No error, Affirmed, 

State ax,  el. of C .  C. KlNG v. JOSEPH A .  MaLURE. 

Ofice mad Oficer-Constable, derm of ofice of. 

3, The provision in article four, section twenty-five, of the constitubion 
that L L  :dl incumbents of said offices shall hold until their successors arcl 
qualified," dms uot embrace the office of csnstable. 

2 Where a constable mas elected in IS75 for two years and no election 
mas had in 1877; HeM that a vacancy occurred which the county com- 
missioners had the power to fill. C o ~ t ,  Art IV., $24. 

(People v. IMcJuer, 6S N. U., 4GT, cited, disti~gaiohcd aud approved.) 

CIVIL ACTIGZN i ~ 1  the nature of qua warranto tried a t  
Fall Term, 1880, of MECKLENBI'RQ S a p e r i ~ r  Cc;urt, before 
Seymour, J. 

This  actian was instituted i n  the name of the people 
of the state on the relation of the plaiutig: King, 
to try the title to the office of constable. The facts are 
stated by Mr. Justice RUFFIN i n  the opinion d this court. 
His  Honor held that the defendant was entitled to hold the 
office, and the plaintiff appealed. 

Messrs. Shipp & Bailey, for plaintiff. 
Mes~rs.. Dazud &I Walker and A, Burwell, for defendant, 
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RUPFIN, 8. I n  this action the relator seeks to recover of 
$he deferadant the office of constable for the Charlotte town- 
ship in  Necklenburg county. 

At the regular election, held to fill thak office in Angust, 
1875, the relator was dected and soon thereafter was induc- 
ded into oace. There was no election in 1877 for constable 
i n  that township, the county commisfiioners having failed 
ito provide for one. On the 6th of August, 1877, the said 
commissioners notified the relator to file a h n d ,  which he 
did on the Sth, and the same was accepted. On tile first 
Monday of September, 1877, the county comlnissior~ers 
declared the oflice of constable of the township to be saraut  
and  appointed the defendant thereto, who gave the bond 
and was inducted into office. The relator at the ssme time 
tendered a bond which the cornmissionera declined to re- 
ceive. 

Under these fads the relator claims that he had the right 
to hold ovez in his office until an election, and tliat there 
was no vaeancy which the commissioners could fill by the 
appointment of the defendant; and that is the paid pre- 

a Ion. sented for our deterrniii t' 
I t  is stated as au admitted fact iw tbe ease, that +,he action 

of the eomnaissioners in givirig notice to the relator to file 
a bond and theis acceptance of it on the 8th of August, 
1877. wae the resulk of a misapprehen$iori, arid th:tt he 
bases no part of his cJain~ to !he oEce thereon; so that 
$hose circumstances will n ~ t  cuter at  all into our cotlnidera- 
tion of the righks of the parties. 

These rights depend upon the construckion to be givcrl to 
the 24th and 25th sections of article four of the amended 
eonstitotion of 1875. This artiele after providilag for the 
election of judges of the supreme eourt, and judges of the 
superior courts for the state, and sheriff's aud comners for 
the several counties, provides, in the 24th section, for the 
elsection of a constable for each township, who shall hold 
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his office for two years, and in  case of "vacancy existing 
for any cause i n  the office, the con~missioners of tlie county 
may appoint to the same for the unexpired term ;" and in  
the 25th section i t  provides that "all vacancies in the offices 
provided for in this article of the constitution shall be filled 
by the appointtneiits of the governor unless otherwise pro- 
vided for, and the appointees shall hold their places until 
the next regular election for members of the general nssem- 
bly, when elections shall he held to fill such offices. If any 
person elected or appointed to any of said offices shall neg- 
lect and fail to qualify, such office shall be appointed to, 
held and filled as provided in case of vacancies occurring 
therein. All incumbents of said ofices shall hold until their suc- 
cessors are qualified." 

The relator insists that tlie words which we have italicized 
apply not only to those offices provided for in the previous 
part of the section, the appointmeut to which in case of 
vacancies is conferred upon the governor, but to ali offices 
provided for in any part of the fourth article, including 
that of constable, and that therefore he has a right to hold 
over in his ofice nuti1 a successor is qualified. 

Keeping in view the rule, which is a cardinal one, tl-iat in  
giving n construction to the constitution the spirit and 
intent of its framers is the safest guide, and that in order to 
ascertain this intent, especially in  the case of an amended 
constitution which is supposed to be changed because of 
newly discovered or nen-ly arisen exigencies, the miscilief 
intended to be remedied is the surest test, we have felt con- 
strained to give to the clauses under consideration an inter- 
pretation differing from that insisted on by the relator. 

I t  will be observed iu the first place, that section 24 of 
article four of the  amended constitution, in which the elec- 
tion for the office of constable is provided for, is in ipsissimis 
verbis with the 30th section of the same article i n  the con. 
stitution of 1868 : and that  the 25th section of the for me^ 
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containr the whole of section 31, as i t  stood in the latter, 
with a modification and two additions. 

This leads us to the conclusion that the provisions of the 
new constitution were tuerely substituted for those of the 
old, and that the modification and additions were intended 
to affect the subject rnatters embraced in the ~ r i g i n a l  sec- 
tion, but in nowise to multiply then] ; and since the section, 
before amendment, extended only to those offices which 
could be filled in case of vacancies by appointments made 
by the governor. so we hold i t  to be now after the adoption 
of the amendments. 

As to the mischief intended to be remedied, me are forced 
to take notice of the fact, t11at the construction of that pro- 
vision of the constitution of 1868, which gave the appointees 
of the governor in  certain instances the right to hold their 
places uutil the r!ext regular election, was at oue time a 
vexed question, and that when brought here for a judicial 
determination, this court was itself divided as to the cou- 
struction proper to be given to it, Judge READE, in  a very 
able dissenting opinion, giving to the clause a meaning 
essentially differing from that given to it by other members 
of the court. 

Again, we know that a grave doubt as to the real effect 
and meaning of that other clause of the older constitution, 
which extended the term of certain officers until their suc- 
cessors were elected and qualified, existed i n  the minds of 
the people of the state, and that i t  was not put entirely to 
rest even after the question had been the subject of a decis- 
ion by this court, t l~ough that decision seemed to be sup- 
ported by very sound reasoning and very high authorities. 
When those who framed the iirnendments to the c~ns t i t u -  
tion in 1875, came to perform their work, their purpose and 
intent were to render i t  certain in  those particulars which 
had been the subject of controversy, and this they sought 
to do by specifying what general election i t  was, until which 
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the appointees of the governor sllould hold their places, and 
by declaring i t  to be the election to be held for members or 
the general assembly next after the titne of their appoint- 
ments, and hence the necessity for adding that last clause 
which the relator makes the fcundation of his claim; for 
inasmuch as the election for the members of the general 
assembly might be held at a time d e l l  i t  was impossible 
for the person declared elected to qualify by taking the 
oaths of office, i t  was essential, in order to avoid the incon- 
venience of being without n n y  officers, to provide ths t  the 
incurnbents, that is, those in under the appointnlent of the 
governor, should continue to hold until such qualification 
of their successors. 

This being our interpretation cf the constitution, i t  is not 
necessary for us to determine what would have been the 
the rights of the relator in the premises, in  case the office 
of constable had beon included in that class, the incunlbents 
of which were allowed to hold over until their successors 
were qualified. But inasmuch as the right would have 
extended, not as in il.lcJver1s case, 65 N. C., 467, to the election 
and quaEiJication of his successor, but to his qual?lficntion 
merely, are incline to think that the two cases might be djs- 
tinguished. But in August, 1875, the relator was elected 
constable for tlle term of two years, which term expired in  
August, 1877; and in the absence of any law giving him a 
right to hold over, the office became vacant, so far at least 
as to devolve the duty of filling it upon the comn~issionerv 
for the county. 

As to the unseemliness so earnestly urged upon us by 
counsel, of permitting them, after creating the vacancy, to 
fill i t  with their appointee, we can only say that if guilty of 
any  dereliction of duty they are amer~able to the law, t l~ough 
this court can but be aware that about that time, owing to 
the shifting of the times for holding elections, some irregu- 
larity occurred in tnany parts of the state in regard to the 
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elections for offices of minor importance, and we presume 
the  failure in this instance proce~ded from some such cause, 
Be tliat Iiowever as i t  may, it can i n  no wise add to or de- 
tract from tlie rights of the relalor under the law. 

No error. Affirmed. 

I:OBEB'I' SIMPSON and others V. COMMISSlONERS O F  IlECK- 
TJENBTJRG. 

Fence Law- Counties and Tozonships-injunction- Taxes. 

I-ncler the act of l 6 i 3 ,  ch. 193, an election was heid iu township NO. 6 
of Meclilrnburg county, which resulted in favor of a "fence law," and 
the co~unty com~niesioners tllereupon ordered that the townsllip trus- 
tees makc an  estimate of the expenses of erecti~rg a flnce c~nclosiog 
the tuwilship as provided by the act, and directed them to levy and 
collect a tax s idcient  to defray the same, thc amount assessed heing 
submitted to and approtecl by the commissiotlc~re. Upon an applica- 
tion for an injunction to prevent the collection of the tax, it was held; 

(1) That upon the commissioners ascertaining and declaring that a t  
the election which was properly held a majority of the voters favored 
the prow:ious of the act, the same is concliis've and gives effect to the 
et~actn?ent. 

(2) Irrcyr~larities in thc details of the anilcttaking will not be allowed 
the c f f i  ct to annul the tax-levy and ildfrat the entire work. 

(3) Tho sanction of the commissioners to the tax levy of the trustees, 
m n t l ~  it their act. 

(4) It was not error in the court below to dismiss the action. 

A P ~ L I C A T I ~ N  by plaintiffs for an injunction heard a t  Fal l  
'l'erm, 1879, of MECKLENR~~EG Superior Court, before Buz- 
ton, J. 

The purpose of the present action is to restrain the  en- 
forcement of a t ax  levied and i n  process of collectior~ to 
meet the expenses incurred in constructing a fence around 
the territorial limits of township No 6, usually known as 
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Clea; Creek township, under the sbct of March 3d, 1873 
(Acts 1872-'73, 5 193). The operation of Bhe act is eonfined 
to Mecklenburg and four other counties and was to take 
effect in each when its provisions were adopted by a popular 
vote taken therein. I n  case of an adverse vote in the county 
i't is enacted in section seven tlmt then " upon the written 
application of tnwuty-five farmers in  any one townsliip ins 
such county, the con~~nissioners of said county shall order 
a n  election to be held in  said township,according to t h e  
provisions in this act at  an,y time after giving public notice 
a t  three or more public places In said township for thirty 
days, and if t l ~ e  cozn~nissioners of the eouaity, the returns. 
having been made to and examined by them, shall declars 
that n nlajority of the legal voters of said township have 
voted for the acceptance of the  p~ovisisns of this act, then 
the provisioi~s of this act s l~a l l  have full force and effect i n  
such township, but mot until the citizens thereof shall have 
erected a good and substantial fence around its territory, with 
gates on all the public roads where they enter into or pass 
out of its borders." 

Under the direcBions of this section an election was 
ordered and held in  the said townslrip on December loth,  
1874, and the result reported to the county commissioners, 
from which i t  appears that sixty-eight votes for, and sixtp- 
six votes against, accepting the provisions of the act were 
east at  the election. 

Tpoa this report the cornmissioners at  their meeting on 
.January 4th, 1835, made t11e following order: " I t  appear- 
ing to the byard that  a lnajority of the voters of Clear Creek 
to~msh ip  No. 6 have voted in f.;lvor of the proposed fence 
law aforesaid, it is ordered by the board that the trustees of 
said township proceed to make an estimate of the expense 
of ellclosing said towilship and report their proceedings to 
this board, and that they proceed to enclose said township 
as directed by said act of the general assembly aforesaid." 
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The  subsequent action of tlie con~missioners, as shown by 
the record of their proceedings, ]nay be thus summarily 
stated : 

fit the session held on M;iy 17th,1875, the township tras- 
tees were directed to ievy upon the real and personal prop- 
erty within the township a tax sufficient to defray the ex- 
pense of erecting the fence and make report tl-lcreof. 

At  the session on October 4tb, 1875, the township trusteea 
were required to proceed to collect the tax so levied. 

Upon complaint of tlie insuficiency of the fence, a com- 
mittee appointed by the commissiouers examined the fence 
and finding it defective, the co~nrnissioners ordered that i t  
be made by the trustees, "strictly as the law directs." 

At the session on February 38th, 1876, the commission- 
ers passed an  order at~thorizing the trustees to levy a tax 
on the property aud  polls of said township to defray the 
expense of enclosing the township, to be submitted for 
their approval. 

At the sessior, on March Gth, 1876, a tax of $2 on the 
poll and $1.20 on property of the assessed value of $100, in 
the aggregate not to exceed $1300 nor be less ~ h a n  $1400, 
the estimated cost of the work, was submitted to and 
approved by the c.otnmissioners. 

The  grounds upon which is based the application for an 
injunction against any further proceedings for the collec- 
tion of the unpaid taxes, necessary to meet the costs i n -  
curred i n  pu t tkg  up the enclosing fence, are : 

1. The registry of voter; shows that a majority of those 
entitled to vote did not cast their votes a t  the election for 
the acceptance of the act. 

2. A portion of the township territory is left outside of 
the enclosing fence. 

3. Territory beyond the township arid connty litnits is 
included within the surrounding fe'nce. 

4. The  taxes were not levied in accordance with the rea 
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quirenlents of law, in that, t l ~ e  discretion reposed in the 
commissioners was exercised not by them but  by the town- 
ship trustees. 

The answers of the defendants to the general averments 
of tile fact upon which the plaintiffs' imputations are de- 
pendent are to this effect: 

1. 'I'he report of the election made by those who conducted 
it, s h o ~ e d  that a tnajority had voted for the adoption of 
the act and i t  was SO adjudged by the commissioners. No 
one appeared to contest the legality or result of the election, 
nor was any cotnplaint hcard from any source until after 
the fence had been built and the tax imposed for payment. 
The registry of voters was made out about 1870, and suc- 
cessive names have been since added thereto, without pur- 
gation of names of  such as have since died or removed, and 
it does iiot contain an accurate list of those now entitled to 
vote, and hence cannot be relied on to show that a majority 
vote was not cast at  the election favorable to the proposi- 
tion then submitted. 

2. Two residents are left outside the fence a t  their own 
request'and for the reason that the township line severed 
their fartns which lay on either sidc, and the fence, if pur- 
suing it, would have been of great inconvenience and of 
little or no benefit to the respective owners. 

3. The fence extends beyo!~cl the boundary line and takes 
i n  a srnall strip of land lying in Union county, belonging 
to three residents therein. This was at  the special request 
of tbese parties, and for the same reasons that pronlpted 
the exclusion of the others, 31id upon conditions, expressed 
in a col~tract that they pay their pro vatu part of the ex- 
penses, and that tllis deviation saves to the township about 
one hundred dollars which would have been necessarily 
incurred in following the exact township boundary. 

4. The commissioners in the exercise of their ow11 judg- 
merit levied the tax, aided by the trustees in their advice as 

I1 
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to the mode of levy and in their estimate of the cost of the 
undertaking. 

I t  was ordered by the  conrt at  fall term, 1879, that the 
canse be dismissed at wlai~ititfs' costa, from whicli ruling 
they appealed. 

il/lessm. Sliipp & Bai ley ,  for plaintiffs. 
i l lcss~s. IYilson & Son ,  for defendants. 

SMITH, C. J., after stating the above. TLei-e was 110 evi- 
dence before the conrt in  dismissing the action, so far as 
the record disclose.?, except what is Surnisl~etl in the sworn 
complaint and answers. Thc judglnent of thc court ulubt 
therefore have beell rendered upon the allegations nl~cle by 
the plaintiffs, with the admissions and  explanation^ of the 
defendants; aud n o  specjnl error is assigned in  the rulings 

Lof His Honor from which the appeal is taken. 
1. We think, under the statute wllici~ requires tilt: C O I ~ -  

missioners after exalni I I R  tion of the returus, to ascertain 
and declare the result, their decision upon the returns of an  
election regularly and properly held is final and conclusive 
of the question. When they declare tllat a majority liave 
thus voted, then and not upon a iurtlier inquiry into the 
vote, " the provisions of this act shall be i n  full force and ~flect." 
Upon the fair and honest exercise of their judgment ill de- 
.termining the vote, t l ~ e  validity of the enactment is pus -  

pencied, and its operation is not left to the uncertainties ot 
a future enquiry. As the law is left contingent upon the 
acceptance or rejection of the voters, i t  is important that the 
event ubon which i t  depends should be conclusively determ- 
ined :in some way, and the act commits this cleterrninzl- 
.tion to the cornlnissioners by whom the returns are to be 
examined and the result announced. 

2 and 3. The deviations of the fence from the 1)recise 
boundaries of the township with the explanations i n  refer- 
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ence thereto cannot bc allowed to have the effect of render- 
ing the proceedings under the act illegal and annulling the 
tax levy by whioh the means are to be raised to meet the 
vosts of the undertaking. If irregularities, they can he 
be easily corrected, without defeating the entire work. 

4. T l ~ e  taxes are levied by tho proper legal agency, in the 
co-operation of the township trustees with the commissioners. 
T h e  fornler made their estimate of the taxes required and 
of the levy sufficient to meet the costs of the work, and the 
sanction of the commissioners made it  viriually and truly 
their act. The township trustees " under the stipervision 
of the county commissioners, have control of the taxes and 
finances, roads alid bridges of the township as may be pre- 
scribed by law." Const., Art. VII . ,  5 5. If the act of Feb- 
ruary 12th, 18'7Z, is egectual i u  t r ~ n s f e r r i ~ i g  the power to 
levy taxes for township purposes from the trustees to the 
commissioners, its requirements have not been disregarded 
in the manner i n  which the present tax has been imposed. 

We do not deem i t  necessary to pursue the enquiry fur- 
ther, since in our  opinion no injunction could properly 
issue upon any  of the grounds set out in the complcint to 
arrest the proceedings under the law, a n d  thus withhold 
payinent to those whose labor and  money have been ex- 
pended in this public work for the cornrnori benefit of all 
having lands to cultivate atid be protecteil u-ithill the town- 
ship. 

It must be declared there is 110 t rror and the judgment 
is affirmed. 

Yo error. Affirmed. 



I 6 4  I N  THE SUPREME COURT. 

J. N. WALLACE v. BOARD OF TRUSTEES of Shxron Township. 

Board of Township Eustees deprived of corporate powers- 
Public and Private Corpo~ati~ns-Rig/~ta of 

Parly cleahg with same. 

1. Tllc eo~ in ty  government act of 1877. ell. 141, deprived the board of 
township trusters of its esistcnce as a municipal corporation, and 
het~ce  it c:mnot be a party to a suit. 

2.  A party dealing with a mnnicipnl corporation 11nsno suc l~  vested riqht 
qrowing o ~ i t  of his contract with t h e  s:unc. as is protected by the ferl- 
em1 constitr~tion. It is a public in~t i tn t ion :ind the state may destroy 
its corporate powers, leaving the party endarn:tged to seek relief by an  
appenl to the legislature. But tlic r ~ r k  is otllerwise with regard to 
private corporations. 

( ~ ~ i t c e k  v. Trustees, 5'1 N. C., 404 cited and  approved.: 

CIVIL ACTION tried a t  Fall Term, 1880, of Ill[ecr;r,~srruao 
Superior Court, bcfdre Seymour, J. 

The plaintiff' appealed from the ruiing of the court below, 

RUFFIS. J. In  1873 the  plaintiff inadc a contrnct with 
tlie then board of trustees of Sllnron towllsl~ip of Meclilen- 
h r g  county, iu  pcrsuan(*e of which hefuri~ished t l ~ e  neceu- 
sar? rails mid built a certaii~ fenre, and was to receive in 
compcfiwtion the sum of $550 : and the object of this action 
i.; to rewrer  of the dcl'e!ltlant that sum. When the casc 
W:~S (~i11ed for trial in the cocrt below, the judge presiding 
I  fused to a l i o x  it to lie proceeded with upon the ground 
that tllerc was no defendtint : and thereupon the plaintiE 
auhmittcd to a nonsuit :tnd appealed. 

The constitulion of 1868 directed the several counties of 
tile state to be divided into convenient distlicts which i t  
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designates a s  " t o w n s h i p ~ , ~ ~  and invested with "corporate 
powers for t h e  necessary purposes of 1oca1 g o v e r n m e ~ ~ t ; "  
and  icovided for the Liennial election of a clerk and two 
jusrices, who should constitute a board of trustees for etich 
townsl~ip, and upon whom it  conferred the control of t h e  
taxes ant1 finances of the  same, sol-?jt~ct to the supervision of 
the county con~missior~ers.  Art  VII, $5 3, 4, 5. 

I n  order to  give cffret to these provisions of the  corlstitu- 
bion, the  act of 1868-'!I, (Bat. Rev , ch. 112.) was cnac.tcd, 
wherein i t  was prnvided lltat all :~(*tions and proceetlit~gs 
by and against a township, in  its corporal(> capavitp, ,ihould 
be in the  n a m e  of its bnard of trustees, and that  the  h m r d  
shonld hgve the  power to iay 31td cc,llcck all taxes reqllisitc 
to defray the necessary expenses of the  townsllip. Sec- 
tion 2 and 19. 

Tllus stood t h e  law a t  the  t ime the plaintiif made 11is 
contract with the board of Sharon towns\:ip, and also w h m  
h e  pcrforme:l hi5 part  lhcreof But s~ibseqaently the  at.t of 
1873-'4, ell. 106, was paswed, whereby the provisions of t l ~ e  
ac t  of 18138-'9 were e x p r r ~ s l y  repealed ; and again ill 1876-'7 
the  a s ~ n ~ b l y v ,  under  the power given i t  in  t l ~ c  
amended consiitutinn of 3875, cr:ncted w l ~ a t  is ger~crnlly 
kliown as tile "county g o ~ e r n m ~ n t  act," whereby all the 
I)rovisions of the  co~~s t i iu t ion  of 1868, in  regard to town- 
sllip board of trustees were abrogated, and the provisions of 
t h e  act substituted i n  thc  place thereof. T h e  substituted 
provisions were to the  effect tha t  the  townships already 
. es tab l i&~~l  and those thereafter to be created shonld be dis- 
~ i n g u i ~ h e d  by well ddinecl bountlaries; " b u t  tllat n o  town- 
shiv " have or  exercise m y  corporate powers whatever, un -  
less allowed by act of the  general asssembly to be exercised 
nilder the  snpervi.;ion of t h e  board of county comrnis- 
sioners." So that  the  question presented for o u r  considera- 
iion and determination is, how far  the r ight  of t h e  plain- 
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tiff to mtintain his aciion has been affected by this subse- 
quen t legislation. 

I n  reaching a conclusiou we have not Inid much stress 
npon the act of 1873--'4, whereby the act of 1868-'9 was 
repealed; for in:istnucli as  the const i t~~tion of 1863 was 
then in operation, and by i t  the board of township trustees 
were declared to bo corporate bodies clotl~ed with the  power 
to levy and collect taxes within their respective townships, 
there might bc some question as to the power of the legis- 
latu're to deprive then) of their corporate existence and 
powers, though that poiat does not seem to have been raked 
when the ease of Mifehell v. The Board of Trustees of Town- 
ship No. 8 ,  reported in 71 N. C., 400, was before the court 
for consideration, and when full force given to the 
statute. 

Thew can however be n o  such doubb suggested as to t h e  
law of 1876-'7; as, then, the constitution had been amended, 
and Pull  power lodged in the assemMy to make what changes 
i t  might deem proper in regard to the municipal corpora- 
tions of the state. 

Acting upon the authority thus given it, the geueral 
assembly, by the said " county government act," repealed 
that clause of the constitution which gives coq~orete powers 
to t!le board of trustees for the township; also; that one 
which provided for the election of ofiicers of khe township 
who C.Z: qtficio should constitute the board of trustees; also, 
Chat oile which gavc such trustees the controi of the taxes 
and finances of their township ; and in lieu thereof declared 
that " ?io township should h m e  or ezercisa any corporate powers 
whctescr," unless allowed to d o  so by act of Che assembly. 

I t  is t ~ u e  that the same act provides that the territorial 
limits of the townshjps, as  established, should be preserved; 
but this, me think, was far tlw convenience of the citizens 
thereof, and because the law required that i n  all general 
elections for the state there should be at  least oue polling 
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jil;iccx ill each township, and could not  have the effect, as ar- 
guctl by p1;tintifI"~ counsel, to continue tIlem a s  corpora- 
t i o ~ ~ s  h u t  M i t 11  dormant  powers. If corporations still, 
whc~~cxe (lo t11t:y derive their existexce, now that  every 
c1:111w of tlle con>titntion whicla gave tlrem being has been 
.illrogatcd, a11d every section of every act which could pos- 
sibly Is? so co t~s t rn td  h~ been repealed'! 

I ,  1 ire cr)uusel ..till urging that  t,!le townships were cospora- 
t i o ~ ~ s ,  cii id u3 to the third section of article eight of the 
conqtitutio!~, wl~c.rein i t  is provided that " all corporations 
s11:dl have t11:: rigllt to sue and  be sued i n  all  courts" and 
co11trntl~tl t i ~ ~ ~ t ,  tliougli tI2e ton-nsl~ips !night be deprived of 
all o:Il r I'ower-;, they stil! retained the one of maintaining 
o r  ( I r f i~ l r i l l~g  a11 action : and Ilcnce i t  was error in  the pre- 
s i t l i l~g jutlge to Ijnve diamissecl tllc : d o n  upoil the  p-ouncl 
th:tt rl>t.re w:i~ I-I~I tlcfenclant to it. 13nt wecannot concnr ill 
ilii., f( ,r  t l ~ e  ~iilit~!t? reason, if n o  other, tha t  the  prorision 
111, rt-f'rr, to is tletal:uwl in the veryarticle of the  conutitution 
c~itcvl, to be appiic,rble to L L c ~ r r ) ~ r ~ t i o n s  other thau ~ n u n i c i -  
I,"! :" a1u1 in  11 t ide  seven, which treats solcly of lnunicipnl 
coruomtions, no  SIJC!I provibion is found. Hence we con- 
clocle tlirt thrr e e:~n be no dou!)t of t l l c b  purpose of the  legis- 
la tulc  tn take away from the township hoard of trustees all  
cori)ordte pou-cr,; :tnd that il 118s not only done so, in  ex.  
prc sd w ~ r t l s ,  bat has destroyed their r e rp  exi;tence ns cor- 
porate hntlies. 

A n 4  this I)ritlgi us to the  last position assumed by the 
coutliel, to -w~t .  tlint t11e repealing act was void as to the 
pliiii~tilf, because it had the  effect to impair the  obligation 
of his contratt, with the  tlefendaut; or in some way to 
intcarfere with his vested rights growing out of that con-  
tsiiit 

lPiiv,~te corporations can have vested r ig l~ t s ,  for being 
d e - i g ~ ~ e t l  to regulate private i~lterests, a u d  indeed being 
thenl.jelves puintte property, they do partake of the  nature 
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of a contract; so that a violation of corporate rights and 
powers is inhibitLd just as a violation of .any other private 
contract or property would h; and those who deal with 
them will receive exactly the same protec.t~on and acquire 
the same rights as those who deal with individuals. 

But i t  is otherwise with inunicipsl corporations, which 
never become the ~ u l ~ j e c t  of property ; they are public insti- 
tutions, established for the advantage of the public, and 
they may lend their aid i n  conducting the govermment. 
their powers are public trusts to be exercised for the public 
good; and hence tlley must be liable in order to fulfil the 
very ob-ject of their creation, to be changed or modified 
according to the nt.cesiitieo and exigencies of the state, or 
to be abolished whenever they became hurtful or inconve- 
nient. Such being their niiture and inherent characteristics, 
i t  necessarily follows that neither they nor  those who deal 
with them, can acquire ally vested rights such as may 
enforce a. continuance of their corporate existence. Every 
one i s  bound to take notice of t l~e i r  revocable nature, and 
is presumed to d e d  with them in the  light of this notice. 

I t  is useless to multiply citations in support of this posi- 
tion, as it is the well recognized rule of action with our 
courts both state and national, and llas very rerently been 
applied by the supreme court of the United S.tates i l l  a 
case i ~ o t  get reported, growing out of the repeal of the char- 
ter of the city of Memphis by the legislature of the state of 
Tennessee. There, i t  was held that the creditors of the 
city could not be heard to complain of snch repeal ; nlld 

that after i t  no suit could be maintained against the city, 
it being defunct, though its assets mighk be seized and 
administered by a court of equity for the benefit of its 
creditors, aud that if damaged, its creditors could only 
have rclief by an appeal to the legislature. SQ w e  hold in 
this case. 

The  board of trustees of Sl~aron township having been 
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shorn of its powers and deprived of its corporate existence 
by the will of the legislxture, i t  was incapable of defending 
the :letion of the plaintiff, and His Honor was right in 
refusing his permission to 1)roceed with the trial;  and  if 
plaintiff has sustained loss by the action of the legislatnre, 
he must  seek his relief at the hands of that body. I t  is 
jmpossible for us to hold othc~wise, since to adtnit the posi- 
tion of t!le 1)laititiff ])ere woolcl be to concede that hy the 
establisl~ment of towl~sl~ips under thc law of 1568, the right 
of the state to alnerid its constitution hat1 beer] limited-a 
co l~~lus ion  we presume that tlo one wi l l  contelld for. 

S o  error. AfErnled. 

E:iNI< O F  YTATESVIL1,E r. T O W S  O F  STATESVILTiE. 

illinzicipal Bonds- Vu,lidity of. 

The ~nr~~ l i c ipn l  nr~thorities of Stnt.t.qville were anth>rizerl hv the net of 
1SG1. ell. 176, ~ n l r j w c  to :L vntv of tlrc. qn:rlilird voters of the t o y ) ,  to 

( H r l o  r. I ~ L ' I . . ~ ,  76 N. C.. -189; Roll1n.s r. Zieizvy, 78 N. C., 342; ;=Rue 
v.  K/iasc,/l, 13 Irc:l., 324.) 

CIVIL B c ~ r o x  tried at August Special Term, 1879, of 
IRF:DI<LL Superior Court, before Gudger, 
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The plaintiff bank brought this action to reccjver the 
amount alleged to be due from the defendant town on 
nccount of the non-pay rnent of certain conpon bonds issued 
by the defendant in  aid of the construction of the A t l a~~ t i c ,  
Tennessee and Ohio railroad. Verdict and judgment for 
p!aintifl; appeal by defendant. 

ib'cssrs. Reuclc, Busbee cE: Busbee and R. i? Armnfield, for 
plai r~tifl: 

JIessrs. ,T. M. ,!1.1cCorkla, J. ill. Clement and D. M. Furches, 
for defeodant. 

SMITH, C. J. By an  act of the general assembly, ratified 
and tiikiny effect on .January 26th, 1861, the town of States- 
ville was re-incorl~orated with prescribed boundaries, and 
its government committed to a board, consisting of a tvwn 
inagistrate and four commissioners, to be chosen by the 
electors thereio, on the last Xlonday in February following, 
and every two years thereafter, on the same day. Acts 
18(iO-'C;I, ch. 176. 

I t  i3 enacted in  section 7, that the said town magistrate 
and commissionern, or  a majority of them, shall have full 
power and authority, by and with t l ~ e  consent of the ma- 
jority of the  voters within the limits of the corporation of 
the t o ~ r l  of Statesville, to subscribe a number of shares' to 
the capital stock of any work or works of internal improve- 
~nen t ,  in which they may have a n  intercst, a sum not ex- 
cccding t,hirty thousand clollars. 

The  next section directs the manner of ascertaining the  
will of the electors, and, if i t  shail favor the proposed sub- 
scription, section nine declares, that  " i t  shall be the duty 
of t l ~ e  said town magistrate and commissioners, to issue 
coupon bonds, signed by the town tnagistrate and commis- 
sioners, (and) by the town clerk and treasurer" (one and 
the same person) " in  sums not exceeding five hu t~dred  dol- 
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STATE OF NOIITII CARGLIXA, 
8l(r tesv1l l~ ,  11wltll C'ou?rty. $300.00 

On the  firsk clay of July,  Atillo L h ~ l n i ~ i ~  eighteen liaudred 
and eighty-one, the  town of Sttite-vi!le p ~ o ~ t ~ i s e s  to p:iy to 
the Atlwn tic, Tenne,see :itid Olllo ruj l r ~ d  coinlmlly, 01 

bearer, [he  SLIIXI of five I~unilrerl clollt~rs, wit11 iutercst at the 
mte of six per centum pcr allnrlnl, 1):ij able sewi :~un r~ : i l l~  
on the first d a j s o f  January and Ju ly  I:] each year. !'his 
bond is issued in nccortiarice with ail r*ci p ~ . ~ e i l  by the gen- 
eral assembly of the  above state, in  p m  1):'jmerit of a  ,s11b- 

scripti011 of twer~ty-five thouc.atlci dollars, made by ~ o i d  
 tow^,, under said act. 

I11 testimony whereof, the tom11 of Statesvllle Ims aut!,os 
ized the  t owu  magistrate to sign, a116 ber trrasurer to couu- 
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tersign, and  the seal of said town to be affixed, this the first 
day of July, 1861. 

C. 1,. SUMMERS, 
Town Magistrate 

C. A.  CARLTOX, 
Yi-~xxszirer. 

Coupous attached to correspond. 

Ttlwe bonds were accepted by the treasurer of the railroad 
Co!ilpariy, and a written acknon- ledpent  thereof given, 
but, under a a  arrangement betu7een the treasurer of the 
compiiny and the treasurer of the town, were left in the 
halids of the latter to be sold for the benefit of the company, 
and most of them were disposed of through this agency, and 
such as were not, and the moneys received for such as were 
sold, were delirertd to tlie compally. A portion of tllesold 
bonds wese bought by 1%. F. Simonton, w l ~ o  conducted s 
b a n k i ~ g  business in tlie nalne of The 13auk of S!nle?ville, 
&he coupons from which, a s  from others (from wl~at  souick 
drlirerl does not appear), are now in  suit, a t  the in-t::i;re of 
the plaintiff, his esectltrix, made n party during the progress 
of this action. The bonds sold to the testator by the com- 
pany's agent were purcliased, part at  90 and part at  96 
cents on the dollar. The interest on all the bonds issued 
was regularly paid by the board from 1867 up  to 1873, as 
proved by a witness who filled the office of clerk and treas- 
urer duriug that interval, but no interest has been paid 
since. 

The instructions asked and refused, may be condensed, 
and are embodied in these propositions: 

1. Tlie bonds are void for non-compliance with the direc- 
Sions of the statute, m d  tlis absence of the names of the 
co 117 ~ni~sioners .  

2. The payment of interest was not an act of ratification, 
which irr~pastsany additional efficiency to the bonds. 
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3. There being no proof of the act of incorporation, nor  
of the corporate existence of the said railroad company, the 
bonds arc a nullity, for the want of an obligee. 

The substance of the charge given was, in eEect, that the- 
non-conformity of the bonds to the statute, i f  an objecrion 
was remediublc by a ratification, and if the bonds were 
issued by the defendant, and accepted by the railrc.fid com- 
pany i n  payment pro tanto for the stock, and the stock ap- 
propriated to the benefit of the town, and interest afterwi~rds 
paid, lhis would be :I recognition and ratification of the 
debt ancl impart to i t  a binding force, and that the mode of 
transfer of the bonds and tllcir remaining in the t ~ a n d s  of 
Carlton, the11 constituted an agent of the cowpany, f a -  their 
wle, and their subsequent sale to the testator, would not 
affect their obligation in his hands as a bortu fide purchaser 
for value before ~natur i ty  aud his right as such to a recovery. 
Iypon the evidence, and under these directions, the jury 
f ~ u a c l  that there was a subscription of $25,000 thade by t he  
defendant to the stock of the railroad company, and that 
the plaintiff as executrix, was the bona jids owner of the 
voupons in suit. 

The exceptions are untenable or immaterial. 
1. The corporate organization of the Atlantic, Tennessee 

and Ohio Railroad Company and its capacity to contract 
;ire recognized by several unequirocal acts of the board of 
commiusioners, which if not conclusitc, put the burden of 
showing that it does not legally exist upon the defendant. 
They cor>sist in, first, accepting the stock issued to the board 
as property possessing value ; secondly, selling tile same and 
using the pror*eeds for the benefit of the town ; thirdly, in 
issuing ancl delivering the bonds to its agent aud treasurer, 

2. While  a ratification cannot remove from the bonds 
the infirmity of a want of power to issue them, which in- 
volvcs a like want of power to confirm, the instruction in 
this regard is harmless, since, if valid in their inception, 
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they necdecl no subseqnent confirmation, arid this point 
will be cwnsidered i n  notieing the renraining exception. 1 
Dillon Mun. Corp. 5 38%. 

3. Tllc wa11t of the sigltatures of the cornrnissioners of 
t he  town : 'The numerous references tnacie in the argu- 
went  do riot hear directly upon the qnestion of the effect 
up011 the v d i d i i ~  of the bnntls of ti deviation in the form 
of execution from that  prescribed ill the law. by whose 
n u  thoi-ity they are  issupd. 

I n  the casw citcd for the plaintifT, objection is taken to 
tila w a ~ l t  of cornpliancc wit11 solne essenti:tl condition pre- 
rqn i - i t e  to the cxercisc, of tlie Imwer of making  a binding 
rnnnicipnl obligation, 3nti t h i s  defect it was proposed to 
s i~ow,  i l l  contr~t l ic i io~l  of the ~ec i ta l s  contained in  the in- 
strumcl! t again i t  :i i l , l ,~el j iJc l)nrc'r:nse without notice. This 
ivas held inntlmi~siblc against thc declaration of such corn- 
plinnce made by tliose w l ~ o  were to determine the fact and 
issue ilie Lands. The cases determined in the supreme 
co~xrt of the  llnited States are collected and examined wit11 
great care and ability by Judge DILLON in his two works. 
I DiI1. Nun .  Corp Q $16, et spy , Dill. Mun. Bouds. See the 
recent cnscs Block v. Bourboll CO , 99 U. S , 686 ; Ponyton v. 
Coop. Cn., 101 11. 3., 196. In l~a rmony  with these is Belo v. 
(:onzlrs, 76 N. C., 489, wherein the rule is thus concisely 
stated by C s - ~ r m ,  J.: " If a muuicipal corporation has the 
power to issue bonds only on a compliance wi th  conditions 
precedent, as for instance as here in pursuance of a popular 
vote, and tlie bonds are issued, the presumption is that  t11e 
conditions have Been observed, and tiley are prinzu facie 
valid, though t h e  defendant may show the  contrary, unless 
lie is estopped 5y his own acts from doing so." 

I n  the cases referred to by the defendant's counsel, the 
authority was conferred under restrictions and  the  mode 

out i n  which it  was to be exercised, admitting of 110 

substantial departure. I n  both references, the objection is 
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based upon a total want of power. T h e  case to wl~ ich  our 
attention was called by a brief newspaper pat:lgmph, decided 
i n  the  supreme court ~f the United States, and  since re- 
ported in  101 U. S., 665, (Sctpio v. W~ight) falls within thc 
same principle, as a brief examination will show. T h e  state 
of New York, on t l ~ e  6th  day of April, 1S62, passed an  act 
" to authorize a n y  town it1 the county of Cayuga, to borrow 
money for a iding in the  construction " of certaiii railroarlq, 
and  i n  its first section authorized certain officers " to borrow 
on t h e  faith and  credit ?f  the towil, such a sum of ~ n o u c y  as 
they rnay deem necessary, not to exceed $",COO, for a tcrm 
not  to exceed twenty years, wit11 such rate of interest a. 
m a y  be agreed upou, not e x c e d i n g  7 per cerl tun1 per an-  
tlurn, a n d  lo execute therefor., under their official signatures, 
a bond or  bonds, ill which the interwt  shall be made p y a -  
ble semi annually,  &. All l n o l ~ e j s  borrowed are  directcrl 
to be paid over to the officers of the  road to he expended in 
i ts  construction and  maintenance. Some of' the  bonds 
issued under  the  net were delivered to the road in  payment 
for stock subscribed in the  nan!e of t h e  t o w ) .  I t  was held, 
in deference to the  constluction p t ~ t  upon the statute by tile 
state court, and with solwe reluct:tnce, that  this delivery of 
unsold bonds was not a compliance tiitli the  law, a n d  that 
t l ~ e y  were void, i n  tlle hands of the  plaintiff wllo took them 
with notice of t h e  manner  in which they had been acquired. 
T h e  decision does not meet the enquiry how far the omitted 
signatures of t l ~ e  coinmissioners, w l ~ o  assentctl to the  ttutl~etl- 
tication of the  town magistrate for all, impairs the obliga- 
tion assumed on behalf of the town. Here, every material 
condition is met, and the  only defect the  absence of the 
names  of some who ought to have signed the  bonds. This  
questiotl is not itlvolved i n  the ad jud ica t io~~s  referred to. 

W e  a re  of t h e  opinion that the  o~nission is not a fatal 
defect, a n d  tha t  the  statute i n  this regard is directory only. 
There  are analogies supporting this view. Thus, ever37 
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'I'IERC'T . f .  BEST v. NOltlLIS FREDEIIICIL 

CIVIL A C T I ~ X  tried at August Special Term, 1880, of 
l i t i r ~ ~ , r s  Superior Court, before ~YcI~enck, ,I 

The facts are  stated i n  the opinion. The plaintiff sub- 
mi  t t e d  to  a  onsu suit and appealed. 

J1esselll.s. A l l en  Xder, for plaintiff. 
.Uv. D. J. Detvmc, for defendant. 
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ASHE, J. The action was brought by the plaintiff, who 
was then and still is a feme covert, to recover the sum of 
six hundred dollars with interest, which it is alleged the 
defendant promised to pay her upon the considerations 
hereinafter mentioned. On tbe 12th day of April, 1870, 
one A. M. Faison paid the sum of two thousand a i d  thir- 
teen dollars a n J  twenty four cents, the balance due on ,z 

note theretofore given by the defendant and Henry Best, 
the husband of the plaintiff, to Wm. Reston, cashier, to 
which note the said Faison was surety. Prior to this, Fred- 
erick had gone into bankruptcy, and had obtained his cer- 
tificate of discharge on the 11th of December, 1868. At 
the time Faison paid alld took up  the note given as afvre- 
said to Reaton, the defendant promised him that he would 
pay or try to pay whatever amount he might hare  to pay 
on the note, and did pay him two notes of five hundred 
dollars each, the market value of which was seven hundred 
and eighty dollars. Afterwards Faison brought suit against 
Best and Frederick to recover the balance of the money 
he had, as surety, paid to their use. H e  recovered judg- 
ment agaiust Best and sold his land to satisfy the same; 
and whilst the action mas still pending against Frederick, 
he as testified by Faison, approached the latter and asked 
hitn to compromise the matter between him and Best. 
Frederick t l~en  said that " he could not pay them ; but if he 
would wait four years, he would pay six llul~dred dollars, and 
could not pay sooner." The witness further states " tha t  
Mr. Rest then came to ns and we made a compromise. Mr. 
Best was not present. I was to wait four years and take 
twelve hundred dallars at  eight per cent. interest. The 
debt, interest and costs amounted to about eighteen hundred 
dollars. I proposed to lose six hundred, and Frederick pay 
six l~undred aud Best six hundred dollars. They agreed to 
this. No particular persou mentiol~ed to whom paynieiit 
wa s to be made. We were to meet at  Warsaw next week. 

1 2  
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and have the mortgige drawn. Mr. Allen (attorney) was 
to draw the  papers. Met a t  Warsaw. All present but 
Frederick, who did not come. T h e  mortgage was drawn 
and executeds * $+ * * T h e  mortgage was given 

as a compromise i n  pursuance of tile promise of Frederick. 
Frederick was to pay Mrs Best, if she mucll~l pay the debt. 
She was to wait four years with him.  She  gave the mort- 
gage rnnn ing  four years accordingly." 

H e n r y  Best, a witness for ihe  pl,tintiff, testified tlmt he 
was tlie husband of the  plaintiff: tha t  in  the lrlor~tll of 
lIily, 1S74, a colnprornise was proposed to him.  I Ie  refused. 
its Ire had no property. H e  refused urrtll h e  saw his wife 
aild t l i ~ n  acted for hcr. T h e  clefentlant said, .. if your wife 
will sign :x 111ortgage of I l ~ r  p roper t j  and  pay Faison, he 
wuultl  1,ny her wit l~ln f o ~ ~ r  ytxrs." T h e  d e f e i i h l t  k n e ~ v  h e  
wu.; acting for his wii:.. 110 l)vomi,d witi~ess wvcral times 
to pay, and on thp 1 S t h  of Y ~ p t ~ n ~ b c r ,  1S73, pro!lrised to 
pay mill rock, gin,  flour and Iwcoli, i m ~ i  dill p q  a l s ~ r r e l  of 
B o w  a n d  one hundred pou~!cls of bncon on the X n d  of 
Septe~n!~cr ,  1873. Fielierick < l id  when the coinprotr~ise was 
mati+.>. '. ~f the  old wornan wo ill pay I;'aison, I will repay Iier 
i n  four yc3ars. If F,i ism \voultl ti- l i t  four years, hr. would 
pay llcr six llunrlre~l dollars." il'rzlik IZest, a son of Henry,  
was esarnined on the  part  of t l ~ c  ~,lnir:tiff, and stated that  
h e  was sent by liis fathcr for tlle flour and meat, and said 
I'rederick was to credit, i t  on ilie I:,ilson debt. 

T h e  defendant was then introduced a. :i witness for him- 
self and testified t l ~ t  the flour u i t l  h c o n  were 11bt to be 
creditcil on tile Faison debt, but  on a small debt of twenty- 
seven dollars, which he owed to Be5t. Hr knew tha t  by 
the compromise he l i d  six I l n n d r d  dollars to pay to some- 
body, bttt lie dld not know to wl lo~n:  t h a t  he could not 
remember ever to have spoken to Mrs. I k s t  :il)out tlie mat- 
ter. T h e  mortgage given by Mrs. Best wss upon her  sepa- 
sate property. T h e  colnpromise was l m d e  on the .... .. day 
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of May, 1874, and the writ issued on the 27th day of April, 
1878. The  defendant for a defence relied upon the statute 
of limitations. 

H i s  Honor, after hearing the evidence, intimated to the 
plaintiff that she could not recover, for the reason that he 
should instruct the jury, as a matter of Inw arising upon 
the testimony in the case, that the plaintiff's right of action 
was not complete until May, 1878, four years from the time 
of the promise detailed in the evidence as  having taken 
place a t  Kennnsvllle in  May, 1574. 

The  plaintiff iasisted tlmt while i t  was the province of 
the court to construe the contract, yet the time at which the 
contract fell due was a question for the jury. His Honor 
held that  there was no evidence to submit to a jury, tend- 
i n g  to show that  the contract was clue before the issuing of 
the s u l n n ~ o r ~ s  i n  the case. The plaintiff insisted there was 
evidence, and asked that an  issue might be submitted to 
the jury on that point ; but His Honor refused. The plain- 
tiff thereupon excepted, and submitted to a nonsuit and 
appealed. 

When issues are made up  by the pleadings, parties have 
the r ight  to have those material to the deliberation of the 
case submitted to the jury;  and for the presiding judge to 
withhold such material issues and substitute others, is error. 
Albright v. dfiichell, 70 N. C., 445. This case has been relied 
upon by the plaintiff's counsel as authority for ascribing 
error to the court below, in refusing the issue proposed. 
But we cannot see that the priuciple decided in that case is 
applicable to the facts in this case. There is no issue made 
u p  hy the pleadings as to the time when the contract was to 
mature. The  plaintiff alleged, in  general terms, that  the 
defendant, upon certain considerations, promised to pay her 
six hundred dollars, and the defendant denied i t  and relied 
upon the statute of limitations. The  proof i n  the case mas 
clear that the defendant, a t  the time of the compromise a t  
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the May term of Duplin superior court, was to have a n  ex- 
tension of four years upon his promise to pay the six huti- 
(ired dollars. Faison testified that " tlme mortgage was givelz 
as a compromise in  pursuance of the promise of Frcdericl; 
Frederick was to pay Mrs. Best if she would pay tlie debt. 
She was to wait four years with him. She gave 'the mort- 
eage-running four rears accordingly." Best, the Iiusband 
and  agerit of the plaintiff, who made the compromise for 
l ~ e r ,  testified that  Frederick said, when the compromise way 
made, " I f  the old woman will pay Faison, I will repay her 
in  four years. If Faison wonld wait four years, h e  would 
pay her six hundred dollars. ' There was uo cvidence of- 
fered in the case wllicll contradicted or varied this evidence 
as to the time when the contract waq to fall due. An at-  
tempt to do so was made 1.y offering proof that the defend- 
an t  promised to pay the plaintiff in mill rock, gin, flour and 
meat; arid that in 1875 he did send to the plaintiff a barrel 
of flour and one hundred pounds of bacon. But this prove4 
nothing. It is too slight a circumstance to he left to t he  
jury, to be weighed agttinst the direct and positive testimony 
of Faison and Best, in establishing tlie terrns of the contract 
rl'he payment of the flour and bacon, even if paid on the 
Faison debt, which i.; denied by the defendant, is not a t  all 
incon~istent wit11 the contract that the defendant was to have 
a forbearance of four years. The kindest relations seem 
to have subsisted between the Bests and tlne defentlant. 
\Vhether they are collnected by Ihc tips of blood or nlar- 
riagc, we are not informed, but the circu~nstances co~~nectecl 
\ ~ - i t b  the execution of tlie mortgage give11 11y Mr.;. Cest o n  

her separate or individual property, to  relieve the defcnd- 
ant ,  indicate close and kindly relations between the parties. 
If then, while the  defendant is owing the plaintiff a large 
debt she should need supplies and he has them, i t  would be 
lnost natlxral for him to furnish them to her, not merely as 
a matter of accommodation, but upon the principle of jus- 
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tice; especiftlly when such advances would seduce the 
amount of his debt. Whell the defendant pronlised that  
he would pay the plaintiff wi th in  four years, i t  seemed to 
have bee11 in his conte~ul~lation to pay the debt from time 
to t i n e  during that period. 

While i t  is the duty .of the court to sub~n i t  all issues to 
the jury whic11 are raised by the pleadings, it is its dnty on 
the other hand, when t l~ere  is 110 evidence to sustain the 
declaration of the plairltiff, so to instruct the jury; and to 
lwithlmold f rom their consideratiou testirnuny w1lic.h merely 
raises a conjecture or.suspicion of a controverted fa(+. iWc- 
(Combs v. N. C. 12. K .  Co., 67' N.  C., 193; March v. Verble, 79 
N. C., 19. 

U7hether tliere be any evidence is always a questiou d 
law for thajutlge; whetlzer i t  is sufficient is a question of 
fact for the jury ; but what is meant hy any evidence is no&- 
svhstl~er ~ h e s e  is literally no .evidence, or the sligt~test scin- 
tilla of +evidenc.e, but whether these is n o  evidelxe that  
ought reasuuably t6-satisfy the jury that the fact sougllt to 
be proved i~ establisled. Wittkowsky v. was so^, 71 N C., 
451. 

What if there had been a n  issue submitted in this case, 
$whether the contract was tu matuce before May, 18118? His 
Wo~ior must .have charged the jury that ,there was not any 
.evidence o.ffered o.n the part of' the plaintiff which could 
seasol~ably satisfy theam that the colitract fell due at a n  
aarlisr day than May, 1518. &'hat. was the use of making 
up and siabmittirlg such an  issue to the jury, when there 
was manifestly no proof to supporf, i t ?  

The ruling of His Honor was correct. There is no  error. 
The  judgment of the superior court of Duplin is affirmed, 

Mo errma Affirmed. 
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MOTION of defendants to dismiss tbe action heard a t  Fall  
Term, ISSO, of Onslow Superior Court, befure Gud,qer, S: 

Tile :notion was allowed and the  plaintilG appealed. 

i k s s r s .  George 7': Strong and H, R. Brynrc, for piain tiffs. 
Jfcssrs. A. G. Hubbard and Rl l e~~  & Islcr, for defendants. 

RUFFIN, J. A brief statement of the case only is  needed, 
that the point presented by the  appeal may be understood. 

The  plaintif% in the  present action allege in their com- 
plaint that in  1851, Sarah D. Murrill, Ddiliel R. Arnbrosc 
and Mary J. Ambrose, being tenants in common of a cerhairr 
parcel of land filed their petition in the late court of equity 
for Onslow county for the sale of the same for partition, v;iiei: 
a sale was decreed and made by one J s p e r  Etheridge, as a- 
special commissioner of the court;  that A. 3. hlurrill who 
was then the l ~ u i b a n d  of the petitioner, Ssrrah D., became 
the purcliascr and gave his bond, with surety, to the com- 
missioner for the pu~chase  money, n o  pnrt of whicb has 
ever been paid, a sd  botl, parties to the note are irlsolve~lt ; 
that there was never m y  decree fur title ho be made, but  
still the commissioner had made a deed, and that the said 
Mary J. Ambrose, after intermarriage with the p la in t ic  
.-7 

Bnaith, C .  J., did not sit on the hearing of thkcwe. 
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John F. RIurrill, died, leaving the  other plaiuti% as her 
only heirs, and the relief prayed for is, that  the plaintiffs 
way h a r e  :t lien on thc land for tllcir share ~f the pnrehase 
money, t h a ~  tlle conrtnissioner's dced be declared void and  
tli:tt tile 1ai1d be sold. M7hen the prt3serlt ac t io i~  was called 
for tri:~], the d<>fend;r~its moved to dls~riiss i t  upon ~ l ~ e g r o u n d  
that  the ~tlzi~utitfs might habe t!ie relief sought i n  the orig- 
inn1 action and  could not r l i ~ r c f ~ r e  n~niutnili all independ- 
ent snit, and His Honor being of th:>t opinion dismissed 
the plaintiffs' action. The  plaintifh then nioved thc~ court 
to treat their action as a motion in the original canFe and 
proreed witil i t  accordillgly, whicll the judge (leelined to do 
a ~ l d  the plaintif-rs appealed. 

F re l i i~g  ourselves co:ltrolled as doubtless His IIonor did 
by the cases of Council v. Eivers, 63 N. C., 64; Lord v. B c n ~ d ,  79 
9. C., 5, nntl Lo7d v. ilfewnq, 1h., 14, we are most re1 octantly 
led to say that  the plainti&' action was properly dis:~tissed. 
Those cases go to t l ~ e  le~igtli of deciding that  when a pro- 
ceeding is 'begun if1 any court of competent jurisdirtion for 
a sele of lands for pl art it ion, the court acquires such cxclu- 
~.ive control ovvr the parties and suhject matter of the action 
as to oust the jurisdiction of every other tribunal; and tha t  
i f  a new aetion be begun belcvee~~ the same parties touching 
any  matter that  miqlit be settled in the original action and 
Leiore its termination, the court will dismiss i t  as so011 as 
informed thereof. We are sensible of the h a r d s h ~ p  of the 
rule upon the preient plail~tiffs wl~ose action was begun in 
1873 and pot a t  issue by the filing of complaint and answer 
a t  f:iII term, I S i 4 ,  since which time it  has been p e n d i ~ ~ g ,  
with two efforts fbr a trial resulting in mistrials, until fall 
term, 1880, when for the first t ime the rnotiori to drslniss it 
is made. We  can ba t  wish His  Iionor had yielded to the 
prayer of the plaintif-Ys and consented to treat their proceed- 
ing as a motion in  the original cause, and if we could Fee 
that his refusal proceeded from any sul~posed want of power 
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to do so, we should not hesitate to grant the plaintiffs a n e w  

trial notwithstanding what is said in h i s m i  v. i l k l l w c r i ) ~ c ,  
72, N. C., 312, for if the discretion to allow such a riioiion 
was ever lodged in the court it is there still, and  its e x ( - r c k  

is i n  keeping with the  new order of procedure. But ws ~ t -  

cannot perceive tlmt i n  rei'izsing the  plairitifTs7 inolio11 IIis 
Honor did anptllii>g more or  less than i n  his discrctiol~ irc- 
thought to be right, we are neitller a t  liberty nor d i s l ) o s c d  

to e n c l u i r e  into tile correctness of his judgment, a n d  tllc 
same is affirmed. 

No error. Affirtnetl. 

* St;ttc. ex  rel. City of GREEN3BORO v. DAVID S C O l T  and otf~er; 

Jurisdiction-Pj-actice--Referee's Account, exception to, made i l l  

apt lime. 

1. TIM, juridiction give11 to t h i ~  eonrt hg :trticIefonr, section ci,pht, of thc 
~II I I - l i rn t ioo over qnrsrious of f:lct, dot3s 11ot extent1 to a, easc which 
t i ~ ~ t l ~ ~ r  tlw forirler pmcticc rvo111tl Ila\e bern an act im a t  lam ant1 i l .  

w l ~ i c ! ~  only errors of law con111 have Srrn eorr~cttvl  on appral. 

2. \Vhen. a reference was o rduwl  for all a connt betrvern the  particxs 
:11rtl ;I rc.port ascer.t:lining the rcs111t. prcpxretl and scrhtnittcd, all excc.p- 
t ion  of the plai~~t,iff to the allorvarlce of a co11ntcrc1:rim d t lrfer~dant 
1ip011 the grocintl of it,s insuWcit~ncy in  form, is not il l  apt tirnr; an11 so, 
ill respect to an  e x c r p t i ~ ) ~ ~  to matters of i11q11i1.y a11d wi~ lence  not ob-  
j ~ t t . ~ l  to tlwing t l ~ e  p r o g r ~ s s  sf tht: exnmi~~atioil .  T l ~ e  e s c t ~ p t i o ~ ~  la 

the. allowa~rce of corn~niss in~~s to :he defcnclanb constable in this case 
$3 s,~stained. 

(Moow v. Hobbs, 79 N. C., 535; Slate v. Shirley, Z Irrd., 597, cited and 
a p p ~ v w d . )  

* Raffin. J., was of counsel ant1 argued this case brQ)re hie appoint- 
meut its associate justice. 
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CIVIL ACTION on a constable's bond, heard upon excep- 
tions to the  report of a referee, a t  Fall Term, 1879, of 
GUILFORD Scperior Court, before fifcXoy, J. 

T h e  plaintiff appealed from the judgment below. 

Messrs. Scott di. Caldzuell, for plaintiff. 
2lIessrs. Thos. Ru$in and J. N.  Staples, for defendants. 

SMITH, C. J. The defendant Scott, having been duly ap- 
pointed to the office of constable by the proper authorities 
of the  city of Greensboro, under the  charter granted in  
March, 1870, and atnended ill March, 1875, on June  2Stl1, 
1876, entered into bond payable to the state in tlle penal 
sum of thrce thousand dollars, with the defendants, C. N. 
McAdoo, J .  F. Cousey and Seymoor Steel as sureties, wit11 
condition that  " the said Scott shall weil and truiy discllarge 
the duties of his office, collect nll tnxes levied by the board, 
all  license tax due under tlie cliartcr :lad ordin:tnces, and 
fines and  penalties imposed by the  mayor, and shall, with 
fidelity, collect and account for all moneys due the city from 
ally source and pay the same over to the treasurer of the 
city a t  least once a week during his term of office, and in  
al! things faitl~fully and properly discharge the duties of 
city constable." 

On November 14tl1, 1876, he executed anot l~er  bond for 
the iike sum, and payable to the state also, with the defend- 
ants, M. li'. Hughes, Thos. McDonald and W. K. Buchanan, 
sureties, with condition, as well that  the said Scott shall 
within the next three months ttiereufer,collect set-enty-seven 
hundred and six dollars and twenty five cents, the amount  
of the property and poll tax list then placed in his hands, 
as that  he should also collect and account for and pay over 
to tlie city treasurer all fines and  penalties accruing and all  
moneys due from whatever source a t  least ouce a week 
during his term of office, and in all other respects faith- 
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f ~ ~ l l y  discharge his official duties. T h e  term of office for 
wi~ieli  the  bonds were given was for one Fear, beginning 
on llle first lllonday in  May, 18'76. 

'l'lle action is brought to recover damages for alleged 
brealcl~es of tile bonds, in  tha t  the said Scott has  coliected 
a n d  failed to account for and pay over lilrge sums  collected 
by l ~ i m  in his official wpaci ty  and due the said city. An-  
5ncl.s were put in by tlie tlefendant Scott and  separately by 
the  suretics to tlie respective l io r~ i l~ ,  setting u p  various de- 
fell:. s ; a111 amollg t l l en~  the clefend:~nt Scott set; up a 
coilutc,rclilim, not s1)ecifying particulars, as justly due h im,  
wl1.,4l lie says is i n  amonnt  two tl~onsnncl tlollnru: ant3 this 
tlefc!~cr alone is ncccssary to be considered. 
(hl nlntion of plaiiitifT1s counsel and against the  objec- 

tio11 of counscl for the defcildants, n reference to the  clerk 
w::, oydered ant1 he tlirectcd to take and state t l ~ c  accou:it 
of :itc said Scott as constable, and rvport tlic evidence touch- 
in; his liability for taxes and other matter-; specially set 
fo:,tlr iu the  colnplaii~t,  a n d  also t l ~ c  relative liabilities of 
tIi.5 inir-ties upon the respective bolids, and l ~ i s  conclusions 
of fact ar  ell as of la\\-. T h e  report \\-as mndc nntl esccp- 
t io~l-:  tlleri~to filed h j  but11 narties. T h e  plaintiK's appeal 
b r i r ~ g s  u p  for consideration the  judgment of the  court i n  
ore;.ruling the exceptions of the plaintiff and sustaining 
thi:.e of tile defend:mts. Most of thcse arc to the  weight 
a 1 , t i  suf-ticirncy of t!~e evidence to sup l~or t  the  c L m c ! ~ ~ i o n s  
of ! I A Y  rcicree, the  decision of the court upon w l ~ i c l ~  is not 
0 1 ~ : ~  to controver~y i n  the appeal, since under  the  fi~lilier 
pr-1ctlc.e t l i ; ~  would I I ~ V P  been ail actioll a t  law, a l ~ d  errors 
of i u w  only could have been correctetl on an appeni. Tlius 
n:a lLon cd, our jurisdiction is  restricted to the  e x n m i ~ ~ a t i o n  
of Illcr-e propositions : 

F ~ r s t ,  the  aiimissibility of any r o n ~ ~ t e r c l a i m  under the 
an5wcr. Secondly, the colnpetency of any  1)roof of the mat- 
ters and claims involved in  the  plaint if?"^ several excep- 
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tions, numbered 4, 10, 11, 13 and 14, and the legal effect of 
the settlernenl of October, 1876, in excluding enquiry i n t ~  
the pnrticulars of that  adjcstment i n  the absence of any  
evidence directly in~peacbing its f i r oe s s  and  validity. 
Thirdly, the al!owance of compmsation as con~missiorls to 
said Scott for collecting mouey due tl16 city for market leases. 

1. We conour with the plaintiff's counsel that  the coun- 
terclaim is ton indefinite to be sustained, if  objection to its 
sufficiency had been made in apt tlule. A counterclaim is 
in  substance a eras actioa, and we see no reason why it 
should not be set out, wit11 t he  same particulari~y an(? accu- 
racy required in  stating the cause of action in  the complaint; 
and a complaint as vague, would be iliconsistent wit11 the 
requirement of the  code Moore v. IIobh, 79 N. C., 535. 
But no objection was then made by demurrer or otherwise, 
nud the  matters were investigated 1>y the referee upon a 
construction of the order that  the referee was to ascertain 
the true relations esistiug Irzetween the city and its cpnsta- 
Me, and the  resultant indebtedness of one to the  other. It 
is to:, late after the examination is closed and the  res~llt  
nscerlained to object to  what has been dorie on the ground 
of the insufliciency of the form i n  vil~ich the oppo-ing 
demand is asserted. 

2. The refereeadopted the setGement known as the  "Gray 
settiement," snd charged the said Scott witb tile sum of 
$2061.20, thus ascertained to be due from him. T l ~ e  credits 
allowed llim in reduction of that  indebtedness were tnany 
of them for errors in  calculation, for double cha:ges arid 
incurred in o~uissions and  in  mistakes, which it  is not nec- 
essary to state i n  tletail,and,so far as they impeach the cor- 
rectness of klie settlement, seem to have been matters cl f  
enquiry and  evidence, prosecuted without objection utltiE 
the report was prepared and submitted. This acquiescence 
during :the progress of the examination, i n  our opinion, 
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taktss from the plaintiff the s i g l ~ t  to object to the action of 
the  referee upon such ground when his work is done and  its 
recult k ~IOWII, and this exception must be disallowed. 

3. The remaining exception to  the allowance to the coil- 
stable for collecting rnarliet rents must be sustained. Sec- 
iiou 33 of the act of incorporation ,prescribes the duties of 
tlle constable and declares tliat " he  shall execute all pre- 
eelit5 Inwfn l l~  directed to him by the mayor orothers, and in 
the execution thereof, he  s l~a l l  have the same powers which 
tlic slieriffs and constables of the  county have, nnt l  he shall 
ha-ve t l ~ e  same fees 031 all process and precepts executed 
or r e t u r ~ ~ e d  by him which may be allowed to the constable 
of the  courlty in like process aud  precepts, a d  also such 
o t l w  cornpcnsation as ilz ~ o a n ~ n i s ~ i o r w ~  rnayrl.llo~~.~' T l ~ e  con- 
stable accepts his aplmintrnent on these conditious, a n d  
for ally services, the cornpel~satioli for which is riot pse- 
scribed by lam, he must seek from the  comn~issioners such 
remuneration as they may see fit to allow. Without their 
concurrrrlce, he  is legally entitled to none, and  i t  does riot 
apllear that  allowance has been made by them. 

The allswer of the sureties to the second bond denies its 
~ s e c u t i o n ,  by which we suppose is meant the want of a legal 
delivery to any aatl~orized party uuder the principle 
declared in State v. Shirley, 1 Ired., 597, arid subsequent 
cases. The  point may iiot be properly before us ou the 
plai11tiff"s appeal, but Irjay arise, nnless concluded by the 
finding of the referee, when judgment is entered oal the 
reforlr~ed account. We will only say that  the act of Jan-  
uary 26th, 1843, evidently remedial in  its scope a n d  pur- 
pow, seems to provide for the  rase in giving the sanction of 
111e state to bonds taken in its own name, "by ar:y person 
acting under or  in virtue of ally public authority fur the 
perforn~ance of any duty belongit~g to any office or appoint- 
menf, riotwitk-lstancling any  irregularity or invalidity in  the 
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conferring of the oEce or in making of the appointment," 
etc.; and with greater force does the statute apply when the 
appointment ~v:is entirely regular. Rev. Cbde, ch. 79, 5 0. 

PER CURE 43s. Modified. 

JOBS XURPHY v. R, IX. T. HARPER. 

Praetiee- Reference- Exceptions. 

It is uot error to overrule exceptions to the report of a referee, which 
arc immaterial or not s~istained by the facts. 

(State v. Cheek, 15 Itwl., 114; Jackson v, Loae, 82, N. C., 4'07, cited and 
approved.) 

( J I V I L  BCTIOX, tried at  Fall Term, 1880, of Greene Supe- 
rior Court, before Gudger, J. 

The plaintiff sues to recover two demands, set out as sep- 
arate causes of action in his complrsint, to wit: $322.80, due 
on the defendant's note under seal, with interest from Jan- 
uary 22d, 1878, t l ~ e  date of its execution; and the further 
sunl of $74.97, for goods sold, and money paid, daring the 
Tear 1878. The defendant, in his answer, admits g i v i ~ ~ g  
the note, but alleges that it was given when a settlement of 
various claims, which the plaintiff then held, arid enutner- 
ated in  a statement made out by him and not examined by 
defendant, was had ; and that the amount specified in the note 
is in excess of his then eubsisting iltdebtedness ; he asks for 
a reformation and correction, and to this end, that there may 
be a reference. An order of reference to state the account 
was accordingly made. 

The only evidence before the referee was the testimony of 
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-the plaintiff, and the exhibits produced hy him, the first of 
which was a statement of the debits and credits, upon the 
adjustment of which the note was given for the balance 
found to be due; and the second, a copy of the account sued 
011, taken frorn the plaintiff 's books. 

The  plaintiff testified that the goods and money charged 
in  the account vere all sold and delivered, and paid to the 
defendant, and the other persons therein named, by his di- 
rection, and at the prices affixed to each. The  several items 
constituting this claim, were, one by one, read, and the wit- 
ness stated that he rwollected each one of them, apart from 
the fact of their entry upon the book. 

Upon 'this evidence, the referee found, and SO reported to 
the court, that the note was given upon a full settlement 
had between the parties, at its date, of all outstanding mat- 
ters, and t l ~ a t  the articles charged for the year 1578 were 
sold, and the money paid to the defendant, or by his order, 
to the others mentioned, and that the defendant's indebt- 
edness was for the full amount specified in the note, with 
interest, and the further sum of $74.97 on the subsequent 
account; for all of which the defendant was liable, except 
a credit of $3.26, to which he was entitled by plaintiff's ad- 
mission, in reduction of the principal zuoney due on the 
note. 

The defendan t filed several exceptions : 
1. For that tile referee had not specifically reported upon 

the errors and overcharges alleged by the defendant in the 
statement of the claims for which the note was given. 

2. For that the plaintiff was permitted, after objection 
then made, to testify to what had been altered on his book. 

3. For that there was no evidence of the surrender of all 
the claims adjusted by the giving the new security to the 
defendant. 

4. For that the value of the cotton delivered by the de- 
fendant is not ascertained. 
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5. For  tha t  the account for 1878 is not reported. 
6. For t h a t  the  referee permitted the  items in the  account 

to be called over, and t h e  witnesz to respond to each. 
T h e  exceptions were all overruled, the report coilfirln:;.d, 

and  j u d g n ~ e n t  entered for the plaintiff, from which the de- 
fendant appeals. 

MT. 11 F. Gminger, for plaintiff. 
Jfi. 'CV. C. ill~lnr~c, for defendant. 

SJIITII, C. J . ,  after stating the case. We concur in the 
rul ing of the  co~zrt  that  no  sufficient grounds are  f~zrnisheci 
i n  the  facts of tlie cwse to sustain any one of tlte exception$. 
There  was 119 eridence to authorize the finding the error3 
and  overcl~arges ~neut ioced in the  first exception, nor of 
t h e  failure to dciiver to the defendant tlie evidences of debt,  
for the  aggregate of which the new note was given, referred 
to i n  the  third exception. Proof mas lnade of the correct- 
ness of every charge cor~ tnined i:i the account for 1878, upon 
the  personal recollection of the  witness, and the book con- 
taining the  articles entered was used only to refresh his 
memory, arid not  as original evidence. Nor do we see any 
reasonable objection to the reference to the  written memo- 
rial of the dealings between thc parties, whether i t  is exam- 
ined by the  witness or the articles are  separi~tely called to  
his  attention. It could Ilnrdly be expected of a n  unaided 
memory to recall tile particulars of which i t  consists. 1 
Greenl. Evi. B 436;  State v. Clwk, 13 Ired., 114. 

T h e  eleven bales of cotton are credited to the  defendant 
i n  the  first exhibit ,  a t  a valne in  no  manner  impeached, 
and  which must, therefore, be assumed to be correct. 

T h e  exceptions are  founded up011 a misconception of the  
legal effect of the dlegations eontnir~ed i n  the  answer. 
They aye not evidence for the defendant,'and his denials only 
put upon t h e  plaintiff the  necessity of proof. T h e  plead- 
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irtgs are looked to, for the purpose of eliminating issues of 
controverted facts, but are not admissible as evidence, upon 
the trial of those issues. Jacbon v. Love, 52 N. C., 405. 

Upon an exau~ination of the answer, we are not able to 
det,crminc whether the  validity, or amount, of the claim set 
out in the statement of the second cause of action, is dis-' 
puted. The  sixth article pronour~ces the second allegiltion 
of the complaint to be untrue, and if this be understood as 
applging to the second cause of action, i t  is a denial. If i t  
means the allegations t l ~ u s  numbered in the statement of 
the causes of action, there is no sucll denial, as in the one case 
the controverted a reru le l~ t  of non-payment, and in the 
other, that of the time when the indebtedness becomes due, 
are alone put i n  issue. But. assuming the denial, the ref- 
eree's report fully establishes t11e correctness of the claim. 

There is no error, and the judgment must be afirmed. 
E o  error. Affirmed. 

R .  0, BURTON, Jr., Acltn'r v. WILNINGTON & WELDON RAIL- 
ROAD CONPANY. 

Practice-Excepiions- Judp's Clmrge-New Dial- When Pay- 
tial Ody.  

1. I t  is error to adrnit evide~lce, competent for oue pnrposc only, to be 
consickred and acted on generally by the jury, without instructions 
rtstrictiag it to the special purpose for which it is atlmisdble. 

2. The rule which forbids the hearing of an objection, not taken, and 
which ought to have beeu taken at the trial, does not embrace the case 
where the jndge in response to a request for iustrnct'oas or of his 
own accord misdirects the jury upon a material cluestion of law, inju- 
riously to tile appellant, by which they have been, or may have boen, 
mieled in reudering their verdict, and the error is patent upon the 
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'ecord, but  FUCII error is open to correction, tliough pointed oa t  for the 
first tirnc in this court. 

3. Ordinarily, for error in the charge, or the reception or  rrjectiou of evi- 
dence, t l ~ e  verdict is set aside elltirely, but it may be set asicle in par t  
and :is t o  certain issws only when it plaiilly appears that the errone- 
ous r n l i q  would not ant1 did riot nffwt the findings upon the other 
issues. 

(Slate v. Ral l a~d ,  79 N. C., 6'7; Wi'lliamson v. Caiznl Co., 78 N. C., 1.56; 
St& v. Jdhnson, 3 Iied., 354; Rynzm v. H,pz~m. 11 Ired., 632 ; State 
L .  C'uaeness, 7s N C., 484 ; State v. Austin, 70 N. C., ( 2 4  ; Grist v. 
Rackhouse, 4 Dev. & B:rt., 30'2 ; Ririg v. Kitlg, Ib. ,  164 ; Brriley v. P o d ,  
13 Ii,ecl., 404 ; Key v, Allen, 3 M u l p . ,  523; 1foicnc.s v. Goclwin, 71, N. C., 
306 ; Mcrony v.  AlcIntyi.e, 82 N. C., 103, cited, comu-ientcd on  and ap- 
proved.) 

PETITIO~ to rehear filed by the plaintiff and heard a t  
January Term, 1851, of THE SUPREMF: COURT. 

Nessrs.  Day & Xollicoji~r,  J. B. Bntcltelor and Mullen  & Illoore, 
for petitioner. 

Bessrs.  Gilllaw & Gatling, coiitra. 

SMITH, C. J. Up11 the former hearing, this case was 
carefully examined :md t onsidered, and after being retained 
under an  ndvisari, dccided, and our  conclusion announced 
a t  the succeeding tcrm (82 N. C., 504). To the full aud 
elaborate argument now addressed to us on behalf of the 
plailitiff' for a revision of the opiriion then formed, we 
]lave give11 the attentiot~ due to t l ~ e  importance of the case 
and tlie principle inrolved, and now proceed to announce 
t he  result. 

Two errors are assigned in the application for a re  hearing 
1. No exception having been taken to the charge ic the  

ljarticular declared to  be erroneous or i n  any  other, the point 
of law, upon which the new trial is granted according to 
t he  settled practice was not open to the defendant upou the 
appeal. 

13 
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2. T h e  erroneous iustruction oniy affects the  quantunz of 
damages, a n d  the  new trial should be restricted to that  
issue, leaving undisturbed the  findings upon t h e  others. 

I. T h e  first alleged error rests upon a lnisconception of 
the  decision aud  tlic r e a s o n i ~ ~ g  by  rvhicl~ i t  is supported in 
the opinion, arising, perhaps, fro111 tlle prominence given 
to the instructious of the  court. Th is   ill appear from n 
brief recapitulation of what transpired a t  the  trial  and 
bears upon the question i n ~ o l v e d .  

During the trial the plaintiff was allowed to prove, against 
t l ~ e  defendant's objection, that  his intestate was adwinistra- 
tor of the estate of one Jno.  M. Long, a hich was largely in 
debt, and to pay which i t  would be necessary to sell his real 
estate of the value of $22,000, as had been clone hy the ~ u c -  
ceeding administrator dt honis non, the  u6nal a l l o ~ ~ a u c e  of 
commission on w11ic.h was from 23 l o  5 pcr cent. on the 
amount  of sales, upon the  jsst~e of damages sustained by the 
intestate's premature death. T h e  reception of the  evideuce 
is distinctly assigned in the record as error. Th is  court 
held, a n d  such is still our  opinion, tha t  t l ~ e  evideuce was 
admissible a n d  proper to be heard by the jury, in passing 
upon the  value of the  intestate's life, i f  prolonged, to those 
beneficially interested in its preservation, and to whom the 
fruits of his skill and labor would belong. It tended to show 
his business qualificatious and the  compe:lsation which 
one of his capecity and  repute might be expected to obtain. 
In other words, a s  expressed in the  opinion, i t  assisted the 
jury i n  determining " w h a t  reasonable expectation there 
was of pecuniary benefits from the con tinuance of the  life of 
t h e  deceased." For  this restricted purpose the  testimony 
was competent, and  the use to be made of it ought to h a r e  
been explained, then, or afterwards i n  the charge to the 
jury. But  it seems to have been admitted generally and 
without qualification, notwithstanding the objection, and 
left to the  jury to draw their own inferences and  pass upon 
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its weight for any purpose. If proper explanations as to 
the legal force and effect of the evidence had been made in 
the instrl;etions, the objection would have been met and all 
causc for complaint removed. But no such explanations 
were given, and the jury were directed in general terrns to 
'' carefully n-eigh all the testimony bearing on each of the 
issues submitted to them, and lo find each issue as the tes- 
timony should satisfy them." They were Chus left a t  lib- 
erty to consider the anticipated allowance for services to bc 
rendered, as money lost by h ~ s  death, and to enter into the 
measure of damages found in  the verdict, tlius forming 
basiq for the estirnatc of profits for one year, and multiply- 
ing  the resulting sum by the number of years dnring which 
he would probably live. Such is the import of the charge, 
and this may have been the undcrstsnding of the jury in  
awarding the large sum contained in the verdict, afterwards 
reduced by the court, with plaintiff's assent, to two.thirds 
of the anlount. The error then consists in admitting the 
evidence and giving i t  a direction, and allowing i t  to be 
used for an improper purpose to which its competency does 
n-.t extend, thereby giving point and force to the objection 
of its being received. 

I t  is error to admit evidence, competent for one purpose 
only, to be considered and acted on for another and im-  
proper purpose. The error lies not only in the omission to 
make the necessary explanation, but in gir ing a direction 
calculated to mislead and which may have misled the jury 
in rendering their verdict. This ir so connected with the 
facts allowed to be proved as to extend the exception to the 
reception of the tes;imony to the disposition afterwards 
made of it. R e  have in our own reports a case very sitni- 
lar-Stnle v. Bnllnrd, 79 N. C , 627. There, upon a11 indict- 
ment for fornication and adultery, the admission of olie of 
the accused parties was received without objection frorn 
either, and no instructions were asked as to its effect. The 
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court say : '"Vhile, therefore, i t  (the admission) could not 
properly be rejected, i t  was Ehc duty of the judge, either a t  i t s  
introduction or in  his charge, to explain to the jury its force 
and effect, and to tell them i t  was noh to be considered a s  
any evidence against the  woman. I n  failing Eo do this and 
subnzitting all the evidence to the jury, without such c~planation~ 
there is error, invalidating the verdict " 

But  we are not prepared to concede the proposition, so 
broadly and strelluously asserted in the argument, and i n  
some degree countenanced by what is said in IVilliamson v. 
Canal Co., 78 N. 6., 156, and perhaps in  other preceding 
cases, that  no errors, however palpable and hurtful, com- 
mitted in the administration of the law by the action of the 
judge, are capable of cor~ection unless specially pointed out 
in an exception on the record. The  case prepared on an 
appeal under our practiee is said to be in  the nature of a 
bill of exceptions, and the functions of the appellate court 
analogous to those exercised by a court of errors, and for 
n ~ o s t  purposes the comparison is admissible. 

But the exercise of the revising power of this court is not 
restricted, as is that of a court of errors. The  latter can 
only reverse and annul for errors assigned, while this court 
may grant a new trial and restore the case to the condition 
i t  occupied before the error was committed, and i t  may then, 
avoiding the error, proceed to a f ind  determination. Still, 
for general purposes, the analogy may he recognized, and 
we unhesitatingly reaffirm the general rule governing ap- 
peals declared in the numerous adjudications cited for the 
plaintiff. But  the rule itself is not ~ ~ i t l ~ o u t  qualification, 
and enforced, would in some cases lead to disastrous conse- 
quences. For the purpose of illustration, let us suppose a. 
case on triaI the indisputed facts of wh ich  make the pris- 
oner's offence to be rnanslatlghter, and yet under the erro. 
i~eous charge of the judge the jury find a verdict of murder, 
and all this fully appears on the record. Because of the 
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inadverkence of couiisel, the  mi5spprehension of the  judge 
as  to the law and the consequent misdirection given to the 
jurv are not specially poil~ted out in a n  exception, and yet 
t h e  fatal error is apparent to  tlie court. I s  the court, in  
the observnnce of a 5trir.t rule of practice, compelled to shnt  
Its eyes to the  injustice done the p r iwner  and af i r rn  a judg- 
lnel~t, which wrongfdly takes his life? I n  such a case, 
would no t  thc  court iliterfcre and correct x mnnifebt error2 
a l t l ~ o u g h  oser!ooked ;rt the trial, a ~ l t l ,  t i~ercfore,  not the 
sukject of a distillet exceptiou ? I n  ,%ate v .fi)i~tcson, 1 Ired + 
354  where t h e  ju(lge corrected the  r n i s u n d e r ~ t a n d i n  corn- 
mon to t h e  counsel on both sides as  to nl la t  was the law, 
a n d  expounded i t  hinlself to the jury, G A S T ~ X ,  J., spral;i~lg 
lor the  court, thus defitles the  duties of tile judg- ]+re- 
siding kit jury trials: " It has not been questice~~rd, :ind i t  
cannot be questioned, b u l  that  it, is the  duty of a , j a ( l ~ c ~  who 
presides a t  the  trial of a cause, whether civil or c~ i~n i? ta l ,  to 
correct every misrepresentation of law made to a jury, al- 
thoag l i  admitted to be law by the parties or their caurlsel. 
H e  does not preside rncrely as a moderator, to er~force order 
a n d  decorirrn in  n discnssion, adtlres.;;ed to a bofly with 
whose deliberaliol~s h e  has 110 coneera, and over whose 
jutlgmeul he  is to exercise no influence; but I i c s  is an  inte- 
gral  par t  of tha t  mixed tribunal which is to pais upou the 
issue ; and while he is forbidden to give t@ t l ~ e  jury a n  opiri- 
i o n  whether a n y  fact is sutTiciently proved, ha is hound to 
declare a n d  expout>d to  ~ 1 ~ 1 1 1  tile lam7 arising upon the 
facts." 

The exception to the  general rule, if indeed i t  be fairly 
within its l~urv iew,  is expressed with clearness by the emi- 
n e n t  judge who for so niany p a s s  presided over this court 
a n d  has enriehed its records wi th  t h e  fruits of his profound 
Jearning and  labors, in  Bywm V. Bynum, 11 ired., 632, and 
we again adopt his e s p o s i t i o ~ ~  of the  law : " Although i t  be 
m a t  error to ,rehain from giving instructions, unless they 
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are asked, yet case must be taken, when the judge thinks i t  
proper, of his own mot,ion, or at  the party's, to give them, 
that they be not in tl:cmsel?:es erroneous, or so framed as to 
mislead tile jury." 

I t  was suggested in tho argument that thc original caso 
on file shows that there was an  exception in  the court be- 
lor;, which brought, the point on  which the decision t~lrned 
before this court fur review, aud therefore i t  does uot sustain 
the ruling. If this were so, it would not detract from the 
force of the proposition enunciated without reference to that 
fact, in  Iangnage intended to guide and instruct i n  the 
future practice of the courts. But on examination i t  will 
be found that the distinction in  the formalities required ill 
the execution of wills of real and personal estate, and i n  
iorce when this disputed instrument was made, was not ati- 
verted to in argulneilt or in any ~ n a n r ~ e r  called to the slotice 
of tho judge at  any  time during the trial before the jury. 
The failure of the judge to instruct them that  the attesta- 
tion of subscribing witnesses i n  the presenco of the testator 
was uot essential to the  validity of a will conveying personal 
estate, is first mentioned and assigned, after the  endi it ion of 
the verdict, as one ~f the grounds on whicl~ a new trial is 
demanded. This does not impair the authority of tlze case 
as a precedent sustaining the ruling made. 

" I t  is the right and duty of counsel," remarks BTNUM, 
J., cownentiug on a similar omission in Slate v. Cavene8,pP 
78 N. C., 484, "before or during the cbarge and  before the 
jury shall be sent out to consider of their verdict, to agk fog 
such instruction to the jury, both as to evidence improperly 
admitted and that which has bee11 stated correctly, and to 
declare and explain the law arising thereon." 

The same principle decided in Bymm v, B!j~uw, has the 
pecognition aud sanction of the recent case of State v. Austin, 
79 N. C., 624, where the court, in describing the offence with 
which tlie defendant. was charged, omitted ta mention one  
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of its ~sseut ial  elements. The  court, iu reference to the mis- 
description, $a?- : " Hnt l  tile juilge s i n~p ly  omitted to give an 
illit rueriol; to viliicl~ the defendattt would have been entitled, 
I I : ~  he nskctl it ,  11e ivoultl not have any just ground of corn- 
p1ai11 t." ' $ " But wlte~l the judge undertakes to  
state t l ~ c  la\!., ile mu;t state it correitly." Here I I O  excep- 
iioii w , ~  t::koli to tI1i.i p r t  of the cllarge a n d  yet the error 
was notiicd 31jd re~n~~Iie(!,  by sencli ~ i g  the t a x  to another 
jury. 

I n  Grist v. Cacl ,ho~~se ,  4 ID. di B., 302, DAXIEL, J ,  thus 
expres-es the o~)inEon of t he  court:  " The counsel for the 
1)1aint1ff's insists that  t!ie tlefcnclant catlnot now object to 
this error, because tliere v a s  no  specific exception  taker^ a t  
tlic trial. Tlie dcfellda?ttt had ],laced on record his plea; i t  
was for the ])laintiff's to sup1)ort the afEru1:etive of the issue 
on tha t  1)lc:i. The co111 t n~isdirected tlke jury as to the l aw  
on the ti*i,~l of ellc issue, a rd  !old tltem that the evitlencc 
offt:rec! wa.s ~nfficient for the plaintifT. Ti~is error appears 
oil the record, and for that t l ~ e  judgment must be reversed 
aiid a rlcw trial :i\s-ardcd." 

Eo GA~~TOS,  J , ill Aing r. Ziil~g, Ibid,  164, on the same 
poilit, u x s  this lnnguage: " I t  must not be u~iderstood, 
from our  noticing this oi)j.?jectiord, that we allow questions of 
law to be raised Iiere, except snr.11 as appear on the record, 
itrictly so called, which were not before the court from 
m!licll the  appeal was taken. Our rule is to regard as 
nearly as wc can the case made by the judge in the l i g l~ t  of 
a bill of exceptians for sl)eciiied ermrs. The presumption 
is, t h ~ t  avllatever is not complained of was rightfully done. 
But we callnot presume against wli:~t appears. If by any 
reasonable iiitendoleut, are could suppose fads  shown whicli; 
not~vithstandirig t l~osc :~tlinitlcJ, constituted the defendant's 
act a trespass-~~iasmueh as the opinion of t l ~ e  judge on 
that  1)oint was not directly cdlcd for-we might hold i t   LIP 

duty to make the amendment.  But if we cannot, and ule 
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do not see how we can, then the jury was misdirected UiJon 
a question of law, presented by the pleadings and the evi- 
dence upon a matter n~aterial to the issues which they had 
to try. The consequences of the mistzke *- * * have been 
a verdict and judgment against law. This is an em-or zvlaich 
when shown to us we aye bound fo correct." 

To  like effect are the words of NASH, J., i n  BaiEey v. Pool, 
13 Ired., 404: "Nor is it error in a judge, or any officious- 
ness, to bring to the notice of the jury, princ.iples of lam, 
ar facts bearing upon the rase, which counsel may have 
omitted in argument. If important to the decisioli of the  
case, it is h,is dvty to do so." 

These references to the practice which has heretofore pre- 
vailed are sufficient to shaw that the rule whicl~ forbid+ the 
hearing of an objection, not taken, and which ouqllt to 
have been taken, a t  the trial, does not embrace the case 
where the judge in response to a request for ;in instruction 
or of his own accord misdirects the jury upon a matrrial 
question of law, iojuriously to the appellant by which t !~ey 
have been or map have been misled i n  rendering the vtJr- 
dict, and the error is patent upon the record, such error is 
opeti to correction, and the complaining pasty is 11ot 
required to interrupt the delivery of the charge, I)y then 
stating the objection. As to such error, the appeal itself 
may be treated as an exception, authorizing a revision and 
a remedy. We have re-examined and carefully considered 
the question, becawe of its practical importance, and that 
the rule may be fully understood. But its decislon is not 
necessary in the present case for reasons which have been 
already stated. 

11. The second assignment of error in-volves a question 
of more difficult solution. Our attention was not called in  
the fo! mer argument to the point whether the ne,w trial 
should be partial, confined to the issue as to the damages, 
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or be general, arid re-open the  wlrole controversy. It is con- 
sequently not adverted to in the opinioli. 

Ordinarily,  for a n  error committed t lu r i l~g  the  progress 
of the  trial, i n  t h e  improper ailmission or rejection of evi- 
dence, or in the rliarge to the jury, material upon a n y  i ~ s u e ,  
the  verdict is  set aside entirely, for t h e  obvious reasoli tliat 
i t  cannot be seen to wllat extent i t  may have influenced the 
jury u p o ~ ~  t l ~ e  other findings. It will be set aside in part  
only when i t  plainly appears the  ~ r r o n e o u s  ruling woulcI 
not and  did not enter into their consideration in  passing 
upon the  remaining issues. T h e  character of the  new trial 
is therefore rather a matter of sound discretion, than  of 
strict r ight.  Tlie cases cited for tlie plaintiff ia i t l i  the  
escel,tion of that  of .Hutchison v. Pftpper, 4 S ~ ~ u n . ,  553, where 
i t  is held tha t  a partial new trial may be hail, when the 
r ight  to move for i t  is reserved with leave of the  court. or 
mlrere jnstice has not been do~re,  and get greater injustice: 
would result from wttilig tllc 1nilttt.r a t  Inrgsl are tlec4sions 
in  the court of ?vIassachusetts. I ient  v. IVI~ ihey ,  9 Pick., G2 ; 
I17cms v. Col. Ins. Cg., 12 Pick., 279; Bo!yl v. Brown, ,  17 Pick , 
453 ; Robbitls v. Tozonsend, 20 Pick., 345. 

\Vithout exatniniug these ndjcdicatiotis in  detail, or in-  
qu i r ing  into  tlie constitution and fun:.tior~s u f  the  court 
wliich made them, and its relation to nis i  pr ins  trials, we 
will o ~ i l y  say they do not accord with t l ~ e  rules ilnd the  
practice of this court, as a tribunal created for the correction 
of errors i n  the  inferior courts. But therenre  precedents to 
be found i n  our  own reports. Tlius in  K e y  v. Allen, 3 
Marph.,  523, where i n  an  action of detinue the jury asqessed 
damages for detaining the slaves b u t  failed to find their 
value, i t  was decided that a distringas should issue, and if the  
slaves were not delivered, a writ of enquiry issue to ascer- 
ta in  t l ~ e i r  value. 

I11 Holrnes v. Godwiu,  71 N .  C , 306, BYSUN, J., declares : 
" T h e  power to award a partial new trial, or an inquiry of 
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damages,  when they have  been erroneously asses.;t-d -4th- 
ou t  d is turbing t h e  f indings nhic l l  dispose of lllr meri ts  of 
t h e  case, i s  bo th  convenicut and u ~ e f u l ,  l~owever  delicate 
a n d  d i f i cu l t  m a y  be i ts  application ill part icular ~ ~ a s e s .  I t  
certainly should  not be exercised except i n  a cir j r  case." 
See :tlso Aferolly r Nchlyre ,  82 N (I., 103. 

T h e  erroneous ru l ing  i n  t h e  preeent case i s  critirely i l k -  
t inc t  a n d  wparable,  und secnls to fall w t l l i n  i l l e  c l , m  ~ h i c h  
a d m i t s  of 'a  restricted r;cw t ~ i s l ,  coufined to t h e  dau~a:res 
o ~ ~ l y ,  and  th is  is al l  to which tlie defendant is fairly er~ti t lcd.  
Tlle judgment  will be reformed so as to r e - q ) e n  t h a t  issue 
only ,  a n d  it1 other  respects i t  is affirmed. 

P a n  CURIAM. J L L ~ ~ I Y I L I I ~  modified. 

1. I n  all action to recoler l:t11d, vhere i t  :~ppciu'ed that tltc def ;~r i i l ;~~t t  in 
possessio~i Ilail mortgngetl t l ~ e  land,  and t le~ s t m e  h : ~ l  been srlltl rlntler 
:i power in the tlecltl 011 tlefault of p a y ~ - n r n t  of tlit: 5ecurc d cltabt, tlic 
purcltnser at such  sale has the right 11po11 aficlavit to be let in as yarty 
defcntlmt. 

2.  111 F L I C ~  ease it is error to proctecl \.,it11 tile trial 111iti1 tile qrw~t ion as, 
to tlte right of t!~e applical~t to be ~uade :L party hx'i been 11c.ard and 
finally dctermiued. 

(12ollins \-. Rollim, 76 N. C., 264; Lyt7e v. Burgin, S2 N. C., 301 ; Jones 
v. UtIl, 64 N. C., 19s ; Gzoy~a v. Welborir, 1 Dev. & Bat., 3L3 ; I-'al!cer 
r. Banks, 70 N. C., 450, cited aud approrecl.) 

CIVIL ACTION to recover land tried at August  Special 
Te rm,  1880, of DUPLIK Superior Court, before SchencE, J. 
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T-edic t  and j u d g ~ n e n t  for pl;~intifY, appeal from the ru l ing  
of tile court  be lux ,  as set out  i n  the opiuion. 
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interested i n  that  controversy, nor injuriously affected by 
i t s  result, cannot be allowed to intervene and assert his ornu 
independent title. This  would be i i ~  effcct to make a double 
acotiot~, a ~ i d  introduce new issues foreign to t h e  original sub- 

jevt of controrersy, arid no1 within the  scope of either sec- 
t ion 61 or 65 of the code. B u t  this is not the  condition of 
t h e  nppl icmt in t h e  present case. H e  has  a direct relation 
to ,  and interest i n  the  retention of the  possession by the 
mortgagor for hicaself, and j13 p r e v e ~ i t i l ~ g  the plair~tiflls re- 
covery, and  this is " nclversa to tlte plni~ztif," arid i n  l ~ a r r n o ~ i y  
with t h e  defence. As the  defendant holds prmi.sively 
under  the  applicant, the latter is but  protecting his own, 
while he  protects tile possession of the  occupant. The prac- 
tice w h i c h  prevoils in such cases is declared i n  Iinllins v. 
rFolli.na, 76 N. G" , 2G 4, and is rraffirlned i n  LgCle v. Burgin, 
82 N. C., 301. I t  is there held, tha t  a t  common law every 
landlord lias the r i g l ~ t  to be admitted to defend will] or 
witliout t l l ~  tenant, a n d  tha t  under  the  term " lantllorcl " 
all persoris have tile l i gh t  to cotrle in a s  parties, "whose 
title was counected or consistent with tile occupier, and ic 

divested or disturbed by any claim adverse to sue11 poses- 
d o n ,  a n d  tha t  it is not necessary they should have exercised 
prrviously a n y  acts of ownersl~ip in  t h e  lant3," and i t  war 
declared that the s m i e  right exists under  the  Revised Cotle, 
a n d  under  C. C. P. ,  5 61, a ~ ~ d  thilk "on  t h e  interest of t11e 
par ty  being mnnifestcd by affidavit, the  application tcos to 
be passed on as n gircdion {$" rjgl~f in law, and not t o  be grunted 
oo' rdused, a s  a 7nattcr wding in the diswcliola o f t h e  judye." 

W h a t  then are the relations subsisting between the de- 
fe.ndant and the  applicarit? On tile execution of the mort- 
gabe, and after default in  payment of the secured debt, the  
mortgagor, for most purposes, becotnes u tetiant to the mort- 
gagee, and upon a sale of the land he sustains, when allowed 
to  reinail] iu  possession, the same relation to the  purchaser. 
" 'If a mortgagor remains iu  possession after forfeiture of 
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2. N o r  is t h e  Fnlnr: delnurrablo for want nf :in : ~ l l ( ~ ~ a t i n n  titnt 111c clcfcn<l.. 

3. Nor is i t  neccsmsy in  snch casp t o  r d i i c ~ ~  t lw  tl(31,l. to j r ~ t l , ~ ; i ~ ~ ~ : ~ t  : i l l , ?  

!1:tvc n r e t i ~ r n  of n d a  bomz to t l ~ e  e s r e t ~ r j : ~ ; ~  jn oi.11t.r to n ~ : ; i ~ ; t : ~ i ~ l  I-11;: 
actiol:, tlrc collrt5 lllltler our 1 j r i S i t 1 l t  ~ j - . t t . ~ :  ! ~ : ? v i ~ ? y  t!~". j~~rl.iili(:linn 01 

1. h i i d  wilvre the alleged Er:l:iclr~lcnt cot?rey:tt~eo; :ire nlntlc tn W V I ~ I ~ : ~ ~  

grantees, they 211 h:tve:tll itrtr1,ezt i l l  t l i c s  siihji-ci 11::lttc'i.. a!itl ;in! Ilr.i:c,;- 

(Cld; r. Runnv, 1 I k v .  & Bat .  Kt1., GOS ; / , ; ~ / l ~ l /  v. IVllsoii .  11, , (;!!I : 
Brozcn v. Long, 1 Ired. Eq., 190; Ib 'he~; lv  v, 7'(1!;!07. (; Irctl. T':,;., 2.'; ; 
Kilpal~ick Y. AUe(ean.~, d Ired. Eq , 2220 J f o o i . ~ .  v. G,r!/icr?td, 71 S. ( '.. 
343; N c ~ e n d o i z  r. C'nm'rs, 71 N. 0 , 3 8 ;  GI,;ir~l r. H,inli, 72 S. (:.. 
626 ; Hamliz v. T~icke i . ,  72 S.  C., 592 ; Ihr~riq *\-. J7oun!/, 81 S. (:., 9:. 
cited and approvetl.) 

CIVI~, ACTIOS tried at Spring Term,  1580, of SEV 
11 ANOVER Superior Court, before Acery? ,7; 



JhNU-4RY TERM, 1881. 207 

Tile c,ise was I~eard  on co i l l~ la in t  a11J demurrer. T11c 
tIe;i,nrrc.r  as sustnined, judgment, appeal by p!aintitf'. 

SVITII, C. J. The  plaintiff alleges that  the defendant is 
inclebtcd to h im i n  the  su!n of scren t11oi:ssnd dol!itrs, evi- 
dc~ l rwl  by two proniisaory m t e s  undcr  a contract for the 
lo:tn of money entercd into prior to February 3, 1S7-1, 01: 

ivl~icil t l ~ e  interest has beell !)aid up to  -\pril 25th, 1878, 
tha t  on February 3d,  1874, Mag 4tl1, 1874, and  J u l y  2it l1,  
1875, he  made several deeds to the  rcspeutlve dei'entlants, 
Jlarsdcn Eellamy, i lenry P. West n ~ l d  .John I). BellamJ, of 
sepnrote lots of land ownctl by liim in tlic city of Wi!ming- 
ton, with false recitals of money co~lsidmations, wit11 an 
understanding and agreement with cac l~ ,  that they e l ~ o n ] ~ ]  
recollvey to his wife, the t l e f e n d n ~ ~ t  Julia,  which has bee:) 

carried into effect, and with a n  e x p r e s  intent therc1,y to 
defraild his creditors, and p l a c e  111.; p;.opcrtg beyout1 the  
rcac.!l of legal process. 

T h a t  in furtherance of this purpose, after paying OR .;2v 
era1 judgments recovered a g ~ i t i s t  hi!u in  Xew IIanovcr 
s u ~ x r i o r  court, in  the aggregate suin of twenty six lluntlred 
dollars, he  has caused the  same to be assigned to his wifc, 
inore effectually to protect the  several covinor~s conveyance& 
and secure the  property to her. T h a t  he owes debts cxceecl- 
i n g  fifty thousand dollars i n  amount, which aH his estate of' 
every kind, including tha t  mentioned ju the fraudulcnt 
deeds, is wholly insufficient to pay, and that he has become 
and  is utterly insolvent. 

T h e  object of the  action and the prayer of the complaint 
are that  the  plaintiff h a r e  judgment for his debt, that  the 
several deeds be declared void, and the property therein 
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mentioned, or so much as may be necessary, be sold for the  
sati-faction of the debt. 

'Flw defendants demur  to the  complaint, and assign as 
ground3 thereof: 

1 f lr that  i t  is not averred tha t  the  defendant has not 
other property liable to esecution a n d  suficielit to pay the 
l i lai l~ti lf 's  demand. 

3. F c ~ r  that i t  appears upon the face of t l ~ e  complaint 
t h a t  thc  debt has riot been reduced to judgment, so that  ese-  
rutiou could issue therefor. 

3. For that  there is a misjoinder of distiuct a n d  inde- 
p e n d c l ~ t  causes of action. 

4. Fol. tha t  there is a lnisjoiuder of parties and there is 
no w m n ~ u n i t y  of interest among t l ~ e m ,  i n  the  several im- 
~ ~ e a c l i e d  assignmellts. 

'P'lle~e ol)jections to tlle grant ing of the  relief sought, 
under  the  present structcre of the complaint, we proceed 
to consi(ler: 

I. Tile absence of an avernlent Illat the  plaintiff cannot 
obtain sat isfact io~~ of his demantl, from other prope:.ty of 
the  tlt.l,tor : 

T h e  rllegntions of the  complaint oil th is  behalf are  not 
.cerjr spec~fic a n d  poitlted. But i t  charges the  fraudulent 
;~lic.natlons of' the  debtor, to screen l ~ i s  property f r o i ~  the 
c!:!ilns o f  11i. creditors, and tlic plan L! wl~icll  i t  is intt~r;ded 

t:t!tnil)ted to dive-t tlle title to a large number  of town 
lo\, ol.lt c~f tiic defendant, a n d  ~ ) u t  i t  ill his wife, under  i n -  
i t 1  r:r::t i!ts i u  proper f 'o~nl  to eiicct the  object ; the  transfer 
to her  1 8 1  discl iargd jutlgrnents, :tj)parently i n  force, fcr the 
~ t c . c ' , ~ ~ n ~ ~ l i ~ l ~ a l e n t  of t11v w t n ~  dishonest purpose; the  hope1ess 
iusoiyc>:lc.y of the  debtor, and the insufficiency of all his 
c.<t,ite to meet Iris iiabilltit.3. These a l l e g a t i o ~ ~ s ,  in  sub- 
a t  ~ ~ l i c ,  111ust be understood to mean tha t  satisfaction of the 
l ~ l i ? i ~ ~ t i i i ' ' ~  debt call oil17 be procured by pursuing the alien- 
ated latic], and appropriating i t  thereto, and especially in  
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the absence of 8ny intitnation t !~at  he  has any  other prop- 
crty ucccssible to legal process. 

11. T l ~ c  failtlre to prosecute the claim to jutlgnlent, anti 
sue ont  execl~tictn thereon : 

\\'1ie11, untler our  former s::stenz, the law was adminis- 
tered by t ~ o  se!)nrate and di3tinet tribunals, of rnllich each 
11:1d its oaril mleh of pr>tctice, the  court of equity ~rou l t l  lent1 
its aid to n creditor in  enl'oreit~g n lcrral deinnntl. w 5 e n  hc 
had none or  a!l i~inclci~i::~lc rc~netl>- a t  law. Hence i t  be- 
came n n  establiilrctk tlot+r;r:c i l l  that  court, to refuse i t<  
wist: inct~, U I I I C > ~  tlle c:c tiltor 1i:;d :licertained the amount  
of his tlcbt I)y reducillg i t  to judyrntnt,  and  sned out cse- 
cutinn, wl-rcij t l ~ e  ~ t r o l ~ c r t y  (71' t l l ~  (l~bl~tilr pur,ncd, could be 
seized ant1 scl(i (Ll~erenntler, 37 ill CJSO of LL f~-;~u(luleil t  and  
ineffective : lrsig~~nieiit ,  i;i order 'hat n lien might  attach, 
although this  was ]lot reql~iretl, nl!un the  estate and iilteres'; 
to be a p p r o p r i a t ~ l  was l ~ u r e l y  equitable, or such :is wa-, not 
acce~zible to legal process, : L I I ~  in  botli cases i t  must be 
s11on:i iaud corn~rlorlly this wa r  doiic by the return of' ~ t r t l l n  
3071a to the execution) that  the debtor had uo property from 
wllicil the  debt could be satisfied by sucli Icgal process. 
'Clad v. Bamer, 1 Dev. c!k Bat. Eq., GO8 ; Bethel  v. Tl'ilson, 
Ibid., 610. " A court of eqnity never interferec," m y i  I~c 'F- 
FIN, C. J., in  Brozun v. Long, 1 Ired. Eq.. 190, " o n  1)eli:df of 
3 mere legai demand,  unless the  creditor ha? tried the legal 
remedies, a n d  found then. ineffectual." I n  like manner,  
NASI-I, J., speaking for the  court in  TVheeZer v. Ihylov, 17 Irecl. 
Eq., 225, repeats the remark and adds: " T h e  creditor  nus st 
reduce his debt to judgment,  and in general take out exe- 
cution, that i t  m a y  appear by demanding property of the  
defendant and  the  return of ntdln hona, that  snti,if"rction 
cannot be liad a t  law." See also I<ilpatricl; v. Jfe(1n.s. T, Ired. 
Eq., 220, a n d  nnrnerous other cases. I t  is obvious, that  as 
this rule grew out of the relations of the  two courts under  
the former system, one acting in ,?id of the other, and  was 

14 
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essential to the harmony of their action in the exercise of 
their separate functiom in  the  adn~irlistrsktiorl of the  lam, 
30 i t  must of necessity cease to have any force, when the 
powers of both, arid the functions of each, are coulmitted to 
u single tribunal, substituted in place of both. Why sllould 
n plaintiff be compelled to sue for and  recover his de'bt, ancl 
tlicn to bring a new action to enforce payment out of his 
debtor's property in  the very court that  ordered the judg- 
ment?  Why should not full relief be had in  one action, 
when the same court is to  be called on to  afford i t i i n  the 
qecond? The  policy of the new practice, and one of its 
liest features, is to furnisli a complete 2nd final remedy for 
:in aggrieved party i n  a. single court, at,d without needless 
delay or expense. Tl>e demurrer admits the debt, the insol- 
vency of the debtor, his fraudulent contrivances, with the 
help of others, to placc his property beyoud the reach of 
creditors, and secure it  for tlle e n j o ~ m e n t  of l~imself and 
wife, his large indebtedness still subsisting, and by a fair 
inlplication, the want of other ~ r o p e r t y  which a creditor 
can reach ; these facts would seem to remove all obstacles 
in  the way of the relief demanded. 

I n  Moo.re r. R a g l m d ,  73- N. C., 343, KODMAX, J , u5es this 
language : " A creditor can ouly assert his rights, as s ~ c l i ,  
by obtaining a judgment wbicll will be a lien on the prop- 
erty which the debtor has, and also on all  whiell he llas 
before that  time fraudulently conveyecl." Ttie rerna~li  was 
not intended to convey the idea that the judgmrnt  must 
Le first obtained in a n  independent suit, but that  a creditor, 
merely as such, and without a judgment, could not pursue 
and get satisfaction out of t l ~ e  debtor's property. This  is 
ur~doitbtedly correct, for without a judgment for t l ~ e  debt, 
though i t  may be rendered preli~ninarily i u  the same action, 
the creditor has no  claim upon his debtor's property. 

3 here is a strong analogy to the present to be found in  
the case of McLendon v. The Conzmissioners of Anson, 71 N. 
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C., 38. There, the plaintiff in  the same complaint demanded 
judgment  for the  amount  d u e  o n  his coupons and a m a n -  
tlnnzrts to coerce payment ; arid the  answer t3 t h e  objection 
t h a t  two distinct and independent causes of action mere 
itnproperEy joined, IIEADE, J., use3 this pertinent language: 
"Cxi  bono, another action? I t  is true tliat a rtznndn?,zus 
issues on l j  when the arnoun t is :iscertained, but  here i t  is 
ascertained when tlle judgment  is rentleretl a n d  tllc com- 
plainant demands both the  judgment  and the writ of naa1a- 
darn~cs. This ,  therefore, is a civil action for a rnal t ih i~zu ,  
as  much as i t  is a civil action for a money demand." We 
see no reason why,  if a n  admitted subsequent rerncdy by 
mandamus, mhicll procerds upon the  refusal of the  county 
authorities to levy the necessary tax, can be demanded i n  
t h e  action for the  recovery of the money due, as n means 
of rendering t h e  judgment effectual by satisfying it, the  
remedy against the  obstructing frciuds, alleged to I l~ \vc  Leen 
practiced by the defendants,  nay not i n  like manner  be 
affordcd the p1;iintitf i n  the  same action and lookiug to the  
w m e  end, tlle payment of Itis debt. 

111. The  blending in oue action of t w o  separate and  clis- 
t inct actions, the  one posterior to and  dependent on the 
result of the  other : 

\\%at ha5 already been said is a suificirnt answer to thi. 
assiqned cause of demurrer, and i t  is ouly necessay to add 
tha t  the  point is ex1)ressly decided a n d  tlie objectian de- 
clared to be nitl iout force by this court in  Q l c m  v l,'t,d. 
72 Pa. C., 6". I t  was tlierc held to be competent to proctotl 
against the  irisolre~it  debtor b :~nk ,  and against the  s t d -  
holders upon their i11di1-idual l iabi l~t ies  undcr  the  cIl:irter, 
111 tlie same action. 

IV. T h e  last ol~jection is to the  joining of the  scveral 
defendants, who are  connected with diff'erent transactions, 
and  a re  11-itllout a n y  community  of intereat, and  110 con~bi -  
llation among them is charged : 
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T l ~ e  eeseiltiiil uni ty  of the  prorcecli~ig eousists in  t h e  fact 
t h a t  t h e  debtol's o ~ n  l ) ro l~es ty  .is alone su~g1rl:t ti? 11c npl)ro- 
priated to his 01\11 tlcbt. If tlic conveyances arc. iixntlulellt,  

as for this pu r lme  t h e  dcmurser  :itlrl~its, t h e  titlc ~ . e ~ ~ l n i r i s  
i n  Har r i s ,  and  lievcr was divested out  of llim. '1 ' 11~  $\it1 of 
the court  is asked to remove a clouii upoil t l ~ e  titlc, hy 
declaring t l ~ c  deeds void, so tha t  tilt 111.ol~ci.ty wily be sold 
uucler the  directioil of tl;e court, :wd i:icicle~ be i!ltlucwl tc 
give  the  value for it. T h e  de feu i l a~~ t s ,  ot11c1 t l i a ~ ~  IInrris; 
a re  made partic.; because t~lley by t l l t~ i r  tlrcilu p~,ol i . . s  to 
hnve had a n  illterest i l l  t h e  sui jec t  ~ ~ u t t < : r ,  :inti wciiun (il 
of tlie Code requires they sl~oi~lt!, ;I: o ~ l l r r  tiiat t i i : ' ~  rnny 
be concluded by the  result aud tlic :~~I~ jn~ l i c . ; i t i o~ i  I x  fi11;~1. 

r 7 1l:ese g e l l e d  views we t l ~ i n k  arr  ilk ;~c'i'o;.~i wit11 tile cur-  
r e n t  of d e c i s i o ~ ~ s  it1 respect to tllc c.oil.tl nction of t h e  pro- 
visions of the  CoJe,  whose predonlinant l,urposc. is to m : & ~  
one proceeding adjnst  a n d  settle all coutroversies a b o u t  it. 
subject matter .  Handin v. Tuclxr, 72  S. C'., 502 ; ZTol;)t!j \ I~  

Young,  81 N. C., 91, and the autlloritics therein citeil and 
reviewed. 

T h e r e  is error,  nud th i s  will b(2 certifietl for Sur t l~cr  pro- 
ceedings in t h e  court  below. 

Error .  Reversed. 

J. G .  I,. ENGLAND and otlirra v. EDJIPSP) GARXt'Elt :1nd oI!~er-. 

\Vhcrc: R fiual decree has been rcnilerrcl i n  :i priiciv>(ling. : L I I I ?  e;lrnitltl i l l t o  

effixt, the only n~oile of testing its vxlitlit.; i; by :L I I ( ~ I V  : ~ c t i o n  coin- 
nicilced by  summon^. 

(Penrson v. Nesbil, 1 Dcv., 315; Kectlon v. IJa i tk~ .  10 Irctl., 381 ; Sing/e- 
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Sai~,r:i, C. J. rl'lic cfiscs cited by the  connsel for t h e  np- 
l~oll:tr~ts show that relief from :t j a t l ~ r i ~ e n t  a t  i;:w, r e i l d e ~ v d  
aaairlst t h e  c30nlw of tllc co:lrt, may bc I i nd  113' ~ ~ ~ o t i o u  i l l  

flle cause. To t l ~ i s  class of' c a m  belong: 
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Pearson v. Nesbit, 1 Dev., 315, where the  judgment Wac 
vacated seven years after i ts  rendition, because tlie same 
person was plaintiff, a n  executor and a defendanl. 

Kenton v. Bmb,  10 I red , 381, where a n  unauthorized ae- 
ceptance of service of process was made for a n  infant de- 
feudant, and the judgment on which an execution had is- 
suet1 and property sold was set aside eight years tl1erc:ifter. 

I t  is equally well settled, that  errors or wrongs committed 
durillg the  progress of a suit  in  equity, and before its de- 
terlniuiitioo, mus t  be cor~ecteil  I)y a pelition filer1 in tile 
cauLc, as is held in Ni,rglciary v. 117~itrrl;c~, Pllil. Eq , '7'7 ; and 
Eo!/<'~ V. f10/t, I h  , 10s. 

If, however, the  suit is t>!~dcci by a f i n d  tlccree, .carried 
in to  effect, the  rrclrws muat bc sougIit 1)y a new a\*t iol~,  as  
is t1ci'iclet-l in  O)vir~gtou v. Itcgrittr~, (il- S C'., 1" 3; ?%a.cton V. 

1VriIi ~ I I ~ W I Z ,  '72 S C., 127 ; and I'ctwsou v. T i i j t r l ,  83 ?u'. C., 
118 ; ant1 is recogl.tlizet1 alitl : ~ c ~ i ' c l  on in I ~ ~ y l c  v. Browu, 72 
N .  (' , 3 2 ,  and Lnttn v. VicXm, 8". C., 501. 

Tlie case of Doyle v. Ilroro,,, in its esselltinl features, i~ very 
sirliilar to the  j ~ r e ~ e ~ i t .  Ti~erca, the  petitlour'rs alleged that  
t11i.y ~ t ~ i t l c ( l  i l l  tlic state of .'irkunsns, wllen the  bill for sale 
of thc~ lanil., \ ; i ~  l i l t 4  a i ~ t l  decree made ; tha t  they had n o  
noiicc. of the p r o c e c d ~ ~ ~ p . ,  nor llitve in  a n y  way assented to 
tIic3rn since tliey c.:ilue to t l ~ e i r  knowledge in  1867; 111  de- 
livering the opirlioll, I ~ ~ N D E ,  J., uses this language : " I t  is 
an act1011 in the nature  of a bill in  equity to vacate thesaid 
decree, Gut not alolle for that.  I t  sets forth the  proceedings 
and  the decree in the former action, and  that the plaintiff' 
was not, in  fact a p:i;ty tilereto, and had n o  k r ~ o ~ l e ( l g e  of 
it, being at the  titne, as s~N! now is, a nun-resident. And  it 
demauds to have the proceedings and decree 1 acated and  
declared void." 

Sd again in  Petemon v. Vunu, where the  nlotion was to in- 
validate certain proceedings instituted by the  plaintiif; ns 
administrator, for license to sell l and  for assets, DILLARD, 
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.J., adverting to the fact that ,z final decree had been entered, 
the purchase money paid, and title made to the purchaser, 
proceeds to say : " When the motion in  the cause was made, 
there was no cause pending in  ~711icI1 to make the motion, 
and  the o d y  remedy of defendawts was, as settled by n series of 
decisions in this court, by an action in the supe~ior court, corn- 
we?jced by  s u n m o m ,  as n substitute for a biU o j  wview, or for a 
$ill to iwpeach the decree forfraud." 

We think, therefore, the remedy in this case has been 
:nisconceiveil, arid should have been sought in a new action. 
W c  do not enter upon a consideration of the merits, and 
will only say that if confidellce in the integrity of theaction 
3f the court is to be retained, it will be slow to annul wha t  
i t  has done, after the lapse of many  years, a n d  will only do 
$0 !:pan ithe clearest proof. The judgment is affirmed. 

No error. Affirnled. 

-4. J. WILSON v. J. C. SPICES ant1 James Austin. 

c_:ompl,zint  fate^ Ll~at slkeriit' soltl plaintiff's land under rscclrtion ; the 
s:dc bei~lg by tile ;~crc~, :L snrt-ey was 1na11o to ascertain thc? 1111nll1c.r of 
R C ~ P S  ; t h ~  p11rc11a';er act1 Fnrveyor couspirrtl to d11fr:11id :lntl tlitl cle- 
fmm~d the plaintif'F by reporting to the slwriff that the tmct cont:li~led 
,550 acre?, whcrcas by the actual slirvvy tllcre were 700 ncrcs ; tlw F : I ~  
was mxtl~, pr~rcllare mowy piid, ant1 cl :(?(I t : s lwte~l  to p ~ ~ r c l ~ a w r  npon 
t h a t  false basis ; Ilelt-l, to bt! a gootl c:msc of action ag:~iiist t l ~ e  pnr- 
.cl~:~srr and surveyor, ant1 that plaintiif mas vntitlerl t.o r~li(?f i l l  :LII ,in- 
d r l~ twlen t  stlit ant1 not by nlotion i l l  the r a m ? .  Held ictnn, t!int 60 rlis- 
miss plaintiff :s netion nfwr answer filed by tl~t? ~lefr~n~lxut,, 011 the 
grountl thxt tbc complaint did 1~1ot state f:t-ts s~~ffi,:ient to constitnt:: s 
cause of actiotl is contrary to the conrsc of t.l!e courts. Sucll ol)j(,ction 
sllonld be talten by demlirrcr. 

-.Smith v. L ~ ~ o o I - ~ ,  70 N. C. ,  82; Wra.Zton v- Wallou, SO N. C., 26, cited mcl 
approxml,) 
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RGFF~N,  J. Tijis c011rt h :~s  in s c ~ ; c ~ l  i r i ~ k i ~ c c s  .-]~ok: 11 ol '  
. . 

this sumn2iirg XIJ- of  i;iiposil~g of c;:scs as 1x:iig i r r i ~ g , ~ l a r ,  
and h a r e  int i~ilatet l  t l ~ e  o i~ in ion  t l i ~ t  goo4 1)Ic::tling rc i lu iwd 
tha t  such ol),jecti.c~x s i ~ . o ~ ~ . l ~ l  1~: takcri b y  dera?ul:rcs. au(l  tli:~.t 
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the  defect in  the  com]~laint ,  if merely formal, was waived 
by a n  aiisvier to the  merits. Still, if His  H o ~ ~ o r  mere of the  
opinion tiint the defect was not in  tlie manlier of stating liis 
CRSC llut i n  the  plaintiff's cause of action itself, so tha t  1,ow- 
ever it might be developed by the proofs, or aided by amend-  
merit, i t  could not  be maintained, he  did well to econo~nize 
the  t ime of his court by dismissing it. 

If such was His  Honor's view of the  plaintiff's cause of 
action, we c:~nriot concur therein. To us ~t seems clear tha t  
h e  f ~ a s  been damaged, provided thc allegations of his com- 
1)laitit are true, and for the  purpose of this motion, we tuust 
as;ume tlietn to be true. 

If the  amount  paid the sheriff, ee~tirnatiug the l and  a t  five 
hundred and fifty acres, was suf5cient to satisfy the execu- 
tion under wllich lie ?old, then the plaintiff would have 
been entitled to have the proceeds of the  other hundred and 
fifty acres. Or supposiiig that  the execntioll was suf ic i rn t  
to absorb t:re whole purchase money, estimating the land 
truly a t  seven hundred acres, then, h e  was entitled to have 
Iiis il~debtedness reduced to tlie full amount.  I n  one way 
or the  otlier lie lias been injured, a n d  tha t  by the  conduct 
of tlie defendants, a ~ ~ d  i t  cannot be, tbdt he  can get no relief 
i n  a court, clotheJ, as was the murh bdow, wit11 the double 
po\ver ( ~ f  a court of 1:1w a ~ i d  a court of equity. 

Tile defendant's counsel took the position here, tha t  i t  
was ]'roper to have disn:i.jsed tlle plaititiff's action, because 
h e  migllt have had relicf by a motion i n  the cause in  which 
the  execution aga i r~s t  Iiirn had issued, and therefore, sliould 
not  ]lave brought a n  independent action. Suppose we con- 
cede tliat thc  plaintiff was a t  fault in this particular, still 
the question recurs, was not this also waived by an answer 
to till. ine r ik?  We u n t l e r ~ t a ~ l d  tlie rule to be, tha t  wllen. 
ever tlie court 11,~s a .ge~~er,il jurisdiction of the subject rn it- 
ter of a n  action, hut  lacks i t  in  some particular case, bec'iuse 
of some exceptiorial matter, such, for instance, as the  pen- 
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denc~v of a former suit ,  then s u c h  ma t t e r  should  be pleaded 
speci:tily, or  else i t  is deemed to be waived. Srnith v. Noow. 
79 X. C., S.2; IVulton v. Ff'nlton, SO N. C., 26. 

Br11 apirrt from mpre mat ter  of pleaciing, i t  does not np- 
pc;lr to u s  tha t  t h e  plaintiff could haye  had,  by a motion i n  
the, 0 1  i : i d  cause, t h e  relief 11e seeks i n  h is  present action. 
I l e re ,  11tx s c k s  compensation for a n  in ju ry  arising out  of 
thc- lt;tn(i and covin of the  defendants, 2 n d  t h e  most tha t  h e  
col~l t l  obtain hy a motion iri t l ~ e  cause, would h a r e  been to 
Ilnvr. tl~c. sheriff 's re turn  corrected. 

I I o ~ ~ ~ I : I ~  tll:\t there  was no i i ~ h e r e n t  defect in t l ~ e  i ~ l n i n -  
t if i ' i  vanw of action, a n d  tllut a n y  fortnwl defect in  the  stnte- 
rn, i j t  of' i t  ill hls  coln/)laint  was w:tived by the  a n w e r  of 
tllc. t l r  fe~i t l ; i t~ t ,  atld tha t  i t  was too late 01-1 t h e  trial to raise 
t l ~ r ~  riut~,tion of tho  p c ~ ~ c l ~ . n c y  of anotller action, t h e  court  i i  
of t I ~ e  o l ~ i n i o n  tllat i t  was error in t h e  court  below to dis- 
mi-, t h e  ~ ) l a i r~ t i f f ' s  actloll. 

',I ror I '  Reversed. 
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,\s;rs, J. T h e  action x-as brought u p o n  two v;ritten in -  
strnments nnt nt~t ler  sml ,  d;ltutl respective1~- A\ll,i;ll::l 2lt11. 
S O ,  I i 1 2 t i  1 1  Ihtll  of sail1 !):li)cr.; arc1 eigiicd 
by  611:lv; & Turner,  i t  loeillg atl!liittcl1 t,ll:\t tircl two tlcf't~!irl- 
an t s  :it tile date of said 1r;ll)t'rs were tr:ttling ui:tic,r tlia! 
n:xnle nntl style. rl 'l~c followitig l a ~ i g u a ~ e  is 1isc~11 i l l  l)cr!l~! 
to-ivit.: " \Ye 11:ive sold the ;~bove  11otcs to . \ ! l d ~ ' ~ . ~ ~ i ~ i  . J ~ : : I w ,  
wllicl~ lie is to u ~ e  all tl~ligeirce i l l  collecti~i;! :il!tl if' I I P  h i l s  
wc arc  to take them u p  from I~im,"-eacll of t l l c : . ~  illiiil.~- 
~ n c ~ i t s  is ~ ~ l u w l e d  by a list oi' ~ ~ o t e s  assigtie(1 to tile l)i;~i!rtift: 
T h e  ~~1:lilitiit' alleges in l l i ~  co1111)I:~ilit t l~: l t  u!) to a s!lort, 
t ime Lwf'ori~ tire coinmence~ilclit of this action, Ile llus b , . c l~  
u s i ~ i g  all diligcncc i11 t l ~ c  coller!ion t!f t,l!e: liok(,,~, and Iias 
hilccl to collect certain notes ~ n e n  tioneti in his coall~laint 
and  a few (lays before suit  bro~lgllt  rccluejtetl s ; ~ i d  clerc~rcl- 
an t s  to take u p  the notes ant1 to pay him tlic~ : L I I I O I I ~ I ~  (lue 
u l ~ n  the same, but they refused so to do, nuti l iiat k ~ i -  

dered them to tlie tirfentlants n~ron  tlie pny111~11t of' tlit. 
amount  clue. T h e  defentlt\nts in tlleir austvcr stat.etl : 

1. T h a t  !he plaiutifl' liiltl ]lever notified them or  either 
of them before the  colnmenccmcut of the  :~c t io~ l  of his 
iria1)ility to collect those elaims or any  of then1 ~nelltioiied 
i n  the  complaint. 

2. T h a t  the  plaintiff' d id  not use retisonalle diligence in en- 
deavoring to collect the c1:~ims sued on. 

3. T h a t  the  plaintiff's claim is barred !)y t h e  statute of 
lilnitations. 

T h e  summons I r e s  issued on the 2211 of July,  1879. 
On the trial the plaintiff's counsel ofTered to prove by 

t h e  ?laintiff himself: 1st. T l ~ n t  he has brcn makilig dili. 
gent  efforts to collect the  claim:; luentioned i n  pariigraph 
four of t h e  complaint, until  a short t ime before the  suit  was 
brought and  t h n t  after tlie decision of t;he supreune court of 
t h e  Ullited States on the homestead law in 1878, lie again 
put the  claims i n  the  hands of a constable, but has failed to 
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collect them. 2d. T h a t  within .the last three years h e  has  
had several conversations with zach of t11e defendants i n  
regard to their liability on the  guaranties;  tha t  defendant 
T u r l ~ e r  asked h i m  to do all he  could to collect these notes 
and that he mould do what was right on his guaran ty ;  tha t  
Sllaw, the other defendant, said he  would do what was r ight  
i n  the matter. 3rd. Tha t  a demand was made upon both 
of the defelldarits :I short  time, to-wit, within six months  
befvrc suit  brought.  Thc plaintiff's counsel stated that  h e  
could offer no testimony except this to repel the  plea of t h e  
statufe of limitations. And upon a n  intimation from t h e  
court that  the action was barred by the  statute, the  plaintiff 
submitted to a n o n s u ~ t  and appealed. 

Th: only question i n  t h e  case for our  consideration is, 
whetlier the  plaintiffs action was barreil by t h e  statute of 
litnirations But the  facts of the  case are so meagre a n d  
uncertnil~ that  i t  is impossible to say whether t h e  statute 
applies to the  action, ant1 if i t  does, a t  what t ime i t  began to 
run. T h e  plaintiff proposed to prove that he  had been 
making diligent efforts to collect the  claims mentioned i n  
the  complaint, for the  f d u r e  to collect which, he sought to 
lioltl the defendants liable, to within a short t ime before the  
instiiution of tlle action. I t  was important to a correct 1111- 

dervtnud~itg of the question whether the action was barred 
by the statute that the  plaintiff's evitlence in  regard to the  
degrce of diligence used by h im in the  collection of the  
claims should 1i:ive been heard. But  I I i s  Honor,  by inti-  
mat ing his opinion, in lirnine, i n  regard to the  bar of the  
statute, drove t l ~ e  plaintiff to a nonsuit and thereby pre- 
rented a full development of his evidence, which migh t  
h a r e  preseuted such n state of facts as to exclude the appli-  
cation of tile statute. We think the action of the  coilrt was 
premature and  unwarranted by the fncts as set forth in  t h e  
record. If' the plaintiff llad been allowed to proceed with 
his testimony, there are several interesting questions in -  
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B e l d ,  that  lie is entitled to relief, nod the fact that  the clerk prior to 
this m o t i o ~ ~  p v e  plaintiff leave t o  issue execution upon his dormant 
juclgment, after notice, does not conclude him from impexching its 
~al i t l i ty  for ilwg111arity or other cause, in a proper proceeding before 
the judge of the court. 

'1. Rt~rnn~ l s  of SMITH, C. J , upotl e r lw~~eous  and  irregular jr~dgments, 
and the authority r f  :LII attorney to appear for n party. 

( l rolfc v. Dams, 74 N. C., 597; Doyle v. Brown, 72 N. C , 393; Ut;zrersity 
v. Ltrssitel., 83 N. C., 3s; Sam?ersoi~ v. Daily, Ib. ,  67; Weaver  v. Jones, 
83 N .  C , 440, cited alld approv~ld.: 

MOTIOS to vacate a judgment heard, i n  a case pending i n  
JONES Snperior Court, at  C I ~ ~ m b e r .  in Wilson on the 9th of 
March, ISSO, before Avery, J. 

The court allowed the motion and  the plaintiff appealed. 

N~SSTS. Allen & l s ler ,  and J: B. Batchelor, for plaintiff. 
Mr. W. It7. Clnrk, for defe u d an t . 

SMITIS, C. J. Upon t}:e evidence the court finds that  the 
defelld:tnt, John A. Guion, \vbo moves to  set aside the jndg- 
ment iwovcred by the plaintiff against himself and others 
a t  fall term, 1863, of the superior court of law of Jones, 
as to himself, was not served with process, nor had he  
any notice of the institution of the suit or  of the rcndition 
of t l ~ e  judgment until the month of November, 1879. The 
motion is opposed by the plaintiff upon the two-fold groancl 
tllat the defendant war represented hy counsel in  the origi- 
nal action, and that, upon notice and after heariug evidence, 
the  clerk, prior to the present application, gave the plain tiff 
leave to sue out execution upon his dormant judgment, 
illereby concluding him from impeaching its validity for 
Irregularity or other cause. The  legal sufficiency of these 
objections, which were overruled in  the  court below, is pre- 
sented in the appeal. 

The  distinction between erroneous and  irregular judg- 
ments, and between such as are voidable, is thus clearly 
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permitted the want of autllority of an  attorney professing 
to act for a party to be proved in order to defeat its other- 
wise conclusive effect. Hill v. MendeddL, 21 Wallace, 163. 

The judge does not 1:irnself ascertain the facts in reference 
to the alleged representation of the defeudaut by attorney, 
but annexes a trduseript of the docket in which the cause 
is entered, leaving to us to interpret its meaning and effect. 
From this it appears that on the appexance docket where 
the cause is stated, the initials "J. F. W." are w~i t t eu  against 
the defendant's name. Alld this me~uor~tnt lum is foxnd in 
the space intended for the abstract of t l ~ c  pleas or defence: 
"Butler pleads specidly the late stay act of the general 
assembly. The defendar~t I>. PI. Butler craves until the 
next term of this court to plead." 

At fall term, 1863, the name G. C. Woodley, substituted 
in place of the initials, appears against the names of the 
defendants, and the further entry : li Judgment final by 
default according to specialty filed for principal due 1st 
September, 1860, $1,506, interest to November 2d ,  1863, 
$286.14 and ccsts." No actual defence seems to have been 
made on behalf of the complaining defendant, nlthough, as 
His Honor finds, the draft, the subject matter of the suit 
had been paid by t,he payee to the defendant, his endorsee, 
and the payee had afterwards fraudulently. transferred i t  to 
the plaintiff, witl~out cancelling the name? of the succeeding 
endorsees. 

We cannot regard this loose and imperfect record as con- 
cludingthe defendant against any claim for relief, even upon 
the strictest rules which hare  been recognized as governing 
in cases of unauthorized apjiearances of counsel, when no 
process has been served, and no sribsequent a s x n t  has been 
given, or can reasonably be implied, as collected in Univer- 
sity v. Lassiter, 83 N. C., 38. I n  that case, service bad been 
made and the defence faithfully conducted by the attorney 
of record for all. The practice of vacating a judgment ren- 



JANUARY TERM, 1881. 

dered against one never prcperly made a party to theaction, 
:~ l thougl~  represented on the record by attorney, where ap-  
plication is made in  apt time, and under circumstances war- 
ranting the exercise of the power, is recognized in Weaver v. 
Jones, 8 N. C., 440, although tile motion was denied, and  
the court say : "When thc facts are  ascertained, the vacating 
o r  refusing to vacate a judgment, is not a rnztter of uncon- 
trolled discretion, but of legal right, and herein the judge 
correctly held, upon the c n x  mnde in the application, the 
record was not successfully impeached." The  citations i n  
Onivemity v. Lassiler were intended to call attention to the  
ruling elsewhere, and to show to what extent the appear- 
m c e  of nn attorney, professing to have, but in fact possess- 
i ng  n o  authority and who had conducted the cause, had  
beeti carried in giving authority to t l ~ e  record, and placing 
the  validity of' the action of the court in  the cause beyond 
the  reach of contradiction and in~peacl~rnent  for such rea- 
son. Wc: cannot attach such consequences to the mere en- 
try of a name, when the appearance may have been for the  
principal deferidant only, n s  seems to have been intended 
by initials marked a t  the appearance term, and nothing 
further in the pretnises for the protection of the defendant, 
Guion, was done or attempted, and judgment then rendered 
by default. W e  think, therefore, the court did not err i n  
regarding this objection insufficient. 

I t  is further corltended for the appellant that the action 
of the clerk in awarding execution mas an adjudication sus- 
taining the judgment and estopping the defendant from now 
assailing its regularity aud legal force. This position would 
be entirely correbt if it was now proposed to set up  any de- 
fences relied ou, or wl~ich could have been and  ought to 
have been set u p  in  opposition to the  motion for leave to 
issue execution. This  is fully settled by the case cited by 
the  counse: (Sanderson v. Daily, 83 N. C., 67,) and rests upon 
round reason. The  order that  authorizes execution to issue 

15 
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and ~TValie~ the sleeping judgment to new life a n d  activit?. 
i s  an  atljudication of the  itisnfficiency of the  gron~l t ls  upon 
which i t  is resisted, atid as to tllem a11d whatever other 
groutids could have been urgetl i n  opposition, the  ordcr 
beco~ues w s  nc[jutlictrtn, hut  its eEvct is only to restore and 
relipre the  former judgment n1)on which the executioll i+ 
+ucs, a n d  obviously a n y  defect c ' I I Ic I~  to11111 liot tiler: 1 ~ 3  
made available is not t l lrrrby cured, hut  the judgment is 
revived with the force ant1 etSect i t  origittn:l\- l m ~ v ~ m l  ant1 
relieved from all i~ l f i r t~ l i ty  resnltiug from 1::1w of t ime 
Tlie judgrnc~i t  n[loti its f;ce is uot w i d .  ] , ( t i  ~*e,cul;:r antl 
prol)er, and eo:lsecluently wa.; not opcn to t l ~ e  c u t ~ i l ~ s i c  
proof of its i r regi~lar i ty  in  tlle procredl:tg. i~dal'urc thc  i Icrk. 
T h e  judge of tlle superior cnort aloile. i n  t!ic e ~ e r i % c  of 
l ~ r i m a r y  and  exclusive jurisdiction, con!(? rnt .ite a n d  sct 11 

a5icic : and this, t l ~ e  lirolier Icgnl ~nr t l iod  of' !~tlpc:il~li:uent. 
is p~wsueil  in  the 1)roceetling ulitler review, 

It must  t l~ercfoic be declnrcd, tha t  tl1c.r~ i- n o  error nnct 
tile judgment is :iCI?ruiecl 

Xo error. Affirmed 



SJIITI~, C. J. The mare, the orvnwship of wilicli i; the 
-5;:1tfject cf corltroverpy. belonged to Calvin Herring, nnder 
n-llom both partics claim. 
1. The plaitltiffs produced in eviclcnre a bill of ssle bear- 

i n g  the signatures of Calvin Herring and of a s~abscribing 
witness, already proved and ~ e g i ~ f e r e d ;  and in proof of em-  
cution, was permitted, on objection, to show that  the cub-  
scribing witness was dead and i11c maker out of the prate, 
and that  the names of each afiscc! t u  the iustrument n-ere 
In their ow11 proper hand-v r i t i i~g  respectively. The  wtlless 
ctlso testified that  he was present N E I ?  satT; ee~cll o!' tiler); sign 
his name to the paper. The  esccj,tion to the cvide~1c.c. is 
wholly untenable. I n  this mocl(~ deeds for land may be 
proved for registration under tho statute w11icl1 is ~t.elf i n  
pursuance of the common Ian-. Bat. Rev., cl:. 25, 2 :  
selby v. Cla~ke, 4 Hawks, 265 ; Educirds v. S I I X V I ~ ,  > I l d ,  
602 ; Carrier v. Hampton, 11 Ired., 307 ; 1 t;reetil. Ev., \4 .',72. 

2. It W R S  in  proof that the  defendants, soon after the 
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plaintiffs' demand and the institution of the suit, sold the  
mare to a resident of another county, who had carried 
her out of Craven, and the witness did not know where 
she the; was. Thereupon the plaintiEs were allowed to  
show the value of the mape at  the time of the demand, as 
assisting the jury in arriving at  an estimate of her value at 
the trial, the rule prescribed in actions of replevin and for  
elaim and delivery, substituted for them. To this ruling 
the defendants also except. The present action. bhough 
c o m n ~ e ~ ~ c e d  in form for a claim and delivery, bas not been 
followed by ally delivery, and l~erice is prosecuted for the 
recovery of the value of the property in damages. " Proba- 
bly if i t  appeared on the trial," remarks R o ~ ~ s n . ,  J., in 
Holmes v. Godwin, 63 N. C., 467, when the very point wae 
presented, " that the property had been destroyed so that 
i t  would not be returned in specie, the fury  wodd  be justi- 
'fied in so finding, a r ~ d  giving the value of the property' at 
'he time of the taking and intelest thereon as the damages 
for the taking and detention." The same rule would seem 
to apply where the defendant cannot restore the prope~ty be- 
cause of its disposition by sale and removal, and can onlj+ 
make compensation in damages. The testimony was ad- 
miesible, if not gei~erally, eertainly for the purposes for whicl-s 
i t  was received. 

3. A witness introduced for the plaintiffs, after objection 
from defendants, testified to his having made an examine- 
tion of the registry and finding no registered conveyance of 
a bay mare from Calvin Herring to the defendants aute- 
dating the plaintiffs' claitu of title, arid the plaintiffs exhib- 
ited a chattel rnortgage from him to thetn o f "  one bay maye," 
dated July 22nd, 1876. The inability of the witness, after 
search, to find sucn an instrument, alike ~legntive and harm+ 
less, is but the assertion of a legal presumption expressed in 
the Latin maxim, " De non apparentibus et non existentibus 
eadem est ratio." But the . main controversy is as to tho 
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proper construction a r ~ d  operation of t h e  two instruments 
executed, one on May 31st to the plaintiffs, the  other Veb- 
Tuary 23rd preceding, to t l ~ c  defendants. If the  former, 
later i n  time, fails zuificiently to describe and  pass the 
property, o r  i f  the latter, a n d  earlier, does ernl!:ratc: i t ,  the 
plaintiff's cannot recover. T h e  bill of sale to  tlie plaintif& 
undertakes to convey "two horses (orre a bay ant1 the  other 
a gray mare) ;" a s ~ d  the testimony is that the  : ~ n i n ~ a l  in suit  
?vas, a t  its execulion, delivered to the pluintiiTs :E embracer1 
in  t h e  co~i t raet .  The  fair interpretation of tlie Zanguoge 
xscd is, i n  our  view, consistent with this practiwl under- 
s tanding of its import by the parties to t lfe t r a ~ ~ ~ a c t i o n .  The 
inteution evidently was (and such we thiilk to be the  legal 
e f k t  of the  descriptive words employed) to sell the horses, 
one of which is a bay marc  a ~ d  itle oklles a gmy mare, the  
added description of color and sex limiting and defining tile 
more general preceding trrrn, " l~orses .~ '  We are  e q ~ a I / y  
clear tha t  the  description in the defeudant's bill of sale, 
"one  gmy horsees also olie blavli horse and one gray mare," 
does not  include a black or bay mare, nos c:~n i t  kc :iided 
P3y tile testimony of the  defendant, that the  word Lome is 
zlsed to embrace both sexes. C~hviosrsly this ins t rument  
discriminates in respect to sex, a n d  wl~erl  the  female is 
m e o ~ ~ t ,  she is called by tlie a ~ ~ p r o p r i a t e  name of her sex. 
T h e  horses, desrribetl by their color as gray and  black. are  
3f the  male sex, while the  otller is designated i n  contra- 
distinctioti from the t ~ o  others as  a gray mare. 

T l ~ e  court o u g l ~ t  to have instructed the ju ry  as to the 
legal csrlstructio~i nltd operation of these contract., as of all 
others when the  ternis are  ascertnined. VJl~at is the con- 
tract, when  verbal and dependent on memory, is a question 
of fact for the  j u r y ;  what its effect, when ascertained, a ques- 
kioii of law to he decided by the court?  Jsley v. Stewart, 4 
Dev. & B a t ,  160 ; illnssc3 v. Belisle, 2 Ired., 170 ; Sizemore v, 
.nlclwo?i~ G Ired., 54; Bhoda Y. Chesson, Busb., 336. 
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The error, however, not adverse to the appellants and 
of which they cannot camplain, is corrected by the verdict 
of the jury, whose finding is in uniformity with the instruc- 
tions which aught to have been given as to, the legal effect 
of both instruments. 

These is no error and the judgnleut must be amrmed. 
No error. Affirzmed 

W. F. PERRY v. E, G .  JACKSON. 

&&ion 343 -Transaction with persm deceased: 

Where a witness is incompekent under section 34X of the code,. to testifg- 
as to a traiwaction between himself and n person deceased, it is error 
Lo receive the witness7 testimony of his subseqlrent nnsworn dedara- 
tions, made to others, i n  regard to the same transaction. 

(Gidney v. Logan,  79 N. C ., 214 ; Roberts v. Roberts, 62 N. C., 2T; Ller 
v. Dewey, 67 N. C., 93; McCandless v. Edwards, 71 N. C., 301 ; Peppev 
v. Broughton, 80 N. C., 231, cRed and ,approved.) 

C ~ V I L  ACTION to recoveP land tried at  Sprilsg Term, 188@> 
of WAKE Superior Court, before Gudgc~, S, 

Verdict and judgmeni; for plaintiff, appeal by defendant. 

,W-. B. G. Fowb, for plaintiff. 
Messrs. Battle & Mordecai aad T k A r p ,  f o ~  defenaant.. 

S m r m ,  C. J. On April 5th, 8865, in the s u p e ~ i w  court of  
Wake, John Pierce, administrator of R. B. Berry, ~eeovered 
judgmetlt for $l58,14 against Willis H. Ray, whc*then owned 
the land in dispute, a~ad shortly thereafter caused execution 
to issue to the sheriff of said county, w h i c h  was returned 
with his endorsement, " no property to be found subject ta 
execution, homestead hav ing  been laid ci.ffa7' 
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T h e  cause was entered as of fall term, 1869, on the exe- 
cution docket, kept  in  t h e  clerk's office a n d  used as a 
record of executions issued under  tlle former system of pro- 
cedure. On ibli~rch l l t h ,  1874, the  judgrnerlt urns transferred 
and entered on the judgment docket No. 2. Th is  docket 
contains a recorcl of causes detei-mined between the years 
1871 and 1875, and  a similar preceding docket, No. 1, con- 
tains such as were determined after the  c11:~ng-e in  the courts, 
up to 1S71. 

A second execution issued on the  judgment i n  August, 
1875, with a like result, no action being had under  it. 011 

the 3d day of October, 1870, anotlier judgnlent was recov- 
ered a g a i w t  t h e  said Willis H. Ray, for the  sum of $315, 
by  W. F. Free~nan .  On May ls t ,  1878, :L th i rd  execution 
issued on the  first mentioned judgment ,and on tlle 22d day 
of the  sanne month,  one issuecl also on the  latter, both of 
which were l e v i d  ten days thereafter on certain lands of 
tile debtor, particularly describing them, one containilig 
108 acres, the other 210 acres. 

Both tracts were sold under  tllese writs, t h e  larger to the 
plaintiff for $265, the  smaller to one L. WoodliK' for $250, 
a n d  tlle deeds made by the sheriff to the  respective pur- 
cliasers, that sto the  plaintif1 bearing date J u l y  8th,  1878, 
the  proceeds of wl~icli  were applied to the satisfaction of the 
first judgment,  wllile the  p r o c ~ e d s  of the  other sale were 
paid in to  the  office for the said W. F. Freeman. 

I n  support of the  defendant's title, lae introtluced a deed 
executed September 13tl1, 1869, by t h e  said \IT. H. Ray and 
his wife to Tyrrell  Rny, their son, reciting the consideralion 
of $120, and convej ing 109 awes, part of tlie larger tract, 
and  a deed for the  same made Alay S t h ,  1872, by 'l'yrrell 
Ray  and his wife to tile defelidant for the sum of $260. T h e  
defendant also exhibited a deed for 123 acres, thi. residue of 
t h e  tract, executed tlle 15th of September, 1869, by \V. H. 
Ray and  wife to H. R. Chappell, their son-ill-law, for the  
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alleged consideration of $250, and the deed of H. R. Chxppelf 
and wife, dated January lith, 1378, for the same to the de- 
fendan t for the sum of $1000. 

The following issues involving t he  validity of t he  deeds 
under which the defendant derives title, mere submitted to 
t he  jury:  

1. IVere the purchases of Tyrrell Ray and  of EE. R. Chap- 
pel1 ~ u a d e  in fraud of the creditors of Willia Pi. Ray? 

2. Did tho def'endaiit pay a full and fair price for the 
land ? 

3. Did &he defendant have ~ o t i c e  of the fraud, if ally, 
between the said Tyrlcll Ray and H. R. Chappell, arid the 
saiil \Villis 11. Ray ? 

4. JVl~at  demages, if ally, h a w  accrued to the plaintif1 
since July, Sth, l878? 

The  jury responded affirn~ativeIy to the first t l ~ r ee  qucs- 
tious, : i l~d, in allsswer to the last, assessed the damages at 
$04.75. 

The  exceptions contained in the record, are to the ruling 
of tllc court ill the :~drnissiou of testiuony after o\>,jection, 
on;? one of cvllicll, tlccisive of tile appeal, is i t  necessary te 
couiitler. 

Tlbe plii i~~tiff introduced t he  said Tyrrell Kay, and pro- 
posetl to sllow by him certain tr:insacliom Lctween the wit- 
ness and the said Willis 11. Ray, then deceawl, in regard to 
the sale and conveyance of tlau parcel of land nlentioned in 
the deed of 8eptember 15tt1, ISAD, to the fortncr, which evi- 
dcnre the court disaliowed, as being excluded by the pro- 
viso in section 34;: of C. C. P. 'l'l~e ~plai~ltSfT's conusel tllerl 
put  to the witness the fol10v;ing question : l \ ' l~at  declaration 
did you make while -11 possession of the land conveyed to 
you, :md before making your deed to t h o  ~ l ~ f e ~ c l m t ,  ill re- 
gard to your title or poisession? The  question was, after 
oi~j~.ction from the tlrfendunt~ held to be adi~lissiblc, a ~ l d  i n  
anslver, the witness stated that hc had talked to marly !per- 
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sons about  t h e  a m o u n t  he  had paid for the  land,  tel l ing 
them h e  had  paid only $;O, a n d  had told t h e  d ( ~ i ' ~ ~ ~ d a : i  t t he  
same  th ing,  b u t  tha t  h e  did not mention the  ru'ormar~ debt. 
d u e  by his  father, in t l ~ e  snnl of $200, aiitl t he  f < ~ c t  tha t  t he  
deeds to Chapell a n d  himself were made i n  considera t~on of 
the i r  paying t h e  debt,  a n d  tha t  th is  hat3 heen tlol!e T h e  
witness atldrcl ill,ti t he  cIefend,int paid for t h e  land conveyed 
to llinl by t h e  witness in  money $260, as stated i n  t h e  deed, 
a n d  $65 i n  articles of personal property, in addit ion.  

T h e  reception of the  testimony ill the  form, is a ma:lifeat 
evasiou of !lie ru le  wliicll had just  beer1 announced :in[] en- 
forced. T h e  witness is riot allowed to speak of t h e  facts of 
a trnnsaction wl~ic l i  took place between himself a11d t h e  d e -  
ceased i u  t l i ~ ~  lifetime of tlle lat ter ,  and  of ~~'I i ic11 h e  had  
personal k l~owledge,  bu t  liis repetition of the  facts i n  con- 
versation with others t l ~ a n  the  defe i~dant  the  juiy a re  al- 
lowed to hea r  arid act  upon as evidence. I11 other words, 
t h e  witness is ~nconlpetetl t  to testify to the  t r n n s ~ c t i o t ~  or  
com~nun ica t ion  i twlf ,  when on oath ,  while he  m a y  testify 
to his ovvn subsequent u ~ i ~ w o r n  decalurations of wha t  t r m s -  
pired or  mas said a n d  done i n  the  trancaction itself: T i ~ i s  
woulJ Ge to esclurle pr imary,  a n d  at31n1t secoudary evidence 
of n filct. T h e  error is ay~parent  i n  tlie very s t a t cme:~ t  of 
t h e  j)rvposition. 

B u t  tile declarntious of t l ~ c  witness seem t o  have bee11 
received ns accomlmiy ing  his possessiou, a n d  qun ldy ing  
and  es~) l :~ i i i i t : g  it a n d  the  title derived under  h i s  father's 
deed. T h e  detlaraliou of tile owner of Iantl made  a t  t h e  
t i lue or jus t  before a:id i n  cori te~nplntion of t h e  execution 
of 11is tircil tlierefor, a r e  reieived as  at tacll ing to slid clis- 
par.:;;t~g t l ~ e  estate cutlvejt.tl when known to the  g r ~ ~ n t e e ,  
Gidrlc!/ v. b o y a n ,  '79 N. ( I . ,  214, a n d  :wrli:~ps 111 other cases ; 
but  t l ~ c y  a re  no more cornpetelit to p r o w  a n  antecedelit !act 
or  occurre t~ce  t l lau t h e  unaworn declar,~tiotis of otlier per- 
sons The decliir,ltioils a d ~ n i t t e d  here nrr  n o t  of t i ~ u t  k ind,  
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nor offeied for that  purpose. They  are  offered to prove what  
\ u n ~  was i n  fjct  paid for the land, that is, the witness' rep- 
rescntatioas to others of what he paid before lie parted with 
his own titIe. The  cor:*ect rule, we think,  is laid down in 
the recent case of Roherls v. IL'oberts, S2 N. C., 29, and we see 
no reason for departing from or modifying it. R e  were 
somcwhat disposed to consider the  original transaction as 
prova!~le by the  witness under  the ruiing in  Isle?. v. iletoe~, 
6'7 N. C., 93, t l ~ e  fzcts of which are not unlike those of the  
presei~t  case. Therc, tile grantor  in  a deed of trust  to a de- 
ceased grantee was called by the plaintiff, whose title had 
been acquired by a subsequent sale u r ~ d e r  execution, to 
prove fraud in  the making  of the  deed, and was allowed to 
testify, om1 the  ground tha t  no  deed from the  trustee was 
needed, and hence no claim set u p  u i ~ d e r  h im to defeat llle 
action, as  the  plaintiff could only recover by proving title 
i n  I~ i~nse l f .  

T h e  defendant l ~ e r e  does claim under deeds to himself, 
which if obtained bo.rznbfide for value, and witllout notice of 
an infirmity in  the title, protect h im against the  plantiff's 
claim, even though fraud was conceived, and enters into the  
preceding conveyance of the  debtor, Willis H. Ray. T h e  
present case then falls within, and  is governed by the prin- 
ciples decided in  il!lcCunles r. Edloa~cis, 74 N. C., 301, aud 
reaffirmed in Pepper v. Broughton, SO N. C , 261. 

T h e  case is no1 complicated with any  homestead claim, 
and in its col~sideration such claim is left entirely out  of 
view. 

T h e  evidence was inadmissible as a declaration of what 
occurred i n  the conversation, even though the witness be 
not personally disabled to testify to facts witbin his knowl- 
edge, and  there I I I U S ~  be a new trial. It is so adjudged, and 
this  will be certified. 

Error.  Yenire de novo. 
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E LIZSBE'P'II McLE A R T  v. 1%. JI. NORJIENT a i ~ d  other;. 

CIVIL ACTIOS tried a t  Spring Term,  ISSO, of ,IIccl;~~cs- 
IX~RC;  Superior'Court, before ildcKoy, J. 

J u t l g ~ u e n t  for defe~ldants, a l~pea l  by plairatifE 

SXITII, 6. J. T h e  purpose of this  snit  is to have a deed 
of convegancc of land, made February 2d, 1867, by t h e  
plailltiff to George M. Norn~ent ,  of mliom the defend,iirts 
are  his heirs a t  law,  declared void and ineffectual to I I ~ I S S  

her  estate, by reason of her  uusouudness of ~n i i id ,  al~tl  the 
exercise of a n  undue arid fraudulea~t influence, practiced by 
the  intestate grantee. 

Upon issues submitted, the jury find that the plaintifl' 
was competent to execute the  deed a t  t l ~ e  time of its c i  tte, 
:tnd t l ~ a t  i ts  execution was not obtained by fraud or 1111- 

proper influence. The plaintiff's appeal presel~ts se\-c, zB 
exceptions, i n  relation to evidence refused and  receii eil, to 
t h e  comments of counsel, not arrested by the interposili on 
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of the court, a ~ ~ d  to the  instructior~s ref~,sed and given to 
t h e  jury, only olle of wlnich, dec i~ ive  of the  case, is i t  neces- 
sary to notice and dispose of. 

One  Harriet  Alexander, n nieee of the  plaintiff, and intro- 
duced as  a witness in  lier bell:~lf, testified to her  aunt 's  want 
of mental capacity to make tlle deed, ant3 tlmt her  ojlir~ioli 
was formed irorn conversations and cotnmunicntions be- 
tween them. T h e  plaintiff's coulisel theti proposed to prove 
$hose c o n v e r s a ~ i o : ~ ~  and coilamunications, ill order that  the 
jury might  see a h e t l ~ e r  tlne opi i ion was well fou~~t le t l ,  mid 
tile weight due  to it as evidence. T h e  court, on ol~jrctiou, 
ruled o u t  the offered testinnony, al;d the  plaintiff exccl~ted. 

I t  is settled in  this state t l ~ n t  wituesws, whether c>spertb 
o r  riot, wllo have had op~)ortanities,  from persnt~al i~ i t e r -  
course with anotlner, to fornl an o l , i l l i o ~ ~  of his legal COIII- 
p e t e ~ ~ c y  of mind, may exlpress their opinion, and state the 
facts cpon  wlnicli i t  is based. I t  is co held in  Clary r. C'!ary, 
2 Ired., 78 ; and  S'tate v. KetelwJ, 70 X. C., Ii211. 

T h e  evitlelice was rejected, as we nlnderstnntl fro!x th?  
course of the argument,  ulmli the  ground tha t  i t  i? v i i i l l i i r  

t he  inl~ibi t ion of the  proviso of section 343 of' the Co~lc  
which forbids a witness " w h o  has a legal or ec1uit:~blc in- 
terest, wtiieln m a y  be aEected by tlne eveut of the  ac.tio!rV to 
be "examined in  regard to any trwns:~ction or coinmr111il.a- 
tion between sucll witness and a person a t  the  t i u e  of ~uc.11 
examination, deceased, insane o r  lunatic," " aga111st :L p r ~ . t y  
the11 proseecuti:~g o r  defending tine actloll, a s  executor " " " 
or as assignee, or  committee of sucli ins:~ue person or luna-  
t i c , ' h l ] e n  the interest of the  may  be afft,cted by 
the result. 

T h e  witness who had given to the plaii~tiff :111 i l i i l ~ i t ~ l l i i ~  
against the  costs of the  suit, if u~lsuccessfully ~irost cn:ed. 
has an  interest similar to tha t  which was held to r e l ~ < l ~ r  t l ~ e  
witness incompetent in  illason v. McCo~nzicE, '75 X C., %3, 
re-affirmed in the same case 011 fhe second appeal ill SO 3, 
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C., 244, if tile testimony itself mas of the kind intended to 
be excluded by the statute T h e  evidence proposed, i t  mill 
I,e observed. is not  against the lunatic, nor adverse to her in te~-  
t s t .~ ,  SO as to be inadmissible upon the principle deduced 
fro111 the construction of the  act, and thus  suvnmarily ex- 
pressed loy PEARSOX, C. J., i n  lClcCanless v. Reynolds, 74 Pi. 
C., 301 : " T h e  principle is, tha t  unless both parties to a 
transaction can b s h e a r d  on oath, a party to an  action is not 
a competent w i t n e ~ s  in regard to the  transaction." Greg9 
r. Ifill, SO N. C., 255. T h e  proposition presupposes a n  ad- 
n~ission or statement, from ml~ich  an admission m a y  be 
inferred inj~ir ious  to the  deceased or lunatic, and  i t  is dis- 
allowed because the  other party is unable to give his ver- 
sio11 of the  matter. I n  this sense, the  evidence would uol! 
be received from ally source since the  declarations a re  of a 
party herself, offered on her own behalf and  to neutraiize 
the  efTect of her  owml act. T h e  proviso proceeds upon t h e  
idea tha t  unless both can be I~eard,  i t  is best to hear neither. 
But  the  conrersations offered are  not to prove a n y  fzct 
stated or implied, but  t l ~ e  mental condition of the  plaintiff, 
as declarations are  received to s l ~ o w  the presence of disease 
in  the physical s ~ s t e n r .  H o w ,  except through observation 
of the acts and  utterances of a person, can you arrive a t  a 
linonleilge of his health of body or ~ u i n d ?  As sanity is  
ascertained iron] sensible and sane acts and expressions, so 
may and  nus st a n y  col~cll~siorl of unsonndness be reached 
bj7 t l ~ e  s'rme m e n l ~ s  and the  same evidence. T h e  declara- 
tions are not received to show the truth of' the  t h i l ~ g s  de- 
clarecl, but  as evidence of n disordered intellect, of which 
they are the outward mnnifestations. Would i t  not be corn- 
petent to show a n  attempt a t  self-destruction? Aud do not 
foolish and irrational utterances equally tend to show 
the  loss of reason when proceeding from the same per- 
son?  In either case, the  conduct and  the language m a y  b e  
feigned and insincere, but this will only require a more care- 



238 I N  THE SUPREME COURT. 

ful scrutiny of the evidence, and does not require its total 
rejection. The admissibility of the witness' opinion, resting 
as it necessarily must, upon past opportunities of observing 
one's conduct, reqaires ia order to a correct estimate of 
the value of the opinion, an  enquiry into the facts and cir- 
cutnstances from which i t  has been formed. There seems 
to be no sufficier~d reason for receiving the opinion and 
excluding proof of the facts upon which it is founded. 

As an irrational mind manifests itself in irrational and 
foolish acts and expressions, (and in this view the words are 
of equivalent import,) so proof of the latter point to the 
insa i~e  source of wl~ictl they are the offspring and appro- 
priate fruit. 

The  conversations and transactions mentioned in the 
code of which a living witness is not permitted to testify, 
when the other party to i t  is dead, insane, or lunatic, and 
unable to give his version of them, do not, in  our constrnc- 
tion of the language and purposes of the law, embrace such 
evidence as was here offered and rejected, and is outside the 
mischief intended to be remedied. There was, therefore, 
error in  arresting the enquiry into the grounds of the wit- 
ness' belief, although i t  entered into the antecedent conduct 
and declarations of the alleged lunatic. 

While i t  is not neceszary to pass upon the other excep- 
tions, they may have to be met in another trial, and we will 
orlly remark, that the instructions given to the jury, con- 
sidered in this connection, seem to be as  favorable to the 
plaintiff as she could reasonably ask. The whole contro- 
versy turned upon the validity of the deed, a3 a rational 

competent act of the plaintiff, and the presumption 
arising out of the relations of the parties, and the general 
presutnption in  favor of sanity appear to have been fairly 
alld fully explained to the jury. But for the error in reject- 
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ing the evidence there must be a venire de novo, and it is SO 

adjudged. Let t l~ is  be certified. 
Error. V e n i ~ e  de w t lo .  

REBECCA4 BLUE V. JAMES GI1,CIIKIST 

Stcitute o f  Lintitutions- Witness. 

1. The provisions of scction 41 of the code of civil procednrc do 110t 
apply to causes of action existing before the adoption of the c o k  il l  

1SG8. 

2. Where a cause of action upon an accomt accrued before 1868, ant1  
more than three years elapsed after the statntc bcg:~n to run (in Ja11- 
nary, 1870,) and before snit brought, the action is barred ; aucl wiwre 
the party owing the account was living ill the state at the timc tllc 
cause of action accrued (ISM) and nfterwards removed therefrom (1869) 
an3  has been continuonsly absent sincc, it was held, that the case doe;; 
not fall within the exception contained in section 10, chapter GJ, of 
the Revised Cocle. The absence of the party in such case does 110t 
operate to  prevellt the rnnniog of the statutt>. 

3. A party to a note under seal executecl before 1S6S, sued thercon, i i  
not a con~petent witness under chapter 183of the acts of 1879, to prove 
payment thereof. 

CIVIL ACTION, tried on appeal from a juitice's judg- 
ment, a t  Fall Term, 1880, of MOORE Superior Court, before 
Avery, J. 

The action was con~lnenced on the 19th of February, 18175, 
and the plaintiff declared on a note under seal for sixty three 
dollars and eleven cents executed by the defendant to illc- 
Nail1 & NcLeod, who were partners in business, on tile 
24th day of April, 1862, and assigned to plaintiff i l l  1866. 

The defendant set up in his arlswer by way of coullter. 
claim an open account in favor of defendant against McT<oy 



240 IN  THE SUPREME COURT. 

MeNeill, n member of said firm of McNeill & McLeod, 
the first item of wl~jch bore date January 28th, 1863, and 
the last, February, 1866. The  defendant also relied in  his 
answer upon the plea of payment. 

The  plaintiff replied and pleaded the statute of limitation 
to the account. It was agreed that IlfcKoy McNeill left the 
state of North Carolina in the year 1869, and has Bince re- 
sided in  the state of South Carolina. 

The  defendant Gilcbrist was then introduced i n  his own 
behalf, to prove the justne~s of his account, and while he 
was under examination, his counsel proposed to ask him 
t11e question : " Have you paid the note sued o n ;  if so, 
when and how?" The plaintiff's counsel objected. on the 
ground that the defendant was under the provisions of 
chapter 183, act of 1879, irrcompetent as a witness to prove 
that the said uote was paid. The objection was sustained 
and the defendant's counsel excepted. Defendant's counsel 
then proposed to show by witness that Mrs. Jane McNeill 
offered to pay the account i :~  1864, but the witness told her. 
not to do so ;  that i t  couid be credited on the note sued OD. 

The plaintiff's counsel objected ; the objection was sustained, 
and defendant's counsel excepted. 

Mrs. Gilchrist, the wife of the defendant, was then intro- 
duced on the part of her husband to prove,in contradiction 
of the testimony of Mrs. McNeill who had sworn that  the 
account had been paid, that only a part of i t  had been liqui- 
dated, and the defendant's counsel proposed to ohow by her 
that in  conversation with said Jane McNeill, witness said 
" I cannot pay for the barrel," (meaning a barrel which she 
had got from Mrs. McNeill), and Mrs. McNeill replied, 
'(there is a n  account between Mr. Gilcllrist and Mr. McNeill, 
and he  owes Mr. McNeill a note, and i t  can be settled by 
them." The testimony was objected to by the plaintiff's 
counsel, the objection was sustained, and the defendent ex- 
cepted. 
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The court held that the account was barred by the statute 
of limitations and the jury returned a verdict i n  favor of 
the plaintiff, upon which judgment was rendered against 
the defendant for the amount of the note and the interest 
sul~ject to the scale, as provided byv law, and tile defendaut 
appealed. 

Jlessm. Hinsdale & Devereux, for plaintiff. 
No counsel for defendant. 

ASHE, J. Exception was taken by the defendant's coun- 
sel to the ruling of His  Honor in regard to tlle statute of 
limitations, but in  that, we hold there was no error. 

The  last item of the account was charged iu 1866, and  
more than three years having elapsed after the first day of 
January, 1870, before the commencement of this action and 
pleading the counterclaim, the statute was a bar, unless the I 

running of the statute was stopped by the removal of t h e  
defendant from the state in  1869. Section 41, C. C. P., 
chapter 4, title 1, provides : " If when the cause of action 
accrue aga,inst any  person, 11e shall be out of the state, such 
action may be commenced within the m e s  herein respect- /" 
ively limited, after the return of such person into the state; 
and if, after such cause of action shall have accrued, such 
person shall depart from and residelout of the state, or re- 
main continuously absent therefroin for the space of one 
year or more, the time of his abSeuce shall not be deemed 
or  taken as any part of the time limited for the commence- 
ment of such action." But section 1& chapter 1, of the same 
title provides : " That  this title shall ~ o t  extemd to actions 
already commenced, or to cases when tde right of action has 
already accrued, but  the statutes in fokce previous to the 
ratification of this act s l~a l l  be applicabjle to such cases." 

This action had accrued on the defdndant's account, Be- 
fore the adoption of the code in 1868, and therefore his case 

16 
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does not come wit!lin its provisions : nor  is hc helped by the 
" sstatutc~s i n  force previous to the  ratification of the code," 
for the  exception to the  barring of actions by the statute on 
open accounts previous to the  adoption of the code is to be 
found in  section 10, chapter 65, of tllc Revised Code, mhicll 
provides : " T h a t  when tiny person against whom there is 
cause of action, shall be beyond rea, or a non-resident of'tlle 
state, c ~ t  the t i m  such cause qf mtion accrued, the  plaintiff may 
br ing his action against such person after his return wi t l~ iu  
t h e  tinie as heretofore limited for bringing such actions." 
Brit the  defendnnt's cause of nc5on Ilad accrued i n  1866, and 
h e  then had not removed from the  state ; so his case does 
not  fall within this exception, and the statute is a complete 
bar  to his action, and ~t is therefore needless to consider liir 
exceptions taken to  the  refusal of the  court to admit  the  
cvidenee offered by the deft ndnni, tending to establish the 
justness of his account, for i t  is immaterial whether the  
account is correct or not, if i t  is barred by the  statute. 

T h e  only other exception presented for our  corlsideration 
is to the  exclusion of the  testimony of the  defendant, tha t  
t h e  bond sued on bad been paid. 

T h e  rul ing of the court upon this point is also sustained, 
for the  defendant was clearly a n  incompetent witness for 
tha t  purpose, under  the  provisions of the  act of 1Si0 ,  ch. 
183. This  act provides that  no  person who is a party to a suit  
now existing, or which may hereafter be commenced in  a n y  
court in  this state that  is founded on any  bond under  seal 
for t h e  payment of money, executed previous to t h e  first 
day of August, 1868, shall be a competmt witness. T h e  
witness offered is a pal ty to the  suit, the  action is founded 
upon a bond under seal, a d  i t  was executed before the  first 
day of August, 1868. I t  is just such a case as it n-as intend- 
ed the  act should apply to. There  is  no  error. T h e  judg- 
m e n t  of the  superior court must  be affirmed. 

No  error. Affirmed. 



JANUARY TERM, 1881. 243 

M. B. BELDEN v. D. B. SNEAD. 

4. A witness is not a t  liberty after fiaal judgment to witl~dsaw his &'wit- 
ness ticket" and sue upon it. His ft es for attendance should be tasecl 
and collected with the other costs against the  party adjudged to pay 
the same, if he be solvent; and if not, then the prevailing party who 
sumn~oned arid required his testimony is respoasible therefor. 

2, An a g ~ ~ e r n e n t  that otber pendi~rg causes shall abide the determine- 
tion in this, is a matter bctcwen the parties, and does not authorize 
this court to a s s u m  jnrisdiction in cases not before if or warrant 
the expression of an opinion pul-ely specafative. 

fStandly r. Hodyes, Conf. Rep., 350; Garfefer v. Wood, 11 Ited., .Z2 22; 

Thompson v. Hodges, 3 Hawks 318, cited nnd approved ) 

I~OTMN by plaintiff to retas  costs heard on appeal from 
the  decision of the clerk, at  Fall Term, 1879, of Rlcrrhfor~ 
Superior Court, before Seymour, J.  

The  plaintiff appealed from the ruling of the court be- 
Bow. 

Messrs. Binsdale &: Deverew, for plain tiff. 
Mr. J o h ~  D. Shaw, for defendant. 

SMITH, C. J. V p o ~  the hearing before the clerk-of the 
plaintiff's rnotion for leave to issue execution upon thejudg- 
rnent which had been dormant, the application was refused 
a t  his costs. 

One McLaurin bad beeu summoned on the day and a t  
the  place of trial and testified for the plaintiff, and his fee, 
a s  a witness for one day's attendance, and mileage in return- 
ing home, was inclnded in the costs, with an allowance of 
one dollar to the clerk for the judgment, and twenty.five 
cents for docketing the same, for the correction of which by 
a re-taxation, a. modion was made before the clerk, a n  ap- 
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peal taken from his ruling to  the superior court, and again 
from the judgment i n  that  to this court. Tbe witness proved 
his attendance and filed the certificate thereof, but has with- 
drawn it and  commenced an  action against the plaintiff, 
which is still pending, for the recovery of what is due him. 
The court held that  the clerk mas entitled to the fee charged, 
but  disallowed the  amount due the witness, because he  had 
withdrawn his ticket and sought redress iu a n  independent 
action instituted in  mother  tribunal. 

In the act of March 21st: IS'il, revising and fixing the 
fees of county officers, the clerk of the supe,~ior court is al- 
lowed fifty ceuts for "entering judgment and  verdict," and 
one dollar for " a  judgment on any  question authorized to 
be decided by him, if there be a n  appeal, including the 
statement of the case on appeal," &c. Acts 1870-'71, chap. 
139, § 11, par. 5 and 6. H e  is alvo entitled to  receive tcven- 
ty-five cents for docketing a judgment on the  executioil 
docket. Ibid., par. 12. The  charge for entering the judg- 
ment must therefore be reduced to one half the  sum taxed ; 
the fees allowed the witness are correct i n  amount,  and 
the only question is whether they can be taxed as costs in  
the  judgment. 

I n  Standly v. Ilodges, Conf. Rep., 350, it  is held that  a n  
action to recover the value of the services rendered by 
the witness would not lie a t  common i s w  against the party 
I)y whom he was summoned, and that the matter was r e p -  
lated by statute. The  statute gives this direct remedy, w l~en  
the  party a t  whose instance the witness is summoned, fails 
to pay what is ascertained to be due a t  each term before tlle 
departure of the witness from court. Revised (:ode, ch. 31, 
3 73. In order to be recovered in  the judgment the rvitrtess 
tickets must be filed in the clerk's office when the  cause has 
been finally determined. Ibid., $ 74. After judgment, the  
claim is not against the party summoning, but against the  
person adjudged to pay the costs, i~nless from his insolvency 
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they cannot be collected. Ca~ter v. Wood, 11 Ired., 22 ; 
ii'hompson V. Hodges, 3 Hawks, 318. I t  would seem from 
these adjudications that the witness is not at  liberty after 
final judgment, to wit l~draw and eue upon his certificate, 
but must seek satisfaction in  the cause against the party 
cast, and if the money cannot be made out of him or his 
suretjr, then out of the prevailiug party, who summoned and 
required his testimony. 

The  case is defectively stated, but we infer the tickets 
were filed at  the rendition of the judgment refusing leave 
to issue execution and have since been taken out, and the 
action brought on them. Their withdrawal wes improper 
and they ought to be returned to sustain the judgment i n  
that behalf. I t  was not only irregular, but wholly useless 
to bring a new suit, the end of which would only be a judg- 
tnent against the plain tiff for part qf the costs, all of which are 
embraced in the judgment already rendered by the clerk. If the 
tickets-could become the subject of a new suit, we should 
be disposed to agree with the court that  the right to have 
them taxed in the original action would be suspended, if not 
lost, upon the principle that two proceedings for one and 
the same object and between the same parties wilI not be 
permitted to be carried on a t  the same time. The  one must 
operate as an abatement of the other. We are therefore of 
opinion that the fees due the witness should be taxed and  
collected with the other costs, upon the return of his certifi- 
cate to the proper office, or upon satisfactory evidence ac- 
counting for its loss o r  absence. 

I t  seeins to have been the purpose of the appeal to obtain 
the opinion of the court upon the point whether the witness 
was entitled to compensation for attendance and mileage 
also in each of the numerous similar eases, in  which he was 
also summoned and examined. But i t  would be goiug out- 
side of this record to decide questions i n  other cases, and 
where there is and can be no consolidation because there 
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are different defendants. The argreeinwt that other pend- 
i n g  causes shall abide t he  detertnination i n  this, is a matter 
between parties and counsel, but does not authorize this 
court to assume jurisdicbion ill cases not before it, nor war- 
ren t  the  expression of an opinion purely speculative. 

There is error, and as for the reasons stated f i nd  judg- 
ment  cannot be rendered here, this will be certified to the 
end that  the proper judgment may be entered in the court 
below i n  accordatlce witla this opinion. 

Error. Reversed, 

NEWTON CBAWBORF) v, JASOS OEE. 

ArlritrnPioaa and Award. 

1. Delivery of ai copy of an award to the parties & not neeessaly wf~em 
thesubmis4on contai~zs no sr~ch stipolntion, and where the parties 
were present when it nas  sfgne~i, and ~naclelstood its provisions. 

2. Where the agreement mas to refer the ~nat tcr  in dispute '"to two clis- 
interested men together with A as snrveyor, wihh privilege t o  call in n 
third party." kc. ; Held that the ~'efcrence i; to  two  arbitrators ~ n l y ,  
with liberty to call in another, a ~ i d  the  survcyor Q designated to aicl 
and not to net as one of them. 

3. An award which fixes with accrmcy the terminal points of a dispr~tect 
line between adjacent land owners, and its coursc and distance, is not 
obnosiot~s t o  the allegation of ilncertainty. 4 sirrlple response to t h e  
inquiry submitted, in analogy to a jury verdict, is sufficient. 

4. Sab~nission and award const:tute an esecntory agreement, and cer- 
tainty to a common intent is all tha t  is reqdrecl in the award to admit 
of its specific enforcement, 

.>. Only such eridence as will enable this court to pass upon the ruling to 
which exception is taken below, should be set out i n  the case. 

(Bcdrd r. Raiw?, 7 Ired. Ecl., 265 ; Osborne v. Calzerf, 53 N. C., 365 ; 
State v. Seemst, SO N. C., 450 ; Nz~rray v. Blackledge, 71 N. C., 4% : 
Thompsoz~ v. Deans, 6 Jones Eq., 22, cited and approved3 
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CIVIL ACTION to recorer possession of land tried a t  Fall 
'Term. 18S0, of H E s n ~ ~ s o s  Superior, before G i l m c ~  

Verdict and judgment for defendant, appeal by plaintiff, 

J!essrs J. 1% Jlerrimon and J. J Osbonze, for plaintiff, 
Jlessrs. Jones &. Illartin, for defendant. 

S ~ ~ I T H ,  C. J .  The defendant sets up  as a defence to the 
plaintiff's action, an  award nladc establishing the boundary 
l ine between their respective tracts of land, over which 
he has not trespassed, and  the appeal brings before us  
certain assigned errors in  the rulings of the court in  
respect to the award. The  agreement of submission is i n  
these words: " \Ire, the undersigned, having a matter in  
dispute with reference to the location of the proper line 
between our lands, have this day agreed between ourselves 
to refer the matter to two disinterested men, together with 
A. L Patterson. as surveyor, with the privilege of calling 
in a third party in case they fail to agree. Each of us obli- 
gate ourselves to furnish the referees wi th  all our land 
papers bearing on i,he disputed piece of land. We further 
bind ourselves to furnish the necessary evidence in  the case 
a n d  bear the expenses of the referees and surveyor, equally 
and  forever abide the decision of the said referees cllosen.' 
(Signed by the plaintiff and  deferidanton the 17th of M x ~ h  
1879, i n  presence of a witness ) 

The ieferces (as to whose appointment and action in  exe 
cuting the submission no objection is taken) made tl~eii 
award in the following terms: " We the arbitrators selectec 
by Newton Crawford and  Jason Orr to settle the disputec 
boundaries of their adjoining lands, after having examine( 
tlle papers of each and  viewed the boundaries of said Ian( 
with a competent engineer, said eugineer running the line 
as  called for by the papers of said Crawford and Orr, fint 
the  followirig facts apparent to our  minds in  the case, a 
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follows : That  the line from east to west begins nine rods 
north, eleven degrees east from a spanish oak, a corner i n  
J .  M. Davis' line, r u i ~ ~ l i l l g  two hundred and fourteen poles 
west to a black gum, a corner in C. M. Green's and Craw- 
ford's line." (Signed by Wm. J. Johnson and A. Cannon 
on the 24th of March, 1879.) 

On the trial the arbitrators and other witnesses were ex- 
amined touching the proceedings before the former in exe- 
cuting the reference. The plaintiff asked the following 
instructions to the jury : 

1. I t  was necessary i n  order to render the award binding 
upon the plaintiff, to s l~ow that i t  was made known and 
delivered to him. 

- 2. The  award is defective and does not pursue the sub- 
mission, in  that, two only of those upon whom the duty 
devolved have signed the same. 

3. The award is upon its face uncertain and void. 
T l ~ e  court declined to give the two last instructions, and 

in reference to the first charged the jury that in order to 
make the award binding on the plaintiff, it rnust be shown 
thal it was made known to him, but that  if they believed 
he  was present, saw i t  signed, and fully understood its pur- 
port, and that  such was the decision of the arbitrators and 
he assented thereto, i t  was not necessary to its validity that  
n copy should be delivered to the plaintiff: 

The errors assigned and appearing i n  the record are in  
the refusal to give the proposed directions, and in  the charge 
given, and these only are reviewable upon the appeal. 

I. The s~brnission in  terms contains no stipulatiou for 
the delivery of the award when made to either party, ancl 
therefore such delivery is not essential to its efficacy. I t  is 
sufficient if the parties were present when i t  was agreed on 
and signed by the referees, and they then fully understood 
its provisions. If either desired a copy, it should have been 
demanded, and we are not to assume it would not have 
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been furnished. The onlission is the fault of the party, and 
cannot impair its force and obligation. Indeed, remarks 
a n  eminent writer, " i t  is not neceseary that the party 
should have a copy to be bound to perform it, for i t  lies as 
much in the knowledge of one party as the other," unless 
it is provided in the submission " that the award shall be 
notified to the partie-." Watson on Arb. 65 Aw., 133. I t  is 
not necessary, says a recent author, that a copy of the award 
should be furnished to each party if neither the submission 
nor the statute under which the submission is made, re- 
quires such delivery. Morse on Arb. & Aw., 280. If the 
defect relied on is the failure to deliver a copy within the 
time prescribed in the agreement, to be, availing under the 
old ruIes of pleading, the fact must be specifically averred, 
and a general denial is inadmissible. Ibid . ,  284. The charge 
of the court, that if the award was fully understood by the 
plaintiff, present at  the making of i t  and assenting thereto, 
i t  would be valid without the additional fact of a clt livery 
of a copy, is quite as favorable to the appellant as lie can 
require, and is not obnoxious to objection from him. 

11. The reference is to two arbitrators only, with liberty 
in case of disagreement to all in another. Tliis is the man- 
ifest meaning of the parties, and the proper interpretation 
of their contract. They agree '( to refer to tzbo disinte~ested 
men together with A. L. Ptltterson, as  surve?yor." The asso- 

I ciation of the surveyor designated is obviously that the 
arbitrators may have his particular professional services and 

I advice in  prosecuting the investigation of the disputed 
boundary, and in making the necessary surveys to enable 
them to settle the controversy and to run and inark the 

1 lines when determined. I t  is in this capacity only that 
he  is designated to aid the referees, not to act as one of them, 
in the performance of their prescribed work. If they fail 
to  agree, it is a "third p a t y  " who is to be called in  to make 
the decision, and the expenses of the "referees and surveyor" 
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are to be paid by the parties, equally, and each binds 11im- 
self " to  abide the decision of the said referees chosen," thus 
p la i i~ ly  separating and disticguisl~ing the referees from the 
eurveyor who aids them. The  award therefore properly 
comes from the hands of those who alone under the agree- 
ment  were authorized and reqciired to act in making it. 

111. The  allcged defects in the award : The law does not 
require that  the awarcl shnll in direct terms declare a corn- 
plinnee with the conditions essential to its validity. T l ~ i s  
wiI1 be assumed when the contrary does not appear, and  
m y  material departnre from the terms of subn~ission must 
be shown by him who alleges it  and seeks to bc relieved 
from its operatioil. Morsc on Arb. & Aw.,  446. lndeed the 
award s l~ould,  as far as practicable and without needless 
recitals, be a simple and succinct respose to the enquiry in -  
volvrtl ill the reference, in analogy to a jury verdict, and 
this is all that  is needful to its validity. Buird v. Baird, 7 
Ired. Erl , 265 ; Osborne v. Culvcrt, 53 N. C., 365. The impu- 
tation of uncertainty finds as little support in  the instru- 
ment. I t  appears upon its face to fix the terminal points of 
the line and its course and distance between the two with 
entire accuracy. I t  begins a t  a point north eleven degrees 
east nine rods distant from " e spanish oak, a corner of J. 
$1. Davis' line," runs thence west two hundred and fourteen 
poles, and ends at " a  black gum, a corner of C. ill. Green's 
ancl Cram ford's line." If those ol~jects can be found, i t  is 
difficult to conceive how the description could be rendered 
]nore definite ; and if they canr~ot  be located, the difficulty 
is not in the insufficiency of the descriptive words, but i t  
fitting them to tlie objects described. 

I t  was earnestly pressed in the argument that  as no evi- 
denceis set outto warrant the instructiongivei) as to the plain- 
tiff's presence and persoilal knowledge of the award a t  the 
time of its rendition, the olnission entitles the plaintiff to a 
taken new trial. This exception does not appear to have been 
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in the court below, and  cannot be entertained on the appeal. 
W e  must assume there was such evidence, as no  complaint 
was then made of the charge in  this respect, and 110 evi- 
dence shouid be set out except such as tends to elucidate 
and  enable us  to determine the correctness of some ruling 
to which exception is taken. State r. Secrest, 80 N. C., 430. 

If then the award is valid and sufficieut to establish the  
bourldary line hetween the tracts, its effect is, as to so much 
of the land as is not covered by the defendant's previous 
title, to vest in him the equitable estate sufficient to defeat 
the present action, as is decided in  i l lurray v. Blackleclgc, 7 1  
N. C., 492, and  entitling him to a conveyance of the legal 
estate in  a suit  far specific performance. Thonzpson v. Dtcms, 
6 Jones Eq., 22. 

It was insisted i n  the argument for the appellant that  a n  
award operated only as an estoppel, and the utmost cer- 
tainty in its terms is required. This is not the view taliell 
in  the  case cited last, ant1 the submission and the award to- 
gether are held to constitute an agreement execubory i l ~  i ts  
nature, and the  court say, " that  "certainty to a colnrnon 
irlterit is all that  is required in an  award," to adrnit of i t s  
specific enforcement. 

There is no error and the judgment  must be affiruled. 
No error. Affir~ncd, 

LEWIS IIESI'ER V. NdTIIANIEL DROACII. 

Hill-Darn Act-Damngcs-Issue to Jury. 

1. In  an action for clnmagcs resulting from ponding ~ m t c r  upon jtlain- 
tiff's h n d ,  caused by tlle ercctioil of clefcndnnt's mill-cl:un, all i-rue 
involving the smount of anuz~n l  damage done thereby, is the propcr 
one to be snbmitted t a  the jury. 
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2 The prrsrnt Ixw regulating the proceedings against owners of mill- 
dams for injuries resulting from their erection, is contained in chap- 
ter 197 of the nets of 1877, and sections 17 and 18 of chapter 72 of 
Battle's ,Revisal. 

CIVIL ACTION, tried a t  Fall Term, lSSO, of PERSON Supe- 
rior Court, before Ewe, J. 

The action was brought by the plaintiff to recover dam- 
ages of the defendant for ponding water over his land, the 
ponding being caused by the erection of a mill-dam on a 
stream running through plaintiff's .and defeudant's lands, 
which adjoin. The plaintiff laid his damages at four hun-  
dred dollars, and upon the trial, the plaintiff asked the 
court to submit this issue to the jury : " What  is the amount 
of the annual damages done the plaintiff by reason of the 
erection of the defendants dam," to which the defendant ob- 
jected, and insisted the only proper issue to be submitted to 
the jury was : " MTl~at is the amount of damages sustained 
by plaintiff to his lands, on account of the erection of de- 
fendant's clam." His Honor submitted the issue asked by 
the plaintiff and the defendant excepted. Verdict and 
judgment for plaintiff; appeal by defendant. 

Ilfessrs. Graham & RuGn, for plaintiff. 
Jf~ssrs. Edzua~ds & Balcloelor, for defendant. 

ASIIE, J. The question is, which issue should have been 
submitted to tile jury, that proposed by the plaintiff or de- 
fendant ? 

Before the year 1809, when water was ponded upon the 
land of any one, by the erection of a mill by another, the 
owner of the overflowed land could bring his action, a t  com- 
mon law, for the damages sustained by him each day, so 
long as the ponding on his land continued. Such actions 
mere generally trivial and vexatious, and sometimes ruin- 
ous. I t  was to remedy this mischief the act of 1809 was 
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passed, whicll debarred the person whose land was over- 
tlowed from his comrnon law action, unless Ile had, in the  
first instance, resort to the remedy prescribed by t l ~ i s  stat- 
u te ;  and not then, unless he  recovered auilual da~nages  as  
l~ ig l i  as tweilty dollars. 

The  act of 1809 was brougllt forward i n t o  the Revised 
Statutes and Eevised Code with but  s l ig l~ t  :iltcrations: bc t  
\ \ as  nn~eiidec? by the act of 1SGS-'69 (But. Eev., c1i. '72): see- 
tioti 12 of \vliich provides tllat the proceeding for recover- 
ing  d;~mages in such cases sllall be commenced by su mmoiis 
returnable to the clerk of the superior court. Gy section 
14 three co~nmissioilers were directed to be appointed to  
assess the damages, instead of a jury. Section 1 5  was sub- 
stantially the same as section 12  of tllc Revised Code, cli. 
71, cieclaring liow the tlainages sl~oulcl be assessed and the 
verdict ret!:rned, and that tlie judgnlent slio~ild be Linding 
between the parties for fire years. Sectioi~s 1'; a r ~ d  I S  are  
the suine as sections 13 and 14 of the Ilevisetl Code. The  
act of 186s-'69 did not make any substmtial alteralion of 
the law as it  existed before. I t  only clianged the mode of 
I'roceeding Bat  then came tlie act of 1876-'177, ch. 197, 
whicll repealed section 13 of chapter 5 2  of Battle's Revisal, 
by directing it  to be stricken out and the f o l l o ~ i n g  seetior1 
substituted : "Any  person conceiving l~jmself i i~jured by 
the  erection of any  grist mill, or  mill for any useful pur- 
pose, ~ u a ~  issue his summons r e t ~ ~ r n a b l e  bofore the judge of 
the superior court of the county where the endamaged land 
or  any part thereof lies, flgaiilst thc persons recluired to be 
made parties d3fendant by the Code of Civil Procedure. I11 

his complaint he  shall set forth in t o l d  vespect and to what 
cxtettt he has been injured, together with such other matters a s  
may be necessary to entitle hiin to the relief demanded." 
Sections 11, 1 2  and 13 of the act of 1868-'69, corresponding 
~ v i t h  sections 14,  1 5  and 16 of Battle's Revisal, were also 
directed to be stricken out, leaving unrepealed sections 17 
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and 18 of Battle's Revisal, chapter 72, which are the s a n ~ e  
as sections 13 and 14 of the  Revised Code, chapter 71. 

The  defendant's couasel insists that the proper construc- 
tion of the act of 1376-"77, is, that the jury shall assess the 
entire damages which the plaintiff h:m sustained by reason 
of the overflowing of his land, and not the a r~nua l  damage 
as l~eretofore. 'Yo give it that construction, would be fall- 
ing back to the common law remedy and disregarding the 
purpose of the legislation in retaining sections 17 and 18. 
We coulcl not adopt such a construction witllout disregard- 
ing  these sections which the legislature has seen proper to 
retain. 

The  section substituted by the act of 1876-'77, and sec- 
tion 17 and 18, now constitute the entire statute in regard 
to the recovery of damages for the overflowing of land by 
the erection of a mill. I t  is still i n  its amended form, as i t  
was originally, a remedial statute, enacted for the purpose 
of remedying a mischief for wllicl~ the common law did not 
provide; and i t  is our duty as judges so to construe the act 
as to suppress the tnischief and advance the remedy. 
Uwarris Stat., 58. And in tile construction of a statute, 
every part of it must be viewed with the whole, so as to 
make all its parts harmonize if practicable, and give a sensi- 
ble and intelljgent effect to each. I t  is not to be presumed 
that  the legislature intended any part of a statute to be 
without meaning. Ibid., 144, 145. Followit~g this rule, we 
!nust,-in interpreting that act as i t  now stands on the stat- 
ute book, consider the act of 1876-'77 in connection with 
sections 17 and 1S of chapter 72 of Battle's Revisal. 

The  act of 1876-77, if i t  stood alone, would undoubtedly 
bear the construction given to it by the defendant's counsel ; 
but  the sections 17 and 1s clearly contemplate the assess- 
mollt of yearly damages. The section 17 so declares 
in  so many words, for i t  provides, " when the final judg- 
ment  shall assess the yearly damaye of the plaintiff as high 
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as twenty dollars, the said judgment shall be binding for 
the  year's d a n ~ a g e  preceding tlie issuing,of the sutu~nons." 
So in  section 18  it is provided, " i f  the  final judgnlent shall 
bc in  favor of the  plaintiff, he shall  have execution against 
the  defendant for one year's tlamage preceding the  issuing - of 
the summons, and all  costs." 

W e  hold tha t  t h e  proper issue was submitted by His  
Honor  to the  jury, and  that  there is no error. T h e  judg- 
ment must  be a e r m e d .  

X o  error. Affirmed. 

Tf'it~zis~s-Evidence-Damages for pending water. 

1. Whcrc a witness has expressed an acl~nissiblc opi!~ion, he may st.i:e 
in corrobon~tion that he previously gave the same opinion to a~totlier, 
ant1 c~specially where it is elicited on cross-csn~ninntioi~. 

2 111 an actiou to recovcr di~mages for ponding n ater on ~ll:iintiff's lal-id 
by i~~creasing the height of a d a m ,  it is corrlpetcnt to s l i o ~  that by di- 
rection of defenJ:lnt the d m  ms built so as not to pond the water 
above the old water marks. Ant1 to s l ls tCh the action it war also held 
that plaintiff o w t  sliow affirn~atively that the allegecl il~creascd rol- 
ume of water v a s  occasioned by the i11cre:lsecl size of the dam.  

CIVIL ACTION for damages tried a t  Fall  Term, 1880, of 
YADKIX Superior Court, before ~l'lcrioy, J. 

Judgment  for defendants, appeal by plaintiff, 

No counsel for plaintiff. 
MT. J. Jif. Clement for defendant. 
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S m ~ r r ,  C. J. The plaintiff and defendants own ac?joining 
tracts of land on the same slrearn, but11 of which fortnerlp 
I)elonged to Jarner VTells, and on the lower tract is :I mill 
that  ]]:is been in use more t11nrl fifty years. Tn 1S.50, he 
r a i d  the dam some two feet above its former level, and  i n  
1867 i t  w:~s washed away. Tile nes t  year one E. C. Rough- 
tori, the former 1iusb:rnd of the f'erne tlefcnr?unt, (since inter- 
1l;:trried wit11 h c  defendtin t Maberry) then owning the loker 
tract, cause? the  dam to bc rebuilt ill the same place and of 
t l ~ e  slime dimeubious as the old d a ~ n ,  as they :illege, but 
higher and more compact as the plairitiff, the owner of the 
upper tract, charges in  his eot~~pliii;lt, and the same has been 
since kept u p  and maintained. 

Tile action is to recover damages for the increased vol- 
urnc of water thereby ponded upon the plaintiff's laud and 
obstructing its outflow, and the coiltroversy is as to the  al- 
leged enlargelnent and greater compactness of the dam as 
rebuilt i n  1868. Upon the trial of this issue, the  finding on 
vrl~icli against the plaintiff, dispensing with the necessity of 
tile others i n  regard to t l ~ e  damage;, 1nuc11 conflicting testi- 
mony was heard. And two objections made to the admis- 
sion of certain evidence, and one to the charge of the court, 
constitute the exceptions apparent on the record submitted 
for revision. 

1. One Joseph Sparks, i ~ ~ t r o d u c e d  by the defendants, ex- 
pressed an  opinior, that  the plaintiff's land could be drained 
by (litclling, with the daun aC lts present height, and 01: his 
c r o s s - e s n ~ ~ ~ i ~ i a t i o l ~ ,  being pressetl by t,l~e plaintiff's counsel 
for llis reasons for this s ta ten~ent ,  said, that  he 1 1 4  espress- 
ed the same opinion to E. C. Roughton, under whom the 
defendant claimed, and to James XTells, under whom the 
plaintiff claimed tit,le, both of whom were then dead. The  
court was requested and refused to rule out this answer of 
tile witness. 

Aside from the fact that  the  evidence was in response to 
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a question pmpoundd  by the plaintiff's counsel, and the wit- 
ness mas not stopped as soon as its impertinency was discov- 
ered, we think the obLiection is untenable, and .that the evi- 
dencexas relevant and proper as showing the opinion to have 
been deliberately formed and forcibly impressed upon the 
mind of the witnessj and f ~ r t h e r  as corroborative of his 
present testimony. 

2. One J. H. Potts, a millwright by profession, and who 
511 1868, reconstructed the dam for Roughton, testified that 
he was s h o m ~ ~  the old water marks upon the rocks, and di- 
rected to replace the dam so as not to permit the ponding 
of the water above them, that he endeavored to do the work 
as directed, and believed he  had done so. This evidencc 
was co~npctezlt to  prove the former height of the  pond-the 
water lines which were to guide and did guide the witness 
i n  putting u p  the ilew embankment, and in repelling the 
evidence that the dimensions of the old darn had been ex- 
ceeded by the new, and that any additional water ha,d 
thereby flooded and injured the plaintiff's land. 

3. The court instructed the jury that as the gravamen of 
the complaint was the larger accumulation of water upon 
the plaintiff's land and the consequent damaging effect 
thereon, caused by the erectian of a new dam of greater 
height and more compact t l w ~  the former, i t  devolved upon 
the plaintiff to prove the alleged fact. It seems to have 
been conceded that no actionable injury resulted from the 
restoration and maintenance of the defendant's dam as 
constructed i n  1868, unless the flooding of the plaintiff's 
land was increased thereby beyond the for.mer overflow, and 
hence to sustain the action, it became necessary to show 
affimatively the increased size of the rebuilt dam, which 
produced this effect as a part of the plain tiff 'e case. The 
court properly ruled that this burden rested upon him, 
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I t  must therefore be declared there j s  ~o error and the 
judgment is affirmed. 

No error. AfErmed. 

An exception by corrusel to the charge of a judge not taken at its rIosc, 
is not in apt time, and cannot be mactc nfter judgment upon a motion 
for R IICW t r i d .  (The rule as to mensrrre of dnniages laic1 down by the 
conrt below, sustained.) 

(2lforgan v. Smith, 77 N. C., 37, citecFand nppvoved.) 

CIVIL ACTION of claim and delivery tried at Spring Term, 
1880, of BEAUFORT Superior Court, before Grruves, J. 

The action was brought by the pl intiff to recover the 
possession of two seines, the one known as the 700 yard 
seine, and the other as the 1200 yard seine, wllich the 
plaintiff alleged had been unlawfully taken from him and 
the possession thereof u~~ lawfu l ly  withheld by the defend. 
a n t  firm, The defendant claiined title and the right of pos- 
session to the same by virtue of a mortgaqe executed by 
plaintiff to defendant firm on the 27th of March, 1879, to 
secure a'tlebt of eight hundred dollars due by plaintiff, and  
payable on the first of April, 1880. The  plaintiff' demanded 
of the agent of defendant firm the two seines on the 10th 
of November, 1879, and after issuing the summons on that 
day, the order of seizure was issued to the sheriE, by the 
authority of which he took the seines from the possession 
of defendant who failed to replevy them within the time 
prescribed by law, and delivered them to the plaintiEd 
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Wlien the ease mas called for trial, the  dcfelrdant's counsel 
su bmittcd the  follou ing  issues (to nliieh the  responses are 
added j ~ h i c h  were acccpkd by plaintiff and  approved by 
the  court : 

1. Was the  plaintiff entitleetl to t l ~ c  possession of the 
property dernallded by bitn, a t  the  t ime of cowmeucing 
this action, viz :  Noven~ber  lo th ,  1S79, or a n y  part  thereof, 
anti if any, to what p a r t ?  AHS. To the 700 yard seine. 

2. I s  p1:iintiff eatitled to dalnages by reason of defendant's 
tal;i?~g tlie property, tlt the  poss&on of which the  plaintiff 
was entitled as aforesaid, a n d  if so, how m u c h ?  Axis. Five 
cen tu. 

3 Did defenda1:t sustain any damage by re:ison of the  re- 
tu rn  of t ! ~ e  property dem:lndsl to plaintiff under  order of 
the  cour t ,  a n d  by the poswsion and use thereof by plaintiff 
from that t ime till April 10t11,18SO, n7hen i t  was redelivered 
to defendant, a n d  if so, hoiv 1nucl1 ? Ans. Kone. 

4. IVhat was the v:~luc of the  11200 yard sei re  on its de- 
livery to pliiintiff i l l  November, 1579 ? Ans. One thousand. 
dollars. 

5. Wiiat mas i ts value when returned by plaintiff to de. 
fendant on the  10th of April ,  1880 ? A M  One thousand 
dollars ? 

The plaintiff testified in  his own behalf that  he  was t h e  
owner of tlle seines in November, 1879; they were i11 his  
possesiion n o d  h e  had brought them from Neuse river where 
ile had fished with them dur ing  the previous spr ing;  t h a t  
Ile brought tliem i n  a boat to \~T,asl~ington, Beautort county, 
and during his absence from the  boat one Cohen, a n  agent  
of t i l e  defendant firm, went to tlie boat, seized thc: seines a n d  
renlnvctl and locked them u p  i n  a warel~ouse in  Wash- 
ington ; that they were inirnediately denitinded of said 
agent as soon as tlie removal of the  seines was discover- 
ed, but  lie refnsed to deliver then1 up. T h e  witness ad-  
mitted the execution of tlle cllattel mortgage of t h e  27th 
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of March, 1879, but stated that Lhe 700 yard seine was 
not included in  it, and that the  only seine in use on Neuse 
river when he  made the mortgage was the 1,200yard seine ; 
that in  the character and wake up  of the two seines, they 
were entirely distinguishable; that  the other property eon- 
veyed in the mortgage was destroyed by the storm of August, 
1879, except the fishing sllttds which were of s~na l l  valtle ; 
that sometime during the summer of 1879, the defendarlt 
firm wrote to witness that they were glad he was going to 
Washington to fish during the season of lS80, and hoped 
he  would have better luck than he had at  Newbern. H e  
further testified that  when the sheriff put him in  possession 
of the seines, the 1,200 yard seine was heavily covered with 
tar  and was wet and partly rotten ; that be put men at  once 
to work on i t  and repaired i t ,  and that he put three coils of 
rope in  i t  and returned i t  to Jesse G. Bryan, the defendant's 
agent, on the 10th of April, lSSO, when the mortgage be- 
came due ; that  when he  returned it, the seine was worth 
more than when the sheriff delivered i t  to him in Novem- 
ber, 1879, and he had used only a small part of i t  for five 
or six weeks and the balance for eight or ten days ; that he 
was experienced in  such things and swears that 1,200 yard 
seine was worth more when he delivered it to defendant 
&an when h e  received i t ;  i t  was worth one thousand dol- 
lars when he got it, and was worth as mucb or more in  
April, 1880, when returned ; that if the seines had remained 
in the warehouse as  they were in November, 1879, wet and 
covered with tar, they would have been nearly destroyed ; 
the  seine was not cut or split by him ; i t  was a sectional 
seine and could be divided in sections without damage, and 
-was so made. 

Defendant introduced the mortgage and admitted that 
the  piaintiff was entitled to the 700 yard seine and to dam- 
ages for taking it. Jesse G. Bryan was then introduced as 
a mritness who testified that be was the agent of defendant 
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firm, and saw a part of the seines on a boat in  Pamlico river 
in Sovember, 18'79, about the time they were taken into 
possession by said Coheu for t h e  defendant, but did not ex- 
amine them and cannot testify a s  to their condition at that 
time; when the 1,200 yard eeiale was delivered to him i n  
April, 1880, about 400 yards of i t  looked as if i t  had been 
used as a dutch-net, and was partially rotten ; but he could 
not sag how much the seine 11ad been damaged by its use 
in  18'79; seines are sometimes more damaged when used as 
a dutch-net ; he had been n fisllertnnn for nmny years; the 
1,200 yard seine when returned to him was worth from one 
llundred and fifty to two hilaidred dollars, but it must have 
cost more than trvo thousand dollars ; that he  did not see i t  
to examine it until April, lSS0, and did not kuow what re- 
pairs the plaintiff' had put on it ; the repairs might have 
raised the value more than the damage from its use; i t  was 
unfit for u:e iu Patnlico river; if the seines had been wet, 
a n d  full of tar in 1879 and had not been attended to, they 
would have been ruined. H e  further testified that the 
plaintiff' was a man of ercellerlt character. 

On the question of damages, the court charged the jury 
that the plaintiff was only entitled to nominal damages for 
the taking of the 700 yard seine, as he claimed no more ; . 
and as to defendant's damages, the question involved in the 
third issue, he told the jury they had lieard the testimony 
of t l ~ e  plaintiff, Harrison, on the one side, aud the witness 
Bryan, on the other, and after recapitillatia~g their testi- 
mony charged the jury that they should give the defendant 
damages for any deterioration in value of the 1,200 yard 
seine from November, 1879, when taken, to April, 1880, 
when returned by plaintiff, and whatever the deterioration 
was, if any, they should so fiud; that this property i t  is ad- 
mitted has beet1 returned i n  specie and the question is, its 
depreciation, aud they might add, if they saw fit, to the 
damage by way of interest; as t o  damages for deteutiou, it 
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is  adinitted the  defendant firm have no  other r igh t  in  the 
1,200 seine than  as  mortgagee or trustee, and tha t  altl10~1g11 
the  defendant had the  r ight  to  take possession of i t  In  No- 
\.ember, 1879, to secure i t ,  he  had no  r ight  to destroy it by 
use o r  otherwise, a l ~ d  tbat  mortgage debt was 110e clue until 
the  first of i lpril ,  ISSO, a n d  if t l ~ c  properly when returned 
to defendant when tlir's debt becnrnc d u e  wr.as worth :IS much 
as c o ~ ~ l d  bc redizeti out sf i t  i n  Sorember ,  1379, t11en de- 
fendant would not  be entitled to darnapes for detetltion :tnO 
being deprived sf  its use, other than  for tlle deterioration 
thereof, as before stated. The  jury responded to the issues 
as  above set forth, a n d  upoil th is  finding the court ntljudged 
tha t  the  plaintiff was the  owner :!nd entitled to the  pocses- 
sion of the  700 yard seine, and that  plaintiff recovc 3- five 
cel>ts damages and costs of a c t i o l ~ ;  and i t  was fu'urthcr ad- 
judged tha t  defenclant recover. nri dlarnnges for the  de!ilntior~ 
of tlje 1,200 yard seine from Novcrnber, 1879, to April 10tl1, 
1880. 

T h e  defendmt's conncel rnored for a new trial 011 the  
ground that  t h e  finc-linqi; nf t h e  jury mere, first, contrary to 
the  cleiir weiyllt of testiinolty- mid, secondly, aninpl,orted 
by any evidence; thlrrlly, that  the fintliugs denied tile ope- 
ration of :t Iacv of n:tture, a i ~ d ,  fourtl:ly, the cou!-i fzilcd Lo 
prolwriy instr11c.t the  jury as to the  rule of d a m a g e s .  Tho 
mot!on mas overruled, judg::lcnt, appeal by rlefcudant 

ASIIE, J. W e  find nothing in t!:e several grou~!cls relied 
up011 to sustain the motion for a ]Jew trial, wllicl~ would 
warrant th is  court in reversing the judgment and grclntiug 
a vcni~e de noco. 

As to the first ground : I t  has  been so repeatedly decjdecl 
tha t  the superior court only can gran t  a new trial oii the 
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ground that the verdict of the jury is against the weigllt 
of evidence that it is unnecessary to cite any authority. 

The second ground is equally untenable, and in answer 
to it, it is only necessary to refer to the statement of the case 
a n d  the evidence therein set forth. 

As to the third ground that the jury d.enied the operation 
of the law of nature: Wedo not understand what is meant, 
unless it is that the seine was necessarily damaged by the 
ravages of use and time. If that is what is meant, there is 
nothing in the case to show that the jury did not give due 
consideration to the law, iu connection with the proof ad- 
duced as to t h e  condition and value of the seine, for their 
finding is to the effech that the operation of this law of 
aature was so counteracted by needful repairs of the seine, 
a s  to leave i t  in as good condition and as valuable when re- 
turned to defendant in  April, 1880, as when received by 
plaintiff in  November, 11379. 

And l a ~ t l y ,  as  to the failure of the court to give proper 
instructions as to the measure of dainnges : His Honor a t  
the co~lclusion of his charge to the jury expressly called 
upon counsel on both sides to say if they had any instruc- 
tions to request, and they both declared that they had none. 
If any objection was to be taken to the charge of the court, 
then was the proper time to do so ; and the failure to do  i t  
then, was an  assent to the ellarge and could not be take11 
after judgnlent up011 a motion for a new trial, I n  the case 
of Morgan v. Smith, 77 N. C ,  37, i t  is held: " I t  was the 
duty of the plaintiff, if he desired fuller or more specific 
instructione, to have asked for them. If a c s ~ ~ t r a r y  rule 
should prevail and a party could get a new trial whenever 
upon a critical subseqzcnt examination of a judge's charge 
he  could detect solne point omitted or not fully treated, 
charges must be unnecessarily long, and even then few ver- 
dicts would stand." But even if the exception to the charge 
in this case had been made i n  proper time, we are unable 
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to discover wherein i t  was erroneous. T h e  ilxtructions 
given by the judge to the jury in  regard to the measure of 
damages is siibstantiallp sustained in Sedgwick, 499. 

There is no error. The iudgment nf the superior court 
must be affirmed. 

80 error. ASirmed, 

GEORGE ACHENBACH v. 1"HONAS P. JOHNSTON, 

Field-Burning Woods-PmalSy, 

d fWcl g.rewn up il l  broom-sedge and wiregrass, s:irrixrniietl by an olC 
fence 2nd used as a pasture, is n o t  "woods " within the m c a ~ i n g  of 
the statute, Bat. Rev. ch. 13, 5 I; a n d  the owner burning off the came 
is not liable t o  the penalty imposecl by the act for a n  alleged i11Ju1.y to 
an adjoining praprieto~. 

(BaEl v. Omwford, 5 Jones, 3, cited, clLti~igubshed all& approve& 

CIVIL ACTION tried at  August Special Term, 1880, of 
ROWAN Superior Court, before McKoy, J. 

The action was brought to recover damages for an injury 
nllcged to have been caused by the defendant in burning 
off the brooru sedge on his land when there wns n strong 
wind blowing towards the laud of plaintiff, which by thc: 
alleged negligence of defendant caused the fire to be cotn- 
municated to plaintiff's fence, destroying a part of '1 le same. 
The defendant denied the allegation of negligence, arid 
among other things averred that h e  and five other persons 
used every effort to prevent the fire from spreading so as to 
injure the plaintiff. 

The evidence tended to show that tbe defendant's land 
(burned off) consisted of a field grown up  in broom sedge 
aud wire grass, surronnded by an old fence and used as 
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pasture land. There was no evidence that defendant noti- 
fied plniniiff of his inbention to burn off the field, but there 
was ejidence showing that after the fire reached plaintiff's 
land, the defendant used great diliqeuce in  trying to pee- 
vent its spreading and injuring plaintiff's fences. 

The  plaintiff's counsel asked the court to charge the jury 
that the policy of the law (But. h v .  ch. 13) fopbids m y  o m  
from setting fire to his woods unless two day's written no- 
tice is first given to all persons owlling adjoining land, 
which the court gave, but added that  there was r:o evidence 
that the defendant Elad set fire to his woods, to which the 
plaintiff excepted. The jury found the issues in  favor of 
defendant, judgment, appeal by plaintif2 

iWr. J. Ji, BcCorkle, for plaintiff. 
No counsel for defendant. 

RUFFIN, J. The question presented in this case is, 
whether " a  field grown up  in broom sedge and wire grass, 
surrouncled by an old fence and used as n pasture," cnn be 
col~strued to be "~voods" within the meaning of the statute- 
Bat. Rev. ch. 13, § I. His Honor below held that i t  could 
1104 and we concur in his apinion. 

The  case of B l l  v. C~aaujoad, 5 Jones, 3, in which it was  
held t h ~ t  "an old field whicli had been turned out wifhoul 
nuy fence around iQ and which had grown up ia broom sedge and 
pine bushes, some of which were waist-high and others head-high,','" 
did come within its meaning, stretched the doctrine of be- 
i11g liberal in  construing stntutes in  order to ~eacki the mis- 
chief intended to be remedied, as far as i t  is safe to follow, 
.We therefore hold that in the rrlling of the superior court, 
there was no error. 

No error. Affirmed. 
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JOHN LONDOK, Gu:~rclinn, &c., v. 601,. UEilR. 

1. Wlwre one supposing I~irnself an  cxecutor e~ttered upen the Ixnils of 
the ancestor claiming t o  11old for tile benefit of  tltc estate, a d  rented 
thcrrl o r ~ t  recei\ i~rg ttl~t. reut3 thercfor ; Held, that  such holding is not 
adwrse  t o  the legal title, nor is it equivt~lent to  at1 abatement o r  tlis- 
seizirr, and tirerefore tl~eireit'a or Berisces have a eonstruct , i~~posscasio~~ 
sufficie~~t to  maintain all action in the 11ntul.e of trespass p. c. f. 

a. Held also, T h a t  the action may bc maintnilletl not ouly  againet the 
lessee of the nctiog executor, but nl-o n p i n s t  the  l e~sees  of sue11 lessee 
m-ho w c  eqnally tresp:tssers with him. 

3. Held fiwther, Thnt the mere acceptance of rent by the defendant 
from his iessees for tlie premises witlrout xn actual en t ry  on his part  
1ipo11 the s )me, or his pott iup them in po:session thereof,  is srlficicnt 
to nmke hiin a trc6p:isser. 

(Tyson v. Har13ingfon. 6 Ired. Eq., $29 ; Kennedy L Wheatley, 2 Hay., 
40%; Doh58 u. GrrUige, 4 Der. cPs Bat., 86; LVcCormick v. Honroe, 1 
Jones, 33 ; Smith 8. Ingram, 7 Ired., 175 ; Patterson r. Boclenhatanzer, 
11 Ired , 4 ;  Hopton v. Hensley, 1 Ired., 163; Bvittain v. NcKay,  Ib., 
2G5 ; Lnwson v. Smi t l ,  4 Dcr., 232, cited and :~pprored.) 

CIVIL A.CTIOX brought by the plaintiffs against the de- 
fe~iclarit to recover damages for an alleged unlawful entry 
upon and occupation of certain real estate in the city of 
Wilmington, tried at  Fall Term,  1880, of NEW H ~ x o v x a  
Superior Court ,  before Gudger, J; 

Eli W. Hall, the owner of the lots on wlaieh the alleged 
trespasses were corn tn i tted, died in 1865, l e a v i ~ ~ g  a will, and 
i n  an insufficiently executed eodicil attached thereto ap- 
pointed Edward D. H~II ,executor ,  who wns permitted to 
qualify as  such. Assumiug to tict as executor, he took pos- 
session of the i d s  ilud rented them oa t  for several years 
preceding October Ist, 1872, and this action is prosecuted 
to recover damages for trespasses committed on them from 
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tha t  date until  the  entry  of plaintiffs two years thereafter. 
I t  is not  shown whether a n y  authority is conferred by the 
testator upon his executor i n  the  premises, nor  w!lcther the  
plaintiffs derive their title as  devisees under the will of their 
kither, El i  Mr. Hal l ,  or as  his lreirs a t  law, bu t  as  their titlc 
is r,ot disputed, i t  is not material to enquire l ~ o w  i t  becomes 
rested. 

I t  was in evidence that  one Finlajson occupied pnrt of 
the  premises under n contract with Hal l  who by a n  instru- 
ment  i n  writing on May 27t11, 1S72, msigned the rent to be 
paid by Finlayson to the defendant partly i n  p a y ~ n e n t  for 
goods bought from him,  and  with a reservation of the  eu-  
cess of rent to Hall .  

A witness, Godfrey Hart ,  testified that  he  rented pnrt of 
the  premises fro111 the defendant for the  Fear following 
October l s t ,  1572, and paid Irim therefor, but  was not pu t  
in  possession by the clefeudi~nt, and tha t  21e sub-let the 
store thereon for tlle same period to one C h a r l a  \Yes- 
sell who entered a n d  occupied during the term, ant1 for 
w l ~ i c l ~ ,  accqrding to Wessell's testi ~ n o u y ,  he !):lit1 $450 to 
Har t .  

I t  was also in evidence tha t  the  aitiress leased the zame 
store from defendant for the  succeeding year, enclir~g October 
Ist ,  1874, and contiuued in the use anti oc:wpntioil for tha t  
term, ~ l a y i l ~ g  a m o n t l ~ l y  rent of about twenty-nine dollars, 
a n d  a n  ;iddition:ll sum of one huadred dollars to the  de- 
fendant. 

I t  was further sl1owr.n that defendallt leased another store 
for one year beginning October l s t ,  1873, to one Hines who 
was already in possession and  cuntinued lris occupation 
through the t r rm and paid the r?nt  to the defendant. 

T h e  written assignment made by Hal l  on the 2'7th of 
May, 1872, transfers to defendant " the  e :~t i re  rent of the  
store on North Water street now occupied by hl U. Tinlay- 
son (being No. 42 H a l l  Row) from October ls t ,  1872, to 
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October lst, 1873." Two other instrument,. in writing and 
under seal were exhibited in evidence ; the one, executed 
by defendant on the 7th of August, 1873, in which he as- 
signs to Hines " all the right and interest which he has ill 
the store known as No. 44 * * * under and by virtue 
of st certain paper writing executed to him by E. D. Hall, 
executor of Eli W. Hall, on the 13th of January, 1873," 
with a clause releasing the assignor from liability for loss 
or damage for injury or destruction by fire on and after 
January ls t ,  IS74 ; the other, executed by defendant and 
Wessell on the 15th of August, 18'73, in which for the con- 
sideration of $350 the former assigns to the latter all the 
right and interest whicll he l ~ a s  in the storellouse known as 
No. 41, under and by virtue of a certain paper writing under 
seal which was made by E. D. Hall ,  executor of Eli W. 
Hall,  to the defendant on the 27th of January, 1873. 

Upon this evidence the defendnn t's counsel con tended 
that  plaintiff could not recover in this action: 

1. For that t l ~ e  plaintiff' was not a t  the time of the alleged 
trespasses in actual or constroclive possession of the land, 
such possession being then in Hall and those claiming under 
him ; and 

2. For that the defendant did not participate in the tres- 
passes nor authorize or sanction them so as to become legally 
liable therefor. 

The  court was asked to give these instructions to the 
jury, which the court refused, and charged that an adverse 
possession is a claim of right against  the world, and that 
Hall in renting out the lots as executor did not undertake 
to set u p  a posses5ion adverse to the right of the plaiatiffq, 
and his possession was theirs; and that if the defendant 
l~ in~se l f  or others ~ n d e r  his authority or by his conduct 
occupied the premises and he received the rents and profits 
thereof, he wouId be liable to the plaintiffs. 'To the charge 
thus given, the defendant excepts, and, (the exceptiou to 
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the instruction as to damages being abandoned) its correct- 
ness is the only subject of consideration by this court, upon 
the defendant's appeal from the judgment below. 

ilil.. E. S. Marlin, for plnintiffs : Plnintiffs have shown 
legal title, and no adverse possession being shown, this gives 
them a constrnctive possession sufficient to maintain action. 
C. C. P., 5 25; Dobbs v. Gullige, 4 D. 8 B., 68;  Sn~ilh v. In-  
gmm, 7 I r ed ,  175. What is disseizin in this state? Tyson 
v. Harrington, 6, Ired., 333. Adverse possession. Parker v. 
Banks, 79 N. C., 4%. After re-entry, disseizee may main- 
tain action against disseizor and all who entered under h im.  
Green v. Biddle, 8 Wheat., 75 ; 1 Waterman Trespass, 5 931 ; 
Smith v. Ingram, s~lpra ; Graham v. fIw~ston, 4 Dev., 232. 
And the reception of rent alone without an actual entry is 
sufficient to constitute A ~TASI)RSS. 11 Wheat ,  280; Hortori 
v. Hensleg, 1 Ired , 165. 

,Vessrs. MeRae & Strange, for defendant : Complaint being 
for independent action of t respss on first of October, 1872, 
and unconnected with original dispossession by Hall  in 1866, 
action of trespass g. c. f. would not lie under the old system, 
nor will this action, as the,principies of law are not changed, 
but  only the forms of action are abolished. 65 N. C:, 209 ; 
80 N. C., 191. The act of Hall if adverse was an nbatc- 
ment which is recognized here as distinguished from disseizilt. 
Freeman v. Perry, 3 Dev. Eq., 247; 1 Dev. Eq., 158. Heir 
or devisee cannot after entry maintain action q. c, f. against 
abator or  one who enters under him. 7 Coin. Dig ; 2 Roll. 
Abr., 553. And constructive possession does not change 
this rule (though i t  might enable plaintiffs to sue for the act 
of dispossession) and their action is for a trespass alleged 
when they had neither actual nor constructive possession. 
The pod lin&ium relates only to actual possession and dis- 
seizin. Tobey v. Webster, 3 John., 468. The law will not p u t a  
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fiction on ii fiction to make a pos~cssion. Act of H a l l  a dis- 
posse~siio:~ u!ider rule in T ' s o n  v. Harrington; whether a dis- 
seizin, abittelnc~lt or dispossession, plaintiffs cannot sue for 
tli.?ti~ri.t t res l~;~ss  O C C ' U I T ~ I I , ~  i n  1872, bbut only for B continu- 
i n g  oile from origin:tl act, of disposses-ion. Smith v. k~gra :m 
a t ~ d  Paitemon v.  Boc!enhccrnn~r, tliscnssed. Doctri lie of reln. 
tion is i:ever njlplic,d to affect a n  innown t party i ~ ~ j u r i o u s l y ,  
evel; w i l ~ r c  Iic comes in by right or title under  disseizor. 
Leford's casc, 1 i C,il;c Kep., 51. See also 14 E. C. 1,. Rep., 61. 

S a m ~ ,  C. J. after s l a t i~ ig  thc  case. T h e  defendant's coun- 
sel l ~ n s  discussed the  nature and effect of a disseizin under  
tlie' nxcient 1;iw ~ ~ p o t l  the  title of the  owner, and wherein i t  
tlifkrs from a n  abatement in  which the  t l e sce~~t  or devise 
I 'ro~n a!) a ~ ~ c e s t o r  is  intercepted by a hostile entry  upon the 
lteir 0:- devise?, to tvl~ich this case is assia~ilaterl. And  'he 
~ n e i r ~ t a i n s  that  aE tliere was no  actual or constructive pos- 
session in  die  plilintiffs a t  t l ~ e  time of tlie alleged invasion 
by the defendant, the i r  entry i ; ~  Or.tober, 1574, could iiot by 
relt~tion to a period antecedent to t h e  original trespass ren- 
der the  defend:~nt liable for an intermediate occupancy. 
W e  colicur with h im t l ~ a t  this action is for ail in jury to the 
possession, a ~ l d  tha t  the  principles which goveru it, a r e  un- 
c l ~ a ~ l g e d  by the new system which condenses into oue the 
diBerent f o r ~ n s  which were before i n  use. But  the argument  
proceecls upon a misconception iu ascribing to a disposses- 
sion of the  owner the  same legal effects tha t  flow from a n  
~ c t  o i  disseizin or abatement. Even i n  the  latter case, the  
re-entry of the  disseizee remits hi111 to  his  first possession as  
if he  had  never beeu out  of possession, and then all who oe- 
cupied in the meantimc Zy what title soever they come in, s l ~ a l l  
answer unto him,  * " * for otherwise i t  would be mischiev- 
ous u ~ i  to him, for after his re-entry he shall  have n o  remedy 
for tlie mesne profits. Holcomb v. Rawl im ,  Cro. Eliz., 540. 
But disseizin, in  the  sense of taking t h e  seizin or estate 
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from one man and p!acil~g it In another (Pres. Abs., 254,) 
is not the necessary result of dispossession, and the estate 
~f the owner is divested when possession is adverse 
and is continued fop a series of years unbroken ur~der the 
requirements of the statute or until i t  raises a prrsrtmption 
of a conveyanee, The distinction betweel, thern is so clearly 
traced and pointed oat  by the Inte Chief Justice in an able 
review of the subject in ?)son v. Harringdon, 6 ICrcd. Eq., 
320, that we prefer to reproduce what is said in the opinion 
in that case: " Diweizin is an ouster of the freehold, and 
is where one enters and turns out the t enmt  and usurps his. 
place and fcoclal  elation, which can only be done by the 
concurrence and consent of the feodel lord, The latter cir- 
cumstance distinguishes a disseizin from a dispossession." 
Then after quoting the words of LORD PI~ASSFIEI.D to the  
effect that a tenant conld not against his wil l  be disseized 
by the mere aeb of a wrong-doer as long as he had the right 
of entry, but if he saw proper, he rnight elect to consider 
himself disseized fop t l ~ e  sake of the ren~edy against dis- 
seizors, the Chief Justice arinoances this conclusioti : " A 
freeholdr  cannot now be disseized of his seizin but by a 
dispossession aided by the act of the lam- which takes away 
his right of entry, * * *. Hence s descend cast can now have 
no effect. If the descent before the right of entry is lost, 
the entry is nut tolled; if after, then i t  has no effect; for 
the right of entry must have been already taken away to 
constitute a disseizin. In this state, after a possession of 
seven years under color of title, the law recognizes and 
concurs in t h e  right of the wrong-doer, and the right of 
entry on the part of the former owner is taken away. 
There is !hen n disseizin and not before. If a descent is cast 
before tlle seven gears expire, the entry is not' tolled, for 
there is no disseizin; if after, i t  can have no effect, for t h e  
estate was gone before." This is said of course when the 
persons froni whom the land is adversely withheld are not 
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under legal disabilities, tlnd as to such a s  are, a longer period 
is required. 

The  doctrine is well established in this state, that in the 
absence of possession in mother ,  he who has the legal estate 
i s  in constrnction of Jaw in possession a ~ i d  may maintain an 
action of trespass for an  unauthorized entry upon the land. 
Kennedy v, Wheatdey, 2 Hay., 402 ; Dobbs v. Gulli$e, 4 Dev, 
& Bat., 68. 

"In ejectment," remarks NASH, C. J., " the lessor of t l ~ e  
plaintifl' must show a legal title to the prenlises in dispute, 
In  trespass, $be plaintiff not in actual possession must do 
the same. * * * If he has shown a legal title to the 
land in dispute, that title draws to i t  the possession, there 
being no adverse possession " iC4cCormick v. Mo?zroe, 1 
Jones, 13 

" In  England," says RUFFIN, C. JG, " an actual re-en try 
upon the Iocus in quo is necessary, because possession by an  
actual occupation of the very part is requisite to ~naintairl  
trespass. But here even n constructive possession suffices," 
Lawson v. Smith, 4 Dev., 232, 

While the action of the ousted owner only Iies for the 
original uulawful entry until he regains his possession, 
"then the law," says DANIEL, J., ''by relatiou would adjudge 
him to be in possession from the first ouster, and enable 
ilim to recover damages for all the time the defendant had 
wrongfully withheld the land and kept h im out of posses. 
pion. Smith v. Ingram 7 Ired., 176. 

It would seem to follow unavoidably that  the plaintiffs' 
entry in  October, 1874, restored and made continuous that 
pssession which accompanied the transmission of the title 
from their father, whether by descent or  devise, and re- 
mained until broken, if i t  were broken, by the action of the 
e ~ e c u t o r  and his assumption of control over the property 
in his capacity as such, and redress could be obtained for 
any and every injury by whomsoever committed during the 
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internnediata period. If this were not so, depredations 
without number and without stint wornld be without remedy 
to the owners. I n  the plain but forcible language of the 
court in  the mse cited from Croke's Reports: " I t  is not to 
be doubted but that the disseizee after his 1-e-entry shad punish 
the seco~d disseizor alzd the servaul of Ihe Jirst disseizor who occw 
pied under the master." 

The  argumeat  that there must ha re  been a possession in  
the plaintiffs when the first invasion was wade by the de- 
fe~endant and  the first trespass done, in  order to the operation 
of the rule that extends the entry back to connect with it, 
rests somewhat upon au expression used by NASH, J., deliv- 
ering the opinion i a  Patterson v. Bodenhammer, 11 Ired., 4, 
and  quoted in  the brief. A reference to the facts of the case 
and  the geueral course of reasoning however show that i t  
ss no authority for his proposition. The  plaintiff shoived 
no title and undertook to mainlctin his action upon the 
possession alone and only proved that he put  "some empty 
barrels a n d  boxes in a house on the land and nailed plank 
over the spaces left in  the walls for a window and a fire- 
place. A year after Bodenhammer pulled off these boards, 
threw out the plaintiff's goods and leased to another defend- 
an t  for one yeas, and he put some wagon timber in the 
bouse," In this condition the premises remained for nearly 
two years when the defendant removed the house, and this 
removal constituted the trespass for which suit was brought. 
The  court nsed this language: "If they (the plaintiff's 
acts) were sufficient to give Patterson the actual possession, 
similar acts on the part of the defendant were sufficient to 
divest him of i t  and place the actual possession in  the de- 
fendank The  acts were of the same character and must 
carry with them the same egects. Two years after Bodell- 
hammer had dispossessed the plaintiff, and while his posses- 
sion, so acquired, continued, the house was removed. 
enable the plain€@' to mainta.h an &ion 3fw the removing af the 

1 8  
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house he ought to have re-entered before the hovsc was remoasd and 
thereby  evert the possession in himself.." 

a Ion I t  is manifest that  no reference is made to the oper t ' 
of the post-linainium rule, in extending back to a former, a 
possession restored by the owner's re-entry, and covering 
all the intermediate interval, so that redress map be had for 
a11 the damages meanwhile done to the land. 

The plaintiff's right of recovery then existed outside of 
the question whether ihe occupation and control of the 
premises by the acting executor was hostile or permissive 
or i n  eubserrience to tho rights and interests of the infant 
owners, since their possession reaches back to a period an te- 
dating such assumed authority, and whether the ruling of 
His  Honor in regard to the character of the possession by 
Hall  be erroneous or not, i t  does not affect the plaintiff's 
action. And while we do not propose to pass upon the rul- 
ing, we are not prepared to dissent from it. 

We think it equally plain that the transfer of the defencl- 
ant's interest i n  the case and his acceptanze of full reut 
therefore, are an  assent and sanction to the trespass con1- 
mitted under its authority, for which he  is equally liable 
with his assignee. As is observed by GASTON, J., in Horton 
v. EIensley, 1 Ired., 163, " in trespass, all persons, aidws and 
abettors, nay those who are not even privy to the commis- 
sion of a trespass for their use and benefit, but who a f t e ~ -  
wards assent to it, in the judgment of the law, are princi- 
pals." One is liable who procures the act to be done by in- 
citing others. 2 Greed.  Ev. $ 621. See B~ilian v. HcKay ,  
1 Ired., 265. 

The defendant's conduct is a legal participation i n  the 
illegal occupancy by the others acting under him.  

There is no error and the judgment must be affirmed. 
No error. Afirmed, 
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ETJZA BOYCE V. ROBERT WILLIAMS. 

Dover and Trespass-Evidence of title in. 

\Irhere the plaintiff brings an  actiou for the convcrsion of personal prop- 
er ty  to clefendant's own w e ,  it is a full defence to s l~ow that the same 
belongs to a t l~ i rd  party, although no privity be shown to exist between 
the owner and the defendant. Distinction between trorer and t r p -  
pnsi discussed by S ~ I ~ T H ,  C. J. 

(Laspeyre r. McFarland, N .  C. Term Rep., 1 S i  ; Barwiek v. Barwick, 11 
Ired., SO, cited and approved.) 

C'IVIL ACTION tried a t  August Special Term, 1880, of 
DUPLIN Superior Court, before Schenck, J: 

This action begun before a justice of the peace and re- 
moved by appeal to the superior court is to recover the  
valtle of certain cattle,taken by the defendant from theplainti$'s 
possession and converted to his. own use. The defendant 
claimed a right to take the cattle under a mortgage of them 
by one Haywood Pearsall to Harper Williams, the defend-' 
ant's father, and he testified that the mortgage deed was 
made a t  his house and witnessed by himself, his father not 
heir~g present, and he caused i t  to be registered ; that the 
deed was never delivered to or seen by Harper Williams, 
and was taken by the witness under a general authority of 
said Harper to him to take such mortgages in his name, 
and that he  took possession of the cattle claiming them as 
his own. 

The court charged the jury:  
1. That  the deed was inopera t i~e  to pass the title to the 

property for want of delivery to Harper Williams; and 
2. That  if the deed was effectual, the defendant having 

no authority from the mortgagee to take the cattle and 
showing no right in himself, was liable to the plaintiff. 



276 I N  THE SUPREME COURT. 

Defendant excepted, Verdict and judgment for plaintiff, 
appeal by defendant. 

1Vr. H. R. Kornegay, for plaintiff. 
Xo counsel for defendant. 

SMITH, C. J., after stating the case. Such we understand 
to be the i:jstruction under which a verdict was rendered in  
fAvor d the plaintiff for the value of the cattle and to which 
exception is taken. 

The  action is for property taken and converted to the de- 
fendant's use, and not for damages for an invasiorl of the 
plaintiff's possessory right, and under the former practice 
would in form be trover instead of trespass. 

The  action of trespass is for an injury to the possessiol~, 
and compe~~eation in  damages is recovered against a wrong- 
doer, commensurate with the irljury sustained. In  either 
form of action, possession bf personal goods being presump- 
tive evidence of title, when not rebutted, entitles the plain- 
tiff to recover in damages their full value. But when the 
action is for the conversion, or appropriation of the goods 
to the defendant's o n  use, it is a full defence to show that 
the goods belong to another person, and the plaintiff has no 
interest in them, although no privity be shown to exist be- 
tween such owner and the defendant. This doctrine is set- 
tled by two adjudications in this state, to which alone we 
deem i t  necessary to refer. 

In  Laspeyre v. iVcFarland, N. C. Term Rep., 187, the ac- 
tion was in trover for a slave in  possession of the plaintiff. 
The  defendant showed no title in himself,-but offered in evi- 
dence a marriage settIement entered into between the plain- 
tiff and his wife and one Davis whereby the slave was con- 
veyed to the latter, as trustee to permit the wife to have the 
labor and profits of the slave and to allow the slhve to he 
under the plaintiff's control. I n  the superior court upon 
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tllese facts appearing the plaintiff was nonsuitsd. I n  this 
court, on the hcariilg of the appeal, RUFFIN, J., thus de. 
clarcs the law, in sustaining the judgnlent below: " I t  is 
one of the cllaracteristic distinctions between this action 
and trespass that the latter may be maintained on pos- 
session ; the former ouly on property and  the right of pos- 
session. Trover is to perronals what ejectment is to the re- 
alty. I n  both, t ~ t l e  is indispensalle. I t  is true that as pos- 
session is the strol~gest evidence of the ownership, property 
mny be presumed from possession. And therefore the plain- 
tiff m a y  not in all cases be bound to slion~ a good title by 
cotiveyances against all the world, but limy recover in trover 
upou such presumptiou ag~zinst a wrong-doer. v e t  i t  is but 
a presu1~1)tiosl and  cannot stand when the contrary is 
shown. Here it is completely rebutted by the dced which 
shows the ~ i t l e  to be in another and not in  the plaintiff." 

T l ~ e  Fame point came u p  in Bavwick v. Barwick, 11 Ired., 
80, and was similarly decided. PEARSOX, J., after present- 
illg the same views as to the law, proceeds: " Rut if it ap-  
rlears on the trial that the plaintiff, although i n  possession, 
is not i n  fact the owner, the presumption of title inferred 
from the pbssession is rebutted, and it would be manifestly 
wrong to allow the plaititiff to recover the value of the 
prol~erty, For  the real 0\\~11er may forth with bring trover 
figalnst the defendant aiid force lli~rl to pay the value a 
~ e t o n d  time, and the fact that he had pald it in a former 
 it would be 110 defence " He adds, " that trover can never 
be maintained ~111ess  a satisfact!on of tlie judgment will 
ilave the effect of vesting a good title in the defendant, 
esce l~ t  when the property is restored and tlie conversion 
Fvas ten~porarg. Accordingly it is well settled as the law of 
tl~is atcltc that to rminfccin t r o w  the plcti,12if n2t1st s h w  title a n d a  
possession, or a present ~ i g h t  of possession." 

As the erroneous rulings on this point must result ' in 
ab~ardiiig a new trial, we pretermit the expression of any 
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opinion upon the correctness of the instruction that  there , mas IIO delivery 3f the deed, and do not wish to be under- 
stood as giving i t  our a p p r b ~ a l .  

The  judgment must be reversed and a new trial granted. 
Let this be certified. 
Error.  Kenire de nuvo. 

N. C. &IcCORJIAC and others v. C. W. WlGGINS and others. 

Husband and Wije-Pleading- Pn~ties. 

A husbxncl clefeudnnt demnrred to  a complaint 011 the gronnd that  his 
wife, who had a common interest with plaintiff'., as one of the n e s t  of 
kin of an  intestate, was made a defenclaut without a n  nllrgntion i n  the 
complaint tha t  she lmcl refused to join as pIaintiE; field, that the over-. 
ruling of the clrmttrrer. in this case wns not erroneous. Sections 66 
and 6'2 of the  code, commented on by ASKE, J. 

(Shzde~ v. MilZsc~ps, 71 N. C., 297, cited and approved.) 

SPECIAL PROCEEDING con~rnenced i n  the probate court 
and  heard on appeal a t  December Special Term, ISSO, of 
ROBESON Superior Court, before Avery, J. 

This  mas a petition by the next  of kin of Neill C. Nc- 
Cormac against the defendant C. W. Wiggins, as adminis- 
trator of said Neill C'. McCormac, deceased, for an  account 
and settlement, and heard upon demurrer. 

All the  distributees of the estate of said deceased were 
made parties plaintiff, except E. C. IViggins, (who mas one 
of them and the wife of C. W. Wiggios,) who was made a 
party defendant. 

The  defendant C. W. Wiggins d e ~ n u r ~ e d  to the complaint 
on the ground that  his wife, E. C. Wiggins, who mrm one of 
the next of kin of his int.state, and therefore llsd an inter- 
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est in comunon with the plaintiffs, was made ,z defendant, 
without its being stated in the complaint that she had re- 
fused to join a s  a plaintiff. The court below held, that as it 
appeared from the pleadings, that the defendant E. C. Wig- 
gins was the wife of the defendant C. W. Wiggins, that mas 
a stalement of a sufficient season for rnaking her a party 
defenbut ,  and th:it it was not necessary under the provis- 
ious of section 62 of the code to set forth in the complairit 
that  the said E. C. Wiggins would not consent to be made 
a, party plaintiff. The demurrer was overruled, and the 
plaintiffs appealed. 

Ildessrs. Rawland & McLeaga, for plain ti& 
Meesers. W. F. French and Walter Clark, for defend.ants. 

ASEIE, J. While we do not entirely agree with the reason- 
ing of His Honok., we concur with him in his conclusion, 
and  hold that the demurrer was properly overruled. 

The distributive share of E. C. Wiggins in the Bands of 
her husband, C. W. TNiggi~is~ as administrator of her father, 
Neil1 C. McCormac, by virkue of article ten, section six, of 
the constitution of 1865, is her sole arld separate estate, and 
under section 56 of the Code of Civil Procedure, where the 
action concerns her separate property, she may sue alone ; 
so slle may sue and be sued, alone, when the action is be- 
tween herself and her husband ; and she way sue her hus- 
band, or be sued by liirn, alone. Slmler v. Millsap, 71 N. C., 
297. As this, then, is an action which concerns her sepa- 
rate estate, and by section 62 of t l ~ e  code, all persons should 
be joined as plaintif5 who are united in interests, unless 
the con-ent of any one who should be joined as plaintiff, 
cannot be obtained, such person may be made defendant, 
the reason thereof being st:~ted in the complaint. Accorcl- 
ing then to this rule of practice, E. C. Wiggins ought to 
hare  heeeea~ made a party plaintiff, and should not have been 
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made a defendant without her refusal t o  be made a plaiutiff; 
and that fact stated in the col;oploint. 

'In tile eomplaint, as originally filed, she was omitted trp 

be made a party, and the defendant C. W. Wiggins, in  his 
answer objected to the complaint, for bhe want of parties. 
The plaintiEs then obtained leave of the tour% to amend 
the complaint and  make her a party defendant t o  6hs suit. 
A summons was regularly issued and  served upon her a s  
a defendant, and when she was thus  bsought into court, if 
she had been willing to take sides wi&h 'bheplaintiffs against 
her husband she could have applied to the court to be per- 
mitted to become a plaintiff in the proceeding, and the 
court no doubt would have promptly ordered a change in 
her position on the record, for the conrt has the power and 
mi i l  aiways exercise i t  so to adjust the relation d parties as  
to meet the ends of justice. I 

From the fact that no such application was made, and 
from the known general disinclination of married women 
to be placed i n  aatagonisrn to their husbands, i t  i s  to be 
presnmed that she was unwilling to become a plaintiff 
agair~st her husband, and under the circu;nstances of the  
case, we do not think the fact needed to have been stated in 
the complaint. 

There is no error; the demurrer must be ove~rufed.  Let 
this be certified to the superior court of Robeson county, 
tllat f u r t l m  proceedings may he had in conforn~iky to this 
opinion and the lawz.. 

S o  error. Affirmed, 
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J. F. O'KELLP v. REUBEN WILLTANS. 

fiower-Laws, t u l z e ~ ~  a a r t  of Contracl. ' 

I. Where n n tar~iage  took place in 156% (prior to  the act  of 1566-'67, 
~ ' c s t o r i ~ ~ g  to  111nr~ied woinen their comnion right of (lower,) and the  
l ir~tband acqniwd h d  in Xovcinber, 1867, ~~ibseqriently to  the clate oP 
"ziti a ~ t , ( ~ m ~ E  p r i o ~ t o  the net of lSG9)~nd  co~~vcge t l  the same by tlcecl t o  

hich the wife IRIS not a party ; HrltJ, thnt ~~o twi th~ tanc l ing  thc cleecl, 
tlie wife of the grdntor is entitled to  s11c11 dnmer in the Inn11 :ir mas 
cec~irc>d to  marlie11 women by the aet of 1867, the right t o  the saunr 
11acingr vested by the operation of that net, and not affectcd by tllczsub- 
srqricnt r c p - d ~ n q  act  of 1869. 

2 The  rule tha t  1nn.s exicting a t  t h e  time and place of making n con- 
trxct, enter into and for111 a part  of it. as if they were expressly refel red  
to or inco~porntcvl in its ~e r in s .  is equally applirable to t l ~ e  ~cqii isi t ion 
of 1ed1 property wilcther it comes by (lcwxnt o r  purchase. 

(Szatlon v, Askem, GG S. C.,  172 ; Felton v. Elliott, I% , 195 ; H~rgAes r, 
Xerrilt, 67 R'. C., 386; Wi'il6iarnr v. Non~oe ,  Ib., 1G4; Bruee v. Sfrick- 
Lam?, S1 N. C., 2GZ. cited s ~ d  approveil.), 

~ ' I V I I ,  ACTZON to recover land t ~ i e d  a t  Fal l  Term,  ISSO, off 
CHATHAM Superior Court, before Ewe, J. 

A j m y  trial mas waived, and the cause was submitted upon 
n case agreed, which is as follows. to-wit: 

1. T h e  defendank acquired the fee simple title to lhe  l ands  
described in the  plnit~tiff's eornplaint, on t h e  first day 0% 

November, IS67, and  that on  tl;e 6th of October, 1876, de- 
fendan't, by deed, rno~tgaged taid held to D n l ~ e a n  F. Parish, 
to secure a debt of one hundreci a n d  thirty dollars, con- 
tracted on the 30th day of Bctobes, 1875, and that  defelild- 
ant's entire real estate does ~ ; o t  exceed one t31oz1sand dol- 
lars. 

2. '611at defendant failed to pay t h e  debt a t  or before the 
ilsy stipulated i n  the  mortgage deed, to-wit, t he  1st  clay of 
January, 1577, and  tha t  said Parish, in pursuance of t he  
poKer contailled in the mortgage,soic~ said land tu plaintiE. 
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3. That at the time of t l ~ e  execution of the deed, defend- 
a n t  had living a wife and several children, and that de- 
fendant?~ wife and children are still living. 

4. That  said defendant's wife did not execute said rnort- 
gage deed. 

5. That  defendant is in possession of said land. 
6. That  defendant was married to his wife in lS66. 
7. That  the annual value of said Iand is ten dollars. 
And if, upon the foregoing case agreed, the court shonld 

be of opinion with plaintiff, judgment shall be entered i n  
his favor for title to mid l and ,  sutiect to the defendant's 
wife's right of dower, if she shaEl be entitled to dower, 
and for $- damages, and for his costs of action; other- 
wise, judgment shall be entered for defendant, and for his 
costs of action. 

His Honor rendered judgment as follows: " That  the said 
plaintiff is tile owner of the lands described in the com- 
plaint, in fee simple, a i t l ~ o u t  encumbrance, and is entitled 
to the immediate possession of the same. And that the 
plaintifF recover of the defendant and C. L. the 
surety upon his bond, the sum of fifty dollars for damages 
for the detention of said land and for the costs of the ac- 
tion, to be taxed by the clerk. 

From this judgment tile defendant appealed, 

1Vv. John M. ~TIori?y, for plain tiff. 
iMr. Geolgc H. Snov~, for defendant. 

ASI-IE, J. The only q ~ e s t i o n  raised by the appeal from 
the judgment upon the case agreed, is whether the wife of 
the defendant is entitled to dower. 

The wife is not a party to this action, but the defeaidant 
husband sets up a claim for her dower under the act of 1867, 
the first section of which gave to her the one-third of all 
the lands, 'kc,, of which he was seized or possessed at any 
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time during the coverture, and the second section prohib- 
ited the  husband from alienating more than two tliirds of 
the  same, unless she joined with hi111 ill the conveyance, ancl 
was privately examined touching her free and voluntary 
consent to the same; but this act was expressly repealed by 
the act of 27th of March, 1869, which, to be sure, left the 
widow's riglit of dower the same as secured by the act of 
1867, only postponing the time of enjoyment until  after the  
husband's death, but was amended by the act of 28th March, 
1870, which gave the wife, upon the death of the husband, 
one-third of all  the lands, &c., of which her husband was 
seized or possessed a t  any time during the covertnre. 

I t  has  been repeatedly decided by this court, that when 
the  husband was married, and acquired the land in dispute, 
before the 27tb day of March, 1869, the day of the ratifica- 
tion of the  act of 1868-'69, the liusband had the absolute 
right of alienation, and a claim for dower, by his wife, could 
not be sustained. Suiton V. Askew, 66 N. C., 1'72 ; Felton v. 
Elliott, Ib , 195 ; Jiughes v. Jlerritt, 67 N. C. 366 ; It'illiams v. 
Nunroe, Ib., 164;  Bruce v. Strickla?zd, 81 N.  C., 267. The 
facts in most of the cases are very imperfectly stated. In  
Stilton v. Askew, it  is stated that the marriage took place in 
the year 1867, and it is left to inference that the husband 
then owned the land. I n  Felton v. Eiliolt, the date of the 
marriage and acquisition of the land are not giveii. There 
is 110 statement of the i'ates of these e v ~ n t s  i a  the case of 
Hughes v. Me~ritt. In Williams r. ilhwoe, the title to the 
land, and  the marriage, are stated to have occurred i n  1859. 
And in Bruce v. Stricldand, i t  is stated that  the marriage took 
place in  1847, and the land was acquired before March, 1867. 
All of tliese cases were decided upon the ground that the 
marriage and the acquisition of the land were had prior to 
the act of 1868-'69, and these facts were either proved or as- 
sumed. But in neither of the cases does i t  appear that  
either the  marriage or the acquisition of the land occurred 
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after the act of 186'7, and ?rior to tlie act of 1868-'69. But  
i n  our case, the marriage was contracted i n  the  year 1866, 
find the  land obtained in Kovember, 1567, so tha t  il differs 
in  its facts from all the  cases cited,'and in a p p l j i n g  the 
pr inci l~les  e~ iunc ia fcd  in them to the  facts of this case, we 
are  led to a differei~t result from that  reached i n  any  of the  
said cases. 

I n  the  ahsence of a n y  inforn~ation to be derived from the 
records ilr these cases, we must take i t  for granted that the  
r n a ~ r i a g e  ailcl acquisition of the lerid did not  occur bet~veen 
the  ratification of tlie act of 1867 and that of 1669, for all  
of the decisions are made upon tile ground tha t  the  act of 
1667 n a s  repealed by the  act of 1869, and the husband had 
a vtsted riglit i n  his land, nnd an absolute r ight  of aliena- 
tion unafleclted by the  latter nct. &dto.iz v. Askew, and the 
otller cases cited, supra. 

By the marriage in  1&66,'the ~ i f e  of the  defendant ac- 
quired o n l j  a r ight  of dower in ~ u c l i  lands as her  husband 
might  die seized and pos5essed of, depending upon the con- 
tingelicy of her sulviving him. But  w l ~ e n  the  act of 1867, 
r e s t o ~ i n g  to married wornen their comrnoli law riglit of 
dower nas  passed, she acquired a, vested l igh t  in  all the  
land her  husband might  be seized and  possessed of dur ing 
cove~tnre .  T l ~ e  f i ~ s t  sectioil of the  act provided '. that  every 
n ~ a r r  ietl wornall shall be e~~t i t lecl  to one-third of t h e  lands, 
teilerne~its slid hereditaments of which her h ~ s b a n d  is or 
may  be seized and possessed a t  a n y  time dur ing  coverture, 
kc." T h e  second restricted tbe  husband's alienation to two- 
thirds ( ~ f  the land, unless, with the  c o ~ ~ s e n t  sild privy ex- 
anlination of the  wife. T h e  third section provided that  no 
creditor shoultl levy upon the land without first l ~ a v i n g  set 
apar t  to the  wife the  one-third thereof, by metes a n d  bounds, 
under  the proceeding prescribed i n  said act. And  i t  was 
further provided i n  said act, that  " when the proceedings 
sl~all have been reported to the court by the  said jury, and 
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the court shall have confirmed the same, the title to the 
land so allotted and set apart to the wife, shall be deemed 
to have vested in her by virtue of her marriage." 

As to the land acquired by the defendant in Novernl~er, 
1867, the wife's right of dower, though inchoate till then, 
attached to the land as soon as acquired, and then at  once, 
by the operation of the act, became " vested," and mils not 
affected by tlie repealing act of 1869, for a " vested right " 
cannot be destroyed by a subsequent repealing statute. 
Sedgwick on Stat., &c., 177 ; Cooley's Const. Lixn., 443, and 
Sutton v. Askew, supra. I n  the latter case Mr. Justice READE 
says: " We by no means subscribe to the dectrine that a 
right vested by operation of law is less inviolable than when 
i t  arises from contract; where i t  once exists, no matter how, 
i t  is inviolable." 

When the defendant acquired the land in 1867, he took 
i t  subject to the laws existing a t  the time, for laws which 
subsist at  the time and place of t n a k i ~ ~ g  a contract enter 
into and form part of it, as if they were expressly referred 
to or incorporated in its terms. Vun E1Tu.ftnan v. Quitzcy, 
4 Wallace, 552. Tile same principle applies to the acquisi- 
tion of real property, whether i t  comes by purchase or in-  
heritance. If a deed for land, for instance, was made to a 
man and the heirs of his body in fee-tail, lie would take an 
estate in  fee simple; so if tlle land should be conveyed to 
two men and their heirs to hold as  joint tenants, they mould 
take as tenants in common. The defendant then when he 
acquired the land in  dispute, had full legal notice that he 
was taking it with the encumbrance of the wife's right of 
dower, and there was no  hardship upon him. 

We hold that  the wife of the defendant is entitled to such 
dower ill the land in controversy as was secured to married 
women by the act of 1867, and judgment must be rendered 
in  conformity to this opinion, according to the "case agreed." 

Error. Reversed. 
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TVILT,IAM M.  TANKARD v. SALLIE A. TANKARD and others. 

Purchase- Bxst-E'quitahle Right-Notice presumed, when. 

1. A purchaser at  the sale of a debtor's land under a deed of trust, a t  
the instance and for the benefit of the debtor and under an agreement 
to  let him have the land b ~ i ~ l i  on re-paying the price, is liable to  be 
declarecl a trustee for the debtor. 

2. The equity of the debtor to have title on re-payment of the money 
extends not o11ly to the purchaser and his heirs a t  law, but also to his 
veuclee taking with notice, actual or constructive. And the possession 
of the debtor a t  the time of the sale by the purchaser to his vendee is 
by con~t~uc t ion  of the law, a notice to  the vendee of the equitable 
right of the party in possession ; and the notice is of such legal effect, 
as not to be controverted or rebutted by evidence on issue to the jury, 
and conclcides the vendee. 

3. Where such notice is apparent on the pleadings, the findir~g of the 
jury that the vendee bought without notice is of no legal significance, 
and is not iu the way of rendering such decree as the other facts found 
and admitted, autliorizecl. 

(fifulhollund,~. York, 82 N. C., 510; Edwurds v. Thompson, 71 N. C., 177, 
cited and approved.) 

PETITION to rehear filed on the 5th of August, 1879, and 
heard a t  January Term, 1881, of THE SUPREME COURT. 

This is a petition to rehear the decision of this court at 
June  term, 1879, reported in  79 N. C., 54, in  an action to 
recover the possession of land. The claim of title by the 
parties respectively, the issues submitted to the jury and 
findings thereon, aud the judgment of the court from which 
the appeal was taken, are substantially as follows: 

Both sides claim under Ransom Tankard. The  plaintiff 
claims under Oliver H. P. Tankard, and he by deed from 
one Cutler as trustee to whom Ransom conveyed as security 
for a debt. 

The defendants set up in their answer an  equity to have 
plaintiff affected with a trust by decree of court in  their 
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favor, upon the allegation that a t  the sale under the deed 
of trust in 1849, Oliver Tankard bought the tract of land, 
worth $801): a t  $176 on the representation of purchasing for 
Ransom and his family, and under an  agreement with him 
to let him have the land back on payment of the price and 
interest thereon. They further allege that Ransom paid to 
Oliver the sum at  which h e  bought a t  trustee's sale, and 
lived on the land from the sale in 1849 to his death in 1572, 
and that his widow arid heirs a t  law have ever since livecl 
and now live on the same land;  that when the deed was 
made by Oliver to plaintiff in 1869, Ransom was living on 
the land, and the deed was executed on voluntary coasid- 
eration, or, if on valuable consideration, then with notice 
of Ransom's equity. 

The plaintiff i n  his reply denies the purchase by Olive; 
on the alleged agreement to let Ransom redeem the same, 
and also, the alleged return of the money by Ransom i n  
his lifetime; bnt he admits that Ransom lived on the prem- 
ises a t  the time of the trustee's sale and thereafter to his 
death, and the possession of defendants since then Lo the 
present time. The plaintiff further admits the possessioll 
by Ransom in  1869 when he bought, and avers that he  
bought for value and without notice of any equity existing 
in favor of Ransom. 

Upon the matters of fact controverted i n  the pleadings, 
issues were submitted to the jury and responded to as fol- 
lows : 

1. Did 0. P. H. Tankard purchase the land in dispute a t  
the sale i n  June, 1849, by virtue of an  agreement with Ran- 
som Tankard, that said Oliver should purchase i t  for Ran- 
som?  Ams. Yes. 

2. Has  Oliver been heretofore paid t l ~ e  purchase money 
and charges against the land as alleged in the answer, or 
any  part thereof, and if so, how much ? Ans. No. 

3. Is  plaintiff a bortnfide purchaser for value without no- 
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tice of any of the alleged equities set iorth in the answer? 
Ans. Yes. 

4. Did Oliver a t  the trustee's sale make known to prob- 
able bidders that he was going to buy for the benefit of his 
brother, Ransom, and  his wife and children, and thereby 
suppress con~petition, and purchase the land at  less than its 
value? Aus. Yes. 

5. Has Ransom Tankard been i n  act~lal possession of the 
land from 1849, claiming it as his own? Arm No, though 
held by virtue of an  alleged trust in  0. H. P. Tankard up 
to his death in 1872. 

6. Efave defendants been in possession since Ransom's 
death, clairniug title in same way with the knowledge of 
0. II. P. Tankard? Ans. Yes. 

7. Did 0. H. 6. Tankard purchase for the benefit of Ran- 
soln and his family under an agreement ~ i t h  Rarisom to 
that effect, and did Ransom remain in possession so long as 
he  lived, or was the possessiol~ of Rallsotn and his family as 
a gratuity on the part of said Oliver? Ans. Yes. 

On the issues as found by the jury a r d  the tidrnissions in 
the pleadings, the plaintiff moved for judgment, but the 
court held the issues to be so confused and the firldings 
contradictory, that  no judgment could be pronounced, and 
ordered a reformation of the issues and  a new trial to be 
llad, and from this judgn~ent  the appeal was taken. 

~Messrs. Jas. E. Shepherd and Geo. H. Brown, &. for plaintiff. 
No counsel for defendants. 

DELLARD, J The affirmance in this court of the judg- 
lner~t  in the court below was based, as will be seen on refer- 
ence to the opinion in  79 N. C., 54, on two grounds ; first, 
that some of the issues were badly constructed, and espe- 
ciacly the 7th one, wherein alternative inquiries were put  
to  the jury, 30 that a single response thereto was without 
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n~ean ing ;  and secondly, and chiefly, for that  the finding of 
a purchase by the plaintiff for value and without notice of 
the equiiy of Rarlsorn Tankard, in ansm7er to the 3rd issue, 
was a contradiction to the reply of plaintiff') wherein he ad- 
mitted a possession by Ransom, from the trustee's sale in  
1849 to his death in 18'72, arid a possession by tlie defend- 
ants, his heirs at  l aw since that time, w11icl1 in lam was 
notice to hiin of that equity. 

O n  a careful examination of the case of appeal, it seems 
to 11s that apart from the grounds on which the judgment 
of afirmance was pronounced in this court. there are other 
issues and responses thereto free frotn ail objection on wlaich 
the court below might have proceeded to judgment on plain- 
tiff's motion, and which in law authorized a reversal of the 
ruling below and the entry of a j u d p e n t  in this court. 

The jury find in answer to the 1st and 4th issues in sub- 
stance, tlmt Oliver Tankard, under whom the plaintiff de- 
rives his title, pnrclmased the land in controversy at  the sale 
in  18-19, under an agreement with Ransom that he would 
buy for his benefit, and that a t  the sale he made known to 
bidders that hc was bujilig for his brother and his family, 
and that  thereby he purchased the land a t  less than its 
value. Upon this finding alone i t  is undeniable that the 
relation of trustee and cestui que trzist was created. And there- 
upon a n  equity arose to Kaneorn to have Oliver declared a 
trustee of the legal title, and 012 re.paytnent of the purchase 
money to have a conveyance thereof to h i m ;  and this his 
equity on his death descended to defendants who are his 
heirs a t  l a w  and they may assert and enforce the same 
equity now sgairst t l ~ c  plaintiff) the vendee of Oliver, if he  
took w i t h  notice, actual or constructive, of the equity i n  
favor of their ancestor. Mulholland v. YorJ:, 82 N. C., 510, 
and cases therein cited. 

But the jury find in answer to the 2nd issue, that no part 
of the money paid by Oliver in purchase of the land has 

19 
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been repaid,and this being so, the defe~~dants'  right to have 
the title is not affected thereby, otherwise than by being 
obliged to do equity of repaying the purchase money be- 
fore they could have the relief they ask. 

The right of the defendants to redeem the land on the 
above facts is indisputable against Oliver Tankard, and if 
the plaintiff parchased from him with notice of that equity, 
actual or constructive, then the same right extends to him 
also. So the only qrzestioa of fact to be found, i n  order to 
determine the 1i:ibility of the plaintiff to be adjudged a 
trustee for defendant, and tiis right in that event to have 
repaid the money at  which lliv vendor purchased the land, 
was the fact, whether he had purchased with or without 
notic, of the equitalde right of Ranson1 Tankard. 

As to this fact of notice by plaintiff, the defendants allege 
that  he had notice of the equity at the titnc of his purclaase, 
if not actual, tit least constructive notice, from the fact of 
Ransom's possession from the trustee's sale in 1849, up to 
and at  the time of plaintiff's purchase, and thereafter to 
his death in 1572. And the plaintiff in his reply, although 
denying notice, distinctly admits the possession of Ransxn 
.at and before and after his purchase as alleged by defend- 
ants. Yet at  the trial an issue mas put to the jury as to 
[notice, and in response thereto the jury found that plaintiff 
purchased without notice of the equity of defendants' an- 
cestor. This finding of the jury in the decision of this 
court was the difficulty in the wag of any judg~nent on 
{plaintiff's motion on the other facts found and admitted in 
ithe pleadings. I n  our opinion the 3rd issue, i u  view of 
'the admitted possession of Ransom a t  the time of plaintiff's 
purchase, claiming as the jury find under a trust in 0. H. 
P. Tankard, was an unnecessary issue, and the response 
thereto was of no legal significance whatever in dctermin- 
ing the sentence sf the  law on the otber facts found and 
admitted. 
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We take i t  to be a well settled doctrine i n  equity and a 
recognized doctrine in our law, that a t)urchaser with notice 
of a trust or  equity existing against his vendor is bound by 
such eqnities, and tha t  besides actual notice tliere is a 
constructive notice raised by presumption of the law 
from the actual possession of the equitable claimant. Tlie 
latter kind of notice is based not on the idea that actual 
occupation is evidence of notice, to be weighed and given 
such weight a s  a jury may tllink i t  entitled to, but up011 
the idea that  in  ordinary prudence a purchaser before he 
buysougtlt to ascertain who is in possession, and if any  one, 
then by what right or claim he possesses. Under this rule 
a n  actual possession is a fact that the purchaser ougllt to 
know; and the right by which tlie possessor holds is also a 
fact he  might know by inquiry, arid therefore the law pre- 
surnes that  he does know it. The legal presumption thus 
made of notice is a conclusive one, not open to averment to 
the contrary or rebuttal on issue to the jury. This effect 
of notice presumed from the actual possessiorl of another is 
settled to be the law of this state in E d w a d s  v. Thompson, 71 
N. C., 177, and cases therein cited, In that case, RODMAN, J., 
says, " tha t  011 policy an open, notorious, and exclusive pos- 
session in a person other than one's vendor is a fact of 
which a parellaser must irrform himself, and he is conclu- 
sively presumed to have done so." And so likewise i t  is 
held that he is taken to know because he nlight know by 
inquiry of the equitable title of the party i n  possessi~n. 
Adanls Eq,  158; 6 Johns. Chan. Rep., 3'3; arid cases in 
note to 2 White & Tudor's Leading Cases, 116. 

Such being the effect of notice presumed frotn possession, 
I t  is clear from the adtniseioi~s by plaintiff in his reply of a 
continuous possession by Ransom Tankard a t  the time of 
his purchase, and before and after, and up  to his death, that 
plaintiff is conclusively to be taken as notified of his equity, 
now descended to defendants, and no finding of the jury to 
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t l ~ e  contrary on an  issue unnecessarily put to t l~eu> can 
avail to supersede an established rule of Tam. 

Now putting tllis finding o f  the jury of a pvrehnse~ eoidh- 
out not ice out of the case, as being entitled to no import or 
consideration, then me have a purchase by Oliver, the veil- 
dor of plaintifY, of Ransom's land for less than its value, 
under a promise to let him have i t  back on r e p y m e n t  of 
the purchase money, which has necer been repaid ; aud we 
have the further fact of a purchase by the plaintiff with a 
notice of Ramom's equity presumed from his possession. 
On these facts found on issues and admitted i11 the plead- 
ings, to which there is ;lo objection on the score of obscurity, 
inconsistency or otherwise, we think it was competent to 
the court belov on plaintiff's motion, which was nli assent 
to be held as trustee of the title for defendants, to have ad- 
judged such trust and ordoled a conveyance on repayment 
of the purchase money, or in default of such pa.yment, tllen 
to have decreed a s d e  and a payment oui of the proceeds, 
and the excess if any to defendants. 

We must declare it to be our opinion that there was error 
in the refusal of the court below to proceed to judgment as 
above indicated, and also in t l ~ i s  court in the affirmance of 
that judgment. The  judgment pronounced in this court is 
reversed, and a judgment ]nay be entered now in conformiiy 
to this opinion. 

Error. Reversed. 
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" J O B W  B. MOERIS v, War. 11. WILLARD and anotlier. 

An inj~lnction will be contlnuecl until the hearing to retitin coutrol of ,z 

trnst fund in  dispnte, where tllc plaintiff in the actiou scelcs to  have a 
jnllgrnent reformed and the validity of a n  assignment ilctermined, 
alleging tha t  th:: s n m  wa3 procrireil by frand mllicl~ is d e ~ ~ i e d  i l l  the  
a n s ~ ~ ~ e t ' ,  and where the testi tno~ly bearing upon the qi~cstion is con- 
flicting. 

;; Wimloao v. Wood,  70 N. C., 430 ; Lee v. Pearce, 63 N. C., 76 ; ITarris v. 
Ca~stctrphen, GD N. C , 416; C ~ a y c r q f L  v. Norei~eat l ,  67 N. C . ,  4.29 ; 
T o n t o n  v. AVcAcloo, 71 N. C., 101 ; ~TfcCorkle v. Rrein, 76 N.  C . ,  407 ; 
Peebles v, Comqrs, S2 N. C., 383, cited and approved.) 

MOTIOK for injunction heard a t  Chambers in  Greensborp 
in  an  act ioi~ pending it1 ORASGE Superior Court, on the  22d 
of December, ISZ), before Gilmer, J. 

Tile motion was allowed and defendants a p p ~ a l e d .  

i7.iressr.s. Sbhn l l lanning and  J i l f .  Moring, for plaintifT. 
~?fcssrs. Rfewinzon & Firller, for defendants. 

S m ~ n ,  C, J. The  defendant TVilliatn W. Willard, who 
had  purchased several tracts of land belonging to R. F. Mor- 
ris a t  a sale under  clxecution, in  consideration of the  release 
of her claim of d o w r  therein, o n  April  9 th ,  1872, entered 
illto a covenant with Caroline, his wife, on being discharged 
horn liability incurred for either, to reconvey tlie lands to 
her  i n  fee, except the " Guest lot " wliictl was to be trans- 
ferred to  the  12. F. Morris & Son Manufacturing Company 
and  the proceeds of sale applied i n  payment of stock taken 
by her  ill the  company. Robert  F. Morris died on Septem- 
7 

*Ruffin, J., having been of counsel did not sit on  the hearing of this  
c8se. 
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ber 3d, 1872, and the said Caroline in Qct~ber,  1875, boCh 
intestate, leaving six children and among them Jotin 8. 
Morris (the plaintiff) without having had any settlement 
with the said Willard of the trust fund held by him. On 
January 14ti1, 1876, he assigned for Bbe sum of $550 to the 
defendant S. F. Tornlinson all b i ~  right and claim, as one 
of the heirs and distributees of the estate under the said 
covenant and his share and interest in lhe property therein 
mentioned, alleged by the assignor to be worth abonb 
$40,000. On ,March 27th, 1879, suit was brought in the 
name of C. B. Green, administrator of said Caroline, and 
her children anti heirs at  law and the husbands of each of 
the daughters as were married, against the  said Willard, 
Tonllinson and the said ~ ~ a n u f a c t u ~ i l ~ g  company, Eor an  
account arid settlerneut of the trust, the plaintiffs stating in 
their complaint that t l ~ e  trustee had been fully released 
from his surety obligations, and that the share of John B. 
Morris had been assigned to the said Tormlinsou, who 
with the others entitled claimed their respective shares in 
the property. The defendants, Willard aud Tpmlinson, 
answered, admitting the general averments of the com- 
plainant, and at  spring term following, jtldgment was ren- 
dered declari~ig the exoneration of the  trustee and his lia- 
bility, and directiog, after payment to the administrator 
whatever sum, if any, was required in  completing the 
administration, the residue of the funds in his hands to be 
delivered, and the undisposed of lands to be conveyed to 
the plaintiffs and the defendant assignee of the share and 
estate of said John B. Morris, pursuant to the terms of the 
said covenant. 

The  said John B. Morris now makes applicetion, verified 
November 6th, 1879, on oath, for a reformation of so much 
of the judgment as substit~ltes the defendant Tomlinson to 
his rights and interests and recognizes the efficacy of the 
assignment ; and he alleges that the assignru&t was pro- 
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cured by the fraud of the trustee and the concealment of 
the t rue  condition of the fund, through the agency of 
Tomlinson acting surety for him ; that the suit was brought 
witllout his kaowledge or consent, nor did he know until 
l ong  after the judgment that the said Torrllinson was a 
party to the proceedings, and  he asks that the money now 
in, and about to be paid into, the clerk's office, claimed by 
him, be retained ant1 he restrained from receiviug or dis- 
posing of it, ulitil the validity of the assignu~ent shall be 
determined. 

The defendants, Willard :tnd Tomlinson, explicitly deny 
every itnputstion of fraud, imposition or concealment, giv- 
irlg a minute and detailed explanation of the transactions 
resulting in  the sale and assignment, a d  attributing the 
great advancement i a  value of the property since to the 
growth and prosperity of Durham, but not u p  to the esti- 
mate pu t  upon i t  by said Morris. These statements accepted 
a s  truthful, repel every allegation of fraud and unfairness 
and show that the sale was the voluntary and deliberate 
choice atid act of M o r r i ~  hiinself witl~out influence from 
either of them. A court of equity [lever interferes with a n  
owner's disposition of his property when not procured by 
fraud or false representntious or other improper artifice, 
however insuficient the consideration rnay be, if i t  be his 
voluntary act. Ir~adequacy of price is oiily regarded as 
evidence of impositiom and undue advantage taken, and 
often raises a presumption almost insurmountable, with 
other circu~nstances of the fraud. TVinslow v. Wood, TO N. 
C., 430. Every person has the legal right to give or sell a t  
any  price his property and he cannot be relieved from the 
consequellces of his own imprudence and want of judg- 
ment. 

Eut  the testimony is essentiaily conflicti~ig and the com- 
plaint presents the case of a trustee dealing with a cestui 
que trzist, through a n  intermediate agency, aad for an insig- 
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nificant price obtaining a transfer of part of the trust estate, 
and if this be correct, relief would without hesi1,ation be 
afforded. Lee v. Pearce, 68 N. C., 76; Uarris v. C%~slalphen, 
69 N. C., 416, and other cases. I n  case of such repugnancy 
i n  tlie testimony and when the fuud is in possession of the  
court and there is a reasonable probability that a pal'ty is  
entitled to relief, the settled practice is to retain control 
over it until the rightful owner is ascertained. Nor will the  
court upon an interlocutory application pass upon tIic mcrits 
of the controversy, but  leave them to be determined upon 
tlie final hearing. Craycrof v. ililowhead, 67 N. C., 422 ; Pon- 
tort v. 1Chddo0, 71 N. C., 101 ; McCorlde v. Bren~,  76 N. C., 
407; 1'eeblc.s v. C'onzmissioner of Dm&, 82 N. C ,  385. 

The  allegation that  the action was instituted without tlle 
knowledge or authority of said Morris, and his ignorance of 
the fact that the assignee was a, party, meets wit11 no re- 
sponse froin either defendant in  their respective answers, 
and if so, the judgment ought not to be conelt~sive against 
his right to have i t  reopened as far as i t  ai'fects himself. 
Thc  defendant, Tomlinson, in his answer seems to have beeu 
under the impression that  the said Morris was not a party 
and explains the supposed absence of his name upon the 
ground that his entire interest had been transferred ; and 
he refers to and adopts as his own the answer of his co de- 
fendant, Willard, which relies up011 that  fact as an estoppel 
resting upon him. 

Upon the consideratio11 of the controversy at this prelim- 
inary stage, we concur i n  the ruling of the court in re- 
taining the fund and ijsuillg the restraining order, and af- 
firm the judgment. Let this be certified. 

No error. Atfirmed. 
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S SRAEI HORTON V. W. \V. T\7EIITE and others. 

injunction ctml Receiver on motion of ddefelzclnrzt in Ej;j'rcimel~t. 

T h e  right to  take under thecontrol of the court a clispnterl f ~ ~ l l r l  liable to 
waste wile11 suii'e~cd t o  rrmxin in the  hmils  of n defenrlaut, extends 
also to n plnintib wl:o talics it from the clcf-xiilallt nnd wl~ i~so  posse~sion 
tl11,eatens :L s i~ni lar ' i~? jn iy  to tile 1;ltter ; Thewfore, ~r l l c r c  tlle plailltiff 
sues in fornza paz~peris to  recover l:mrl, nntl t lu~,iug the pclldcney of the 
action tnkes posse4011 of a part  thereof and rel<ists the re-occiipation 
by defendant, an  order for an injtinetion and r c ~ r i r ~ r  to hilie control 
of tiic us:lrped premises a11t1 seenri? the r e : ~ t s  and profits Ilpon defend- 
ant's applicatiot~ was properly grantetl. 

(Jo7u~son v. Sluain. Busb., 333 ; ~ ' ? Z O ~ I Z ~ S O I L  V. Red, 2 Jones, 41.3, cited 
aud npp~oved.)  

Arr>eilr, from an order made in an  action to recover Innd 
a t  Spring Term, ISSO, of CALDW~LI ,  Superior Court, before 

I Gilmcr, J. 
T h e  plaintiff appealed from the interlocutory order of Ihe 

court be!om. 

I 
N r .  G. AT. Eolk, for plaintiff. 
M-. TV. IL i?lnlone, for defendants. 

I T  . . The  plaintiff, suing in forma 11ccti]1e~is, corn- 
inencecl her action i n  September, IS76, for thc recovery of 
the land described i n  her connp!aint of wliich she claims to 
be owner, and her  allegations of title are  denied ill t l ~ e  an-  
swer which asserts i t  to be vested in  some of the tlcfendar~ts, 
the  others being tenants under 1ilc.m. I n  Mitrcll, ISSO, the  
plaintiff through hcr agent, James M. Iabell, cntcrctl into 
and took possession of a small unoccupied house o11 tile dis- 
puted I:tnd, and  resists the re occupation thereof by tlle de- 
fendants. T h e  defenclants on application to the judge a t  
spr ing term of t h s  court ol;tainecl a temporary res t ra iui~ig 
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order, a n d  up011 notice applietjl for an injunction and  the 
a p p o i n t ~ ~ e n t  of a receiver to take control of tile usurped 
premises, and secure the rents and profits, unt i l  upon the 
final dderminnt ion of the  c a u x  i t  could be ascertained to 
whom the  property belongs. Numerous afficlavits, conflict- 
i n g  i n  their statements of the  c i rcumsta~~ces  a t tending the 
entry  of the  agent a n d  in support and denial of the alleged 
interruption of the tenants i n  the cultivation of a field of 
twelve acres, outside of t h e  said entry,  aud upon the  ques- 
tion of ownership, were submitted on the motion for a n  in- 
juction against further interference a n d  receiver until  the  
hearing of the  cause upon its merits, which was allowed, 
a n d  one James Horton was appointed receiver. F ~ o m  this 
interlocutory judgment the  plaintiff appeals. 

I n  a proceeding a t  law to recover possession of land i n  an  
action of ejectment, the  subsequently acquired possession of 
the  disputed land before trial, on a plea i n  abatement since 
the  last continuance, had the  effect of defeating the  recovery. 
If the  entry was u i ) o ~ l  a part  only of t h e  premises, t h e  ac- 
tion would proceed for the recovery of t h e  residue, bu t  the 
fact to he noticed must  be krought to the  attention of the  
court  by a prnpcr plea. Johnson v. Swain, Bush., 335 ; Thomp- 
son v. fLed,  2 Jones, 412. T h e  defendant would thus  be 
driven to a silnilsr ac t io i~  to regain possessioil lost dur ing 
the  pendency of the  preceding suit. T h e  present system, 
combininp. in a single action all the essential attributes and 
all  the  ancillary powers belonging to a suit  i n  a cclurt of 
law \-and in a, court of equity, admits of remedies a n d  orders 
found necessary duriilg its progress for the  relief of both 
parties, and  tlie preservation of the  property i n  litigation. 
Thecourt  may also enforce obedience to i ts  lawful comn~ands  
by acting upon the  person of the  suitor. While then the 
novelty of the  present application on the  par t  of the  de- 
fendaats,  fof which neither have the  counsel nor  t h e  court 
been able lo find a precedent, should illduce us to proceed 
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with proper caution and care, our examination and reflec- 
tion lead us to the conclusion adopted by His Hotlor that i t  
was competent to lualie the order for the security of the 
property, pending the controversy as to ownership, and that 
the power was properly exercised. We should be relactaut 
to disturb his conclusions of fact deduced from t!:e evidence 
(and would bo so only in case of palpable error) in ;in order 
merely interlocutory and temporary and intended only to 
secure the fruits of a final determimtion to the successful 
litigant. The right to take under the control of the court  
a disputed fund liable to waste and irremediable loss when 
suffered to remain in the lzands of the defendant, inmt e s -  
tend iu our opinion to t l ~ e  plaintiff who n ~ a y  have taken i t  
fro:n the defendant, and wlme  possession threatem a siini- 
lar injury to the latter. We therefore sustain the ruling of 
the court, 'i'his will be certified. 

No error, Affirmed. 

E. F. i-'RITOHARD nnd wife v. F A N N I E  SANDERSON, Es ' rs ,  
and others. 

G ~ u n e t o a - o r  dircds sab under tru& dead, when. 

An injunction to restr,iin the safe of land eonveyccl in a deed to sceure a 
dcht will be g r a ~ t c t l  uixler the equitable jn~isdiction of the court, 
n l ~ e r e  the parties denling togethw have settlec? their accounts and a 
note seeutwl by the deed given for the estimatetl bnliiew, and where 
frar~d is allegcd to have been practiced i-rpo~ the mortgagor or trnstor 
in  such settlenrent. A sale by the trustre of the property conveyed 
will not be permitted un t i l  the amount doe is asce~tahetl nnder tile 
direction of the court. 

fIiome,qay v. Spfcer, '71; K. C., 9.5; Mosby v. H'oclge, Ib., 387 ; Ci~peWa,P 
v. K l g p ,  77 N. C.. 261 ; Pz~rnell r, T7aug7ian, Ib., 26s ; Brinegar v. 
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Ch~fl in ,  3 Dev., 103 ; Hays v. Askew, 5 Jones, G3 ; Wesson v. Stephens, 
2 Ired. Eq, 557, cited and approved.) 

Mo~row by defendant to vacate an i~tjunction heard at  
Chambers on the 17th day of September, 1850, hefore 
8chmck, J. 

The motion was made i n  at1 action pending i n  Pasquotank 
superior eourt in which an iqjanction had been granted on 
the first day of May, ISSO. The facts are as follo~vs: At a 
sale made by George W. Charles, administrator of Daniel 
Richardson, under n license of the proper court therefor on 
the 6th of July, 1867, the feme plaintiff purcl~ased a tract 
of lafid belonging to the intestate and known as the "Rich- 
ardson farm" for $3,627, and the title was retained as a se- 
curity for t!?e payment of said sum. 

On the 20th of May, 1872, upon a settlement between the 
parties, t l~ree notes were executed by the plaintiffs for the 
estimated residue of the purchase money, two in the sum 
of $1,209, each bearing ir~terest from the day of sale, and 
one in the sum of $221.03, bearing interest from May 10ti1, 
1869; and the land was then conveyed by the said Charles 
to tile said feme plaintiff. At  the same time the land was 
recollveyed by the plaintiffs to William F. hIrirtln i n  trust 
to sccure the said notes. 

On the; Gtll of May, 1876, portions of the land hav ing  
been sold to different persons wit11 conselit of all interested 
tllercin, and the proceeds applied in reduction of the in-  
debtedness, another settlernenk whs made and a new note 
giv*n for $2,054, the edmitted balance of purchase lnQlley 
remaining unpaid, and the residue of the land recol~vryed 

the same trustee for its security. 
On ttle 1st of January, 1877, the feme ptaintiff bought 

also of the testator, Charles, (who died in the latter part of 
tllegbsr 1877, leaviug a will in wltich the defendant Fannie 
Isas appointed executrix) a lot in  the town of Elizabeth 
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City, for the  sum of $1,050, for whic11 the  plaintiffs gnvc 
their note, anel on obtaining title reconveyed tile lnt and  
their  equitable estnte in  the other land to t h e  w i d  Alartil3 
to %cure tho payr::ent thereof. 

T h e  defendant, 6. Mr. Graaidy (snbstitutcd as trustee in  
place of the  fmmer who had died) i n  pursuauce of dircc- 
tioi?s from the defendant, Fnnnie,  execntrix of said Cllaries, 
her former husband, and rhc defendant Thos. L. Santlerson 
wllom sllc had since n ~ a r ~ i c d ,  had advertised and  was about 
to sell the  said buds coi~veyed i n  tlie last tn~ut ioned  deeds 
i n  trust, wlien tl19 plaintiffs commenced their action to 
arrest  further 1)roceedings for a sale s l l t i l  a21 awo?l t~ t  could 
be t:,l;en and  the  amount  d u e  accel-tt~ined, and ohtai~lcd a 
t e ~ n ~ > o r a r ~ u e s t r n i n i n g  order before G;-nzm, J ,  to this effect. 
In their cornp:aint csed as an n f r lda~i t  t l~e j -  allege tha t  the  
prior settlements were made and thp not s executed upon 
estimates and ea!culat,ions made by t h e  testator alone, tvllicb 
they accepted a u 3  asted on as correct, i n  full assurance tha t  
all proper credits were allowed them, and  with entire con- 
fidence in  his integrity and accuracy i n  t l ~ e  transactions : 
tha t  they were ~ i ~ i s l e d ,  deceived, and defrauded b j 7  llirn i n  
said matters, and  instead of being i l~dcbted i i ~  May, 1876, 
for any of the  original purchase money for tlic farin, they 
had overpaid it, and a con~idernble excess was due to them 
and should have been applied to the  indebtedness incurred 
i n  t h e  purchase of the town l o t ;  a n d  they nl i i~ex as on ex- 
hibit  a detailed stateincnt of t l ~ c i r  own indebtedness a n d  
the successive payment5 made, i n  date and amount,  fmna 
&hi& there appears to be dr:e the  executrix on the first of 
January, 1850, the  suln of $410 35, w11ich they offer to pay 
i n  discl~arge of the incunrbrntice upon the lauds. 

T h e  executrix i n  her  answer, used as a counter-affidavit 
upon the  nlotion to vacate ?hi: restrnining order, without 
professing to Ilave personal 1;nowledge of the  facts alleged 
o ~ t s i d e  of wllat i?  contai!led in the deeds slid aotes them- 
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selves, dedares her belief in the correctness of the testator's 
computations, and that all proper credits were allowed the 
plaintiffs in  arriving at the result, and that upon a state- 
ment of thc account in an accompanying axhibit, there is 
due to the testator the sum of $3,306 73. She also denies, 
upon information and k~aowledge of her husband's business 
habits R Y ~  competency and her confidence in  his strict in-  
tegrity, the imputations made of fraud and deceit, 

Thereupon the judge continued the injnnction to the 
hearing upon the payment into court in thirty days by 
pl;~intitFs of thc sum admitted to be due the defendants, and 
L'rorn this order the defendants appealed. 

S o  counsel for plaintiffs. 
X r .  C. W. G m ~ d y ,  for defendants. 

SMITR, C. J. It is unnecessary to consider in detail the 
allegations and denials reciprocally made in determining 
the point arising on the appeal. Nor can we receive as evi- 
dence t l ~ e  onsworn answers put in by the other defendants, 
On he:,ring the motion, 1 3 s  Honor ruled that  if the plain- 
tiffs within a limited period paid into the office the sum 
admitted to be due with interest from January ls t ,  1880, 
the injunction slronld be contillued to the final hearing, and 
if they failed, it shoulc! stand dissolved, and tile trustee 
shouid proceed to sell the lands. From this order the de- 
fendailts appeal. 

I t  is  conceded in the argument for the appellants that  the 
ruling below is fully sustained by the adjudications in Kor- 
uegny v. Spiccr, 76 N. C., 93 ; Jfoshy v. Hodge, Ih., 383, and 
Ccpehwrt v. Biggs, $7 N. C., 261 ; unless this case is distin- 
guishable i n  some essential feature from those. The  prac- 
tice where there is a controversy as to the s o w  due under 
the mortgage or deed in trust is thus declared by PEARSON, 
C. J., in  Mo.sby v. Hodge: "The exercise of the power (of sale) 



JANUARY TERM, 18S1. 303 

is only allowed in plain ( ~ m e ~  mllen there is no complication 
and  no controver~y as to the alnount due u p o n  the mort- 
gage debt, and the power is given merely to avoid the ex- 
pense of foreclosi!~g tlie rnortgnge by action ; but n l i e r ~  
there is sucli c o ~ n  plicatiou :ind controversy, the court will 
interfere and require the foreclosure to be made under the 
direction of th'e court after tlic colltl,overted matters have 
been adjusted and the balance due is fixed ; s o  that  the  
property may be brought to sale w11en purchazers will be 
assured of a title, and no t  be deterrcd by any idea that  they 
are buying a law suit." To same eff'ect is Purncll r. l h r g h a n ,  
77 N. C., 268. 

The  distinctio:~ [ittempted to be drawn is, that  the full 
settlement had between the parties iu May, 18'72, and the  
execution of a new note for the amount then admitted to be 
due, with the  recitals ill the deed made to secure it ,  con- 
cludes all inquiry into nntetedeut matters, and o p x t e s  as  
an  estoppel upon the plaintiff3 and determines finally what 
was then d u e ;  and ns tlle alleged subsequent paylnerrts are 
not disputed, the  itidcbtednesr, is but a matter of aritllmeti- 
cnl calculation, requiring no reference and no delay. C n -  
doubtedly a t  law such estoppel will rise, and so the cases 
cited decide. B r i w g n r  r. Chqfin, 3 Dcv., 108 ; I-iays v. As. 
kew, 5 Jones, 63. But  in equity the rule is otherwise, and  
deceit and fraud superinducing tlje execution of a deed may 
be inquired into to defeat, its operation and relieve tlle de- 
luded and iiijured party from its obligation. This is one of 
the most valuable fun?tions of a court of equity, and per- 
 hap^ more often called into exercise than any other. T h e  
principle is illustrated in Wesson v. Stephens, 2 Ired. Eq., 557, 
and we deem fnrther references needless. 

Besides the reason given by the late chief justice for the 
rule, i t  may be added that  the mortgagor onght to know 
definitely what sum he  is required to pay and have an  op- 
portunity to redeem without a sale. There is in  the present 
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case a wide discrepnney in the  estimates made by the par- 
ties as to the amount of the secured debt, and  this contro- 
versy ouqlit to I x  decided before a sale is permitted. We  
do not untlrrtake to pass upon its merits, or say that  the 
plai n tifh call successfully impeach the settlements relied on  
by the exectltrix, but merely, that they ought to have an  
opportunity to do so, and n ~ e a n w l ~ i l e  flie sale e11ouId besns- 
pended. The ruling of tire judge below is quite as'favora- 
ble to the defendants as they have a right to ask, and in  our 
opinion is obuoxious to no just complaint from them. 

MTe tllcrefure declnre there is no error in the interlocutory 
judgment rendered, and this will be certified that the cause 
may procecd in the court below. 

No error. Affirmed. 

ALEXANDER OLDEId?lI v. FiRST NATIONAL BANK OF WIL- 
AlISG'TON. 

G'junction-Rcccizvr of nzortgnged prenzises to secuw Rents. 

Where plaintifl' i no r tpgor  obtained 311 injunction to restrain the sale of 
the  mortgaged premises until certain counterclaims coulcl be passed 
upon and the snm r d l y  due ascertained, the clefenclant mortgagee is 
e~ltitlcrl to bavc a ~*cceiver appoiuted to take charge of the prnperty 
ant1 secnrt: the rents al~cl profits where the same a re in  danger of being 
losr. C .  C. P., 9 215. 

( f i ~ l l e r  v. Wiitlsworth, 2 Ired., 263 ; EIEisv. Hussey, CG N. C . ,  501 ; Rende 
v. Hanzlin, Phil. Eq., 128, cited and approved.) 

MOTION by defendants, (the hank and E. E. Burris, its 
president), for the appointment of a receiver heard a t  Fall 
Term, 1880, of NEW HASOVER Superior Court, before Gzid- 

ger, J. 
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T h e  ~ l o t i o n  was denied and the defendants appealed. 

SMITH, C. 3. The d~fentlants were about to sell certain 
lands of the plaintiff conveyed to them by deed of wortgage 
with power of sale in case of defanlt in  paying the secured 
debts, and the present action is for an injur~ctiori until the  
sum really due upon an adjustment of counter claims and 
deductions set up in the complaint can be ascertained and 
determined. A restraining order has been obtained arid 
continued until the hearing upon terms which ha re  been 
con~plicd with, and tlierenpon the defendants ask for the 
appointment of a receiver to take possession of the property 
and accruing rents to meet the requirements of the mort- 
page debts. From the refusal to grant the tnotion the ap- 
peal is taken to this court. Upon the hearing of the appli- 
cation, the affidavits of the parties to the aclion and of 
others were read in its support and against it, which we are 
required to examine aud weigh. 

T h e  defendant, Burriss, states that the plaintiff is i n  
possession of the mill property as well as his house, appro- 
priating both to his own use, that tile debt secured in  the 
mortgage due the bank amounts with interest to $12,392.87, 
while that due himself is $4,371.46 ; that the plaintiff has 
failed to pay the taxes for several years and in consequence 
the property had been sold to pay them, and that $200.32 
were required to redeem ; that by reason of the plaintiff's 
neglect the defendants have been compelled to pay state 
and county taxes for 1879 and 1880, $301.64, city taxes for 
the years 18'75, 1876, 1877, 1878 and 1879, $949.06, and the 
city taxes for the year 1880 due and utlpaid are $224, which 
defendarlts expect tl~emselves to meet; that for the plaintiff's 

20 
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further defrznlt, the de'fendmts bare  had to pay the pre- 
miums for insurance amounting to $275.52; that  the prop- 
erty is assessed for taxation at  $12,800, and plaintiff has no 
other visible property in the county except personal prop- 
erty assessed a t  $795; that the most valuable part is a large 
steam flour and grist mill, with the attached machinery, 
exposed to damage from fire, not of ready sale and but n 
precarious security for the debts; that i n  his opinion the 
lands mill not, if sold, bring a sufficient sum to satisfy the 
mortgage and the plaintiRis himself utterly insolveut. 

Several other affidavits were also introduced in reference 
to the value of the mortgaged property from 14. Cronly, n 
real estate broker and auctioneer for twenty-five years, a r ~ d  
John I<. Brown, a civil engineer and also a real estate b r o  
ker of thirteen year's experience; from Oscar G. Parsley, 
several times acting as assessor of city property for taxation, 
and Preston Cumming whose occupation is the running of 
a steam grist mil1 ; from A. H. Van Bokkelen and A. J. De 
Rosset, long residents of the city. These all declare their 
familiar knowledge of the value of real estate in Wiltning- 
ton, and of the mortgaged lands particularly. And their 
estimates of the value of the lands, sold for cash, range from 
$12,500 to $1'7,500, with an additional sum of about $3,000, 
if sold on a credit of one, two, three and four gears. 

The  plaintiff' in  his affidavit controverts the defendant's 
s t i te~nents  as to the amount of the encumbering debt, 
alleges his redeeming the land and his arrangements for 
discharging the taxes due the city for 1875, 1876 and 1877, 
and was in the act of giving them effect when he learned 
of the unauthorized payment by defendant, Burriss, with- 
out previous notice to him. In relation to the value of the 
property the plaintiff offered the joint affidavit of Samuel 
Butt, E. T. Love, J. G. Bagley, John McEochern, R. B. 
Wood, J. H. Hatnby and J, H. Huff, in  which they state 
,that they had that day examined the property, found it in 
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good condition, and "think its true value on the market to 
be from $33,000 to $36,000. 

The  record slious that an injunction bond of $4,000 had 
been required and that three bonds in that aggregate penal 
sum, with justified sureties, had been given before the issue 
of the injunction for the indemnity of the defendants 
against damages resulting tlierefrom. 

The conveyance of land or personal property by mortgage 
o r  dteci in trust is an  appropriation of i t  as a security for 
tlie mortgage debt, and while the mortgagor permitted 
to remain in posse-sicm may take and use the rents and 
profits, the mortgagee a t  least after default may enter ' 
into or recover possession by action in order that these may 
be applied in reductiori of liis demand, and this he tnay do 
without notice. Fdler v. Tk'adsworth, 2 Ired., 263; Ellis v. 
Eussey, 66 N. C., 5011. This clear legal remedy debars him 
from recourse to a court of equity for its aid unless inci- 
dental to a jurisdiction already assumed in obtaining the 
profits,since i t  will i ~ o t  interfere when the remedy a t  law is 
full and adequate. Rut if the mortgage is due and the 
proceeds of the property are not likely to prove sufficient to 
discharge the incumbrance, and the debtor is insolvent, the 
mortgagee may have a receiver appointed to secure the un- 
collected rents to meet the apprehended deficiency. High 
on Receivers, $8 640 and 643, and cases referred to. Read. 
v. Handin, Phil. Eq., 128. The matter is, however, regulated 
by statute ia this state and a. receiver may be appointed 
"before judgment on the application of either party when 
he establishes an apparent right to property which is the 
subject of the action, and which is in  the possession of a n  
adverse party, and the property or its rents and projts are in 
danger of being lost or materially injured or impaired." C. 
C. P., $ 215. For the purpose of the declared trusts, the use 
and  profit of the lands, quite a s  much as the lands, belong 
to the defendants and they have a n  equal right to have both 
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applied in reduction or extinguishment of the mortgage 
debt. 

While there is great divemity of opinion arnmg the 
witnesses as t o  tbe value of Ohe property, and we may not 
understand the basis on which the larger estimates of the 
plaintiff's witnesses are placed when they speak of its "true 
value on the market," the evider~ce clearly discloses these 
facts-the insolvency of the plaintiff and his want of other 
resources to mest any possible dcficieney-the large indebt- 
edness aecnmulated as shown upon the face of the deeds, 
although liable to be greatly reduced by the counter-claims 
and other defences set up-the constant increase from u u -  
paid interest, insurance premiutns and taxes, which the 
profits from the occupation and use of the premises have 
not hitherto been applied to meet, and the uncertainty of a 
sufficient sum being raised by a forced sale tcu pay the 
incumbering demands. And these, i n  our opinion, entitle 
Bhe defendant who is r e s h i n e d  from pursuing his legal 
rights, to the interposition of the court in taking such 
action as will secure the entire fund until the controversy 
is determined and the results of a sale made known. The  
court ought therefore to have granted the defendants' mo- 
tion. 

If upon a reference to ascertain the value of the annual 
rental of the conveyed premises and the attending expenses 
of instirance and taxation and the interest accruing 0.1 the 
secured debt, the plaintiffs will give bond with adequate 
security to discharge these expenses and pay the residue of 
the rental into the office of the clerk subject to the order of 
the court, His  Honor may in his discretion adopt this 
method of securing the rents and profits, and dispense with 
the appointment of a receiver. Unless this is done a re- 
ceiver must be appointed. 

There is error in the ru l i r~g  of the court and the judg- 
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menk must be reversed. This will be certified for further 
proceeding in the court below in accordance with this 
opinion. 

Error. Reversed. 

HENRY COWLES v. RICE-IAIOND &- DANVIELE RAILROAD 
COMPANY. 

Negligefice-Dunza,~es-SWaster and Servant. 

9. An action for damnges for an injury received by the plaintiff em- 
plojee of a railroad company, will not lie against the colnpzny if it 
resulted froin the negligence of a fellow-servant occupyiug the same 
level with t l ~ c  plaintifY, \\here the company used dne cwre in the selec- 
tion of s~vch fcllow-sewant. B L I ~  such action will lie, if the injnry re- 
s111trd from the ncagli,ve~lce of a servaut whose ccomu~auds the plaintiif 
n as b o ~ ~ n d  to obey. 

2, A waster is bound to furnish his servant with such appliances for his 
norli as are snitable alltl may be used wi.th bafcty ; and this. by impli- 
c<ltion of the h w ,  is a stipulation in every contract for srrvice ; and if 
tllc cerrant is injwecl by reason of clcfectire appliances placed in llis 
hnutls by the rnastcr or his agent, the maqter is liable 411 d a m ~ q e s ,  nn-  
less he call clearly show, (1) that he has used due care in the selection 
and prcserv:itiou of the came, or C2f that the servant Ilad linomledge of 
the defect nnil failed to notify the mnster, or (3) that the inj~iry resulted 
from coiitribotory ncgl7gence. 

{,!Io,leycmtl v. A n g e l ,  4 Dev. & Bat., 306; Crutc7i$eld's case, 7s N. C'., 
300; Joh~zson v. E. 12. Co., 61 N. C., 453, citcd and approved.) 

C I V ~ ,  ACTION for da~nages  tried a t  August Special Term, 
8860, of ROWAN Superior Court, before McXoy, J. 

Judgment  for plaintiff9 appeal by defendant. 

&!r. J. 8. Henderson, for plaintiff. 
11h. J: N. &1~Corklt, for defendant. 
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RUFFIN, J. The  plaintiff alleges that he was a brakes- 
man on the defendant's road, and that 11s was injured by 
having liis foot and ankle crushed while in its service and 
by reason of its negligence. On the trial he testified that  
h e  was under the immediate direction and order of one 
Garrison, who was the engineer and couducto-r of the de- 
fendant's freight train, arid on the occasion of the injuries 
received was ordered by llitn to go upon a certain czr and 
apply the brake, so as to prevent a clash between that car  
and another; that he went upon the car, and while execn- 
ting the order given h im was injured i n  the manner com- 
plained of, by n collision of the two cars, which collision 
resulted from the fact that the cars were so corlstri~cted that 
their " bumpers" did not correspond or fit to one another as  
they should have done i n  order to prevent the cars coming 
in too close contact, which defeet was unknown to the  plain- 
tiE, and but for which he would not have been injured. 

The defendant's counsel asked the judge to instruct the 
jury that if they believed that plaintiff was injured in  eon- 
sequence of the negligence and uuskillfdness of the engi- 
neer, Garrison, then, he could not recover, w h i c h  the court 
declined to do ; but told them that the plaintiff did not com- 
plain that his injuries resulted from the negligence and un- 
skillfulness of the engineer; that the point for them to con- 
sider was whethcr the plaintiff was injured by reason of the 
defendant's negligence and without default on his par t ;  
that it was defendant's duty to  furnish safe cars, supplied 
w i ~ h  the necessary rnacl~inery and appliances to render them 
secure, and if the jury believed that it had failed in t l ~ i s  
a n d  thereby the plaintiff had been injured, witllowt any 
neglect or want of skill on his part, then, they should find 
the issues submitted in  favor of the plaintiff without regard 
to the conduct of the engineer; but if they should believe 
that the defendant had furnished safely coljstructed and 
appointed cars, or that the plaintiff had contributed by his  
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negligence to his own injury, then they should find for the 
defendant, to which the defendant excepted. 

The  o111y issue submitted to the jury was, "Did the piain- 
tiff', while in defenda~~t's en~ployment, receii-e the injuries 
cotxplailied of, by reason of deferldant company having 
carelessly and negligently provided and used unsafe and 
defective cars or ' bulnpera,' and without the fault of the 
plaintiff"? to which the jury respoi~deil in  the affirmative. 

The defendant's exception as argued before us, does not 
go  to any portiou of 131s Honor's charge as given, but only 
to his ref~lsal to give that specially asked for; and the pur-  
pose of cour~sel in  making the request is adtnitted to have 
been to bring t l ~ e  case within the rule, so much discussed of 
late by elerneuttqry writers, and so often, and in  some in-  
stances so variously anliourmd by the courts, which de- 
clares that a servant who bas sustained injuries by reason 
of the negligence of a fellow servant in the same employ- 
ment cannot maintain a n  action against the master, pro- 
vided the latter 11tts used due care ill the selection of such 
fellow-servant. H e  should lmve been careful then to see 
that more evidence was put into the case than is to be found 
there, going to sllow the respective duties, powers and con- 
duct of the two servants, aud especially their relations to 
each other-whether they were strictly fellow-servants occu- 
pying the same level, or whether the engiueer was a supe- 
rior whose cornma~~cls the plaintiff was bound to obey; for 
in  making an application of the rule, a knowledge of all  
t l~ese rnatters is absolutely necessary. 

In  entering tlie service of the defe~zdant, the plaintiff 
might be and is presumed to underciatld and take upon 
himself every risk ~laturalljr per ta i r~ i~ig  to such service; and 
amongst others, that which may procee'cl from the possible 
carelessness of such fellow-servants as he must know, from 
the very nature of the ernplo~ment,  he  may be required to 
associate with in  the performance of his duties. But no 
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such presumption is or should be raised, of his willingness 
to assume the risk growing out of the possible negligence of 
one, who while a servant to their common master, stands to 
himself in the light of a superior whose comniands and 
directions he  is bound to obey; for so to bold, iu the case of 
a corporation, like this defendant, which can only operate 
through its agents and employees, would be to absolve i t  
from all responsibility to those in its employment. 

If we may infer from the meagre statement of the evi- 
dence given in the case, that the defendant's engineer stood 
to the plaintiff as  one i n  authority, his case would be with- 
drawn from the operation of the ru le ;  and on the other 
hand if i t  should be said that the evidence as stated is not suf- 
ficient to establish the superior authority of the engineer, 

cannot see that the defendant's condition is at all im- 
proved. The verdict of the jury acquits the plaintiff of all 
blame and convicts the defendant of negligence; and the 
burden of showing an error rests upon the defendant who 
takes the appeal. Every presumption must be n d e  in  
favor of a verdict, and as said in the case of Honeycutt v. 
Angel, 4 Dev. & Bat., 306, i t  is deemed to be right unless the 
record sets out so much of the proceedings at  the trial be- 
low as will show affir~natively tliat there was a n  error com- 
mitted. If, therefore, any other facts than those set out in 
the record are needed to support the plaintiff's claim against 
the defendant,, we are bound to assume that they were 
proved on the trial. And the same principle applies with 
all its force to the judge's charge ; we must suppose i t  to 
be correct, until so much is developed in the case as to show 
that i t  was certainly erroneous. 

But  we do not care to place our decision upon any such 
restricted ground as this ; for we do not hesitate to say that 
upon Llie facts as stated in  the record and supposing tllem 
to constitute the whole case, we are of tlie opinion that His 
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Honor's charge was correct and the verdict of the jury a 
rightful one. 

Every person who admits another into his employment, 
whereby he constitutes him his servant, is bound to furnish 
and maintain such instruments as are suitable to his work 
and may be used with safety to the person employed. The 
law, by an  implication of its own, makes such a stipulation 
a part of every contract for service, aud in  praportion as 
the employment is hazardous, so is the rigid enforcement of 
the master's duty. Nor is there any injustice to the master 
in  this. H e  can if diligent and prudent procure such im- 
plements as are fit for the servant's use and by a reasonable 
oversight he can keep them so, while the servant is, most 
generally, ~ i i l l o u t  the ability or opportunity to detect or 
remedy their defects. I t  follows that whenever a servant, 
whose own conduct has been blame~ess, sustains an  injury 
by reason of defects in an implement put into his hai?di by 
the master or his agents to be used in the prosecution of his 
work, a responsibility must attach to the master. It is true 
he may  free himself of this responsibility to his servant by 
showing that 11e has been at  all times diligent z t ~ d  circum- 
spect as well in  the choice of his associates as in the selec- 
tion and preservatisr~ of the implements to be used by him. 
Or as in  Crutclijelcl's case, 75 N. C1, 300, he may show that 
his servant after having a knowledge of the defects in the 
~nachinery given him to work with, continued its use with- 
out giving notice so that they might be remedied. Or again, 
as said by the present chief justice in  Johnson v. A. R. Co., 
81 N. C ,  453, he may show that notwithstanding the esist- 
ence of the defects in the machinery, no injury would have 
happened but for the negligence of the servant hi tnself. 
Bu t  i t  is not sufficient f w  hiln to show, as this defendant 
has undertaken to do, that his servant's hurt mag have pro- 
ceecled from some one of these various excusing causes. He 
must show that i t  did do so. 
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The duty of a master to his servant and the responsibility 
growing out of i t  have yery recently been discussed by the 
supreme court of t,he United States in the case of Hough v. 
The Railway Cornpuny, 100 U. S. Rep., 213, and aspill by the 
supreme court of the State of Missouri in the case of Gibson 
v. The PuciJic Railwuy Co., 46 Mo. Rep., 163, and this last 
case has beel, treated by Thompson in his work on Negli- 
gence 3s a leading one on those subjects, and we think that 
our conclusions i n  t l ~ i s  case are i n  accord with the princi- 
p!es enunciated i n  those cases. 

We therefore hold that there is no error in the judgment 
of the court below and that the same must be afErlned. 

No error. Affirmed. 

E. 31AUNET V. T. J. CROWELL. 

Evidence- Contruct lo convey land-Rcgislralion. 

Where proof is ~ m d e  of the loss of a contract to convey land, a copy 
thereof if shown t o  be correct is admissible :IS secondary evidence to 
prove the contents of the original, though no search was made to as- 
cert,ain nhetllcr the  original was registered. Such s contract is valid 
mitlioat rrgistmtio:~. 

(Edwardsv.  Tf~ornpon, 71 N. C., 177, c,itxl awl approved.) 

CIVIL ACTIOS tried a t  August Special Term, ISSO, of 
ROWAR Superior Court, before i?icCYo, J. 

The plaintiff sues to recover the value of a portion of a 
stamp mill, used for reducing gold ore, which is withheld 
and appropriated by the defendant. The defence set up is 
a denial of the plaintiff's right and an  assertion of property 
in the defendant. During the trial before the jury several 
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exceptions were taken by tho cleft.ndant, one only of which 
is i t  necessary to consider. The  clefendanl proposed to show 
that  he, owning certain n ~ i n i n g  lands whereon the mill mas 
afterwards placed, eutered into a written con tract with tile 
firm of R e n t  $ Miller to convey the same $0 them, if t he  
stipulated purchase money was paid within a limited time ; 
and  if not, the lantl s i~ould revert to hiin and t l ~ c  title to all  
the fistures and improvements put thereon by the vendees 
also rest in him ; that  the contract had been lost, and Iic 
ofrered as secondary evidence a copy bearing the genuine 
signatures of l ~ i l n d f  and of Miller, one of the parttiers to  
whom tile sale was made. The  court lleld that " the con- 
tract being between Crowell and parties unconnected with 
t he  suit, and its loss not being sufficiently accounted for in 
not showing that i t  was not registerod i n  Stanly connty, 
where the [nine is situated, aud it  being intended to prove 
w11at the deiendant was here in  person to prove, the con- 
tents were not allowed t a  be proved by parol." To  this 
ruling the defendant excepts. The  verdict was in  favor of 
plaintiff, judgment, appeal by defendant. 

Nessrs. J. 114. ItlcC'oril.le and J. 14'. fiia~mej, for plaintiff. 
Mr. IV. H. B~iley, for defendant. 

SAIITII, C. J., after stating t he  ease. If the  finding was 
general that  no sufficient searcl~ had been made for the ab- 
sent original and for this reason the offered copy was refused, 
the fact thus found would be conclusive and the rejectiora 
would follow as a necessary legal consequence and both be  
beyond the reach of correction. While the record is some- 
what confused and we may fail to put upon i t  the meaning 
intended, we understand the copy to have been excluded 
solely upou the groucd tha t  as  the  law directs the registra- 
tion of " all contracts to sell or  convey lands, tenements o r  
hereditaments, or any interest i n  or concerning them j" 
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(Bat. Rev., ch. 35, $ 24,) this is presumed to have been reg- 
istered, and if SO rclgiskred, a copy duly certified from that  
office (5 9) would be legal evidence of a higher grade, and 
hence in the absence of any examination of the register's 
book, the inferior evidence ofl'ercd was inadmissible: We 
must then assume there was plenary proof of the loss of the 
original writing and the copy was ruled out because there 
had been no  examination and search to ascertain whether 
it had been admitted to registration. This ruling raises 
a question of law, of wllich this court has appellatejurisdic- 
tion and in our opinion i t  is erroneous. Contracts of this 
kind are vtdid without registration as is decided in Edwards 
v. Thovzpson, 71 N. C ,  177. The copy from the registry is 
but a copy, differing from another only in  the effect given 
to the certificate of the register, while in  other cases the cor- 
rectness of the copy must be shown by sworn testimony and 
then only when the original is lost or destroyed. When its 
absence is satisfactorily accounted for, we see no sufficient 
reason why either method of proof may not be ressrted to, 
and why one should be allowed to exclude the other. The 
evidence may be considered in  anotlier aspect, not presented 
in the form of ihe exception. The paper writing was also 
itself an original and may have the effect of vesting a moiety 
of the mill in the vendor, and, if so, his right of possession 
would defeat the action. But i t  was off'ered only as a sec- 
ondary evidence, and we cannot corlsider i t  in any other 
light. There must be a new trial. 

Error. Vmire de nouo. 
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1. Though tbc general rnle in an  action upon a note forbids theintrodnc- 
tion of evideuce oi  another anrl d i s t i ~ ~ c t  traaeaction, pet where the 
two contracts are entered into abotlt the same timc toeffect a commolr 
object, the t e r m  and conditions of the one may b e  admitted ae evi- 
de~ice  to  be considered by thc jury in passing upon those of the other. 

2. Proof of f r a ~ i d  mnst come from the party alleging ir, and to  avoid a 
coutract the frandolent reprecentation mrlst bc of material matter re. 
sultiug in damage. And if the hr tc l  be such thnt hall it not been 
practiced the contract wonld not hare been made, thcn iC is material ; 
h u t  if it be ~ l ~ o r n n  that the contrdct would hzve been made without 
fra~lcl practiced, then it is not m a t e r i d  

(Brink v. Rbck, 77 N. C., 59 ; Homesly v. H o p e ,  2 Jones, 391 ; &Lane 
v. Jfmniizg,  Winst, Eq., GO, cited aud approvecl.) 

CIVIL ACTION cummenced before a justice of t he  peace 
arid tried on appeal at  Fsll  Term, 1880, of ~ ~ L E G H A N Y  Su- 
perior Court, before McKog, J. 

The defence to the note sued on, the making of which is 
admitted, is, that  its execution was obtained by false and 
fraudulent representations of the plaintiff's agent in regard 
to the consideration on which i t  is founded. The defendant 
says that at, the sale of the estate of G. W. Hanks, (adjudged 
a bankrupt in the district court of the United States i n  
Virginia,) by his assignee, one Jerry Gilmer, the plaintiff's 
said agent, represented 'to him that the plaintiff had re- 
covered a judgment against the bankrupt in the superior 
court of Surry for upwards of two hundred dollars which 
was a lien upon his land and had also proved the debt ill 
the bankrupt court, and upon this representation contracted 
to sell and assign said judgment to the defendant for one 
hundred arid seventy-five dollars, and induced him to exe- 
cute tho note, the subject of the action. That  befire tile 
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note became due he went to the county seat of Surry and 
there ascertained there was no such judgment against the 
bankrupt to be assigned, but a note only against h im.  

The following issues were submitted to tlle jury, to both 
of which the)? respond i n  the negative: 

1. %'as the execution of tlje paper c\-riting declared on 
obtained by fraud or fraudulent representations on the part 
of the plainti& or of his agent? 

2. Was there au entire failure of consideration ? 
Judgment for plaintiff, appeal by defendant. 

Messrs. Mewineon & Fuller, for plaintiff. 
No counsel for defendant. 

XJIZTH, C. J. TWO exceptions only of the appellant are 
noted on the record, and require consideration ; and these 
are, (1) to the admission of evidence, and (2) to the charge 
of the court. 

The testimony of the ilefendar~t and of the said G. W. 
Hanks who was present when the contract was made, con. 
curred in supporting the allegations in the answer, which 
were controverted by the plaintiff and in direct couflict 
with the testimony of his agent and witness. On the cross- 
examination of the last named witness for the defendant, he 
was asked if the defendant did not on the same day  pur- 
chase another note of his from one Felts, which was wholly 
unsecured? The  question after objection was allowed and 
the witness answered that the defenaant did. The  evidence 
is offered to disprove the allegation that the defendant de- 
sired or songbt any security in purchasing claims against 
the bankrupt a t  the time, and that any such false represen- 
tations as are alleged in superinducing the contract were 
necessary or in fact made, and to corroborate the plaintiff's 
denial., 

T h e  only objection which can be made to the testimony 
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is its irrelevancy anfl tendency to mislead. We think i t  ia 
not obnoxious to this objection and was proper to be con- 
sidered by the jury in ascertaining the truth of the trans- 
action and the credit to be given to the conflicting testi- 
mony. To prove fraud in  the execution of a ~nortgage i t  
was held colnpetent to show that the mortgagor made a 
mortgage tke previous year of proyjerty of the same kind, 
and thereafter remained in poss~ssion dealiug with i t  and 
treating i t  as his own. " ?'hese facts and circuu~stances in  
connection with the kiln of brick, iu 1872," remarks the 
late Chief Justice, "constituted not only some evidence, but 
very strong evidence of an intention that the kiltrof 1873, 
was to go in the same way as the kiln of 1872." Brink v. 
Black, 77 N. C., 59. See also 3 Wait. Act. & Def., 447. 

The  defendant is engaged in buying up claims against 
the bankrupt and  at  the sale purchases for one hundred 
and fifty dollars his land worth twelve hundred dollars, and 
the two contracts to effect a cammon object are entered into 
about the same time. Sach an  association seems to furnish 
some presumption that the same terms and conditions would 
enter into each, and thns except the case from the operation 
of the general rule which forbids evidencc of another and 
distinct transaction to be introduced. Homesly v. Hogue, 2 
Jones, 391 ; 1 Green]. Ev., § 50. 

2. The court charged the jury, that a docketed judgment 
in Surry could create no lien on land in  Virginia ; that a 
fraudulent representation to avoid a contract must be of 
material matter resulting i n  damage, and that the proof of 
fraud must come from the party alleging it, and none bad 
been offered to show the debt had not been proved in Sank- 
ruptcy. 

The  exception is not pointed to any particular part of 
the instruction, as according to the practice i t  should, aud 
is general iil its reference. But we see no error in the charge 
and i t  is fully supported by the authorities. 
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T h e  execntioli of the  note being admit ted ,  t h e  evidence to 
impenvlr t h e  validity rnrlst b e  produced by the defendant. 
i l lcLnu~ v. rlinnning, \Tinst. Eq., GO. " All t h e  nuttlorities 
a r e  uriiforln," EaSS n late nnthor,  " i n  holding t h a t  i n  order 
to snstnin n i l  allegatiori of fraurl by  false representation, t h e  
r ep r~sen tn t ion  must  he of some mat ter  o r  t h i n g  material  to 
t h e  coiltract or  t r a ~ ~ s a c t i o n  sought to  be avoided becauw of 
it." 2 \\':lit's Act. a n d  P e f ,  439. T h e  ru le  tleducible from 
t h e  :lt?jurl!cated cases, h e  thuc. announces  : "If tLc fraud 
be  s ~ l ( ~ l i  tllat had i t  :lot been practiced, t h e  concrhct -ivoultl 
not  11:ive been luatle, o r  t h e  tr,lnsaction comp;eted, then i t  
is matc.rinl ; but if i t  bc shown or  made  probable tha t  t l l ~  
same  thing would h a \  e been (?one in  t h e  sanie way, if the  
f raud l-iad not  been practiced, i t  cannot be  deemed material." 
II, ,440.  

T h e  exceptions a r e  uutenable  a n d  t h e  j u d g m e n t  mus t  be 
affirmed, n n r 3  i t  is so ordered. 

90 error.  Af i rmed .  

JESSE JONES v. 12. 11. H E N R Y  and anotlier 

1. I n  n. su~it on a bond it is counpetent to  show by n memoranclum on the 
docket of the court that  the defcndaat atlmittecl its eseer~tion,  eQen 
tlio!~gli there Dc a subscribing witness. 

2.  A~tt l  ~cirere thvre i3 110 proof to suzt:tin an  allegation i n  dcfenclant's 
~ I I R I T ( ~ I .  tli:~t :x certniu l~unatic owneil :lie boncl, evide~icl  of tlie dcclara- 
t io~is of sr~clt Irinntio ill r c y p d  tltemto n-ns properly cscli~ded. 

3, TTnclcr tltc net of 1879, ch. 183, a pnr tp to  an action on a bo11c1 esecnted 
prior to tlie first of August, ISGS, is ar: incompetent witness to  maintain 
or d~f:-ncl tlir snit. 

(A/i,~siin, r. h'o&?i~i i ,  1 EInwlv, 71 ; Smith v, H o p e s ,  S2 PS, C., 44s ; 2a-  
b ~ r  Y. IPlrrtl, 5; K. C., 291, cited aucl approveil.) 
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CIVIL ACTION tried at  Fall Term, 1880, of JACKSON Supe- 
rior ('ourt, before Gilmer, J. 

The action was brought to recover from the defendants, 
R. M. Henry and Marcus Erwin, as obligors, the amount of 
a single bill alleged to be executed by them to tl-19 plaintiff 
for the sum of four hundred and forty dollars, due twelve 
months after date, with interest from date, and dated March 
l s th ,  1857. I ts  execution was witnessed by Z. B. Vance. 
There are two credits endorsed on the bond of one hundred 
doll:~rs each, on the 18th day of March, 1567. 

The defendants denied the execution of the bond, insisted 
that  i t  hnd been paid to one Thomas, who owned the same, 
a t  the time the payments were tni~de, and set up as a further 
defence a, counterclaim for more than the amount of 
the bond d t S  them for professional services rendered! 
the said Thomas, while the bond was his property. There - 
was a r~plicat ion to the several answers of the defendants. 

The issves raised by the pleadings were submitted to a ,  
jury, and on the trial the plaintiff offered in evidence the 
following rnen~orandurn made by the clerk at  spring term, 
1878: " Jesse Jones v. R. 14. Henry and Marcus Erwin, con- 
tinued ; and the defendants admit the execution of the bond 
sued upon. Leave granted the defendants to amend their 
answer as of the present term." This evidence was except- 
ed to by the defendants on the ground that they had no 
knowledge of such a meruorandum as they denied the exe- 
cution of the note, and on the further ground that i t  was a 
memorandum not signed by the defendants- or their attor- 
neys, nor by the judge presiding, and not legal proof of the 
note, and therefore incon~petent evidence. His  Honor over- 
ruled the objection, and after reading the menioranduln 
and note the plaintiff closed his case. 

The defendants then offered to prove by the testimony of 
R. M. Henry, one of the defendants, that the note was a t  
one time the property of ?Vm. H. Thomas, and while his 

21 
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property or in his yossesu~ion, he  actually paid it: and offer- 
ed further to prove by said Henry that  the plaintiff was not 
the owner of the note when this action was brought. The  
defendants f i~rther  offered to prove by J. W. Terrell, a dis- 
interested witness, the declarations of W. H. Thomas that  
the note was paid, Thomas being in the Insane Asylurn. 
The  plaintiff objected. The  objection was sustained and 
the defendants excepted. 

The jury found all the issues in favor of bhe plaintiff and 
there was judgment for the pltlintiff, and the defendants ap- 
pealed. 

No counsel for plaintiff. 
Nessrs. C. A. Moore, T i? L h v i d s m ,  Battle & Ilfo~decai and 

3. A. SlcLndley, for defendants. 

{ASHE, J. The exception of defendants to the ailmissiorr 
of the tnetnorandum as evidence of the execution of the 
<bond was not well taken. As no objection was made in  the 
court below that the memorandum was not upon the docket, 
we must presume that i t  tvas there entered, and being en- 
tered, i t  must be regarded as having been entered with the 
consent of the parties or their counsel, under the sanction of 
t he  court. This presumption is supported by the fact that 
the memorandum of the admission of the execution of the 
bond is entered in connection with, and inserted between 
two orders of the court, which must certainly have consti- 
tuted a part of the record of the case, namely, the order of 
contiuuance and the leave to defendants to amend their 
answer. These were entries such as are cotnnionly made in 
a cause and are according to the practice of the court ; and 
it is not necessary that they should be signed by the pre- 
siding judge. Entries like this memorand~im upon the 
records of a court are not unusual where defendants sued 
for a large debt, to get time, are desirous for a continuance 
and willing to take one upon terms ; or, when apprehensive 
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of an  adverse decision to avoid the expense of the attend- 
ancc of a witness residing at  a distance, admit upon the 
record the execution of the instrument sued on. I t  was n 
private memorandum of the clerk ; he had the power and 
i t  was his duty to strike it from the docket, or if i t  was n 
part of the record uaauthoria,ed or entered irregularly upon 
the docket, i t  was incu~nbent upon the defendants to move 
to have i t  expunged therefrom; but so long as it remains 
upon the docket i t  must be deemed as having the force and 
effect of a record, nnd conclusive. If i t  was a mere private 
memorandotn or an unauthorized entry, that fact on a mo- 
tion to strike it out could have been proved by the affidavits 
of the clerk and the parties. Aw~tin v. Rodman, 3. Hawks, 
71. Tile very fact that no such motion was made is strongly 
corroborative of the presumption that the entry was regu- 
larly made with the consent of the parties or their attorneys. 

But the defendants insist that even if the memorandum 
is all right, it is incompetent for the purpose for wllich it 
was offered ; for the execution of a bond can only be proved 
by the subscribing witness when there is one, and that the 
admission or confession of the obligor is not sufficient. As 
a general rule this proposition is no doubt correct, but there 
are exceptions. The first relaxation of the rule tve have 
found in this country is in the case of Hall v. Phelps, 2 Johnson 
Rep. 451, which was an  action on a promissory note. And 
Justice SIJESCBR in that case says, " the confession of a 
party that he gave a note or any instrument precisely iden- 
tified is as high proof as that derived from a subscribing 
witness. The no~ ion  that those who attest a n  instrument 
a re  agreed upon to be the only witnesses to prove it, is not 
conforn~able to the truth of transactions of this kind, and 
to speak with all possible delicacy is an absurdity ;" and in 
the case of Heny v. Bishop, 2 Wendell, 375, Chief Justice 
SAVAGE, while adhering to the general rule said, it always ap- 
peared to him as an absurdity; and in  Fog v. Reel, 3 Johns, 
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476, which was an  aetion upon a bond, Chief Justice KENT, 
speaking lor the conrt said he concurred in  the decision of 
Hall v. Phelps, from a eenca of the great ~nconvenience of 
the English rule when applied to commercial paper, but 
t l ~ a t  the court was conclnded by the ancient and uniform 
rule, where the defendant has not acknowledged his deed 
before a competent public officer, or has not expresdy ugwed 
to admit it in evicleme upon the trial. This is a distinct 
recognition of the exception wl~en the execution is admitted 
for the purpose 01 the trial. I n  Abbott 17. Plwnbe, Doug. 
216, where it was proved that the obligor acknowledged 
that he owed the debt and i t  was objected that the subscrib- 
ing  witness ought to hare  been called, LORD MAKSFIELD 
considered the objection as captions, and that it  was a mere 
technical rule which required the subscribing witness to be 
produced. And in  the caae of Smaikle v. It'iElinnzs, 1 Salk, 
280, the court of Icing's Be~ich held, that the acknowledg- 
ment of a deed by t t ~ e  party in a court of reeord was good 
evidence of the execution of the deed, and such an ackiiowl- 
edgment estopped the party from relying upon the plea of 
non estfadum>. Upon these authorities we are of the opinion 
the admission of the memoi--andum as evidence was not er- 
roneous. 

The  exception to  the ruling of His Honor in  excluding 
the testimony of the witness, Terrell, AS to the declarations 
of W, H. Thomas cannot be sustained. For while i t  is 
admitted to be law, that  the declarations of a deceaxd per- 
son or a lunatic, not a party t~ the actim, are admissible, 
where they have been made against his interest, as between 
third parties, the principle is not applicable to the facts of 
this ease. Here, there was n o  proof tbat Thomas had ever 
been the owner of the note and his declarations as to the 
payment of it, therefore, when made, could not have been 
against his interest. I t  is true it was alleged i n  the answers 
that  Thomns had once owned the note, or had possession of 
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it f o ~  the purpose of collection, but there was no proof to 
sustair~ that averment. An offer was made to prove that 
fact as well as the payment of the bond and the countec- 
claim set up  in  the answer by the defendant, R. M. Henry, 
hut upon objection his testimony was ruled out by the court, 
and  this ruling forms the ground for another exception 
taken by the defendants. The bond sued on having been 
executed prior to the first of August, 1868, the defendant, 
R. M. He~lry ,  was a n  incompetent witness to prove those 
facts. The  act of 1879, chapter 183, declares that no person 
who is a party to a suit now existing, or which may here- 
after be commenced in any court in North Carolina, that  is 
founded on any bond under seal for the payment of nloney, 
executed previous to the first day of August, 1868, shall be 
a competent witness. H e  is znadeineompetent for any pur- 
pose on the trial of the action upon such a bond. The case 
of Smith v- Hayzes, 82 N. C., 448, relied upon by the defend- 
ants, in support of the exception, does llot sustain the posi- 
tion. That  was not an action brought upon a bond, but a 
suit by a surety to recover naoney paid by h im to the ase of 
the principal obligor of the bond. Such  a case does not 
come within the purview of the statute. As was said i n  
that case, we have no doubt the leading purpose of the 
legislature in passing the act of 1879 was to prevent the 
presumption of payment arising after lhe lapse of ten years 
up011 sucll bonds and judgments from being rebutted by 
the testimony of the parties to the action, but the act is 
broad and explicit i n  its terms, and must be construed to 
make a pasty to an actiou on  such a bond incompetent as a 
a witness on a trial to maintain or defend the action. I'ubor 
v. Ward, 83 N. C., 291. 

There is no error. The judgment of the court below 
must be aflirmed. 

No error. Affirmed. 
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L. H. YEARGIN v. R. A, WOOD, Coroner. 

1. I n  s proceeding to enforce the statutory penalty against a shelliff £or 
fitilnre to malie due return of procass, it is not error to set aside a 
judgment absolute where it appeared that he had no notice &f the r d e  
upon him to show cause. 

2.  Where in such case the summons sent by m ~ i l  did not reaeh sac11 oB- 
cer untilsix days before the sitting of the court to which Et was retllrn- 
able, sac1 he served it in two days thereafter; Held he is not liable to 
nrnercement. 

(B'rost v. Kowlnnd, 5 Ired., 355 ; State a. Ln lhr~~~n ,  G Jones, 2.13; Waug?3 
17. Rrittain, 4 Jones, 470; Cuc'ucker7~am v. Baker, 7 Jones 288, citcd and 
approved.) 

MOTTOX to vacate a judgmenh heard at  FaH Term, 1880, 
of TYAKE Superior Court, before envcs ,  J; 

The motion was allowed and the  plaintiff appealed. 

Jfr. Walter Clark, for plaintiff. 
Jlcssrs. GibEiam & Gotling, for defendant. 

SMITH, C. 3. The plaintiff sued out of Blle office of the  
clerk of the superior court of Wake, i n  an aetiori instituted 
by himself against Svsan Siter and othess, one of whom 
was the sheriff of Macon, a sunlmons returnabls to fall 
term, 1S79, and directed to the coroner of said count,y, and: 
caused the same on July 8t11, 1879, to be deposited in the 
post ofice rtt Raleigh, i n  an envelope addressed to said 
coroner at the county seat thereof. The  process was returned 
~ - i t h  an  endorsement of service made on August 7th, four 
days before the beginning of the term of Wake superior 
court, and on proof of the deposit i n  t he  post-ofice, judg- 
lncr~t  nisi for the penalty was then 011 plaintiff's motion 
entered u p  against the defendant and notice thereof ordered 
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to issue to him. At  spring term following on like proof of 
the  issuing and forwarding of a copy of the rule by mail 
in  time to have reached its destination, and the defendant 
feiling to  appear, the said judgment was made final. A t  
August  tern^, ISSO, upon notice, motion was made on behalf 
of the defendant to vacate the judgment, supported by his 
affidavit, :ind the court finds the following f2cts: The 
defendant, a mill wrigl-nt, was abserlt at  work i n  South Caro- 
lina, during the  months of Ju ly  and  August, and the sum- 
molls for neglect to serve wliich he was amerced was for- 
warded and received by hiin on the 5th day of the latter 
ma11 th, nlld under hisdeputation was executed two days tliere- 
after. Owing to his prolonged absence a t  his work, he  re- 
ceived no copy of the rule, and no  notice or  information 
thereof from any source until the execution against him was 
in t11e sheriff's hands. The court thereupon set aside the 
final judgment and refused to make the rule absolute, and 
the plaintiff appealed. 

The  record does not disclose a n y  fiua! disposition of the 
cause by an  order of dismissal, arid strictly the only point 
 resented is the action of t1.1~ court in vacating the absolute 
judgment,  and this raises two questious : 

1. Was the tmasmission of h e  copy of the  rule by mail 
a sufficient service? 

2. Upon the facts is the defendant liable to amercement? 
Wliile we do not undertake to say that  any  thing short 

of an  ttctual personal service or  service by publication will 
autllorize a final judgment upon the presumption that the  
copy was received, i t  was clearly competent fot the court, 
and its duty to relieve the defendant upon s:~tisfactory evi- 
dence that  the notice never did reach h i ~ n ,  nor did he have 
information froru any source of the  pending proceeding to 
enforce the statutory penalty. I t  was not error therefore to 
set aside the judgment when no opportunity had beeti af- 
forded for malting a defence. 
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2. Has  the defendant renderec? himself liable to the 
amercement ? 

The  act of 1777 declares that  "every sheriff by himself 
or his lawful deputies " (and it  equally applies to coroilers 
under subsequent legislation) " shall execute all writs and 
other process to hi111 legn1:y issued and directed," kc., and 
make due return thereof under the penalty of forfeiting 
one hundred dollars (originally fifty pounds) for each ]leg- 
lect, when such process shctll be deliwe~*ed to him twenty. days 
before the sitting of the court to which the same is return- 
able, to be paid to the party aggrieved, by order of the court 
upon motion and pro01 of such delivery, unless such sheriff 
earl show sufficient cause to the coukt at the next succeeding 
termafter theorder .  Bat. Rev.. ch.106, 515. Tlleststute 
became more highly penal by at1 amendment in  1S2i,since 
repealed, which subjected the offending ofEcer to indictment 
also. " I t  was known," says Chief Justice RUFFI?;, ill refer- 
ence to the purposes of this legislation, " that debtors often 
prevailed on sheriffs to omit doing execution by paying 
down to them the trifling fine. To prevent such scandal to 
the law aud such injury to the suitor, tlie legislature en- 
larged the amercement to the party aggrieved to $100. But 
as even that might in sowe cases be advanced by the 
debtor, and i t  was intended to enforce effectually the execu- 
tion of process i n  all cases, i t  was added in that act that 
said sheriff shall for every such n e ~ l e c t  be further subject 3 to indictment." Erost v. Ifowland, t, Ired., 385. To luring a 
delinquent officer within the provisions of the statute and 
subject him to its pains, the process must have been deliv- 
ered to him twenty days k fo re  i t  is to be returned and 
there must be "proof of such delivery." The proof is suffi- 
cient for an amercement nisi, under former rulings where i t  
is shown that the process in  an  enveli?pe properly directed 
and with postage pre-paid has been deposited in  the post 
oEce in time to enable i t  to reach its destination in tlie due 
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course of the mail twenty days before the session of the 
court to which it is returnable. State v. Lafhanz, G Jones, 
233. And the officer is allowed to rebut the presumption 
of its having heen received and to discharge himself, as 
upon a rnotion for a rule against him, in the language of 
the late chief justice, " by making an  affidavit that the writ 
did not come to his hands." 111 like manner the officer may 
use the mail for the transrnissioil and return of the precept, 
in  his hands to the office whence i t  issued without incurring 
the penalty, a proposition intinlated in Tt'augh v. Crittcrin, 
4 Jones, 770, and declared in Cockerham r. Baker, 7 Jones, 
285. 

To what extent these rulings are modified by the code of 
civil procedure, sections 350, an  : 332, which prescribe 
the mode of serving notice, it is not necessary for us now to 
determine. They do i ~ o t  make the case more fiivorable to 
the appellant. 

The delivery of the process to the officer and his failure 
to execute its commands and mnlw due return, are essential 
ingredients in the criminal dereliction of duty fol1o:red by 
the penal consequences thus sunlmarily enforced. 

Whatever liabilities the defendant may have incurred 
(and we do not say he has i n c u r r ~ d  any to the plaintiff) by 
his protracted absence from his county and cwnsequent ina- 
bility to discharge the duties of his office when called on, to 
the public, he has not incurred tllat now sought to be en-  
forced. The fact being establislied that the summolls never 
came into the defendant's hands until six days before the 
session of the court to which it was returnable, and that 
i n  two days thereafter i t  was served, we are of oi)inion that  
he  cannot be amerced ; and the ruling of His Hotlor must 
be sustained and the proceeding dismissed. 

No error. Affirmed. 
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ANS GIFPORD v. 31. E. ALEXANDER, Sheriff. 

Slwi$--Sale under. several errccu,tiol~s-Purchaser 

Where a sheriff has five executions in his  hand^ against the same dcfend- 
ant  and scllls his lands under four of them but mas rcslrained by in- 
ji~iiction from selling under the other a1.0, it was l~e ld  that the latter 
conltl uot be cnlled in to aid the title of the parchaser, nor the sl~eriff 
be reqn'red to rtcite i t  i l l  his deed. 

(Seawell v. I,'anlc, 3 Dev., 279 ; Huggins. v. Eetck~t~nt ,  4 Dev. $ BR~. ,  414, 
cited :~ui l  approved.) 

RULE upon a sl~erify to show cause, &c., heard a t  Fall  
Term, ISSO, of MECI;LI~BU~,G Superior Court, before Eey- 
mow, J. 

I n  tllis case the plaintiff moved for and obtained a rule 
upon the defendant, who, as sheriff of Me2klenburg county, 
bad sold certain lands under execution against one Sten- 
house, to diow cause why he ehould not execute her a deed 
with correct recitals as to the executions in his hands a t  tlle 
t ime of the sale, and under which, it, is alleged, he actually 
sold. I n  support of ber motion, the plaiutiff set forth i n  
a n  affidavit that  the defendant, having in his hands several 
executions against the said Stel~liouse, returnable to spring 
term, 1877, to wit, one ulider a judgment recovered by M. 
L. Davis, at  fall term, 1841, and  then docketed, two under 
jastices' judg~nen:s in favor of Alfred I'Iarshaw, docketed 
on the 29th day of February, 1876, and two under justices' 
judgme~its  in favor of 13. G. S p r i ~ ~ g s ,  docketed on the 29th 
day of March, 18'76, endorsed on those in  favor of Hars11:iw 
and S p r i ~ g s  as follows: " Levied this execution on thepron-  
erty of J. E. Stenhouse, adjoining the property of It. G. 
Spragglns, April 2nd, 1877, (signed) M. E. Alexande?, sher- 
iff;" but made 110 endorsement on the Da,vis execution. 
Tha t  on the 5th of March, 7877, the  said sheriff advertised 
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t he  said land for sale in the following words : " I will sell 
for cash, a t  the court house door in  the city of Charlotte, on 
Nonday, the 2nd day of April, 1877, to s ~ t i s f y  executions i n  
m y  hands for debt, and state and county taxes, the following 
described city property and land," (giving a description of 
t he  Stenhouse land amongst others) Tha t  t he  Stenhouse 
land w:is sold under the said executions and in pursuance 
of said adrertisemetlt, when the pl:~intiff' became purchaser 
a t  t he  price of five hundred dollars. She was ready and  
willing to eornply with her  bid by paying the purchase 
money and has ogeered to do so. Tliat the defendant has 
refused to make her a deed for the land as  having been soid 
under  the Davis execution, but orered to give a deed under  
the  E-Iarshaw and  Springs  execution^, wliicil she is unwil- 
l ing to take. Thnt sulssequent to the docketing of the Davis 
judgment, but prior to tlie Harsllaw 2nd Spriilgs judgments, 
said Stenhouse executed a ~nortgnge on said land, on which 
there is a balance due going to one Dnvidson. Tha t  after 
all  the judgments were docketed, said Stenhouse gave an- 
oeller mortgage to  said Dayidson to secure a debt of some 
five t l~ousand dollars. Thereupon she prays that  t l ~ e  de- 
fendant in  the motion n:ay be required, as such sheriff, t o  
execute to her n deed, reciting a sale uuder all the execu- 
tions in his hands at the time of the sale, including the 
Davis one. I11 his answer to the rule, the def'endant admits 
tha t  the I-Iarshaw an3  Springs eseeutiorjs were in his hands 
as set forth in the plaiatifSk affidllvit; and that  he levied 
lhetn upon the land of said S ' l e~~ l~ouse ,  which, after ad- 
vertisement, he  sold, w l~en  the  plaintiff became the pur- 
chaser; but  he  denies that he either levii d l  advertised ulldep, 
or sold ucder  tile Davis execution. On the contrary h e  
avers tliat after such execution came to Lis hands, and be- 
fore any levy, advertisement or sale was made under auy, 
lie w s restrained by injunct is i~ from proceeding under tlie 
Davis execution, and therefore he  did not consider i t  as in 
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his hands, or act under it. There were many other allega- 
tions (pro and con) made by the parties a s  to the estate which 
the said Stenhouse had in the land, and questions raised as 
to its liability to sale under execution and his right to home- 
stead therein, and His Honor below made several findings 
i n  regard to these matters. But  as  they are not material to 
the only point considered by the court, they are omitted 
fro111 this statement. As to thesale by the sheriff, His  Honor 
found as a fact in the case that he did not advertise and 
sell the land described under the Davis execution, but that 
he  returned said executioi~ to court with the endorsement of 
his action under i t  as  follows: "No sale by reason of in- 
junction," s ~ d  that he sold ouly under the Harshaw and 
Springs executions. And thereupon His Honor refused the 
plaintiff's motion to compel the defendant as sheriff to exe- 
cute a deed, as asked for, to which t l ~ e  plaintiff excepted 
and appealed. 

Jlessrs. P. D. Walker and S'hipp & Bailey, for plain tiff. 
Messrs. Bynum & Grkr, Jones & Jolzns~on, Waiter Clark; and 

ffinsdale & Deuereux, for defendant. 

RUPPIN, J. The plaintiff i n  the motion is precluded, by 
His Honor's finding of fact, from asserting further, that the 
defendant sheriff sold the Stenhouse land under the Davis 
execution. This being so, she can derive no support for her 
claim to the land, from that execution, as  was decided in  
Seawell v. Bank, 3 Dev., 273. There, i t  was held that if a 
sheriff has several writs against the same defendant and 
fails to sell under one of tl~ein, that one cannot be called in 
to aid the title of a purcl~aser, who buys at a sale under the 
others. The circt~~cstances of that case were very much 
stronger in favor of such a right in  the purchaser, than 
those existing in the plaintiff's case, for there some portioti 
of the money, raised by the sale, was applied to the omitted 
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execution. The priaciple which mys that a sheriff, who 
sells under several writs, one of which is rightful and the 
others indifferent, can confer upon the purcl~aser a valid 
title, has no application to the piaintiif's claim ; for that 
presupposes what does not exist in her case, a sale under 
all. Cntil the contrary is shown, a sheriff', who sells, is prc. 
su~ned  to act under every power conferred upoil him and 
existing at  the time, as was said in diirggi,ls v. Kdchurn, 4 
DEV, & Bat., 414; and in  such case a mis-recital or a non- 
recital of his powers will not be permitted to prejudice the 
title of the purch:lsar. But this presumption of a sale under 
all may be shown to be untrue, and unfortunately for the  
plaintiff, E-Iis IIonor finds i t  to  be untrue in her case. If 
the defendant sheriff did not, in fact, act under the power 
given him by the Davis execution, he should not be per- 
mitted, and much less required, to recite that in his deed 
as one under which he proceeded ; for apart from the ques- 
tion of untruthfulness involved, i t  might seriousiy compli- 
cate the rights of the plaintiff in that judgment. 

We hold therefore that His Honor did right in denying 
the plaintiff's motion, and the order of the court below is 
affirmed. 

No error, Affirmed, 

*JOHN C. GAY V. ROBERT S. NA4Sg. 

Agricultural Lien, proceeding to enforce. 

111 a proceeding to e~iiorce an agricultural lien under Bat. R e v ,  ch. 65, 
4 20, the crop was sold by the sl~erlff and on trial before a jury the cle- 

* Asl~e,  J., hnving been of connsel, itid not sit on tile henring of this 
ease, 
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fendant admitted the c,xecntion of the lie11 brtt denied t h ~ t  any t l~ ing  
was due for advanres t 1 1 e ~ ~ u n ~ l t . r ;  there was a general verdict for the 
plxintiff nud the court rrftrvtl j tr t lg~ner~t bernu~e the jury failed to 
n s s e s  the damagw; f l d d  crlor; t h ~  tertlict estnblibhcd thr. " l i c ~ ~  debtn 
in cscces of the proceetli of d e ,  ent i t l i~ lg  the plait~tiff' to  judgment. 

(Jeltliins v. 01.6 CIO., 65 N. C . ,  6G3; Br!/an v. Ificlc, G7 N, C , 333; Moore 
I-. Bdnziiston, 70 N. C., ,471, cited nnrl appro\ecl.) 

PR~CEEDIKG to enforce an agricultural lien, removed from 
Richtnoud cour~ty.and tried at  Fall Term, ISSO, of S T ~ ~ N L Y  
Superior Court, before Slfjnsou~, ,7. 

There was a verdict for plaintiff, and from the refusal of 
the judge to give judglnent thereon for the reason ~ e t  out 
in  the opinion of this court, the plaintifT appealed. 

Messrs, A .  Burwelt arid Plait D. Walker, for plaintiff. 
Mr. Jcrs. A. Lockhart, for defendant. 

SMITH, C. J. The plaintiff made affidavit in proper form 
as required 10)' Battle's Revisal, ch. 6,5, 5 20, and sued out of 
the clerk's oflice a warrant directed to the sheriff, by virtue 
of which he seized and sold certain crops of the defendant 
raised in the year 1876 for $'289.79 to satisfy a debt in the 
sum of $540 95, alleged to be due the plaintiff, and a lien 
thereon for advances made in their cultivation. The defend- 
a n t  in his answer admits his giving the lien but denies that 
there is anything due the plaintiff for the advnnces author- 
ized therein, or that he had any intent to remove and place 
the property beyond the plaintiff's reach. The case was 
before us on a former appeal on the question of the validity 
of the contract for want of registration within the time 
prescribed in  the act. (See 7s N. C., 100.) I t  has been tried 
before a ~ u r y  whose verdict, thoug'n not in  the form of a 
response to distinct issues, was rendered generally for the 
plaintiff, that is, as the record must be understood, the find- 
ings upon the controverted facts are in  favor of the plaintiff. 
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T h e  court refused to give judgment for the  plaintiff on the 
ground tha t  '"lie jury 11:~-_1 fililecl to assess the  plaintiff's 
damages," set aside the verdict and ordered n nen- trial, from 
which rul ing t l ~ p  plnii~tiff nppenl? 

We t h i i ~ k  tlie plaintiff tvns elltitled to tile jud,n~ljcnt de- 
manded for the proceeds of the  sale of the  crops in the 
11ands of t11e qllcriff to be applied to tlie costs incurred in  tlle 
proceecling and  to hi. debt. T h e  entire dispute was :IS to 
the ainoulit nnd lien of the  plaintiff's debt and  its suffi- 
ciency to a1xoi.b the  value of t l ~ c  crop by wliicll i t  was se- 
cured. Th is  is the entire scope and obLiecl of the  s u m m n r y  
proceediiig, and  i t  ends with the  disposal of the  crop. It  i~ 
unlike a n  orclinary action wl~ere  the plaintif7 recovers his 
whole demand and has partial sntisfuctiol~ only o u t  of t l ~ e  
encumbered l~roper ty ,  but is a direct lnetl~otl provitlecl by 
law for tlie e ~ ~ f o r c r i n e n t  of a lien upon specilic property 
which t h e  atlvnnces colistit~i t ing the  debt have contributed 
to make. T h e  rcrdict  establishes a lieu debt i l l  excess or' 
the  sales, ancl the  plaintiff was entitled to an order of ap- 
propriation thereof. If the  new trial \ \ere  nwnrrlccl in  the 
exercise of a discretion reposed in Hi.; I$o1lOr, i t  would not 
be disturbed by an appeal. Bat, the refusal to give judg- 
ment  is pu t  up012 groulid within tlie provisions of C. C'. P., 
§ 280, (Jenkim v. AT. C' O M  Dwssing Company, 65 N .  C., 563 ; 
Bryan v. Ilecl;., 67 N. C., 322 ; M o o x  v. El)~zis to~~,  70 N. C., 
4711, as " i ~ ~ v o l v i n g  a matter of law or legal iuferencc." 

There  is error and the plaintiff must have judgment fot 
t l ~ e  appropriation of the money to his debt. 

Error. Reversed. 
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THOMAS J. MEROWEP V. JOHN L. WRIGHT. 

Sunzmary Ejectment- Writ of Restitution, 

On t ~ h l  of summary ejectment before a jr~stice of the peace, judgment 
was rc otlerecl for plaintiB n ho mas put into possession; on appeal. the 
superior ronrt dwirlctl :tg:tinst the p1:liutiff upon tile gronnd that the 
lease Irnd not termi~t:ttc(l; arltl on appeal to this conit the  judgment 
was affi~mecl; Held tlnt the defendant i; entitled to a writ of restitution 
:is a p a ~ t  of t l ~ c  j~tclg~ncnt in h i i  favor and damages for u.;e and occw 
patiou of tlw premisrs by pl:lintiff, :ind that the court bclow erred in 
per~r~itting nrl inquiry into the question as to the termination of the 
lease before the former trial. 

(Meroncy r. Wright, 81 N. C,, 390; P w r y  v. Z'uppe~, 70 N.  C., 538, and 
71 N. C., 383, cited and approved.) 

MOTION in  a proceeding under the landlord arid tenant  
act for an inquiry to ascertain damages sustained by defeud- 
a n t  for his eviction, heard a t  August Special Term, 1880, of 
ROWAN Superior Court,.before McKoy,  J. 

Motion refused, jndgment in  favor of plaintiff for costs, 
appeal by defendant. 

Messrs. J. M. NcCorkle and J. 1V. ~kfuuney, for plaintiff. 
No counsel for defendant. 

SMITH, C. J. The  plaintiff commenced his action on 
January 14th, 1878, before a justice of the peace, against the  
defendant, his lessee, as he alleges in  his a cc~mpany ing  
affidavit, who is holding over after the expiration of the 
term and refuses to surrender, for the possession of a lot i n  
the  town of Salisbury, under the provisiol~s of the act of 
1869 in relation to landlord and tenant. Bat. Rev., ch. 64. 

The  defendant denied the tenancy, and  on the trial  the 
justice gave j udgn~en t  for the plaintiff, awarding the writ 
under which,  on the 25th day of the next month, he was 



put  i n  poswsion. 0 1 1  the rchcztrinq of t l j t .  c:~:~.:c 011 the 
dcfe1i(lm!t'5 :tI)i)( ' ~ 1  j 3 1  t h v  ~ i ~ y t - i o r  wiirk of Row:tli, :kt, sl)~-iug 
term, 1579, i l j b , ' l j  i:!i;ni $ t i t ) ! )  !roll> t i )$  C O I I ~ !  ilist the 
plaintif;; ?;;)on 2 , i 3  11 1!0., ;11(:. :. ':< : i u t  c!!titlt:l to  Iccover, 
he  suttn~itti i l  I ( ,  ,I t :o? l -<: - i l  o ' i 4  r!:ilc.ollrt :~tijtxc!gi.d that the  
defextlnnt rtcovcr 1 . :  co-!+, : 1 ! 1 1 1  cli~cc.tetl n writ to issue re- 
storing tile ~ire.rl'+es to i l i i : : .  'I'!I~ wur)oil the  plait~tili '  ap- 
pealed to tliis coi:rt m d  cntertvl II;!~, an un(lertnlii~ip with 
sureties '. that d ~ l i ~ , r r  the pokwsiou of s;ricl 1)ropert;T by the 
plaintilf7 h e  will ilot conlmll nor suflkr to bc comn~ittecl any  
waste t!leiein, and that.  i f  the j~ldqrnent be affirmed, t11c 
pluintif will pay lo thc cl&,dn?ti, Job L. T I ' r i j ~ i ,  illc unh~c qf 
the use alzd occupatio~~ of the property f ~ o m  the s p ~ i v g  iel-m, 1879, 
of said court tmtil the deliwry qf p o s ~ w s i ~ ~ l ~ e r c ~ f  to i1,e dcjenrl- 
ant," under the requirements of section 307 of tllc Cotlt:. 

Tn this court the judgment was affirmed for the rcasoi> as- 
si,gned in the court below, that the lease did not terminate 
by default ill the lnonthly payment of rent, in the absence 
of any  stipulation to that  efkct. J f e ~ o ~ c e y  v. TVriyljt, 81 N. C., 
390, At a special term of the  court, held i n  August, 1880, 
an issue as to " the  v d u e  of the use and occupation" of the 
premises during the period specified in  :he undertaking, 
was prepared and submitted to the  jury, who assess tl!e 
monthly value a t  six dollars. At the same tirns, the court, 
against the defendant's objection, entertained the enquiry 
and  heard evidence to show that  the lease had terminated 
before the Cfdrmer trial, and thereupon, the defenclnnt de- 
clining to produce any himself, adjudged that the defendant 
was 1:ot et~tit led to tile writ of restitution, nor to compensa- 
tion for the plaintiff's occupation of the lot after the appeal, 
and  refused the defendant's motion for either, with costs. 
From this ruling the defenclant's appeal again brings the 
case up  for review. 

W e  think there is manifest error in refusing the  relief de- 
manded, and  disregarding alike the former judgment onhis: 

22 
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court affirming that rendered below, arid the express stipu- 
lations of the plaintiff's undertaking, whereby he was ena- 
bled to retain the possession for the period during which he 
and his sureties were to be accountnble for rent. The con- 
tract is positive and explicit, that failing in the appeal, the 
plaintiff will pay the r m t  thereafter accruing,until the land 
is revtored to the defendant, without quali ficatiou or-condi- 
tion of any kind. The cause was ~t an end by the decision 
on the appeal and remained only for the purpose of restitu- 
tion to the party from whom the land had been wrongfully 
taken, and awarding Ilim compensation therefor at least du-  
ring the period in which it was withheld i n  consequence of 
the appeal. The title cannot aguin be drawn in controversy 
in an  action already determined adversely to the plaintiff 
alld in  t5ose final necessary proceedings to give effect to the 
judgment. If tbe possession of the lot had not been origi- 
nally taken under the justice's process and delivered to the 
plaintiff at  his own instance, no responsibility for its use 
would have been incurred; and if tile deprivation of the 
defendant had not been prolonged by a fruitless appeal, and 
thus a prompt restitution prevented, there woulcl have been 
no undertaking required, imposing the obligation now to 
be enforced. The compensation is bnt a substitute for the 
occupation and the measure of its value, of which the ap- 
pellee is deprived by reason of the appeal. To allow the 
results of a suit to be lost to the prevailing litigant, a9 is 
done by the ruling of the court, is in  substance to convert 
a n  unsuccessful into a successful action by proceediugs sub- 
sequent to its determination without a reversal of the final 
judgment, and thus enable the plaintiff to retajn property, 
the possession of which he has acquired by the action ofthe 
court during the pendency of his suit, and which by the 
decision of the court he has no  right to recover. If he had 
been content to prosecute his action and leave the defend- 
ant  undisturbed in his occupativll until the rights of the 
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parties were tietermined, his failure would have left the mat- 
ter as i t  was before, and the ~edreps provided, because of the 
dispossession, accomplishes the same practical result. 

But if the question of title could arise as affecting the 
elaim for dan~ages,  it should have been, as a nlitterial fact, 
also submitted to the jury in  presence of the defendant's ob- 
jection and refusal to introduce evidence, and the court 
should not have undertaken itself to pass npon the point; 
and this would lue to re-open a closed controversy which 
puts the plaintiff out of court. 

Wr do not mean to say that the awarding danlages to the 
defendant for the use of the premises will bar tile plaintiff's 
right, in ailother action for the recovery of possession, to 
demand damages from defendant for the wrongful witli- 
l~olding by the defendant even during the period for which 
he must make 6ornpensation to the defendant i n  this, since 
the latter is thus placed in the exact relation to tile plain- 
t i e  as if his possession had never been interrupted. 

The judgment reudertd at  spring term when the nonsuit 
was entered, after (as His Honor now finds) the expiration, 
of the lease, was that restitution be made and this was'af- 
firmed on the appeal. The denial of the motion for restitu- 
tion is in direct opposition to that jnrlgrnent. 

" Whenever R party is put out  of possession by process of 
law and the proceedings are adjudged void," says the late 
chief justice, "an ordcr for a writ of restitution is a pad of 
the jndgn~ent." Perry v. Tuppr, '70 N. C'., 538. And again 
when the same matter subsequen?ly came before the court, 
REAIIE, J., t l ~ u s  expresses the opinion : " The defendant 
having been put out of possession by an abuse of the pro- 
cess of the law, the law ~ L I S ~  be just to itself as well as to 
the drfenilant by restoring him to that of which lie was 
u-rongfully deprived. When the defendant is  restored to the 

~ O S S ~ S S ~ O " ~  then, and not tiU then will the court be in condition 
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j n  which i t  can, honorably to itself, pass upon the fur ther  
rights of the parties." Pe.r.,.t~ v. Tuppcr, 71 N. C., 385. 

These observatio~is seem entirely appropriate to the  f;:cts 
of t h e  present case. 

W e  thereforc d e c l u r ~  there is error and th:: rulillg in the 
court below must  be reversed, and the cause will then pro- 
ceed in  accordance wi th  this opinion, and to this end let i t  
bc  certified. 

Error,  Reversed. 

111 a divorce suit where the wife :lllegc~ ill-tl.catmer~t by l-rcr Ilusbnnd, b:ii 
fails to  state the cirenmstnnces c o n ~ ~ e c t c ~ l  with tlre assault;. e11:lrgctl m d  
the  causes which brongllt them on, i t  is error t o  rcutler jntlgmcnt in lrer 
faror  upon t l x  firltling of a single i swe t11:lt silt: was ill-treated, t l~cre-  
by rencle~.ing her co~jil i t io~l intolerable x~,t l  life bi~rd~.nsome (which is 
bnt s ~ouclus ion of law). I n  such c : w  the co~ir tca t~not ;  tlctermir~e tlic 
sufikiency of the gronntl.; opon mhicl~ her npplicliio~l is bawl .  

( X c Q u e e n  v. McQtceen, S2 N. C.,  471 ; .Toy~zer r. .Jo?;ner, G JOIIL'S Eq., 322 ; 
Harrison v Hc~rrison? 7 Irecl., 454;  Coblo v. Cob;e, 2 Jones Eq., 334 ; 
i"cry1or v. Taylor, 76 N. C., 133, cited awl  appiorecl.) 

CIVIL ACTION for divorce u mensa et fl~oro tried a t  Dccem- 
her  Special Term, ItiSO, of L m o ~ n  Superior Court, before 
Seymour, J. 

T h e  defendant appeals from the judgment  below. 

Messrs. Grninger & Bryan! for plain tiff. 
Messrs. Geo. Ti. Strong aud IF'. T Dorich, for defendaut. 
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SMITH, C). 3. Tile plainiiff, who married the  defendant 
i n  1867, she being then abont thirty,  and  l ~ e r  husband sixty- 
three  years of age, commenced her action on April  29th. 
1876, for divorce from bed and board, and,  besides general 
charges of brutal  treatmerlt, assigns as the  special grounds 
of her  application three teyi:i~:ite acts of violence suEered a t  
liis hands. She alleges : 

1. Tha t  on the 1st day  of Janunry,  1872, he  struck her  a t  
tl,eir resit1er;ce on tile head with a piece of iron about one 
a n d  a half feet long, causing bruises and  swelling which 
la5ted for a week. 

2. T l ~ a t  i a  August of the  next year a t  their  residence h e  
gave her several blows with a stick two feet i n  length and  
one  and  a half incl~es  i n  diameter or1 her head and  hip, 
nccornpnng-ing the beating with abusive lan,rru~ge, from 
wllidi wounds blood flowed and  she  suihred severe pain 
for more than  a meek. 

3. That on April  lC;th, 18'74, he abused her and  with a 
pestle one a ~ d  a half feet long gave l ~ e r  several blows, cut- 
t i n g  2nd bruising her badly, the  eff'ectr of which remainccl 
for a week. 

All this violence she  declares was committed on her.per- 
son wi t l~out  a n y  provocation, and s l ~ e  is entirely silent ns 
to the  anteccdent and at teading circumstances, and  t h e  
causes rvl~ich prompted the defendar~t  thus  to act. She 
makes no statement of her own conduct, nor  of ally Facts in  
exp!anntion of the  three violent assaults descrihed in  the  
c o m ~ ~ l a i n t ,  separated a t  long intervals from each other, so 
that the court can see wl~etlier there was any and what ex- 
cuse'or extenuation for such outbursts of temper in  an old 
man crippled and  verging upon seventy years of age, con- 
tentiug herself with the  brief averment tha t  there was no 
provocation given. T h e  plaintiff's statements obviously 
present a partial view of the  several transactions mentioned, 
and not  a full and fair narrative of what  occurred on those 
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occnsions, YO that the court can determine the sn6ciency 
of the grounds upon which the applicatiou is based. I t  is 
difficult to conceive how such au innate impulse of rage 
and passion can exist in the human heart and break out in 
acts of brutal violence to an unoffending wife, without an 
exciting though i t  may be a wholly inexcusable cause. 
And i t  is due to t l ~ e  court whose interposing and protecting 
power is asked, that all the essential facts should be truth- 
fully and fairly stated. The policy of the law does not 
favor the separation of married persons, because of domestic 
strife and dissensions, and does so when one "shall by cruel 
or barbarous treatment endanger the life of the other," or 
"shall ofrer such indignities to the person of the other as to 
render his or her condition intolerable and life burden- 
some." 13at. Rev., ch. 37, § 4. So h e  allegatiorls i n  the 
complaint, without an ansmr ,  are denied in  law, and the 
tuaterial facts must be found by the jury. 5 7. And thtre- 
fore the colnplain t should corltain a fair represen tation of 
any transactiou relied on as the ground of the decree, since 
its defects are not aided by the verdict. 1CIcQueen v. iVcQueen, 
S2 N. C., 471. 

" JVe are of opinion," remarks YEARSON, C. J., speaking 
for the court ill a case where the petition was obnoxious to 
the same objection, " that it was necessary to state tlle cir- 
cumstai~ces under wlrich the blow with the horsewhip and 
the blow with tile switch were given ; for instance, what was 
the conduct of the petitioner ; what had she done or said to 
induce such violence on the part of the husband." Joyner 
V. Joyner, 6 Jones Eq., 322. 

]t is true the instrurnei~ts cl~arged to have been used in 
tile present case were calculated to inflict much greater in-  
jury than the whips, but the same necessity exists in  both 
for a correct account of the matter in order ths t  it may be 
understood and fairiy estimated. It may have been a tran- 
scient ebullition of temper, or i t  may have been the fruit of 
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a cool deliberate purpose to injure and oppress seeking oc- 
casion for indulgeuce. The defendant's answer, denying 
the first two assaults charged, says, in explanation of the 
blow alleged to have been given with the pestle, that the 
plaintiff struck him with the pestle, and caught and pulled 
out  a handful of his hair, when he returned the blow with 
his fist; that  on the second occasion, she struck him with 
the iron stick, and he simply pressed a small stick against 
her head and quieted her; that the plaintiff has an uncon- 
drollable temper, was always the aggressor in using abusive 
language, and never trusting him as becomes a wife ; and 
that he is seventy years of age, feeble and infirm, and infe- 
rior in physical strength to his wife. 

The affirmative response of the jury io the third issue, 
"Did the defendant beat, abuse, and ill-treat the plaintiff as 
stated in the complaint and thereby render her condition 
intolerable and life burdensoine and thus compel her to 
separate from him," leaves out of view, as does the com- 
plaint, the circumstances connected with the assaults and 
the causes which brought them on, and is equally obnox- 
ious to objection. The matters of excuse 'and extenuation 
should also have been submitted to the jury in appropriate 
issues, and t l ~ u s  the court put in possession of all the facts 
material in the determination of the cause. If we were a t  
liberty to look into the evidence transmitted, as we are not, 
the necessity of additional issues as to the plaintiff's con- 

d u c t  and the existence of a provocation offered by her, would 
be more apparent. When parties a re  equally blamable for 
domestic disturbances-are each in pari delicto-the court 
will not interfere, unless perhaps when necessary to protect 
from danger to life o r  great bodily llarrn. " To entitle a 
wife to a sentence in a suit for divorce by reason of cruelty, 
it must not appear that she has herself been the cause of 
the sufferings she complains of." Poyner Mar. & Div., 214. 
"A  wife iis not entitled to a divorce by reason of the cruelty 
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of her husband, if she is a woman of bad temper and yro- 
vokes his ill-usage. H e r  remedy i n  such cases is by her  
e h a i ~ g i n g  her  own 111anners." Shel. Mar. & Dir., 431. T h e  
ordinary rule applicable to civil snits, w i ~ i c h  forbids a party 
i n  this court to  assign as error the  omission to submit issues 
of controverted fitcts, which he  did not demand a t  the  trial, 
a re  not  appropriate o proceedings for divorce. Here,  t h e  i facts material to the  plaintiff's relief, with or v i thou t  a 
de i~ ia l  from thc defendan'c, must be ascertained and  declared 
by the verdict; and no relief can be granted withorrt such 
finding. The verdict is  in our  opinion insu%cicnt, a n d  
other issues ought to have been submitted ant1 passed on 
for a fuller development and  understanding of the  contro- 
versy, nor is this objection removed by the finding tlmt t h e  
plaii~tiff's condition has been rendered Intolerable, and her  
l ~ f e  burdensome, which are  bill corlclusiol~s of law. Bawi- 
3072 V. IIarrison, 7 I r e d ,  484. The cl~arges  of brutal  treat- 
ment,  unexplained a n d  without sufficient provocation (and 
i t  t\ ill require very great provocation to excuse the  defend- 
an t )  clearly entitle the  plaintiff to a separation. CoLle v, 
Co'oblc, 2 Jones Eq., 392; Thylor v. Tuylor, 76 N. C., 433. 

W e  think the judge erred i n  rendering his judgment 
upon  the case made in  the  complaint and af3rmed by t h e  
jury,  witbout the  additional explanatory information, if 
there be such to w l ~ i c h  we have adverted. T h e  judgment, 
must therefore be reversed and a new jury ordered. 

Error. Yewire de rtovo, 
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* S. W. ISLEIl, Es9r .  v. 11. 31. DEWEY a1181 others. 

C'IVI~, ACTION tried at Spring Term,  1830, of TVal-SE SLI- 
perior Court, before i lvcrg,  J. 

This  is a n  action b r o u g l ~ t  by p1aintiG"s testatrix to have  
tile defendants declared to be trustees of the  lands de- 
scribed in  tlie complaint. The case upon the pleadirtgs 
aud  the issues found by the  jury is as follows: 

On the  6th of February, 1367, olle S a n u e l  Slnith exe- 
cuted and delivered to Richard Washingtort a deed for t h e  
lands set forth i n  the c o m ~ l ~ t i n t  in  t rust  to sell tlre sarrlc 
for the  payment of the  debts therein described, which deed 
was du ly  registered. T h a t  thereafter, to-~vit: a t  February 
term,  1867, of Wayne county court, the  plaintiff's testatrix 
recovered a judgment against said Smi th  for a large amount,  
and on  the  l%lt  day of Aug~rs t  ensuing caused the interest 
of said Smith in  said h n d s  to be exposed to sale under  ark 
execution issued upon said judgment and  a t  said sale be- 
came t h e  purchaser a t  the  price of $.. ..., l)aid the  money 
to, a n d  took a deed i n  fee from the sheriff, for the  interest 
of said Smith i n  the  land. T11at after this ott elle ..... day 
of ........ , the  said Richard Washington died, and upon 
- 

* Smith, 6. J., cfid no t  sit oa the 11e~ri11g of this case, 
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proper proceedings had for that purpose, i n  the court of 
equity for said county, one William G. Morisey, cler'k and 
master of said court, was appointed trustee in  place of said 
Washington, and in  pursuance of a decree in  the cause, 
Morisey as trustee sold the laud at  public outcry in  Golds- 
boro, when the defendants became the purchasers a t  the 
price of three thousand and two dollars, paid the purchase 
money, and the sale was reported and confirmed by sa i i  
conrt, and under an  order thereof a title in  fee to the land 
was made by Morisey as trustee, by deed bearing date 
March 30th,1667. That  plaintiff's testatrix was not a party 
to said proceedings. 

After this last sale and confirmation, to-wit, on the 29th 
day of December, 1867, Smith was ejecled from the land by 
the defendants, who have held the continuous adverse pos- 
session of the same ever since. 

On the 23rd day of January, 1871, plaintiff's testatrix 
commenced an  action in  nature of ejectment in  the supe- 
rior court of said county against the defendants for the re- 
covery of the land, on the ground that the deed of trust 
from Smith to Washington was fraudulent alid void, whicll 
action was finally decided against the plaintiff a t  June 
term, 1876, of this court. The present action was com- 
menced on the 19th day of'March, 1877. 

To t l ~ e  issues submitted, the jury returned the follorvirlg 
finding: 

1. What is the amount of indebtedness in  said deed of 
t rust?  Ans. $18,761.23, of which $8,943.08 is principal, 
and $9,816.35 is interest. 

2. What is the value of the land in controversy? Ans. 
Three thousand seven hundred dollars. 

3. What is its annual value? Ails. Two hundred and 
seventy dollars. 

4. What  was the value of the personal property embraced 
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in said deed of trust at the time it was closed on the 29th 
day of December, 1867:) dns .  Three hundred dollars. 

The testatrix died after the comniencerneat of the action, 
and by her will which was duly admitted to probate ap-  
pointed the plaintiff her executor and devised to him the 
lands in controversy. 

The defendants for defence say that the plaintiff acquired 
no title to her interest in  the lands in  dispute by her pur- 
chase at  the sheriff's sale, under tho execution in her favor 
against Smith and others, for Smith had no iuterest a t  the 
time liable to execution, and that the plaintiff's action is 
barred by tlie statute of limitations. His  Honor gave judg- 
ment for the defendants and the plaintiff appealed. 

Mr. W. T. Faircloth, for plaintiff. 
Messrs Dortck, Strong and Smedes, for defendants. 

ASI-IE, J. The  defendants relied for their defence partly 
upon the statute of limitations, and we think the case turns 
upon that question. I t  is therefore unnecessary to consider 
i t  in any other a:pect. 

The defendants obtained title under the sale by the trustee 
.on the 30th of March, 1867, ejected Smith on the 27th of 
December following, and have had the continuous adverse 
possession of the land ever since, and the present action was 
coln~nenced on the 19th of March, 1877, more than seven 
years after the plaintiff's cause of action had accrued. 

But  the plaintiff insists h a t  the operation of the statute 
was arrested by the institution of the action of ejectment 
comrneiiced in  1871, for the land in controversy, which was 
not finally decided until the June term, 1876, of this court, 
and then that this action was brought within twelve months 
after the detern~ination of said suit. If this action were for 
the same cause as that brought by tlie plaintiff's testatrix 
and determined in  1876, the posilion would be sustainable 
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and  this cnsc would come within the  principle enunciated 
in  PIrrll v. Dacis, 3 Jones Eq.,  413. B u t  tliat case wds a n  
action of ejectinerlt brought by the 1,lwintiff's testatrix to 
recover t h e  laud in dispntc, on the ground tha t  ihc  dred i n  
t ru<t  made by Smith to J17ashiiigion was fraudulent and 
void as against creditors, and  this is a n  a( tion founded upon 
the  assumption that that  deed was h o n n j d c  and  valid, and 
seeks to convert the  defcndnnts into trustees, and havc the 
land conveyed to piaintiff o r  sold, and  after making certain 
deduetioas to apply t h e  remainrler of the procceds to the  
plai1;tiff1s debt. This is a cause of action different from the 
former action aud  altogether inconsistent with it. 

T h e  case of TVhi@ald v. Hill, 3 Jones Eq., 316, is directly 
i n  point aird we tliink settles this question. There, the  
lands of one Mug11 IViiitfielcl 11~id been sold under  execu- 
tion against Iiim, and  soon tlierenftcr 11e broltght an  action 
of ejectment agninst the  purchnier a t  the sheriff's sale, upor1 
t h e  g r o u ~ i d  that  the sale was fraudulent and  void, the  bid- 
d ing  a t  the sale as alleged hav;ng been "stifled " by the 
p u r ~ i ~ a s e r .  Aucl while this action was still ucridiug, but 
more than seven pears after t h e  sale, the  defendant having 
been i n  c.ontinuorrs adverse possesion thereof dur ing all 
that, time, the plair~tiff filcd a bill i n  equity alleging the 
fraud :it the sale, and prflying tha t  the  alienee of the  pur- 
c i~aser  might, be converted in to a trustee and the land re- 
conveyed to him.  But  this court held tha t  the suit was 
barred by the statute of limitations, for the  reason, " t h e  
right which the plaintiff ir~sisted on a t  law was to set aside 
the  sherig'; deed in tcto, aud  treat i t  as a nullity. The  r igh t  
wliich he  now insists on i n  equity is to convert the  defendant 
into a trustee, assuming the  validity of the  sale to pass the 
legal title, and admit t ing the  right of the  defendant to hold 
the  land as security for the  amount  of the  judgment and  
costs, wilich two rights a re  inconsistent." And again i n  
Taylor v. Dnwsorz, 3 Jones Eq., 86, i t  is held, where a deed in 
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t rust  was made to secure bonn $cle debts, one who took t l ~ c  
trustee's title, is protected by the  statute of l imitnt ion~,  how- 
ever fraudulent he may h a r e  acted i n  sdppressiag compe- 
tition, and  although he  bought i n  t l ~ e  property for the 
trustor." 

I t  will be noted, the plaintiff does not seek by his action 
as the  purchaser of the  interest of Smith a t  the  :;I-~eritf's sale 
to be subrogated to a n y  rights he  migh t  be supposed to Ilavc, 
to  redeem the land as ~nortgagor ,  for thttt wo~~lc l  sul)ject iiiw 
to t h e  du ty  of p n j i ~ i g  ttw de!)ts swuretl i n  t11e n~oi+:,rage or 
deed in  trust  before he could perfect I1i3 legal t i t le ;  bu t  he  
seeks to deprive the defendants of the  legal rights they have 
acquired by their Oona file purchase a t  tlie triistee's snle, and  
have  them declared trustees to his use, and to answer for the  
rents nud profits dur ing the t ime they have been i n  pos- 
session. W e  are n o t  aware that  a n y  such equity has  cvel 
been recogni7ed by the  courts. 

W e  are of tlie opinion the plaintiff's action was barred by 
the  statute of linlitntionr and tha t  there is no error. Tlic: 
j u d g ~ n e l ~ t  of the  court below i;: therefore a E r m c d .  

Ko error. AErmetf. 

B. F. HOGSTOX, Es'r. v. WILLIAJI IX. IIOWIE, :rlitl otllern. 

1. A testator, in the ~ecunt l  clxriw of his will, bcr~i~eathetl to  cert:lili rc- 
latioils of 11;s clcctaseil wife " d l  that  part  of m y  propi>rt,y that  I now 
ha re  tha t  I g o t  wit11 or by my mifc, to  be eq11:tlly tlivideil between 
them, fo be sepn~alecl front n q  othe~proper ty , "  by A :mil 13. I n  the 
third item he bequeathed to his own relations by blcotl " all thc b(tlame 
of m y  l~onsel~olt l  furnitr~rc :ulcl becl~ling," a.nd ill still anotller clarise 
(Iten1 7) h e  clirectecl his plantation to  be eol:l by his executor, and the 
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proceeds of snit1 sale "together wit11 any moneys on Imnd or debts 
due me, (wl~ieh debts I desire my rxcwtor to collect) and after taking 
out tlre aforefait1 bcqneste, be di~icletl into two shares,"-and paid to 
ccrtain 1~gatces ll~c:f~ei~l namcd; BeZd, that a legacy beq~~eatheil to the 
teat:ltor's wife by her grauilfather, bat which was never reduced into 
possession by the hnsl~and in his ltfetimc, and remained unpaicl until 
co1lectc.d By the I~rlsbantl's sxrcutor, did not pas6 to the deceased wife's 
relations as propcrty nhich the testator had "got " from her, h11t went 
to tlrose entitled under item 7 of the mill. 

2. W h e ~ x  proceecli~~gs to obtaill the constructiou of a will are comnrenecd 
by tlie executor bcfore the enpcrior conrt clerk or judge of probate, 
and tllon transferred to the  supvrior court in term for the adjudication 
of t l l ~  judge, the tlecijion of the latter, rendered witlioat objection, 
ail1 not be ~*ereraed on :~ppeal by reason of a tlrtfect of jurisdiction, 
first urged iu tlris conrt. 

(Dacis  v. Dacis, S3 N. C , 71; Heilig v. Foard, 64 N. C., 710; Rowland 
v. Tltompsoi~, 65 N. C., 110; Ihywoodv .  Hayuood, 79 N. C., 43; Brat. 
ton v. IJ)al;idson, 16. ,  423 ; Sfnley v. Sellars. 65 N .  C., 467; Cheatham 
y. Crows, S1 N. C., 348 ; Taytoe v. Bo~td, Bnsb. Eq., 5, cited ant1 ap- 

COSSTI;UCTION of a will heard a t  Fall Term, 18'79, of 
~JKION Superior Court, before Buxton, J. 

Josiah Craige died in  1863 leaving a will in which are 
contained the following bequests : 

Item 2. " I give and bequeath unto my sister-in-law, 
Sarah E. IIowie, and m y  biother-in-law, George R. Win- 
chester, all that part of my properly that I now have, that 
I got with or by,my wife, to be equally divided between 
them, to be separated frotn my other property by Eliza 
Wincllester and Sarah E. IIowie." 

Item. 3. "I  give and bequeath to my sister, Rachel Helms, 
and Leailder Craige, all the balance of m y  household f ~ ~ r n i -  
ture and beddiilg, to be equally divided among them, the 
aforesaid bequest to include my saddle aild bridle and 
trunk, to be divided between them by my father and ex- 
ecutor." 

Item 7. "My will and desire is that my  plantation be 
- - 

sold to the highest bidder, on such terms as my executor 
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may deem most beneficial to my estate, find that the pro- 
ceeds of said sale, togetber m-ith any moneys on hand or  
debts due me (which debts I desire my executor to co!lect) 
and after taking out the aforesaid bequests, be divided into 
two shares, one share to be paid to Rachel IIelms, tlle other 
share paid to H. B. Craige," with certain trusts imposed nn 
the estate give,] to Leauder Craige, riot ~naterial to be stated 
in detail. 

The wife of the testator, Josiall Craige, under the will of 
her grandfather, John Walker, became entitled to a legacy 
which was not reduced into possession by her husband 
during her lifetime, nor after her death during llis own, h e  
having survived her ;  but it has since been collected by the 
plaintifl', his executor. 

This suit is instituted against the defendants, who assert 
their conflicting claims to the fund under the recited dauses 
in the will, to obtain the advice and direc'tion of the court 
as to their proper construction and the rights to the parties 
to the legacy in the plaintiff's hands. The plaintiff who is 
the personal representative of the father of his testator, also 
sets up  a claim thereto ill that capacity, if there is an intes- 
tacy as to the fund. The answers admit the facts set out in  
the complaint and prefer their several demands as they are 
stated by the plaintiff. 

Thereupon, the judge below held that Sarah E. Homie 
and George R. Winchester are only entitled to such articles 
of personalty as came into passession of the testator wit11 or  
by his wife, and are not entitled to the fund claimed by 
them ; but that  Rachel Helms and Leander Craige under 
the 7th clause of the will, take the fund, and that there is 
no intestacy. From this ruling IIowie and Wit~cllester 
appealed. 

Messrs. Wilson, & Son, for plaintiff. 
iVessrs. Payne & J7ann, D- A. Covington, G. l? Strong and W7. 

IL Pace, for the several defendants. 
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S a m ~ ,  C. J. The argulnent on behalf of the claimants 
~ n d e r  tlle second item exhibited much research and careful 
stndy, and was pressed w i t h  great earnestness, but entirely 
fails to satisfy us that the terms of that bequest are suffi- 
ciently comprehensive to embrace this portion of the wife's 
estate, or that such was the intention of the testator to be 
ascertai~ed from the words i n  wl~icll i t  is expressed. 

This fund belonged to the estate of the wife, and could 
only be recovered by her administrator, and was first ap- 
plicable to her debts if she hat3 any. It did not, specifically 
and i n  a legal sense belong to her surviving husband, 
whose right thereto as her distributee could only be asserted 
t l~rough the course of administration by which i t  has 
reached his executor. It x a s  not therefore in the testator's 
own language, " m y  property that I now have that I got 
wit11 or by my wife," as it had not then been reduced to 
possession and thereby become his own. Nor mas it prop- 
erty m11icl1 required the agency of any one to separate this 
from his other property, as he directs to be done by the two 
persons named in the concluding words of the clause. That  
kind of property was n~anifestly ir; the testator's mind, 
which, derived through his wife, had become mixed with 
other similar property of his own and req:~ired judgtnent and 
p r h a p s  personal knowledge to make t h e  division and sep- 
arate that intended for the legatee relatives of his wife. 
Certainly a definite pvcuniary legacy unrecovered could not 
fairly come within the purview of his words, nor of his ex- 
pressed intent. 

The interpretation is strengthened by what is said in  the 
S U ~ ~ e e d i n g  and third item, wherein is bequeathed to the 
other defendants, his sister Rachel and Leander Craige, "all 
the balance of his (my) household furniture and bedding 
to be equally divided between thew ;" thus indicating, 
after the division has been made and the two kinds of 
p-operty separated, a purpose to dispose of the residce to 
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other persons of his own tlcotl. These clauses construed 
in connection in our opinion point to propert)' which by 
no rt~asonable intendment c:tn be cxteuded to take In the 
fund in  dispute. 

I n  the l a ~ t  item of the will, Ll3c testator directs the sale 
of his plantation and the proceeds thereof, "together with 
any money.; on hand or debts tluc me," after deducting pre- 
vious bequestr; to be "divided inlo two shares, one share to 
be pzid to Raclle! Helms, tl-e other share paid to H. B. 
Craigo " R ~ O  is 2ppointed hy the will trustee for Leandsr 
Craige. The latte;. seems riot to have been made a party to 
the snit. While in a strict interpretation, the legacy to the 
wife is neither ~noncy on hand nor a debt due the testator, yet 
i n  a more liberal eense, a n d  especially aided by tile words 
"which debts I desire m y  executor to collect," must be 
understood to have been used to comprehend whatever 
moneys might thereafter accrue in enlargement of his 
estate, as well that derived from his wife's cstate, as that  
paid by a debtor to his own. I t  is plain the testator under- 
dertook to dispose of all his estate and to die intestate as to 
none, and Lhis generd intent will be effective v~ l~e r i  i t  can 
be by putting any reasonable interpretation upou his words 
wl~icll will avoid :it1 intestacy. 

I n  the argument it was insisted that the action originated 
in  the court of probate which is without jurisdiction, and 
must be dismissed. W h t e v e r  force there may be in  the 
objection, if applicable to the case, i t  is not snpported by 
the facts as we interpret the record. No summons seems to 
have been issued, and the osly evidence that the cause mas 
ever in  the probate court is found i n  the caption to the com- 
plaint and ansn.ers drawn by couusel, The first judicial 
recognition of it is the order of transfer for trial made i n  
the superior court, as shown i n  the marginal erltry and  
signed by the clerk in his official capacity as such. I t  is 
heard by the judge without objection to  the mode i n  which 

23 
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t he  case reached the superior court, with acquiescence i n  
his exercise of jurisdiction in  the premises, and from his 
judgment the appeal is taken. 'I'lie case would seem tliirs 
to be properly constituted in the superior court, and not 

the principle applicable to an appellate jurisdiction. 
Davis v. Davis, 83 N. C., 71. The  actior~ seems to have been 
a special proceeding instituted in  accordance with the act of 
1868-'69, and transferred because questions of law are in- 
volved. Bat. Rev., ch. 45, 147 ; dleiliy v. li'oa~d, 64 N. C., 
710 ; Rowlnnd v. Thovtpson, 65 N. C., 110 : Ifiyzoood v. Roy- 
wood, 79 N. C , 42 ; Brntton v. Dauidson, Ib., 423. These cases 
poiut out the proper practice. 

But if the construction of the will, and directions as to 
the  discharge of its trusts when asked by the e x e c ~ t o r  for 
his guidance, n a s  heretofore the  function of a court of equity 
which is now vested exclusively in  the judge of the supe- 
rior court, the jurisdiction exercised is fully sustained by 
the ruling in  Staley v. Scllars, 65 N. C., 467, and  C'heathan2 
v. Creu~s, $1 PYT. C., 343, and references i n  the latter. 

In Stuley v. Sellars, the process was made returnable before 
the  clerk and was entered on the summons docket of the 
superior court where i t  rernained under a n  order of refer- 
ence to the clerk for twa terms, and was then remanded to 
the  jurisdiction of the probate judge. A motion to dismiss 
was made before the clerk, and  on his refusal an  appeal 
taken and t l ~ e  motion renewed before the judge. On his 
refusal and on appeal to this court, the judgment below was 
affirmed. 

I n  Chcatham v. C~ezbs, the summons was made returnable 
before the clerk and the complaint and answers filed i n  his 
ofice. The cause was the11 transferred to the superior court 
i n  term time, and  a motion hefore the judge made to dis- 
miss the  proceeding for want of jurisdiction as relied on i n  
the  answer. The  court allowed the process to be amended 
so as to make it in  form returnable to the term and  refused 
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ARGALL o. IXS. Co. 

to dismiss, and the ruling was sustained in this court. This 
differs from tlie present case only in the fact that no amend- 
ment is now necessary, as was then required. 

The court then had full cogniza~~ce of the cause, and for 
the first time, the objection is here taken, after acquiescence 
i n  tlie exercise of jurisdiction by the judge. When the ad- 
vice and direction of the judge are sought by an executor or 
other trustee, for his own protection, they will only begiven 
to remove present practical dificulties encounterecl in ad- 
ministering the trust, and the opinion can be enforced. The 
practice with its limitations is explained by the chief justice 
in Tnyloe v. Bond, Busb. Eq., 5. 

NO error. Affirmed. 

T. 31. ARGALL atid others v. OLD KORTH STATE INSURANCE: 
COXPANY. 

Insurance-Notice of Loss- H'niver.. 

1. Xotice to the local agcnt of a fire insurance company by whom the 
insurance was effected, in a few days after such loss, and by him com- 
munirated immediately to the company, satisfies the requirement of 
the policy that persons sustaining loss sho~~li l  "forthwith " give notice 
thereof to  the company. 

2. Wl~erc, shortly after the file, the adjuster of the compaliy visits tlie 
scene of the casualty, inspects the premises and makes a (declined) 
offer of compromise, and afterwards the company furniihes to the 
assured blank proofs of loss, which are filled up in the presence of its 
officers, it is uot error to leave it to the jury to infer, in the exercise 
of their best judgment, a waiver of strict proof of loss. 

(Collins v. Ins. Go., and TVillis r. Ins. Co., 79 N. C., 279 and 285, cited 
ancl approved.) 

C r v n  ACTION tried a t  Fall Term, 1880, of j o ~ N s T o N  Supe- 
rior Court, before Avery, J. 
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ARGALL v. INS Cv. 

This action was brought to recover the amount of a policy 
of insurance issued by defendant company, and the jury 
rendered sa verdict in  favor of plaintiff and the defendant 
appealed. 

SXITH, C. 3, The f i n d i n s  of tho jury upon the series of 
.issues subn~it ted to lk~srn leave baB t x o  exceptions to be 
gassed on in t11is airpeal from the ruiing of the c m r t  : 

1. The sufficiency of the  notice of loss, and 
2. The ~ufficiency irr fostn a1,c.k time of the proof of loss, 
The clauses in the policy out of which the points in  dis- 

Vpute arise are as follo~vs : " Persons sustaining Ems or dam- 
age by fire shall forthwith give notiee of such loss to the 
company, and, as soou after as possible, render a particular 
account of such loss, signed and sworn to by them, stating 
whether any  and what o t l~er  insurance has been made on 
the same property, giving copies of the written portion of 
all policies thereon, also the actual cash value of the prop- 
erty, and their interest therein ; for what purpose and by 

the building insured, or containing the property 
insured, and the several parts thereof, were used at  the time 
of the loss ; where and how the fire originated ; and shall 
also produce a certificate, under the hand and seal of a 
magistrate or notary public (nearest to the place of the fire, 
not concerned in the loss, as creditor or otherwise, nor re- 
lated to the assured), stating that he has examined the cir- 
cumstances attending the loss, knows the character and cir- 
curnstances of the assured, and verily believes that the 
assured has, without fraud, sustained loss on the property 
insured to the amount which such magisirate or notary 
public shall certify." 
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"The  use of general teruis, or  anything jess than a distinct 
specific agreement, clearly expressed anti endorsed on thic  
policy shall not be construed as a rraiver of any printed or 
writteu condition or restriction thereon. And it  is ~nutasllly 
understood and agmed by ar,cl between t i ~ i s  company and  
the assured, that  this policy is made and accepted i n  refer- 
ence to tile foregoing terms and  conditions, whic11 are Iiere- 
by declared to be a part of this contract, and are  to be used 
a n d  r e ~ e r t e d  to, i n  order to determine tllc rights :tnd obli- 
gations of the parties hereto in  all cases not herein other- 
wise specially provitletl for in writing." 

The  facts testified to and upon which the allcged errone- 
on? rulings were predicated are summarily these: 

The  fire occurred 041 the night of the 1Stn of March, 
1879, and the next day a messenger was sent by Flowers, 
the plnintiE, to one Kirkman,  t l ~ e  agent of the cornpiny by 
whom the illsurance bad heen eil'ected and residing nearest 
to tl>e'plaee of the fire, to give liirn information of the fact 
and  fo request him to communicate to his principal. A few 
days later, Flowers met with Kirkman a t  Sniitl~ficld, his 
residence, and twelve miles distant, and  informed him of 
t he  nakure and extent of the loss, and Kirkman told him 
h e  had received the message and  had co~nmunicated il to 
the defetldant and reque~ted that  the general agent and 
adjuster of the company should be sent, out to adjust the loss. 

Early i n  April the general agent and adjuster came out, 
inspected the prernices, made inqniry as to the iiaturc and 
extent of the damage, such as  he deemed proper, was 
lia~itled such invoices of goods as the insured liad preserved, 
tool; a detailed statement and estimate of the articles de- 
stroyed, and offered to pay $400 in  satisfaction of t l ~ e  dam- 
ages. Yo additional statement or  proof of loss was asked, 
aud  on leaving, the adjuster requested Flowers to write a n d  
procure duplicate bills of goods in place of those which 
could not be found. Subsequently tlle defendant company, 
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or  some one in its bel~alf, wrote to Flowers to send or bring 
such duplicates as had been received and he thereupon went 
to the  company's place of business a t  T17arreuton, on Ju ly  
15th, and was furnished with printed Io'orms of proofs of loss 
wllicll the company used, to be filled up. The  forms mere 
accordingly filled with the rcquirecl information, sigrled aztd 
sworn to, and handed to and accepted by t l ~ e  proper o fEcers 
of the company without objection or complaint. The de- 
fendant afterivnrcls refusing to pay, this actiou is brought 
by the assured and  llne co plaintifls his assignees to  rccover 
for the loss sustained. 

The  defendant's counsel insisted thnt the questio!~ of 
notice under the  terms of the  policy, and  its legal sufficiency, 
were questiorjs for the court to determine. The court ruled 
tha t  if the testitnony as to the facts was accepted as true, a 
question of law would arise the court must determine; 
if not, the evidet~ce w ~ u l d  be submitted to  the jury, aqd the 
law decIaredaccording to their findings. The  counsel re- 
fused to admit the testimony of the witness to be true, and 
declared his purpose to impeach his credit. The  course of 
H i s  Rounr in this was correct. 

The  defendant's counsel contended that  upon the evidence, 
ne i t l~cr  the notice of the fire, nor t he  proof of los3, had beell 
given i n  conformity with the  requirements of the policy, 
arid these being esser~tial conditions to fix the liability 
of the defendant, t l ~ e  plaintiffs could not maintain their 
action and asked the court so to instruct the  jury. The  
refusal of the court to give the  instruction was in  on^ 

opi i~ion entirely proper. 
The  notice of the fire given by a verbal messenger the 

next day to the insuring agent, atid by him comrnnnicated 
to  the defendant, was bctll in time and form suEcient.  The 
policy does not require it  to be in writing or  the informa- 
tion conveyed in  any special or formal manner. I t  is only 
essential t h a t  the fact be made know11 to the company forth- 
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with, tha t  is, in  a reasonable t ime uuder  the  circutnetances 
after the  fire occurred. 

"Tile notice need not be i n  writing," says a n  eminent 
author  on the law of insiirmce, "unless expressly so stipu- 
lated ; nor  need tlie iilsured go to the office nor  to t h e  agent 
of the  insurcrs fbr t h e  purpose of giving the notice." May 
on Ins., $ 461. " A notice from the  local agent  of tlie 
company, up011 i n f o r m a t i o ~ ~  comruunicated to liirn by the  
assured, is sufficaient." lbid., 5 463. "If  the  notice be re- 
quired to be ufo~tlizuitlr o r  as soon CIS possible or irntnedintely, 
i t  will ~i leet  the  requireme~it  if given with due  diligence 
under  t h e  circuiilstnnces of the  case arid without unmeces- 
s a q  or unreasonable delay. Thus, notice within  eight 
days :~f ter  t h e  fire and within five days after i t  came to tlic 
k ~ ~ o w l e d g e  of tlie insured has Iwen held to be reasonable." 
I b k l  , 9 462. 

\\'c t l i i ~ ~ k  His  Ironor also properly left i t  to the  jury. upon 
the cvidencc to infer a .ir,liver of a strict cornplitlnce wit11 
tlie rcquirenlerits of' tile policy. 

" It is i n  their j t 1 1 ~ -  co~npang's) option to waive any  de- 
l ~ : t q u e ~ l c y  on the par t  of the insured" i n  g iv ing  proof' of 
Ioss, aiid such a wiiiver will bc iuferred from ally conduct 
on the par; of  the  i n ~ u r e r s ,  clearly incollsistcllt with a n  in-  
t e~ l l lou  to i n ~ i s t  upon a friilure to give due notice." IDitl., 
5 4ci4. 
. \ jTe d o  not (leein i t  Iiercssary to pursue an investigaiion 

of the  numerous c:~ses decided in other states to which our  
attention was dircctctl in  tlle : t rgu~nent  bearing upon tlle 
cluestion as to what ccts will  :mlouni to a waiver and  d i s p e ~ ~ s e  
nitl i  a strict obserwtnce of this special provision i n  tills 
polic'y. and  n.c bciieve cornnnon in others, c,ince the recent 
c:iseq, Colli?~x v. I?is/ii.trnce C'onqmty and TViliis v. G C ~ L  L 
IIWL ~ ' o ~ i q m l y ,  reported in volu ale 79 of tile Reports, settle 
the  1:tw i n  this state and  fully support the  rulings of IIis 
Honor. 
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In the former case a double insurance had been effected 
upou the same stock of goods, one of which was withdrawn 
and another substituted in its place by the common agent 
of both* Tile colasent of the first insuring compalig to the  
second iiisurance was not endorsed on its policy as required 
nud as essentiaI to its continning liability, aud i t  mas urged 
that this avoided the colitract, of insurance. The court 
ljeld otherwise, and READE, J., delivering the opinion says: 
" There was evidence tendiug to show that  the defendant 
knew of the  substitution of one company for tlre other by 
its agent. and t!lere was 110 complaint agaiust it ; and wheu 
the defendant was endeavorit~g to adjust the loss with the 
plaintiii; ithe subs t i i~ f i on  zuas well E~tmun and ~o ohjcdiurt m a d e ;  
and the only objection now made is the technical one that  
the change mas not actually endorsed upon Glje policy," and 
he adds, "me are of opinion that the facts that the substi- 
tu tion was made by t1:e deje?icl(mt's agent with the dQcndnnt's 
Cnotdedqe a d  no objection nzntfe y o n  the  nftcnzydcd a+ustfizazt or 
bfforc clefion bmught ,  are a zmiocr of $!Ite objection that i b  ~ m s  7~oC 

cntewd O?L the policy. I n  the latter case, the same ohjeckions 
were made to a recovejly which are relied on here, and we 
content ourselves with extracts from the opinion upon the 
two points, '"That the plaintiff did :lot give immediate 
notice of the fire to the gensra! agent of the defendant i u  
New york. Tlze facts ill detail upon that point a re  that 
the plaintiff in a few days gave riotice to the local agent of 
the defendant i n  TL7ilmington, N. C., arid the local agent 
gave tlic notice to the general agent in New York, and 
thereupon the cleferidnnt sent an  agent to the plaintiff to  
examine the matter. His Honor left these facts to the jury 
from wliieh they might infer an acceptance of the notice 
suficient. We think His Honor might have gone further 
and chargecl t h e  j u r y  that t l les~ jacts being true, tBcw was notice." 

Upon the second question, the sufficiency of the proof of 
loss, the court say : " The plaintiff's bills and invoices of 
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goods were burned so that be could not furnish the agent 
that  evidence. But  by nlutual consent, the settlement was 
postpoued until tlle plaintiff could get duplicates of his  
purchases. At the time agreed on, they met again, when 
heinq uuable to agree they sepnrated, and the agaut re- 
turned to Xew York." No other evidence 01 loss was de- 
manded, and a colrpiiance with the precise terms of the 
policy riot insisted ou. "And it, wonld seen?," say t l ~ e  court, 
" t h t  while they were treating about ttre loss a n d  t11c plain- 
tiffi' offered such evidence as was in his powcr, ant1 i t  was 
ulisatisfaetory to the agent, be ought to have said in what  
it was unsatisfxtory. Illdeed we are to take i t  that t 1 1 ~  
objections which he made then are the saucre as made nov:, 
and that they are frivolous." 

aye are unable to draw a distinction from the facts of the 
present case favorable to the defei~dant, and t!~luk tliose eases 
decisive. Nor can the rig11 ts of the  plaii~tiif be forf'ei ted by 
the provision that nothing less tllan a distinct specific agree- 
meat, clearly expressed and ecdorsed on the policy, " shall 
be construed as a waiver ; " for the endorsement o i  consent 
to the second insurauce was as specifically required as was  
and is the precise mode of proving and authenticating the  
loss of which the defendant's conduct was a waiver, i n  those 
eases, and the general principle of law must in  all such 
cases govern. It is the duty of the court to aclllere to t l ~ e  
doctrines enunciated in carefully and fully considered cases 
heretofore adjudged, unless t l ~ e  error is pdpable,:mtl acting 
upon this view, and approving those decisions w e  must de- 
clare the law to have been correctly administered, and affirm 
the judgment. 

No error. 
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~7VIT,ETA31 I IOXXE v. TIIE STATE O F  NORTII CAROLINA.  

T h e  jriii8dicriou of the supl-erne court to  hear a c1:tim against t l ~ c  state 
bnsccl npou t l ~ c  I I~ I I -pnyn lcu t  of interest nllcged to  be due 011 a boiid 
i ~ s u c d  unclcr :in act of 1869, has been take11 :iway by an xment1nic:nt of 
t l ~ c  co~istitutioo in pursnnnce of chapter 268 of the acts of 1S79. Ancl 
s u c l ~  deprivation of jnridiction after suit brought is llot illllibitctl by 
the federal coiletitution as impairing the obligation of contracts. 

C'r,a~ar against the State heard a t  January Term, 1SS1, of 
TIIE SUPREME COURT. 

.Mr. TV. P. Bntchelor, for the plaintify. 
A l t o ~ n e y  General, for the state. 

ASFIE, 3. This is an  action brought hy the plairrtiff against 
llie state, under article four, section nine, of the constitu- 
tion, which provides that " t he  supreme court sliall have 
origitlal jurisdiction to hear claims against the state, but its 
decisions shall be merely recolnniendatory ; no process in  
the  nature of execution shall issue there011 ; they sliall be 
reported to tbe next session of the g e ~ e r a l  assembly for its 
actiou." 

The  action is to obtain the recommendatory decision of 
this court upon his claims, which have accrued by way of 
interest on a certain bond for one thousand dollars issued 
under and by virtue of an act of the legislature ratified on 
the 3rd day of February, 1869, and  entitled " a n  act to 
atnend the chartcr of the Western Knilroad Corupaay," 
wltich bond hns coupons for interest a t tacl~ed at the rate ot 
six per cent. per annum,  payable 011 the first of April arid 

*Iinffin, J., was associate couusel for the fitate and  did not sit on the 
henring of this case. 
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LA., first of Cktober in each year. And i t  is for tlie non- 
payment  of tlie coupons falling due from the  first of April, 
1870, to the  first of October, 1879, inclusive, tha t  tlie plain- 
tiff complains. 

A t  the  J u n e  term, 1880, of this court the  attorney general 
filed a demurrer to the  complaint for 3 defect in not stating 
facts sufficient to constitute a cause of action, the  grounds 
of which are set forth i n  the plea. T h e  cause mas contiuued 
by consent from J u n e  term, 1830, to January  term, 1881. 
I n  the  meant ime i n  pursuance of an  act of the  legislature, 
ratified the  14th day of March, 1879, entitled an  act to alter 
the  constitution of North Carolina coucerning the debt of 
the  state," a n  amendment  of the constitntion was submitted 
to the  qualified voters of the  state a t  the  gencrnl election 
held i n  the  state on t h e  secvnd day of November, ISSO, 
a n d  m-as adopted by a large majority of the  voters, to wit, 
one hundred and  eleven thousand nine h u ~ i d r e d  and thirty 
votes, so tha t  said amendment is now a par t  of the consti- 
tution of the  state. T h e  amendment is to section six,  article 
one, of the  coristitution by addiiig a t  the  erld thereof the 
following: " nor s l ~ a l l  the  general aisembly assutne or pay 
or authorize the  collection of a n y  tax t:, pay, either dirrctly 
or ir~directly,  expressed or implied, a n y  debt or bond in- 
curred o r  issued, by authority of the con~kmtion of t l ~ e  year 
1S6S, nor  shall a n y  debt or bond i ~ ~ c n r r e d  or issued by the  
legislature of the  year 1868, either a t  the special session of 
tlie gear 1868, o r  a t  its regular sessions of the gears 1SGS--'GS, 
a n d  1869-'70, except the  bonds issued to fund tile interest 
on the old debts of the  stntc, unles.; the ~ ~ r o p o s i n g  to pay the  
same shall  have first been submitted to the  peoplc, autl by 
them ratified by t11c vote of a ntajority of all the  qu:ilified 
voters of the  slate a t  a regular election held for tha t  pur- 
pose." 

T h e  claim set fortk i n  the  plaintiff's complaint upon 
which recommeudatory judgment of this courl  is demanded 



364 I N  THE SUPREME COURT. 

is, for coupons attached to one of the  bonds espncia!lp pro- 
scribeJ iu  this amendment  of the  constitution. T h e  attor- 
ney general i n  behalf of the  state, i n  view of this prohibi- 
tion of the  pityinent of this bond contailled i n  t h e  said 
amendment,  moves a t  this term of the  court to dismiss the  
action on the groond that the  jurisdiction of the  court has 
beeu taken away, over tlie subject of the  action, and this is 
the  question for our  consideration. 

There has been a prevalent opinion i u  this state and  one 
entertained by  gent1e:iien of the  highest eminence i n  the  
legal profession, that  the  legislature of 1868-'9 traoscel~ded 
its litnitcd powers, under t h e  constitution, i n  c:.cating the 
class of bonds to which the  one in  question belongs, a n d  
that, they a re  therefore illegal. TVhetlier this opiuion is 
well f(3nnded or not i t  is not for us to say, as we believe this 
court  is precluded by the  said amendment  of tbe constitu- 
tutioa fro111 going into tha t  inquiry. \\ 'hen the framers of 
the  constitutioll invested the  supreme court with the  origi- 
nal jurisdiction of hearing c la i~ns  agninsi t l ~ e  state, rvc are  
of the  ol)inion tha t  that  provision in  the  co~~s t i tu t lon  had 
reference exclilsively to those claims agaiilst the  stntc which 
the legislature in  the  exercise of i.ts functions unticr tllc 
coastitution were authorized to pay by appropriate legisla- 
tion, but was never intended to cmbrnce a case involving 
t h e  necessity of submitting the questiori to tlie people, 
whetllcr the  claim should be paid. Wc take the  dis t~nct ion 
to be this,  tha t  wllen the  legislacure may by act o r  resolu- 
tioil direct t h e  trc3surt.r of the state to pay a claim against 
the state, there, t h e  supreme court has jurisdiction : but 
when tlir legislature is prohibited by the  coustitation f x ~ u  
the exercise of such power, and can only order the  paynlcilt, 
after obtaiiiing the  assent of the  people by a popular vote, 
tllcn i t  does not have j~lrisdiction, for it was never inte:ltieil 
tha t  the snprelrle court sl~oulcl have the  power or autllol.ity of 
advising the legislature as to the  subjects of its legis!ation 



on: d ' r ceor~ imel~c l i l~g  to tlicnz the  doty of pazsing a law ask-  
i n g  the  p o p l e  to elotlic them with a power w h i c h  i3 (1~>11ied 
them by the constitution. I t  would be a n  act of s u ~ x r c r o -  
gation, a n  act ob:loxious to the  charge of p r e ~ u i n p t i ~ ~ i ~ ,  fgr 
this co i~r t  it] thc  face of the  unmistnkable will of t!ic l)roj,le, 
declarcii i n  the organic law of the land, to recominonci ! o  
the legislati~re t11e paynlent of this claim. Chi1 we a l l \  isc. 
t he  legislature to i t ,  w l i ~ n  the constitution tlec1,tx.s they 
shall  not pay i t ?  

So far as concerns the  objection tha t  the  amendment cnu- 
not apply to this case, for the  reason i t  ~ a 3  adoptetl a f k r  
t h e  commencement of t h e  action, t h e  question is scttled by 
the  supreme court of the  United States in  tlje c a m  of R. R. 
Co. V. Tennessee, 11 Otto, and  R. 12.  ('9. V. J ~ U ~ C L ~ ~ U ,  ILid, 
833. 'i'he h t t e r  case was 011 "all  fours" with thii .~ T l ~ r 2  
the  legislature of tho sintr: had passed a statute giving jraris- 
rlictioo to certain ccurts of the state to Ilear and  tlctcrrnir~e 
claims against the  state under  the  sanle rules as i n  s!lits 
again3t inclividuals, and provided t h a t  if j a ~ l g m c n t  be icn-  
derecl against the  state, ~t should be the  d n t j  of' tlic camp 
troller, 011 the certificate of the clerk of the court together 
with that  of the judge wlio tricd the  ca,usc that the rccovery 
was just, to issue his warrant  for the  arnolatlt, kc .  Subse- 
quent ly  tliis act was repealed, bu t  before i t3 r e p e ~ l  anid 
whils the  first act was in  force, 311 action was brought hy a 
railroad company against the  state. The action was d i s  
missed by the  supreme court of Alabama, and its judgment 
approved by  the  supreme court of the  United States, upon 
t h e  ground that  the  repealing act was not in ~ i o l a t i o n  of 
t h e  provision of the  constitution of the  United States for- 
bidding t l ~ e  passage of lnws impairing the obligation of 
contracts. 

We are of the opinion t h e  jurisdiction of this court over 
t h e  subject of this action has  been taken away by the adop- 
t ion of tbe  amendment  to the constitution, a n d  tha t  uuy 
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recommendation n c  111jg11t make would be extra judicial. 
The action must therefore be dismissed. 

PLK C:U~:IAM. Dismissed. 

1. On nlotioir to  set  ?+le a jrlclgment upon the g r o i ~ n d  of exensable neg- 
lect, if it nppenr tha t  :I ciunnlons !\.:is persoixtlly served on the  defeucl- 
& L I I ~ ,  he is ;~t'ftxtcd nit11 notice of tile j l~ i lq i i~ent  an(1 l n w t  mxlx his 
motion witllii~ a gear after its rei~tl i t ion; but if uot, he may make it a t  
any time within one year : ~ f w r  aclua! i~orice of tlie j udp ien t .  

2 .  TVl~erc i n  s11c11 cssc the summons  waq rrgr11;lrIy served upon defend- 
silt nnil the eounwl einplojed by him failed t o  enter llis plea<, and the 
d e f e ~ ~ d n ~ ~ t  made no inquiry as to tile dispocition of thc caw uutil nearly 
five years after rei~dition of judgment;  Held that  his lacl~es were inex- 
cusab l~ .  

( G n e l  v. Irw~zon, 65 N. C., 76; R w l i e  v. Xtolcely, IB. ,  569 ; Mabry v. Er- 
win,  SS N. C., 4.5; As7cew v. Capehart, 79 N. C . ,  17 ; NcUaniel v. V a t -  
kins, 76 N. C., 390 ; H(111 \-. C ~ a i g e .  GS N.  C., 303 ; Smith v. Hahiz, SO 
N. C., 240 ; Jarman r. Snzlnder~. 64 N .  C., 367 ; Tooley v. Jasper, 2 
2 H l y ,  353; L V o l y t ~ e f ~ x  v. IIttey, S1 N .  C., 106, cited ancl approved ) 

M o ~ r o r  under section 133 of the Code to set aside a judg- 
ment, rendered in  the above entitled action, heard at  Spring 
Tern], ISSO, of ROEESOX Superior Court, before Ewe, J. 

The fo!lowing are the facts found by His Honor: At  fall 
term, lS73, of the superior court of said county the plaintiff 
obtained :I jndgment against the defendant in manner and 
form following : " It appearing by complaint of plaintiff 
in the above entitled cause that the defendant is justly due 
and indebted to the plaintiff in the surn of four hundred 
and  fifty-five dollars a ~ ~ d  sixty-one cents and the defendant 
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having  failed to answer, i t  is considered and  adjudged 1 . 1 ~  

the  court tha t  the  plaintiff do  recover of the  defenciant, A 
A. RlcLean, administrator of G. MT. McLean, deceased, tile 
s u m  of four lluhdred and fifly-five dollars and sixty-one 
cents and interest on ta-o hundred and  ninety-nine dollars 
and  eighty four cenk,  till paid, aud  costs of this a c t i o ~ ~ . "  
T h a t  the  judgment was rendered on a negotiable promis- 
sory note, u r ~ d e r  seal, given by defend;int, A. A. McLenr~, a. 
administrator of G. TV. hlcLean, deceased, to D. K. PllcLean 
i n  consideration of a n  open account due by thesaid C:. JY. 
hIcIlean to the  said D. 11. AIcLean, and was docketed 011 tlle 
jutlgrnent docket of the  superior court of said county 011 

October 15t11, 1875. Tha t  about three weeks before the  fall 
term,  1873, of the  supcrior court of said county, tile defend- 
a n t  requested a n  attorney to enter for him i n  s:lid case, tilt. 
pleas of fully administered, no  assets, and  all the  other pro- 
tecting pleas of an  administrator, and that  said attorney 
promised h im h e  would do so, and allat before t!la: t ime I:e 
h a d  employed the  said attorney to appear ill said case and  
had paid h i m  his fee, and that  the  said attorney did not  
m a r k  his name to the  said case,lsut for some cause, u n k n o ~ v n  
to the  said A. A. McLean, adrnir~istrator, did not file a n y  
answer, nor enter any  pieas therein, and that  tha t  fact Tvat 
not known to  defendant unt i l  the 23th day  of March, 1380. 
T i l ~ t  the  actiou mas cominenced i n  &i rch ,  1873, i t  being 
sl,ring term of said court, axd  judgment was rendered a t  
fdll term, 1875, for want of a n  a t ~ s n e r .  ? ' h t  a t  fa11 tel.111, 
18'78, J. C. RlcLean, administrator of D. H. M c L ~ n n ,  tie- 
ccawd, brought a n  action against the suit1 A .  A. IllcLeall a i d  
ag"il:at J fcKoy Ekllcrs alld X. A. Mrlle~s W!IO n-erc su~otie:  
on ]]is adulinistr:ttion bond, to enfcrce p y ~ n e n t  of tllc : i f ~ ~ . -  
saitl j \~c lgmei~ t ,  a11d t l ~ a t  the complaint i n  snit1 net ion was 
llot hled until  fall term, 1679, of .aid coul.t, and i l ~ c  <aid 
suit is now pending. Tilat the d e f ~ j ~ ~ t l a n t  hat1 n o  asqr+ 
tllr t ime tllr aforesaid j u d g ~ c e n t  was w n d ~ l d  against llir~!: 
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and has no assets now. That  defendant allowed judgment 
absolute in favor of' Mary Ann McLean to be taken against 
him, on open account for the amount of five hundred dol- 
lars i n  January, 185'5, after demand had been made on hini 
by the plaintiff for the payment of the negotiable promis- 
sory note above described. The motion to set aside the 
judgment was allowed, and judgment against the plaintiff 
for costs of motion, and from these suIings the p l a i~ t i f f  
appealed. 

ASHE, J. This was a niotion to set aside a judgment by 
default under section 133 of the Code, upon the ground of 
surprise or excusable neglect, The decisions of this court 
are not uniform and altogether reconcilable on the construc- 
tion of this sectioli of the code. I n  Griel v. Verrton, 65 No 
C., 76, where the motion was tnade after the year froln the 
rendition of the judgment, but within twelve months before 
the motion to set aeide the judgment, the court held that  a 
judgment by default against a party who had employed a n  
attorney to enter his pleas, and such attoruey had neglected 
to do so, Is a surprise within the meaning of the ~ect ion,  
and the neglect of the party to examine the docket and see 
that the pleas werr: in, is an excusable neglect. And at  
the same terrn in the case of Bjtrke V. Stokely, 65 N. C., 569, 

was a motion to set aside a judgment by default and 
inquiry and a final judgment, on the ground that the de- 
feuclant had written to a n  attorney residing in  the town 
where the action- was pending and employed him to plead 
to the action, stating that he  had a meritorious defence, but 
no appearance was entered by the attorney and the defend- 
ant  did not know whether his letter had been received, and 
he was not aware that the attorney had not made au ap- 
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pearnnce in the case until a fern d a j s  before his motion to 
set aside tile judgment was made, more than a year from 
its rendition. The rr~otion svas disallowed by tlie court 
below, and Ps knsos, C: J.. said : " We concur with the court 
below in  ! I~P  concI~1sion that the defendants do not make 
out a ctice of mistakc: inad\-ertenee, surprise or excusable 
negligence under the code, section 123, as to the judg- 
ment by default," but the fim11 judgment was set aside on 
the ground that one of the defendants had died pending 
the action. I n  iVcibry v. Erzuin, 7s N. C., 4.5, 46, two cases : 
The motion was ref~lsed by this court, READE. J., staying, 
" more than a year had expired hefore the motion was 
made a n d  therefore i t  cannot be allowed." I n  A3ew v. 
Capclrart, 79 N. C., 17, the motion was uot made within a 
Sear after the rendition of t l ~ e  judgment and the plaintiff 
alleged that he did not discover the nlistake until within a 
few months before tlle institution of this action. Judge 
Bysnx, speaking for the court, said : " Bat he was a party 
defendant to the actioli wherein the alleged mistake occurred. 
The  law presumes that he took notice of all that occurred 
in the progress of the action and of the  j~tdgment rendered. 
I Ie  has neither s l~own nor alleged any excuse i n  rebuttal of 
this presumption. I t  was his duty to take notice." And i n  
the case of MeDaniel r. lFatkins, '76 N. C., 398, where His 
Honor in the superior court, as in this case, found the facts 
" that the defendant had no notice of the existence of said 
judgment, except such as appeared upon the records of the 
court, and the motion was made by the defendant more 
than a year after the rendition of the judgn~ent ,  and upon 
that  state of facts ordered the judgment to be set aside, but 
this court, PEARSON, C. J., delivering the opinion, says: 
" W e  think His Hoaor erred in  respect to what ' amounts 
to notice of judgment,' which is a matter of law. Suppose 
judgment by default be taken at the appearance t e r ~ n  in  a n  
action rommenced in the superior court, the defendant has 

24 
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of the caase and mast  malie his motion wi!iiin n y e w  c$o. 
:hc .~.e,idition of the juc!g,lzci~t ; h u t  w i i ~ t ,  11c h,ls not  been I?er- 
,onally served with notice, or  IM.: l~ecil rn,lde n ~xirty l o  the  
action witliout his knowledge, tile11 11c may mrhe  111~; rno- 
tioii a t  m y  tinre I (  ithill onc yi. t i .  :!iirr c ~ c t ~ i c ~ l  ),dice of the  jtidg- 
nzcnt. 

Applying the principle of this diitin,tion. ~vh ich  we tiliuli 
is fully recognized in thc  cases rtbox-r citetl, tllc defenditnt 
has  i ~ o t  brought himself within tlic provisio:ls of sevtion 
133. He was :I party to tile action, regularly scrvecl with 
t h e  summons, and,  after en~plog ing  counscl, he  never en- 
quired what had become of his caqe cn t i l  n c n ~ i y  five years 
after the rendition of the  judgiueut, and  wl~ i le  we do riof 
undertake to decide the  question, ~vliich will probably bc 
raised on the  trial of the  action 011 the  adininistrntion bond 
now pending i n  the superior coiirt of Robeson, with thr  
lights now before us, we are  unable to see, if his attornej 
had entered, as he  directed, all the  l)rotecting pleas of at 

ndloinistrator, how it would have availed h im,  i u  tha 
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action, v;hich  is foancled up011 his note undcr  scal. S( e 
Pnrsons on Ccntracts, 1 2 5 .  l i t d l  v G:.aiy, GS S C ,  303. 

But the t1efen~la:lt irliists t l ~ a t  even if the  defcvciailt li:r~, 
failed to m,rl1c~ o l ~ t  a caie of surprise or excowltle nqligr.~iccl 
under  scxtion 133, tile fa,+ fout:cl by I r i s  l i o n o r  ill the  
court b e l o ~ r  ~ r ~ n k c  cu t  iuch a, c:j-e, as the old court5 of 
crluiiy M.UU!IJ. have ss.t a-idc or elljoined the ju!lywent and 
the superior co~~r t -3  now Liv ing  a11 the ju r i s~ l~c t lon  or the 
?Id courts of y \ i i l y  shoul 3 set it asldc, :ind to sustmrl the  
point, the tlcfcndallt's counsel relied upor. thc caws of Si~ziflt 
v. Haltn, SO N C , 240 ; J,crrnn)~ L . Sxuizdcrs, 64 X. C; , 367 ; 
Tooley's Frcc1:fcir.s v , " c r q w ,  2 E n y  , 083 : J I o l p e ~ t z  x-. ILuq7  
S1 N. C ,  106 E u t  thc3e cxsw are not :tpplicxblc a n d  d o  
not sust,riil tile defenilant's position. I n  ,'4t?ith v. I h j u ? ,  
the  j u d g i ~ c l l t  wnq set a ~ i t l c  on t l ~ e  grouucl of f raud ,  in  
T'ool~y's E:'c'rs v. .Tcl~pr,-, the  i:rjuilction was refnsetl to be dis- 
s o l \ - ~ d  by J ~ a d g e  IIar,r, Lecnuse the  contract was unconscion- 
able, a n d  the tol!tl s ~ c d  on was alleged to have bees foullileil 
in chninperty aud n ~ d l n t ~ n a n c e ,  a11d Jutlge T ~ r r , o r ,  11,1t! 
rendered n judgment  il!?o!l the  bond. i n  Jarman V. Scrt~n- 
rlcrs tile judgment  set a s ~ d e  was rendered i n  violation of a n  
express agreement between the pnrtles, and the plaintiff 
hail taken an n::conscientious a d v a n t ~ g e  of the  defendant, 
and  ilio1gneu.c v. II~iey was disposed of upon t!le snnze 
p u n d .  "A court of equity will not g ran t  an i:ljunction 
against a jutlgtnent, when there l ~ a s  been negliqence on ttle 
part  of" the compl;~ir:ant i n  availing himself of a defence a t  
!awl or otller neglect." To authorize a court of equity to 
interfere b j ~  i ~ ~ j u n c t i o n ,  t l ~ e r o  must  be some fact, wllich 
clearly proved i t  to be against conscience to execute a judg- 
ment  at law, and  of which the  injured party could :lot 
have availed himself in  court of l aw;  or of w h i c l ~  h e  
might  h a r e  availed himself, but was prevented by  fraud or  
accident, unmixed with a n y  fault or negligence i n  hinlself 
or his agent$, Adams Eq., I$?, note 1, and  cases there cited. 
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I n  the  view we have taken of t h e  case, me do  not tlli~ilr 
we have anything to clo w i t h  the  question, whether the 
complaina~l t  had assets wlren he  gave the bond, or how tha t  
fact, be i t  as i t  mag, can atrect the  question presented by 
the  record for our  determination. 

We think the  rul ing of I l i s  Honor  in the  court below was 
erroneous a ~ l d  his judgment on the motion is reversed, a n d  
judgment must be c l~tered in  tllis court for t h e  plaintiff. 

Error.  Reversed. 

DAVID PEXDER and others v. N. J. PITTNAN and otlrev. 

1. Au injunction against carrgi11,g out :I curtract  of sale, mnde n~ltlcr  a 
power contailled in a nrortg;lge, mill  not be grarlted where the rcliof 
to which t l ~ e  p1:lintifl' conwivrs hin~self c~~titl(zcl is not sought r~ot i l  
the sale llns been n~nde  and the rights of n plirchnser l~nve intervc3nccl. 

9 .  117 o i ~ l e r  to be ill n situation to awi l  llimsclf of his suppo-rd eqnit ic~,  
the plaiutilf 41onltl 1:aw attended tl!e mortgage s:ile (11e Irn~i:lg fu l l  
]lotice w h e i ~  a11d vhe re  it TI oulcl tahe p1:lee) and apprised the  biilclcrs 
of his claims in the preliiises. 

(Cupe7~art v .  Biggs,  77 N C., 'XI; Pzrrnell v. Tiiughaiz, IO., 268, cited, 
clistinguiel~cd arld approvrd ) 

APPLICATIOX for a n  injonction i n  an action pending in 
~ ~ n ~ c o l r r r ~ c  Superior Court, heard a t  Chambers 011 the  Zlsk 
of April, ISSO, b9fore Gwi'ger, J. 

Injunction refused and restraining order dissoIved, and 
the plaintiffs appcalrd. 

JJess~s. TI'. B. R o d m n n ,  Geo. IIoz~lard and ficd. Pllilips, for 
plaintiffs. 

JJessrs. Murray k TJ'ootlard and  Cotanor R: W o o d a d ,  for de- 
fendants. 
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S a m ~ ,  C. J. T h e  plaintiff, David Pender, owning a lot 
in  the  town of Tarboro occupied and  used as a store, the  
location and  dimensions of which a re  par t~cu la r ly  described 
in  the  complaint, on January  Is t ,  1874, his wife uni t ing 
with h im,  conreyed the same by deed of mortgage, to t h e  
defelidant N. J. Pittnnaa to sccure a debt due  h im of $::,000; 
contracted for money loaned payable on the first day of the 
next  year and  the interest s e m i - a n r i ~ ~ a l l y  with a power of 
sale in  case of default in payment  a t  matur i ty  on twenty 
days notice. T h e  a ~ c r i i i n g  interest Ite continued to pay up 
Co January  l s t ,  1S80, but was not required to pay t h e  pr in-  
cipal. On Febronry ls t ,  1877, he  alone made a second 
mortgage of liis interest and estate in  the  lot to J o h n  Eor -  
fleet to secure several notes execuiecl i n  the  riame of the  
firm of Pender cS: Jenkins, of which he  mas a member,  of 
the  aggregate priilcipnl of $22(i( i  33, and a further sum of 
$750 to be thereafter advanced and  wl~ ich  was advairced by 
t h e  m d g a g e c ,  with a sirnilar provision for a vale a t  nrip 
t ime after February 13th ,  18'78, a t  the election of tlre 1nor1- 
g a p e  on his derilarid in  case of fnilure to mtllic payment. 
On January  dst, dST9, Pender made a tllird ~ n o r t g q e ,  his 
wife being a, party,  to Josepll B Best of his residuary estate 
in  the premises to secure a note of tlrat d'lte d u e  the  latter 
a n d  payable one clay after date and with a l ike c1:luce con- 
ferriug authority to sell after s notice of twenty days. On 
November IOtll, 1879, Pender conveyed the lot snhjcct to 
these mortgages to the plaintif?, A ~ i d r c w  J .  Cottcn, i n  tru>t 
to hold the  same as a security for three several bonds cxe- 
cuted the same day to s a d  Pender bjr his wife, one of $2000, 
papable a t  ninety (lays; a seco!icl of the same amoulit a t  
f ~ u r  m o n t l ~ r ;  tile third of $%OO ~ l t  s i s  rnonthu, with a 1)ro- 
vision tha t  if the  bonds were paid as  tlley respeciively fell 
due, the  estate should be couveyed by tllc truqtee to her, 
the plaintiti; Mary C., for her separate use or to s u c l ~  ~ t l r e r  
persorls as she should designate i n  !vriting, and  tha t  if she 
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should fail to make the  payments, t h e  estate should be re- 
conveyed to  Fender. On November 19th, 1879, P t n d e r  
made  a general assignment of his personal property, in- 
cluding his wife's bonds to the  said Colten and John 1,. 
Briclgers, trustees, for tho  security and payment of his debts, 
g iving priority to those in  the  mortgages, the  fund thus  
created being suScient ,  as he alleges, to p:~y in full tl,e pre- 
ferred debts a n d  a r~ table part  of the  0thei.s. On the day  
of the  assignment but  after its execution, a judgment was 
recovered agair~st  Pender by one of his creditom before a 
justice of the  peace for about $70 wl~ich  was at once dock- 
eted i n  the  superior eourt and execution sued out  thereon, 
levied upon the equity of redemption ill the lot, and a sale 
advertised ; hut  this was prevented by Bender's satisfjing 
the debt. On 3~11unry I s t ,  ISSO, a f k r  due  public notice in 
the name of all the  mortgagees, Norflcet (actiag fur hiinself 
and the others), sold the  premises to Thomas H. Gatlin, he  
being tlle highest bidder, a t  the. price of $7526, the  terms 
being that $2000 should be paid i n  cash and  t h e  residue i u  
ecInal instalments at one and two gears with i n t e r a t ,  aud 
pos~essiori delivered on April 1s t  following. hceordingly 
$2000 was paid on the day after the sale a n d  three thousand 
dollars more were on the  14th day  of the  month paid to  
Norfleet who died sor~u after, and the  defendants, W. 13. 
Joiiri~ton and Benjamin h'orfieet are h i s  executors. 

Tlle complaint charges that  the sale was premature  and 
not autllorized under anj7 of the mortgages: not  under  the 
first, because the  interest on the debt had becn regularly 
p i t 1  a n d  the forbcarar~ce of the m o r g q e e  to assert his strict 
legal r ight  for the  default a s  to the principal, for so long a 
period, entitled the  mortgagor to  a reasonable previous ao-  
tice of the  intent to termillate the  i n d ~ ~ l g e n c e  i n  order tha t  
the  latter migh t  have an opportnnity to raise the ~ r c a n s  to 
meet the  obligation and obviate the necessity of a sale;  uoi, 
under  the  second, for wane of a prior denlaad ns provided 
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in  the  ~nor tgage  deed ; nor w d e r  ttne last because no default 
had tllen been incurred. 

T h e  plainti$ P w d e r ,  alleges that  the m o r t ~ a g e e ,  Pi t t -  
man ,  did n o t  authorize or a5sent to a sale under his mor t -  
gage, and th?r upon conversations with him and wi th  Nor- 
fleet, he had inlkrre? tha t  iuasmucl~  as tie had paid the 
exenation, there  itould Lc no ssle under  t h o  mortgage 
deeds. 

T h e  object of t ? ~ e  suit, inrtitute J on 21;tl-1, ISSO. 
is to have the contract of sale snnlrlled-a resale of the  pre-  
miws under tllc direction of the  court-an assignment of n 
hotmstead to Pentlcr a n d  wife an11 ~x~eanrvhile an  injunc-  
tion against further steps to consumn~ate  the  sale. 

Tile defendants, the  executors of Norfleet, answering o n  
infon.rnaCicn 2nd belief, say the d e  was udwrtised i n  t l ~ e  
name of the  mortgagees by their testator after a conference 
with L'itttnan, and,  as he understood, with Pitt:ll:mls concur- 
renre, a t  the  court hoxse and ten other public places ill the  
town for tlle full space of t ime specifid in  the  deeds; and 
tha t  t ! ~ e  said John  hi. Bridgers, the  attorney arid a d v i s ~ r  of 
Pent-le~ and one of thc t r w t e e ~  i ~ a  hi.; general ass ig r~nen t ;  a193 
agreed '' tha t  i i  would be for the  interest of Pender tha t  tlle 
property shoi?ld be sold rxnder t t ~ e  mortgage deeds; a n d  on  
the  day of the  sale h c  was consulted by the testator as to the 
t ime of delivering possession, and asselited to the announec- 
meut  that  i t  would Ee o n  the I s l  of Apri l ;  tllat Peuder  
Eliniself~tated a few days before the sale that the  property 
would be sold if ~t brought tile ~ m o u u t  of the mortgage 
debts;  that  their testator as appears by entries i n  his books 
on January  12tl1, ISSO, in  his accounts with certain persons 
for whose bellefit tlle notes of Pender  & Jenkins were taker! 
in  his name and to wliom lle had transferred them, charges 
himself wit11 their alnount and on the m s t  day paid thetn in 
full the bal:ince due  including the  notes. 

T h e  det'eudant, Pi t tman,  w h o  with the executors puts in 
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n joint answer, says thn t  his last interest  :\.as paid t h r o u g h  
alr account wliieh P e n z i c ~  had  agains t  h i s  wife \;.hose sep- 
a ix tc  cst:itc he \!-as mun:~gin:g, in order tha t  he r n i g i ~ i  make 
I I a i i i ~ i s t r o  account of tila trust fund to thc first 
of t f ~ e  yenr. 

'Cljc dcfcndnnl, Gat l in ,  al isncrs I l lnt ,  r ~ i t l l o ~ i t  purmnal 
k::ow?edgc of the h e %  Lr; t  o n  'ilfori:~ntion and Ixlie!; thc 
h t : i t i~ r ,  Zor!lect, ditl ~ i i : j l i r  i l c ~ n : i ~ i r !  of l!a?nlent of ':!~t: debts 
~!~eni ioz lcd  j r ~  his iitxxl, Ixdorc ~)wcwifir,g to sell 'k'ilnt the 
-. ,c.l,~nrk , , inllmtcd to Norficct \:.he11 informctl of t l l~scii icnnel>t 
of t h c  cxconlion by Pe~lder ,  ?rii..; p r c c e d d  l>y t h e  exi>res:,ion, 
': I 11:tvc got rlotlii~lg to do wit11 tilct:'' :md d i c l  not  ~ w r r m t  
tlic i11tlue:icc tLat I:e ~ i o u l d  s a s p e i ~ d  proceeciitlgs f<ir .ale ; 
th;\t he paid n f:iir price i'ur tlje l and  nnil honglli, H I ]  good 
f;:itll, su;)posiilg :t!l the reqnirznlcli t i  of tinc deeds lo !~nve 
I ~ c c n  observed ; that, Iris c:s t ldendant ,  Pii t i l lan,  tolti !:im in 
I"c.l,r~~nry ilsnt h e  i ~ c i t i  given auillcsrii:; to Ni,rfc~L to ai:6, for 
hi making the  mort,;gage sdc ,  a11d  tlwt .tile p!ai:>tikF7 
T'cnt'Icv, on the  dny 3fi.c:r t . 11~  sale,  a i ln~j t te t l  t,o h i m  t!!::t he 
11:ld th~vagh liis :xdti)rni\y consc:ltetl to the  ?ale. 

Thf: eornpl:lint :;tit1 answer,  pn t  ii: o n  oath, conskilute the 
evitleilce l ~ ~ , r d  by His 14ouor o n  tlie  notion for :I]: i n j ~ l n c  
tioil ngtiinst carqiug out  t h e  c o r ~ t n ~ c ? ,  of d c ,  o i ' t i i ~  time 
:~l:il  place for henring w!licl), previous notice l d  bw11 given 
t l io  cicfcndnr~ts as recj~~ired i n  l!ie tenij)oriirg restrniiiiil;; or- 
tlcr belore made. H i s  I Ionnr  refused t l ~ e  in j~ .~~lc t io i :  and  
tiissol:.ed the  restraining order, from which  ti12 plaiutiffs 
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to I)c nllowed sudt1c1:ly to enfcrce his  suspe~lrled rigllt :ind 
bre:lk 1117 those relatiolls, witilont a reaso~i:i\~le j)reviouc; 110- 

tice lo the mortgagor to er~able  him to malie an  ciIi)rt to meet 
lliq o1,lig:ition. But this equity ougEL to be promptly as- 
serted ant1 not deferred until by the  sale other interests may 
intervene, rcntlering it  inequitable, if practicable, to reverse 
wllat 11x5 heen clone and resiore matters to their former con- 
dition. DifG~ultics of the kind present t h ~ m s e l v e s  in  tlie 
way of the  present application. More tllan 11::lf tlle pur- 
cllaze money Iins been paid in and  a portion ci' i t  paid out to 
I~olt:tlr, of the  =ernred notes w11o are 11ot parties to the artion, 
ant1 tlls mortgagee is not alive lliwself to look after bhe ncc- 
essurg r+ndjustll~ent But  aside fro111 t i ~ i s ,  i t  is not :~lleged 
tha t  tiliy :x~ymeuts have been made Ly the debtor nI)oil the  
notes vcured  i n  the second n!ortg,~ge, nor a u y  forb car,^-lee 

to be iill::licll f ~ o m  tlie conduct or omission of the  teshtor  : 
ant1 thi. c:a!e by him under Ilis ow11 mortgage as efftctu:dlg 
put> the title iu  the  p~?rch:lser as if made under  all rrntl~rccl 
perfect by tlie discharge of the  prior murrgajie debt to P:tt- 
man. 'The o ~ l l y  exception to t l ~ i s  s d e  is tlie allegccl x-nt  of 
a precious demand. This ol!jectioil rests up~rn  thc  tes t i~nony 
of a, 1i~;ing witness to a tralisactiotl l~etweeri hi~iiself  a i ~ t l  a 
dece:isefl person wlio cannot givc his own vcrsioa, :u1d if 
a d ~ i i + s i b l c  the  e ~ i d e n c e  s l~ould  be carefully scanned a:id 
weigllccl in  the  light of reasonable probabilities. \Vliy, 
i t  m a y  bc asked, s i~ould  the  mortgagee wish to sell cnless 
to enfurce paytnent? And why doe3 not the  mortgagor in  
the  ~nisinterpreted con rer.;atioas l~el i l  with Nor fleet i n  r n -  
gard to t,he con teinplt~ttd sale s u ~ q c s t  his ability to pay, if 
longer indulgence were given ? TVas not this itself al? eRec- 
tual demand to give activity to tlie power of sale ? Rat  ciu- 
r ing  the  rnor~tli  precetlin,~, the  mortgagor had at te inl , t~( l  an  
nb3olutc sale to his r i f e  and snl~stituted her 11oteq in place 
of his own equity i n  the  l a n d ;  a s d  of these he then made a 
general assigntnent wit11 other personal l roper ty ,  wliicll his 
own estimates show to be insufficient to meet his  liabilities 
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and a v ~ r t  insolrency. T!ie defendants' affidavits also state 
tha t  the  attorney of Peuder was consulted a n d  i r l  behalf of 
his p ~ i ~ ~ c i p a l  consented to the  sale, was present when it 
tool; place, advised as to the ti111e when posseqsion would be 
given, and tha t  on the  succeeding day Pender himself ad- 
mitted to Gntlin tha t  he had t l ~ r o u g h  his attorney given his 
consent. I t  was with this information the sccond a n d  larger 
payment of the purchase money i n  advance was made. It 
is i i ~  proof a n d  without contradiction that r e n d e r  expressed 
his willingness to let the property be thus  disposed of under 
the  mortgages a t  a sum less than tha t  bid, and there is no 
snggcstion of ally unfairi~ess in thc mnuner of selling-that 
the lot did not bring its full value or of a n y  reason:tble 
grounds for expecting a Inore favorable result from a re-sale. 
T h e  11omeste:d claim cannot prevail against the  first 2nd 
tliird mortgages so as  to defeat the  sale, and  if valid i t  can 
be n ~ ~ r r t c d  against the fund i n  tile distribution to be made. 
Tlle decret8il order retains the fuil value of the homestead to 
abidt. thc  future decision of tile court upon tile question of 
its validity. I n  the  aspect of the case thus presented, a n d  
re-exainining the evidence produced before His  Honor,  we 
entirely concur i n  his conclusion tha t  the sale ought  11ot to 
be  disturbed and  in  refusing to rcstrai~i the parties from 
c:irrying out  the  contract. T h e  cases of Capehart v. Biggs 
a n d  Pumcll v. I'clzrghn, 77 N. C , 26i and  268, are  not in  con- 
flict with t l ~ i s  opi l~ion.  I n  both, no sale had taken place 
aiid the  proceecli~~gs therefor were stayed until  (there having 
been dealings !,etween the parties) tlie correct arnorint of 
tlie mortgage debt could be ascertained, so tha t  the  mort- 
gagor might  know what  h e  llacl to pay and have reasonable 
tiuie to rnise the  money and  redeem his property. 

We decide only upon the  rul ing of tlie court denying the 
interlocutory order for an injunction in this appeal and  that  
the  exceptiou of the  plaintiffs thereto are  untenable. Let 
this be certified. 

No error. Affirmed. 
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illessrs. hS1t'ott & Ccrlclzuclt, for defendant discussed the anthor- 
ities referred to Ity the plaintif-f, n11d insisted that the matter 
had been adjodiented against the !)lainti8 i n  the district 
court of tile United States. 

S m ~ a ,  C;. J. The plaintiff  covered j u d g u ~ e n l  against tlic 
defendar~t  on March lst ,  1873, before a justice of the  peace 
upon n debt cootmeted previoui to  the year ISG'S, and 
caused the same to ?x docketed in  the superior court oC 
Raodoiph county. T h e  defmdaut ,  on May 2Sth, lSi8,  filed 
his pztition in bankrul)tcy, arid i n  Kovemlm of t h e  s l m e  
year, obtained his discharge. The land, wliich t h e  present 
proceeding is instituted to subject to the  satisfaction of the 
judgment, was set apar t  by the assignee and exempted, 
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a s  the  defendant's homestead, "si~bject to various l iens 
agxinst it.'' 

On J u n e  l i t h ,  1878, the  plaintiir filed in the  bankrupt  
court  proof of his debt, in  which no reference is made to 
a n y  security or lien, 11013 to any  land or  other property 
bound therefor, but  clesc.ribing his  debt as a note "on wl~ ich  
a judgmerlt was taken i n  the  superior court of Randolph 
county and docketed i n  said couri," aud annexing to his 
affidavit a trauscript thereof. I t  is not stated that, t l ~ r r e  is 
a n y  land to which the lien attaches, n o r  any  claim asserted 
b y  reason of sucli juclgrnel~t thereto, and  the  form of proof 
is that  of a n  unsecured debt. 

T h e  plaintiff applied by petition to the district judge, 
pending the proceeding i n  bankruptcy, and a t  a date not 
given, therein sctting out his l ien, for a n  order to enforce 
the  snme by a sale of the  Lankrapt's land. T h e  defendant 
resisted the  application, and as  a defence alleged that the  
land had been assigned to him as his lioniestead by the 
sherifY, under the  requireinent of the laws of t h e  state, and 
subsequently by the assignee, and tha t  i t  was exempt under  
t h e  express pravisions of the  anlendment to the  bankrupt  
act made i n  1873. U p o : ~  the  hearing, the  applicatiou was 
denied and the petlt io~i dis~nissed wit11 costs, with leave to 
the  pluiatiff to pursue in  the courts of tlie state any  remedy 
h e  may have against the exempted land.  

Upon these facts and k)roof tha t  t l ~ e  judgment remains 
unpaid, tlle plaintiff movcs for leave to issue execution to 
sell said land and  to enforcii his judgment lien thereon, 
wllicli nlotio~i was allowed by the  clerk, a n d  on appeal de- 
l~ietl  i n  the superior court ;  nlid from this refus'il the plairi- 
tiff apuenls to this court. 

T h e  oilly question presented i n  the  recold is wllether the 
plaintifT is e1)titleJ to pracaecl aud sell tile defendmi's home- 
stead, set a ln r t  :LS exenlpt under the law of the United 
S t ~ ~ t e s ,  for the sdtisfaction of his debt, since for all  other 
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pur'psc"511::111 the cnforr.~lncnt of 111e :!I l:lgeil lien, and to 
t!le cxtelit of t!le v:ll:ie <)f t hc  !il>l(l cll:\rjii'd, !11e indehted- 
11ms is d ~ s c l l a : ~ ~ ~ ? ~ !  by t11c (?%!r!22 ill t ! ? ~  ~) : ! l l !~ l~~l l ) t  coui-t. 

I f  lIbu f a ~ i n  o f  l)roof i i  of :!li ~il;?c.c.i;i~eti debt, and we are  
incli:~t.cl so lo co!lsi!lcr it,, as i t  fai!s to clcsignate a n y  prop- 
erty sal,ject to t11c lien or to sllow '"viietller any  and  what  
securities arc  1;cld tlierc.fbr," as rccluircc! by tlle :~c t  and tile 
m l c ~  atloptrd to carry i t  illto p f l ' x t ,  ( I - lu r .  Stat,. U. S , 9 5077) 
:i!lcl tllc existr!~cc of' tl:e incumbr:i~lw is i ~ i ~ r a l o l e  only from 
t h e  fiict of the  docketetl juci.;;:nc~~t, i t  is by numerous de- 
cisions held to be a waiver : i ~ : d  ri.!c:w of  the lien, and  t h e  
debt itself t l ~ u u  scynrateil k c~l ingnis l ied,  as are  other debts 
of t h e  bi\nkrupt, by tho clisc.l?arge. 

1Jut waiving tliis pciilt, lltc C;LSC is clearly within the  con- 
templation of the a ~ n e n d m e l ~ t s  I I I ~ I : ~ ~  to the bankrupt  act in  
IS;:! and  1373. The  l:rw, as illus amended, among other 
es rmpt icns  specifically ~nc~l t iol ie t l ,  adds : "Such  other prop- 
erty as now is or I~eretificr s l ~ a l l  be exempted from attach- 
ment,  or seizure, or 1c1.y or execution by the l a w  of the  
TJuited States, and stacl! otllcr property, not included in  the 
forcgoiug exceptions, as is exempted frorn levy and sale 
uilcler execution or other process, or order of a n y  court, by 
tlle laws of the  state it1 which the bankrupt  has his domi- 
cile a t  t h e  t ime of the colnlnencement of proceedings i n  
bankruptcy, to :in amount  allowed by the constitution and  
l a m  of each state as existing i n  the year 1871 ; and  sr~cir. ex- 
enrptions s11all be valid against debts contracted before the adop- 
t i o n  am.1 passclge of such state constitution and laws, us well as  
thosc c o n t m t e d  nf fer  t h e  same, m d  against liens b y  judgment or 
decrce of any state c o w t ,  a n y  decision of a n y  such court, ren- 
dered since the  adoption and passage of such constitution 
and  laws, to the  contrary notwithstanding. (5 5045.) 

I t  is plain that  congress intended by l l ~ i s  amendatory 
clause to prevent m y  discr i rninat io~~ among classes of debts 
in consequence of the  different dates when they were in- 
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currerl, and t h e  in:rbility of tile states, under  t::e 1.e-trnint~ 
of the federal constitution, to pu t  them n p n n  the zarnc fost- 
iltg, and s ~ i c h  is the constrnction pu t  u p o ~  tile in;>gi:,~qc i l l  

all the cases i n  the  federal courts wllicl~ wc hnvc cs:::uinctl. 
T h c  defendant's homestead is clearly protected i'ri)m tl:c 
plantiff's debt, anti his lien abliteruted Isy fi;rce of the  1%-or,lr 
used, if'eoligress has the  constitutional p o w r  tllu.; to enact, 
atid this is  the  only poiut about \rllich t l ~ r r e  scein5 to Ire 
any  controversy. 

fir re Dcckd ,  a case decided i n  the  circu;t court of the  
'i'nitcd States for the  district of Vlrgini ;~,  10 Xat. Bank, 
Reg. 1, the djstiaaguisheil chief justice of tllc supreme court 
e s p r e s e s  the opinion that this feature i 11 tllc amendmen t, 
rvllicll extends the  exemption to such property as 2 state 
lnay attempt to relieve, but is d i sab l~ t l  from relieving, from 
the obligation of a-ltecedent contracts, under  t h e  constitu- 
tion, cles?roys the unifortnity necessary to the  validity of a 
bankrupt  law, and is consequently inoperative and void; 
vh i le  tlte recognition of such exemptions as are  legally in 
force in  thc several states and  leave for distribution under 
the  adluiuictration of the bankrupt  law all c u c l ~  property as 
coulci then be reaclaed by t l ~ e  creditor and appropriated to 
])is d c l t ,  1s witllin the competency a n d  tllscretion of con- 
gress. 'This view is sustained by the  circuit judge of this 
dibtrict, it2 ~c Nhipnalr, 14 N. B. Reg. 570. The validity of 
the act, ho\rever, has been maintained i n  several oiller cases 
to n11ic11 we ~ 1 1 1  briefly refer, notwithstanding the  high 

of C'l~ief Jostice WAITE. 
In re Sinith, S N. B. Reg. 401, ERSKISE, J.: in the  dlstriel 

court of the northern district of Georgia, in  a learned and 
elaborate examination of the  question, arrives a t  the  con- 
clusiotl " t h a t  the  exemptions claimed by  the bankrupt  sup-  
p:ant the  liens of state judgments a n d  decrees." This 

is re affirmed by  the same judge i n  another a n d  
subsequent case. In re Jordan, 10 N. B., Reg. 427. Again 



t!ic .::iri?.e v i e ~  is t a k a 1  by l ihot l~ ,  eircair jatlgc, a n d  now a n  
nsm:iatc j n y t i ~ e  of t l : ~  siiliretrie court ,  hi YC ,Ymith, 14 N. G., 
Reg. 2l1.3, ii? tilt? circait  coar t  of t l ~ c  s:iuie district, wllo de- 
clares i!1:1:, ili l l i i  (>piniori, '' caorlyess ]nay adopt  tlie stat(- 
laws o!l t l lc  ?'t::t.cto h ) k s  of tllc statk, a t  a. part icular date, 
i n  r e f i l ~ n c c  1 0  eseil:i;iions, aild tllat t h e  1egisl:itioii is uwi- 
tb1.1;1, n l i l ~ - , ~ q I ~  flu: l u m  i!z s ~ i i c  r/f tltc .sfiiics n2ay a J t t ~ w r c ~ d s  7,c 
i.qxvl(d !:y tile ky is la! t !  IY, or tl<,clur-ctl p l d I  I)?! t1;c cou~ts." Wefer- 
r i n g  to tile o;~posite o p i n i o : ~  of t,he cliicf jiistice, h e  adds: 
'' \\'!iile tl1esc4ore disposctl to ~ i e l d  great weigllt to th is  h igh  
nut!lority, 1 cai l~lot  forgct t i~:i t ,  i n  t h e  opinion of t l ~ e  con-  
g r e s  of tile U n i t d  Stntcs, t h i s  ' l aw  i j  constitutiosl:il, nucl 
tha t  t l ~ e  Iiighest judicial author i ty  has  said thrlt t he  courts 
ongllt not  to p r o n o t l o x  a law u ~ ~ c ~ l i s t i t n t i o r i n l ,  u:llc3s it-: 
iricoinpatibilitg be cleixr, decided and incviL:ii~ic." 

So X i r c s ,  district judge,  ,in r e  &an, S S. B ,  I:eg., 3;;; (15- 
ternlined i!i t he  distr ict  court  of the  western clistrict of I 'ir- 
ginia,  s .11~ : " \Ye h a v e  even .seen tha t  tile power to c s e r i ~ l ~ t  
and  disciliirge is p lena ry  :1nd has n o  limitatioll, but  i n  t,lrc> 
discrf:tion of congress. It c:lnaot :ilter t h e  state cxcrlny)t i:1s1 

for state purposes : th is  would be  intleetl, as urged,  to al tcr  
st,ate laws, b u t  I d o  no t  see why congrr3ss :nay !lot., it1 its 
discretion, Lo efl'ect cc~i:ii!l o1)jects i n  ics b:ii~i;rt-il>t systc.111, 
relieve these state exemptio:is of restr ict ioi~s tic~cnlc!l ljnstile 
to t h e  spirit,  princi1~lc-i and a i m s  of tha t  s y ~ t e n i .  ::: -x .? 

T h i s  act, thi.;efom, i n  unfe t ter ing tile state exelnpsions of 
certain restrictions a n d  en1:lrgin; the i r  operatioll, is, i n  its 
nature ,  mixed,  a n d  p a r t n k e  of a state exemption i t1  o n e  
aspect, a n d  i n  anotlier, of a c o n g r c s i o ~ ~ n l  enlargerlietit 
thereof." 

So, i n  l ike manner ,  i n  re. .Joor.u'an, S I'T. B., Rcx. 130, Dick, 
district judge, says : " I have  a very decided opinion t h a t  
congress d id  not exceed t h e  l i n ~ i t s  of i t s  constitut,jonal 
powers i n  enact ing the  act  of Marcil 3 4  1873. I also t h i n k  
t2iat congress, under  i t s  gene ra l  powers over t h e  subject of 



l . ) i i \ ~ I i ~ t l ~ ) t , ( ~ ~ ,  ~ 0 1 t l d  U I Y I ~ ~  ( ( I L  Z;CI:S~ ? ! , 1 / < ! 7 / ( ~  ~ , ~ ; ~ t i ? ? g  d ( ~ f ~ t i ~ ,  by 
uF:;i:e, by c:tl)reii: cnl~trt \ct  or  a(, c o n l ~ u o ~ ~  law." 

r r  b 
i iic l o x c r  oi' cvl~gi.t.ss i n  ~ m s i n g  a L:lnkrul)t !aw  nay 

i~~>(!l,ic~s!~io:!i!i)ly be  exerted ill tle:it.royillg a l i w ,  :is in dis- 
c!ln:.gil!g a, tlcl)t to I\-liicll i t  ndhcrcs, a n d  n o  ol:jectiori 
fotl~iilec! I J ~ O I ~  tlic:c ef'ccts WII  lie ag;.aii~st t h e  p r c w l l  act. 
" SG!. ,::ill i t  1.~3 t ru ly  n id ,"  rcm:~rl;s AIY. J u ~ t i c e  Srrr:osL: in 
tlic L.vitl ' l i u t l c ~  C'nses, t ha t  co;lgrws may  r,ot,, hy i t s  action, 
I l~tl ircvtly impa i r  tlre obligoticill of crju tracts, if by t h e  e s -  
lxc+inn k c  nneant rentle~i:ig contracts fruitless or part ial ly 
f i u i t l t ~ s .  iJirectly i t  mag, co!ifessecl.l~-, ! ~ y  passing a bwnk- 
r u ~ ~ t  art, e ~ n h r n c i n g  p t  ;IS well as fu ture  trancactions. T h i s  
iii o l~ i i t c rn t ing  ,cwillr>icts entirely." 12 Il'all., 457. 612,- 
h,w,,, r7. ~ ~ ~ s L ~ ~ o ? ~ ,  s \\TalL, Gb2. 

Tlie slates possess n o  such power, and i t  n-as the  evident 
il~t,etit of the act  to give t l ~ c  sancLion of a competent. a u -  
tlioriiy to t.11e exemptions allowed u n d e r  state laws, a n d  
makc  t!:c.in n1iifor11-1 i n  tlicir operation upon all dehtsnlike. 
It ( in(  :; 11ii t  ~ ~ : ~ ! w t i l l t ~ / t n  ilicorpornte t l i o ~ e  laws in  t h e  bank-  
rtitti ~ y s t c m  n-ijic.11 were ill force by virtile of state legisla- 
t i o ~ i .  b u t  to  enlarge tllc scope of exemptions a n d  make  tllem 
efT~ct ivc  wlien tlle state could not,. T h i s  would seem to 
tend i l l  t11c direction of securing uniformity ,  bccanse i t  gives 
fill1 instead of part ial  force to legislation, a n d  supplies a 
dcfcct, irre!nediaLle by  t h e  ac t  of t h e  state. W e  feel cnn- 
strni!lctl, t l~e~ .e fo rc ,  unt i l  t h e  question slia11 be authoritn.- 
tivcl:!. decided by tlle suI)renle conrt, a n d  in th i s  conflict of 
opi~i io i l ,  to siiy, ill t h e  colicludi~,g words of Judge  WOODS, 
" rcsnl\.illg doubts ill favor of t he  Inn., we must  decline to 
declnrc i t  ~ ~ r ~ c o l : s t i t n t i o ~ ~ i ~ I . ~ ~  

Xo en,ror. Afitlrn~ed. 
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AWF;AL f r ~ ~ i !  8x1 order made a t  Fall Term,  1880, of 
.l I n a s s r r , v a s ~ ~  Superior C o ~ ~ r t ,  by G ~ ~ I E c ~ ,  -J. 

T h e  plaintiK being a creditor of Leonard Cagle, deceased, 
brought this action against the d e f e ~ l d m t  as administrator 
of said Leonard, and  in  his own right,  returnable to fall 
term, 1873, of said court. I n  his c o ~ n p l n i ~ ~ t  filed a t  tha t  
term Ire :ilieges that  the  ciefci!tlant's intebtate I ~ n d  contracted 
*vi t l~  cert:li:l parties for the purcl~nqe of n tract of' h n d ,  pay- 
ing ~ ' . ~ r i  of' the  p ~ l r c l ~ g ~ t x  ino11e~- in  caJ1 and  the balanw a t  
sonle tin,(> afte!var;l., but  bei:~g ii;solvent and  intending to 
defrn~icl I l i ~  creditors, h e  di,l ~ i o t  take t h e  title to himself, 
bu t  procured i t  to be lua(le to the dt.ferlc!nnt, h is  5011, who 
became his administrator ~r;)on his death. Anti t!~e judg- 
~ l le l l t  aslied was, first, that  the defendnut migh t  be declared 

25 
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8 trustee for the  benefit of hia intrstnte's creditore, and 
secondly, that t he  land might be sold and  t he  proceeds ap- 
plied to the payment of the intestate's debts. A t  the anme 
term, the defendant tlemurred to ihe jurisdiction of t he  
court, taking the ground that  the probate court had nxclu. 
sive jurisdiction of the subject matter. 

r 7  l h e  cause v,as contin!:ed from term to term until spring 
term, 187.5. wheil the demurrer was \:.ithdrawn, alld by con- 
sent of the parties, if was ordered tliat the cause be x n t  to 
the probate coart and the dekndant be allowed to answer, 
and the issues raised 1 ) ~ -  the ploadiog; be sent up  for t r ~ a l  at 
the next term of the sulmior  coui t. 

,4t fall term, 1875, an  order was ~rinde giving the defend- 
an t  leave to file an  answer a t  the next term, and that  tile 
next term should be the trial term 

At spring term, 1876, the defenclnnt filed his answer and  
took an order allowing I l im to take certain depositions, and 
the cause was continued from term to term until  fall term, 
1875, when the plaintiff had 1c.ave to take depositions. 

At spring term, 1879, the record shows the following 
entry to have been made: . This cause is continued without 
prejudice, and lcnve is given defendant to file answer by 
the second day of ne s t  term as of this :  a11 irregularities 
waived." 

, i t  fall tern], 1879, the pre-iding judge made the follow- 
ing  order:  " This  procecdii~g coming on to be beard, upon 
inspection uf the record, pleadings. &c., i t  is considered by 
the court that no issues have been t ran~ferred to this court 
for trial, and that  the cause is not  properly on the docliet of 
this court." 

Immediately upon the making of the foregoing order, 
the  plaintiff gave defendant notice that  be would move the 
probate court to have the  cause there docketed, and accord- 
mgly on the 19th of September, 1879, did make such motion, 
which was resisted by the  defendant but allowed by the 
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rlerk, and from the order dockoting the same the defendant 
ap!)raleci to the judge of the superior court a t  term time. 

At spring term, 1880, the defendant made an affidavit to 
the  judge presiding, and t!>ereol~ obtained an order to the 
effect, that plaintiff should produce the prosecution bond 
,theretofore filed and justify the same or file a new bond by 
Wednesday of the next term, or this case shall stand dismissed. 

At fall term, 1880, the following order was made: "This  
cause coming on to be heard, by consent of parties i t  is 
treated as upon an appeal of defendant from the order of 
the probate court docketing the cause in that court. After 
hearing argument of counsel, i t  is adjudged by tile court 
here that there was no error in  the order of the probate court 
docketing the cause in that court, and said order is affirmed. 
I t  is further ordered that a writ of procedendo issue to said 
probate court to the end that the cause may be further pro- 
ceeded in according to law and the practice of the court." 
And from this order the defendant appeals, 

Nr.  Jas. H. Her~inzon, for plain tiff. 
Mr. J. J. Oaborne, for defendant. 

RTTPFIN, f., after stating the case. I t  is difficult to con- 
ceive how any cause could be conducted with so much ir- 
regularity, and so little regard to that precision which should 
attend the proceedings of our courts, as to make i t  doubtful 
what forum had cognizance of i t ;  and yet so incoosistent 
has been the action of the parties to this cause, and so con- 
tradictory many of the orders taken during ils progress, 
that it is brought here for us to determine, not the rights of 
the parties involved, but the point whether i t  is pending in  
the court of probate or in the superior court proper. Indeed 
the counsel for the defendant devoted his entire agubent  to 
'the proposition that it had ceased to have a foot-hold in any  
court;  that by force of the consent order of spring term, 
1875, and the order of fall term, 1879, "it  had been cast out 
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of the  superior court," and tllat the  prohtc .  court ncqnired 
n o  j u r i s d i c t i o ~  because of the  laches of tl:e plaintiff ila huv- 
i n g  i t  placed upon the docket of t h a t  court. 

If the subject matter of the action wcrc sisclt t1192 the two 
courts had concurrent jurisdiction, i t  would not be diBi(eult 
to determine the matter,  for such has been t l ~ e  conduct of 
t h e  1)arlies in assenting either expressly or t-)y a clear i m -  
plication to the  jurisdiction of both t r i k u u d ~ ,  that  eiillcr orle 
of thela migh t  very properly have nssnmetl collirel of the  

r 3  action a n d  considered it to its alc termination. 1 he rule is, 
tha t  when a court has jurisdie.tion of thc r.ntjec.t, n;nitcr. 
then the conset~t of thc  partips can give is jurii;~liction o \  cr  
t h e  particular actiou, and thak this co~lcent be Im!)iled 
a s  a legal inference from their tonduct  E u t  of scbjeet 
~ u a t l e r  of the  action  low uudcr  consideration, the j u r i d i c -  
t ion of the  two courts is not concurrent;  on the  contrary, 
t h e  probate court has Ilene, wr;llile tha t  of the supcrior court 
is exclusive. 

We presume i t  w i l l  hardly L- contcndud Cltat a n  admin-  
trator can be required a t  the suit  of n creditor of his iiltes- 
tate to seil h d s  for assets, when upon his own petitien for- 
a l ike p u ~ p o s e  "he could not procure a license to sell them. 
And i t  has been decided Ly this court, in  several cases tLaO 
n o  sac11 license would be given under  circramstance~ l ike  
thnse alleged in this complaint. T h e  etatute i n  defining 
what  lands may be sold by a n  administrator for assets, in-  
clntle:, not only the  In11ds whereof his iotestate died seized, 
b u t  all that 11e may have conre>-rd wi th  i l i t e ~ t  to defland 
his creditors, aud  all rights of elltry and of action, a n d  a l l  
other rights and interest ill lands  wl~ieli  he may devisc, o r  
l ~ y  law would deseend to his heir:. ,$s was d e c i d d  in  
Rhemn, v. l'u15, 13 Ired., ,?T, very soon after the  adoption of 
tile statute, 113 part  of this description fitr the lands sought. 
to he reached by this action. T h e  intestate did  not die  
seized of them, nor did he  ever convey them with intent t0 
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defraud his creditors. T h c ~ c  is n n  riglit cJr interest i n  t l l t ~ m  

of aity kind or cllaractcr wllicir lie cu~! t l  devise, or \v i~:ch 
upon llis death could de~cent l  ul):rrl lris Ircirs. T h e  rig1 1 t of 
the  creditors to reach these lands is c n t i r e ! ~  i l rdependr:~t  of 
&he statute, and existed as well before as after its enac.ttnrrlt. 
I t  i s  a right to follow their debtor's ~ n o ~ ~ e y  wltieh by a frnud- 
nlsut contrivance has been pu t  into thcm, and  i t  is on;: tha t  
call only be enforced in  a court posseqsing a n  original cqllita- 
blc jurisdictioll, such a s  rloes not  zttacli to a court of prcb'vite 
under  our  system. Smil1ter))tan v- Albn, O Jones Eq., 17 ; 
Btnll v. Foirley, 77 N. 6 ' ,  103. 

Our  -eo~~clrusion then on this 1,nt-t of the  ease, is, tha t  the  
probate court  had  no jurisdiction of the  bubject mntt r r  of 
t h e  action, and tha t  the c o n s e ~ ~ t  of the jmrties r ~ o r  the  ortler 
of the  jndge of the  supelieir court could couf'er i t  up011 tllat 
cour t ;  and therefore the order of the  probate judge docket- 
i n g  the cause, if done with n view of his taking cog t~ iz ,~nce  
thereof, mas void, and the judgrnent of the  superior court 
affirming the  same, was er.r?neous, tilld especially tha t  p r t  
of i t  which directed a writ of procededo to izsue to t h e  probdte 
court. 

'I'l~is disposes of the only point raised by the appeal, and  
i t  is therefore not i n c u m b ~ n t  on us to consider the  furtller 
one, of what is to become of the  action. But  as me have a, 
declded opinion i n  regard to it, wl~ ich  may save the p r t i e s  
from loss of t ime and uselees litigation, we venturc to exliress 
i t ,  and leave i t  to theis election to be governed by i t  or riot. 

Since the  order made wit!] the  coi~sent  of the partics a t  
sprirrg term, 1875, sending the cause to the  probate court, 
t,l~c_v have never ceased to treat tho cause as one pending In 
the  superior court. At  fall term, 18'75, the  d e f e ~ ~ d a n t  ob-  
knir~ed leave to file his a n w e r  a t  the fo l loa i l~g  term, w111ch 
was declared to be the trial term. A t  spring term, 1876, 
h e  filed his answer in the  court dur ing  the term, ai,d .ip- 
plied for leave to take depositions, At  fall term, 13'78, the 
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plaintiff had leave of tlle court to  take depositions. At 
spring term, 1879, the defenilanf, obtained leave to file au-  
other answer, and it  was expressly stated on t h e  court docket 
that  t11e cause was c o ~ ~ t l n u e d  without prejudice t o  either 
party, and tlrut all irre.plcarities tcere uaieed. If the jurisdiction 
of a court could ever be made, by the consent of the parties 
clearly and unequivocnlly expressed, to attach any camse, 
surely that of the superior court of Trnnsylva~iia county 
must have attached to this one. 

It is true that  after all this, the judge who presided i n  
that  court at  the  fall term, 1879, did sign an orckes declnr- 
ing  he considered the case as nnt  properly upon the docket, 
of the court, hut he made n o  order dismissing it ,nor indeed 
ally order affecting ally substantial right of either party, 
whiclz could afford sufficient ground for an appeal. But 
suppose he l m l  done so. The defendant even after this 
recognized the cause as pending in  tlie superior court, for 
a t  ~pri1.1g term, lS80, he  filed an  affidavit in  the carise, in 
that  court, as the basis for a rule on the plainkiff to file a 
new prosecution bond, or  justifjr tho old, 011 or before a 
gi\-en day, or his cause shozdd stand dismissed. Dismissed 
from where? from the superior court, that  court wl~ich at 
his instalice was makiug the  order? Under all these cir- 
cnmsfances, i t  does not occur to this court that there can Gc 
:my room for doubting that  the cause was properly on t he  
docket of the superior court in 1879, and that  i t  should be 
so considered now, to be proceeded in  according to the 
course of the court*. 

I t  is therefore considered that  tho order or" the superior 
court affirming the action of the probate court in the prem- 
ises and  directing n writ of procededa to issue to that  court, 
is erroneous, and that  i t  be so certified, that the parties may 
proceed in the cause as they may be advised. 

Error. Rwersed. 
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JOHN G.  CHASTEEN V. WITALIAM P. RIAETlN 

f'rnctiee-Equity, no Consideration necessary in Transfer of. 

1. TVIt>re a C R i ?  (tors not tlisclose the grounds of appellant's exceptions, 
tl~i.; ci~ti l t  \iill afff~rn t l ~ e  jntlgment below not bec:lnse it is thought to 
be rigl~t,  but because it cannot be seen to be wrong. 

2. No con;id(.ration is nzccwtry in the tr,iosfer of :la equity, but on ly  
ntxcae-bary t o  raise a n  equity ; and  when once raised, it can be trans- 
ferred like :dl other rights, ~ i p o n  legal evidence of the will of the 
ow~rc r  to makc the trmafcr. 

(Wilkiam~ v. Couizcil, 65 N. C., 10; Stewart v. Gadand,  I Ired., 470 ; 
Fleming v. HuZcomb, 4 Ired., 265 ; Harry v. Grai~anz, 1 Dev. & Bat., 
76 ; Thomns v. Alexnnder, 2 Dev. PG Uxt., 356 ; State v. Orrell, Bnsh., 
217 ; Turr~er  v. E'oard, 53 N.' C., 683 ; Pat[on r. Cleizdenin, 3 Mnrp 68 ; 
Hoize~cu1 v .  Angel. 2 Der. & B&, 306, citctl nud approved ) 

Crvrr, ACTION, tried a t  Spring Term, 1880, of CHEROKEE 
Superior Court, befare Sclzetzck, J. 

The plaintifl? alleges that he is the purchaser of the equi- 
table interest of one J .  B. Staudridge i n  the lands described 
in  the pleadings; that Standridge had purchased the sarne 
from Jolln M. Martin, who had paid the purchase money to 
the  statc, and had assigned to t l ~ e  said Standridge the cer- 
tificate of purchase and valuation, whicli he had obtained 
for said land;  that  the defendant, William P. Martin, well 
knowing these facts, purchased the said land from John hf. 
= - alartin,  and obtained a grant  from the state. The  plaintiff 
prayed : 

1. That William P. Martin, might be declared a trustee 
for h i m ,  and that  a decree be made requiriilg him to coniley 
to  the plaintiff such estate or  title, as he, the defendant, has 
i n  the premises above described. 

2. For  the possession of the land. 
3. For damages for withholding tho possession. 
The  defendant admits in  his answer that  the purchase 
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money had been paid by J. M. M:utiu t o  the state, ant1 that  
the  certificate of purchase a n d  va1~atio:l had been assigi~ed 
by J. &I. Martin to J. E. Standridge, bnt contended that said 
assignment had  been lnacle conditionally; that  about the 
time of the assignment and transfer by Martin to Standridge, 
tlir said Standridge becntne security of the said J. 3%. Mar- 
tin, on a certain note or bond, payable to  one Rogers, and  
it was to secure him, the said Standridge, from any proba- 
ble loss or damage, by reason of his becoming surety as 
aforesaid ; that  the said certificate was transferred, arid he  
alleges that  the transfer of said certificate was not absolute, 
h u t  made as security aforesaid ; that  sometime thereafter, 
suit was b-rought on the Roger's note, and Martin being u n -  
able to pay, Standtidge was eorn~~ellecl to pay the w m e ;  
that  soon after this ,  St:indridge entered illto nil11 took pos- 
session of orie of the tracts of land trmsferred a9 afore-aid 
to J. 6. Standridge, an(? fbr the  purpose aforesaid, but not the 
tract in  co~)troversy, a d  lsns hrld the  possession ever since; 
and tbat the tract now sued for was permitted to remain i n  
the p o s ~ s s i o n  of J. 11. Jlartiu,  up  to the ti tue he sold to t h t  
defelidant ; that he  ccinsulted the defendant about tlle pnr-  

of this lot designated in tllc certificate of valu a t '  lor1 as  
lot no. 101, and he tolid h i m  lie set u p  no ciailn to this tmrt, 
arid if he  wanted to purcl~~ise i t  to do so, and upon tllis he 
did purchase from his father. and a p t ]  liis stating to the 
proper autl~orities that  he was t he  person entitled thereto, 
obtained a grant from the state. I l e  alleged in 11is answer, 
that  the pretended purchase by defendant from Sta:ldridge 
was wi th  fill1 knowledge of all these facts, and t h a t  the 
purchase was not made i n  good faith, but for the r)url)03e of 
annoying and Ilar,lssirtg him, and that  the plaintiff has 
never purchased the certificate from Standridge, Ll1t h:!s 
oll]y agreed to pay him a very small amount,  wliolly dis- 
proportionate to the real value, in the event, and upon the 

tha t  he should recover against tlie defeudant in 
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thi.; ::ctio~l. H e  furfher alleged, t l ~ a t  he had fully perfected 
his title to the  land,  by the rneails aforesaid, before the  
plair~tif-T made his pretended purchase, and that  lie was: t l~c i i  
in the  open, notorious, and  adverse possession of the  land,  
of which the  plaintiff had full notice. T h e  p l a i ~ t i f f  filed 
a replication, in  which he denied all the allegations of the  
answer, and i t  does not appear from tile record tha t  there 
was a n y  proof offered to sustain them. Tlie following is- 
sues were subinitted to the  j u r y :  

1. JVas the  sale from John 31. Martin to J. B. Standridge 
a n  ahsolute sale, or was i t  i n  trust to secure t h e  Roger's 
debt? Ans. Absolute sale. 

2. If i t  mas o n  trust, did John  G. Chasteen purcllnse the  
l and  from 3, E. Standridge for a valuablc consideration, and  
wi t l~out  notice of t h e  t rus t?  

3. Did the defendant, JV. P. Martin, at  the  t ime he took 
his  rant, have notice tha t  Jehu M. itfartin had atsigned 
his interest to Standridge? d n s .  Yes, by c o ~ ~ s e n t .  

4. Did J o h n  G. Chasteen, the  plaintifT, have r~oticc t11:it 
t h e  defendant had a grarlt for the land, a t  the  t ime h e  pur -  
chased from J. B. Standridge? Ans. Yes, by consent. 

Upon this finding of tile jury, the  following j u d g ~ a e n t  
was rendered, to-wit:  " This cause conling on to be heard, 
upon the pleadingc, and issues submitted to and found by 
the jury, and  i t  appearing to the court now here, that  J o h n  
11. Martin sold LO J. G. Standridge a tract of land known 
and  described in  the  pleadings as tract No.  101, in 3d dis- 
tr ict  of Cherokee lands, arid transferred to J. C. Standridge 
the  certificate of purchase therefor, and at t h e  t ime of the  
said sale, the  said J. Id. Martin had paid the  pnrc l~ase  
money to the  state of North Carolir~a : 2nd it further ap- 
pearing tha t  t h e  said J. B. Staudriclge sold the  said tract of 
land to the plaintiff John G. Chasteen, and transferred to 
h i m  the said certificate of purchase, and i t  further appear- 
ing tha t  after the  sale and transfer by the said J. M. Martin 
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to the  said J. B. Standridge, tha t  the  defendant 5V. P. Mar- 
t in  purchased, wit11 full knowledge of the  sale and transfer 
to  the said J. B. Standridge, and afterwards procured a g ran t  
to be issued from the  state of North Carolina; and  it also 
appearing to the court, that  the  plaintiff J o h n  G. Chasteen, 
purchased of the said J. B Staudrirlge, after the  said W. P. 
Martin had procured the g ran t  from the state of North Car- 
olina : 

Now, after full a rgument  by counsel, i t  is considered by 
the  court, that the  said IV. P. Martin be declared trustee for 
the  plaintiff John  G. Cjilla~teeil and to h i m  thc  plaintiff 
convey the legal title w11icl1 h e  holds, a ~ ~ t l  tha t  the  said de- 
fendant,  W. P. h4arti11, shall surrender and deliver u p  to the  
plaintiff the  possession thereof. 

A n d  i t  is f ~ r t h e r  ordered, adjudged and decreed, tha t  tile 
defendant convey to tlle plaintiff by deed of conveyance, 
all  the  right, title and  interest in  said tract of land, No. 101, 
i n  3d district of Cherokee lands described ill the  pleadings, 
2 n d  containing two hundred and h r t y  acres; beginning on 
a s n ~ a l l  hickory on a steep l ~ i l l  side, south east corner of lot 
y o .  l01,and runs east one hundred and sixty poles, to a 
post oak, then north two hundred and  forty-five poles, to a 
black jack on n small mountain,  then west one hundred a n d  
seventy poles, to a .mall black oak, on t h e  east side of a 
slnall creek, north-east corner of No. 100, tllence south to 
t h e  begioning;  and tha t  the  defenciant shall deliver the  
possessiou thereof to thc  plaintiff; and  i t  is f r~r ther  adjudged 
alld decreed by the court, that the plaintiff have, a r ~ d  re- 
cover of the  defendant his costs of suit, ta be taxed by t l ~ e  
clerk." 

T h e  defendant excepted, a n d  appealed to this court. 

Messrs. Tt'. W. and  A. Jones, for plaintiflr. 
ilfessrs. ?I F. Daz'idson and Rcnde, Busbee &: Busbee, for de- 

fendant. 
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ASHE, J. There is a statement of the co5e sent np  wit,h 
the  transcript, sigued by tire opposing C ( ~ U I I S C ~ ,  hut  i t  does 
not disclose the gronnds of exception taken by the tlc.f;.utlant. 
The  statement of the ease, signed by counsel, or tilp 111esid- 
i ng  judge, i n  our  practice, is a subshitute for " a  bill of es-  
ceptions, wherein shoul(1 be set forth the errors con;~tlrlined 
of. " It is the privilege of an nppeila:it to 111okt. ui) llis 
case, aucl i t  is his duty to do it, so as to intelligiLly exlribil 
the error in the judgment of n l~ ic l l  he cornpluilrs ; a l ~ r l  tllc 
rules of practice give him 311 the rlecessary po\?er to (lo so. 
Ordinarily, if he  fail to do so, the only course left olwn t o  
t h e  supreme court is to confirm the judgtnel~t bclow, no1 
bectlrlse i t  is thought to bo right,  but becnnse i t  caan~iot be 
seen to be wrong." iVillin7ns v. C'ouuril. G3 Y. C., 10 ; Mczomd  

v. Garland, 1 Ired., 470 ; Elemi71!) v. JIutco~~lP,, 4 Iretl, 26s; 
Harry v. Graham, I Dcu. $ Rat., ;i(i ; lfoncycztlt v. ,Ingel, 
4 Dev. & Bat., 306; Thon~cis v. Alrmndc~., 2 Dev. & Bat., 
385; Stale v. Owell, B~lsb., 217; 7i1r)t tr  v. Ii'ourd, 13 N. C., 
683. 

11) the  absence of a bill o f  exceptions, we have looked 
throngh the record, and are unable to c'fiscorer the gronnds 
upon which the defendant's exception w::s taken, unless i t  
was because the second issue had not beeti responded to by 
the  jury. Tha t  isme was in~lnaterial.  How could it  be a 
material matter of inquiry cvlietl~er he knew of the 'trust, 
w h e n  i t  was the trust itself he was buying, which 11e had 
t he  right to do, ~ l l d  which, by the transfer of the equiiy, gave 
him the s a ~ n e  right to call for t he  conveyance af tlle legal 
estate that Standridge had, and it  made 110 d i f i r e ~ ~ c e  
whether ,he paid a valuable cunsideratio~i for it or not, 
' T o r  no consideration is necessary in the transfvr of an  
equity, but only necessary to  raise at> equity, and when 
once raised, t o  be transferred like all other rights, upon legal 
evidence of the will of the awl~e r  to make the trausfer." 
Patton v. Clendenin, 3 Murphy, 6.8, 
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There is 110 error; the j u d g n ~ e n t  of the cour t  below must 
be afXnned. 

No error. Affirmed. 

J O H N  C. DAVIS and othc~rs v. WILLIAM IINSCOE. 

1. A ticeii for I:~ncl csc~tl tccl  :ant1 tlclivocd but uot registered, docs not 
1x1s; tilt: l c p P  But; oiily the tqnitable wtatt: ; and  before registration 
t l ~ c  parties may 1.cwilld tlre col~t rac t  by r e t n r t ~ i i ~ g  the  co~lsiclcration 
and re-tlclircring the dectl. 

2. Wlrvrr tllc agwcsmclit 1.0 rcacind in melt rase is by  ~ n r o l ,  x third party 
is no6 px~~mittctl  to set  np t , l~e stattlte o.f f r ~ ~ t d s  to inv:alitl:~te tlre Fame 
for I~ i s  he11,'lit; t,l)is can be tloae ouly by the party to the contrast w l ~ o  
is to be cl~:wpcI t11c~rcl)y. 

8. A sole csccutor, o r  :x srrrririr~g eseeator,  who hns re~ioitnced, mny 
retr:lct his re~l r~nci :~t ion  nt :uny time ant1 :~tlmitiiater, before 8flmiriis- 
t r n t i ~ ~ ~ l  grnritetl. Ally i l i t~nnrdt l l i~cg with tlrc cstnte before q~~ ;~ l i f ? . i ng  
is eri(lt,uce of xlrch rcatmction, ant1 hi:: cul)scqrlerit q~~nlific:ltion s ~ ~ d  the 
grant  of letters t e ~ t n r ~ ~ c n t s r y  v;ditl:~te, by rcl:~tion, contracts ~uatle by 
Iiim ill beh:~lf of t l ~ c  ?state. 

4. Tlrc, e q ~ ~ i t a b l e  estxte i n  1:lutl nhiclr all nn~~cgi.sleretl deetl COIIWJ'F is 
stlt jt3ct to s:~le unc7t:r rsccrltio~i, 2nd tlrc p ~ i l ~ c l ~ a ~ t ~ r  a t  such sale is enti- 
tlell to  :t tlecree for tlic eo1rrey:tncc of t l ~ c  lrgnl ehtxtt,. 

3. \\'ilere sr~eh ilcerl is s~i rwt~t lcrc~d ::nd the cnntrxct ~~escinciecl in pnrsn- 
anct5 of rill a ~ r c e m e n t  n~:rdc befort, j ~ ~ d g m c > ~ l t  rceoverctl against the 
firarltCti, th~: ~ ) I I I . C ~ I : L ~ V ~  : ~ t  a sale r~tr(litr e s e c u t i ~ ~ ~ l  011 said j~~tlgrneirt nc- 
qni rw no  title to tlle iitnd, tlie t~ffect of tlre agrcrnient beilly to cstin- 
grtislt tl;e r q ~ ~ i t y  o f  tllcx g t x ~ i t w .  

6. Gut \rllcre tltc j n t \ o n i ~ ~ n t  w\.ns oll t~il lcd prior to sllclr agwemcl~ t  autl a 
sale is l~a t l  tl~ereu:~cler, he n c q ~ ~ i w s  the cqr~itable title, x~li ich whet! set 
up ifisuificient to  d e f ~ a t  all sctiou to recover t11e land. 



P 

JANUARY TERM, ISSI. 3'35 

CIVIL ACTION to recover lnnd tried at Spring Term, I8S0, 
of F r t % ~ l ; r x  Superior Churt, before Sqmov'r, J; 

A jury trial being wairzd, tlle judge found the f<lcts aF 

fb!lo~s : Us. Tl~on!as Davis of Fraijhlirl county died i n  
1862, leavjng a. Imt will and testament by which hc directed 
liis land to be sold by his exccalors, N. 13. M:isscnburg and 
Jolm C .  Davis, w110 ryere appointed by Imi~ t l  executors of his 
wi11 Massenburg alone yuulificcl, and Davis renounced on 
t l ~ e  22d day of January,  1SG3 Afasser~bnrg, as exwxitor, 
sold the land in  controver~y and A. 11. A.  Stallings became 
the purchaser at five dollars and fifty cwlts per acre, and on 
the same day executed a Ijo11cl for the purchase  coney witla 
two sureties who were a t  the time solvent, and a deed for 
the  land consistilig of two hundred and sixty-six acres was 
executed by said executor to him. On t l ~ e  same day, 'Stal- 
l i n g  sold and conveyed by a deed in  fee simple to A. W. 
I'earce, Sen., one hondred and fifty-six acres of the land, 
upon the same terms and for the same price as t l~osc be- 
tween l11e executor and Stallings, and Pesbrce had n0tiC.e 
that no mouey had been paid for the land, 

At  September term, 1867, of the court of pleas and  quar- 
ter session? for Frnulrlin cou~it,y, Simon Kittrell oht:l;ned a 
juclyvlent for one hurldrecl arid fifty dollars wit11 interest 
against said Pearce and others, and a t  t h e s a ~ n e  term Bro~vn  
& Tilotnas obtained judgment against Pearce and others for 
two handred and fifty dollarci arid interest. 

Executions were issued on these judgments fro131 Ser)te1~1- 
ber tcrm returnable to December term of said court, and  
trlias exe ru t~o l~s  from Dece~uber t e r ~ n ,  1867, to March tclm,  
1868, of said court, and duly levied on said l aud .  On the 
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11th of March, 1868, the sheriff by virtue of said executions 
sold and conveyed the one hundred and fifty six acre tract 
(conveyed by Stallings to Pefirce) to Thomas & Thomas, 
who i n  tile gear 1373 conveyed tlie same to the defendant. 

At June term, IStjS, a judgment was obtained 17s Samuel 
Perry against said Stxi!ings for one hundred and twerjty- 
five dollars and interest, and execution issued upon the 
same from said term returnable to September term, 1868. 
The  case and execution were transferred to the superior 
court on the 19th of June, 1868, and an  alias execution 
issued from September term, IStjS, to spring term, 1869, and 
levied by the sheriff on the one hundrcd and ten acre tract 
of the Imd  convejred to him by JIassenbarg as executor, and 
a vend. ex. issued from spring term, i n  pursuance of whicll 
the sheriff sold and conveyed said land to one Minitree, who 
i n  1872 conveyed the same to the defendant. 

The ( l e d  from Masmlb~xrg to Stal l~ngs was never regis- 
tered and the purchase money was never paid. 

Massellburg died in February, 1867; and on the 11th of 
March, 1869, John C. Davis qualified as executor of Thomas 
Davis, deceased. 

About a year before the 5th of June, 1869, the date of the 
slleriff's sale of the Stallings' part of the 1ocu.s in quo and be- 
fore any judgment had been obtained against him, an oral 
agreement was made between Stallings and John C. Davis, 
by which, in consideration of tlle fact that no money had 
been paid for the land and that the sureties on the bond for 
the purchase money were insolvent, the said Stallings 
agreed to surrender his unregistered deed for the land, and 
shortly after the 11th of March and after the levy of the 
execution aforesaid and before the 5th of June, 1869 (the 
date of the sale), the said Stallings surrendered the deed to 
Davis. 

Stallings weut into possession of the one hundred and ten 
acre tract in 1563, and remained therein until he surren- 



JANUARY TERM, 1881. 303 

dered the deed, and there mras no actuai possession of the 
land from the time of snc l~  surrender until after the esecu- 
tion sale, nhen Minitree took possessio~l ; and fro111 tllc time 
of the sale until the bringing of this action, the l m d  bas 
been continuously in possession, first of Rlinltree, and t l ~ c n  
of the defendant. 

A. W. Penrce, the Tl~olnases, and the defend:tr,t hare bad 
continuous possession of the one l~undred  and fifty-six acre 
tract since the 23d of January, 1863. 

The  defendant had no notice in  fact of t l ~ e  claim of plain- 
tiff, or of the fact that the purchase money had not heen paid 
or of the agreement to surrender or of the surrender of the 
deep, until several years after he had bought and paid for 
the land. 

The court found as conclusions of law, that plaintiff is 
entitled to recover the one hundred and ten acre tract, on 
the grouud that the par01 agreement for a conveyance of 
said tract was made before the teste of the execution, and 
that no person but the parties thereto can avail himself of 
the statute of frauds; and further, that plaintiff' is not, en- 
titled to recover the one hundred and fifty-six acre tract. 
There was judgment accordingly, from which both parties 
appealed. 

Hessrs. J. B. Bofchelor and Rende, Busbcc S: Bushee, for 
plaintiffs. 

J f y .  Charles Ill. C'ooke, for defendant. 

ASI-IE, J. The  land sold by the executor,  asse en burg, 
was divided into two tracts by the purchaser, Stallings, by 
his selling one hundred and fifty-six acres thereof to A. Mr. 
Pearce on the day of sale, and reserving the residue of one 
hundred and ten acres. And though both t r a c t ~ u l t i m a t e l ~  
came into the possession of the defendant, they were acquired 
by him through different chains of title. The title to each 
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was derived through a sheriff's deed, but by sales under dif- 
f e r e ~ ~ t  eseculioiss and a t  different times, and  the  principles 
of 1:tw wliicli govern the one case have 110 applicatioll to the  
other. 

T h e  plaintiffs claim title to the  whole of the  land sold by 
t h e  executor. They insist that  upon the  death of the  father, 
the  legal title descended to them and was never divested by 
the  >ale to Stallirigs, because tllc deed made by Massenburg, 
the  csec :Itor, to Eli111 was never registered. and x deed tilough 
exec i1:\111 a ~ ~ d  dclivcred but not registered doe? not p a s  the  
legs; c'ii.~te. Th is  accordil~g to recent decision? of this court 
wc I I I L I . ~  I I O ! ~  to he l:iw, wllatcver [nay be onr indivitlual 
o p i n ~ o i i ~ i n  legard to its correctness. The utir~gistered deed 
I I O V  evcr  c o l ~ v e ~ e d  an  equitable estate to Stallings. But  
befurs :111y lien was acquired upon tlle one hundred and tell 
acre ttClct by virtue of the  execution issued up011 the judg- 
~ u e n t  ol,i , i ined by Perry against, Stnllings, a n d  in  fact before 
t h e  ri)nc!3iion of the  jurlgn~ent,  without t t ~ ; y  allegation of 
f raud ,  ?!lt~re W R S  a parol agreement between Stallings and  
Joill: C. Davis, the  surviving executor, to surrender t!le u n -  
regi~;rrcil ; l e d  i n  consideration tllat the  notes given by h im 
lor tile 1:urcllase moritTy ahould be delivered up. If this was 
a valid cc,ntr:~ct, i t  had the effect to extinguish the  equity of 
Stallinig; i n  the  tract of one Iiuncired anti ten acres. \\'hen 
a deed has been delivered, bu t  before probate and registra- 
tion, the ~ e n t l o r  and vcndee may rescind t h e  contmct by 
returning t l ~ e  consideration nntl redelivering the deed. 
LOW V. PklJ;, 1 Ired. Eq , 163. 13at the  validity of this con- 
tract i5 d e n i d  by the  defendant o n  two grouuds;  first, that 
i t  is a pnrol contract for the  collveynnce of nn i::terest i n  
Ia~j i l  :u!(i is ~ i t 1 1 i n  the  statute of frauds and tl iercf[~w vbid ; 
and WL' ~ ~ l d i y ,  that Davis h iving re l lo~~need  the  e x e c u t ~ r s h i p  
had no right to make t h e  contract. 

Tlie nnswcr to the  first ground is that  the  defcudant 
not a party to the  agreement and had no r ight  toset up thc  
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statute of frauds for the purpose of invalidating the con- 
tract. No person can avail himself of the statute for his 
own benefit, unless he is a party to the contract and is to be 
charged thereby. Green v. a. R. Co., 77 N. C., 93; Mizell v. 
Burnett, 4 Jones, 249. Stallings was the only person to be 
charged by the contract, and he has! the right if lie chose to 
exercise it to waive the protection of the staiute; for when 
such a contract comes in question inter alios, it is generally 
regarded as a valid contract, and a third party cannot in-  
voke its application for his own benefit. Though Stallings 
was not legally bound to fulfill his p a r d  contract by eur- 
renderiag the deed, yet as  he was unable to pay the pur- 
chase money, t l~e re  was a moral duty resting upou h im to 
do so ; and if he chose to waive his legal right from a sense 
of mora! obligation, the defendant being a stranger to the 
contract had no right to con~plain or preclude him from the 
exercise of his discretion. Browne on Stat. of Frauds, 
$ 130-135. 

The other gronnd is not so easily answered, bwt reasoning 
by analogy we are led to the conclusion that Davis had the 
sight to make the contract in behalf of the estate of his tes- 
tator. I t  is true he had renounced the execatorship, and 
his renunciation had been put on record ; but he had the 
right after the death of his co.executor and before general 
letters of administration with the will anriexed were granted 
on khe estate of his testator, to retract his renunciation and 
administer. The renunciation was not peremptory. Wil- 
liams on Executors, 250. And in  Wood v. Sparks, 1 Dev. & 
Bat., 389, Judge GASTON says, if an executor actually re- 
nounces, " i t  is not to be questioned he may came forward 
the next day and take the oath of office and enter upon the 
execution of its functions." But this principle, we take it, 
was meant to apply to those cases where the executor was 
the sole executor and retracts his renunciation before letters 
of adrninistration granted. 

26 
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An executor may do many things before receiving his 
letters, or even before probate. He !nay receive or release 
debts, give away or dispose of tile goods and effects of his 
testator, assent to legacies and bring actions, though 112 can- 
not declare. Williams on Executors, 2F5r3-2B0 ; TolJer, 45. 
If an executor may do these acts before receiving his letters 
or before probate, we do  not see w l ~ y  a surviving execntor 
who had  renounced, but may retract 111s rerlunciatioll a t  
any time and at l r r~inis ta~ before letters of ad~njnlstration 
granted, may not do  the same acts. His  taking possession 
of the estate or intermeddling with i t  in  any way before 
qualifying, would bc evidence of the retraction of his renun- 
ciation, and would subject him to all the responsibilities of 
the  ofice, And as Judge GASTON says i n  TVood v. Spads, 
supra, " it might perhaps notwitlastanding the impropriety 
of such conduct constitute him a full executor." A n  ex- 
ccutor who intermeddles with an  estate m a y  be compelled 
to prove the will and administer. And with respect to 
what acts will amount to aCTrniniste~ing so as to render him 
com~~ellable  to act, i t  is held that  whatever a n  execukor does: 
with respect to the goods and egects of the  testator which 
shows an  intention is1 him to  take upon him bile executor- 
ship, wil l  regularly a m o w t  to administration. W i l l i a m ~  
supra, 231. 

We therefore hold that  John C. Davis i n  entering i n t c  
the  contract with Stallings for the surrender of the notes of 
the latter and receiving from h im the unregistered deed, 
was such an act as manifested the interztion of zssuming 
thc  burthen of adlninistration, and  was evldeuce of f11e re- 
tractioll of his refusal to adrninist:s, and when afterward. 
he  qualified as executor and  took out letters, it made valid 
Ly relation the act of agreement, if i t  was not so 'oefors. 

The  case of the one hundred and fifty-six acre tract of 
land stands upon a different footing. The execution against 
Yearce who purchased the tract from Stollings, was issued 
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froin the September term, 1867, of the county court of 
Franklin to its December term eksuing, and at  the time it 
was issued, Btallirlgs bad the deed from Mljlssenburg in his 
hands, but unregistered. The deed not being registered, he  
had only an equitable interest in the land, and the sale to 
Pearce passed only the same interest he had, tbelegal 
title in the tneaniirne rerllaining in  the heirs of Tliomas 
Davis, wliicl~ could be divested only by t h e  registration of 
the deed to Stallings, for an unregistered deed does not pass 
the legal estate. Hare v. Jerwignn, 76 N. 6 ,  371 ; Triplett v. 
TVitiither.spccon, 74 N. C., 475 ; h e y  v. Gmnbewy, 66 N. C:, 223 
The interest of Pearce then being equitable, the questimis, 
was i t  such an  equity as might be sold under executioa :' 

In the case of Hok v. Benderson, 3 Dev., 12, C h i d  Justice 
RUFFIN said: " We think it clear that the interest of a ,  
purchaser a t  a sheriff's sale who has paid h i s  money but 
not taken a deed, is a trust estate within the  act of 1812. 
The whole equitable interest is in him, and he has a rigllt 
to call for a conrre?ance to himself at ang mament." ,4nd 
the salile learned judge in that case said', " the estate of a 
cestudque tmd may be sold under executicsn though i t  may 
be necessary that the purchaser should come into a court 
of equity for the discovery, declaration and establishn~eait 
of Ihe trust and of permanent evidence of it, on which his 
legal title depends." Ours is n purer and more simple 
equity than that. T h e ,  the money i t  is true had been 
paid, and that raised the equity which could ouly be en- 
forced by invoking tile aid of the court of equity. But 
here, thougli the money lias not been paid, the deed had 
been delivered, and all that was necessary to draw to it the 
legal title was its registration. I t  required no interposition 
of the equitable jurisdiction of the court to perfect the legal 
title. Such was the interest of Stallirjgs when he sold to 
Pearce, and the interest of the latter, which was sold by the 
sheriff, under the execution against him. It is tile equita- 
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ble titIe derived by the defendant through mesne convey- 
ances from the sheriff that is set up as a defence in the 
answer against the recovery of the plaintiff of the hundred 
and fifty-six acre tract, and i t  has been held that where the 
legal and equitable remedies are blended together, as in 
our present systerri of pleading, the defelldant can defeat 
the action to recover land upon equitable orinciples, and if' 
upon the application of these lrinciples the plaintiff oughi 
not to be put in possession ?f the premises, he cannot recover in t l tc  

I action. Chase v. Peck, 21 N. Y., 581. 
We have considered all the points raised in  the argu- 

ment of this case and hold, for the ,reasons herein given, 
t h t  the plaintiff is not entitled to recover the tract of one 
hundred and fifty-six acres, but that he is entitled to re- 
cover the one huntlred and ten acre tract, and his costs. 
There is no error. The judgment of the superior cocrt i i  
affirmed. 

No error. Affirmed. 

In  same case upon plaintiffs' appeal : 

ASHE, J. T t ~ e  questions presented in this case are de- 
cided in the case between the same parties at  this t e r ~  of 
the court, on the appeal of the defendant. I t  is unneces- 
sary to repeat the reasons there stated ; bnt, as i t  was de- 
cided the plaintiff could not recover the tract of land sued 
for, consisting of one hundred and fifty-six acres, by reason 
of the equitable counter-claim set u p  by the defence, we 
hold the defendant is entitled to tbe possession of that tract 
of laud ; and the legal title being in  the plaintiffs, he  ha.\ 
4he right to a decree for the conveyance of the legal title 
,from the plaintiffs and that it be declared in  the decree 
that the effect thereof shall be to transfer to the defendant 
the legal title of the said land in fee simple. 
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MCARTHUR v. MORICIS. 

31cARTEIUR bi; WALKER v. JAMES B. MORRIS. 

Description in Decd- Covenant of Seizin. 

An cseeption in a deed conveyinq Ianrl, of "eighty acres, more or less, 
Ilcr~etofore convcyed to I,, joining said L's land," is merely descriptitre, 
and not  of the essence of the contract, so as to involve the breach of a 
coven:rnt of seizin by the grantor, where the  portion heretofore con- 
veyed is found upon n survey to be o m  hundred aacl seveuty acres. 

C~vrr, ACTION for breach of covenant in  a deed tried a t  
August Special Term, 1879, of RUTHERFORD Superior Court, 
before Buzton, J. \ 

The defendant by deed executed on the 4th of April, 
1871, and to which his wife was a party, for the considera- 
tion of three thousand and five hnndred dollars, colirreyed 
to the plaintiffs two tracts of laud with a minute and exact 
description of the boundaries of each, the former a s  "con- 
taining four hundred and eighteen acres more or less," and 
the latter as "containing two hundred and forty-five acres 
more or less, saving and excepting out of the boundary of 
the last mentioned, that is, the Rucker tract, eighty acres 
more or less, heretofore conveyed by said J. B. Morris to J. 
K. Lynch, joining said Lynch's land." The defendant cov- 
enants in his deed, " tha t  he is seized in fee simple of said 
lands and has lawfid power to make this conveyance," and 
further, " to  warrant and defend the same to the parties of 
the second part (plaintiffs) and their heirs forever, free from 
tile lawful claims of a l l  persons whomsoever." 

The defendant had on March 20tl1, 1861, sold and con- 
veyed to said J. K. Lynch for the sum of one thousand and 
fifty dollars, a tract with well defined boundary lilies, rep- 
resented " as containing one hundred and fifty acres more 
or less," the deed for which had not been registered and 
could not be found when the conveyance was made to the 
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plain till's. 'Upon a survey it was ascertained that the land 
desc~ibed in  the deed to Lynch eonsisted of two hundred 
acres, of which thirty covered the " Dickey &tract " and one 
hundred and seventy the "Rucker tract." 

The action is brought on the covenant of seizin to recover 
the value of the lend embraced in  the Lynch deed in excess 
of the eighty acres i t  is represented to contain, and the jury 
upon issues submitted and under instructions of the court 
ascertain the value, (1) of all the land purchased by the 
plaintiffs to be tllree thousand five hundred dollars; (2) of 
the ninety acres lappage upon the  Rucker tract, above the 
eighty acres mentioned, to be two hundred dollars ; alld (3) 
of the thirty aeres lappage upon the Ilickey tract, to be fifty 
dollars. 

Upon this finding the court gave juclgtnent for the plain- 
tiffs for the assessed value of both lappages wi th  interest, 
and  the defendant appealed from so l ~ u c l l  thereof as charged 
him with the lappage upon the Rucker tract. 

Jlcssrs. Hoke & Hoke, for plain tiffs. 
Nr. W. J. Nontgomery, for defendant. 

SMITI~,  C. J., after stating the case. If the terms of the 
covenant were that there were but c ig l~ ty  acres taken from 
the area of the Rucker tract, with its defined bounchry 
lines, by the pryor deed to Lynch, it would be broken and 
the defendant would be liable in damages commensurate 
with the value of the ninety acres lost beyond the number 
specified, and the ruling of the court would be correct. But 
if its meaning be, and such we think is a fair construction 
of the words, to exempt from the operation of the plaintiffs' 
deed all the land embraced in  the deed to Lynch, and the 
supposed area is mentioned as descriptive only, then the 
reserved land without regard to quantity would be included 
in  the plaintiffs', and consequently the covenant would at- 
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tach to no part of it. Tlie defendant covenants as to the 
kitle to the land described and which his deed purports to 
convey, but not to that which is reserved out of the general 
-description of the boundary lines. A superior outstanding 
title to the reserved part cannot be a breach of the obliga- 
$ion entered into in regard to that which the grantor desig- 
nates, and undertakes to convey. " MJheriever it  appears," 
remarks Chancellor KENT, "by the definite boundaries, or 
by words s f  qualification, as 'more or less,' or as 'eoutain- 
i n g  by estimation,' or the like, that the statement of the 
quantity of acres in the deed is mere matter of description 
and not of the essence of t11.e eontract, the buyer takes the 
risk of quantity, if there be no intermixture of fraud in  the 
case." 4 Rerat Co~n  , 466. See also Noble v, Goggins, 99 
Mass., 235, where the ar~thorities are reviewed and a similar 
conclusion reached, &awls Cov. Title, 358. 

The  statement as to the supposed quantity passing under 
the Lynch deed, followed by the words, "more or less," 
shows that i t  was but a coi~jecturol estimak resting on 
memory oallj, and the purpose was to exclude a l l  which 
that  deed embraced, so that if the area was less, the plain- 
eiffs would get the bellefit of the e~alargement, and if more, 
they musk swstaiu tile loss arisirlg from the reduction. If 
them was f raud practiced, $he plaintiffs are not without 
remedy in a different action, but in our opinion they can- 
not recover for the  deficiency i n  the E ~ ~ e k e r  tract upon the 
defendant's covenant. 

There is error, and judgment will be entered for the 
plaiiltiffs for fifty dollars, the damages as to the Dickey 
tract, and interest. 

Error. Judgment accordingly. 
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"STEPHEN DAY and otllers v. JAMES R. DAY and others. 

Reforming Deed-Purchasers-Statute of Limitations. 

I. Where %deaf and agecl father makes a deed to his son. in whom he 
rcposes confidence, conveying a tract of land in fee, bnt omitting 
either by the mistake or contrivance of the son,under whose cliraction 
the deed was drawn, to reserve a life estate to the grantor, at1 equity 
arises in favor sf the father to have such instrument reformed in ac- 
eordance with the original inbenticm of tlw parties. 

2. A third person to whom the son conveys such land in.trust to pay his 
debts is a purchaser for wlue, bnt takes the land subject to the equity 
which had attached to it in the hands of .his grantor. 

3. The relief asked by the father in  this case, being entirely of an equi- 
table aatnre, is not barred by the statnte of limitations ((7. C. p., 5 33, 
9) ~ w t i l  after the  lapse of three years from the discovery by the plaiu- 
tie of the fraud npon his rights. 

(Newsom v. Buferlow, 1 Dev. Eq., 359 ; Pugh v. Britlain, 2 Dev. Eq., 34; 
Brady v. Parker, 4 Zred., 430 ; Mch'ay v. Sinzpso~a. G Ired. Eq., 4Z2; 
Clemmons v. Drew. 2 Jones, Eq., 314; Mason v. Pelletie~,SZ N. C.,  40; 
H w t  v. Frazier, G Jones Eq., 99 ; Potts v. Blackwell, 3 Jones Eq.. 449; 
Small v. Small, 74 N. C., 16 ; Crowder v. Longdon, 3 Ired. Eq., 476 ; 
Tilson v. Land Co., 77 I?. C., 445, cited aod approved ) 

CIVIL ACTION to correct a deed tried a t  Fall Term, 1880, 
of PERSON Superior Court, before E w e ,  J. 

Judgment  upon the "case agreed" was rendered in favor 
of plaintiff, from which the defendant trustee (Briggs) ap- 
pealed. 

Messrs. G r a h a m  & Rufin, for plain tifl. 
Messrs. Reade,  Btubee & Busbee, for defendant. 

SMITH, C. J. 011 September 4th) 1876, the plaintiff, 
Stepl~eri S. Day, .then advanced in age, deaf and reposing 
--- 

*Ruffin, J., was of counsel ancl arg~ied this case before his appoint- 
ment as associate justice. 
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implicit confidence in his son, the defendant, James R.Day, 
his wife joir~ing with hirn in the act, conveyed to the said 
James R. Day, for no valuable consideration, the tract of 
land clescribed in the complaint. The  deed therefor was 
prepared by direction of the son and under an agreement 
between them that i t  should be so drawn as to reserve a life 
estate in the land to the plaintiff, and he supposed when 
the deed was executed that it contained such provision. It 
was not read over to the plaintiff, nor did 11e require this 
to be done, fully relying upon. the integrity and business 
capacity of the son to carry out their common understand- 
ing  and intent in the form of the instrument to be executed. 
Nor did the plaintiff know of the omitted reservation. 

On December 31st: 18'79, the defendant, Day, being in-  
solvent, conveyed all his estate, real and personal, includ- 
ing the land thus acquired, except the exemptions allowed 
h i n ~  by law, to  the defendant, P. M. Briggs, in trust to 
secure his various creditors; the latter having no notice a t  
the time of any mistake or omission in  the plaintiff's deed, 
nor of any equity vested in  him for a reformation of any of 
its provisioas. Upon these facts, admitted by counsel of 
both parties, the court was of opinion that the plaintiff'was 
entitled to have the deed corrected and reformed so as to 
carry out t l ~ e  purpose conten~plated in its execution and 
secure to the plaintiff an estate in the land f x  his life ; and 
to this end adjudged that the defendant, Ilriggs, re-convey 
and assure such life estate therein to the plaintiff, and that  
the costs of this action he a lien upon the reversionary in-  
terest remaining in the  trustee. 

The cases cited for the plaintiff in the brief of his counsel 
abundantly support the general proposition that contracts 
executory and executed under a n~utlaal mistake, when tile 
procf is full and dear ,  will be relieved agaiust and reformed 
in a court of equity, so as to effectuate the real intent of the 
parties.-Newsom v. BufeAow, 1 Dev. Eq., 379 ; Pugh v. Brit- 
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t a b ,  2 Dev. Eq., 34 ; Brarly v. Parker, 4 Ired. Eq., 430; 1% 

Kq v. Simpsort, 6 Ired. Eq., 452 ; Clemrnons v. D~ew, 2 Jor~es 
Eq , 314 ; Mason v. Pelletier, 82 N. C., 40. 

The jurisdiction to reform deeds is not exercised, how- 
ever, unless the transaction is based on a vnlunble or meri- 
toriotrs considerntio~a. Hunt v. Frnzier, 6 Jones Eq., 90. 

The  exte~lsion of this equitable doctrine to the present 
case was not disputkd upon the hearing, but  i t  was con- 
tended that the defendant, Briggs, is a purchaser of the 
land for a valuable consideration, and without notice of 
any  infirmity in the deed, and takes the estate free from 
the plaintiff's equity. For this is cited Potts v. Blackwell, 
3 Jones Eq , 449, and the same case re-heard and reported 
i n  4 Jones Eq., 58, as well as other cases. 

This case does sustain the proposition that a trustee or 
mortgagee of land conveyed to secure pre-existing debts is 
" a purchaser for a valuable consideration within the pro- 
visions of the 23th and 27th of Elizabeth ;" but it is a t  tbe 
same time declared that "they take subject to any equity 
that  attached to the property in the hands of the debtor, 
and cannot discharge t h e m 4 v e s  from i t  on the ground of 
being purctiasers without notice, i n  like manner as  psr- 
chaser a t  execntion sale takes subject to any equity against 
the debtor, without reference to the questiou of notice." 

The same doctrine is announced by the same emineut 
judge in Small v. Smds,'i4 N. C., 16, thus : " The counsel 
of tile defendants did not refer to any case or give any 
reas011 i n  support of the position that a creditor who takes 
a deed of trust conveying a tract of land to secure an  ex- 
isting debt,stands in a better condition than the debtor in  
regard to an  equity which llas attached to the land in tile 
hands of the debtor. The creditor who takes a deed of 
trust is not ou t  of pocket one cent ; so he stands in the shoes of 
the debtor and takes suhjed to a q  equity binding the land i rz  the 
hands of the debtor." 
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DAY v. DAY. 

I t  is manifest then that the defendant, Briggs, stands in  
110 better position to contest the plaintiff's demands for re- 
lief than the grantor from whom his title is derived, since 
neither he nor the creditors have parted with anything of 
value in obtaining this security for their debts. 

Nor in our opinion will the objection prevail, which irn- 
putes to the plaintiff a culpable inattention to his interests, 
in executing a n  instrument without examining into its char- 
acter, and illexcusable delay in making the discovery of its 
defects. 

I t  is true, as remarked by NASH, J., speaking for the court 
i n  Crowde~ v. Langdon, 3 Ired. Eq., 476, that  (' where the fact 
is equally unknown to both parties, or where each has equal 
and adequate means of inforlnation, or where the fact is 
doubtful fro111 its own nature, in any such case, if the party 
has acted with entire good faith, a court of equity mill not 
interfere." But the rule thus laid down does not meet the 
facts of this case. The relation of the parties with the at-  
tending circumstances will excuse aud account for the want 
of that vigilance and care which are expected and required 
in the ordinary dealings of men with one another, and pre- 
cludes any demand for the aid of the court. The same un- 
suspecting confidence which evidenced the execution of the 
deed without scrutiny of its contents and prevented enquiry 
afterwards, seeins to have received the first rude shock when 
he was about to be deprived of his home and discovered i t  
was not secured to him in the deed. The laches, if such i t  
may be called, oilght not to deprive the plaintiff of that 
estate which hs  had supposed was aud which ought to have 
been provided, according to the mutual understanding of 
both, in the deed itself. 

It does not expressly appear that the omission to insert 
the agreed reservation was not known to the son, and if i t  
was, i t  mould be a fraud practiced upon the father equally 
entitling him to relief after its discovery, Wilson v. Land Co., 
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'77 N. C. ,  445, and the statutory bar will run only from that 
time. C. C. P., 5 33 (9). 

The plaintiff alleges that the discovery of the fraud or 
omission was not made until after December 31rt, 1879, 
when the deed in trust was executed, and as this averment 
is not controverted, we must assume i t  to be true. If the 
form of the deeJ ~ ~ 7 a s  the result of mutual mistake, the en- 
forcement of i t  by the benefitted party would be a fraud 
upon the other ; and so, as well as in case of actual fraud, 
the remedy would be equally open under the statute. 

Tllere has then been no such delay and inattkntion on the 
part of the plaintiff, nor does the statute i r~terver~e to deny 
to the plaintiff the remedy for the correction of his deed, SO 

that i t  shall conform to the intentions of both, and be in 
effect what it was meant to be in  form. 

There is no error and the judgment must be affirmed. 
No error. Affirmed. 

*JOHN N. DAVIS v. JACOB ROGERS and others. 

Eyuity of I ledcmpt io~~- l ie fo~~nat ion  of Deed-Payment. 

Where one brings his action against the widow and heirs a t  law of. a per- 
son decrased to ~erleenl la11c1 conveyed to the decedent upon paylnent 
of :I debt which saitl convcyaccc was matlc to secure, and obtains a 
decree accolclingly, the acceptance by thc atl~ninistrator of the deceased 
of the plaintiff 'a unpaid note is no satisfdction of sach debt, aud the 
1;md continues charged therewith until actu:tl payment, notmithstaud- 
ing an entry of satisfaction by the administrator, unobjected to by the 
clerk of the court, on the docket of the court where the cause is 
pending. 
- 

* Ashe, J., having been of coru~scl did not sit on the hearing of this 
case. 
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(Barnes v. Morris, 4 Ired. Eq., 22; a?jman v. Devereux, G3 N. C.. 624 ; 
Small v. Small, 74 N. C., 16 ; Walker v. Moody, 65 N. C., 599 ; Singlc- 
tary v. WIutalcer, Phil. Eq., 77 ; v. McIlhenny, 81 K. C., 123 ; 
Isler v. MzirpJ~y, $1 N. C., 436, cited and approved.) 

MOTION in the cause heard a t  Spring Term, 1880, of 
UNION Superior Court, before iVcKoy, J. 

The plaintiff, assignee of John S. Pardue, brings his ac- 
tion against the widow and heirs a t  law of Mosely Rogers, 
deceased, to have a deed absolute in form, and conveying 
the tract of land described i n  the complaint, declared to be 
a security for debt, and to be permitted to redeem the same. 
At spring term, 1872, a decree was passed determining the 
rights of the parties and the amount of the encumbering 
debt, so much oi which as bears upon the present con- 
troversy is as follows : 

" I t  is thereupon consi~lered, adjudged and decreed by the 
court now here, that upon John N. Davis, or any one for 
him, paying into the office of the superior court clerk of 
Union county, for the use of the defendants and for their 
benefit equally, the sum of $311.19, on or before the 26th 
day of April, 1872, or within twenty days thereafter, and 
all costs to be taxed by the clerk, including an allowance of 
five dollars for his report, then and in that event, a convey- 
ance of the land mentioned in  the pleadings, is hereby de- 
creed from the defendants, each an'd all of them, to the 
plaintiff, John N. Davis; but inasmuch as many of the de- 
fendants are minors, i t  is further declared, adjudged and 
decreed, pursuant to law, (Revised Code, ch. 32, 0 24,) that 
upon John N. Dal i s  complying with the terms of this de- 
cree on his part, the effect of this decree shall be to transfer 
to the said John N. Davis, the legal title of the said prop- 
erty, to be held in  the same plight, condition and estate, a s  
though the conveyance decreed was in  fact executed, and  
shall bind and entitle the parties, i n  the same manner and 
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to the same extert as the conveyance would, if the same 
were executed according to the decree," with an  order for 
its enrolment. 

There is no direction for a sale upon the plaintiff's failure 
to redeem, and in this respect the decree is incomplete and 
open to amendment if i t  becomes necessary. 

The present proceeding was commenced by notice of an  
intended motion for an order of sale of the land, served on 
the plaintiff September the 27th, 1876, followed by another 
notice, served September 22d, 1877, of a motion to be rnade 
to strike from the docket the following entries in the cause: 

" Recd. of G. W. Flow, clerk, three hundred and eleven 
dollars and nineteen cents, in full of this judgment, this 
14th of May, 1872. 

(Signed) ROBT. H. PARDUE." 
"May l l t h ,  1872, satisfied and paid to office $3.50." 
Numerous affidavits were offered in support of the mo- 

tion for reforming the decree to which the plaintiff opposed 
his own answer on oath, in which he states in general terms 
that the conditions of the decree were fulfilled by his pay- 
ing the money within the prescribed titne, and tllat on May 
Ilt11, 1872, he paid to the clerk in currency 8350, and took 
and was ready to produce his receipt therefor. 

Upon this conflict of testimony the court directed the fol- 
lowing inquiry to be submitted to the jury:  " H a s  the 
decree of the superior court of $311.19 in this case made at  
spring term, 1872, becn paid," to which the jury responded 
in the affirmative. On the trial of the issue tile plaintiff 
testified that on the day stated he paid into the clerk's ofice 
the alnoullt specified in the decree, wit11 costs, except the 
su1.n of $138, for which he gave his individual note to the 
clerk, and had afterwards paid t l ~ a t ;  that the money first 
paid in was borrowed froln R. H. Pardue, administrator of 
the intestate, Mosely, and the witness produced the adrnin- 
istratorls acknowledgment of full payment, and the judg- 
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ment docket containing the memoranda set out in the 
notice of the motion to erase them from tile record. 

R. H. Pardne testified that, a t  the plaintiff's instanceand 
for his convenience he accepted the plaintiff's note for t he  
sulli due by the decree ($311.19) executed on May l l t h ,  
1872, to the witness individually, on wl~icli nothing has  
been paid, and he now offers to surrender i t ;  that he never 
loaned the plaintiff molley, nor was any paid into tlle oEce 
when he signed the receipt on the docket, and this was done 
solely at  his suggestion. 

The evidence of the clerk was to the effect that the plain- 
tiff and the administrator came to his office together, and 
the entries were put  on the docket by the direction of t he  
former; that  IJO money was paid except for the costs, and 
that  he never had any note of the plai~atiff, ns stated by 
him to have been given. 

TJpon this evidence, the court charged the jury that R,  
H. Pardue, the administrator, was entitled to the money, 
and payment to him would discharge the plaintiff from 
liability therefor; that if the plaintiff paid the amount, o r  
gave his note therefor to the administrator, and it was ac- 
cepted by him, in  the absence of a fraudulent intent, and 
satisfaction of the decree was entered with their concurrence 
and receipted by the clerk, i t  would be a discharge of the 
decree. The  exception to this instruction is alone before 
us, on the defendant's appeal. 

Hessrs. Battle & Mordecai, for plaintiff. 
Jfessrs. Wilson & Son, for defendants. 

SMITH, C. J., after stating the case. We do not approve 
of this ruling of the court. I t  is plain, that the execution 
and acceptance of the note, instead of payment, is ilot a corn- 
pliance with the terms of the decree, by which the fund is 
declared to be for the use and equal benefit of the defend- 
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ants, and the personal representative had no control over it. 
The  decree, until modified, is binding upon all the parties 
to the action, nnd its obligations cannot be evaded by the 
contrivance resorted to in this instance. The  money when 
paid into the ofice, could only be paid out to the defendants, 
and a note given the administrator is not R substitute to 
satisfy the requirements of the decree. The court therefore 
erred in telling the jury that  the giving and receiving the 
note, i n  place of paying the money, with the common intent 
evidenced by the entries, t l ~ a t  i t  should be i n  discharge of 
tile decree, can have such effect upon the rights of the de- 
fendan ts. 

1. The execution of a note, never paid, is not a payment, 
unless so intended between the parties, and then, not as to 
other parties. 

2. The administrator. being a stranger to the action, and 
not entitled under the decree, had no authority to exonerate 
the plaintiff. 

3. The payment of the debt being a condition precedent 
and inseparable from the operation of the decree in  passing 
the title, the estate in  the land remains under the control 
of the court, as a still subsisting security therefor. 

These propositions are supported by the following author. 
ities. Rarrles v. Morris, 4 Ired. Eq., 22 ; Hymnn v. Devereux, 
63 N. C., 624 ; Srnall v. Small, 74 N. C., 16 ; Walker v. Moody, 
65 N. C., 699 ; Singeltalqy v. CVhitalcer, Phil. Eq., 77 ; Kidder v. 
McIlhenny, 81 N. C., 123, and other cases. 

The  entry made, under the circunlstances detailed, if al- 
lowed the effect contended for, would be a successfid fraud 
upon the rights of others, and secure the land to one who 
had never paid for it, and that under a decree that it  should 
be paid for, before the title passed. The entry was unau- 
thorized and inoperative. 

I n  Tsler v. Murphy, 71 N. C., 436, a receipt written opposite 
the case stated upon the docket, in these words : " Received 
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of J. T. Murphy the amount of this judgment and interest, 
aud my fee and the plaintiff's costs," and signed by S. W. 
Isler, attorney for plaintiff, mas held to be no part of the 
record, inasmuch as i t  was not entered as part of the pro- 
ceedings, or by the direction of the court, In our opinion, 
how and by whom the entry or menlorandum was put upon 
the docket, %.a:: a proper subject of enqcliry, in  determining 
its legal import and conclusive effect upon the defendants. 
While It is true the fund properly belongs to the sdministra- 
tor, aud doubtless mould upon his application be ordered 
to be paid over to him,  instead of the defendants, so that the 
plaintiff coald not be compelled to pay tlte money a second 
time, until the decree is modified it  belongs only to those 
entitled under the provisions of the decree. 

For the error assigned there must be a new trial, and i t  is 
so adjudged, 

Error. Vewire de novo. 

ALICE D. BLAIR and others V, E. A. OSBORNE and others, 

Construction of deed-Estate for lge i~ Joint-telaaacy. 

1. The habendum in a deed shall never introduce one who is a stranger 
to the premises td take as grantee, but he may take by way of reinnin- 
der; Themfore, a deed which in the premises gives a life estate to the 
mother grantee alone, and in the habendum to her and her ehilclren, 
operates to convey an estate for life to the mother, and an estate for 
life in joint-tenancy in remainder to her children. 

2. The act of 1784, which converted joint-tenancies into estates in corn- 
mon, has reference only t o  estates of inheritance. YSee following 
ease.) 

(Powell v. Allen, 75 N. C.. 480, c i tedm4 approved.) 
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SPECIAL PROCEEDIXO for partition of land commenced 
before the probate court and heard at  Fall Term, ISSO, of 
MECKLENBURQ Superior Court, before Seyrnozw, J. 

The  defeudants made the defence of "solk seizin" and 
thereupon the ease was transferred to the superior court 
where several issues were submitted to the jury, all of which 
were found in favor of the plaintiffs, the court reserving 
the question as to the effect of the deed from Margaret 
Blair to Araminta Blair (mother of plaintiffs), which deed 
is as follows : " T11is indenture made this 21st day of No- 
vember, 1863, between Margaret Blair of the one part and 
Aralninta Blair of the other part (botli of Mecklenburg, &kc.,) 
witnesseth, that said party of the first part for and in  con- 
sideration of natural love ; and further, said party of the 
second [first] part hath given, granted and doth hereby 
give, grant and convey to the party of the second part, all 
that lot or parcel of land lying in the town of Charlotte 
and county of Mecklenburg (describing the property) to 
have and to hold the same with the appurtenances thereto 
belonging to Ararninta Blair, t11e party of the second.part, 
to her and the children begotteu up011 her body by S. M. 
Blair, forever," * * *. Both parties clei~ned t t ~ e  laud 
(to divide which the petition was filed) under Samuel Blair 
the father of plaintiffe. 

Plaintiffs offered the register's books of the county to show 
that  Margaret had conveyed to plaintiffs i n  May, 1863, as  
appeared from the registry. Defendants objected to the in- 
troduction of the registry on the ground that  only the 
original or a certified copy from the register's record was 
competent, The  objection was overruled and defendants 
excepted. 

Plaintiffs offered evidence to show that they were cllildren 
of Aratninta Blair begotten on her bod\. by S. M. Blair ; 
that they were in  existence when the said deed from Mar- 
garet was executed, and are still infnbts, 
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Defendants offered in evidence a deed from S. M. Blair 
and  Araulinta to one J. Y. Bryce, and a mortgage from 
Bryce to defendant, Bodfish, and a deed from Bodfish to 
defendant, E. A. Osborne as the assignee of the bank of 
Mecklenburg. 

Upon the finding of the jury, His Honor on the point of 
law reserved being of opiriion with plaintiffs gave judg- 
ment in (heir favor, from which the defendants appealed. 

iMessrs. Wilson & Son and Doivd & Walker, for plaintiffs. 
Jfessrs. Slvipp & Bailey, for defendants. 

ASHE, J. The  only question which need be considered 
in this case turns upon the interpretation.of the deed made 
by Margaret to Araminta Blair. The deed operates as a 
covetiarit to stand seized to uses. I n  the premises of the 
deed, the land in  dispute is give.1 to Araminta alone, and  
the hubendurn is to her and her children. Do the children 
of Aramiuta take an  immediate estate in joint-tenancy with 
tliejr mother, or  an estate in  joint tenancy in remainder for  
their lives 1 

The deed in the absence of any words of inheritance un- 
questionably conveys only a life estate to the donees, and  
whether the children take the estate jointly with their 
mother, or in remainder after her life, the estate is a joint- 
tenancy, for the act of 1784 which converted joint tenancies 
into estates in common, had reference only to estates of in-  
heritance. Such is the reasonable construction of the act 
and the interpretation which has been given to i t  by this 
court in Powell v. Allen, 75 N. C., 450. 

The premises of a deed are used to set forth the names of 
the parties, any  recitals of deeds, &c., that may be deemed 
cecessary to explain the reasons upon which the convey- 
ance is founded and th% consideration upon which i t  is 
msde;  and i t  is the ofice of the habendum to determine the 
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estate or interest which is granted, though this may be per- 
fbrrned by the premises, in which case, the habendum may 
explain, enlarge or qualify the premises, but not be totally 
contrary or repugnant. 2 Blk., 298. A deed may be good 
without any habendm, but where i t  is used i t  may ma- 
terially qualify the state~nent of the premises. In  this deed, 
for instance, a life estate is given to dratninta in the pretrl- 
ises, and the habendurn is to her and her children. The 
effect of the hahendum standing a l o ~ ~ e  wonld give a joint 
estate to Aratninta and her children, but to give it such a 
construction would be ir:consistent with and repugn&t to 
the premises, in  which an estate is given to tlie mother 
alone. But the deed should llave such a construction as is 
most favorable to the minds and intent of the parties as the 
yules of law will admit. We think it ti-rost probable when 
this deed was made, it was the intention of the donor to give 
the whole estate to Araminta for life and after death to her 
children absolutely, so as to exclude the husband of the 
donee fro111 a n  interest therein. If that was the intention, 
t he  form of the deed for that  purpose comports with. the 
rules of construction, for the doctrine is laid down in  Shep- 
herd's Toncl~stone, 151, that " one who is not named in the 
premises may nevertheless take an estate i t ]  remainder by 
limitation in  the habenduw. 2 Rol!. Abr , 68; Hob., 313. 
I n  3 Leon Ca., 60, i t  is said that the habendum sliall never 
introduce one who is a stranger to the premises to take as 
grantee, but he may take by way of remainder. 

Applying this principle to our case, the construction must 
be to give an  estate for life to Araminta, and an estate for 
life in  joint-tenancy to her children, the plaintiffs, in re- 
mainder. This construction necessarily defeats the petition 
for partition, for it is a general rule prevailing in England 
and in this country, " that no  person has the right to de- 
mand any court to enforce a cohpulsory partition, unless 
he has an estate in  possession-one by virtue of which he  
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is entitled to pnjoy the present rents or the possession of the  
1)roperty as one of the  cn-teaat~ts." F r e e n m l  on Co- 
Tenancy, $ 146. 

There  is error. The petition cannot  be sustained. Let 
th i s  be ce;tified to the superior court  of hfeclilenburg 
county, tha t  tlie issues and proceedings in tha t  court may 
be transmitted to l11e superior court clerk of tha t  county to 
the  eiad that  the petition he dismissed. 

Errors Petition dismissed. 

SI'ECJBL P R ~ C E K D ~ X  for partition of land comr-aeuced in  
the probate court  and Ilcard at. Spr ing Term,  ISSO, of 
S*~nr~>soi*r Superior Court, before AZYWJ, J. 

T h e  l~llaintifrs aappea1~t-l from t h o  jL;dgment below. 

RUFFIN, J. This  was a special procee~ling begun i n  the  
probate court of Sampsom county for a sale of lands for the  
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purpose3 of partitiolj, and wliiuh was trnnferred to t h e  supe- 
rior court of that  county ,  for tlie rlital of certain issues 
raised by the  p lead ing .  It comes to this  court upon nu 
appeal of tlse plaintifTs from a judgment of that  court over- 
rul ing a delnsrrer mhicli they llad interposed to the  answer 
of the defendants;  b s t  we have not thought it necesiti-y to 
elaborate that  point, as we are of the  opinion that  the  ylain- 
tiffs' case must fai l  because of a n  erltire failure of title i n  
them to the  lands which are the  subject of the  action. 

The facts as set forth i n  the  p1eadi1ig.s are  as followi : 011 
the 10th day of April, ISGO, Janlc-s T'ann, under  wl~onl  all 
parties cltlim, executed a deed whereby, after reserving to 
himself a life estate in the  lailds, he conveyed t l~ern to hip 
five grandsons, James Register, H a r m a n  Register, Gibson 
Register, John R Register and Eclrnoi>rl &gisGer., without 
tlle n ie  however of ally words uf inheritnucc i n  t1.e deed, 
and in 1st-;ti he died leaving u n i l1  i n  which after ~ l j , t k i [ j g  
several special legacies and devises, he  deviqed the  re-iclw 
of 11is ~s t ' t t e  to the plniobiffa who are nlw l i j i j  g,l,l~idclzllilre~~ 

Of tlie qrand-orls inentloned in  the deed three t l~etl  (!\:ring 
the life of the  grautor and one since his death, l e n v ~ n r  John 

clliee K. Rcgister aloue surv iv i~ ig  from v;liorn the  defcncl~ints. ,' 

t h e  death of all his brothers, have prtrchazed. 
T h e  plaint~ffs iriiist that t l ~ e  ef7er.t of the deed was to qi\-e 

to the  grauciwl~s only u Irfe estate in  the  lands,  rvhei-?,a- tllc 
defetltiants -ay tha t  i t  w,35 thc  l l i tcr~t iol~ of the  gr,rntor to 
give them a fee simple intercat, and tha t  the  necessary words 
of inlieritnnce were omitttd througll the  miitnk+ of the  
drauqhtqrnan, anrl they ask to have  it corrected so ns to give 
effect to such i;:tel!tion. 

Of course if t l ~ e r s  be this mistake a n d  the correction he 
1uat3e, ilaen the plaintiffs cannot n ~ n ~ n t n i n  their action 
nor do we see tha t  tlleir w n t l i t i ~ ~ i  w i l l  be betterctl at  all, if '  
we p v c  to the  deed the construction insisted upon by them. 

A copy of the deed is made a part of the case, an(] upon 
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reference to i t  we  find tha t  after reserving the  Pand to 
tlie grantor for his life, i t  conveys a vested remainder to 
t h e  five grandsons, wiilnont the  addition of "any  restrict- 
ive, exc lus iv~ ,  o r  explanatory words," such as is said by 
Br,scr;srox~ in  his commeiltaries, to be necessary to prevent 
t h e  estate created by it  becoming a joint-tenancy. It has 
every eletnent e s s ~ r ~ t i a l  to constitute i t  a n  estate of tha t  
character as defined both by the author  just quoted and 
LORD COKE, and must  be so construed hy us, and  all  t h e  
properties and ineiderits Ire given it, t h a t  prc~perly belonged 
to  suclm an  estate a t  e c ~ m m o ~ ~  law sitye a5 they may have 
been modified by statnte. 

I n  the very recent, case of IPozodl v. Albn, 75 N. C., 450, i t  
was decided by this court that  a joint tenancy for life was 
not w i t l ~ i a  the mischief intended lo be remedied by the act 
of 1754 whieh abolished the r ight  of survivorship in joint 
&ales, a n d  conseqnently was not nKected tilereby, but  t h a t  
t h e  common 1:1w rule, so far as such an  estate was concerned, 
r e ~ n t i i ~ ~ e d  unc l~wi~ged;  iind i t  is difficult to eonceive of a 
ease   no re i n  point than this one, as i t  too was an estate for 
life given to sci-era1 joint-tcnants in remainder after a par- 
t icular life estate, and  i u  which several of the  tenants had 
died before the  falliillg in of the  particular estate. 

\\'e are constraimed to hold that  upon the death of 
his companions and  b? virtue of the  doctrine of survivor- 
sllip, John  R. Register as the  last survivor became seized of 
the  entire lands conveyed in  the  deed for and dur ing  the  
term of his life, and tha t  the defendants as purchasersfroni 
him,  are  entitled to liave the same and every part  thereof 
for tha t  period of time. As a necessary consequence to the  
failure of their title to the  premises, the  plaintiffs' petition 
should have b e e ~ i  dismissed, and  iriasrnuch as the  plaintiffs 
a re  iii no condition to complain of t l ~ e  action of the supe- 
rior court ill overruling their demurrer,  their appeal to this  
court  is dismissed. 
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---"-.-. 
RADFORD 'U. xL?IORE. 

Let this be certified to thc court below that thecausemay 
be proceeded wi th  in accordance with this opinion. 

No evrsr. Appeal dismissed, 

HEXRIETTA J ,  RADFORD and otherSs v. RICHARD G. ELMOEE 
and others. 

Covenant to resonue?y--Leggal aud Epitabte Estate. 

In ISGG, R testntw mark his will clevisinn h n d ,  a n d  died iu 1E70, but i ~ u  

ISG9, the land was soltT untler exccrttioo a~ninz t  him, ant? tlw plrrchaser 
coven:kntccl to reconvey to testator on pzynlent of snm hid ; aftcr tee- 
tntor's desth, the purcllnscr took po~session ant1 occnpied tlie pren,ises 
runtil his dent11 in l V i ;  in n suit by the clrvi-eca for the rents and 
profiti and a redemption of the li~n11 1111c1er the couenant, a jndgment 
w:~s  rendered in thtlir f,,vor nud : ~ l i o  clwreeiny a s ~ l e  of the l a n d  to  
pny innouot due the intwtotc pnrch,t>er; :LIIC? the p~~rchnser  at  this last 
stile conveyed to the t1efe1ltl.int tlevisees, no colkision bcing s h o ~ 1 1  to 
exid, and the funtls of the clevisees being wed in the pnrehase ; Held, 
t l ~ a t  the devisees took the equitnble estate vested in the testator under 
the covenant, and the conveyance to tlkem hy mid pnrcha~er passed 
the enlire estate. 

(Robbinsv.  Fz'ndley, 3 Jones Eq., 2SG ; wi l l inmsnn  v. IFzllia?nsola, 5 Jones 
EQ. 1-12; Simpsola v, IV~tllnce, 83 N, C., 477, cited and appro~ecl.) 

SPECIBL PROCEEDING for partition of land comruenced 
ih  the probate court and heard at Fall l'erm, 1880, of 
WAYNE Superior Court, before G u d p r ,  J: 

The plaintiffs appealed from the judgment of the court  
below. 

~Wessrs. Allen & MY, fop plaintiffs. 
Messrs. W. T. Faircloth, G. /T 8ttrong and TV- 7.. Dorlel~, for 

defendants. 
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SMITII, C. J. I n  April, ISGC,, Thomas It. Smith,  who then 
owned t h e  lands mentior~cd in  the cornl)!aint, rnatlc 11is will, 
and tligrein devises to his infant cl~ilt lrcn, tho dcicr~~l;lnts,  
a n d  to the  Eeme plaii~titf, a n  illeqitirnate child,  ill tlie fol- 
lowing words of dcscril)tion: ":111 the  property tliw!, 1 may 
die seized and  posses;ed of, :lftvr p a y i ~ l g  m y  just an11 legal 
debts, after the cleatl: of T:li,lin Elunorc," the  delbiltl,ints' 
mother,  as to one I lcndrc~l  acres given to her for life, wit11 
certain contingent limitations aver i n  the event of tlw death 
of a n y  or all of them without issue, wllich, :is t11('y are a l l  
alive need n o t  uow bc consi~lered. Tile testator died in 
January ,  3870, previous to  mhiell t i ~ n e ,  (to wit, 011 tluc first 
of May, 1869,) the  land, after a n  a ~ s i ~ ~ i m e n t  of t h e  tract 
first described i n  ihc  cornl)lalrit as :t homestead and sul~ject 
thereto, was sold under  rxecution ;~g,~ailisr the  testator by the 
slieriff, and his deed therefor executed to Jolr n Co1t.p ; a n d  
the  latter soon after e~l tcred into  a covenant wit11 S ~ n i t h ,  t l ~ c  
debtor, to re-convey the I w d  to Ilim on puyment of the  sum 
for which i t  was bid off. 

After the dcatll of Slnitll, Cole)- took 1xxsessior1 of the 
homestead tract, and  retained and  used it clnrirag his life- 
time. TTpon his (Coleg's) c!e,itli i n  Alxi l ,  1873, tire p!aintiff 
a n d  infant defendants institutctl a n  action against the  ex- 
ecutor of Smith,  2nd the adininiatratc~r and Ileirs at law of 
Coley, for a n  account of the  rel?ts a n d  profits received by 
t l ~ e  latter dur ing  h i s  occupation ~f the  homestead :ind for a 
recle~nption of t h e  land under  the  provisions of his core- 
11allt with the  testator. I n  this snit the  defendants recov- 
ered the said rents and profits, excluding the  plaintiff from 
any share therein, and the laud was adjudged to be sold to 
pay the  resitlr~e of the  purchaqe money due  the intestate, 
and the  defendant, John R. Smith,  appointed comrnisiioner 
to make t h e  sale. The  sale was accordingly made, and the 
land bought by one 11. A. Deans, w h a  afterwards canse jed  
i t  to the  infant defendants 
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T l ~ e  rents and profits of the homestead and the  proceeds 
of sale of part  of the land were used i n  making priyment, 
but  there was no evidence of co!lusion between the  comniis- 
sioner and Deans in  the sale of tlie I x ~ d  to Dea~ls ,  nor  to 
impeach the  bona Jides of the  transaction which vests the 
title in the  defeutlunts. 

Two issues were submitted to the  jury : 
I. Are the  plaintiff' and  defendants tenants i n  common? 
11. Did tlle defendant, John  R. Smitb,  pay for tlie land 

with money or  other property in which the  plaintiff had  
an  interest? 

T h e  plaintiff's counsel asked tlre court to charge the  ju ry  
that if they believed the criticnee, they should find for the  
plaintiff. T h e  court refused to give the  instruction, a n d  
told the ju ry  if they believed the  evidence their verdict 
shonld be for the defendants. To 50th issues t h e  response 
was in  the negative. T h e  estate of t l ~ e  testator i n  the land 
a t  the t i ~ n e  of his de'xth, was quite digerent from tha t  h e  
possessed when he  esecu ted his will ; but his in tent  is m m i -  
fest that  all tlie property h e  had,  with the  exception a l rmdy 
mentioned, shuuld go to the rlef'endants, his legitimate chil- 
dren, and the  plaintiff; and, as under the act of 18-14, a will 
is made to speak and takc etfect with reference to tlie real 
and personal estate comprised therein, " a s  if i t  hall been 
executed immediately before the death of the testator, unless 
,z contrary intent  shall appear by the will ;" and  as snch con. 
trary intent does not appear in the instrument,  the  devisees 
take the  equitable estate vested ill the  testator under  the  
covenant of Cole.. Battle's Revisal, ch. 110, § 6 ;  R o h h i w  v. 
It7ind/ey. 3 Jones Eq., 286 ; I17illiamson v. IVilliamon, 5 Jones 
Eq., 142. 

T h e  sale to Dean.: to pay the c:~eurnl>ering debt, passed 
t h e  entire estate i n  the  land divested of all equity, a t ~ d  i n  
the  same plight i t  is purcl~ased with funds of the r lefk~~dants  
nncl the  proceeds of the  sale of a portion of it, i n  neither of 
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which had the plaintiff any interest, and conveyed to them. 
Simpson v. TVullace, S3 N. C., 477. 

His Honor  therefore properly denied t l ~ e  request of the  
plaintiff's counsel, and  directed the  jiirj7 upon t h e  evidence, 
i f  locljeved by them, to f i ~ d  for t l ~ e  defendauts. 

There  is no error, arid the  judgment must be affirmed. 
KO error. AfErliled. 

A. A. 3IcLESN and others T. .JOIIN PA'I'TERSON and other.;. 

Where a, tlcctl is esecutctl b y  an ntlininistrntor in pltranalici! of n tlrcreo 
to  sr~ll Inncl to PRJ' d c b t ~ .  t l ~ e  fact Il~:lt the grantor signs t l ~ e  ~ l e (~ r l  ":ls 
ntlmi~~istrntor " and 11ot "as cotnmisaiot~er '! does uot opc3ratc to im- 
pair irs effect in  conveying title to t l ~ c  land tlierein described. 

(,ll~~\~eill v. : I l o w l : s o i ~ ,  G3 N. C . ,  50s; I l a c c i ~ ~  v. Lrtllme, 75 N. C., 503; 
Co.c v. Blair ,  76 N. C , 78, cited natl npprovcil.) 

Xessrs. HciVeill (k ?fcNcill and  It'. F. French, for plaintiffs. 
illess~s. Rozoland & dlcl,ean, for defendants. 

SVITH, C. J. The  plaintif& deriee title to the  land i n  
dispute under a grant  from t h e  state, issued in  June, 1796,  
and  a successioll of conveyances thence to Joseph Thomp- 
son and Robert S. French, and a deed from the latter, ex- 
ecuted March l l t h ,  1856, to Gilbert M. McLean, the  ances- 
tor of the  plaintifh. 
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-- 
~ ~ C L E A N  c. PATTERS~?~'.  

- - 

T h e  defendant introduced i n  evidence a transcript of the  
la te  county court, showing an  application of A. A. McLeau, 
one of the plaintiffs, and ad~xliuistrator of the  intestate 
Gilbert hI. AIcLean, for license to sell said land for assets to 
pay debk ,  the  order licensing and  directing the sale by the 
admiltistrator, tlie report of sale and its confirmation, and a 
decree authorizing him to 1ns1;e title to John  A. Sanders, 
the purchaer ,  and also the deed of the  adminiitrator, dated 
J u n e  lst ,  1866, conveying the premises to h im.  This deed 
describes the  land as being " i n  the  county of Robeson, 011 

the  east side of Shoel,eel and cast side of Long Bra~icli ,  a n d  
on both sides of the  Black Branch, adjoining tlie lands of 
Daniel Patterson, now deceased, Duncan Slnitll, deceased, 
Edward Wilkcrson, John l'attersou, Murphy C. IIcNair, 
Daniel II., ant1 John  McLenn, all(! 1a11tls of Angus JIcLean, 
deceased, and embracing the lauds conveyeJ by R. S. French 
and Joseph Thompson, to G. AI. JIcLean, Jlarch l l t h ,  lSS6, 
a n d  registered in book D. D., lmge 323, register's ofice of 
~ o h s o r i  county, beginniug at, &c., describing by courw and  
distance arid occa>ional calls for lines of :itljoiliing proprie- 
tors, t l ~ r -  several boundaries of the iract, and excepting there- 
from 105 acres, inclntled, bu t  not intended to he conveyed. 
Th is  description is  idenlical with tha t  contained i n  the 
deed from French aud Tl~ornpsou to the  intestate down to 
the reference to their daed, tlie difference consisting in  the  
designation of the  houndary lines specifically set o i ~ t  as 
aforesaid i n  the  zd~ninistrator 's  deed. 

Tlie jury, under the  charge of the  court, rendered a gen- 
eral  verdict for the defendant, which, on enquiry from the 
court, they stated, was based on the  ground thal  the  title 
had passed from the heirs at law, by the adrni~listmtor's 
deed. The record shows two exceptions taken by the plain- 
tifl's, viz: 

1, To  tlie validity of t h ~ :  deed to Sanders, because i t  is 
signed by A, A. McLean, not as commissioner, but  w i t h  the 
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suffix to his name, "administrator of t h e  estate of G. M. 
McLean ." 

2. T o  the  instructions given to the jury. 
T h e  objection to the sutficiency of the  deed, because of 

t h e  n ~ a n n e r  in  it is signed, is untenable. T h e  statute 
declares that,  " upon the report coming i n  of the  sale and 
confirmation thereof, title shall be made by such person, 
a n d  a t  such time as the court may prescribe." Eat. Rev., 
ch. 45, § 68. Language of similar import is employed in 
reference to the  sale of land for partition : " The court luay 
authorize a n y  officer thereof, or any  other competent per- 
son, to be designated in the  decree of sale, to sell the real 
estate under this proceeding." Ibid., ch. 84, S 15. 

T h e  usual and  preferable practice iq to appoint the  clerk 
to  make the sales required in  partition, as an oflicial act, 
covered and protected by his bond, and i n  discharging the  
duty h e  need not name himself conlmissioner. NcNeill v. 
Morrison, 63 X. C., 508; /lawns o. Lathene, 75 N. C., 305 ; 
Cox v. Blair, 76 N. C., 78. T h e  same practice, and for like 
reasons, is pursued in sales of an iutestate's land for tlie 
payment  of his  debts. T l ~ e  court here directed the  admin-  
istrator to convey the estate descended to the  plaintiff's, and 
this  order fully authorizes t l ~ e  deed. T h e  body of the  in- 
s t rument  shows it was executed in pursuance of the  decrce, 
a n d  by virtue of the  power therein conferred, and  neither 
does the  absence of tlie word comniissioner, or the  presence 
of those superadded, expressing his representative character, 
impa i r  i ts  force and operation in transferring the  estate. 

2. T h e  instructions of the  judge are, i n  like manner ,  ob- 
noxious to nu just complaint of the  appellants. These were 
qui te  as favorable as they could require. The charge in 
substance is  tha t  if the deed from A. A. McLean, in  defin- 
i n g  a n d  describing the land by metes and bounds, did not 
include that  claimed by the  plaintiffs, their  verdict should 
be for the  latter ; tha t  if this description could not be loca 
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ted and fitted, the verdict should be for the defendant, illas- 
much os the deed there identifies the land as that conveyed 
in the deed to the intestate, G. M. McLean. 

The charge is undoubtedly correct. Aside from the nddi- 
tional recital of boundaries, the land is described in both 
deeds in the very same terms, arid by express referenie in 
the latter to the first deed, as ernbracing the land intended 
to be conveyed to the said Sanders. The only possible un- 
certainty springs from the special ~nention of the boundary 
lines, and t l ~ i s  is removed by the ascertained inability of 
fitting them to any different tract. Indeed, without this 
finding, and upon tlle admitted facts, the court might pro- 
perly have told the jury, as the opinion was expressed after 
verdict, that upon the coristruction of the deed to Sanders, 
its legal effect mas to divest the estate out of the plaintiffs, 
and they were not entitled to recover. Certainly they can 
not cornplain that this question, as to the land conveyed, 
was left to the jury. 

There is no error, and the judgment must be affirmed. 
No error. Affirmed. 

,JOHN RXED 1,. W. J. EXUM. 

Eeed nznde wzde~ duress, ca.ncellalion of-Counterclaim for Bet- 
terments. 

Upon cancellation of a decd alleged to hare been executed nnder duress, 
the plaintifY is entitled to a restoration of the land with compensation 
for its use and such damage as it may have sustained, recorerable out 
of rents not barred by the statute of limitations. But the defendant is 
entitled to the connterclaim for the increased value from improvements 
put  upol~ thc I:md by him, ancl for the purchasc money. 

(Fzltrill v. Futrill, 5 Jones Eq., 61, cited and approved.) 
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C I V ~ L  ACTION tried a t  apring Term, 1880, of WAYNE SU- 
perior Court, before Avery, J. 

I n  this action, coinmenced 011 February 28t11, 1.876, the 
plaintiff demands the surrender for cancellatioil of a deed, 
conveying the land described in the complaint, executed by 
him to the defendant in 1862, as he alleges, under duress, 
the restoration of possession, and damages as rent during 
the defendant's occupation. Issues, eliminated from the 
pleadings, were prepared and submitted to the jury, which 
with their findings are as follows : 

1. Was the deed from the plaintiff to tl19 defendant, men- 
tioned in  the complaint, executed under duress? Ans. Yes. 

2. W l ~ a t  is the annual value of the land ? Ans. $06.40 
due December 1st of each year with i~~ te re s t ,  as improved, 
The  annual rents without improvements would ha re  been 
$42 90. The first payment was for half year and dueDecem- 
ber lst ,  1873. 

3. What sum was paid the plaintiff by the defendant, 
and when ? Ans. $6390 in confederate money January lst,  
1863. 

4. What a u o a n t  should be allowed the defendant for per- 
manent improvements made upon the land? I n  response, 
counsel agree that permanent improvements, worth $240, 
were put on the land by the defendant after the year 1866, 
but  none before. 

Thereupon the court adjudged that the defendant recon- 
vey the land to the plaintiff and pay him the sum of 
$420.60, the aggregate annual rental, not barred by the 
statute of limitations, in its improved condition, without 
abatement for the betterments, and from this ruling the de- 
fendant appeals. 

Messrs. G. V. Strmg and JV. .! Jaircloth, for plaintiff. 
JIessrs. H. F. Grainger and  JV. 7'. Dortch, for defendant. 
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I . J The deed, ti!ov.gli found by the jnry to have 
bee11 obtained by Lures ,  was not for lhat reason void, but 
capnG1c of being aroidcd or coniirrnetl a t  the election of 
the grantor. ",411 grants Illat are made by duress are  void- 
able by the parties that make them, or others that have 
their estate..," aud they rnny be validated. 2 Shep. Touch., 
233, 238;  Bacon's Ab., Titlc, Duress, D ; nSionzere v. Punz- 
p l m y ,  24 Ill., 2G1; D e p f y  v> Staplcford, 19 C'al , 302. They 
shou!d be avoided in a reas011able time after the vitiating 
force whicll produced tile act has ceased to operate, and  a 
long  u~iespluined delay i n  asscrtiug the right to annul  
raises a presumption of acquiescence and ratification. "There 
is no doubt," say the court in Brown v. Peck, 2 Wis., 261, 
" that  by long acquiescence in a contract, merely voidable, 
the right to avoid i t  may be lost." But this aspect of the 
case and the consequences of the plaintiff's inaction are  not 
presented jn the record for our consideration, and we for- 
bear to express a n  opinion as to the effect of the delay upon 
the plaintiff's claim to equitable relief. It would seem un-  
reasonable for the plaintiff to remain quiet, while the de- 
fendant is expending his money in  the improvement of 
property. believing to be 11fs own, and io which no c l a in~  is 
put forth for a series of years, and then take i t  back through 
tile instrumcntnlity of the court without allowing any com- 
pensation for its enl~anced value. If the apparent laches 
does not obstruct the recovery of the land, i t  a t  least entitles 
the  grantee, who had no option in  tile matter, to a n  allow- 
ance for its increased value by reason of the expenditures, 
from the amount with which h e  may be charged for the use 
alld occupation. While it may be true that the defendant 
knew, or is presumed to know, as a proposition of law, that 

deed thus procured could be set aside by the  injured party, 
i t  would not be a t  his own instance without the concurrence 
of the and he might  reasonably infer from the 
long interval elapsing before any movement is made to 
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disturb his possession or title, that the plaintiff was content 
to let the transactiorl stand undisturbed. H e  who asks 
equity must do equity, and the court in the exercise of its 
equitable jurisdiction will eonlpel a reconveyatice on terms 
that are just to bot l~  parties. Fi'lctrill v. F u l d l ,  5 Jones Eq., 
GI. All that the plaintiff is entitled to is the restoration of 
his land in  the state in which it was taken from him, with 
compensation for the use rileanwhile and for any  damages i t  
may have sustained. Q u  the other hand, its increase of 
value from improvements is a proper counter-claim against 
the wron,ned owner. Rut this counter-claim should be dis- 
charged from the earlier annual rents, as well as the pur- 
chase money paid, and when the successive rents have ab. 
sorbed thc amount of these demands of the defendant, the- 
remaining rents of the land as improved, not extending 
back herond three years from the cornmencement of the 
suit, will be the measure of the plaintiff's recovery. This 
increased rent is given because the improvements will then 
ha re  been discharged out of the plaintiff's funds. 

While the record is silent as to the adjustment of the 
respective claims whereby the sum adjudged is ascertained, 
and i t  would seem that all originating before the statutory 
bar interposes are disregarded, the same result m7ill be 
reached, if these anterior rents are euficient upon au esti- 
mate in accordance with this opinion; if not, the excess 
due the defendant must be met from the rents which are 
not barred. 

There must therefore be a reference to the clerk to make 
the computation upon the basis suggested, unless the parties 
themselves can agree upon the amount, and when ascer. 
tained, the plaintiff will be entitled to judgment therefor 
and for a reconveyance. 

PER CURIAM. Judgment modified. 
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MIRRA GULLEY and others v. E. 8. 5$ACY, dclm'r, and others< 

1. A grantee rrndcr a dced :rbsolnte on it3 fact:, bat i ~ ~ t e n d e d  assr~iec~rrity 
for a debt (or one porclmskq from bin8 with notier: of s~iclv tlrfect) ac- 
quires no titlc as against: c~cclitors or subsequent pwrch,~sere, eve= 
though there be no intent to defra~rd creditors. 

2. If complaint states a pxrol coutmct $11 reprrcl to  Ianil and the mswar' 
sets np aootiier and a different contmct, is b mot con~petent to the 
plaintiti to offer oral proof i n  support 0% his claim, if objected to  by 
clefendant; and this, tl~ough the statute of frsnds be  ~ o t  pleacled. 
(When such contract will be eilforced, stated by BUFFIN, J.) 

(G'rego~y v. Perkins, 4 Dev., 53 ; NuEcomSe v. Ray, I Ired., 210; Lyon v. 
CTissrnal2, 2 Dev. & Bat. Eq., 268 ; Allen v. Chambers, 4 Ired. Eq., 126; 
B a ~ n e s  v. B~ozon, 71 N. C., 507 ; Bonlram v. Craig, 80 N. C., 224; 
Morrison v. Baker, $1 N. C., SG; Weindpin v. Putrick, 75 N. C., 544, 
cited and approved.) 

CIVIL ACTIOK tried a t  Spring Term, 1880, of T F T ~ r m  Su- 
perior Court, before Gudger, J. 

The defendants appealed from the judgment of the court 
. below. See same case, 81  N. C., 356. 

iiilessrs. T dl .  Argo and A. 31. Lewis, for plaintiffs. 
iilessrs. D. G. Fozole and Battle ck Ili[ordecai, for defend an!^. 

RUFFIX, J. For present purposes we may treat the fol- 
lowing as the undisputed facts of the case: I n  Febxuary, 
1863, Thomas C. Nichols executed a deed, absolute on its 
face, conveying the land which is the subject of controversy 
to the defendant, George W. Thompson, and soon thereafter 
eutered the army, where he remained until his death in 
January, 1864. H e  left surviving him as his widow the 
plaintiff, Mibra, (since intermarried with George TV. Gulley) 
and the other plaintiffs, his children. On the 20th of May, 
1863, Daniel White, the father of Mibra, gave her the sum 
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of one thousand dollars, and at  the same time executed a n  
instrument in writing wherein he deelar-d that he gave her 
that sum to be accounted for as an  advancement in the dis- 
tribution of his estate, and directed her to use i t  in " the re- 
den~ption of her land now under a mortgage deed in the 
hand$ of one Mr. Thompson, said land to be for her use and 
benefit during her life, aud then h her ctlildren equaily." 
This money she paid to Thompson in  June, 1 863i. who made 
her no deed but simply surrendered that which he bad re- 
ceived from her husband, which had not then been regis- 
tered, but has been since the beginning of this suit. After 
the  death of Nichols, the defendat~t,  Macy, became his ad- 
ministrator and in 18'72 instituted certain proceedings in  
the probate court for a sale of the same land for assets to 
pay tho debts of his iutestate, and  obtaining a n  order sold 
the same on the 1st June, 1872, when the defendant, Allen, 
became the purchaser at the price of $627, upon the pay- 
ment of which atnount he took a deed from the adminis- 
trator, the said proceedings however being inoperative be- 
cause of the great irregularities therein. The defendant, 
Allen, soon after so purchasing, took possession of the land 
and  has contir,uecl it ever since, except a s  to a small piece 
which he sold to the defendant, High, and placed him i n  
the possession thereof, 

The  facts in dispute between blne parties are as follows: 
T h e  plainti& allege that Thompson had purchased the land 
of Thomas C). Nichols, and  that  the deed of February, 1563, 
in  being a n  absolute one, expressed the true intent of the 
parties; that plaintiff, Mibra, also purchased it, when in 
June,  1863, she paid Thompson the very money which had 
been advanced her by her father, and upon the express 
trusts declared by him, and that both of the defendants, 
Allen and  High, had notice of all these facts a t  the time of 
their respective purchases. On the other hand the defend- 
ant ,  Thompson, alleges that said deed w ~ s  intended only as 
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a security for an amount which Nichols owed him, at  the 
time of its execution, and for certain other amounts then 
advanced to him or assunled for him, and that  there was an 
express understanding between them that i t  should not be 
registered, but pl~ould be surrendered upon payment of the 
amounts intended to be secured, and that it was further 
agreed that Nichols and his family were to retnaiii in pos- 
session of the land ; and he expressly denies that there was 
any contract in regard to tlie land, between the plaintiff, 
Mibra, and himself, but says she paid him the money as 
agent for her husband, who was then in the army, and with 
the purpose simply to redeem his lancl in accordance n-ith 
the understanding between them, and therefore he surren- 
dered her the deed, and made her none; that he knew that 
the money paid him bad been furnished by her father, but 
had not the slightest intimation of the trusts irnposed. 

The defendants, Allen and High, deny all notice of m y  
irregularity in the proceedings for the sale, and of the claim 
of the plaintiffs, or any of them, to the land, and the former 
alleges that the money he  paid for the land was used by the 
administrator of Nichols in the payment of his intestate's 
debts, and that believing tlie land to be his, h e  bas put im- 
provements upon it. 

The  prayer of the plaintiffs is to have the defendant, 
Tl~ornpson, declared a Brustee of the legal title for them ; 
and that he  be decreed to execute a deed conveying the land 
to the plaintiff, Mibra, for life with remainder i n  fee to the 
other plaintiffs, and that the proceedings in the probate 
court for a sale by the administrator be declared irregnlar 
and void, and the deed to Allen be cancelled, and that they 
recover the possession of the land. 

The defendants, Allen and High, deny the right of plain- 
tiffs to recover the land, and the former asks, in case the sale 
to him be set aside, that he be allowed for his improvenaents, 
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and also submgatecl to the right of creditors, to whom his 
money was paid, against the land as the property of Nichols. 

On the trial i n  the court below, the plaintiff, Mibra, was 
introduced a s  a. witness for the plaintiffs and testified thak 
she first saw the deed from Nichols to  Thompson iu June, 
1863, when she went to see the latter for the purpose of buy- 
ing the land back; that she told him that she had gotten 
some money from her father and wanted to buy the land 
back, when he  said he would call and see her;  that  he did 
not take the money that day, but the next 11-eek she went 
again and paid him the money and he delivered to her the 
deed from Nichols to him, and that  there was nothing said 
about that deed being a sufficient title, nor did she ask him, 
This  was the whole of the evidence offered by the plaintiffs 
a3 to the alleged purchase of the iand of Thompson by the 
plaintiff, Mibra. 

The  defendants introduced tho defendant, Thompson, and 
offered to s l~ow by him the real consideration of the Nichols 
deed, and tllat it was only intended as a security, and to be 
surrendered upon the payments of the amounts secured, 
and the understanding between them that i t  should not be 
registered, but upon the objection of the plaintiffs the court 
excluded the evidence and the defendants excepted. This 
wituess then stated that the plaintiff, Mibra, came to his 
house aud told him that she had brought the money to 
"redeem .the land " or else that she had "come to pay back 
the lnoaey " lent her husband, and he could not say wllich 
of the two expressions she used ; that she paid the amount 
and not a word mas said about her buying the land or his 
runking her a deed, and that  he had no such understanding; 
that a t  the tirae h e  surrendered the deed to her, he  told her 
that i t  had never been registered because he expected the 
land would be redeemed; that he had told her, too, that it  
had been bhe understanding between Nichols and himself 
that when his money was paid he was to surrender the land, 
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niid that he accompanied the act of delivery with the words, 
" I now surrender the deed in  compliance with that  pro~nise." 
That  he  had previously told her of the understanding that 
he was to  surrender the land wl~en  his debts were paid ; 
%hat he  had signed ilo writing of any  sort. binding himself 
to convey the land to the plaintiff, Mibra, or ally other per- 
son, that his debt had been paid and lle had a o  further i n -  
terest in  it, and if there was any title in him he was willing 
to convey to any person to whom the court might direct. 

The defendant asked the court to charge tlre jury- 
1. "That if th.ey believed from the evidence that the  

deed from Nichols to Thompson was not registered while in  
Thompson's hands because of an  agreement between them 
that it should ~ > o t  be so done, then the same was but a 
security and vested no title in  Ti~ompson against creditors." 

2. "That  under the registration laws the deed was void 
because absolute 0.11 its face while it was i ~ ~ t e a d e d  as a 
security ouly." 

3. " That there was no bqal  eviclerrce that Mibra Gulley 
bought the land f m m  Tllornpson for herself and her children 
in remainder." 

The court declined to give any of the iustructions asked 
for, but told tile jury that if Mibra Gulley purchased the  
land with money furnishsd by her father, as a separate 
estate for herself with remainder in fee to her children, and 
had receired from Thompson il surrender of the Nichols 
deed without tlre sirme having been ~ g i s t e r e d  and had re- 
tained the same in  her poszession and with her children 
lived upon the laud, then, she had made a valid purchase 
of the land, though Tbompson had made her n o  deed. 
His  Honor further instructed the jury, that if she, a t  the 
time of getting tile money from her father and when she 
paid i t  to Tholnpson for the land, treated the deed f r o a  
Nichols to Thompson as a mortgage and paid her money an 
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the nnderstanding that the same was n mortgage, she is 
estopped from denying the contrary. 

As we inkerpret the instructions asked for by tbe defend- 
ants  and His Honor below seems to have uuderstood them, 
we think they should a31 have been giv2n to the jury, but 
a s  tllcre is some obscurity i n  the first one, we should not 
feel willing to disturb the judgment of the superior court, 
if that slood alone, as we deem i t  to be the duty of parties 
so to presenk their points as  to be clearly apprehended by 
the court below, and to show certainly to this court that 
&here was an  error committed, of which they have a rig11C 
to complain. Taken literally, t11at olle instruction if giveu, 
would have made the validity of the deed from Nielrols to 
'Thompson depeud upon the agreement of tire parties merely 
as to its non-registration, and withouk regard to the elnarae- 
ter of the deed itwlf, aud might possib!y have been properly 
refused. But we are convinced from $he tenor of the ex- 
amination of the witnesses and  the charge of the court 
itself, that the point really intended to be made by the first 
two requests for instructions, was, that the deed being abso- 
9nte on its face xas  void as to the creditors of Nichols, if 
the  jury should be satisfied that i t  was only intended as a 
security for his debt to Thompson ; and this, because of the 
agreement of the parties that i t  should mot be registered, 
and  of the fact that it could not be registered, and we are 
confirmed i n  this opinion by seeing Chat the counsel for the 
plaintiffs seem to have undersloncl i t  and have argued i t  
in  that light in their well-considered brief filed in this case. 

Assuming that to be the true intent of the defendants first 
two requests for instructions, we think His Honor should 
have charged the jury accordingly. That  a deed absolute 
on its faee but o d y  intended as a security is fraudulent as 
to the creditors of the maker, has been thought to be the set- 
tled law of this state since the case of Gregory v. Perkins, 4 
Dev,, 50, and the case soon following it of Halcombe v. Ray, 
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1 Ired., 340. Such a rule, the courk declares in those two 
cases, is necessarily deducible from the statutes reqniring 
mortgages and deeds in trust to be registered, and as ihose 
statutes were passed because of the experience of the evils 
resulting from secret trasts and encumbrances, the courts 
felt constrained to extend their operations to the extreme 
limit of the mischiefs intended to be remedied, so as to em- 
brace every instruinent which (whatever its form) was in- 
teniied by the parties to be a security only, and this without 
regard to any inktat on their part to defraud creditors. 
Such a grantee cat] acquire no title as against creditors or 
subsequent purchasers, not because of any evil intent to per- 
petrate n fraud, ~ L I  t because he cannot \)ring himself within 
the provisions of a statute which allows mortgages and deeds 
in  trust to take effect from their registration only. As an 
:ibsolute deed, i t  cannot be registered because such is not the 
intent of the parties ; nor as a mortgage, because it does not 
purport to be one and would fail to give that notice to 0th- 
ers dealing with its maker, wl1ic.b i t  was the object of  he 
statutes to secure. 

I l is  Honor should therefore have charged the jury, that 
if tbe deed in question absolute on its face, was in reality 
but a security and was so inteuded and treated by the par- 
ties, i t  was void as to the creditors of Nichols, and that if 
the plaintiff, Mibra, had notice of such defect in i t  she was 
affecteti thereby, even admitting that she had purchased the 
land as she claims to have done. Coming i n  under Thomp- 
son with notice, she would stand i n  his shoes and be subject 
to every attack from creditors and purchasers to which he 
was liable. 

We come now to the defendatits' third prayer, proceeding 
upon the idea that the only evidenre offered by the plaintiff, 
Mibra, of her alleged purcl~ase of the land from Tho~npson 
was by parol, and that i t  was not, under our statute of frands, 
" legal evidence " f ~ r  that  purpose. As stated by P o u ~ n o r  i n  
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his treatise on the Specific Performance of Contracts, § 70, 
while many of the American states have by their statutes 
of frauds changed the phraseology of tlie English statute of 
29, Charles 11, and especially in  declaring the several con- 
tracts specified to he void unless written, while that merely 
prohibils the bringing of actions upon them, still i t  has not 
had the effect, except in a few states, of bringing about any 
very marked cl~ange in the decisions of the courts, most of 
them having adopted, in construing the provisiorls of their 
several statutes, the interpretation given by the courts of 
England to tile corresponding provisions i11 that statute, 
notwithstandi~~g the discrepancy in the language employed. 
This state must be classed with the few excepted states, and 
is so classed by the author just quoted. Q 97. Our courts 
seonl to have thought that in thns changing the language 
of the statute, the legislature must have intended s o n d i n g ,  
and not being willir~g to defeat that intention made their 
decisions to correspond therewith, thus avoiding many sub- 
tle distinctions made by the courts of England, and tlls 
courts of the several states that have gone with them ill 
their construction of the statute, and in which they seem 
many times to be endeavoring to defeat than to enforce it .  

The diff'erence in the two constructions manifests itself at  
the very first step taken. The courts of England hold that 
the statute does not affect the substance of such contracts 
as are within its provisions, but simply prescribe a r ~ l l e  of ev- 
idence for their enforcement, and hence that, i t  is necessary 
in  order to get the advantage of the statute that i t  should 
be regularly pleaded. Whereas the courts of this state have 
held that i t  goes to and affects tlie contract itself, so that 
whenever and wherever a party is put to prove tlie contract 
which he seeks to enforce, he nlust show i t  to be of the 
character contemplated by the stntute, and that by legal 
cvidence. 
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I t  is true that in  the early case of Lyon v. Chkman,  2 
Dev. and Bat. Eq., 268, i t  was held by this court tllat the 
objection that a contract is void because not in  writing can- 
not avail a party who does uot set i t  up i n  his pleadings, 
and Judge GASTON in  delivering the opinion says, that as 
the plaintiff has alleged one parol agreement, and the de- 
fendant another, without reference to the statute, i t  has then 
become a matter to be determined by proof, which repre- 
sentation of the transaction is the true one, and accordingly 
the plaintiff wns deemed to have a specific performance of 
an unwritten contract for the purchase of land. Still there 
was no question made in the case as to the competency of 
the evidence, and indeed could not have been: as the object 
of the bill was to enforce a trust growing out of the alleged 
purchase of the land by the defendant, partly with the 
money of the plaintiff and upon an agreement to convey to 
h im upon his paying the balance, thus making a case that 
was never thought to be within the statute of frauds, but 
might always be established by oral proof. But be that 
as i t  may, this court has since that day, so often and so un- 
equivocally declared that although the defendant does not 
plead the siatute, yet if he deny the contract as stated by 
the plaintiff, tile court will not hear parol evidence in sup- 
port of the plaintiff's claim. Such was the riilir~g in the 
case of Allen v. Cham.bers, 4 Ired. Eq., 125, whioh is one of 
the cases referred to by POMEIEOY in his treatise before quoted, 
to illustrate thc effect which the changes in the wordiilg of 
the statute has produced upon the decisions of this court, 
In  that case the plaintiff alleged that the  defendant had 
made a p a r d  contract to sell him a parcel of land contain- 
ing  a certain number of acres and a t  an agreed price per 
acre, had accepted a part of the purchase money and ad- 
mitted the defendant in the possession of the premises, 
averred a tender of the whole of the purchase inoney, which 
the defendaut had refused to accept, and prayed that he 
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might be decreed to do so, atzd to make tEre plaintiff title. 
Tbe answer admitted that the parties had entered into a 
parol contract for the land, and that under i t  the defendant 
had received some purtiot~ of the purchase money, but ex- 
pressly denied that the coutract was such as was stated Ira 
the bill, and proceeded to show wherein it  essentially dif- 
fered, and averred that he  had offered and was still willilng 
to carry out his contract as he  understood it to be. After 
proofs taken by both parties the case was brought to this 
court, and in disposing of i t  the court say: ' T h e  defend- 
ant, if he had chosen that anode of defence, might have 
brought the case to an end a t  once by a plea of the  statute, 
but he has thaught it due to himself to statellis willingness 
and endeavor to deal fairly, and this he does by denying 
the contract as set out in the bill in two essential particu- 
lars. The  parties are therefore directly at  issue as to the 
substance of their contract, and as i t  is admitted to be by 
parol, there is 110 mode of ascerkaining whic l~  is right, but 
by hearing the oral testimony of witnesses. That  the leg- 
islature must ]lave meant in such case to exclude." And 
again they say : " I f  the defendant deny the agreement 
charged in the bill altogether, or deny i t  as charged, and 
set up  A distinct and inconsistent agreement, i t  is impossi- 
ble to move one step further without doing so in  the teeth 
of the act, which as a rule of evidence upon a point of fact 
i n  dispute between the parties, must be as binding in this 
court as  in a court of law." 

The same doctrine was held i n  Bcernes v. Browa, 71 N. C,. 
507, which in many of its particulars was not unlike the 
present case. There, the ancestor of the plaintiffs had given 
the first mortgage to one I h g ,  the ancestor of the defend. 
ants, and a second mortgage to other parties, under wljich 
last the land was sold and purchased by King who, tile 
plaintiffs alleged, bad agreed to reconvey to their ancestor 
whenever repaid the amount the land had cost him, and 
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had received the entire amount thereof. The  defendants 
without pleading Llle statute denied the allegations of the 
plaintiff's' complaint and their right to the property. In 
spcakilig for the court, Judge P t o v v i i ~  states the  question to 
be, w l ~ e t l ~ c r  such a contract being in par01 can be enforced 
corlsistently with thc statnte, and conclrtdes that it cnnuot 
b e ;  and this too, after the defendants had not. only f,liled 
to plead the  statnte, but had allowed the plaintifY3 to oTer 
evidence in support of their allegittiorls without, ~bject ion so 
far as 1s diseloscd in the case. And ill this last particular 
i t  resembled the case of Allen v. C'l;n?&m, ~ u p r a ,  for there, 
evitleuce had been taken on botb sides and the cause set for 
hearing and removed by consent of pariles to this court, nud 
before any objection was interposed as to the nature of the 
contract. So that i t  is clear t l ~ a t  bokh of the cases cited 
tvirnecl upon the Zcpl  im?tJ'jicicncy of the evidence of f~red  in 
support, of the contract. The very snme 1)oint was discussed 
by t h e  present Chief Justice in JIZodmn v. Craig, 80 N. C ,  
221, and determined in  conformity with tlle decisions re- 
ferred to above. And so also is Nowison v. Bolder, 81 N. C., 
'76, where the rule is thus s t ~ t e d :  " '4 contract which the 
law requires to be i n  writing car] be proved only by the 
writing itself, riot as the best, but as the o r ~ l y  crdnzissilrlc evi- 
rlom o j  its existemc." 

The f:irthest our courts have gone. and  the farthest they 
seer11 inclined to go, is, to hold that the contract will be en- 
forced when the  defendant in  his answer submits to perform 
a p r o 1  contract as charged i n  the bill, or when he  admits 
i t  find neither by plea nor answer insists on t h e  statute. 

Since the defendant, Thompson, by his answer in  direct 
terms denies that there was any contract of purchase betweei, 
the plaintiff, Mibra, and himself, i t  brought the case within 
tile principle established in tlve cases cited, so tha t  the de- 
fendants (Thompson being among them and joining i n  the 
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prayer) were entitled to the charge as asked, and it was error 
in the court to refuse it. 

As there is to be a new trial, we have not thought i t  
necessary to consider the q~es t ion  as to the competency of 
t l ~ e  defendant, Thompson, to testiiy as to the transaction 
between Nichols and himself, and t h e i ~  undelgtanding in  
regard to the registration of the deed and the right of t he  
former to redeem the land, fdrther than to say, that it seems 
difficult to distinguish this case from Weinste in  v. Putrick, 
75 N. C., 344, in  which it was held that a party very similarly 
sitnated was ineornpeterlt under section 343 ctf the Code. 

As the a1:eged cotltract of purchase by the plaintiff, Mibra, 
is admitted to be by par01 and therefore incapable of being 
specifically enforced, and as all other matters in dispute 
between the parties seem l o  be concluded by tbe verdict of 
the jury upon the issues submitted, and the defendant, 
Thompson, admits his debts to have been satisfied, i t  oc- 
curred to us a t  one time that i t  would be proper for this 
court now to declare the rights of the parties in the prenl- 
ises. But as i t  may be possible for the plaintiffs on another 
trial to offer other and competent testimony of th'e contract 
of purchase with Thompson, or to induce the parties to 
abandon their objection growing out of the statute to that 
now in their reach, we have thought it just that they s l~ould  
be allowed the opportunity to do so. If however finding 
therneelves unable to remove from their path the obstacles 
interposed by the statute, they should decline another trial, 
this court is of the opinion that the plaintiff, Mibra, is en- 
titled to be subrogated to the rights of the defendant, 
Thot~~pson,  whose debts she paid, and to have the vaiue of 
her money with interest, subject however to the prior claims 
of the creditors of Nichols, as to whom his deed was void 
under the registration law of the state; that the defendant, 
Allen, is entitled to be reimbursed the amount he paid for 
the land with interest, as that went to satisfy the creditors; 
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that he is also entitled to be reimbursed the present value 
of his permanent improvements, provided the sum does not 
exceed the amount due from him for rents and profits dur- 
ing the time he had possession of the premises; and that  he 
is liable to pay rents and profits upon the land as nnim- 
proved during the whole time of his possession, as the 
plaintiff heirs at law of Nichols are all infants ; and that all 
necessary accounts be taken and the land be sold and the 
proceeds be disposed of as above suggested. 

I n  determining the rights of parties as above, we have 
not considered how they may he affected by the recell t act 
of 1879, ch. 257, providing a cure for certain irregularities 
in  judicial proceedings in which infants and other persons 
under disabilities are parties, as that matter was not lnade 
a point in the case, and the parties are not in tended to be 
concluded in  regard to it. 

Error, Ve.'enire de novo. 

TVlLLlAX JOHNSTON v, WILLIAM R. COCHRANE and wife, 

Contract of w l e  of land to Feme Covert-Liqwhble Rights of 
Vendor. 

Plaintiff entered into a contract with a feme covert to sell and convey 
her certain land upon payment of a stipulated sum, and thereupon she 
and her husband entercd into possession and still occupy the premises, 
having paid R part of the price; HeM, on default of paymcnt of bal, 
ance, the plaintiff is entitled to relief in having the trusts growing out 
of the transaction closed, and if tile amount found to be due undel' 
the contract of sale be not paid, to hare the land sold by decree of 
court and proceeds applied to the clcbt. The feme defendant does not 
set up the defence of coverture, nor elect to repudiate her obligation, 

,Korneguy v. Car~oway,  2 Dev. Eq., 403;  olive^ v. Dis, 1 Dev. & Bat. 
' Eq., 605; Mebane v, Mebnne, SO N.  C., 34, cited and approved.) 
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CIVI~, ACTION tried at  Spring Term, 18S0, of A ~ E C K L E K -  
nuac; Superior Court, before McI<o!y, J: 

The  defendmts appealed from the judgment loelow, 

illessrs. Jones & Johnston, for plaintiff. 
Nessrs. 117. TK Fleming and /J7alter P l a ~ k ,  for defendanis. 

SMITH, C. J. On the 24th day of April, 1877, the plain- 
tiff, owning the lo\ of land described in his complaint, en- 
tered into an agreement with the feme defendant, wife of 
the other defendant, for the sale and conveyance to her of 
one undivided moiety thereof for the considercltiou of 
$2,190.38, aucl executed his bond to make title when the 
same was paid. He further contracted to cause to be trans- 
ferred for her use a jutlgment recovered by the Con~nzercial 
National Bank against the defenclarlt, her husbntll, principal 
debtor and himself as surety, for about $1,800, which 11nd 
been assigned to a trustee for the piaintiff's benefit. The 
feme defendant at  the same time signed and delivered to 
the plaintiff her promissory note for the purchase money, 
to be paid on the 1st day of January of the next year. The 
defendants entered into possession and have since orcupietl 
the premises under said contract, and on the 3d clay cf No- 
vember, 1879, paid the plaintiff $300 in  part of the pur- 
chase money. The residue remains still duc. The plain- 
tiff is prepared and ofyefers to comply with all the stipula- 
tions assumed b y  him, on payment of the remainder of the 
money. These facts are alleged and admitted. and there is 
in  the pleadings no coutroverted statement admitting an 
issue and requiring the intervention of a jury to deter- 
mine it. 

Tile plaintiff's right to relief in any form is resisted in 
the argument before us, on the ground of a want of capacity 
in  the feme covert to enter into a binding contract, and on 
account of the omission of an averment, to be sustained by 



proof, of the plaintiff's tender of a deed, before the com- 
mencement of the suit. B L ; ~  the defense of coverture is not 
set up in the answer, nor the invalidity of the contract for 
that reason relied on, but ou the contrary, recognized in the 
partial payment mede under it. I t  is true 11er obligation 
may be repudiated, when not entered into according to the 
requirements and under the conditions prescribed under 
the statute, the disabilities of coverture remaining as before 
the law which securcs to rnarried wonlet1 their separate 
estate, yet her election to do so ought to be manifested in  
her answer to the complaint. The obligations arising oat 
of the agreemerlt are mutual, and unless binding upon both, 
are binding upon neither of the parties. The fenle defend- 
ant c:innot hold the land without payment of the purchase 
money, tlie condition on which the estate was to be con- 
veyed. The cor~tract of the plain tiff may be enforced, and 
he has a plain right to have the defendant's election to 
annul or abide by their mutual and concurrent agreement, 
as an entirety and not severable in  parts. 

" Married Kornexl may take hy purchase, cnless their hus- 
band's dissent, " says TILGHMAK, C. J., in Bazter v. Smith, 6 
Bin., 427. 

" If a contract be made with the xife on good considera- 
tion, during the marriage, the husband may take advantage 
of it, and recover in an actiou on it, in  which he may join 
his ~ ~ i f e  as co-plaintiff. And if he die without taking any 
such step, the right to sue upon i t  mill survive to the wife." 
Smith Contr., 221. The same principle is asserted by PARK, 
B, i n  Gaters r. illodely, 6 LM. & W., 432, and fully recognized 
in Korneyag v. Corroway, 2 Dev. Eq., 403, where the efficacy 
of a deed conveying a remainder after the life estate in  
shares to the wife, was upheld. 

The plaintiff, however, does not here demand a judgment 
against the feme for the full amount of 11ar note, as a bind- 
ing contract, but that the trusts growing out the agreement, 
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m a y  k~c closed, a n d  if the defendants refuse Lo pay wllat re- 
maitis tIuc under  the  coutr:~ct of sale, the  land itself may be 
sold,  a n d  the proceeds a1)plietl tliercto. T l ~ i s  equity is clear 
and incontestable, and this relief' only, is :~fTorded in the 
judgment  appealed f ron~ .  

T h e  objection based upor1 the failure to tencler perform- 
ancc, is untenable in itself, a ~ ~ d  would berendered so by tlic 
defendant's resistance to the  action. Oliver v. nix, I Dev. & 
Rat. Eq., 605. 

T h e  judgment must be modifiecl, however, so as to require 
t h e  sale, if made, to be reported for confinnation, the  proper 
practice prescribed in Jdebuilc v. Jlebazre, 80 S. C., 34, and in 
other  respects must be confirmed. 

Th is  will be certified for further action in  the c o ~ r t  below 
PER CURIAX. Modified and affirmed, 

TV. S W E P S O S  aud ot l~crs  v. NcKEAN JOHNSTON. 

Sp~cijic Perforinunce-Contlnct to convey land. 

I n  an action to enforce the specific performanee of a contract to convey 
land, the inability of the vendor to convey the title for want of it ill 
liimself a f t ~ r  reaeonable efforts to  ob tah  it, is s good defence. 

(Love  v. Carnap, G Ired. Eq., 209; Taylor v. Kelly, 3 Jones Eq., 240; Suyg 
v. Slozoe, 5 J o n w  Eq., 126; L o ~ e  v. Cobb, G3 N. C., 334, cited and ap- 
proved.) 

CIVIL ACTIOS to enforce specific performance of a contract 
to convey land,  tried a t  J u n e  Special Term,  1880, of HEN- 
DERSON Superior Court, before Schenck, J. 

Defendant appealed from the judgement below. 
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S~IITH, C. J. On Pebraary 3rd, 1865, the defefidant en- 
tered in.to a covenant with the plaintiffs to convey to them 
within twelve months the legal title, free fro111 hilcambrances, 
" to thirteen hundred and  seventw acPes of land, corraprising 
eleven different tracts, situate, lying and k i n g  in Transyl- 
vania county, in the State of North Carolina, on Bhe watere 
of F r e ~ ~ c h  Broad, and being the lands upon w11ich the said 
Johnston has recently resided," and at  once to put them in 
possession. The  action begun on October "ttli, 1868, has 
for its object the enforcement of the specific performanee of 
fhis obligation. 

T h e  defendant, brought i n  by publication, in  his answer 
&aies that he  has title to one thousand seventy-three acre3 
of the land which had been conveyed by one E. Clayton to 
Thomas L. Webb, trustee, i n  a deed of marriage settlement 
for the separate use of the defe;,dant7s wife and the use of 
their children ; but admits his ownership of two hundred 
and nineky-seven acres, adjacent to the large tract, and al- 
leges that these matters were fuliy explained to the plain- 
tiffs a t  t he  time of rnaliil~g the contract. I n  explanation of 
his failure &o carry i t  into offect, lie states that  when the 
agreement to sell was made in October, 1864, and before the 
title bond set ou t  in the complaint was executed, he expect- 
ed to procure khe assent of the trucrtee to the proposed con- 
veyance, and that this was afterwards withheld because du 
ring the interval of delay in payment, a tract of land, for 
the purchase of which negotiations were then in  progress, 
owing to the depreciation of confederate currency, was with- 
drawn from market, and the money could not be re-invested 

:for the benefit of the trust estate. 
At fall term, 1870, the plaintiffs filed a supplemental bill, 

the defendant's admission of the ownership of the 
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smaller tract, tlle bo~ndar ies  of which they do  ~ l o t  know 
and call upon him to define, and demand that he mabe 
t h e m  title thereto, and also to his contingent equitable life 
estate in a share of the larger tract, ~ h i c h  they insist passes 
to him under the Clayton deed ; and these they offer to ac- 
cept in fuIfilment of the stipulations of the contract. 

I n  response to the s~applemenlal complaint, the defend- 
a n t  snjs  that he has the legai title to one hundred and 
twenty-one acres only, consisting of two tracts, the one con- 
veyed by one McJenkin to him by deed, of w k c h  he an- 
nexes a copy, the otller known as the '' Wilson tract" con- 
taining one hundred and eighty-three acres, one undivided 
third of which he dwns, and the remainder he  bought at  a 
sale under a decree of the court of equit,y for five hundred 
dollars, no part of which has he paid or secured, nor has he 
any certificate of purchase from the clerk and master, 
thongh he 11az since been in possession paying to the life- 
tenant of the land the ctnnnal interest o n  the purchase 
money. 

The  defendant further states that in  1853 after his pur- 
chase of the McJenkin farm aild the one-third interest in the 
Wilson land, he contracted in writing with the trustee of 
his wife, with her assent, for the scam of $1,406.25 which has 
been paid him out of the trust fund, to convey these lancls 
to said trustee to be held upon the trusts of the marriage 
settletnent, which contract has not hitherto been carried 
into effect by deed for that purpose. 

He further says that the deed of Clayton was intended by 
the parties to convey the land upon the same trusts, but i t  
was by mistake so drawn as to secure a contingent equitable 
estate to the defendant, and he asks that i t  be so corrected 
as to conform to this c<mnlon intent. The  ohher material 
allegations are controverted. 

At the same time, the trustee, Webb, was allowed to in- 
terplead and assert his equitable estate in the premises, and 
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he  reiterated the allegations contained in the second ansner  
in regard to his purchase of the land for tire trust f ~ n d ,  and 
his paynlent therefor from the sale of slaves conveyed in the 
deed of marriage settlement, and he demands of the defend- 
an t  his specific executioia of his prior contract to convey the 
same. 

At spring ternl, 1872, the death of the trustee was sugges- 
ted and an  order made that notice issue to the plaintiffs to 
show cause a t  the next term why h i s  successor s i~ould uot 
be made a party in his stead. After wauy continuance$, 
the cause was removed by consent to Buncombe aud thence 
to Henderson superior court, and there tried a t  a special 
term iu June, 3830, upon issues to the jury, which, with 
their responses, are as follows : 

I. Did the plainti& pay all the purcl~ase money as al- 
Ieged i n  the complaint? Yes. . 

2. Did the plaintiffg, when the boud was executed, know 
of the claim or interest of Webb, the t~ustee,  in the Clayton 
land of one thousand and seventy acres? Yes. 

3. Was the McJenkin land purchased with the trust frrnd. 
or for the purposes of the trust upon the writ,ten request of 
the defendant and his wife to the trustee, and did he assent 
thereto ? Yes. 

4. Was the Wilson land purchased under similar circum- 
stances? Yes. 

5. Did the plaintiffs, or either of them, on February Srtb, 
1865, have notice of these facts in regard to those two tracts 3 
x o .  

6. What damages have the plaintiffs sustained in  tlla 
premises, if any ? $500. 

The court thereupon adjudged that the  defendant make 
title as debanded in  the suppleruenttbl complaint, and that 
the judgment itself operate as a conveyance thereof onder 
the statute, from which Bl~e defeudant appeals. 

The exceptions in the record are, first, f ~ r  that  there was 
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n o  party to represent the  interests of elle trustee or the  
X C S E L I ~ S  p e  tmd involved i n  the  ac t idn;  and secoutlly, for 
m-ors  a s ~ i g n e d  i l n  the  form of the  decaree itself. 

I f  the purpose of the  suit  was to settle the  title to the  
!and, in order to such efkect it is obvious that the w ~ ~ t : ~ g o -  
nistic equitaLle claims of the wife, through her trustee, 
should be and  conc:udecl by the result. C. C. 
P., $ 61. But the  action is in personam and to compel the  
specific execution of a covenant lo convey an  estate in land. 
This, in a proper case, h e  will be required to do w l ~ t ~ n  the  
trtle is vested in  him ; and  wl~cn  not, h e  may be requirecl 
$0 mahe reasonab3e efforts to acquire such title as lie has 
contracted to convey, and be pnnislled if he will not. But  
the  force of the  judgtlrent is spent upou the person of the  
secusant contractor, ~ u d  hence if he is unable to cc,mply 
wit11 11is coiitr'ict and has a srrfficient Icgnl excuse for his 
Sailure, i h e  plaintiff is withont thi. remedy. 

I t  is a defence to the suit  tL:it l l ~ e  vendor is unaljle to 
convey tlie title, for wan t  of it in  l i imxlf ,  after reasonable 
efforts to obtain i t .  F r y  Spec. Per f ,  Q 6%; Poln. C'ot~t, 5 
503. And the  doctrine is carrled so f,ir as to apply to the  
case in  wliich tlte vendor, after his contract, has  old a n d  
eonveyed the lalld to a bonn $dc pnrchascr for ~ a l u e  and 
v;itliou~ nolice of the prior cquity. ; LORD I<EXL'OU i n  
Dedosz v. Ktemwt ,  1 Cox, 255. A n d  also w l ~ e n  the  cotlcur- 
ience of others is necessary to perfect the  title. F r y  Spec., 
Per f ,  6C5; Porn. Cont., 5 295. 

I11 G~ecn 5.. h'nnziLh, 1 Atk , 578, LORD FIARDWICK rnled 
t5a t  tllis relief will never be given, w h e ~ i  the act is impossi- 
ble to be done, and  will leave a party to his remedy at lam. 
A n d  in Cuiwnbine v. Cl'licl~csttr, 22 Erig Clra~l. Cnw- ,  27, 
LORD CI~AXCISLLOR COTTESHATI re fu~ed  to make a tlecrrle for 
specific performance because of tile absrncae of a n  avc~rrrlunt 
E!I the  blll of the defentla~lt's a b ~ l i t y  to make title, wtl~lv i t  
:<as inferable from the statetnents of the  plaintiff t l l i i t  he 
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could not. Tilc g e n e r d  principle is tlmt the  perfcri~>:li)ce 
of a contyact -ill not be decreed, w1:c:i the  iicerec, by r~':ison 
of tile defendant's incilpaeity to p f o r r i : . ,  moeld bc L? " viti~i 
i h i ~ ~ g . "  
In Loxev. Canq?, 6 Ired. Eq., 209, i t  is tlecitle;l lbat n i - c~ i -  

;lor undertaking to sell land whicll 11:: does 11nt nwt1 to n 
i)urcliaser v;lm is i g ~ l o r a ~ ~ i t  of his want of title, wi l i  br+conl- 
Ijel!ed to  make efli~rts to procurc the  title ::12(1 wil l  110t be ex- 
cused tnerelyupou t11cground that hedoes co t  pcssesj i t .  T11c 
same learned judge, dclivaring the spinion of tlic court in  
yi?!,!or V. Kelly, 3 Jones Eq., 240, decl:irctl and cnfarced the  
plaintiff's right to sC,ciirc tbe nn!o~lnt for which the  defciitl- 
:isit subsequent!y sold the  Imtl  to n i i o l a ~ t  jLTe pcrc1:ni;cr: 
Illo\igli t h e  1:tntl itself cou ld  1:ot be pnrsueil :snd reclui~i:cd, 
:;ud t1i~. same eciuilj: is ;e:issc:.tcti in &>i$g r. Si'lowe, 5 3ol1es 
1:q, 126. L'i less rigoxms and Inore re:i.;oliallc i.,t:tte:ncnt. 
of the  dociri:ie is ma:i.e 1)g I l ~ a u ~ : ,  J., i n  1,oi.c v. Cbbh, C;3 S. . . C., 32-1, is ass ig i~~f ig  ressons  ~ h y  tllc cpplict:tioij coriltl ]lot 

be sustained :'or a j~dgir :c i~f  :qaiiist thc  vcndor. '\$:~d (3; 
if :i s~~ec i f i c  performance werc decreciE, i: might ,amodnf. tc 
t h e  perpetual imy,r.iuonrncnt cf Cobl-I, GPO?? l i i ~  fuilcro to 

t i t je ,  for h e  has ~ ; o t  t.he tille ; or a t  least i:, w0;11d i ~ u l  
11i1n in  ?he pm;u oj  I10sii~i;ly to d e ~ i : r r ; d  (2:) ,im.ecismtahle price 
j-k~ tiile. It zaordd bc otlio.cc,ise iJ the co,;ri ~ u l d  see hnl'  ,ii xaz 
?z( j f ~  ' l u i ! / ~ i 3 1  1111; pOLI'C1' 0j cob!) t o  & i 1 ~ e  i i l h  ?i l lClb ,,rtlb ! L ? ' I I ~ s .  

S u r  ~vould i t  avail I l ~ c  plaintiff niay',lii!~g to l ~ a v e  a decree 
aE:\iiist - Cubb rs;itl~ eo\-enants of ~ v a r r a i ~ t y  vf titie, so as  tc" 
give the ldaiutif re:neily a t  - lam ujm11 the i ~ u r r a a t y ,  Tor 
hs. 1i;ls tile like remedy I I O W  cp:.n tile cc~:trilc.t? if  it be 
.inlid." 

Iu tha preseut case the clefendnnt czn only ful f i l  l i ih  col:. 
tract, by acquiring the eqnit:ible est:ite vested i n  thc trustec 
ant1 arising out, of the d~!i:l!(lnilt's prior contrac: r ~ i t l i  
for which f u l l  prtpmcut bas been made, and this can 0111;: 

be eeected by the coacv.rrence of tlls iyife, for whom and  her 
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children it is held by the trustee. To compel the defendant 
to perform his contract and in order thereto to obtaiu s con- 
veyance from his wife, may involve an  exercise of authority 
utterly inconsistent with that freedom of volition essential 
to its validity, and tho absence of which undue influence 
must appear up011 a private exanziaation to give effect to 
her deed. " T l ~ e  wife ought ilot," in the words of the same 
judge, "to be exposed to this compulsion on the part of her 
hu~band."  

The plaintiffs do not dctnand a decree to co~lopei the de- 
fendant to acquire, in order that he lnny convey, the title 
stipulated in his coventint, but that such estate and interest 
a s  he does possess shall be transferred to them. Ordinarily 
this prol'osition would be free from objection, for certainly a 
vendor ought to do wllut he is legally capable of doing in 
carr j ing out  his agreement. But here the defendant, i a  his 
relatiol~s to his wife's trustee, holds only the naked legal 
title, the whole equiklble estate being in the trustee, and 
sucll a decree would in effect disable the defendant from per- 
forming his previous and superior obligation, whi le  it would 
be but a change of trustees in the substitution of the plain- 
tiffs in place of the one appointed in the deed. The  trusts 
would foilow the transfer and would be asserted against 
them. So that if the trustee had remained a party his para- 
mount equity would have prevailed; and to avoid circuity, 
the controversy would have terminated in a judgment di- 
recting the conveyance of the legal title to 11in1selC The ver- 
dict determines the material facts, and the absence of the 
succeeding trustee from the record cannot enlarge the plain- 
tiffs' r ig l~ ts  in this regard. While then the plaintiffs may 
insist that the defenrlar~t shall make proper egorts to renlove 
the impediment arizing out of his prior contract a~:d  thus 
enable himself to perform that entered into with the plain- 
tiffs, i t  would be tnanifestly urljust for the court itself to take 
any action impairing the rights of the trustee, or obstruct- 
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*Ashe, J., I~a~ring been of conme1 did not sit on the  I~eariilg of tl1i.s case. 
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~ ~ n d e r ,  and bonght by a third pxrt,y who reccivcd n deed a1111 nfter- 
wartls reconveycd to plaintiff, and the c1efe.itl:lnt offtlreil to sl lon that 
said par ty  acted in the p~ l r c l~ase  as agent of plnintiif; Llrltl, that  the 
evidence was immateri:tl, as thc plni~itiff is entitled to recowr upon 
the strength of his title as n1ortg:xgec. 

2. T h e  rule przscribcd by the suprrmz court (SO N. C . ,  495) forthe prep- 
aration of issuesin the trial of causes! is n~e rc ly  directory. 

Crvrr, ACTION to recover land tried a t  Fall  Term, ISSO, of 
iln-sox Superior Court, before Ave~y,  J. 

T h i s  was a n  action for the  recovery of the  possessiou of a 
tract of land, and to show title i n  ti~cnlselves the p1,lintifb 
alleged in their complaint, and prored 011 the trial, that  on 
the  18th of December, 1872, Joseph TiT. Pond and  his wife, 
t h e  defendant Ellen C. Pond, conveyed the land to plain- 
tiffs by mortgage i n  which there was a power of sale ; and  
under  which t h y  sold the  la:i,ls on the 27tll of September, 
18'73, when one IV. R. Joncs hecame the r:urchaser, to wllom 
a deed was made ;  and who reconveyed the same  land to 
the  plaintiffs by deed on the 30th of October, 1873 

T h e  defendants in  their answer, make a general denial of 
the  title of tile plaintiffs to the  land in  dispute, and  their 
r ight  to have possession of the same ; and  as a secol~cl de- 
fence, the  defendant, Ellen C. Pond,  denies tha t  a l ~ ~  volna- 
tarily executed the mortgage to the  plaintiffs; or tha t  she 
ever ad\-nowlcdged its execution before the judge of pro- 
bate for registration, and she asks t h a t  botli the deed ant1 
the  certificate of probate may be cancelled. 

T h e  complaint was filed a t  spr ing term,  1876, and the  
answer a t  fall term, 1877 ; and when the  case was called for 
trial a t  fall term, ISSO, i t  did not appear tha t  a n y  issues had 
ever been prepared and submitted by  the plaintiffs, bnt  they 
proposed to do so then ; to which the  defendants objected 
a n d  i:~sisted tha t  they could not be compelled to try until 
t h e  issues had teen  agreed upon, o r  settled, as prescribed 
by t h e  rule published by the  supreme court. T h e  prea id~ng  
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judge tillowed the plnintiffs to prepare a n d  tender the  issues 
they - w i s l ~ l ,  and required the defendants to state their ob- 
jections tliereto, if any, and  permitted tlleru to te:ider sr1c11 
others as they wished to sribmit, wllzch tl:cj did ; and the 
court the11 settled the  i.;sues to be tried, and  directed the 
trinl to be proceeded ni t l l ,  to which the  d~fendnri ts  e s -  
cepted. 

In the course of the  trinl, tlle l)laiuiiff, Samuel Wittkow- 
ski w' is  intraduccd as :i 15 itness for the  plaintiffs, and t l ~ c  
defendant ~jroposed to prove by him tllat at t h e  si11e ~ I J '  the  
m o r t g i ~ g e ~ s ,  oil tlie 27th of Sc~)tenibcr,  1373. J o ~ l c s  purcl lnsd 
the  l and  for them : ~ n d  as their r.gelit, atid that  the  deed was 
~ n a d e  t9  Ilirll with the  distinct nnderct,inding that Ile sllould 
reconvey the  l m d  to the  mortgagees. the  l)lnintif'fs. This 
e\-idelice was ol,jected to by the plai~~tifTs upon the ground 

' 

f;rst, that iio such defence as that  sought to be proved was 
set u p  in  the  defendants' answer, and secoutlly, tli:~t i t  mas 
iil:nlntcrial, as the yllai11;iKs were elltitled in  any  event to 
the  1)ossescic>n under  tlieir n ~ o ~  tgage, :mti H i s  Honor  con- 
eurrin;. with I11e plaintifi; excluded the evidence and dc- 
fendant.: excepted. Verdict and judglnent for plaintiff's, 
nppcsl by defendants. 
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coalc! u t ~ i  possiby nffefect the iqsues involved i n  the present 
nctio:~, aiici t l ~c re fo~e  was correcily excluded upon thc 
groan(? of its iwmatcrinlity. 

This lcaves f ~ r  consideration, only, the question of 
practicc nncle; the rule prescribed by this court for the 
prq).ir::tion a11cl seLili11g the issues in  causes to be tried i u  
t l ~ c  superior courts. Tha t  rulc, in substance, directs t l ~ a t  
at  the tel-rn a t  mhici~ tllc pleacliugs in  an action are  com- 
pleted, the plainti!f"s attoruey shall put iu  writing such 
issucs as he may deem material arid submit thein to the 
defe~~tinnt's attorney, ~ l l o  if he approvc sl1:ill sigii tllem, and  
thcy sll:~l! be treated as tile issues for trial ; but  if he  disilp- 
provc thein, t lm l  he shall prepare such as he may deeln 
m:~terinl, a d  the wlmle s t~nl l  be handed to the judge "who 
s l~a l :  settle the issues aud file t!lcm with the clerk, to stccnd 
jbr i+i,nl cri ihc next tom." I t  was adopted, under thc gcuerdl 
supervisory power conferred on this court by the eol~sti- 
iution, wit11 s view to simplify, as much as possiblq trials 
in  tllc ,cuperiur courts, but wns nevcr intended to bc 
n ~ o r c  t11:rn directcry to l l~ose courts, and Bo partics io t11e 
act i t tn~ to be tried ilierein. ITotwitl~standing t l ~ a  rule, t11s 
prcl~ciratioi~ of the  issues in ally d s e  rney be on~i t ted  to tlie 
~nornent of the trial ; and we all know that such has been 
tlle g ~ : ~ e l ? i ,  if not the universal practice; and while its 
obstrvnnce may most likely conduce to tho orderly conduct 
of muses generally, i t  is, at lase, a matter that must be in  a 
great 11:c:lsure left to the judgment of the nttoraeys, auil t l ~ e  
souud diwretion or" the courts. Eitkler party can, at any 
1)rol)er time, have the belief t of klie rule, i~ldependelrt cf t he  
wish of' the other, by simply calling tlie matter to the atten- 
tion of the court and asking for its enforcernent; and as i t  
m a y  t c .  Itntl, PO i t  may be waived. 

In tlie present : d o n ,  the pleadings were luade u p  a t  fa14 
terrii, 1 S T 7 ,  three years before it was called for trial, and  
ueitlier i~nr ty  h d ,  in all that time, moved i n  the matter of 
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zettling the iwnes, or invoked t h e  interference of the  court. 
S o  tha t  we tllink Elis Honor  migh t  ftxirly presume, as h e  
did,  t : t a couip1i:trice wit11 the rule had been waived by 
inu t~ in l  cousent of the  partics, both plaintiff and  defendant. 

If the defmtlants were surprised by a n y  issue tha t  was 
ado1)teti; so as to be unprepared with their proofs, a11 they  
had to do was to ask for a continuance of the  cause, a n d  we 
cannot duuh t  that it T Y ~ L I ! ~  have been granted them. 111- 

decd, Iroin t h e  particularity with which Ilis Honor  called 
on t!le defendants, as shown in  the case, to state their objec- 
tioiir, if any,  lo the issues proposed by the plaintiffs, we 
nntlcrstarid that  h e  was using al l  possible care to avoid put- 
t i l ls  citller party to a n y  sort of disadvantage. 

Irn~ eaa,  llocvever, of asking for a continuance, or showing 
lion t i l ~ x  were in  ally wise inconvenieilced by  the action of 
t l ~ e  cc~tll t ,  o r  of the  opposing pa r ty ,  the defendants seemed 
to  II:\.\-c looked upon the rule as strictly obligatory, and  as  
e n t i t i i i ~ g  tllem, as a matter of law, to the  next  term after 
the  issues were settled, before they could be required to try.  
I n  this n e  think thcy mis~tpprehended the t rue intent  of 
ihc r111e and their l ights uuder  i t ,  and therefore we hold 
there is no error i n  the  rttlings of His Honor.  

No cr lor. AfFirnled. 

.7. T. EVATU'S, Trustee D. J. I,. HOWELL and others. 

1. Dcc!:~r:ttions by the owner of a commodity nccompany i~~g l~ i s  tlclirery 
of tile s ~ u l u  to another: party are co:npetCl~t to s i ~ o w  the purpose of 
suvi1 ~li.li\.erp. 
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2. A statement by  a l e ~ s e e  to his landlord tliat 11c has applied t t ~  first t)f 
t he  crop (leaving enough to pay the  rent,  but  before payiug the s :m~r )  
to  tire discharge of a debt clue a firm of whieli the hnillortl is n mrnr- 
ber, followed by a n  expression by tlic laltcr of an  tntcntion to take 
srreli residue, is 8 o n ~  evidence that  the lancllorcl eonsentecl to sue11 np- 
propriation. 

3.  Where the jury find in such n cnae that was loft of the crops after 
paying the firm ciebt went into the lessor's hands and was srliEcicnt to 
pay the  rent, the application of the iirst crop to tlre firm ticht will na t  
be  disturbed. 

4. A correct expositio~l of tile law, thoitgil ii.r3!erz.!;:. 1 0  !!:c n : n f t ~ r  in 
hand, is not assignable for error, tiole::; R O l i l i :  j ~ o a i t i ~ i  1 1 : i ~ l  C)T i~ii:eoli- 
ception is shown to  have resnlt,ed tl~er<~fr.ci!rl. 

5.  While a partner 13 i i o t  nt liberty to aLjv :: tc:nci iiclmrgiug toi!is col~ar t -  
r e r  individnally ;it payo~en t  of n p a ~ ~ l ~ ~ e r d ~ i p  ~ ! n i n i  10 I:i:i iiijury, yetg 
a srtbseqnent rntitic:itlon by the lat ter  will make t l ~ c  :let v:ilid. 

(State v. Mikle, 81 N. C., 532; Carter v. R e n m ~ t s ,  G d o i ~ c s ~  '44, cited ant6 
approved.) 

CIVIL ACTION tried a t  November Special Term, 1880, of 
HALIFAX Superior Court, before Gruzrs, J. 

The  piaintifY, Evans, brought tllis action, as trilstce for 
the firm of Winfield & Emry, for the recovery of one hun -  
dred dollars due by note. The fads  appear in the opinion, 
Verdict and judgment for defendants, appeal by piaintig. 

rldessrs. R. R. Pechles and Mzcllen & Moore, for piaintifx 
Mess~s. Day & Zollicoffe~, for defendants. 

SMITH, C. J. This action, commenced before a justice of 
the  peace and  removed by appeal to the superior court, was 
tried upon the dci'enceof payment. 

The alleged payment was made by the delivery of four 
bales of cotton (groWu upon land belonging to the plaintiif, 
Emry ,  and by him rentcd to the defendant, J. L. Howell, for 
the  year 18'77) to thc plaintiff, Winfield, who and the said 
Ztnry condituled the mercantile firm of Winfield & Emrp. 
The  substantial facts testified to are thac three bales were 
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deliveted to Winfield, of the agreed value of $126, to pay the 
debt due on the bond in suit, according to the concurring 
evidence of the said J. L Howell, and 11is co clefendant, Ful- 
g l ~ u m  ; but, as testified by Winfield, accepted and to be so 
applied only with the consent of Emry, whose claim for rent 
was entitled to priority of psyluen t, and which consent was 
r e f~~sed  when the facts were made known to h im.  A fourth 
bale, gronrn upon the same land, weighing 461 lbs. and of 
the estimated value of $40.56, was afterwards, i n  February, 
1878, carried to the store, and delivered to Winfield by Ful- 
ghum, and the proceeds except five dollars thereof then 
paid him, were to be applied to the rent. 

Enlry testified, that finding the three bales a t  the store 
of Winfield & Emry, he took possession of and appropriated 
them to his rent, arid that lie never consented that they 
should be takeu in  payment of the baud. During the ex- 
amination of Fiilghunl, he was permitted after objection 
to testify that when bir delivered the bales to Winfield, he 
told him it was for the rent due Emry ; and further, that 
shortly after three bales went into Winfield's possession;the 
witness met Emry, and said to him, there was a plenty of 
cotton to pay him, and to go and get it, and that  Emry said 
he would, a t  the same time declaring that he would uot al- 
low that  delivered to go otl the bond due the firm. 

Undcr the directions of the court, the jury reudered their 
verdict in these words: We say that the note was paid, and 
that  the $26 surplus on three bales of cotton, and the net 
proceeds of one bale of cottor,, less $5, be applied to the rent, 
and the rent was one fifth of the crop; no damage for fence. 

The  exceptions are to the admission of the evidence men- 
tioned, and to the instructions of the court which will now 
be considered. 

1. Ex. It was entirely competent to prove the purpose for 
which the last bale was delivered, and this was properly 
shown by the accompanying declarations. The act would 
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be equivocal in the absence of the evidence of the d~rections. 
TIley were also made to one of the plaintiffs in the action. 
We see no basis upon which the exception can stand. 

2. The conversation which passed between the defendant, 
Fulghum, and the plaintiff, Emry, was in like tnaniter ad- 
missible, and as evidence of his asse~l't to the appropriation 
of the first cotton delivered to the firm debt, and hiv will- 
ingness to look to that which remained for the rent, not- 
withstanding his previous refmil  to part with what had 
gone into his possessiou. I t  mas proper to be heard, aitd 
the considerat;on due it, lies exclusively with the jury to 
determine. 

3. The court charged i n  effect that if Winfield knew of the 
writing, that the cotton was raised upon the reuted land, 
and that the rent was unpaid, and with this knowledge re- 
ceived the cotton in discharge of the debt, it would be i n  
law a payment: The exception is to the correctness of this 
ruling, and further, that there was no evidence th:lt W i n -  
field possessed the supposed knowledge so as to make the 
proposition applicable to the proofs. \Vinfield !limself tes- 
tifies that he knew that Howell was a tenant of Emry,  and  
agreed that, with the latter's consent, the proceeds of the 
cotton sliould go to the paytnent of the bond. This condi- 
tion implies that Emry had a claim upon the property, 
preferable to that of the firm, and the jury might infer from 
this that he knew that the cotton was under a lien for the 
rent, without which there u-ould be no restraint on the 
right of the tenant to dispose of tlie crop. While the crop 
could not be diverted to any other use n-ithout the consent 
of the lessor, until his claitn for rent was satisfied, yet, if 
this claim was afterwards i n  fact paid out of the excess i n  
value of the three bales, above the sun] due on the bond, 
and the last bale, the first sale would be rendered valid ; 
and we are not prepared to say that the acting partner may 
not accept the delivery in payment, although the lien re- 
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mains, upon his own assurance tha t  the rent will be paid 
from other sources, and the lien thus discharged. But 
whether the charge be erroueous or not, upon this point, i t  
manifestly can work no injury to the plaintiffs, when by 
the finding of the jury, enough of the crop has gone into 
the possession of Emfy, and of Winfield, in behalf of the 
firm, to pay both debts, and under directions valid, so far 
as t l~ey  require the proceeds to be applied to the partnership 
demand in prert.rence to all others, except that for rent. 
This error, if it be an error, is thus rendered liarmless by 
the findings ~f the jury, and does nct warrant the setting 
aside the ver~ilct. State v. &fikle, 81 N. C., 552. 

4. This exception is not to the pro1,osition of law in  ref. 
crence to the application of payments, but is based upon the 
absence of facts to sustain it, and its alleged tendency to 
mislead. I t  is seldom that a correct exposition of the law 
can be the subject of exception, and never, unless the court 
can see LOW i t  may have such tendency, under a possible or 
probable misunderstanding ol' tile jury, and me can see no 
indication of i t  in the present case. Besides, the witnesses 
somewhat differed in  their statetnents about the first de- 
livery, and the uses to which the cotton was to be applied, 
and it was not inappropriate to explain the respective rights 
of the deblor and creditor, and when to be exercised by 
each i n  applying payments. 

6. The court submitted to the jury, the iurluiry, whether 
rent was due Emry, and how much: This direction was 
llecessary in determining the excess in value of all the cot- 
ton received above the preferred claim, because, in one 
aspect of the controversy, this excess went towards the pay- 
ment of the bond. 

6. The charge to which this exception is directed, was, 
that i f ' the  cotton was not accepted in  payment of the bond, 
Emry h a d  the right to apply i t  to his rent, and in  such case, 
the jury must ascertain the difference between its value and 



JANUARY TERM, 1881. 465 

the sum due for rent ;  and if the cotton was more than suf- 
ficient to pay the rent, they should further enquire whether 
there was any direction to apply the excess to the bond. 
For reasons already given, we think the jury were properly 
directed to make the enquiry. 

7 and 8. The  objections to the c h a < p  involved in these 
exceptions are the want of evidence of the facts to which i t  
is adapted, and are founded on a misconception of the tes- 
timony. There was evidence of an illtended appropriation 
of the three bales to the bond in  suit, and of the last bale 
to the rent. The  whole fund was directed to be applied to 
these two demands in prefereuce to all others, and the di- 
rection was lawful as to all of the fund, if the rent was 
paid. 

9. This exception refers to the testimony of what trans- 
pired between Fulgbum and Emry, and the consequences 
inferable therefrom : This was proper to be heard by the 
jury, as evidence of Emry's acquiescence in  the appropria- 
tion of tlle cotton to the partnership debt, the force of which 
they were to determine. It may be slight, but it was not 
therefore to be excluded from their consideration. While 
upon the authorities cited, and on priuciple, a partner is 
not at liberty to use a fund, belonging to his co-partner in- 
dividually, in  payment of a partnership claim, to his injury, 
yet a subsequent ratification by the latter, will render the 
act valid. This  is declared in Carter v. Beaman 6 Jones, 44, 
in  mhich case Beaman had, by an arrangetuent with Jack- 
son, discharged the individual debt of Jackson to himself, 
by applying to i t  a debt due by himself to the firm of Carter 
& Jackson ; and this was relied on as a defence to the action 
at  the instance of Carter & Jackson. The court declared 
that  the fraud in this misuse of the partnership property for 
individual purposes "is  repelled when it appears that the 
other partner assented to t l ~ e  transaction * * * alld 
that i t  did not require evidence of express or  previous as- 

30 
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sent to the  particular transaction, but  that i t  migh t  be in- 
ferred from other facts, &c." 

T h e  evidence was also competent, in  connection with the  
testimony of Winfield, that  the  cotton, with Emry's con- 
sent, should 5e pu t  on the bond, a t  tile price of ten cents 
per poand, and if on Emry's debt, a t  a less sum per pound, 
thus  contemplating a n  app!ication of the  proceeds to one or 
other of these debts, to the exclusiori of others. 

We are  therefore of op i i~ ioa  that  there is  no error, and 
the  judgment must be affirmed. 

No error. Afirmed.  

YASIES H. PARKER v. SARAH ALLEN nod other.. 

Summary Proceeding in Gectment-Duty of Coul.t-Eqt~ities. 

In a sumn~xry  proceeding in ejectment before a justice of tllc: peace, or 
on  appeal. it is t h ~  province of tile court to  delermine mi~etl ier  the 
title to tbe  land is in eontloversy, and where the testimony shows that 
sr1c11 controvcrcy esi3ts o r  that  eqnitics growing out  of a contract of 
pnrchnsc are to be xcljaated, as in this caw, the proceeding shoald be 
dismissed for r n a ~ ~ t  of jurisdiction. 

'(McCombs v.. Wallace, GG N. C., 481 ; Turner v. Lazae, Ib., 413 ; Greer v. 
Wdbar, 7 2  X. C . ,  502 ; Dacis v. Davis, 83 N. C., 71 ; Green R. R. C'o., 
77 N. C.. 95, cited and approvecl.) 

'SUMMARY PROCEEDING i n  ejectrnent commenced before a 
justice of the  peace and  heard on appeal a t  Fal l  Term,  1880, 
of HALIFAX Superior Court, before Graves, J. 

I t  was adjudged i n  the court below tha t  the  proceeding 
be dismissed upon t h e  ground tha t  the  justice had no  juris- 
diction, and the  plaintiff appealed. 
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Messvs. Day & Zdlicoffer and J. B. Ba.tchslor, for piaintiR 
Mr. R. 0. Burton, Jr., for defendants. 

SMITH, C. J. The sutnmary proceeding before a justice 
for the recovery of possession of land may be sued out by 
%he landlord i n  the specified cases under the statute. 

1. Whenever a tenant in  possession of real estate holds 
over after his term has expired. 

2. When the tenail t, or lessee, or other person under him, 
has done o r  .ornittrcl any act by which, according to the 
stipulations of tile lease, his estate has ceased. Bat, Rev., 
eh.  64, $ 19. 

If it appear on the t r ial  that the title to the real estate is 

I in  controversy the justice shzll dismiss the action and ren- 
der  judgment against the plaintiff for costs l b ,  ch. 63,s 17. 

The statute confkrsing the jurisdiction has been constrned 
to apply only " to a case in which the tenant entered into 
possession under such contract, either actual or implied, 
with the supposed lal~rllord, or wit11 some person under 
whom the supposed 1and;ord claimed i a  privity, .or where 
t l ~ e  tenant himself was in privity with some person who had 
so entered, and not to extend to cases where the vendee has 
al tered under a contract of purchase, or the vendor remains 
in  possession. JlcCY~mbs v. Wallace, 66 N. C. 481. 

The jurisdiction is not co-extensive with the operation of 
a n  estoppel which forbids a tenant, who has acquired pos- 
session under another, to dispute his title until the land has 
been restored, but it can be exercised only where those rela- 
tions mentioned i n  the statute exist, and those relations are 
not complicated with others which would entitle the de- 
fendant to relief against the enforcement of a judgment 
when recovered, under our former system. " Where law 
a n d  equity were administered by distinct tribunals," re- 
marks RODMAN, J., in  Turner v. Low, 66 N. C., 413, " the 
tenant was obliged to go into a court of equity for that pur- 



pose (relief from the judgnlent at  law). But now that  they 
are administered by the same court and without any  dis- 
tinction of form, the tenant can set u p  in his answer any 
equitable defence he may have to his landlord's claim." A4 

the equities which a tenanb may have, growing out of the 
xssociated relations of vendor and vendes, and mortgagor 
and  mortgagee, may now be asserted as a defence to the 
action for his eviction, and a3 well before tb justice as in the 
superior court, it becomes the duty of the justice when 
during the trial they appear and the equitable title is i11 
controversy to cease to exercise juristliclion and dismiss the 
proceeding, for the justice is not competent t o  deal wit11 
such issues 

The  subject is very clearly discussed by PEARSOB, C. J , in 
Qwer v. Tfilbar, 72 N. C., 502, and the want of jurjsdjction 
shownd " If the plaintiffs get possession by this surnmnry 
process, i n  order to clear their title, i t  will be necessary to 
bring an action to foreclose the equity of redemption, or else 
the defendant may have au action at  any  time within ten 
years to redeem with a provisional remedy to protect him 
from being turaed out of possession until this eyuitabIe title 
is adjudicated. All of the difficulties are obviated by ad- 
hering to the principle i n  MeCoribs v. Wallace, and confining 
the summary proceeding to the case of the simple relation 
of lessor and lessee who holds over after the expiration of his 
term, u~hen there is no other relation to complicate the question." 

IIowever relentless the rule may be which forbids the 
tenant to dispute the title of the person from whom he ac- 
quired possession, as long as he retains it, and from which 
,disability he is relieved only by a surrender, i t  "does not 
preclude the tenant from showing an equitable title in him- 
self, or such circcmstances as under our former sjstem 
would call for the interposition of a court of equity for his 
relief, and which relief may now be obtained in  the action." 
Davis v. Davis, 83 N, C., 71. 
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These adjudications settle the construction of the statute 
a n d  determine the rule that although there has been a con- 
tract of lease for a definite period, which has expired and  
the  lessee refuses to restore possession to the  lessor, if there 
i s  also a subsisting unperformed executory agreement be- 
tween the parties for a saie of the land, and the fact, or a, 

Bortu jide controversy segardlng it, is ~nanifest during the 
trial, i t  puts a n  end to the exercise of further jurisdictiou 
in the  premises. On this point in  its nature prelimiaary, 
but  which may be developed during the delivery of the 
testimony, and to be determined by His  Honor, he was of 
opinion after hearing tile testimony of the plaintiff, Parker, 
tha t  there was a bo~za  .fde cuntrovcrsy i n  regard to the title 
to  tbe  land, and dismissed the cause. If there was any 
legal evidence t o  authorize this finding, for of its sufficiency 
he  and not ourselves are to judge, the ruling must be sus- 
tained, and  hence i t  becomes necessary to examine the 
testimony and  see if there was evidence to authorize his 
finding. 

JVhile under examitlation, Parker, on notice to  p~oduce  
the  original, or  secondary evidence would be dffered of its 
contents, produced a written memorandum as follows : Sale 
of tile tract of laud whereon the said McDowell lives to M. 
Q. Allen. 

Said Allen's note, A. 13. Davis atid L. Arrington for 
$1,000 ; twelve montl~s '  interest off; $940 ; Allen's bond to 
3'. H. Parker, $3,800; two drafts given by A. H. Davis, $1,000 
each, a t  60 days' iuterest off, $980. This statement is this 
day made out by S'J. 11. Parker and E. C. McDowell.. (Signed 
by P'lrker and McDowell. on December 21st, 1865.) 

A line is drawn tIlrough each signature and across the 
face of the paper are written the words, " This trade was 
not carried out  aiid became null and void." 

011 his cross-exau11iatioi the plaintiff, Parker,  a witness 
in his own behalf, testified that  he took the note of Allen, 
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Davis and Axrington for $1,000, but had never collected or 
demanded any money due on it. That  the memorandum 
was written by McDowell, to  show how Ire would stand i n  
case tlle contract for the sale of the land between Allen and 
McDowell was carried out : that Allell was I I ~ &  present and 
never had possession of the paper, and that when i t  was pre- 
pared he (the wituess) wrote the words across the face of 
the paper and run the line t b r ~ u g h  the names, and that on 
the reverse side was entered a statement af the indebtedness 
of McDowell to himself. 

He testified further that McDowell: originally bought the  
land and conveyed it in trust to the witness; tha t  he sold i t  
as trustee and bouglit i t  for $3,000, that bhe trade with 
Allen was made by McDowell, for: the sum of $C,000, to be 
paid in gold, or $7,000 in greenbacks; that Allen gave two 
drafts for $1,000 each to witness, which mere paid him, 
Witness did not remember whether the drafts were given itm? 
paywent for the land ; that a t  the tirris Allen owed him 
thousands, and he  told him if he  could not carry s u t  his 
eontract the ~noney would be applied to his general indebt- 
edness ; that Allen paid by another draft, in 1869, f o ~  $500 
which was in settlement for rent, but he did not know that  
i t  was so intended by h i m  

Upon this s l~owing His Honor, having intimated a n  
opinion upon the question of jurisdiction adverse to the 
plaintiff, nevertheless allowed the witness to proceed and 
testify that no contract i n  writing had ever been entered 
into with Allen or defendants, continuing the possessiorl 
since his death. Thereupon His Honor adjudged that there 
was a bona $de controversy about the title to the land, di- 
rected a juror to be withdrawn and dismissed the action, 

While we do not undertake to pass upon the sufficiency 
of the evidence, we are clear that there was evidence war- 
ranting the finding upon which the question of jurisdictian 
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depended, and there is no error subject to review in the con- 
clusion reached. 

The exceptions argued in this court for the appellant, be- 
sides that already noticed, are : 

I. That  the judgment was ~recipi tate  and should have 
been deferred until all the testimony was heard. 

2. The existence of a bona fide dispute about the title is a 
fact to be determined by a jury and not by the court. 

3. That  the alleged contract of sale not being in writing 
creates no equitable estate which can enter as an element 
in  the controversy. 

We think that neither proposition can be maintained. 
The  court is not required needlessly to prolong a trial 

when the testimony discloses an element of controversy 
fatal to the jurisdiction and there is no suggestion t l ~ a t  there 
is further evidence wl~icli may change the aspect of the 
case. If there was such, it was the duty of counsel so to 

inform the court and ask a suspension of the decision until 
i t  could be adduced and such indulgence would douhtless 
have been granted. I1 cannot be assigned for error that 
fiirther testinlony on the point was not heard virl~ea none 
was okTered, and none is now suggested at  variance with 
that before the court. 

Nor was i t  the province of the jury to pass upon the pre- 
liminary question on which the jurisdi-tion 1.a~ dependent. 
What  matters are i n  issue are decided by the court, and 
what are the facts must be left to the jury upon issues made 
up and submitted. When the judge discovers that there is 
a bona-fidc controversy rvhicll ought to be settled in  the suit, 
and to the solution of which the powers conferred upon a 
justice are legally inadequate, necessarily acting upon his 
own knowledge and judgment he refuses to proceed further. 

It is the duty of the judge on the appeal to do what  the 
justice I-tirnself ought to have done. 

The objection that the contract of sale was inoperative 
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under the statute of frauds is cqually unavailing. If the 
vendors assent to the perfortnance of the contract, the 
moneys receive? under it  cannot be recovered by the ven- 
dees. If  they refuse they are liable to account to the ven- 
dees for what has been paid. I n  either case tbere are equi- 
ties to be adjusted growing out of the contract of purchase, 
and if the vendors are content to abide by ~ t s  provisions, 
the  veiidees have an  equitable estate, and hence arises the 
controversy wllicl~ under the law belongs to a higher and 
superior jurisdiction to dispose of. Green v. N. C. II. R. Co., 
77 N. C.) 95. 

The  ruling of the court must therefore be sustained and 
the judgment affirrilecl and i t  is so ordered. 

No error. Affirmed. 

,JOIIN HUGHES and another v. LURE JIASOS 

h m n z a r y  Proceeding in Ejectment-Ju~isdic t ion of Justice ez- 
cluded where covtrnct i s  one of Purchase. 

I .  Summary proceedingsin ejectment before n jnstice of the pence under 
the landlord and tenant act can only be had where the si~nplc relation 
of Iccsor and lessee exists, and there is a holding over after the term. 

2. And the jurisdiction of the juslice is excludcd where the  relation is 
tllat of mortg~gor and mortgagee or vendor and vendee. 

3. 111 such proceeding it appeared tliat plaintiff and defendant signed 
articles of agreement stipulating that plaintiff agreed to sell a town lot 
to defendant for a certain sum ; clefe~id~~nt  exccuted a mortgnge on 
other lands to secure the price with power of sale on drfnult, and if 
proceeds were not sufficient then plai~ltiff to take poesession of town 
lot and retain whatever payments were made, as rent for the same, in 
al~iet i  event the relation of landlord :tnd tenant should exist and pos- 
session be secured as in case of tenant's holding over ; mortgaged prem 
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iscs were sold, but procwds ]lot soWcient to  ilischarge cle1,t, nud no 
other payments made ; Held to  be n contract oi  purchnse. 

4. Held further; Tha t  ylaintilf's subseqncnt demand for ~ O P S I ~ ~ O I I  and 
ngreeing to let defrnc?:lnt holtl for thrce nlont,l~s 011 certain ttirll~s, the 
d e f r ~ ~ i l a n t  to become liis tP~1:lnt and the paymel~ t  as  rent t o  I N ,  :~pplied 
to dcht for town lot. tlitl not  oprr:lte to destroy the r r h t i o ~ r  t ~ f  veudor 
anrl vendee. altliongh dcfenilxnt fniletl to perform the st,ipuI:ltio~~.~. 

5. Held further; The  jnstict.'?; j~u.istliction b~xing esrlutlcd, it c8111lll not 
be cooferred by consent of pnttics ;is providccl in t l ~ e  articles of agree- 
ment.  

(Credle v. Gibbs, 65 N .  C . ,  192;  NcCombs v. Wallace, 66 N. C , 4S1 ; 
Fo~o,.sythe v. Bullock, 7-1 N .  C., 1%; Ileyer v. Bentty, 7G S. 6.. ?<;  A h -  
hoft v. Cromurtie, '72 N .  C . .  292 ; Cicllowa!~ v. Hum.by, G5 S .  C . ,  631 ; 
Turner v. Lowe, GG N. C.,  413;  Greer v. Wilbur, 72 N .  C., 3 ! 2 .  citctl 
and :~pprovecl.) 

S u m f ~ i t u  PROCEEDING in ejectment com~nenced h f o r e  a 
justice of the  peace under the landlord and  tenant a ( + ,  and 
heard on appeal a t  Fall  Term, 1880, of CKATTEK Sul~er ior  
Court, before Graves, ,I. 

T h e  defendant moved to dismiss the  action for waut of 
jurisdiction i n  the  justice of tlie peace, and t h e  judge ionnd 
the  following facts: Tlie plaintiffs showed a written .tgree- 
nient between t l ~ e  parties, ~+11icl1 agreement was bnij,iail- 
tiaily " that  plaintiff's h a t 3  agreed to sell to defeutl'll~i a lot 
in  the  city of Newbern, for which the defendant agrccd to 
pay $1,500, i n  five annual iust,ilments, with intcrebt, ant1 
tha t  defendant was lo put tlie wl~arf  and  wl.arehouse i i ~  good 
col~di t ion,  and  give a mortgage on another lot owned 113' t i e  

fendant 3s  collateral security for the  payment of the i~~,t: l l-  
.merits, and on failure to pay the same, a power was given to 
plaintiffs to sell the  mortgaged premises, urlti i f  the pro,*ceda 
should not be sufficient to pay the  said price, the  lain in tiffs 
should take immediate posswsion of the  wharf ant1 w,lre- 
house property, and the payments n~ncle s l~ould  be retailled 
as  rent for the  same, and i n  that event, the ~ c l a t i o n  of h n d -  
lord and  teuant declared to exist, arid possession be secured 
as i n  case of a tenant's h o l d i t ~ g  over after his term when no- 
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tice has been duly served, but  no  such notice shall be re- 
quired in this case." (Signed by the parties). 

T h e  n~ortgaged land was sold and the proceeds, seventeen 
dollars, applied to plaintiffs' debt for the  price of the  lot de- 
scribed i n  the  agreement, and no  other payment was made 
on the saule. I n  January,  1879, the  plaintiffs demanded 
possession of said lot, but  agreed to allow t h e  defendant to 
remain in  possession unt i l  the  first of April  following, if h e  
would pay seventy-five dollars as rent ; and defendant ver- 
bally agreed to become t1,e tenant of plaintiff's, and  also, tha t  
if he  paid the  said sum on or hefore the  said first of April, 
the amount  &onld go as a payment on said lot. 

Upon this finding, the court dismissed the case for want  
of jurisdiction i n  the  justice of tile peace, and  the plaintiffs 
appealed. 

illr. TV. IT'. Clark, for plaintiffs. 
No cour~sel for defendant. 

DII,I,ARD, J. Upon the facts found by  His  Honor, a n d  
contained in  articles of s g r e e ~ n e n t  referred to, and made  a n  
exhibit  i n  the judge's statement of the  case of appeal, we 
concur in  the opinion of tlie court below, tha t  the  action 
was riot cognizable by a justice of tlie peace under  the  
landlord and tenant  act, and  i n  our  opiuion, there was 110 

error in dismissing the same. 
T h e  landlord arid tenant act in Battle's Revisal, ch. 64, 

fS 19, by its terms, and the construction pu t  upon i t  by t h e  
court, gives the  ren~ody  of summary  ejectment before a jus- 
tice of the  peace, o111y in the  case when the simple relation 
of lessor and lessee has existed, and there is a l ~ o l d i n g  over 
after the  term has  expired, either Ly aillux of tiwe, o r  by 
reason ofsoine act done or omitted contrary to the  stipula- 
tions of the  lease. Credle v. Gibbs, 65 N. C., 192 ; illcComhs 
v. Wallace, GC; 13. C., 481; I;or.jythe v. Bullaclc, 74 N. C., 185. 
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And i t  is equally were settled, that the jurisdiction does not 
extend to the =lation of mortgagor and mortgagee and  
vendor a d  vendee, in whicli, although the nlortgagor and 
vendee [nay technicttlly be tenants a t  law, &]ley are viewed 
in  equity as the owners of the estato and are allowecl in or- 
der to avoid the circuity of letting judgment g o  and then 
going ir lto equity to elljoin the execution, to set up in  one 
action under our  present system their equitable title in de- 
fence to any  action which may be brought to recover the  
possession. Eeyer v. Bealbg, 76 N. C., 25; Abbott v. Cmmartie, 
'72 N. C., 292; Culloway v. Harnby, 65 N. C , 631 ; Turner v. 
Lowe, 66 N. C., 413; Eowythe v. Buklock, szq~ra. 

I n  view of the jurisdiction of a justice of the peace as thus  
defined, the case of the plaintiffs falls not within the first 
class above-mentioned, bat  i n  onr opinion plainly within 
t h e  second one. The contract between the parties is not in 
its terms or legal import a lease with a certain definite du- 
ration, uor is i t  a ter~ancy a t  will determiimble a t  the will 
of t l ~ e  parties, and therefore there could not be said to be a 
holding over after the  expiration of ,a term, nor a forfeiture 
for any act done or omitted eontmry to  the stipulations of a 
lease. Rut the articles of agreement cxecuted by the parties 
and made apa r t  of the jndge's statement for this court, makc4 
t he  eontrart one for t h e  sale of t he  land sought to be recov- 
ered, a t  Ohe price of $1,500, payable i n  equal annual instal- 
ments of $300, atid without col~troversy, the entry of the  
defendant as purchaser, under t he  authorities cited, clothed 
llim with the right to lmve specific performance involving 
incidentally a reference as  to the title, and also an  account 
of the amount due, all of which a justice of t he  peace is in-  
competent to deal with ; and,  tllerefors, Iiis jurisdiction i s  
excluded, unless there besomething i n  the other provisions 
of the contract or since occurring, wl~ich takes the case ou t  
of the rule in relation to purciiasers~ and brings it w i t i l i u  
the landlord and tenant act. 
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The  plaintiffs however urge that tbe defendant, a l t l~ongh 
h e  may have entered as  purchaser, might surrender the 
eontract of sale and  all his rights under it, and  thereafter 
enter into a contract of lease so as to'be liable to be evicted 
i n  a summary proceeding in a ju~tice's court : and they in- 
sist, that such surrender and  waiver of rights were made by 
defendant i n  this case either by virtue of the stipulations of 
the written contract, or fhe agreement of the defendant to 
pay rent since tlle alleged default. 

The  provisions in the contract,relied on to put  a n  end to t l ~ e  
original relation of vendor and vendee, and to establish that 
of lessor arid lessee, were, that defendant fortl~witll after his en- 
t ry  into tliepossession should repair the  warehouse and wharf 
on the premises, and should there be default in not paying 
the first iristalment of $300, and the  interest on the whole 
purchase ~noney,  making together the sun]  of $390, then the 
plaintiffs were to be a t  liberty to sell the lot convoyed by 
mortgage for it:; security, and in the event that  the proceeds 
of the sale added to the voluntary payments of the defend- 
an t  fell short of the sum then due, tlle plrziutiffs: mere to be 
entitled to re-enter and retain the amount received, as ren t ;  
and  thereupon, the relation of lessor and lessee was to take 
place with a right in plaintiffs to resort to the summary ac- 
tion of ejectment, if necessary. Upon these stigr~latiotis the 
plaintiffs claim that  the defendant's failure to make the 
final payment created the  elation of lessor and lessee, and 
gave them the bencfit of the snnln1,zry remedy tc! eject the 
defendant, or if not, they have i t  by virtue of defendant's 
promise, on dem:md of possession to  pay them $75 for a 
three months use arjd occu patioil. 

I n  our  opinion, the special stipulations relied on do not, 
sii:glg or  all together, relieve the case of the dificulties at- 
tending the original relation of vendor and vendee, but on 
t l ~ e  coiitrary senve to make it  more complicated, and  demon- 
strate the wisdom of the decisions vtlich confine the juris- 
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diction to the simple relation of a lessee holding over after 
the expiration of his term. 

The right of re-entry contended for by plaintiffs, might 
as  well be, according to the terms of the contract, on fiiilure 
to pay the first instalrnent of $390 by a few dollars, as  i n  
the case cf default in a large part thereof; and supposing 
t l ~ e  repairs made and all of the ilzstalments paid by the de- 
fendant except a trifling sum, then plainly if plaintiffs have 
back the land, they will h a ~ e  i t  emlflanced in value by 
the repairs, and also have in hand money returned as rent, 
largely aiore than one-fourth of the contract price for the 
fee-simple title. Upon such a supposition i t  cannot be 
questioned, w e  tbink, that on a bill for specific performance 
a claim of that kind now set up by plaintiffs would be view- 
ed as in the nature of a penalty or forfeiture, and the corlrt 
would proceed to decree performance, adjusting the paylnent 
retained as rent as a credit to defendant on a reference to 
ascertain the balance due of the purcl~ase money. 

But i t  is alleged and so stated to be the fact in the judge's 
statement, that plaintiff3 derived only seventeen dollars 
from the sale of the n~ortgeged lot and received no otller 
payment on the 1~11d, and the smallness of the amount is 
urged as repelling the features of penalty and forfeiture, last 
above commented on, as grounds of equitable relief. This, 
in  our view, is but an additioual complication. On a suit 
.for specific performance the sale under the mortgage, yield- 
ing so small a sum, might itself be made tbg subject of con- 
sider:~tion with a view to a resale or a larger credit, on 
proper allegations to that end if the facts should so justify. 

T h u s  i t  would seem, whether the default was in a non- 
payment of a large or a small part of the first instalment, 
that defendant would be entitled to 'sue for a title, and on 
performance on his part, under the orders of the court, 
rniglit obtain a decree for a conveyance by plaintiffs, and 
therefore, in  a legal sense, the title was in controversy, and 
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being so the jurisdiction of the justice of the peace was ex- 
cluded. 

As to the provision in the articles of agreement, that  on 
entry by the plaintiffs the relation of defendant should be 
that of lessee, holding over after the expiration of a term, 
and that plaintiffs should have liberty to use the summary 
proceeding before a justice of the peace to eject defendant, it, 
is enough to say, that if the jurisdiction was exclnded by 
the fact of the title being i n  controversy as  above deter- 
mined, then no consent of parties could confer it. And as 
to the subsequent agreement ol" defendant to pay rent for 
three months, that was n promise made on the occasion of 
the demand of possession by plaintiffs, and when considered 
in conuection with an apparently good right of action for 
specific performance, i t  will be taken as prompted by the 
necessityv he was under to continue 11is possession, and not 
evincing a surrender of his rights under the contract as a. 
purchaser. Greer v. Wilbur, 72 N. C., 592. 

So we most dcclare our opinion to be, that the original 
rights of defendant acquired as a purchaser have never been 
~urrendered or waived and the new relation of lessee estab- 
lished in such manner as to bring the case within the land- 
lord and tenant act, and therefore we lnust hold that there 
is no error in the judgment of the court below dismissing 
the action. Let this be certified. 

No error. Affirmed. 
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X. W. W H A R T O N ,  Admr. V. MOORE & -4DAY8,  and others. 

Bcttcrments, wortgagor not entitled to. 

Impro~cmcn t s  put npon land b ) ~  a mortqagor become:tdditiooal sectirity 
for the debt, and  do not entitle him or any  one claiming 11nc1er him to  
any  part  of thc proccccls of a foreclos~~re  sale, unless there be n surplus 
after satisfying the debt .  (Doctrine of betterment< disc~issecl by ASHE, 
J., and conveyance of equity of redemption, imperfect equities, kc., 
touched upon.) 

(Linker v. Long, 64 N .  C., 296 ; Winborn V. Gorrell, 3 Ired. Eq., 117; 
Parker v. Banks, 79 N .  C . ,  450 ; Gilliam v. Bird, 8 Ired., 230 ; Sikes v. 
Rascight, 2 Dev. L% Bat., 167; Albea v. GriBn,  2 Dev, L% Rat. Eq., 9 ; 
IVetherell v. Gorman, 74 N .  C.. 603; Hill v.  Brower, 76 X. C.. 124; 
Smith v. Stewart, S3 N .  C., 406, cited and approved ) 

CIVIL ACTION tried upon a case agreed at  Fall Term, 
1880, of WAKE Superior Court: before Graves, J. 

The  following are the facts : On the 18th day of Angust, 
1873, the defendants Russ and wife convey$ by mortgage 
duly proved and registered to Rufus H. Jones a lot in the 
city of Raleigh lying between Marlin and Hargett streets, 
containir~g two acres, to secure a debt due to him. Thereafter 
on the 8th day of January, 1874, the said Russ and wife 
conveyed the same lot to J. B. Batchelor by mortgage duly 
proved and registered to secure a debt due to him. After 
that  on t,he 9th day of June, 1874, the said Russ arid wife 
conveyed the same lot to plaintiff's in testate, D. M. Carter, 
by a mortgage duly proved and registered to secure a debt 
due to him. And on the 9th day of March, 1876, the said 
Russ and wife conveyed by deed of bargain and sale to each 
of the defendants, J. T. Moore and Len H. Adams, a lot 
46x120 feet, part of the above described lot, theretofore con- 
veyed by mortgage to plaintiff's intestate, Carter, of which 
mortgage to said Carter the said Moore and Adams had no  
actual knowledge, and on the same day, 9th of March, 1876, 
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tha said Butclielor and Jones released their liens (by en- 
dorsements on the deeds made by Buss and wife) to Moore 
and Atlams. 

After that the said Moore and Adams believing the lots 
so conveyed to t h e ~ n  to bc free from incumbrances, erected 
builtliugs thereon at  n cost of six hundred dollars each, of 
vhich said Carter had no knowledge or information. Upon 
action by plaintiff as administrator of Carter, to foreclose 
the mortgage made by Russ and wife upon the iots sold to 
Jloore and Adiln~s, the same have been sold and the pro- 
ceeds of sale are held subject to tlle order of the conrt, the 
entire property bringing just enough to pay the plaintiff's 
debt. The Rloore and Adams lots were sold separately and 
last. The value of the lots animproved was two hundred 
and fifty dollars each. The ilnprov~nents have added about 
five hundred dollars to the v a l ~ e  of each. T h e  value of 
rents of the lots sold to Moore and Adarns, since the sale 
a r ~ d  without, the improven~ents, is not more tllari the state, 
county arid city taxes which they have paid on them. The 
$aintiff claims all of the proceeds of the sale of the said lots, 
and the defendants, Moore and Adarns, that they are enti. 
tied to the value of the improvements to the extent of which 
they have enhanced the value of the lots. His  Honor being 
of opinion with the plaintiff so adjudged and the defend- 
ants appealed. 

Jf,,ssrs. Gillium & Galling, for plain tiff. 
Jlessrs. Geo. T: Strong and It: 11. Puce, for defendants. 

ASHE, J. The  effect of these several conveyances was to 
convey the legal estate of Russ and wife to a on& (or Thomp- 
son, the trustee for his use) arid the equity of redemption to 
J. B. Batchelor, and imperfect equities, first to Carter, the 
plaintiff's intestate, and then to Moore and Adams, the de- 
fendants. 
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The releases of Jones and Batchelor endorsed on the deeds 
from Russ and wife not being under seal did not convey the 
Begal estate to Moore and Adams, but left it in Jones 
or: his trustee. Linker v. Lmg, 64 E. C., 296. SO that the 
deed of bargain and sale executed by Russ and wife to 
Moore and  Adams passed only such a n  interest as the ven- 
dors had a t  the time, which was a subsequent equity. The 
purchaser of an  equitable title always takes i t  subject to 
prior equities. I t  is only the purchaser of the legal title, 
withput notice of a prior equity, who can take i t  against 
such equity. TVinbo7.n r. G o r d ,  3 Ired. Eq.., 117. But  
whether the estate conveyed by Russ and wife to Adams 
and Moore was legal or equitable, the mortgage to G r t e r  
had been previously executed and  registered, and the regis- 
tration of a mortgage is notice to a l l  purchasers from the 
mortgagor subsequent to such registration, not only of the 
existence of the mortgage, but of everything contained in 
it, which is as much an integral part of his title as if i t  had 
been inserted i n  his deed from the mortgagor. v. 
Banks, 79 N. 6 ,  450. 

After the liens of Jones and Batchelor were put  out of 
the  way by releases, Carter acquired a first lien upon the lot. 
Russ and wife by their deed of mortgage to him were 
estopped from disputing his title, and Adatns and Moore 
clairning title under them, especially as they were affected 
with notice and acquired only an  :equitable title, were also 
estopped. GiUinm v. Bird, 8 Ired. 280. Sacs v. Bnsrri&, 2 
Dev. & Bat. 157. 

Whatever title Moore an3 Adants derived through their 
deed from Russ and wife, was subject to the equity of Carter. 
H e  had s lien upon the lot as a security for his debt, and 
the defendants must pay his debt before they can acquire 
the absolute estate. This then to all intents and purposes 
established between them the relatioa of mortgagor alld 
mortgagee. 

31 
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Having ascertained the relation of the parties to the l'ot 
in  question, the next inquiry is, how shall the proceeds of 
the sale he appropriated? The whole of the lot was sold and 
did not bring more than enough to satisfy Carter's debt# 
The land in the unimproved state when Carter received his 
inortgage was worbh only two handred and fifty dollars ; and 
improvements were put on it by Moore and Xdams after 
the conveyance to them, which enl~anced its value a t  lead 
one thousand dollars. Carter's administrator contends that 
he is eutitled to the  whole of the proceeds, and Moore and 
Bdarns insist that by reason of their improvements they 
have a right to so ruuch of the proceeds as the lot has been 
en hawed thereby. 

This right to betterments is a doctrine that has gradually 
arown up in the practice of the courts of equity, and while 
b 

i t  has been adopted in many of the states, i t  is not recog- 
11ized in others. But i t  may now be eonsiclewd as an estab- 
lished principle of equity, that whenever a plaintiff seeks 
the aid of a court of equity to enfclrce his title against ara 
innocent person, who has made improvements cxn land, 
without notice of a superior title, believing hi~nself to be the 
absolute owner, aid will be given to hirn, only upon the 
terms that he shall make due compensation to such inno- 
cent person to the extent of the  enhanced value of the 
premises, by reason of the meliorations or improvements, 
upon the principle that he who seeks equity must do equity. 
,story's Eq. Jurisp. 8 799 ; 2 Greenleaf on Ev. 5 540. But i t  
,\?as only in  these cases where the right has been set up by 
Bray of defence that the courts have lent their aid. I t  bad 
not been given to a party seeking affirmative relief, before 
the case of Bright V. Boyd, 1 Story Rep., where Judge STORY 
held, that a plaintiff, after a recovery a t  law against him of 
a tract of land by reason of illegality in the proceedings of 
a n  administrator to sell, under which be had purchased, 
could recover by bill i n  equity the value of lasting improve- 
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ments pub by him on the land. The case of Matthews v. 
Davis, 6 Humphrey 324, and Iferzry v. I ' d m d ,  4 Humphrey, 
362, (Tean.) soon followed and were to the same effect, ra- 
lying upon Judge STORY'S decision as authority. But these 
cases pressed the doctrine further than we have found it. 
carried iu  any other state except i n  this. I n  the case of 
Albea V. Grifln, 2 Dev. & Bat. Eq., 9, which was a bill filed 
by the vendee for a specific perforlnance of a contract for 
the sale of land, and the defence was the act of 1819 avoid- 
ing  parol contracts for the sale of land, Judge GASTON, giv- 
ing the opinion of the court, says : " Although payment of 
the purchase money, tak i i~g  t~ossession, and making i m -  
provements, will not er~title the vendee to a specific execn- 
tion of a parol agreement for the sale of laud, yet he hes 
in equity a right to an account of the pc:rchase money and 
the value of his improvements, deducting therefrom the 
annual value during his possession." 

This court in several cases has recognized the doctrine of 
betterments to t l ~ e  extent of the enhanced value of the 
land, in cases where the contract for the sale of land has 
been rescinded, or the title has failed by reason of the con- 
tract not being in writing. Wetherell v. Gorrnan, 74 N. C., 
603 ; Hill v. Brower, 76 N. C., 124 ; Smith v. Stezoart, 83 N. 
C. 406. 

But we have been unable to find any case in  which the 
doctrine has been held to apply to mortgagors. I n  our act 
of 1871-'2, providiog a remedy to recover betterments for 
innocent defendants against whom a recovery may be had 
i n  an action in nature of ejectment, i t  is expressly declared 
i n  the act that its provisions shall not apply to any suit 
brought by a mortgagee against a mortgagor to recover the 
mortgaged premises. I t  is very probable the legislature in 
making the exception had in  view the generally admitted1 
principle that  the right to betterments is not conceded to, 
mortgagors, for the cur,ent of authorities is to the effect 



tha t  i t  has no application Ilo them. $11 2 Jvasbbur'n oil 
Real Prop., i t  is laid down that,  " 'Sf Blre mortgngor m any 
one standing i11 his place enhances the v;xlue of kbe prem- 
ises by improvements, they become additional security for 
the debt, and h e  can only claim the surplus, if any ,  upan 
such sale being made after satisfying the debt." 

I n  Marlin v. Beotty, 54 Ili. Rep., 100, i t  is held tha t  money 
expended i n  improvements upon mortgaged premises by 
the mortgagor or his grantee subsequent to  the  mortgage 
cannot be given a lien prior to that  of the  mortgagee. A r ~ l  
in  Rice v. Dewey. 54 Barb., 455, (N. Y.) i t  was decided that 
': where lands sold and conveyed by nlor tgnge are  cbarged 
with t h e  mortgage debt, improvements that  constitute a 
part  of the  realty, irrespective of the  question by whorn 
made, are equally sr?bject to the lien of the  mortgagee a s  
the  land upon which they a re  made." 

I n  bIassachusetts i t  is held that the  owner of a n  equity 
nf redemption is not entitled as against t h e  mortgagee to 
be allowed for improvements made upon the  premises. 
Childs v. D o h ,  Allen's Rep., 319. 

To  the  same effect are  the  Union Water Co. v. illurphy, 22 
Cal. Rep., 621 ; JfcCumber v. Gil~nan, 15 Ill., 381, and 1 
Jones on Mortgages, 5 147. 

There  is no  error. Let this be certified to the  superior 
court of Wake county tha t  proceedings may  be there had 
in accordance with this opi i~ion.  

No error. Affirmed. 
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R. W. BAY, Adm'r T. OLIVER W. PEBRCE; and &berg. 

1. A mortgage debt will after lapse of tiwe (here thirty year8 be pre- 
sumed to be paid ~lnless cirenmstances be shown, sue11 as p a y t n e ~ ~ t  of 
interest, t o  repel the presumption. Eev. ~ 'odc ,  ell, 65, 5 99. A recola- 
vcyanee of the legal estate will also be inferred against thc mortzagee 
(or his aasipee) even although the deed and bo~lda secured remain in 
his possesion, 

2. Decl:~ratiot~s of parties during their respcetire oewpation of land, 
cannot have khe effect of divesting or changiiag an estate, and are in- 
adn~issible in suppod of clxirnant's title. 

bjRoberf.9 v. Weleh, S Ired. Eq., 287; Brown v. Becknall, 5 Jones Eq., 
423; Roberts v. Roberts, 82 N. U., 20;  Eyanv, NeGehce, 83 N, C., 500, 
cited and approved.) 

SPECIAL PROCEEDING to sell land for assets co~nmenced 
before the clerk, and tried at  Fall  Term, 1880, of CUM- 
~ E R L A N D  Superior Court, before Avery, J.  

The plaintiff, 'administrator of J. W. Pearce, in his appli- 
cation for a decree of sale of the land of his intestate for the 
payment of debts, specifies among others a tract known as 
the " Pearce Miil Place," of an undivided moiety of which 
he  alleges the intestate to have been seized and possessed at 
&he time of his death, and which descended to the defend- 
ants, hi3 children and heirs a t  law. The defendants deny 
the allegation and set u p  title in themselves under the wilt 
of Ann Pearce, their aunt.  

The land i n  controversy belonged to Thomas C. Hooper, 
who, on the 1st of August, 1820, conreyed i t  in fee to 
Clarissa Pearce, the mother of the intestate and the said 
Ann Pearee. She on the same day executed a mortgage 
deed therefor to Cyrus Dyer to secure her three several bonds 
of that date, drawn payable to him and endorsed for her 
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benefit, each i n  the sum of $233.33, maturing at  six, twelve 
and eighteen montbs respectively, with condition to be void 
if the mortgagor paid the d e b ~ s  as they became due, and 
she fully indemnified the said Dyer, her snrety, in  the prem- 
ises. Clarissa afterwards intermarried wit11 one Howell and 
resided on the land with said Ann, until her death i n  1853. 

The bonds were produced in evidence for the defendants. 
On the beck of that first maturing is a partly abliterated 
acknowledgment of full payment in 182 , the last figure 
torn off. On tile second is endorsed under date of June Ist, 
1821, a partial payment of $137.22, and an undated receipt 
in full. On the third are three credits-$100 paid by J. W. 
Howell, September I i t h ,  lSP2; $20 by the same, March 
10t11, 1824; $50, by whom paid does not appear, Marc11 29th, 
1825; and there is an anterior enlry endorsed in these 
words, " Received the within of C. Dyer,"signed by Tholnas 
C. Rooper. 

The  defendants, to show sole seizin in their testatrix who 
devised all her real estate to them, proposed to prove by 
Ella, one of their number, that  the bonds and mortgage 
deed were kept among tlte valuable papers of the testatrix 
and in her exclusive possession up  to the death of her 
mother;  that  J. W. Pearce, her brother, while matiaging 
the farm professed to be acting for said Ann, and that both 
Clarissa and her husband, Howell, declared that the land 
belonged to Ann Pearce, and she had sufficjent means to 
take up  the mortgage bonds. I t  was in proof that J. W. 
Pearce and Ann Pearce died in 1879, and that  Howell was 
dead a t  the institution of the suit. I t  was admitted that the 
mortgage had bee11 foreclosed. 

The  court held that  the offered testimony, if received, 
was insufficient to show title exclusively in the testatrix, 
and refused to admit it. There was a verdict against the 
defendants ou the issue, and from the judgmeut thereon 
they appealed. 



JANUARY TERM, 1881. 4m 

f7 les~s .  Hinsclale c&: Beaereux, for plain tiff. 
Jlessrs. 11feRae & Broadfoot, for defendants. 

S ~ ~ I T H ,  @. J. The equitable right to  have the legal estzte 
restored upon payment of the encumbering debt remained in 
Clarissa, the mortgagor, after the making of her deed and 
after default, and such payrneut is presumed from the lapse 
of time s i w e  forfeiture, or the last payment reduced to ten 
years under the statute. Rev. Code, ch. 65, 5 19. More 
than thirty years had passed since the ferfeiture, and nearly 
that  period since the last known payment on the secured 
debt, during which and for the residue of her life the 
mortgagor remained in the possessiot~ and use of the land 
without interruption from the mortgagee. "As the u~or t -  
gagor," remarks Chief Justice RUFFIN, referring to the rule 
i n  England, "is shut out of redeaption by the mortgagee's 
possession for twenty years, it was thought reasonable and 
conrenient that tire bar should be reciprocal on the mort- 
gagee who did not act on his debt or  mortgage until the 
debt was preswned to be satisfied by the lapse of twentg 
years." Roberts v. Welch, 8 Ired. Eq., 287. The supreme 
court of the United States, i n  Hughes v. Edwards, 9 Wheat., 
489, lay down the rule in similar terms when the mortgagor 
retains possession, that the " mortgage will after a leugth of 
time be presumed to be tliscl~argecl by the payment of the 
debt or a release, unless eircu~nstanees be shown to repei i t  
-as pagment of interest or some acknowledgment of the 
mor tg~gor  t l u t  the mortgagc is subsisting." The same 
proposition is asserted in Bmun v. Becknnll, 5 Jones Eq., 
423, in terms equally explicit, and the Chief Justice adds 
tha t  " loose dec1aratiom:such as  are proved i n  the case, 
after the right is presumed to have been abandoned, cannot 
be allowed the effect of rebatting the presumption." 

The estate thus freed from the mortgage and vested in 
the said Clarissa, descended to her child rela_ arid heirs-at-law, 
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Bhe intestate and his sister, Anu, as tenantsin eommm, and 
they thus having title continue in eonsjstent p s e e s i o n  and 
use of the premises afterwa~ds. Tile legnl consequences of 
bhe common occapauey oE the rightful owmrs  the deferid- 
ants seek to  obviate, and t o  show the t~ansfer  of the eitate 
of the one to the other benalst in com~mon and Chkts vest t he  
entirety it1 the  latter, by proof of declawtions ma& by 
Clarissa and her husl>rtn,f and by the intestate, while they 
were respectively i n  possemion, tbat  elze laud belongel to 
An11 Pea~ce .  H i s  Honor ruled and  in our opinion c o ~ r ~ t l y ,  
that  the evidence, t'rlough eo~npet t l ;~ t  as qaalifying an0 ex- 
plainiug the possession then hold by Ohe seveiwl ptrt:es 
when material in a, controversy, is insu&cient t@ wai3r;iuO 
the  jury in findiug b h t  the moiety sf t he  S~~te* ta te  hni Iwera 
transfe~red to his co tenant, thus  giving the sole seia111 to 
her. Declarations d st party in possession are received i n  
disparagement Q P  qualification of his title and to rerntrvc i ts 
apparent hosiile character, buC when they proceed from t11e 
ott7ner himself in the owupation, they cannot have the effect: 
of divesting or  chauging his estate, for the 41nl)le redron 
that the title tcr lalad does not pass by p a r d .  %Iwnrn,l v. 
Pelleti, 7 E. C. L. Rep., 75 ; 1 Greenl. Ev., § 109; Rohelds v. 
Robtrds, 82 N. C,, 29; Rwn v. McGehee, 83 N. C., 500. 

The  argument for the defendants, pressed with earnest- 
ness, is, that the possession of the mnrtgage deed arlll bauds 
by the testatrix, presupposes a n  assigrlunent of both to iwr, 
and that  the  former remains in force for the secllirihy G:' t l~e  
latter. To this ihe answer is obvious. The statute ~ d i s i n g  
the p~esumptiou of satisfaction of the bonds by w l ~ o ~ r ~ s ~ ~ ~ v e ~  
held, in  support of the n~or tpgor ' s  long and utninterrw~,ted 
possession, presumes also a recollvegance of the legal estate 
t o  her. The assignee of t he   bond^, if there has been nn as- 
signment, (and the possession and producticm of satkiied 
bonds and a discharged mortgage deed furnish very slight 
if any evidence of the alleged assignment) stands i n  no r n l m  



J A N  YhF, Y' TERM, 1881. 489 

favorable relarion to t:,e mortgagor or  the mortgage than 
wonld tile assignor. The reconveyance is equally inferred 
against both. It is plain tl:en that the defendants acquired 
their father's share i n  t l ~ c  land by descent, and did not de- 
rive the  cntire esi:~te uuder  the devise from their aunt  of all 
her real estate. 

There is no error and this wil l  he certified. 
S o  error. Affirmed. 

A rnm.tg:tgec who takes possession of pe~zonal  p r o p ~ r t y  conveyed by n 
c11:tttcl mortgage, bcfo1.e (tefiiult, is ansmer:~ble to t i ~ c  mortgagor for  
the  value of any re:tsolmble use t o  wl~icll the propetty is or could l~ave 
been put. But an  injnry  to:^ crop resulting fmm the taking of a male 
ncetlccl in its c~iltivation i s  too remote to  be recoverable as c@nsc!qneo- 
tial damages. 

(illo~ri.~on r. H c l e o d ,  2 Ired. Eq., 108; Sledge v. Reid, 73 N. C,, 41% 
cited autl approved.) 

CIVIL ACTION tried at  Fall Tenn, 1880, of ROCKINGHAM 
Superior Court, before Eure, J. 

T h e  defendant appealed frorn the judgnient below. 

No counsel for plaintiff. 
Mr. Thomas Rujin? for defendant. 

SMITH, C. J. The plaintiff being indebted to the defend- 
ant  in the s u m  of seventy-two dollars by bond on the 1st - 

*Rliffiu, J., was of counsel and argued this case &fore his n p p o i n t ~ n e ~ ~ t  
as associi~te justice. 



day of October, 1879, on the 14th day of May previous by 
deed of mortgage conveyed to the latter a black mare rriule, 
carry.al1 and harness with certain other property, in trust 
to  secure said debt, and with a power of sale i n  caw ( lfde-  
fault after its maturity. 011 July 17th, thereafter the pl i~in-  
tiff, his wife and daughter were carried before n justice of 
the peace to answer a charge for forcible trespass on 1,11)d, 
and the defendant f indi~lg the mortgagetl articles 1 t :  :he 
street atid the driver absent from them, took possessio~l. and 
on the plaintiff's demand th r  next day refused to surrvll~ler 
unless he was paid sixty-two dollars which would l w  ac- 
cepted in discharge of the debt. They remainc~tl i l l  h e  
defendant's custody and care, unused exceptan one oc. .t-lon 
when some water was hauled a short distance, until t l l t l  2lst 
day of October, when they were sold ur~rler the morigcrge 
for $73.75. 

The  action has for its object to charge the defendant with 
losses to the plaintiff's c n p ,  caused by his depriv:t~~:lrl of 
the means of its success£uI cultivation, the value of tlie use 
of the property while in  defendant's possession, au(l the 
darnage sustained for want of proper care. Several i sues 
were submitted to the jury  which, without needless ver- 
biage, with the response to each, are as follows: 

1. What  damage did the plaintiff sustain by the taking 
of the mule, carry-ai: and harness from his possession be- 
fore the debt becallie due?  $20. 

2. What injury did the property suger dulaing that time 
in value? $5. 

S. Was ally and what sum included in  the bond without 
consideration ? $10. 

4. By how rnucl~ do the proceeds of sale exceed the mort- 
gage debt?  $12. 

Upon the findings the eoiirt rendered judgment against 
the defeudant fur forty-seven dollars, from wliicll he appeals 
on the ground that the defendant as mortgageehaving title 
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and  r ight  of possession, is not answerable for a n y  of tlie 
damages assessed. 

T h e  injury to t h e  crop, resulting from the  taking a n d  
keeping the u u l e  needed in cultivating the  land, is too re- 
mote to be recoverable as  consequential upon the act if 
wrongful. Sledge v. Reid ,  73 N. C., 440. 

Interpreting the first issue,so~newhat indefinitein ierms,in 
the  l ight of the  instructions given to the  jury, we under- 
s tand the  sum found in  re-ponse, as intended to be an  esti- 
mate  of the value of the use or hi re  of t h e  several articles 
while withheld hy the  defendant, irrespective of the  fact of 
his use of them himself or deriving prbfit from their use b y  
others. T h e  chsrge was i n  eff'ect tha t  if when the  defend- 
a n t  seized the  property i t  was not  exposed to peril of loss o r  
injury8irnpairing its value aa a security, and the defendant 
had no  reasonable grounds to beiieve i t  was so exposed, he  
would be 1i:ible to account for its use while so held a t  a rea- 
sonable value. Wliile the  defendant invaded no r ight  of 
the  mortgagor i n  taking and  keeping possession until t h e  
day of default, whetlier the  property was or was not i n  dan-  
ger of being lost o r  irljured, yet h e  was meanwh~le  acting as 
trustee bound to e x e r c i ~ e  tha t  diligence and  care expected 
of one i n  the  preservation and management of his ow11 prop- 
erty, and to account not only for profits actually received 
bu t  for the value o f a n g  reasonable and prudent use to whicli 
i t  could have been pu t  wi t l~on t  detriment to the property 
itself, since he  has as  the  verdict finds needlessly deprived 
t h e  plaintiff of i ts  use. W e  apply the  remarlis to the mule  
alone which could be moderately worked not only without 
injury but  wit11 acivantage to i t ;  and not to the  other articles, 
t h e  safe preservation of wl~ieli  alone devolved upon the  
mortgagee, and is tlie measure of his legal obligation. I f  
he  has made reasonable efforts to find employ~nent  for the  
mule  and failed, this wculd be a defence to the  claim. 
T h i s  rule of responsibility has been applied to the  posses- 
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sion of slaves by the mortgngee an4 seems to be equally ap- 
propriate to horses trained to work and capable of earning 
remuneration. 

Mr. Justice MCLEAN, in Bennett v. Butterworth, 12 IIow U. 
S. 367, referring to a posses4on of slaves by the defendant, 
who held them to secure a present indebtedness and future 
advances, sags : "The  defendant having possession of the 
slaves and an entire control over them was bound to exer- 
cise a reasonable diligence in  keeping thern engaged in use- 
ful employments so as not only to pay their necessary ex- 
penses, but also to obtain n rensonc~hle compensation for their 
labor." " Certainly a mortgagee in accounting for the hire of 
a mortgaged slave," says the court ill Ovcrton v. Bigelow, 10 
Yerger (Tenn.) 48, " i s  never charged a larger sum than 
could be procured for the slave by w contract which would 
create upon the part of the hirer a l l  those duties and respon- 
sibilities, and i t  is dificult to see w l ~ y  the mortgagee should 
not be held to their perfor~nauce." "If the mortgagee is in 
possession," remarks R ~ i c v m ,  J , in IVldmore v. Parks, 22 
Teun., 94, "so far from being en titled to the beneficial en- 
joyment of hire or rents and profits, he is liable to account 
for thern to the mo~tgagor." 

A recent author, quoting the language of Mr. Justice Mc- 
LEAX, says, " the doctrine established by the adjudicated 
cases is equally applicable to otlier property yielding an 
income to its owners, anfl includes horses within its opera- 
tion." Hutn. Chat. Mort., § 140. So in  regard to land, 
Chief Justice RUFFIN dwlttres ; " i,17batever may Le the 
rule when a mortgagee enters into possession by receipt of 
rent of premises occupied by tenants, we conceive that 
when he enters by taking the actual possession and occupies 
himself, he n~akes  l~irnself tenant of the land, and subjects 
/~iLirnseV to the highest fair rerit and becomes responsible for all 
such acts or omissions as would, under the usual cases, con- 
stitu te claitns on an ordinary tenant." Morrison v. McLeod, 
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2 Ired. Eq., 108. Again, while the defendant might prop- 
erly refuse to surrender the articles, uuless additional secu- 
rity was furnished for tlie debt or the safety of the goods, 
h e  had no  right to demand a prematrire payment of the 
debt, and  his retention under tllese circumstances imposed 
upon him the duty of so managing i t  as to render i t  rea- 
sonably remunerative to, the owner. T l ~ e  issue however 
comprehends the carry.all and harness as well as t l ~ e  mulct 
and  the  value of all is in one insel~arnble sum. VTe do not 
think any higher duty than t !~e safe custody of the carry- 
all and  harness was imposed, since such articles deteriorate 
and wear out by use, arid the use may  bt: i ~ ~ j u r i o u s  to the 
owner. Tile verdict must therefore be set aside nnd a new 
trial had. 

The  actior~ is one f ~ r  account, and the matters passed on 
by the jury are but items of it. These appropriately belong 
to a refereuce, but as the dispute is limited to :i few points 
we have considerell them as properly be for^ us in the ab- 
sence of exception. Let this judgment be certified. 

Error.  T'enil-e de nova. 

W. E WEAVER v. J. R .  ROBERTS, 

Amendmenl-Attachment P~oceeding-A'ficiavit of A t t o~xey .  

1. The court has power to ~ll0W an amendment of a priilter's affidavit 
so as to  how the date upon which the publication of a sunimons hrgan. 

2. An affidavit to obtaiii a n  order of publicatioi~ of summons  in  attach 
merit proceedings may be made by an agent or attorney, a n d  the same 
is not subject to exception wliere the requirements of section 53 of thf 
Code are complied with. 

(Wove  v. DavL, 74 N. C., 597; R r u .  v. Stern, 81 N .  C . ,  183 ; Wheeler v 
Cobb, 75 N. C . ,  21 ; Hess v. Rrower, 76 N .  C . ,  425, cited and approved 
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MOTION to set aside a judgment heard a t  Spring Term, 
18S0, of B u ~ c o x r n ~  Su1)erior Court, before S:?1o1cl,., .I 

Motion refused and defendant appealed. 

111~. C. A. Moore,  for plaintiff. 
17.1~. J. H. ~ 3 1 c ~ ~ i m o n ,  for defendant. 

RWFIX, J. This was a tnotionlto set aside a judgment 
because of irregularities iu the following pnrticulars : 1st. 
Thai, the affidavit of the printer, as to the publication of the 
summons and warrant of attachment in  his 2ewspaper, 
failed to state the day on which such publication began. 
2nd. That, the affidavit for publication was made by the 
attorney of the plaintiff instead of by t!:e plaintiff in person. 
3rd: That such affidavit of the attorney for p~~hlicat ioi i  was 
insufficient because i t  failed to set out the sources of his 
inform a t' lon. 

When the motion was heard in the superior court the 
presiding judge allowed the affidavit of the printer to be so 
anlended as to show the true date upon which the publica- 
tion began, and declinetl to set aside the judgment for any 
of the reasons assigned, and the defendant excepted ; and 
also to the action of His Honor i n  allowing the amendment 
in  the printer's affidavit. 

1. That  the court had the power to nlIow the amendment 
it1 the printer's afiidavit, and that it mas rightfully exer- 
cised in this instance cannot, we th ink ,  be doubted. I t  mas 
not denied that the publication was in fact made according 
to t l ~ e  tcrnx of the order of publication and the require- 
ments of the law as !o time and place; and the amendment 
allowed extended no further than to i m k e  the record speak 
t,hc truth as to what was really done. So that i t  comes 
strictly witl~in the rule as laid down in lVolfe s. Dnzlis, 74 
N. C.. 597. 

2. Neither do we see why the aifidavit upoil which the 
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order of publication was moved for might not have been 
made by the plaintiff's atborney. The statute does m~ot 
prescribe by wl~om it  shall be made, but only provides illat 
the order  nay be granted when the defendant cannot, after 
due d i l ige~~ce ,  hc forliid within the state and " that fjct sl,all 
appear by n%d:avit" without saying by mhorn. The  dis- 
tinction in  this particular between the verification of co~~:- 
plaints which eall for answers from parties on oath alld 
tilose affidavits nhicli see!: oclp ancillary remedies or orders 
in the progress of a cause, is clearly pointed to i n  the case of 
Brzrf v. Sicm, 81 N. C ,  1S3. And by reference to  the cases 
of T17hcclcr v. Cohh, 75 N. C., 21, and of Hcss v. Brozoer, 76 
N. C., 428, it will be seen that  the nfEdnvit was made by tile 
attorr~ey of t l ~ e  party in one and by an agent i n  the other, 
and in nfithcr casL:  is there nnly poiut  made as to the suf- 
ficiency of the  atliclnvit, either in  the court below or in  tllis 
court. 

3. The  af idar i t  of the attoruey, made in  this case, dis- 
tinctly sets out that  the s u m r n o r ~  had been regularly issued 
and placed in the hallds of the slteliff, who had returiled i t  
*lot served and for the reason that  the defendant could not 
after diligent se!mh be found in the ~ou11t.y; aud farther,  
that  the plaintiff and his attoruey had, boL11, after the exer- 
eke  of' all due diligence, beeu unable to find him within 
the  state; and this was quite as full ar i t  was required to be 
Ily the statute. C. G. P., 9 83. 

The  defendant's counsel took other exceptions in  
argument before us; hut as the record shows they were riot 
.taken i n  the court below, we have given then1 no considera- 
tion. 

Xo error. Affirmed. 
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1'. E. IIENDEXSON, Es'r. v. ROBERT I). GRAHAM and nnotller. 

Am wdment of Process. 

It is error in the court to refwe to amend a summons upon the g r o w d  
of a waut of power. W!ictl~rr the same should be nrnendtltl is a clis- 
cretionnrg matter and not r e ~ i e m a l ) l ~ .  The arltliorities I I P O I I  ameod- 
n ~ e n t  of process (Ilere, to allow clcrl\ t o  aftis his fignatnre to snmn~o~l s )  
leriewed by SJIITH, C. J. 

( IFiizslo7o r. i l t lderson,  3 Dcr .  & Bat. 9 ;  Freemail Y. ;Ilorrls. Bnsh., 2S7; 
N c h ' z i ~ ~ m  V. F~zdli, 68 N. C., 279 ; l'I~iE1@8 V. HolZnnd, i S  X. C , 31 ; 
G l d c  v Bellcn, 1 Ired., 421 ; l'urcell r. McFavZnnd, I b ,  34; Seawell v. 
Rank, 3 Dev. 279 ; Cheatham v. C~ems ,  21 X. C., 343 ; Folk Y. Howord, 

7 2  N.  C., 537;  Etlteridge r. Woodlel/, S3 N .  C., 11 ; Shepitevil v. Lime, 
2 Dcv., 148; Finley V. Snti fh,  4 Dev., 95;  Shnckltford v. NclZae, 3 
Hawks, 226, cited and npproved.) 

MOTION heard a t  Fall Term, 1880, of ? ~ E C I ; L E S ~ U R G  SLI- 
perior Court: before Seymour, J: 

The plaintiff appealed from the judgment below. 

Ilfessrs. Jones 6c Joh?zston, for plaint,iff. 
il.1~. Walter Clark, for defendants. 

SAIITR, C. J. The plaintiff's testator sued out of the office 
of the clerk of the superior court of Meckle~iburg a surn- 
lnons against the defendants directed to the sheriff of the  
salue county, authenticated with the seal of the court but 
without the written signature of the clerk i n  the blank 
space at  the cnd of the instrument intended for that pur- 
pose, and concluding with these printed words : " Witness, 
J. R. Erwin, clerk of our said court at  office in Charlotte, 
this the 4th day of January, 1879. 

,..... ...... v.. 
Clerk of the Superior Court 

of Mecklenburg county." 



J"ANUARY TERM, 1881. 40 i 

T h e  s ~ ~ t n ~ n o r ~ s  was scrred and reiurnecl to hIarch term foi- 
lowing, a r ~ d  the  complaint verified, then put in.  Upon the 
death of David 1Ienderscsn wllo brougllt tlac :letion, tile 
present plaintiii; hie ~ x e c u t o r ,  became a pnrty ill his stead, 
and  the ( a w e  transferred from the civil i 5 s ~ e  to thc  trial 
docket therc remained un t i l  tlie fttll term, IhSO, i \ l i ~ r l  tlie 

defe~ld:i,~i's trttorney e n t e ~ i n g  a special appcdruncc moved 
t h e  court to disani=s the  action. k t  tlie s n ~ n e  time the pi,tln- 
tiiy's nltoruey askcd leavc to amend by allo~vilig the eierk 
then present to a f ix  11ib signature to the sum:no~~s  ?~urzc p o  
t tmc .  The court refu,ctl to allow i h u  : ~ ~ n e i i d m e n t  foi tlie 
want of power in  the  courl to permit it, and d~dmissed tile 
action, r,nd fro111 this rul ing tlse plaintiff appeals. 

It has been repeatedly held, that w111lc no appeal lies froin 
the  esc~rcise of nn ncianittcd discretion, r c p o s d  ioy lam in 
the superior court, i n  permitting or reftisii~g to 11c.rniit all 
amendment  of tl:e record to be made, yet when the  
refubal proceeds from a supposed want of' nurhority, and the 
dlscretioil has riot beeu rsercised, tlic error will LC reviec1;ecl 
a n d  corrected in  this court. TF'inslow V. A)lderson, 3 Dev. $ 
Bat., 9 ; R-ccmnu v. Siowis, UusL. 287 ; JlcIiiizlzon v. PcIL!,~];, 
(is N. C , 2179. 

T h e  onl:~ question then to be considered is illis: H a s  tllc 
court the power to allow t l ~ e  amendment  and  the  defect in 
tlie process to be re:ned~ed in  the manner  proposed? 

The r ight  to ~ ~ i ~ e r l t l  tl1e proceedings i n  :r pending and 
undeternijned suit, ample l~eforc, is st111 more liberal uncler 
the  prcsee"t practice. Seclion 132 of the  Code declares that  
" the court (tllc clcrlz) may b e f ~ r e ,  and  the judge may after, 
judgmel;t, 111 furtl~eruncc: of jostice and  011 such terms as 
may he ;,;.oper, amend cmy plecxli17g, pJSocess or procseding by 
nddi~lg 0,- striZir7g otct the ,lame of a p r t y  07% by correcting a 71 l i s .  

fake ill the m m e  of a pmty  or by comxt ing  a m i s i d e  in any 
othcr ~ c s p f . "  If thc s u ~ n r n o i ~  is imperfect by reason of the  
absence of the  zuritten s i p a t w e  of the  clerk, and t h e  printed 

32 
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name is insufficient, its official character is shown hy  the 
attached seal (though a seal is dispensed with b.y a recent 
act) and it conforms in every other particular to ille requirc- 
tnenls of the statute aud gives notice (its special office) of 
the  plaintiff"^ action. I t  has served to bring tile defendants 
before the court in their appearance by courlsel to make the  
motion, and ilo suggestion is made that the amendment mill 
prejudice the rights of othcrs or deprive the defendants of 
a n y  defence to whicli the institution of a new suit  would bc 
exposed, or operate otl~ervvise than to expedite the trial of 
the  cause. Amenilments of process are not admissible when 
the efyect will be to prejudice acquirccl interests or take 
away any defence which could be made to an action begun 
a t  the time of the amendments. Phillips v. Holland, 75 N. 
, 3 The power has been exercised in nun~erous  cases i n  
this state and precedents established for the present appli- 
cation. Thus it  is held that a seal may be affixed to a writ 
issued to another connty, after its return, and the process 
void without seal, thus reridered t8ectua!. Clark v. f3ellcn, 
1 Ired., 421. And this may be done to a fieri facias under 
which the defendant's land has beell sold, for the purpose 
of perfecting the purchaser's title. Puwell v. McFarland, Ih., 
34; Seawell v. Bank, 3 Der., 2'79. 

The  extent to which the power of amendment has been 
carried will appear i n  the  numerous cases have come 
before this court and  to which i t  is needless to refer i n  de- 
tail. Some of them are cited in  C'heatham v. Crews, S1 N. C., 
343. While there is no direct authority to sustain the  plain- 
tiff's motion found among the  decisions jn this state, our 
attention has been called by the plaintiff's coutlsel to the 
case of Austin v. Ins. C'o, 108 Mass., 238, t l ~ e  essential fea- 
tures of which are  so similar to the present, that  we are con- 
tent  to quote from the opinion of the court without corn- 
ment  of our own : " I t  is required," says AMES, J., '' both by 
the constitution and statutes of this commonwealth that  
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every original writ s l ~ c u l d  be under  tlne seal of the  court 
from which i t  issues. should bear test of thc  first justice of 
the court to 1vl1ic11 i t  is returnable and sAolrld Bc s ( p e d  hp  the 
cler!; cf thc  co7.cl.t. The  writ was ksueil wi t l~out  the sigl.tature 
of the  clerk and for tkat  retison is liable to be abated or dis- 
miss( d. Thc only quertion is wl~erlier i t  must be ~lecessarily 
thus  dizposed of or  vll~etlier i n  the  csercisc of the  discrction 
allowed by ruo t le r~~  legis1 ltiori in  ~e , r~ i r i l  to  the  effect of er- 
rors i n  rnattcrs of form, t h ~  ccort  can allow this particular 
defect to be cul.ed." Aftcr n full discussion of the  subject 
with numerous ~ ' i t : ~ t i o n < ~  11e concludes thus : " It appears to 
us that  any  dcfect or omission of a formal c l~atncter  whicit 
~voulcl be waived or remedied by a genera1 appearance o r  
answer upor] t h e  merits, tnay be treated under  our  present 
statutes as a mattcr which can be remedied by a m e u d ~ n e n t  
and that the mistake i n  case is  one of t l ~ a t  descriptio~z." 

The cases relied on in  the  argument  fix the defendants, 
(Follc v. Bozocsrd, 7 2  N. C., 527; Plcillips o. I IoLhad,  s ? q r n ;  
Etheridye v. Weotllcy, SS N. C., 11), and  that  recently decided 
i n  th3  circnit court of thc United States for the  southern 
district of New York, (Drcight v. i l l e r ~ i t )  to which our  atten- 
tiou laas been called since the  a rgu tmnt ,  are net  repugnant 
to the  conclusion to which our  examiuation of the  author- 
ities and our  own reflections have led. I n  tlae first, the form 
of the  sarnmons was unauthorized by l a v  and did not war- 
r a n t  a n  order for the issue of an  alias to connect by relation 
with the  former. In  the  second, the  summons was directed 
a n d  delivered with a requisition for the  seizure of certain 
property in  a n  action of claim and delivery to the  sheriff of 
Davidson. T h e  requisition was afterwards changed by the 
clerk in substituting F'orsyth for Davidson, a n d  the deputy 
sheriff altered the summons to correspond, and  then both 
were delivered to the sheriff of the  former county. I t  was 
held by this court that  the  papers could not be restored to 
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their osigiaal form, so as to withdraw k l~e  protection which 
they afforded to the sheriR of Forq411. 

I n  6tke~idge w. R'oodley, i t  is decided tha t  an  intersai of 
more than three years which bad elapsed betweera the  crig- 
inal  : ~ n d  the  next  process severed their eonltectian and let 
i n  the  bar of the  statute of litnitntiona~+-liiclr interposed be- 
fore the issue of the  seco:~c! snrnmons which wns in  law the 
colnmencemerlt of the action. I n  the  last rase i t  is ruled by 
E~,a.rc~-lzom, J., tha t  n summons i n  t h e  fgrm prescribed by 
t h e  laws of New YorB, but neither eigried by the  clerk nor  
issued under t l ~ e  offieid seal of the circuit coart ,  i s  a nullity 
under  the act of congress w h i c l ~  declares tha t  ' all suits and 
processes, issuing from tile courts of t h e  United States, shall 
be  under  the  seal of the  court from wl~iclh they issue and  
shall  be signed by the c l e ~ k  illereof, Rw. h ' f ~ t .  C'. S., 9 911. 
" The power to  amend conferred by wctions 91s and 954,'" 
~ e m n r k s  the court i n  refusilig to allow an  amendment,  "is 
power to arnend a defect in  p roces  a n d  power to amend w 
want of' form in process. Cot there mu9t  he something t,o 
nrnel:d aud amend by. This  paper is no process. Tile pro- 
cess which can be amended under the power conferred is 
gwocess issuing j~orn the court." It was also urged tillat the  
statute would bar  a new action, and thus  tile proposed 
amendment  would divest, a n  existing right of defence. This 
last objection would be sufEcient to induce the court t o  
withhold its assent under the rulings in  this state;  but our 
case differs i n  the  essential fact tha t  here the  process did 
issue from t h e  clerk's office bearing the i2lpress of oGcia1 
authority i n  the  seal annexed, and purporting to be authen- 
tic with the  printed buf wit l lont  the  rnar~uscript signature 
of the  clerk bimself. So then the defect is in  the process 
and there is both something to amend and  soinethirlg to 
amend by, in removing the imperfection. 

Since the  argument,  our  attentiou has been called by the 
defendants' coullsel to several cases i n  wliiclz it ia  held that 
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writs issued without seal to be served aut of the county are 
void4 mid rio responsibility is incurred by the  sheriff in dia- 
aegartliug their conanlands. Xhtsckelford 8. JIelfea, 3 Hawks, 
226;  S h e p l ~ e ~ d  v. Lane, 2 Dev., 148; Fidey v. Smith, 4 Dev., 
'95. While this is so, i t  is decided in  the cases cited that 
they may he rendered effective by arueadment and  attach- 
i n g  ilae seal when the rights of other persons are  not af- 
fected, and no  proteetion is tlius withdrawn from tlie officer. 
Amendments will not be made when such will be their 
e Eec t. 

We  are therefore of the opinion thzt  the power to permit 
the proposed amendment is vested in the judge, on such 
Serms, if any, as ha may deem proper; and  i n  the exercise 
.of this diqcretion, his decision is not subjeet t o  review, 
There is error a n d  this will be certified, 

Error. Reversed, 

hinrm?; to vacate attacli~nent heard on appeal n l  Spring 
'b'errn, ISSO, of C u a m ~ e a r , ~ ~ ~  Superior Court, before Ewe, S. 

Tlre motion was allowed, nctjorl dismissed, and  the plain- 
tifr : ~ p p d d .  
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Mr. A? W. Ray, for plaiutiff 
Hessrs. MeRae & Brmdfooi, fox defendant.. 

~ N J T H ,  6. J. This action was c3rnmenced by snmmons 
issued by a justice of the peace, and upon t l ~ e  sheriff's re- 
turn that the defendant was not to be found, t he  plaintiff 
gave bond, sued out arm attachment and obtained an order 
of publication upon an  affidavit in these words : Malcom 
Faulk, plaintiff above named, being duly sworn, says : 

1. That  the defendant, Warren J. Smith, is indebted to 
plaintiff i n  the sum of fifty dollairs and forty cents on set- 
tlement by due bill dated June  3rd, 1Si9. 

2. That the defendant has departed from the state, or  
keeps hitmzelf concealed therein to avoid the service of s 
summons with intent to defraud his creditors, 

3. That  the Zefendant has an interest in property i n  this  
s t ~ t e  which the plaintiff is informed and believes he  is 
about to assign or dispose of with intent to defraud h i s  
creditors. (Sworn to arid subscribed on the 30th of July, 
1879.) 

Bublicatiou was accordingly made, eopies of the summons 
and order of publication transmitted by mail. to the ciefend- 
an t  at  Hempstead, Texas, his supposed place of residence, 
and the vrarranC of attachment returned with the sheriff's 
endorsement of his levy, for want of goods and chattels, 
upon certain real estate of the defendant, patrticulaily de- 
scribed, 

A t  the hearing the defendant's attorneys, who. appeared 
for that special purpose only, moved to vacate the  warrant 
of at,tachrnent, which being refused and jndgtnerit rendered 
against the defendant, they appealed to tbe superior court, 

On the trial in the superior court, several eauses are as- 
signed in support of the motion to vaeate, only one of which 
do we deem i t  necessary to notice-the insufficiency of the  
a6clavit to warrant a n  order of publication, in that i t  fails 
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to show that the defendant " caunot after due diligence be 
found withi;, the state." 

This  averment or its essential equivalent is a prerequisite 
to a n  order of publication, the  effect of which is to briug a n  
absent debtor before the c o u ~  t a n J  subject his property .to 
condemnation and sale for his debt. As it  is a statutory 
substitute for personal service of process, the requirement of 
the  staiute must be strictly purhued. " Everything neces- 
sary to dispense wit11 personal service of thc summons," says 
KYNUM, J., in J$71ieeler v. Cobb, 75 N. C., 21, 'I must appear by 
affidavi t." 

The  only allegation of the plaintiff is that " t h e  defendant 
has departed from this state or keeps hi~nself concealed 
therein to avoid the servire of a summons wit11 intent to de- 
fraud his creditors." I t  may be c ~ ~ ~ s i s t e n t l y  with liis aver- 
ment  that his place of concealn~ent could by reasonable ef- 
forts have been discnvercd arid process personally served, 
and  i t  does not appear from the aiiidavit that due diligence 
lias been used to find out where he  is. 

V71~ile, t h e t ~ ,  the affidavit is sufficient to obtain the war- 
ran t of attachment, i t  falls short of the demands of the stat- 
ute to bring the defendant before the court. As the objec- 
tion is fatal to the prosecution of the action, i t  must be 
equally so as to the attachment which is ancillary and de- 
pendent upon i t .  

I t  must therefore be declared there is no error in the rec- 
ord and the judgment dismissing the action is affirmed. 

S o  error. Affirmed. 
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*RICH~IQND & DANVILLE RAILROAD COXPANY, Lcssec, kc., 
v. COXMISSIONERS O F  ALANANCE. 

TnmlZow- Railroads 

1. Under the charter of the North Carolina raiIroad compnny, all real 
estate held by the company for right of may, for station places and 
workshop location, the machinery, tools and iulplementi employed in 
the man11f:lcture and repair of car3 and engines, and oficc lots neees- 
sary for the use of its officers, :we exempt front taxation until the ~livi- 
dends of profits shall exceed six per cent. per annum. 

8. Where the court apportio~lecl tbe vnluation of thc rolling itock of wid 
company for taxatio~l among the counties tl~rongb ~vllicll the m i d  runs 
and assigned to one county a share proportionate to  the length of the 
road therein ; BeeFd I J O  error. 

3. 'L'hc company is liable to be taxed upon money on E H I I ~  mil on de- 
posit; ant1 not cxrrtitlecl to the crt,dit clainwil, of three forirths of trle 
taxes paid between 1869 and 1874; and is also li&le up011 shares of stoch 
held by it for the years 1873 and 1876. ' 

4. The act of aseembly relating to  the tasation of the property of tl~i-. 
eompany ant1 t h e  method of assessment thereof by the state bo,ird, awl 
the :~tljuetmrnt of the claims of the respective parties to  this procccd- 
ing ,  discussed and pointer1 out by SWITH, C. J. 

R. R. Co. v. Com'rs, 76 N. C., 212; Makepence Ex Parte, 9 Ired., 01; N r y c ~ n  
v. Lawrence, 5 .Jonw, 337; Lalham v. Blukely, 70 N. C., 368; B o l d  
v. Cok,  71 N. C.. 97 ; Deal v. Palmer, 72 N. C., 551; Xoure v. 17allen- 
tine, 77 N. C., 1%; h'. X. Co. v. Corn9rs, 72 N. C., 10 and 15, citcd and 
appro1 ed.) 

PROCEEDING to revise and  correct the tax list heard a t  
Fall  Term, 1880, of ALAMANGE Superior Court, before Ewe, J.  

The  plaintiff company applied to the defendant commis- 
sioners for a correction of the tax lists and tnoved to strike 
therefroin the property mentioned i t 1  the opiniot~ of this 
court ; the motion was refused and the plaiutiff'appenled to 

%uffin_J., clicl not sit on the hearing of thiscase. 
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the  superior court, where the  rul ing was reversed aild the  
defendants appealed to this court. 

S M I T ~ ,  C. J. T h e  errors nsqigned in  the  record of the  
d e f e ~ ~ t l ; ~ n t s '  appeal are in the  rulings of H i s  Honor,  dircct- 
i n g  to I)e stricken from t ! ~ e  list of taxables for 1579, as  11ot 
subject to taxation, the  following prdperty of the  company:  
1. T h e  lot a t  the  company shopq, S o .  7 and  known as the 
officoe lot, v:~lued a t  $2,000. 2. T h e  machinery in tlie work- 
sllops a t  the same location a t  tlie value of $10,437. 

I. T h e  ofice lot consists of about iwo acres, and in the  
o 6 r e  used by the  pre"ident, secretary and treasurer of the  
North Carolina railroad company, and by the directors when 
they meet, are  kept the  records of this company. I t  is also 
used 1137 the  paymaster of the lessee, the  Richmond a ~ d  Dan- 
ville railroad company, and for a post ofice. 011 thc  prem- 
ises arc two log buildings occupied by private persons as a 
store and  warehouse; the  lot is included in  the  leaze by the  
for t l~er  to the latter company. 

11. T h e  machinery declared exempt consistsof one st a t '  lon- 
a ry  engine encased in  masonry within the building, and  a 
;econd ensine working outside, but  by gearing con~~ectecl  
with the  operations inside. It is cumbrous and  heavy, sotno 
of i t  being fastened to the  floor by screws or nails, and part  
kept in  pusition by its own weigl~t.  This  machinwy is em- 
plopcl  i n  the  manufacture and repair of cars and  engines 
and for other objects required in  the  runn ing  of the road, 
and is Icnown as stationary unnchinerv in  contradistinction 
from tlie loose tools and i tnplc~nents  used i n  oprrat ing it. 
Upoil these facts found by tlie court, i t  is held tha t  the  jot and  
machinery become fixtures and are  exempt, while t h e  tools 
and i~nplements  used in operating, are not. 
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Tlie amendment  to the  charter of the  North Carolina rail- 
road company made by the  act of February 14th,  1655, 
provides that  " a l l  the  real estate held by tlie company, 
for rigiit of way, for station places of whatever kind,  and  
for wor1;shop location, shall be exempt from taxstion until  
t11c dividends uf profits of s,iid company s l ~ a l l  exceed six 
per centurn per anrrum." 'It is manifest that  the  erection of 
worltsliops such as those pu t  u p  on the lands of the  com- 
pany were i n  conteml)latio:1 of the  legislature when t h e  act 
was  seed, and a fair and reasonable construction of the  
l , i t~gu:~fie wiil take in tile machinery and  its accessories to 
be operated in  the  workshops. Of what use is the  naked 
Guiltling or land without these fixtures and irnplenients i n  
accouiplishing any  benefit to tlte road, and w l ~ y  should the 
o ~ e  and  not the o t l ~ e r ,  so intimately associated for a, com- 
mon purposo, be relieved from the burden ? Accordingly 
the  court say in  construing this clause i n  the  charter tha t  
" tile term ' workshops ' in  reference to a great road like this, 
embraces fonndries, engine houses, depots, rnachiue shops, 
necessary oflices, all the usual appliances for the manufacture 
and repair of engines, and other stock required for the operation, 
of the road." R. & D. R. R. Co. v. Commissioners of Alamance, 
76 X. C., 212. 

W e  do  not enter into the niceties and technical distinc- 
tions i n  reference to what are  a n d  are  not fixtures, and pass 
with the  land i n  controversies between landlord and tenant,  
vendor and  vendee, and  others, bu t  looking to the broader 
purpose of the  exemption in  inviting the investment of 
capital i n  a great self-supporting enterprise for t b e  improve- 
ment  of the state, i n  connection with the large contribution 
of t h e  state itself to ensure its completion, we cannot sep- 
arate t h e  building from t h e  lriacl~inery and  necessary acl- 
juncts within i n  giving effect to the  provision for exemp- 
tion, and  i n  our  opinion all  are  protected alike. T h e  cases 
cited i n  the  brief are  bu t  i n  confirn~ation of this view. 
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---- 
R .  & D. R. It. Co. s. Coarnlrssrorrms. 

Jfdcpcace c:e park, R Ired. 91 : B ~ y n  v. Laurencp, 6 Jones, 
337 ; Lalham v. BlakeBy, 'TO N. C., 268 : Bond v. Cde,  71 N, 
C., 97 ; Ded v. Prtlrner, 72 N. C., 582 ; RIoore v. FTallc:ttir~e, 73 
N. C., 1%. 

Tl>e rul ing of the  eourt in  so far nr i t  exempts the sta- 
tionary u~ncliinery i n  and a t  the  worksllops must 1;c sus- 
tained a n d  the  esception.tlleaeto is i ~ a d n t i 4 h l ~ ,  b n t  i t  is 
erroliuous i n  ~ o t  comprel~eading the i m p l e t ~ ~ e n t s  nrccvary 
i11 their rnnnaqemer~t and lcgolly i l ~ s e p r a b l e  tller~frnrn, for 
t h e  pnrposes of taxation. TcVe t l : i ~ k  t l ~ e  lot of lanc1 a t  the 
corulmny shops known as t l ~ e  office lot, and u w l  ant1 occu- 
pied in  the runnncr stated, not-cvitli,itanding the other uses 
to which the log houses and a par t  of thc  oflfliw buildings 
nre pnt,  are  within the  exeml)eing clause, for tllese are bu t  
lncitlrntal to the  main and !~redomiitnnt objects for s\ llich 
tile lot is occn1)ied. 

r i  b he ron-iaining exceptious to t h e  judgment, aguili.;t t h e  

dellerldants for costs and the order for a correction of t h e  
t ax  lists conseqnent upon t h e  rulings of tho court are also 
ui-,tenable. 

There  is no  error and the  judgment  of the  court is af- 
firmed. 

No error, Rloclified and alfirnied. 

IH 21 case betw eel1 same partic-s : 

SMITH, C. J. T h e  errors assigned i n  the record of thc 
defendants' appeal consists i n  the rnllngs of the  court cor- 
recting the tax lists arid exonerating the  plaiutiff corpora- 
tion froin liability for taxes upon certain property thcrein 
contained. T h e  exceptions thereto we are  required to re- 
view. T h e  first al~cl second exeeptions which relate to t h e  
rednction of t h e  valuation of the  property in  the  revised 
lists for tlle successive years from 1869 to 1874 inclusive, 



608 I N  T H E  SUPREME COURT. 

and the exemption of the stationary machinery at the work 
shops have already been considered and disposed of in de- 
ciding the plait~tiffs' exceptions. 

3 Ex. The court apportioned the valuation of the rolling 
stock among the counties which the railroad traverses and 
assigned to Alalnance a- sliare proportionate to the length of 
the road in that county: The defendants insist that this 
constantly moving property has its only situs for taxation 
i n  the county wherein its principal office or pIace of business 
is situated. Acts of 1868-'69, ch. 74, § 10. The  statute de- 
fines the resiclence of a corporation, but provides if i t  "liave 
separate places of business in more than one township i t  
shall give in  each the property and effects therein." But 
the same act which undertook to form a state board to 
assess the value of the franchise and of the rolling stock 
directs the valuation to be transmitted " to  the county com- 
missioners in  any part of said roads or cauals, or 
navigation works shall be, 2nd that the tax collected in each 
county and township shall be in proportion to the lengtli of 
such road, canal or works lying in such county or township 
respectively." rbid., § 13. The purpose of tho act under 
which the present proceedings are had is to restore the tax 
to which Alamance would have been entitled in the exeeu- 
tion of the then existing law, bad it not contravened the 
constitution in substituting certain state officers in place 
of the towns hi^ board of trustees to wlioln is committed 
the duty of assessing the taxable property of their town- 
ships." Const., Art. 7, § 6 ; W- C. &- A. R. R. Co. v. C'onz- 
missioners of Brtinswiek, 72 N. C., 10. The exception mus: 
be overruled. 

5 Ex. This exception bas been considered in  the plain- 
tiff's appeal and the ruliilg of His Honor affirmed. 

6 Ex. The defendants except to the striking from the 
lists made for the yefirs from 1869 to 1576, inclusive, the 
money on band and on deposit, as solvent credits surpassed 
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i n  amount  by the  indebtedness of the  cotnpany a n d  therefore 
non taxable. T h e  proposition maintained in argument  is 
undoubtedly correct, tha t  a general deposit of mouey in a 
bank  or banking  institution subject to  the check of t h e  
depositor constitutes the  relation of creditor and  debtor be- 
tween the pnrtics, and the  deposit beco~nes a credit as truly 
as  a loan of money fcr which a n y  other form of security is 
taken. But  this does not seem to be the  sense in  ~ h i c l ~  t h e  
.word is used i n  the  statute a a d  i t  must have the meaning 
there intended. T h e  revenue act of 1869 (act3 1665-'69, ch. 
74, 9 12, par. 4) designates i n  the  division of tile subjects of 
taxation "money on hand or on deposit in  a n y  ballk," while 
t h e  next paragraph mentions " ~o!vent credlts owing by a 
party,  whe t t~er  owing by bond, note, bill of excllange, open 
account, or clue and  payable by a n y  government," kc., with 
certain exceptions, aud allowe these to be offset and  reduced 
by the amount  the  tax-payer may  himself owe to others. 
Th is  discrimiuation runs  through the various revenue laws 
to the  enactment of January  17th, 1872, (acts 1871-'72, ch. 
40, 9 9, par. 4) where the variation consists i n  adding to 
t h e  clause the  words " including therein all  funds invested 
within thi r ty  days before in Ur~i tcd  States bonds, national 
bank  stock u r  other non-taxpaying whatsoever, with t h e  
intent  to evade the payment of state, couuty or other taxes." 
B u t  the  distinction is still steadily maintained between 
"money i n  hand  or on deposit" and  '"solvent credits" sub- 
ject to reduction. W e  a re  therefore constrained to construe 
t l l ~  act as imposing the  tax on money on deposit as on other 
property and  to be paid without abatemel~t.  This  exception 
to the rul ing of the  court must therefore he sustained. 

S Ex .  T h e  claim to the  taxes ievied in  the  acts pasved for 
the  issue of what are known as special t ax  bonds is properly 
abandoned in view of the  recent constitutional amendt i~ent .  

9 Ex. This  exception is also disposed of in the  other ap-  
peal as too indefinite and  speculative to be entertained. 
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10 Ex. The plaintiffs claimed and were alloned n credit 
for three-fourths of the taxes paid between 1869 aud 1874, 
the proportion of the stock owned by the state. The act of 
1879 prescribing the assessment for these years proceeds 
upon the idea of an assessinknt of all the taxable property 
of the plaintiff as if 110 taxes had been levied and collected, 
and from the anziual amounts thus ascertained an annual 
deduction of all taxes aetually paid, ~vhether illegal or not, 
and the several difTerences, when the sum paid falls short 
of the sums due, become the true balances to be paid by tho 
company. When the lists are revised and reformed accord- 
ing to the rulings of the court, they will contain the estate 
and property subject to taxation, and the taxes levied there- 
on will be abated under the directions of the act and no 
further. We are unabled to see upon what ground any 
further credits are to be admitted. The same reslxlt is 
reached by leaving out such property as was regularly and 
properly given in  ilnd taxed, and the taxes paid, and re- 
stricting the adjusttnent required by the law to other tax- 
able property of the plaintiff. The court theri erred in 
directing a further three-fourth deduction under the previ- 
ous rulings by whicli only one-fourth of the taxable prop- 
erty of the company in value is entered upon the list. The 
exception must be sustained. 

There is no error in the judgment for costs. 
Error. Modified. 

In sarue case : 

SMITH, C. J. The plaintiffs' appeal requires us to revise 
ccrtain rulings of the court in relati011 to the subjects of 
taxation embraced in the act of March Sth, 1879, and tho 
exceptions taken thereto, and these we proceed to examine; 

1. The plaintiffs except to  the refusal of the court to 
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strike from the tax list as made up, t h e  personal property 
a n d  money on hand  for the assigned reason tha t  they are  
included i n  the  returns made by the  officers of the  com- 
pany  to the  governor, treasurer and  auditor, constitutir~g 
the  state board of assessment for certain purposes, as do the  
defendants object to the  order reducing t h e  assessed ra lue  
thereof to one-fourth, the  proportionate number  of shares 
in  t h e  capital stock belonging to individual owners. Tllese 
exceptions to the  action of the court are  so closely associated 
as to admit  of, if not require, the consideration and disposi- 
tion of both a t  one time. 

T h e  plaintiffs' objection rests upon an  alleged presump- 
tion tha t  all  the property enumerated and valued in tlle 
re turns  is assessed and charged in  the  aggregate rnluation 
of the  board and  shonld not be again taxed. T h e  reduc- 
t ion to one-fourth, which represents the  interest of stocli- 
holders other than the state, is i n  accordance with the  di- 
rections in the  successive revenue acts from 1860 to IS74 
inclusive, which contain this provision : " I n  valuing the 
property of railroads and o t l ~ e r  corporations i n  which the 
state is a stockholder, the  whole property shall  be valued, 
b u t  a par t  of the  valuation shall be deducted proportionate 
to the  interest of the  state and t h e  t a x  levied on the residue 
only. T h e  tax so levied when paid by the  corporation shall  
b e  charged by the corporation on the indir idual  corporators 
only, and  when a n y  dividend sliail be declared, the  divi- 
dend to the  state shall exceed tha t  to the  individual cor- 
porators by the  amount  of all taxes previously paid. Stocks 
o r  shares in  incorporated companies shall  not be taxed, 
when the  property of the c o ~ u p a n y  is taxed." Acts 186s-'9, 
ch. 74, $ 16, and  subsequent revenue acts. As this was the  
method of procedure prescribed by the  law in force d u r i l ~ g  
t h e  period for which the assessrnents and  levies directed by 
the  act of 1879 are  now to be made, the  same rule was 
properly pursued under its positive directions. It is s u p  
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gested i n  tlie argument  for the  defendants tha t  the  esemp- 
tion of three-fourths of the  taxable property is within tlie 
inhibitio:i of the  constitution (Art. v., $ 3,) which prescribes 
a uniforru rule of taxation upon " all real and personal 
property according to its t rue  value in  money." We do uot 
concur in  this view, nor  is the point presented i n  tlie encep- 
tiolis i n  this record. Th is  is but  a rnode of giving eflect to 
section five, ~ l i i c h  exempts from taxation " property be- 
lo17gil:g to the  state." Tlie appellants' exception is not di-  
rected to the  order reducing the total valuatiorl of the  prop- 
erty to one-fourth, bu t  to tlie refusal to strike i t  all from the 
list, a n d  to t!ie finding (without evidence) t h e  facts upon 
which the  ruling is predicated. Those facts pertaining to 
the exception are these : 

T h e  state board included in  the  valuation of 1874, the  
francllise of the  company and  its rolling stock only i n  their 
estimate of $415,000, which sum was.apportioned a m o n g  
the counties through which the railroad runs  and  according 
to its length i n  each. Alarnarice county col~tains  21 :A miles 
of the  track and its sllare of the  valuation was $37,297 ; 
the  tax on this amount  was levied in  the  county bu t  its col- 
lection prevented by a perpetual injunction. I n  1877, t h e  
share of the  county i n  the  valuation of the franchise by 
the  state board was collected, b u t  nothing on the  rolling 
stock of the  company. T h e  court restricted the  t ax  to the  
uwpaid and  untaxed rolling stock. 

Upon these facts, not disputable upon the  appeal, unless 
&und without evidence, the ru l ing  of the  court is free from 
objection. Although the  chief officers of the  company for 
tklat and preceding Scars ou the  requirement of the  board 
rendered an  iuventory and  estimate of value of the  entire 
corporate property, the  act in  express words l imits the  ac- 
tion of t h e  board to an  assessment " of the  value of the  
frarlcliise of every railroad, canal, tu r~ lp ike ,  plankroad, nav-  
fgatioil aiid bnnking company " whose president or chief 
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officer is required to re twn the same, and thal " the rolling 
stock of any railroad cornpatly, and the vessels employed 
by any canal or navigation company on its e a ~ ~ a l s  or works 
shall be valued with the franchise." Acts 1873-'74, ch. 
133, 5 10. The presumption must prevail until removed Sy 
evidence to the contrary that the board pursned the direc- 
tions of the law and  valued only such property as  i t  re- 
quired theta to put a value on. Not only do we not assent 
to the argument that there was no, or insufEcieat, proof to 
support the findings of fact, but upon the maxim, amnia 
rile acta, it be assumed in the absence of other evideuce that  
the board dlscl~arged the official duties devolved on them 
by the law conformably to its provi~ions. It ;ws forcibly 
argued against the inferences draw:1 from the denland of 
the board for a full statement of the corporate property that  
all was assessed, that tbe information was material, and 
may have been sought as an aid la a correct estimate of the 
value of the franchise :is defined by the court in g7., C'. &. 
Aug. B. R. Co, v, Commissioners of Bwnswick, 72 N. .C , 10, 
and IVilunii~,y+fon Railway Bridge Co. v. Commi~sionws of New 
Ha~zover, dhid , 15. This infor~nation indicates the extent of 
the business operations of the company and is serviceable 
in  a greater or less degree ill conducting the board to a just 
estimate of the value of the corporate privileges. Rut  
whatever may have been the object i n  seeking the informa- 
tion, we are not a t  liberty to suppose that the plain man- 
dates of the statute were disregarded in making the esti- 
mates and the  more especially as they fall so much short of 
the estimates of the officers of the company. 

We are not a t  liberty to look into the returns made to the 
state board, the only proofs transmitted, except to see 
whether they furnish any reasonable evidence to support 
the findings of fact by His Honor. But if we were, the re- 
turns show that the rolling stock alone exceeds the valua- 
tion of the board, and during the years when the real estate 

33 
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R. & D. R. R, Co. 'd. C ~ ~ M ~ S S I O N E R S .  ---- 
was also given in, one-fourth of their eggregato value as re- 
turned is in excess of the valuation of the board. Weican 
not seek information out of the returns and i t  is clear to u s  
that they warrant the findings of fact by the court, The 
exception tnust be overruled. 

2 Ex. The plaintiffs further except to the retention in 
the tax lists from 1869 to 1876 inclusive, of one-fourth part of 
the shares of its own stock held by the corporation, for that, 
whi!e so held, i t  ceased to be property subject to taxation. 
W e  are unable to find any good reason for the distinction 
between the individual and  corporate ownership uf the stock. 
I t  is as truly property in the hands of the company as in the 
hands of a11 individual, and of equal exchangeable value. 
I t  does not become extinct when the company acquires it, 
or it would cease to be assignable. I t  is part of the general 
property and equally liable to its part of the public burdens. 
But during the greater part of this interval and u p  to 1874, 
the stock held in  a corporation was not liable to taxation 
u ~ l d e r  the law then in force, wheu the property,of the corpo- 
yatioc was taxed, (acts 1568-'69, ch. 74,s  12, par. 6) and this 
would seem to apply although psrt  of corporate property is 
exempt. Tile exception n u s t  t l ~ u s  far be sustained, but the 
rul ing is eorrect as  to the years 1875-1876. 

3 Ex. The appellants insist upon a credit for such amounn 
~f taxes collected in any one year as are in excess of two- 
thirds of one per cent. on the valuation. This  exception is 
based upon no  definite facts and is entirely contingent upon 
a further enquiry whether a portion of the tax was author- 
ized by the general assembly, or was to pay debts contracted 
before the adoption of the constitution, arld the amount of 
these n-as such. An opinion would therefore be speculative, 
and according to the practice will not be given. We can 
only say that there is no ground upon which we can be 
called on to uphold the exception. 

4 Ex. The tools used in the workshops and tie2essary iu 
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the operations therein conducted are exempt with the work- 
shops under the charter. This exception is well taken for 
the reasons assigned in  the opinion upon the defendants' 
appeal (and which i t  is noedless to repeat) in the case in- 
volving the assessu~ents for 1879. 

The jndgment of the court upon the exceptions presented 
and decided i n  both appeals will be certified to t l ~ e  superior 
court of Alalnance to the end that the neoessary corrections 
be made, and the taxes adjusted and collected under the 
provisions of the act of 1879. 

Error. Modified. 

*JAMES NcLEOD v. C. W. BULT,ARD and others. 

Production of Deed-Evidence o f  Judgmetzt-,Fraud-Evidence 
qf Hu.r~dwritin*q- Trial-Mortgagor and ~tiortgagee- 

B,urden uf Proof. 

1. Under the law of this state, the courts Ikave power to require the pro- 
duction of clocuments and private writings containing evidence per- 
tinent to the qnestion a t  issue. 

2. A certified trauseript of a judgment is sufficient evidence to prove the 
existence of the jndgment. 

3. Where the plai~ltiff alleged that while drunk he was induced by the 
fraudulent representations of the defendant to  make hini a deed for 
land, the defendant saying it was only an  arbitration bond; Held, in 
an  action to cancel thc deed; (1) I t  being proved that plaintiff was in 
the habit of getting drunk, and in connection with the other facts 
proved in this case, it is competent to show that the clefendant kept a 
bar-room. (2) I n  corroboration of plaiutiff's testimony, it is admissi- 
ble to show that soon after the deed was signed, the plaintiff stated to. 

*ASHE, ?J., having been of counsel, did not sit on the hearing of this 
case. 
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n itncss tllrrt he t tnd~rstood ft t o  be an  arbitr,xtion b o ~ ~ d .  (3) And t o  
show by an expert whether there was any diff'erence between two sig- 
natares of the plaintiff-the one to said deed, and thc other to  an  a@- 
davit filed in the c:lnse. 

4. Where fraud is allrgccl in the execution of a deed, the cousitleration 
set forth therein may be contradicted by parol. Waot  of co~~sidera t ion 
and I I I X ~ P ~ L I R C ~  of price are some evi(1eilce of fraild. 

5. Tlre refusal to allow n letter written by one rneml~er of a firm to be 
introtluced in evidence to contradict the testimony of a witness (the 
other member of the firm), is not error wherc it appeared that its con- 
t rn ts  related to other than pnrtnerslrip mattm and th : t t  witness 11nd 
not al~tltorized it and kncw nothing of it, 

6. Upon trial of au hsne of fraud, evi~lencc that (1efendar.t pnrcllaser a t  
execntion sale stated Ile was buying the h n d  for the benefit of plaintiff 
(debtor) t h c l ~ b y  suppressing compt.tition among biilclers, is admissible. 

7. Oilly such iasaes as are r m e d  by the plesclioga ?I,onltl be sabroitted to 
the jury. 

8. Wliere a m o r t g q e e  buys the equity of redemption of hi3 mortgagor, 
the law presnmes frxuil and the bwclen of proof is upon the mortgagee 
!to show the bona 3d.s of tile transaction. 

(Bwnson v Fentress, 13 Ired.. lG?; Justice v. Bank,  83 N. C., S ;  Scott v. 
Bryan, 73 N. C., 58% Powell v. H~ptinstall ,  7 9  N. C., 206; Darden v .  
Sk~nner ,  2 Car. 1,aw Rep., 270; E'utrill v. Futri!l, 5 Jones Eq., G1; 
Hcwtly v. Estis, Phil. Eq., 1 G 7 ;  Slate v. Rozurnan, $0 N.  C., 432; Neely 
v. Torian, 1 Dev. 9. Eat. E q ,  410; Bullingerv. Xarshull, 70 N .  C., 520; 
,Wulholland v. York ,  52 N .  C., 510; Chapman v. Ylcll, 7 I red  Eq., 292; 
Leu v. Pearce, GS N .  C., 76; Whttehecxd v, Hellen, 76 N .  C., 90, cited 
and approved.) 

CIVIL ACTION tried at  Fall Term, 1880, of KIUHHOND Su- 
perior Court, before Avery, J. 

Tlle pluit~tiff alleges : 
1. That i n  November, 1870, one A. A. McKethan, having 

recovered a judgment against him in Curnberland superior 
court, caused his land! lying in Richmond county, to be 
levied upon and advertised for sale thereunder; that wish- 
ing to save his land, he placed an amount of money suffi- 
cient to satisfy said judgment in the hands of the defend- 
ant, Charles W. Bullard, who agreed to attend the sale as 
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the  agent of the plaintiff, and hug in the land for him ; that  
said Charles W. did attend tlle sale and buy the land with 
the plaintiff's money, but  took tlle deed in his own name;  
that  by pretending, a t  the sale, to he buying i t  for the plain- 
tiff, the said Charles \V. succeeded in suppressing the bid-  
d ing  for the land and thereby was enabled to buy it  a t  a n  
nnder-value. 

2. Tha t  on the 23d of January,  1873, the said defendant, 
Cbarles Bullard. fraudulently induced the plaintiff to 
make him a deed to the same land, by representing to h im 
that  i t  was only au agreement to submit all matters of ac- 
count bctweeu them to arbitration-the plaintiff at  the time 
being so drunk as to  be incapable of understanding what 
lie was doing. 

3. Tha t  in  1Si0, the plaintiff gave a mortgage to the said 
defendant, Charles W., to secure advances for agiicultural 
purposes, under which he had received some small ad-  
vances; but that  said defendant had taken possession of his 
Innd : and the rents thereof, together with some payments 
in mouey, had n ~ t  o i~ ly  been sufficient to discharge said 
advances, but to bring the said defendant in debt to the  
plaintiff. 

Thereul?on the plaintiff asks that  the two deeds-the one 
from the sheriff to said defendant, and the other from h im-  
self to the defendant, dated the 23d of January, 185'3-may 
be decreed to be cancelled ; that he recover of the defendants 
the  possession of the lands, and that  an account be taken 
of the rents received ty said defendant and the payments 
made hi tn. 

The defendant, Charles Mr., admits in his ansvier the e s -  
eeution of the iuortgage as alleged by the plaintiff, bu t  
says there is a large sum due under i t  to himself; for ad-  
vances rliacle tlle plaintiff'; and he denies all tlle citller alle- 
gations made in the  plaintiff's complaint. 
1 Exc. When the case was called for trial aad before t he  
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jury were empanelled, t h e  plaintiff referred to a n  afTidavit 
which h e  had filed a t  spring term, 1875, alleging that an 
inspection of the  deed of the  23d of January ,  13'73, was 
necessary to h im on the  trial of his cause; and  to a iiiotion 
then made that the  defendant should be required to produce 
it-which motion h a 6  been continued by t h e  court ;  and he 
moved the court to order the  defendant to produce the  deed, 
alleging that the fhce of the  deed itself fornished some evi- 
dence of the  fraud practiced i n  procuring its execution. 
T h e  defendant objected to this upoc  the  ground that the  
plaintiff had not prosecuted his motion ; and  insisted that  
t ime should be given him to answer the  affidavit. T h e  
judge t l ~ e n  inquired of the defendant's counsel what reason 
t h e  defendant would assign i n  his answer, if allowed the 
t ime to make one, w h y  the  deed should not be produced 
and inspected as  asked for, s:tying that  if the  reason seemed 
a valid one, he would extend the t ime ; to wl~icll  the coun- 
sel replied thaf 11e expected to set forth i n  his answer that  
the  allegations of fiautl in the  affidavit and  co~npla in t  were 
not  true. T h e  judge thereupon refused to extend the t ime 
to  answer and  ordered that  the  deed be produced ; to whicil 
t h e  defendants excepted. 

2 Esc. T h e  plaintiff, being introduced as :L witness i n  his 
own behalf and having testified tha t  he was indebted to A.  
A. McKethan, was about to speak of' said i l lclietl~au's hav- 
ing obtained tl judgment against h i m  i n  Cum1,erland supe- 
rior court, w11e11 the defendants okjected. The plaintiff 
then offered in evidence a trauscript of such judgment of 
the  superior court of Cumberland, w11icli had bren filed 
and  docketed in  the  superior court of Itichtnond county ; to 
whicli the  defendants objeited, and  upon their 01)jection 
being overruled and the said transcript admitted in  evi- 
dence, they excepted. T h e  plnintitf then testified tha t  in  
November, 1870, he gave to the  der'cndailt, Charles LY. Bul- 
lard,  three bales of cotton to sell a n d  satisfy t l ~ e  AlcKethan 
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judgmentl; that  he and said defendant wenf together to 
F'ayetteville in  January, following, and he saw Bullard pay 
sixty-five dollars to McKethan, who agreed to accept that 
sum in discharge of his judgment, except the costs ; that the 
sale of plaintiff's land, under this judgment, took place in 
April next after the payment of the n~ouey  i n  January;  
t ha t  he  did not attend the sale, but said defendant, Charles 
W., agreed to do so and buy the land for him. The plaintiff 
then offered iu evidence the deed of the 23d of Jannary, 
$873, being th? t one which the said defendari t laad prod need 
a t  the trial under the order of the court, and testified that 
he  first saw the paper at  a place called " Laurel Hill," where 
the said Charles W. was doing business, and where he had 
lived up Lo a short time before, when be and his family had 
Qakeu possession of plain tiff's house. IQ regard 60 the wan- 
ner of his taking possessior~ of his house, the plaintiff testi- 
fied that,  on one occasion, previous to the execution of the 
deed of the 2Jrd of January, the other defendant, W. W. 
Bullard, had come to his housesnd induced the plaintiff to 
return home with him ; and on the next day, by one pre- 
tense or another, had prevailed on him to go to several 
other places with him, SO that plaintiff did not reach his 
own home until after dark on the second day;  tbat, upon 
getting there, be found the defendant, Charles W., and his 
family, occupying his house, and liis awn things removed 
to another apnrt~ueri t ;  that tinis was the first intiinakion he 
had of any purpose to take possession of his place, and he 
bad nerer  consented that the same should be done:  ancl the 
fact that i t  was done had the effect to cause him to drink to 
great excess ; that soon thereafter, the defendnut, Charles 
W., said to plaintiff that he wanted the matters between 
thcm settled and was willing to cornl)ron~ise them, and pro- 
posed that tiley should go together to Laurel Hill, to which 
1)laintiff assented : that Ire was drunk before he started, and 
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after getting to the place (which they did about 9 o'clock, 
a, m.), he got more spirits from said defendant and drank it. 

3 Exc. The plaintiff then proposed to prove, by him$elf 
as witness, that the said defendant had a bar-room a t  Laurel 
Hill ,  to which the defendant objected, and upon his objec- 
tion being overruled, excepted. Plaiiztiff then testified 
that  said defendnut did keep a bar-room a t  the place, and  
tllat he frlrnished the plaintiff wit11 spirits t l~ercfrom on 
that  day, by the use of which he  became so drunk as to be  
incapable of knowing what he did ; and that while i n  that  
condition, he  was induced to sign the deed, which  had. been 
prepared by J. C. Davis, who wa; the attorney for the de- 
fendant, and wl~ose name is signed as  the subscribing wit- 
ness to the same. 

4 Exc. The plaintiff also proposed to ask this witness 
what consideration, if ally, he received for execrating tho 
deed, to which the defendants objected, and upon their ob- 
jection being overruled, excepted. Tlie plaintiff then tes- 
tified that he did not  receive a cent i n  the  way of consider- 
ation for signing the deed, and  was not to do so. 

5 Exc. On his cross-exemii~ation, the plaintiff was asked by 
defendants'c.onnsel whether t wo-thirds of tbecottoil furnished 
to Billlard did not belong to the plaintiff's tenants and  the 
proceeds thereof paid to their use? Whether the proceeds of 
the other third had no t  k e n ,  by the express agreement be- 
tween the parties, applied to plaintiff's iladebtedness to said 
Eullard? Whether h e  was r:ot still indebted to Bullard for 
supplies furnished under the mortgage? W l~e ther  he had not 
got his supplies from Dullard for two years before t he  deed 
was made ; and wllether tlie deed was not mado iu considera- 
tion of his indebtedness to Bullard ? A11 of which questioris 
heanswered in the  negative, except that  he admitted that he  
had received from Bullard some supplies which had heen 
more tl~arl compensated for Ly the use of his land bg Bullard. 
On his redirect  examination, he was asked by his coua~sel, 
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whether Ite owed said Bullard anythiug before the  execu- 
tion of his mortgage to h i m ;  to which the defendant ob- 
jected, and upon his objection being overruled, excepted, 
Plaintiff then testified tha t  he  owed Bullard nothing prior to 
tlie execution of the  mortgage; that  about t l ~ e  time the deed 
was executed a t  Laurel Hill ,  Bullard claimed the plaintiff 
owed ltim some two hundred and fifty dollars, but wonlcl 
never furnish witness a s ta ie tnei~t  of h i d  a c e o ~ l t t ;  and t h a t  
i n  fact, Bullard was a t  the  t ime indebted to him. A. A. 
McI<etl~att was then introduced as a w i t n ~ s s  for t l ~ e  plaintiff, 
and,  after testifying to the  fact tha t  lie bad recovered the 
judgment  against, tlie plaintiff, a n d  the  levy of the  csccu- 
tion upon the land,and of his having written to the  plnintifF 
of his willingness to accept from him the principal of h i s  
deht and  tile costs, he stated that  plaintiff and Charles W. 
Bullard came together to Fayetteville and paid h i m  sixty- 
fire dollars, wltich was his principal ; and tha t  he wrote t h e  
slieriir,  hene ever the  costs were paid, to return the  execu- 
tion satisfied ; and  tliat there was some talk, then, between 
t h e  plaintiff and BullarJ whether i t  would not be better fo r  
t h e  plaintiir to have the  land sold. 811 his cross-examina- 
tion, th is  witness siated tliat the  debt against the  plaiutiff 
belonged to himself alone, and not to A: A. McKethan $ 

Son, which firm was compcised of witness and his sali ; t h a t  
his  son had, of course, authority to hiad tlie firm, but  had 
n o  general nu thority to  manage tlie business of witiless out- 
side of &he firm. T1x defendants' counsel then handed 
witness a letter, whicEl-, aftcr inspecting, lie said was in h i s  
son's handwriting, but  tha t  11e ltsd never autlioriaerl him to 
write i t  and  that  he  had never seen i t  befoi-e-the letter was 
i n  the  firm name. 

G Exc. The  defendantshounsel  t l l e i~  oRered to read t h e  
letter to t h e  jury, alleging tha t  it con ta i l id  matter contra- 
dictory of his evidence on t r i a l ;  but  on objt~ction by tlzo 
plaintiff, was not permitted to do so, and  thereupon they ex- 
cepted, 
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7 Esc. d o l ~ u  A. Long was introduced by the  plaintilY, a n d  
testified that  h e  attended the sale of plaintiff's land 1 ) ~ .  the  
slieriff, and tnade a bid for it. Tha t  C. W. Bullnrd took h im 
to  himself, and told liirn tha t  Ire was bidding for the pi'iin- 
tiff and asked him n o t  to bid against h im,  wllicli he agreed 
to do. On his cross examination, the counsel for the de- 
fendant asked the  witness several questions with a view to 
contrdtlict or discredit h i m  Maj. Lopig rvas the11 i l~troduced 
by  tlic plaintiff, and testified tha t  h e  attended t h c  salc with 
tile liltention of buying the land, b u t  did not bid. The  1)lain- 
tiff's counscl then proposed to show tha t  the  reason for his 
not Lidding pyas, tha t  when h e  went up to the  place of sale, 
sonlething was said i n  the  crowd standing aroand (which 
crowd was composed of the defendant, C. 711. Bullarc?, a n d  
seven or eight otllers) tha t  induced h im to believe that said 
Bullard was b idd i r~g  for the plaintiff; tvllicl~ evidence, as 
exl)l:iined by counsel, wns offered with t h c  double vic~\r of 
corroborating the tcstlrnony of the  previous witness, Jolm 
A. Long, and  of' shonrng tha t  the  impressiou that Gullnrd 
was b u j i n g  for the  plaintiff was eitllcr created by l i i ~ : ~ ,  or 
allowed by him to exist;  a:ld thereby lid obtained t l ~ c  land 
st lc i i  than  its value. T h e  defendant's objection was over- 
rulctl a n d  they excepted. Sliituess then testified that  lie did 
~ i o t  hid for tlie land, Lecans~  he heard i t  said it1 a crowd of 
seven or e i g l ~ t  1)ersons standing a t  the  place of sale (C. IfT. 
Eullartl being one of them) tllat s i t1  Bullarcl was bitldiug 
fur the  plaintliT; tha t  Ile could not remember wlletller. Uul- 
lard rnztde the remark or soiue one else, bu t  tha t  i t  was qitid 
wl~ei i  h e  was preseut, standing close around ; and  but  for 
the remark, witness would have given m u c h  more for the 
land than i t  brought. 
8 Exc. D. IT;. Morrison was the  plaintiff's uext wituess, 

and  testified that  lie attended ?Ile sale for the  purpose of 
bugillg the  land, but d i J  not bid more than once for i t .  T l ~ e  
plaiutiff's counsel bllen made the  same offer of proof slid for 
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the  same purpose as  i n  the case of the  last witness, when 
t h e  defendant objected, and,  upon their objection being over- 
ruled, excepted. Witness then stated tha t  he got the  im-  
pression tha t  the  defendant, Eullard,  was bidding for thc 
plaintiff from s o ~ c e t h i n g  that  was said, either by said 1 3 ~ 1 -  
lard o r  J o h n  A. Long, a t  the  place of sale;  tha t  i t  was said 
by some one i n  a company of some eight or ten persons 
s tanding about the  place-Bullnrd h i u g  one of tbem. But  
for this  impression, he would l ~ a v e  bid more for the  land 
t h a n  i t  brought. 

9 Exc. T h e  plaintiff then introduced J. C. Davis, the  sub- 
scribing ~ ~ i t n e s s  to the deed of the 23d of January ,  lS'i3, and 
after examining h i n ~  as to its execution and the  plaintiff's 
condition a t  the  time, and as to what  was said about its 
being a n  arbitration bond, proposed, i n  order to corroborate 
the  evidence of the plaintiff, to shorn by the  witness what 
was said to h i m  by the plaintiff a short  t ime after the  trans- 
action, about his having signed the instrulnent under  the 
beliefthat i t  was only an agreement to submit  the  matters 
of account between the parties to arbitration ; to which the 
defendants objected, but the  court overruled their ol~jection ; 
a c d  t h e  witness t l ~ e n  stated tha t  within a week after his 
s igning the deed, the  plaintiff came to witness and  said to 
h i m  tha t  i t  was reported in the  neighborhood tha t  he  had 
signed a quit-claim deed to his land, but  tha t  he understood 
i t  to be a n  arbitration bond. Defeudnnts excepted. 

10 Exc. W. J. Everett  was next  introduced by t l ~ e  plaintiff; 
and, after qualifying h i m  to speak as a n  expert  as to hand-  
writing, and his  ability to distinguish genuine from spuri-  
ous signatures, the  plaintiff's counsel handed h im the deed 
executed 236 January,  1873, together with a n  affidavit 
wl~icll  the  plaintiif had made in the  cause, and  proposed to 
ask h i m  whether. the signatures to both were alike (it being 
admitted tha t  plaintiff had signed both), with a view to cor- 
roborate the testimony of the  plaintiffand the witness, Davis, 
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(both of wlio~n the defendants' counsel had atlempted to dis- 
credit on their cross-examination) as to the  conditioll of the  
plaintiff when he signed the deed. To this tile defendants 
objected, but  the  court admitted the evidence; and witrless 
then testified to a want of rescmblance between the two sig- 
natures. Defer~darits excepted. 

11 Exc. N. A. JlcNair was introduced, and  plaiutiff pro- 
posed to ask lijm the value of tile h r l d  i n  controversy, i n  
order to show tha t  the  price paid by defendant, Bullard, a t  
t h e  sheriff's sale, and t h e  consideration stated in the  
deed of 23rd of January, were grossly inadequate; and as 
ten.cling to show a suppression of bidcling a t  the  sale and a 
frandulent procurement of the  deed. T h e  defendants ob- 
jected, objection overruled, and witness testified tha t  the  
land was worth some $3,000 or $3,500. Defendants excepted. 

12 Esc. T h e  dcfeudants' coi~nsel asked that  a n  issue 
migh t  he submitted to the  jury as to whether tl,e alleged 
agreement, on the  part  of the defendant, C. W. Bullard, to 
purchase the  litnd for the plaintiff a t  tlli: elieriff's sale, was 
in  writing ; b u t  H i s  Honor  decliiled to submit such a n  issue 
upon the ground tha t  the  plaintiff had not alleged, o r  a t -  
tempted to prove, that  there was ally such agree~ilent i n  
wri t iog;  on the  contrary, alleged that  i t  was by parol. De- 
fendants excepted. 

13 Exc. Amongst o t l ~ e r  instructions not excepted to, I I is  
Honor  c h ~ r g e d  the jury as follows : " I t  i5 a rule of law tha t  
a party wlio alleges fraud must  prove i t  so as to create a 
belief i n  the  minds of the  jurors tha t  the  ~l!cgatinn is t rue ;  
and  the burden of proof is ordinarily on the plaintiff 31- 
leging fraud and seeking to sat aside his deed. If, however, 
the  relation of mortgagor and mortgagee has been shown 
to exist, and i t  also appears that, while that  relation 
was subsisting, t h e  mortgagor conveyed his equity of 
redemption i n  t h e  Inorgaged property to his mortgagee, 
then the  burden of proof would be shifted from the plain- 



JANUARY TERM, 1881. 525 

tiff, a n d  the  presutnption of lam would arise tha t  the  con- 
veyance is fraudulent, but this presumption, could be rebnt- 
ted by the defendants' showing tha t  the  consideration of 
t h e  deed was a fair and adequate one and  that  there was no 
fraud practiced." T h e  defendants excepted. 

T h e  jury found all  the  issues i n  favor of the  plaintiff, 
and  from the jndgment thereon the defendants appealed. 

Jill.. John D. Sl~azo, for plaintiff. 
iWessrs. BrtrweU & IValker, for defendants. 

RUFFIN J. 1st EXC. That  the  defendant, 0. \T'. B u l h r d ,  
was required to produce on t h e  trial the  deed of J a n a a r y  
23rd, and  was refused further t ime to  ansmrer the  plaintiff 's 
affidavit; Th is  affidavit states particularly the  circum- 
stances con~iected with the  execution of tlie deed, and  ex- 
plains how its inspection is necessary to the  plaintiff's case, 
a n d  seems fully to meet every requirement of tlie rule of' 
the  courts i n  this  regard. ?&'hatever doubts may have once 
existed as to the  pom7er of the  court to coerce tile production 
of private turitings, they have been removed so f;ir the  ccurts 
of this state are concerned, by express statute. T h e  Revised 
Code, chap. 31, 5 82, provides t l ~ a t  courts of law shall  haye 
power to require the productiotl of papers and  documents 
" i n  cases and  under circumstances where the  parties might  
he compelled to produce them by the  rules of chancery;" arid 
t h e  Code of Civil Procedure confers still more ample  power 
upon the  courts. 8 331. Under  these two statutes, t h e  
courts have been wont to require the  production of every 
dacument  containingevidcnce relating to the  merits of a n  
action, whenever the  justice of the case seenled to require 
it. Branson v. Fententress, 13 Ired., 1C5 ; Justice v. Bank, 83 N. 
C., 8. T h e  defendants had ample notice of the  plaintiff's 
motion, and ,  indeed, appear to have come prepared to re- 
spond to it, from the fact tha t  they had  the deed in court, 
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ready to produce wben required ; thus proving that there 
was no neeesity for further delay in  the matter. 

2nd Exc. That  a transcript of the judgmcnt of the Curn- 
berland superior court, instead of the judgment-roll, was 
allowed to be used as evidence: The  point in  dispute be- 
tween the parties was not the validity, regularity or conse- 
quences of that judgment, but its existence, as a mere matter 
of fact, and for a purpose altogether collateral. For such 
purpose the certified t r a ~ i x r i p t  of the judgment alone was 
certainly sufficient, as was said in the case of Sco?t v. Bryan, 
73 N. C., 582. 

3rd Exc. That  plaindff was allowed to speak of the fact 
that the defendant, C. W. Bullard, kept a " bar-room" at 
Laurel Hill, wlleil the deed was executed : Taken in con- 
nection with other facts deposed to by the witnesses, this 
was not an immaterial matter. Those other facts were, in  
substance, that the plaintiff was much addicted to intem- 
perance; that the defendant, knowing this and intending 
to take advantage of his weakness, sought to inveigle him 
i r ~ t o  executing a deed for his land under the pretence that 
it was an agreement to arbitrate their differences : that in 
furtherance of this scheme, he plied the plaintiff with liquor 
at  home, and then persuaded him to go to Laurel Hill, 
where he  had an attorney, ready to prepare the deed and 
present i t  for signature just at  the motnent when the plain- 
tiff might get into a condition the most easily to be deceived. 
I t  thus became a circumstance full of significanc~, that the 
place selected for the transact,ion was one where the plaintiff 
would be exposed to temptation, and wl~erc the means for 
tile gratification of his appetite could be given, or withheld, 
a t  the will of the defendant. As the jury had to pass upon 
tile truth of those other facts, they were entitled to have the 
bellefit of every circumstance that could possibly throw 
light upon them. 

4th Exc. That  the plaintiff was allowed to show that the 
deed was without consideration. 
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5th Exc. That  he was allowed to testify that he was not, 
a t  t he  time of its execation, indebted to the defendant. 

11th Exc. That  the ~sitness,  McNair, was pernlitted t o  
speak of the valce of the land, to show an  inadequacy of 
eonsider a t' ron. 

These three exceptions, relating to kindred matters, a re  
considered logethcr. The technicat rnle that  the recital of 
the consideration set forth in  a deed, cannot be contradicted 
by pai-01, does not apply to cases of fraud. Poziell v. IIcptiw 
stall, 79 N. C., "20. Thc distinction is thus drawn i n  Starkie 
on Evidence, 671 r " The objection to p a r d  evidence does 
not apply when offered, not for the purpose of contradicting 
or varying the effect of u written instrument of admitted 
authority, but  x h m ,  on the contrarj4 i t  is offered to  disprove 
the Zcgd misfcncc, or rehub the opration'of the instrument,. To 
do this is not to substitate mere orall testimony for written 
evidence-the weaker for t he  strongkr; but to show that  the  
written ought  to  have no operaiion whatsoever-an object 
whieh must ~ s n a l l y  be accomplisl 1 ed 'by oral evidence." 
If any authority is needed to support the proposition tha t  
a want of consideration and a gross inadequacy of price a r e  
each some evidence of fraud, and may, in  connection 11r i t I l  

other circu~ustances of imposition or oppression, furnish 
ground suffjeient for setting aside n contract, it will be found 
in any one of the followri~g eases : Daden v. h'kinner, 2 Car. 
L. R , 279 ; Futrill v. I"zitril1, 5 Jones Eq., 61 ; Hartley v. Estis, 
Phil. Eq,  167, and the numerous authorities cited therein. 

6th Esc.  Tha t  the court refused to admit in evidence the  
letter from " McKet11an & Son" : We can discover no prin- 
ciple under which the letter could have been received in  evi- 
dence, offered, as i t  was, solely for the  purpose of contra- 
dicting the stacernents made by the witness, McKethan, a t  
the trial. There was literally nothing to show that  h e  had 
autl~orized iL to be written, or that he  knew of its contents, 
or, indeed, of its existence, up to the very rnolnent of its pro- 
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duction on the trial, I t  is true, i t  appeared to be in the 
h a n d ~ ~ r i t i n g  of his partner and son, but it related to other 
khan pariuership matters ; and the father swore that the son 
ha(? neither a general nor special pou-cr to speak fur him in 
this particular instance, and there wa5 no evidence to con- 
tradict him. 

7th Exc. That the witness, Lo:~g, was permitted to 
testify to the remark made in the company of persons pres- 
en t  at the sale, about the defendant's loitlding for the plain- 
t i f f :  If the evidence had left it  doubtful whether the 
remark, though made i n  defendant's presence, was i n  f,tct 
heard by him, it woult? have been proper in  His Honor, a5 
was said i n  the case of the Xtate v. R O L U ~ ~ I C I P ) ,  SO N. C., 432, 
after adlnittiug it  to be spoken of by the witness, to have 
instructed the jury to give i t  consideration or not, as they 
might find the fi~ct to be that he heard, or did not hear it. 
But i t  is clear, from t!ie statement of the case, that the 
doubt, which the witness intended to express as existing in  
his mind, was not whether the defendant heard the remark, 
but mi~et l~er  he was not, himself, the author of i t  ; and as i t  
was-equallj competent, whether made by !jimself or another 
in  his hearirig, no sucb caution was needed at  the hands of 
the judge. Beside this, that  such a remark was made at  all  
a t  the time (there being only eight or ten persons i n  attend- 
ance on the sale), goes to show that all the persons present 
participated in  the belief that the defendant was bidding as 
the friend of the plaintiff. If so, and thereby the defendant, 
was enabled to purcl~ase the plaintiff's land a t  a n  under- 
value, i t  is against good conscience in him to retain an 
advantage so unduly obtained, even though he had no ac- 
tive agency in creating that belief. I t  was so held in the 
leading case of Neely v. Torinn, 1 Dev. & Bat. Eq., 410. 

The  same reasoning applies to the  defendants' eighth ex- 
ception. 
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9 th  Exc. That  plaintiff' was allowed to give in evidence 
his staternen ts, made shortly after the transaction, in corrob- 
oration of his testimony on the trial : The right to 
corroborate a n  impeached witness by proving that, soon 
after the matter occurred, he had made similar statements 
in  regard to it, is too well established to need the citation 
of authority in itssupport. In  tlae case of Bullinger v. iTIarshull, 
'70 3. C., 529, i t  was decided that the same right exists in 
favor of a party examined as a witness in his own behalf. 
" Why should not this follow?" asks the late Chief Justice 
PEARSOX in that case. " I t  is in conformity to the avowed 
policy of the statute by whicli rejection of testimony, oa the 
ground of incompetency, is ignored, and the testimony is to 
be admitted and weighed by the jury iu  tile scale of credi- 
bility." 

10th Exc. That  the plaintiff was allowed to show by an  
expert that the signature to the deed differed froill h i s  
natural and o rdha ry  signature, affixed to an afidavit filed 
in  the cause : The comparison between the signatures to 
the two instruments was not instituted for the purpose of 
assailing or supporting the genuineness of either, for both 
were admitted to have been the work of the plaintiff; and 
therefore the ruling of His Honor, in  permitting i t  to be 
made, did not impinge upon the rule of those cases which 
forbids the comparison of handwritings for such purposes. 
But  i t  was made solely to ascertain whether there was ally 
discrepancy in  the manner of their execwtion ; and, if so, 
whetller that discrepancy could be accounted for by the a]- 
leged drunken condit:ou of the plaintiff at  the time he 
signed the deed, and in this way furnish some corroboration 

\ to  the positive proof wliich had been offered on thai point. 
Considered in  this light, the case seems to come fairly \vith- 
in  the line of those cases in which experts have been called 
to say whether two documents were written with the same 
pen and ink, and a t  the same time (34 Penn. St., 365) ; or 

34 



530 IN THE SUPREME COURT, 

- 
~ ~ C L E O ~  ?I. BULLARD. 

whether the  different parts of tlre same ins t s~~rnenk  were 
written with t h e  same care and  facility (Demerrift v. Ra?dnll, 
116 Mass,  331) ; or wt~etller two documents, supposed t o  
have been written in  R disglljsed hand,  were i n  fact written 
h y  the same person. Reult v. B a h a r n ,  4 Tenn. Rep., 497, 
I n  all these instances, ;a  omp par is on of one documenti with 
another,  or of one part of :he sawe d o w m e n t  with other 
parts, was sanctioned by the courts : and being matters of 
skill and  experience, requiring n practised eye a n d  close 
observation to determine iheln correctly, experts were used 
for the  purpose. And so, we thiuli, in the present case i t  
required something more than  the obserration a n d  experi- 
ence ordinarily possessed by the jurors of the  country to be 
able to ?erceive the  difference between the two signatures 
exhibited in  evidence, autl to trqce its probable cause. 

12th Exc. T h e  refusal of the  judge to submit a n  issue 
whether the  alleged agreement of the  defendant, Eu l -  
lard,  to purchase the  l and  for the  plaintiff, was in  
wr i t ing :  O n l y  those issues should be subniitted to the 
jury \vhic11 a re  raised in  the  pleadings ant3 are  necessarr to 
a certain legal determination of the matters i n  controversy. 
I n  the  pleadings prepared by the parties jn this case, there 
was no question made :is to the  nature of the  promise, and 
no suggestion of the  statute of frauds, arid if tllere had been 
the latter i t  would still have been improper to have allowed 
t h e  issue asked for tc, be submitted to the  jury, for the  rea- 
son that, however they might find i t  to be, i t  did not even 
tend towards a dispositio~i of the rights of the parties to the  
action. \I'hether the promise be by writing o r  by ~ ~ n r d  
only, if made, i t  Lvas equally binding on the defendant. 
~Iubhollcind v. Yod, 82 N. C., 510, and the  many  cases there 
reviewed in  the  opinion of the  present Chief Justice. 

13th Exc. To  the  charge of the  judge,in tha t  he  instructed 
the  jury tha t  if, while the  relhtion of mortgagor and mort- 
gagee subsisted between the parties, the  defendant (the mort- 
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gagee) pnrchascd the equity of redemption of his mortgagor, 
the law presumed i t  to have been fraudulently done, unless 
;the defendant could show, by a preponderance of testimony, 
the boric., $des of the transaction: I t  is not to be denied 
that  this charge of His Honor is in conflict witla the decision 
of this court as rendered in the case of Chapman v. N u l l ,  7 
Tred. Rq., 292. 111 delivering the opinion of the cortrt i n  
that case, the late Chief cJilstice PEARSON expressly declares 
that the principles, in relation to dealings between t7wtee 
and eestui que trust, as adopted by courts of equity, do  ilot 
apply to the case of ntortgagoraucl mortgagee; but that such 
parties, there being no dependence or duty of protecti3n in- 
volved in their relation. were at  liberty to deal with each 
other, subject only to the ordinary prir~ciples. We under- 
stand, however, this decision t3 have been virtually depart- 
ed from in the case of hen v. Pearce, 68 N. C., 76; and in  
a p c s ~  terms, in the case of Whitehead v. Hellen, 76 N. C , 99 ; 
i11 both of which cases the opinious were delivered by the 
same learned judge. In the last named case, he uses the 
following emphatic words : " Courts of equity look with 
jealousy upon all  dealings between trustees and cestuis yue 
.trust; and if the mortgagor had, by deed, released his eciu- 
i ty of redemption to his mortgagee, weshould have required 
the purchaser to toke the burden of proof, and satisfy us that 
the man whom he had i n  his power, manacled and fettered, 
had without undue influence and for a fair consideration 
released his right to redeem." I n  this uncertainty of author- 
ity, proceeding from the same high source, we have to look 
for light from other sources. Bigelow, in  his work on Fraud, 
page 160, says, there are certain relations, termed relations 
of c~rtjdenoe, from the existence of which the law raises a 
presumption of fraud, in any dealings that may take place 
between the parties, bemuse of the nndne advantage which 
the situation itself gives to one over the other. Of these 
*' relations of conjidence,'' he enumerateseight in number, and 
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in  the following order : Attorney and client ; priacipsl and 
agent;  partners ; trustees and  cestuis yue t rust ;  guardian 
and ward; executors and sdnlinidtrators; mortgagor and 
mortgagee ; parent and child. Thus, he  places the relation 
of mortgagor and mortgagee wi th  the other well defined and 
universal1 y acknowledged Jiduciary relations. Upon psinci- 
ple, this should be so. I t  is due to good faith and cornnloc 
honesty that such a presumption should arise i n  every case 
where confidence is reposed, and the property and interests 
of one person are committed to another. To every sue11 per- 
son his twist should be a sacred charge-not to be rega-ded 
wi th  a covetous eye. 

The several exceptions of the defendants are therefore 
overruled, and the judgment of the court below is affirmed. 

No error. A6rmed.  

f W ,  W. FLEXbIINO aud others v. G ,  31. ROBERTS end otherss, 

Final decree, how impeached-Sale o j  Land under decree, righdr 
of purchaser-Guardian and CVnrd, 

1. A cleeree which decides the aho le  merits of a case Withot~t any  res- 
ervation for further directions for the future action of the collrt, is 
final, and can only be set, aside or impeached by a civil actfou in tbc 
nature of n bill of review, in tvlricli some e x o r  011 the face of the decree 
or matter since cliscoverrd is alleged. 

2. Land sold under deerel: of coart is held Z z  eustodia legis as a security 
for the pmchase money, and when that is paid the parcliaser ordinad 
lily has a l ight  to n deed as a matter of course and ~ ~ i t h o u t  an  order to 
mahe title. 

3. A guardian instituted and conducted proceedings to  sell the land of 
his wards without fraud or impositiou; a commissiouer sold the same 

*SMITH, C. J., did not sit on the hearing of this ease. 
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.arrd t,ooli note for purchase money; an  arrangement was subsequently 
amatlr a t  the instance of the guardian with the sanetionof the contt and  
111 the interest of the wxrils, by  which the salc note ? '  was exchanged 
ant1 surrendered for one esecntecl to tlie guardian by the purch:~ser 
with good semrity; :uld therc~cpon the  conrt ordered title to be made 
by t h e  commisdorrer, in p1:rsnnnce of tvl~ich a dred waseseeutcd to the 
p~ucl rn ier  from whom tllrougln, nresne conveyances thc defenclnnt ac- 
q ~ ~ i r e [ l  title for value ant1 witiiont notice of any alleged irregularities 
in  said prtxee~lings; Held ill :in action to srtbject the I a i~d  to the pay- 
ment  of the pnrcliaee money (the mal~ers  of the note being insolvent; 
t h e  defeatlai~t aetyirirccl a good title, and the rctlress of t l ~ c  wnrtla if a n y  
is against the goardian, 

( E u r e  v, Paxio~j, 80 N: C., 17; il'hnrfotz r. W i l l i n m o n ,  72 lY. (:., 1%; 
Co~ing to i z  v. Ingmm, G4 N. C., 123; S~rnnLs v. TJtornpson, 1 Drv. Eq.? 
197; Lord v. B e a r d  and  Jlerouy, i 9  N .  C., 5 and 14; Bi.ozon V. Coblc, 
76 N. C., 391; Singe1tui.y v, TV/~il(x7cer, Phil. Eq.,  77, cited, disting~~islled 
a n d  zppro~ed. )  

CIVIL ACTION and  MOTION i n  the cause heard a t  Fal l  
T e r m ,  1879, of Busco\rm Superior Court, b ~ f o r e  Gmtes, J. 

T h e  two cases between the same parties touc l~ ing  the 
same subject matter, being treated as  one action, were tried 
$ogctl~er.  

One case was a n  independent action brought by the 
plnintiffii to impeach a decree of t h e  court of equity ren- 
dercd i n  n cause then depending, where the  plaintiffs as 
heirs a t  l ~ w o f  Sarnuel Flemming had filed a petition by their 
guardian, James R. Greel~lce, (tbe petitioners being infants) 
fu r ' t l~e  sale of a lot of land in the  tow~i of Ashcville, 31- 
leging tllat the  land had becn sold, bonds taken for pur-  
chase money, sale reported and  confirmed, and  a dceci ~ n a d e  
to  t h e  puschaser by the clerk and master witliout any  order 
of the  said court authorizing llirn to make ti t le;  that  110 

part  of the  purel~ase m o m y  11:s ever been paid, the  bonds 
given by the purchaser I d  been surrendered, and otEler 
honds taken by the guardian in  their stead without au-  
thority,  and the obligors thereof have become insolvent; 
a n d  they ar;k that they may  have a lien upon the  land to 
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secure the  p a j m e n t  of the  purchase money and  that  the 
land be sold for that purpose and  the eosts of action. 

T h e  otlher was s petilion in the  sci t  in equity, setting 
forth the facts tbat  a petit ior~ had been filed in  the  couri of 
equity for Bullcornbe couuty i n  the  year 1'335, by the  plain- 
tiffs as heirs 2t law of Samuel Flemming for the  sale of a 
lot in the  town of Asheville; tha t  t l ~ e y  were all infants of 
t e t ~ d e r  Scars and brought the  suit  b - ~  their g u ~ r d i a u ,  Jas. 
H. Greenlee; tbat  the master was ordered to make sale of 
the  lot, and i n  pursuance thereof the  property was sold oli 
the  12th of April, ZS56,wheu James E. 'Rai~kin and  Robert 
H Chapman, junior ,  b x a r n e  the  purchasers at four thou- 
sand dollars and gave their notes lor the  same with Robert 
Hel t  Chapman and  James A. Pat tcn as suret ies ;  tha t  tho 
master made a report of t h e  sale i n  due  forin whiel: was 
confirmed by decree of court. in  which the master was di -  
rected not to cnilect the  purchase money untrl ordered t o  
do so, arid to w i t l ~ l ~ o l d  the title until the p u ~ c h a s e  money 
was pa id ;  tha t  J o h n  and Greenlee Flemming have since 
died without issue, and Mary H'len~ming has intermarried 
with the  plaintiff, Jo11n Yancey ; that  the  record of said 
proceedillgs i n  the petition for sale has been destroje,? by'  
fire, and tha t  t h e  foregoing is a correct statement of said 
procee(1ings; that the rnaster has made a dew1 ko said pur-  
c h a ~ e r s  who afterwards sold slid conveyed the premises to 
George '67'. Swepson, who c o n ~ e y e d  the same to the  defend- 
a n t s ,  that no par t  of the  purchase money has  ever been 
paid, and the master has made the c?eed without any decree 
of said court authorizing it ; and  they a3k tha t  the  trans- 
cript referred to in the record as Exhibi t  A ,  of which the 
foregoing is a correct abstract, m a y  be set ap and estab- 
lished as the  true record of the  proceedings in said cause 
a ~ ~ d  that  the  same be enrolled, and for such other and  further 
relief, &e. 

The defendants in  their answer admit  that  the matter 
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contained in  the plaintilFsq Exhibit  A is a correcl, transcript 
of the equity suit,except i n  the followit~g particulars: Tlley 
say that  it is not true that the master was directed to retain 
the title until tile purchase money was paid in full, nor is 
i t  true titat he executed clme deed to the purchasers without 
a decree authorizing him to nlnke title. They aver that the 
report of the master was confirmed witlroat a t  that  t ime 
making any decree toucliir~g the collection of the  purchase 
money or passing the title to the purchasers, but that a t  a 
subsequent term of the court, R proper decree was made to 
collect tlie money and  make title ; that  the guardian, Green- 
lee, wisijetl to lend out the purchase money, whicla he  did 
Lo the  saitl Cliaptnau and Eaukin,  and took their notes for 
the same with Robert Helt Cl lap~nan and James 4 .  Patton 
as  sureties, which note was perfectly good, and that  said 
guardian being a l ~ a r t y  to t he  record applied to thc court 
of eciuity lo sanction and  confirm said arrangement, and  
a proper order to that effect was made and the notes giver1 
to the Inaster caricelied and surrendered to the purchasers 
to wlioru the master was directed and commanded to make 
title, and that the costs were paid and the whole case passed 
from the docket and busiuess of the court i n  the same man- 
ner as other completed business ; that long after title mas 
made as aforesaid, the  purchaser, Chapman, sold the lot to 
Swepson who paid for the same full value and iu goad faith 
wit l~out    lot ice of any defect or supposed defect i n  the record, 
and afterwards Swepson conveyed it  to defendants who 
bought in good faith at a fair value arid without notice of 
any  defect i n  the record ; that  the petitioners came of age 
more than ten years before this proceeding was com~nenced, 
and  not until i t  was discovered that by iong delay of the 
guardian in the col lect io~~ of said notes and  by the disas- 
trous result of the war the makers thereof had become in-  
solvenl, was arjy pretence or suggestion made in regard to 
defects or  irregularities in the record of the equity suit. 
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A t  spring term, 1873, i t  was ordered by the court that  t he  
case be referred to  W. M. Hardy to ascertain and set up the  
record i n  this case alleged to be lost, and report to  the next 
term together with the evidence on which the record is 
founded, and at the cnsuing term the referee filed a report 
setting out the record in said equity suit substantially t he  
same as that proposed to be set up  by the plaintif% i n  their 
petition, and on the hearing i t  appe:~red to  the  court tha t  
the report was not full enough, and a n  order was thereupon 
made that  the  case be recomn~itted to the  referee to ascer- 
tain and report more fully the record alleged to be lost or  
destroyed with the evidence thereon. I n  obedience to this 
order, the referee submitted additional facts and reported 
that  when the notes for the purchase rnol;ey became due in 
the year 1859, m e  Robert Kel t  Chapman, Junior,  who was 
at, that  t ime solvent, a t  the request of said Greenlee the  
geileral guardian of said infant plaintif&, executed to Green- 
lee, as guardian, the note for the principal and interest then 
due on the sale notes with approved security ; t l ~ a t  the ar- 
raugement m~ made with iull k nowledge aud sanction and 
under  the direction of the said court of equity in  which a t  
spring term, 1859, a decree in  the cause was made as fol- 
]OWS : " This cause comirtg on  to be heard upon the  peti- 
lion, exhibits, former orders, decrees and reports herein, and 
i t  Leing made to appear that  the purchase money is now all 
due, and James 111. Greenlee, guardian of the petitioners, 
representing to the court that  i t  i s  desirable and to the in-  
terest of the i n f a ~ l s  to keep said purchase money invested i n  
good interest-bearing seruritieo,and thesaid Robert Cha~?man, 
Junior,  having tendered t o  the guardian 11is b o n d  for tlie 
full an loul~ t  of the purchase m m e y  wit11 the interest accrued 
thereon, with R. W. Chapman, Senior, and James A. Pattorl, 
as sureties, bearing interest frorn date, and  the court being 
satisfird the said bond is good and  that  i t  is to the interest 
of said infants to invest the money, and  all parties therein 
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connec.tet1 consenting ; I t  is now ordered,  adjudged a n d  de- 
creed tl,nt tlie said James  II. Greenlee, gua rd ian  of t h e  said 
infant  !re  i ~t ione r s ,  he  a n d  h e  is hereby permitted to accept 
from salt1 I<. 11. Clial1n::1n, Jun io r ,  t h e  bond aforesaid i n  
satis!';iciil,i~ PO received as  aforesa;tl of t h e  a n ~ o u n t  d u e  upor] 
t h e  l)ixclla.:e notes given to the  clerk a n d  master,  a n d  t h a t  
t h e  rn ;~\ tvr  s u r r e l ~ d e r  slid dr l iver  up to said Chapman ,  
J u ~ l i c ~ r ,  t 11e t l ~ r e e  several notes executed b y  h i m  a n d  his  
su re t~ck  for t h e  purchase nlolley a t  tlie t i m e  of t l ~ e  sale, i n  
o rd (~r  t11:it tliey may be cancelled ; a n d  i t  i s  fur ther  ortlered 
a n d  t lrcwrd t h a t  t h e  master make a n d  delivcr to said Cliap- 
inan,  J u ~ i i o r ,  a good :111c1 suffjcie11t deed i n  fee s imple  for 
t h e  1:1l11l  ~xeri t ioned in  tlie 1)1~,1clings a n d  purcliased by said 
C h w l ) n ~ n ~ i  a s  :iforesaitl. and  tha t  s i d  Greenlee, gu:trdian, 
pay tlle cwsts of tlie  rocer err lings in to  court ,  a n d  t h e  recaord 
i n  t l l ~  1 iuctedings l w  tnrollecl, a n d  t h e  cause bc no t  fur ther  
coiltit uwl on t h e  doc.lpt." T h e  referee also reported tha t  
i n  pur+n:ir~ce of t l ~ i s  ( \ ecree the  purchase notes were surren-  
clelxtl 11y t h e  u1:lster to said ( ' hapn~an ,  a n d  t h e  lat ter  exe- 
cutecl 1lih bond for t h e  ent i re  a m o u n t  d u e  thereon,  with R. 
13. C l ~ : ~ p n ~ a n ,  Senior, :ind Jiillles A. Pat ton,  as sureties, t o  
said C;rcel~!ee a s  gua rd ian ,  t l ~ e  deed was made  as  ordered, 
t h e  caoits ~micl, lint1 tllr c a u w  removed from t h e  docket a n d  
fi11:ill~ (?;.-posed of. 

Tl1c.1.e were s e v e r ~ l  exccptions take11 by  t h e  p!ainti!fs to 
t h e  report, n.hicl1, nlrol1 t h e  hearing w w e  overrulccl a n d  the  
report  v o ~ ~ f i r m e d  (except tllilt pa r t  saying,  " a n d  ~ n o n e y  be 
paici illto cour t  "), a ~ ~ d  the cuurt found a n d  declared tha t  
t h e  rcc~lr$I  het ou t  i n  tire reports of the  referee, as ao~c l ided ,  
is tlre record of tl,t. court  of  equity i n  t h e  case of \V. W. 
F l e u l r ~ i r i g  a n d  othc~rs, by tllcir gua rd ian ,  Greenlee, for the  
sale of r w l  estate i n  tlle town of -4alieville. Fi o l i l  n!iich 
r u l i ~ ~ g  t i ~ i l  l ) l a i n t ~ f h  i~lli)caleti to tlie supreme court  where 
the  ca>r KCIS I ~ e a r d  :it J111lc tel.111, 1877, xud  t l ~ e  ru l ing  i)clow 
sustttinetl. E(cm~i~ i r rg  v. 1 2 o h t s .  $7 ?J. C., 415. 
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At  fall term, 1879, there was an  order i n  t h e  cause that  
notice issue to the defendants and to said Swepson to appear 
before t l ~ e  court and shonf cause why the 1)urchase rnoney 
alleged to be due on the sale of the said real estate sliould 
not be p ~ d ,  or a  resale orderijd to p ~ y  it. Service of this 
notice n as accepted by defendnnts' attorney, and thereupon 
the  court o r d e ! d  that  the  cause he reinstated on t h e  doc*l;et 
-overruling t l ~ e  defendants' objection that the  same had 
been regularly di-,posetl of by final decree-and on pl'iiri- 
tiffs' rnotiotl adjudged that it be referred to the clerk of the 
court to state a n  account of the purchase rnoney due  under 
the  f o r n ~ e r  decree of sale, if any,  and report to the  ellsuing 
term,  together with a n y  other facts touching the matter in  
con t ro~er ry  between tlie partiec, wliicli may be deernecl nec- 
essaly Ly either to the n ~ t l i ~ i t c . ~ ~ n n c e  of his rights in  the  prern- 
ises. i:ic~[u tiiis ruliug t l ~ e  deiendants appealed, a n d  from 
the jucletnent c i i s~u is i~ng  the ;~~depent lcn t  action the plaln- 
tiips apyealed. 

I J T h e  two cases were considered together i n  thc 
conrt below nnc? were discussed in this court as one case, and  
ice will so continue to treat thein. 

' ~ ' I I P  record of the  proceedings of the  petition in the court 
of equity has been ascertairred ~ n d  established by the  report 
of the rotntniss io~~er  appointed by the  w l ~ e r i o r  court of Bun- 
combe for that  purpose, and  i t  appears from the  record that 
tha t  suit bad been fillally disposed of and put o t l ' t l~e  docket. 
The  record as set forth by the commissioner states, i t  mas 
ordered, adjndgetl and  decreed tha t  the  clerk a n d  master 
make and deliver to Robert EI. C l ~ a p m a n ,  Jun ior ,  a good 
and  suflicient deed in  fee simple for the  land purcllased by 
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him as aforesaid, and that the guardian pay the costs of the  
proceedinq into c m r t  and t l ~ e  cause be not further continued 
on the docket. This w ~ s  a final determination of the cause, 
exl're~sed in unmistak:~ble language. Ea t  aqitle from the  
unsn3l)iguous tcrnis in  which the determination of the cause 
is exj~ressed, where a decree decides t l ~ e  whole rncrits of ,a 

case without a n y  reeervatioll for f n ~  ther directions for t he  
future jucigrnent of  the court, so that i t  will not be necessary 
to bring the case again before the  court, that constitutes a 
final decree; and after i t  has been pronounced, the cause is 
a t  :it1 end and no further hearinq can be had. Eehee v. Ru.9 
sell, 19 How., 285 ; Adijnls Eq.. 388. I n  the case before us, 
thc3rc was nothing filrther tobe l o n e ;  there were no further 
questions or directions reserved for the future action of t he  
conrt, ancl i t  was therefore ordered to he put off the docket 
rind co~lsigned to the shelves of finished buqiness. 

Tile h c t  being estnblisl~erl that  the decree in the equity 
suit was fil~al,  i t  follows that  the remedy adopted to set i t  
aside by a petition in tllat cause cannot be sustained. It can 
only be set aside or iinpeoc'hed hy a civil acliou colnmenced 
by summons and cornplairlt. Ewe v. Eaxton, SO N. C., 17;  
Tliaxton v. I. l ' i l l iumon, 72 N. C ,  123; C'owikrgtolz v. I,tgram, 

G L  IV C., 123. 
Tlle plaiutiff-, howercr say they have prepared fi,r a fail- 

ure ill t l ~ i s  particaular, by their other action pentling in tlle 
same court (antl~considerecl with t111s) wl~ich is a civil action 
cotumenced by summons and corn1)laint. Tlit! ground as- 
signed for relief in that  case is that the purchase money has  
never been paid, that  tho guartliall took the note of the 1)ur- 
chaser, Chapman, pnyablc to him as guardian in lieu of t he  
notes given to the master, wit l~out  ally authority so to do, 
and that  the original notes were sur~endered to the 1)ur- 
chaser and a title to the land made to him by the master, 
1~it11out any order of the court autburizi~iq him to luake 
title. 
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Upon the state of facts set forth in the piaintiff,' o t t n -  
plaint, i t  being made to appear that the suit in equity 11ud 
not been determined but was still pending, His Hottor dis- 
missed the action o n  the ground th:it 1~1aintiRs' remedt was 

I 
by motion in the original caiwe. This  would have ~rrticle i t  
unnecessary to give further consideration to the caie, bu t  
for t he  fact that the other case, wllen the motion w:is n~wtle 
i n  the  original suit in equity, was considered in coollecbtion 
with this, as constituting one case : and but for the further 
fact that  the record of the proceedings in the  equity iu i t  
was established in that  case, and the fact is made to a ~ ) ~ ) e a r  
that  there was a final decree i n  that cause. This  i n ~ J ~ j ~ c n d -  
en t  action must then he viewed as a n  action in nature of a 
bill of review to i m p c h  the decree in that case. The o111y 
two grounds upon which a bill of review will he e ~ l t e r  
tained under the former equity practice, were, first, for some 
error apparent on the face of the decree; and secolrti!y, for 
new matter since discovered. Simms v. Thompson, 1 Dev. 
Eq., 197. Treating this as an action in  nature of a l)i11 of 
review, i t  eannot be sustained, for i t  ajleges nlo error on the 
face of the decree, uor does it  disclose any newly discovered 
facts, and lniglit therefore have been properly dismissed on 
tha t  ground. 

But  stripping the  cases of all  ted~nicalit ies and consider- 
ing them on their merits, they a re fout~d  to be difFere11t from 
any case that has been eited on either sitle of the question. 

Unquestionably. m~ l~en  n decree is made by a c0ut.i of 
competent jurisdiction for the sale of real estate, the w t r t  
h a v i i ~ g  cognizance of tlle case brings the land, as i t  were, 
in cwtodia legis and contiiiues to hold control over i t  uirtil 
the  final disposition of tlte cause by the payment of t he  
purchase money and execution of the deed to the purcl~nser 
by t h e  regular order of tlte court. Lord r. B e d  alrd 
Beroay, 79 N.  C., 5 and 14. The  principle decided ill tltese 
cases and ot l~crs  we might cite, is, that the court takes u u d  



JANUARY TERM, 1881. 541 

holds control ovcr t h e  land sold under  its decree, as a secu- 
rity ii)r the purchase money. After payment  of t h e  pnr-  
ch:lw I::oriey, a11 order to rnabc title is not  necessary, aria3 a. 

decd ~ n a d e  without silch a n  order p:mes the  tide. "The 
witl~iloltling the title after n sale has  been confirmed cafi 
have no other object t l ~ s n  to secure the  purchase money, 
a r d  when that  is paid, the  porcl~aser in  the  absence of 
speck1 ci rcurnstanc~s has a n  absolute r ight  to a conveyance 
of the  legal estate." Brown V. C'oble, '76 ;\a. C ,  391. T h e  
wi t !~ l~o ld ing  t l ~ c  title until the  purchase money is paid is a 
m:~tter ly ing in  the  discretionary 1)owers of the courts and 
to be exercised b y  them for the benefit of the  parties before 
them, especi:llly ~ v h e r e  they are infants-the courts in  their 
equitable jurisdictiou being tliegeiieral guardian of infants. 
They  Lare  control over the whole matter-tbe subject of 
the  zwtion as well as the persons of the  parties-and I ~ U S ~  

have the  power to order an exc l~ange  of notes and decide 
how and in  what manner  payments should be made, a n d  to  
order a title to be made, though there was noo ther  payment  
than  an  exchange of notes, intended as a paytnent and  
so regarded by tlie court ; and  the pnrchaser would get a 
good title. 
In o u r  case there mas no pretence of fraud or imposition. 

T h e  transaction in regard to the  e s c l ~ n g e  of notes was 
made a t  the  i m t a ~ l c e  of the  gnardiari and was supposed by 
him as  well as by the court to be a n  arrangement for t l ~ e  
benefit of tile infants. If the  money had been paid in to  
t h e  office, the  guardial: ~ o u l d  have received i t  and loaned 
jt out a t  once to  some one uy)on good security. H e  was 
milling the purchaser sljould have the money who offered 
good security. \V!;ere way the  use of paying i t  to the  clerk 
and master a n d  the guardian receipting for i t  alid paying 
i t  back to t h e  purchaser? This  arrangetnent was made by 
the express authority and  sanction of the  court as protect- 
ing  the  interests of t l ~ e  infants, and  it was evidently in- 
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tended the new notes s l~ould be in satisfactioa of those 
originally given. 

This case is dintinguished from Si?zgeltary v. I.TTl~itaker, 
Phil. Eq., $7, arid Lord's cases, supra, for in those cases there 
was no order to make htle, but in this case there was an 
order that title should be made. It was made. I t  passed 
the legal title, which the defendants now hold was pur- 
chased for value and witl~out notice of any defect in the 
title. The plaintiffs have lost the proceeds of the sale, and 
their redress if they have any  is agaiust their guardian. 
They have no equity againsl the defendants. 

Both proceedings, the petition and action, must be dis- 
missed at  thc costs of the plaintiffs, 

Error. Dismissed. 

*A. 1,. NETVLIX and others V. S. JI. WHITE, Ex9r. 

Construction of: TVdl, 

A testator, after malting advancements to some of his cliilelren during 
his life time and disposing of his estate in soch a manner as he dcclare~ 
will make them eqnal, directs his executor to divide the residue among 
his children to whorn he had left property; Neld that the intention 
of the testator was to and  to each share an eqiial portion of the surplus 
after paying the money legacies. 
(Freemun v. KnigAt, 2 Ired Eq., 7'2, cited and approved.) 

CONTROVERSY submitted without action under C, C. P. 8 
315, and heard at Fall Term, 1850, of ALAMANGE Superior 
Court, before Eure, J. - 

*Ruffin, J,, having' been of cou~~sel ,  did not sit on the hearing of this 
case. 



Tlie controversy presented for de temir~a t ion  in this case 
arises upon the constructioii of the fourtli CI~LISF', taken in  
corinection with others, of the mill of Seymour Puryear, 
wliich is in  tllcse words : 4th Item. " I girc and bequeath 
unto my daughter Margaret Sewlin houseliold and kitchen 
furniture and stock, and one tract of land known as  the 
" Robeson I:md," containing one hnnclred and seventeen 
acres, more or less, valued nt two 11undretl au(l ni~iety dol- 
lars ;  also five liundred a n d  sixty dollar?, at  tl~ifcrent times, 
in cash. I also leave to Margaret's children, f'onr linndred 
and forty dollars to make them equal  wit!^ my other child- 
ren." The testator's c l~i ldren were all daughters, t o  one of 
whom a d  the children of another, deceased, I IC gives no 
part of llis estate for the assigned rc:Lson tha t  they l1:111 been 
advanced to the full value of their shares. To  ai~other ,  he 
had corireyed lancl of the value of one t l~ousa i~d  d~11;irs 
mentioned in the sixth clause, and he  adds : '"f 111y other 
children get more tlian one t!~ousand do1lar.s al)icc.e, tlicn 
my daughter, Eliza, shall share equal with the otller cliil- 
dren." I n  tile five preceding clausea, reciting tlic uiic3tiink~teti 
advances to those therein nmrled, i n  l~ousel~old :11111 Iiitcl~en 
furniture and stock and other advancements on which he 
puts a value, and iu money, the  testator makes pecuniary 
bequests of specific surns to the two living and tile cliildren 
of the three deceased daughters, in  order, as lie expressly 
declares, in four of those c1:luses " to make her " or " t l iem" 
(the beneficiaries of his bouuty) equal with my o f lw  chilrlrc?l, 
and  i n  the fifth, that the issue of his daughter, Sarah, " shall 
share equal with my other cliildreu after niaking tllem ali 
equal." 

T h e  testator's own estimate of the value of his previous 
gifts, added to the legacies now given, distributes among his 
l iving and  the children of his deceased daughters, inclu- 
ding what had been advanced to the mothers, w l~en  living, 
as follows : To Adeline and  Eliza, each, the sum of $1,000; 
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to Harriet and Sarah and their children, respectively, 
$1,000 ; to Nancy, $1 160 ; to Margaret and her children A. 
L. and Julia J. Newlin, $1,290. 

I11 the eleventh clause the testator disposes of the residue 
of his estate in these words : " I t  is my wish that my ex- 
ecutor d ~ v i d e  out aruong my children what property I may 
leave, equally among my children that I have left property 
to, and to have no sale of it." 

Upon the hearing below, His Honor adjudged that the 
exe'cutor pay to the several legatees the sums bequeathed to 
each, and that the residue of the estate in the llands of the 
executor should be divided arnong those who have received 
only one thousand dollars until each has as much as the 
legatee, Nancy, and then among her and them until each 
has an  equal amount with A. L. and Julia J. Newlin, the 

to wit,  $1290, and thereafter the distribution to 
be equal arnong theul all, the issue of the deceased daugh- 
ters to represent and take their mothers' shares. From this 
ruling the plaintiffs appealed. 

Mr. John W. Graham, for plaintiffs. 
iWess~s. &. S. Purker and J. E. Boyd, for defendant. 

SMITH, C. J., after stating the case. We concur in the 
ruling that the several legacies must be paid in full to each 
according to the directions of the will, if the fund is SUE- 
cient, regardless of the supposed effect in  producing ine- 
quality in their value. The testator in explicit terms makes 
the apportionment and he declares that the sums thus 
given do in  fact make, (and are so intended), each living 
daughter and the representatives of the deceased daughters 
for u.liom provision is made, " equal with his other daugh- 
ters," i n  this distribution among them. There is no rule of 
construction and no principle of law- which authorise the 
court to do direct violence to the testator's clear intentions 
in taking from what he has given one legatee and adding 
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to  wllat h e  has given n~iotller, upon a supposed misconeep- 
5oll of the results. Tile testator decla-ies not only a general 
pur lme to be irnljnrtial i n  bestowing his bouuty, but that  
the-e i;evc-ral suln.: do produce equality among  t l ~ e  recipients. 
This  is the equality he  intend$ and tllis division of the 
property 1i1us.t stand. l v e  callnot cndcrtake to say how far 
the cscess in  t h o  oIC the s l~ares  may be clue to  tilt. i11f't-rior 
value irf the lurni tuw ::l~tl stock ar lvancd to thew cinugh- 
t e ~ s .  T l ~ e  teslgtnr m:~? 11:~ve cons~tlerc>d 111:l.t inequal i t j~ i n  
dtt:rmi!iing the lilofird\. l?c qncsts to them. l'he caw cited 
in  !Ile l)!aintiffsl l r i i ' f  i~ (1rc.ii;iva of this view of the case. 
I v t i ,  2 1 I 1 , 2 .  Thcrc ,  the testator g:ire 
h i ,  51111 in-law s-allti n i~r :  " $1.;00 :mcI ~ ~ o l e s "  addillg "twenty- 
4s l~i:r:(lred and scr. l~t> -,ix tloll:~rs of tlie nior~ey and notes 
cn;l,raced i n  this itern ;rare l m r ~  paid to him-b:\iance due, 
eight? four dollars, to 112 ! v t i d  t o  him a t  m y  death." Tire 
actual tliFercnce bct ~ P : \ I I  I I I C  f'ul? legacy and the surn already 
received m s  hut  $21 G11t ~t \r,i.; I1i.1d tile sum declared to be 
the b a l ~ n c e  <$54,) n~us t  I:? 1 ~ 1 1 1 1 .  

But we a re  cnaltle to : ~m>p t  tile interpretation that  the 
exwe.; i n  the  l~arids  ot I ' l l-  c.xwutor must l x  first paid to the 
3eg:lcies of nppareut i ~ ~ f c ~ :  ior value u11t11 t t ~ e y  reach those 
raterj a t  a higher value, iwfore they call s l~a rc  i o  the  fund. 

T ! I ~  testator has a l r t~c iy  e ~ t a l l i s l ~ e d  what Ile considers to 
be a n  absolute equality anlong them, and upon this basis 
he requires ally S U L ' ~ ~ U S  t l l ~  executor may 11a.ve after meet- 
ing  tlie money legacies, to be dist~it~rited equally amorlg the 
cl~i iclrel~ to whom property has 1)ee:l left, plainly intending. 
to add to each share an  equal portion of' such surplus. 

While the  latter po i l~ t  1s nut strictly ernbraced in the case, 
it has been considered and passed on by the court, and  has 
been argued by counsel o11 either side before us, and we in -  
timate our  opinion to avoid the inference that  the rul ing is 
approved. 

Error. Reversed, 
35 
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ELIZABETH C. GALBREATH V. E. EVERETI', Adrn'r. 

a 
I. Under the act of 1879, ch. 63, restraining orders mnst be msilc return- 

able before the fndge in t l ~ e  district in which the action is pending. 
(The amendatory act of 1681, ch. 51, provides that the judge in an ad- 
joiuing district shall be competent to hear the application w d e r  ceitain 
circumstances,) 

2, An injunction agafust the sale of land for sssets was properly granted 
on motion of the heirs of the decedent. wllerc the land was advertised 
under a power contained in an instrument purporting to Ire a will 
which was admitted to probate withont notice to the heirs and upon 
insufficient testimony, and the validity of wbicl~ is $11 controwmy, 

APPEAL from an  order granting an injunction made a t  
Charnbek, in Waynesville, on the 27th of July, 1880; in an  
action pending in  SWAIN Superior Court, by Gudger, J. 

The circumstances under which the injunction was 
granted are as follotvs : The plailltifF began her action on 
the 23rd of June, 1880, by summons returnable to fall term of 
said court, and on the 27th she rnoved for an injunction re- 
straining the defendant from selling certain land, for the 
reasons set forth i n  an  affidavit filed, the judge (Gudger) 
being the resident judge of the niiith judicial district, bub 
assigned at  the time to the second district. His  Honor is- 
sued an order d i~ec t ing  the defendant to appear before him 
a t  Raleigh, in Wake county, on the 14th of July, 1880, and 
~ h o m  cause why the irljunctioll asked for should not be 
granted, and in  the meantime restraining hill1 from selling: 
the land. To the foot of this order was added a note to the 
effect that if the parties so agreed, the hearing of bhe mo- 
tion for the injunction would be postponed until the 27th of 
July, when it would be heard a t  UTaynesville, but if t he  
parties did not so agree, then the payers were to be sent t o  
the judge at  Raleigh by tbe 14th, as first directed. And oa  
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i h e  14111, as the case states, the nfidavits of both plaitltiff 
and  defendant being before His Honor a t  chambers in 
Raleigh, " the matter was continued under advisetnent onti! 
the 27th day of July, 1880." And on the 27th if, was con- 
sidewcl a t  Waynesville, and the injunction of which the 
defendant cornplains, was then and thew issued. 'b'lie 
above statement is necessary to an  rxnclerstsnding of the 
point raised by the defendant's cou~>sel in  this court as  to 
the jurisdiction of the judge who made the orders. 

As gathered from the afEdavits of both parties, the follow- 
ing apl)car to be tlle facts of the case : On the 10th of May, 
1861, one A. W. Coleman, being about to enter the Confetl- 
erate army, executed the following instrument-" Iiliow 
a l l  men by these presents that i ,  A. W. Coleman, for and in 
consideration of tlie natural love and affection which I bear 
to Lnura. Jane Cooper, daughter of Wi~in ie  Cooper, do give, 
grant,  convey and confirm unto the said Laura J m e  Cooper 
two thousand dollars i n  cash, to be made out of nly land 
and  other properties at my death, in  case I should be killed, 
or die, while i u  the service of the Confederate States. But 
if I slmuid live until my time for wliicli I hare  volunteered 
cxpires, and return home, then i a  that case, t l ~ c  above gift, 
grant  arid confirmation is to be null and void and of no 
effL.ct." (Signed b ~ r  A. \\-. Coletnizn, on hIay 10tl1, 1861.) 
@o!ma!l died in 1862, before t l ~ e  expiration of his tern1 of 
service, unmarried, l eav i t~g  a5 his heirs a t  law 3 brother 
and  three sistere, the plaintifi being one of the latter. I Ie  
died seized of tile land in  controversy situate iri S ~ r a i n  
couilty; and in the year foilnwing, Mark Coletnan, his 
fat l~cr ,  qualified as his administrator, but  taking no notice 
of the above instrument of May lo th ,  until February, 1876 
wller~ he off'ered the same for prohate before the clerk as p o i  
bate judge of said county, who made the following order : 
" It appearing to the satisfaction of the court from the testi- 
xi~ony of Mark Coleman, J. A. Thompson, Charles Jenkins, 
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and  Ute Sherrill, (said testimony being i n  writing and  011 

file in this office) that the  said paper writing purporting to be 
t h e  last will and testanlent of A. W. Coleman, deceased, is in  
t h e  proper handwri t ing of the said &4. W. Coleman, deceased, 
i t  i s  therefore ordered that  the  said paper writing a r ~ d  every 
par t  thereof is the  act and deed of the  said A. W. Coleman 
a n d  is  his last will and testament," The adminiutrxtor, 
Mark Coleman, died in 1879,  hen the defendant qualified 
as  his administrator and also a9 the ~drninisLrator  wiih the 
mil l  anirexed of A. W. Cole~nan. Under the  power supposed 
to  be given in the  above instrument of hlay l o t h ,  the de- 
fendaiit has advertised the land of A. MT. Coleman, deceased, 
for the  purpose of raising money to pay his debts and the 
Jegacy of two thousand doljars to Laura Cooper, T h e  plaiu- 
tiff denies tha t  said instrument is a will, o r  tha t  she had 
m y  notice of its being offered for o r  admitted to probate, 
and insists that  the land belongs to herself and her brother 
and  sisters as  the  heirs of their deceased brother, and allege. 
tha t  assets sufficiect to pay all the decedent's d ib t s  and  t h e  
two thousand dollars to Laura  Cooper, provided it bas to he 
paid, went into  the  hands of Mark Coleman, administrator 
aud further, that  soon after the  death of her brother,  a n  a r -  
rangement was entered into between all of the  said heirs and 
their father (the administrator) to the  effect tha t  the  said 
heirs should raise the amount  directed to be paid to Laura 
Cooper, and  thereby aroid a sale of the  land ; and  that  in  
pursuance thereof she paid to said administrator her  ratable 
par t  of the  amount ,  to wit, five hundred dollars, and imme- 
diately thereafter entered into possession of her  part  of the  
l and  which she has  enjoyed for nearly seventeen years. 
T h e  defendant denies tha t  the  assets which came to the  
bands  of Mark Coleman, the  administrator, were sufficient 
to pay the  said debts, and much less to pay the  s u m  directed 
to  be paid to Laura  Cooper. H e  insists tha t  tlie instrument 
,of May 10th is a will, and upou his right to sell the  land 
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thereunder to raise the aruonnt necessary to pay the said 
debts and legacy of two thousand dollars ; and he further 
says that if any such arrangement was made between the 
administrator and his heirs, as alleged by plaintiff, i t  was 
a mere verbal one and therefore void, and that he has no 
information whether or not the plaintiff had notice of the 
propounding of said instrument for probate. 

The plaintiff's motion was for an injunction to restraiu 
the defendant from selling the lend of A. \;IT. Coleman until 
proper accounts might be taken of the assets which came 
into the hands of his t w o  adnainistrators and of the amounts 
paid by the heirs towards the legacy of Laura Cooper. The 
order as granted by I'Iis Honor elljoined the sale until the 
final l~enririg of the case, and from ib the defendant appealed, 

Xes.~rs. Gillium 8;: Gatling, for plaintiff. 
Pu'o counsel for defendant, 

RUFFIN, .J. By the act of 1879, ch. 63, entitled "an act 
defining the jurisdiction of judges of the superior courts as 
to granting injunctions and restraining orders, $c ," i t  is 
provided tllat all restraining ordere granted by any of the 
judges s11aU be made returnable before the resident judge of 
tlie district, or the judge assigned to the district, or holding 
by excliange the courts of the district in  which the action 
may be depending. 

I t  is perfectly rrianifest that this statute, wi th  a view; to 
prevent the inconvenience of parties, intended to fix the 
place where rather than the persons before whonl such orders 
should be made returnable, and that the jud,;es were denorn- 
inatrd in the order in which we f ind  them because ~t was 
supposed that one or the otlier of t lmn  would a t  all times 
be w ~ t i ~ i r l  the district of the action. 

As the inconrenience, resulting from an order requiring 
his attendance in l'taleigll to the defendant living in the 
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~ i n t h  judicial district and having a n  action there pending 
against bim, could be lessened by theconsideration that the 
matter was to be heard by one who happened t o  be the 
judge of his district, i t  cannot be that an order so returnable 
is within the  conte~nplation of the statute. If it turn out  
that neither one of the judges indicated is i n  place when the 
order should be returned, (as mecan well see may sometimes 
happenowiug to the inequality in the duration of terms of 
court i n  several of the districts, and as really did happen in 
this instance from that veyy cause), then i t  is simply a case 
not provided for under tlie statute, and such as no judge has 
within himself the power or right to provide for. It was an  
error therefore in His Honor to have made his first order, 
restraining the defendant, returnable at  a point outside the 
district in which the action was pending; and if the defend- 
an t  had relied on that circumstance and taken his exception 
in apt time, he would have been entitled to have the order 
set aside on that ground. But i t  wasa case of mere irregu- 
larity, and not of any failure of jurisdiction in the court, 
and like every other irregularity could be waived ; and we 
are of the opinion that by filing his counter-affidavits going 
fully so the merits of the case, and by allowing His Houor 
after full  notice of tlie time and place to hear and determine 
the motion upon the merits as disclosed in the :&davits of 
the parties without once raising a question as to the regular- 
ity of the proceeding, the defendant i n  this case did waive 
all subsequent right of objection on that account. For this 
reason alone the defendant's motion made first in this court 
to vacate the order of iujunction on theground of irregular- 
ity, is denied, wjtboui our stopping to inquire whether, since 
the first order eipired by force of its own terms o :~  the 14th 
of July, the cause did not stand before His Honor on t l ~ e  
27th just as if no such order had ever been granted, or how 
far the power of the judges of the state to grant injunctions 
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GALBREATH v. EVERETT. 

without notice has been affected by the legislation since the 
Code. 

Looking too to the facts as  alleged and admitted by the 
parties in their affidavits, we think the defendant has no 
cause to complain of the action of the court in  restraining 
the  sale of the land until tbe rights of the parties could be 
fairly heard and passed upon. Apart from the questionable 
character of the instrument itself, clainled to be the will of 
the deceased, Colsinan, it appears from the record to have 
been ogered for probate wholly without notice to the heirs, 
a n d  to have been admitted upon proof altogether insufficient 
for the purpose. It does not even appear that  the witnesses 
who testified to its being i n  the baudwritingof the deceased, 
qualified themselves to do so by showing that they had a 
previous acquaintance with his handwriting; nor do we 
know when or in whose hands the instrunlent was found 
after the death of the pasty, and being a holograph will, if 
a will a t  all, these all became matters of interest. . I t  may 
be that  in fkict every de~nantj. of the law was complied with 
a n d  the action of the clerk in admit t ing the instrument to 
probate as will, fully justified by theevidence before him. 
If so, i t  was the folly of the defendant not to have made i t  
clear to the court. There is no room for the maxim omnia 
prxmmuntu~ rife esse acla in a case like this in  which a paper 
after being so many years suppressed is offered and admit- 
ted to probate without notice to the parties interested. 
Again, there have been two administrators upon the estate 
of the deceased and the account of neither has been settled. 
I t  is admitted that some assets went into the hands of the 
first and the parties differ as to the amount. I t  is the right 
of the heirs to have this question settled before their land 
should be sold. 

The  order continuing the injunction until the trial of the 
action is affirmed. Let this be certified. 

No error. AErmed. 
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Counter-claim- Credibr under trust deed-St~nznzu5y 9 r d p  
went against sureties on appeut from jicstice's co~n~t, 

1. A firm made a deed of trust c u ~ ~ v e y i n g  its e.state a n d  proviillng f o r  
f l ~ e  collection of assets and pr~ylncnt of creditors; the trnstec euocl 
the delendaut upan claims dae the firm, 311d defentlnnt set up  an xc- 
connt, as  a. connter-c1;tim a ~ a i n j 3  t l ~ e  firm, n=si:netl to Iriln by ollr of 
its creditors after the rr,aiktr:\tiou of t l ~ e  d,wl ; d d d ,  thnt the col~ilter- 
claim co~tltl n o t  be a l h n c d .  The clrfentlent assignee is a f f t , c t4  
with all bhe egrlities agailist the creditor, :lnd is only enti tktl  as the 
E ~ C L ~ I ~ O : :  w o d d  l ~ a v c  been to share in tlie pro r a f m  cliatributim of tho 
n.sset+: whcn col,lectetl. 

2.. U n t l ~ r  fhe act  of 1879. ch, 6 8  ib summary judgment rmq' b. $el> 
against suwties to :ill appeal bond for tile amount of tlie j~ l t lgmc~~i t  and  
costs a~mrtlecl  i i ga in~ t  tlle nppc~1l:ult i n  apptsals from a justice's court, 
as :tn atlclit,ional rc~merly to  a snit on the F : L L ~ ~ ~ : : I s  a common raw hond. 

(MootZ?j v. Sitloll, 2 Ired. Eq., 3W Tu%w v, W a d ,  88 N. C,? 291p cited 
alld approved3 

CIVIL ACTION t r i d  at June Special Term, 1880, of HEX- 
Dmsor  Snperior Court, before Sclzenck, J 

The action was commenced befwe a justice of the pencc 
and founded upon two notes under seal, both dated N:ip 
20t11, 18'75, due one day after date and payahle to, h l d l u r -  
ray c9: Davis. 

By a deed of trust bearing date t h e  5th of Jnne, 1873, 
ar,d registered on the 7th of the same month, hlcMurmy & 
Davis assigned the said notes a n d  all tho property and 
effects owned by them as nlerchal:ts and partners in  the 
tow11 of Cllarlotte, to  Johu L Bmwo, with power to sell the  
personal and real property conveyed, collect the cotes and 
accwuribs, and after eornyleting their collection and con- 
ver t i t~g the property and egects into cash, to- distribute t he  
same uraong all the creditors who should corm in and prove 
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their claims before lrint. On the trial befo~e  the justice, t he  
defendant relied for 111s defence upon a setoff or cont~ter- 
1 There was ju t ign~rn t  i n  favor of the plaintiff' a n d  
the defendant appeiilr(1 t o  tlre soperior court, giving an  
appeal bond with 1'. 9. Ihittain and  W. M. UTllitaker a s  
sureties. 

0 1 1  t11e trial i l l  the superior court the defendant set u p  
for 11is defence by way of setoff' or counter-claim an  open 
accoutlt due hy  ?li.JJurr.:ry & Davis to one Hastings, the  
proprietor of the  //enrlrt.zo,~ i3(lvrrtise~, for fifty dollars wl~icb  
hat1 hren transferred t,o liirn i)y wid Hastings by a wrilten 
as5igntnentl dated the 2611 X o v t ' t ~ l t ) ~ ,  1875 Upon intima- 
ti011 of the opiuion b j  111s I-lol~or ti1:tt the st.toflF or  coun- 
ter-vliiirn pleaded l ~ y  t i l e  defi~l~dallt  co111d not avail h i m ,  he 
suhlnitted to a ver tfict. Therenl)on judgment was give11 in 
favor of the pialntifi' all11 t i l w  against the  sureties on t he  
appeal boLld for the amount of Ihe plaintiff's debt aud  
co\ts, from which jwlginel~t  t l ~ e  defendun t appealed, 

S I -  . T l ~ z  j)lii;rltEli, i:ia n:r, by the deed of trust be- 
cawe the owncr of t l ; ~  ~~otr..: i n  w i t ,  and by its registration 
011 tire 7th of June, 1b7.7, all cwditora and subsequent pur- 
chiisas became :ifl'cctctl with notice; after that, Mastirigs 
as s creditor, wits  on?^ entitled to a p v  rada s l ~ a r e  i n  t he  
di.;iribution of the i ' u ~ r l  i r r  the ilancls of Brown as trustee, 
prorided he complietl with the ter~rls of the deed of trust, 
by proving his debt hrfLre the trustee ; and by his assign- 
mcnt of the account against McMurray & Davis ho cool(? 
only trarlsfer such itltcr.(st as ile had, nothing more. Ono 
wlio takes by a s s iga lue~~ t  an  nnnegot ia lh  instiwnlent or a 
negotiable i n s t r u ~ ~ l e n t  past due, takes only the intwest of 
the  assignor, aud is afkcted by all equitles against h im  a t  
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the  time of the assignment. Moody v. Sitton, 2 Ired. Eq., 
382. The assignee is never put  in better condition t l ~ a n  the 
assignor; he takes exactly the position of the assignor. 
Parsons on Contracts, 227. 

The  interest then which the defendant acquired by the 
assignment from Hastings was the right to receive from the 
plaintiff as trustee, whatever amount i t  should be found, on 
the final settlement of the trust, was due, as the pro ?:at& 

share on the debt claimed by deferidant by virtue of the 
assignment, provided he proved his claim before the trustee, 
as required by the terms of tlle deed. We lherefore concur 
with His  Honor that the defence of setoff or counter.claim 
set up  by the defendant cannot avail him. 

There is no error in the judgment rendered by His Honor 
on the appeal bond. It is correct, and expressly authorized * 

by the act of 1879, ch. GS, 5 1, which deciares that iu all 
appeals from judgments of justices of the peace, the appel- 
late courts, when judgment s l~a l l  be rendered against the 
appellant, may also give judgment against the surcties to 
the appeal for the amount of the judgment and the costs 
awarded against the appellant. 

But i t  may be objected that  this bond was given before 
the act of 1879 was passed and therefore it does not apply. 
We t l h k  differently. Prior to t l ~ a t  act i t  is admitted, a 
snmmary judgment on sucll a bond could not be rendered 
against the sureties thereto. But i t  is a good coturnon law 
boud in  the usual form of appeal bonds under the old p r w  
tice, upon wl~ich an action in  nature of debt would now be 
commei~cecl by summons and complaint. The act of 1879 
gives the additional remedy of a sun~inarg  judgment upon 
motion, which it is competent for the legislat~re to do, for 
i t  is now settled that the legislature may pass laws changitig 
the remedies for the enforcement of contracts provided they 
do  not impair the obligation of the contracts. Cooley, Gotist. 
Lim., 286 ; Tabor v. Ward, 83 N. C., 291. 
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As no error appears in the record the judgment of' the 
superior court of Henderson is affirmed. 

No error. Affirmed. 

GOODNAN DURDEN v. JOHN SIMMONS. 

Proceeding to Secure Drainage-Pleadhg- Jurisdiction- CQW- 
missioners. 

1. I n  a proceeding to secure a, riglit of dr:tinage over the Inad of dc,fwd- 
a l ~ t ,  the complail~t :~llegrd title ill p1:tintifT to the l a n d  to be tlr:~ined 
alld that the water tilrreor. flowed thl.ollgh x natllld driiill over tlefvnd- 
a~rt's la11t1 until the cleft.utlan clo-ed tllc wnw : the answer :illeged 
t ) ~ a t  the defendant L I ~ W  notl~illg of thc plaintiff's title :iud clrnictl the 
other allegatiotis of the  compl,~il~l ; fleld, that the answer raiwl  no 
irs~te as to the title of either plaintiff or clefendant. 

2. 'l%e clerk of the superior conrt Ira* iuristllctioo of s proceeding to ob- 
t:tiu a right of dritinagc over the larid of an adjoining land-owmr, aud 
to assess damages, kc. 

8. I n  such proceeding the law requires the appointment of sezenciisinter- 
estd freellolclers as cornn~isio~lers. 

(Collins v. IIuughton, 4 Ircd., 420;  Bunting v. Stancill, 79 N. C.. 1SO. 
cited and approved.) 

PHOCEEDING to assess damages alleged to l ~ a v e  resulted 
from drainage, heard at  Spring Term, ISSO, of MARTIN SU- 
perior court, before Graves, J. 

The plaintiff instituted this proceetling, by surnmons re- 
turnable before the clerk, against the defeildant as owner of 
a tract of land adjo i~l i r~g  his own, and of a lower lcvei, to 
obtain a right of drainage by cutting a canal througl, it. 
I n  his complaiiit he alleges title in himself to the 1a11d to be 
drained, the superabundallt waters resting on which llo\vud 
through a natural drain or ditch over the land of h e  de- 
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fen(lant  and relieved his  own \inti1 August ,  1879, when  the 
outlet was closed by t h e  tleft.ndant, a l ~ d  the  outflow arrested. 
Hi? app\lication is for lictnse to conctruct a d i tch  a long  the 
former course of t h e  wnter, a n d  re-open the  dra in .  T h e  de- 
fendant in  h is  answer says : (11 " T h a t  lie knows no th ing  of 
t h e  title of t h e  plaintiff's land,  as allegecl," a n d  (2) " T h a t  
the  allegations i n  articles 3 a ~ l d  3 of t h e  cornplaint  are  
untrue." 

111 t l ~ i s  state of the  pleadings tlie defendant contends tha t  
t h e  controverted nllegatiot~s raise isiues a s  to t h e  t i t le  of 
e a c l ~  to the  coutiguouz tr'tcts w11lcEi 5liould have  been ~ u b -  
mitterl to a jury ,  nod p,~-\e(l  o n ,  before an ap1)ointinellt of 
comlr~issioners could be p;ol)erly mc~dc.  T h e  clerk lielti tlie 
objectioh untenable ,  a n d  proceeded to n p p o ~ n t  three  com- 
missioners: " v:ho, after being duly  sworn,  shall examine  the 
preinises or  l and  to he d r A ~ i e d ,  arid the  land through or on 
which t h e  d ra in  is to I)<rsJ, and  si1a1I c!+~termine a n d  rel,ort8 
whether t h e  lands  of t l ~ e  pe t i t i o r~ r r  can he collren r!itl.y 
drained except through or 011 t h e  1a11,ls of t h e  defendail!," 
* * a n d  if not, to " decide :tud determine tl lr  r o u t t  of 

the  tlitcli o r  callal, t h e  wl t l t l~  tilereof, : i l~d t he  cl~pt11 till ~ v o f  
o r  helgi~t,  as  the  case m;iy be, ant1 tilo Inanner in  wliirlr t h o  
same sliall be cut," " " w n s i d ~ r i i  g all t he  c.irc111n- 
stances of tlle case, and  provi(li:,g, ns t,ir 21s ~~ns , i l ) le ,  fo r  t1le 
effectual d ra i i~nge  of t h e  w'iter, from t l ~ e  p ~ t i t i o n e r ' s  l x ~ l d ,  
a n d  also s e c u r i ~ ~ g  tlle defendant's land from inul~cla t l  111s 
ancl every o ther  irljury to v i i ~ c h  tile s,lrne may be prolwriy 
subjected, by  cuch  ilitcll o r  can,ll ; arrtl tliey sliall ai.c,iq for 
the defendant suc.11 d:images a5 in  t l ir~lr  judgment  will f 'n~ly 
i t i t ie~nnify h i m  for the  use of h is  lull(1, and  to m a k e  lc1111rt 
accordingly." Thus, i n  t t l~aost  t h e  w r y  words f o i l o ~ i ! i g  
t h e  requiremenls of see t>o i~  2 ,  c liu[)trr 40 of t h e  Kt  I 1 ed 
Code, p resc r~b jng  t h ~  duties i m p o w l  ul)ou the  conlrni--i8)1l- 
ers. F ~ o t n  t h i s  judg~ne i l t  t he  tlefend,lnt appealetl to t l ~ e  
superior oourt, and from aifirm,itiou liierwf to t h ~ s  rour t ,  
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&IT. JCM. W Noore, for plaintiff. 
Jlessrs. GilLiam & Gatling, for defendant. 

SXITII, C. J., after stating the  case. Undoubtedly a case 
ehould be constituted between proprietors of adjoining 
lands before the appointment of conlrnissioners, and if the  
legal eflect of the pleadings is to r i s e  an  issue as to the  title 
of eitller party to their respective tracts, the  controverted 
fact shoidd be d e t e r m i n d  before a n y  furthelr action. If the  
plnintiF does not own the land to be relieved, he  can pro- 
ceed against no one ; and  if he is the on.ner, he callnot pro- 
ceed against one who does not 0 ~ ~ 1 1  the  laud Lo be rendered 
subservient to the propose11 e,mrnent,  and possesses no  in-  
tercst i n  tlie matter. But t h e  p l a i ~ ~ t i f f ' s  allegations in  this 
belialf are  not legally denied or controverted, so as to raise 
eitber iqsue. 

T h e  first article of the  answer denies the  defendant's per- 
aonal liuomledge of the  plaintiff's title, but does not tha t  
h e  Itas " in for~na t io t~  thereof s u f f i c i ~ n t  to f o r n ~  a belief,'' as 
required by C. C. I?., and  is insuficient. 8 100. X'or, ac- 
cording to a fair interpretation of its language, does tile 
answer put  in  iss-ze the  defendant's title ti) the land aileged 
to he his. 

T h e  substance of the  second article of the  complaint de- 
nied i n  general terms is &at  the  plaintifT's land can only 
be drained by means of a clitcll to be cut through the de- 
fendant's lands, over whicli is the  natural passway of the  
waters accumulating upon his own. Were a n  issue to be 
drawn up,  i t  would be as to the  situation of the contiguous 
tracts and  the necessity of a drainage of the one by a ditch 
cu t  through and  ovel the other ; and i t  would not inroIve 
the  title of the  other. T h e  title of each is incidentally 
averred i n  the  allegation and  the title of the  one IIO rrlore 
controverted than the  title of the  other. We give all the effect 
to  which the answer is fairly entitled, i n  construir~g iL as a 
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denial of the relations between the lands, and the necessity 
or  propriety of burdening the one for the  benefit of the  
other, ~ n d  this under  the statute is the appropriate function 
of tile conin~issioners, as api)ears from the words of the  act, 
and  the construction given them before the  substitutiou of 
cotniiiissicners for a jury, i n  Collins v. Haughton, 4 Ired., 420, 
wl~erein  the  court speaking through NASH, J,, say: " T h e  
jury thus  constituted is the  special t r ibur~a l  to ~ 1 1 o t n  by the 
act tile pomer exclusively belor~gs to  say whether tile land does 
need lo be dmiwd, utid $ so, how the ditd~cs d d l  he dutg, and the 
amount of the damages to be paid to the ozuners of tlw land 
t11rnugl1 whic l~  they rnay pass. Over these questions the  
county court has no control, except tha t  of saying whether 
the  report when made shall be recorded." 

There  was therefore no  error committed i n  refusing 
t h e  defendant's applicatioll for issues to he preliminarily 
disposed of, and i n  proceeding to appoint the  eommis- 
sioners. 

Altllough the point was not made, we h a r e  had some 
difficulty i n  determining the question of jurisdiction, which 
t h e  court is not a t  liberty to overlook. 

In B w i t h g  v. Xtamdl,  79 N. C., 180, the  court was called 
on to determine the effect of the  t ~ o  enactments on the sub- 
ject of drainage of low lands made a t  the  same session of 
the g e ~ e r a l  assembly, the one inking effect on the 27th day 
of February, 1877, the  o t l ~ e r  on the 9th day of March fol- 
lowing, and it  tvas held tha t  under the  latter, the action 
must  be begun by summons " returnable to the  next term" 
of the  superior court. These acts were both repexled by the 
act of February 20th, 1879, jch. 31,) as well as chapter 39 
of Battle's Revisal, and chapter 112 of the acts of 1874-'75, 
a n d  the law contained in the  Revised Code, chapter 40, as 
amended by the act of 1868-'69, ch. 164, reinstated i n  their 
stead. T h e  amendment made by the last revised enacttnent 
provides for drainage on a large scale and the investment 
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of those whose lands are to be drained with corporate privi- 
leges, and i n  terms is additional to that  amended. 

I t  provides for proceedings before the  superior court, " as  
prescribed in  other  cases of special proceedings," but  is not 
intended to  supersede the  provisions for individual relief, 
contained in  the  Revised Code. B u t  the  Revised Code 
directs the  party to apply by petition " to  the  county or su- 
per im court of law of the  county in  which the  lands sought 
to be drained or embanked. or some part  of such lands,  lie; '7 
and  its neither such tribunal now exists, tlnless the  jurisdic- 
tion is  conferred upon the superior court, their  successor by 
implication (for i t  Is not i n  direct terms) this part  of t h e  
enactment is inoperative. 

Upon a full  examination of the  two strttutes now in  force, 
and  acting upon a presumed legislative intent  that  both 
should be effective, we have come to the eor~clusion that  t h e  
jurisdiction clearly defined i n  the  latter, must be substituted 
in. place of the  extinct tr ibunals nlentioned in  the former, 
and  is amendatory in  this particular also. Th is  eonstruc- 
tion gives force to both acts, and produces harmony and con- 
sistency in their application to t h e  classes of cases for which 
each was intended. But  the  Revised Code requires the  ap-  
pointtnent of seven disinterested freeholders as  cornmissio~~-  
ers, instead of t h e  n u ~ n b d r  prescribed i n  proceedings u l ~ d e r  
t h e  amendatory act, and these provisions may well consist 
together. There  is, therefore, error i n  t h e  order appointing 
three commissioners only, and i t  must be reformed in  this 
respect, and  i t  is, i n  all others, afErmed. 

T h e  cbjection tha t  no s t ~ t e m e n t  of the  case i n  the  superior 
court  comes up  to this court is not tenable. T h e  case made 
hffc,re the  judge and  sent up,  on t h e  appeal to 11i112, is t h e  
case upon which we must act in restiewiilg his judgment 
and  deciding upon its correctness. Th is  will be certified. 

PER CUIZIAN. Modified and  affirmed. 
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Bradice-Non-Suit-Jnterpleader-Statute of Pq*esum_ntions-- 
Ezidence-lnsolmrcy of Obligor-Credits o n  Boud. 

1. Wilere the pli~intiff's complaint sut ont t.llree ciulses of action, and on 
tire trial tile p l i ~ i ~ ~ t i d c n t e r e ~ l  a non-s~~if a; to twoof them. tire non-snits 
will be trcntecl as a nolle pruxeqei :t~ld t l ~ e  p!:~i~~tiiY permitted to prose- 
cute his action :is to the remaining cause of action. 

2.  It is not error to refuse n separite trial ton p:lrt,y who 112s intcrple:ulc(l 
in an action, upon motion made a t  t l ~ e  trial, 

3, Upon an issnc as to the p:~yrneut of a bond, where the clefentlant re- 
l i d  on the presumption of payment wising from the lapse of tirnc, 
when the evitlence is uncoutra~lictecl it is the duty of the conrt to pabs 
upon its sufficicncy aud not to subrnft the issue to the jnry. 

4, J n  an action on a bond, in order to reprl the presumption of pnytnent 
arising from the lapse of time, sueh,a state of insolvency on the part of 
the obligor must be shown during the entire ten years nes t  after the 
n~aturity of the dcbt as to prove that he did not psy the dcbt becallse 
he could not. 

6. Whelhe certain credits endorsecl on a bond ate relied on to take the caw 
out of the statate, it is necessary fur the plaintid to establish that they 
were put there a t  the dates specified, and an admission tllat they are in 
the handwritiug of the obligee, is not, sufficient for the purpose. 

(Hill  v. Oaerton, S1 N . .  C., 393; Buie v. Buie, 2 Ired., 87; Walker v. 
Wright, 2 Jones, 1%; Wwdhouse  v. Simmons, 73 N. C., 30; Mc&nde~. 
v. LittZqbohn,.4 I~et l , ,  198; Powell v. Brinkley, Busb., 154, cited and ap- 
proved.) 

C~vrr, ACTION tried at Spring Term, 1880, of NORTHAMPTON 
Superior Court, before Gud.ger, J. 

The plaintiff began his action against the defendant, Sarah 
Emily Burgwyn, on the 18th of June, 1877, and in his com- 
plaint alleged, as his first cause ofaction, that on the - day 
of December, 1557, one Thomas P. BurgWyn and the defend. 
ant, Sarah E. Burgwyn, executed their bond to the plain* - 

*,SMITH, C. J., did not sit on the hearing of this case, 
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tiff's intestate for the sum of $3,059, upon which two partial 
payments had been made-ohe of $500 on the 6th of April, 
1859, and the other of $600 on the 14th of January, 1860- 
and that  no other payn~ents  had been made thereon ; and,  
as his second cause of action, that, a t  fall tern?, 1866, of the 

a e rCCoV- superior court of Northampton county, said intest-t 
ered of said Thomas P. Burgwyn and said defendant a judg- 
ment for $2,313, and that no part thereof had been paid;  
and, as his third cause of action, that his intestate had an-  
other judgment in the same court, a t  spring term, 1886, il11d 

against the same parties for the sum of $2,313, nud that no 
part of i t  had been paid. 

The  plaintiff likewise sued out warrants of attachment 
which were served on Jno. B. McRae and D. A. Barnes on 
the 18th of June and 8th of August, 1877, and were re- 
turned by the sberiff, as lesied on the indebtedness of said 
J4cRae to the defendant Siireh E. Burgwyn-said indebted- 
ness being evidenced by four notes, amountiilg in the ag- 
gregate to $4,500, and also upon the four bonds themselves, 
the same being i n  the halids of said Barnes. I n  her answer, 
the defendant, Sarah E. Burgwyn, admitted the execution 
of the bond sued 011, denied the partial payments as alleged 
in  the complaint, avers that the note has teen paid in full, 
and denies that the phiutiff's intestate ever recovered any 
such judglrients against hcr as those alleged in the seconc! 
and third causes of action. 

On the 23rd of November, 1577, John Welsh was allowed 
to interplead and flled his claim, wherein he  averred that 
the bonds attached were his own and had been assigned to 
him before the levy and for valuablc consideration, to which 
the plaintiff replied, denying his right to the same. 

When the cause was called for trial, spring term, 1880, 
the defendant's counsel moved for a continuance, on tile 
ground that he had prepared his case upon the supposition 
that his client had never been served with process in  the 

36 
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suits, in which judgments had been recovered by plaintiff's 
intestate against Thomas P. Burgwya and the defendanh. 
Sarah E. Burgwyn, and that he was taken by surpaise by 
the proof that she was so served ; and thereupon the plain- 
t iff"~ counsel said that rather then have a continoance, they 
would admit, for the purposes of the present action, that 
she had mi been so served with process, and would enter e 
nonsuit as to the plaintiff% second and third causes of action. 
T h e  defendant then moved to dismiss the action, insisting 
that  the nonsuit for a part was a nonsuit for the whole of 
the complaint, wllich motiou His Honor refused, and the 
defendants excepted, 

The  interpleader, Welsh, then insisted that the action be- 
tween t l ~ e  plaintiff and hhe defendant, Sarah E, Bwrgwyn, 
was distinct from that betweet1 the plaintiff and himself 
upon his interplea, and therefore he asked a seyerance in 
their trials, which request His Honor declined, and the said 
Welsh excepted. 

With a view to rebut the presa~nption of pngmenlb arising 
from the lapse of time, the plaintiff il~troduced, aa a witness, 
W. W. Peebles, who stated that Thomas P. Borgwyn made 
a deed in trust of his property in the month of November, 
1866, and after that was entirely insolvent, a d  that he died 
in July, 1863; that he was largely indebted a t  the close of 
the war, and a sale of his property in 1867, failed 60 pay his 
debts by a large amount ; that witness had been his trustee 
and  sold his property, and 110 pert of the proceeds had been 
applied to plaintiff's claim. That  in $853; the said Thomas 
P. Bargwyn had given a mortgage to one C. F. &Rae toi 

secure to him a debt of $20,000, which wa3 foreclosed i n  
1868, and the land sold for the exact alnount of the debO 
secured ; that this mortgage to McRae and the one to him- 
self made in Kovember, 1866, embraced all  the property 
owned by said Burgwyn after the war. On his cross-exam- 
ination this witness stated that before the war the said Bus- 
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gwyn was a man of large fortune-worth $150,000 i n  land, 
negroes, horses, rnnles, stock, &c. : that a judgment of 84,OOCs 
or  85,000 could I I ~ W  been collected out of hirn i n  4869, 
ISGO or 1861, and but for the stay law could have been col- 
lected in 1866, prior to his making the mortgage in Novem- 
I)er of that gear. 

The  plaintiff then introduced Samt~el  Cnlvert, who Cesti- 
fied that  he was the administrator of said Biargwyn, and 
that lie 11sd nercr  paid anything on plaintiff8' claim. The 
defendnr?t admitted the d e ~ t t i  of plaintiff's intestate in 
AIarc11, 1577 ; also that the endorsemerits on the bond of the 
alleged payment3 arc in his l~alldwriting, but detiies that 
they wero put there at  the tlates specified. To establish this, 
the plaintiff introduced one Cdtlom, who testified that he 
became clerk of the wporior court of Northampton county 
i n  1868, when the  paper.: of the office were trrrned over to 
h i m  ; that he saw t11c borltl eucd om for the first time, wllen 
this ac!ion was begun in 187'7, and f f ~ e  endorsetnents were 
on it tho11 ; that he found it among the papers in the case 
of " Jacols v. E~qzclyn," which were marked and filed away ill 
1866. Also one Buxton, who stated that he was clerk of said. 
court i n  1866, and until the incoming of the present incum- 
bent ; that he saw the bond i n  snit in the spring of 1866, 
when i t  was brought to him by Jacobs, and he cancelled it 
and put i t  away with the papers i n  the case of " Jacohs v. 
8u~gzuyn." The plaintiff then offt~red to read the endorse- 
ments on Che bond, to which the defendant Borgwyn 
objected, and upon her objection being overruled she ex- 
cepted. 

There were three issues snbmitted : the first of which 
was, " Has the bond sued on been paid ?" and the other two 
related to the claitn of the defendant, Welsh. Upon the 
first His  Honor was requested by the defendants to charge 
the jury, " that the insolvency of T. P. B u r g q n  from De- 
cember, 1866, till his death was not sufficient to rebut the 
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presumption of payment," and also, " that the evidence was 
not sufficient to rebut that presumption," both of whirl] re- 
quests His Honor declined ; but instructed the jury that  "it 
having been admitted tI:at wore than ten years, exclusi~-e 
of the period between May 2C)th, 1861, and January lst,  
1870, had elapsed since the bond became due and the com- 
meucernent of the action, there is a presumption Ihat the 
bond has been paid;  the burden of rebutting this presurnp- 
tion is on the plaintiff. If he has failed to rebut it, you will 
find the first issue in  the affirmative. That  in  order to re- 
but  the presumption of payment, arising under the statute, 
by the insolvency of the debtor, it is necessary to show that 
t h e  debtors have been continunlly insolvent from t l ~ e  time 
the note fell due till the expiration of ten years from its 
maturity. That, in  this case, it is necessary for the plaintiff 
to establish that T. P. Burgwyn and S. E Burgwyn have 
been insolvent since the note fell due, January 20th,1855." 
"That  in  order for the endorsements on the bond to rebut 
the presumption of payment i t  was necessary for the 
plaintiff to establish that they are in the hand-writing 
.of Jacobs and were put there by him at  the dates spe- 
cified in  the endorsement-the endorsement itseIf, although 
admitted to be in the hand-writing of Jacobs not being suf- 
ficient, unless there is other sufficient proof to establish the 
date.'' 

Defendants excepted. Judgment for plaintiff, appeal by 
defendants. 

Mess~s. Mullen & Moore -and W. Bagley, for plaintiff. 
Messrs. Thos. N. Hill and W. C: Bowen, for defendants. 

RUFFIN, J. We can perceive no error i n  the refusal of 
His Honor, either to dismiss the plaintiff's action, or to al- 
Bow the defendant, Welsh, a separate trial. 

As to the first : It was so clearly the purpose of counsel 
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to enter a. nolle p r o s e p i  i s  to the 2nd and 3rd counts in his  
complaint and  to pursue his action on the first, and  this  
purpose was SO unequivocalIy expressed that i t  was impos- 
sible for any one, either the court or the opposing counsel, 
t o  rnieapprehend i t ;  and it would be a reproach to the law 
if i t  were to sacrifice the rights of a party upon a technical- 
i ty,  so strict and  unimportant as the  one insisted on here.. 
I n  looliillg to the inteniion with which i t  was done, and 
being governed in his action thereby, His  Honor did ex- 
actly w h a t  \Tas done under similar circumstances by this 
canrt in the case of flilb v. Gnc~ton ,  S1 N. C., 303. There, a 
plaintiif ill ~ l i c  s u ~ ~ e r l o r  court had taken a nonsuit as to 
one of two defendatlCs, a n d  gone to trial as to the other one, 
aarl, a f t ~ r  judgment, appealed. In  considering the case, 
J u J r e  D I L L ~ D  ldies  note of the nonsuit, but says he shall 
trcat i t  as a 97olkp~o~c71~2' ,  because ilc understood it to have 
becn so itltenr1t.d by t l ~ e  party. 

And as to the other: While it  u-ould have beell perhaps 
muse regular, when the defendant, Welsh, made his appli- 
cation to be allocvetl to come into the cause, to have framed 
:L collakral and distinct issue between the plaintiff and h im-  
self, still, nothing of the sort, was done;  but a t  his own 
indance and  sulicitation he was made a party defendant i n  
thi.; action: and having thus  voluntarily gotten into the 
~ a m e  boat with the other defendant, he ought not, now to 
eom1)lain that  he has to sh:m the perils of the voyage with 
her. And besidcs, we do not see that  any  harm could pos- 
sibly come to h i m  i n  the matter ; for as i t  was, there were 
only three issues snhmitted for the consideration of the jury, 
and  all of them so simple and easy to be comprehended 
that  they could not produce any  e~nbarrassment in the 
minds  of the jurors. 

But after much consideration bestowed upon it ,  me have 
come to the conclusion that the defendants have a right to  
complain of the refusal of His  Honor to charge, as requested 
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by them, in  regard to the  effect of the evidence upon the 
point of the  insolvency of Th[jmas P. Burgcvyn. 

The  presumption of payment, arising from tlle lapse of 
t ime under the statnte, isone that the law itself makes: and 
i t  has such an artificial and technical weight that  whenever 
the  facts ape admitted o r  e,tablislred, the court m u i t  a1)ply 
i t  as an inference or intendment of the law ; aud so too t he  
huestion, whether iha t  presnmption bas bren r cb~~ t t ed ,  is 
one of law, which, when the facts are  ascertained, t h e  court 
m u s t  determine, and not leave to the cliscretion of the jury- 
,4s was said in  Buie v. Buie, 2 Ircd., 87, the  lam intends to 
give to the lapse of time such technical weight a s  to regtiire 
a jury to  presume a payment, unless the presuu~ption 1s re- 
butted ; arid " it is a question s f  l a w  for the  court, wliat cir- 
curnstances, if true, are sufficient to repel it." And the 
same principle is disinctly recognized i n  WalZter v. Wright, 
2 Jones, 156 ; in  TVoodhouse v. Xinznaons, 73 N. C., SO; 2nd 
by the  supreme court of the state of Pennsylvania, wllere 
they have a statute similar to our own, in  the case of Cope 
v. Humphreys, 14 Sergt. ck It, 15. 

The statute, whi le  not strictly one of limitation, is i n  the 
nature of such ; acd  under it, the lapse of t ime creates, n o t  
a legal bar, but a presumption of payment, which, tbongh 
riot conclusive, is yet prima facie evidence of i t  ; and tliis 
presumption is not to  be subjected to the  discretion of a 
jury ; but  the law holds them bound to i t  if the facts are 
such as to put i t  i n  operation. 

If  the facts relied on to repel this inference of the law are 
disputed, or if the testimony in  regard to them is conflicting, 
then they must be left to the jury to  be ascertained, ~ i t h  
such instructions as to the  law, given by the  court, as will 
enable them to apply it  for one side or the other accordingly 
as they may find the facts to be. But if the facts are ad- 
mitted, or if they be established by uncontradicted testimony, 
the11 i t  is the duty of the judge to announce the  conclusion 



JANUARY TERM, 1881. 567 

of the law upon them, and not sub~n i t  the question of pay- 
ment, as an open one, to the jury, 

In the case before us, there were two circumstances relied 
upon ta repel this presumption of payment: 4.  The insol- 
veucy of the principal maker oh the bond, Thomas P. Bur- 
gwyn ; and 2, The payment ar endorsed upoa the paper. 
These two the plaintiff undertook to make good by proof. 
Xn regard b the first, he proved by Mr. Peebles that the said 
Burgwyn, in  November, 1866, made a deed in trust, convey- 
i ng  all the pcoperky he had to witness as his trustee for the 
paymend of his debts, and from that time until Bis death, 
in the yealr following, he was insoive~at; tliat in  the year 
1853 h e  had given o mortgage fur $28,008 upon certain of 
his lands, which was foreclosed and satisfied in full, by a 
sale of &he land in 186s; that this mortgage and tbe deed 
in trust to embraced a11 the property left him by the 
result of the war, and Chat i t  failed, by a large amount, to 
pay 11is debks; but that, until the war, he was a riel] man, 
.owuing in lands, negroes, stock, &c., $150,008 north of prop- 
erty, and that a debl of $4,000 or $5,000 could have been 
made out of him i n  1859, 1860 or 1862, and, but  for the 
stay law, up to November, 1866. T h e  phiatiff also proved 
by Ms. Galwert, who was the administrator of said Burgwyn, 
that his property had failed $0 pay his debts, and t l ~ a t  no 
paymenl had been made by him, as administrator, on the 
claim of plaintiff. ''a'lris was the whole of the evidence of- 
Sered as to the ii~solser~cy of Thomas Buygwyra, and beiug 
uncontradicted, and the defendant's prayer for instruetions 
being irl tbe nature of a demurrer to it, i t  was the duty  of 
His Honor to  have dekerminetl, as a lnakter of law, its suffi- 
ciency to r e p 1  the presumption of payment springing out 
of the admitted l a p ~ e  of time, and he should not have sub- 
mitted the question of insolvency, at all, to the jury. That  
the evideace offered was wholly insufEcient for tlre end in 
view hxom.es perfectly manifesk, when if Is subiected ho that 
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test which this eonrt bas prescribed in marly of its decisions. 
McKinder v. Littlejohn, 4 Ired., 198, and Walker v. Wvighl, 
supra, and the cases there referred to. There i t  is said that  
the only true rule, in such a case, is to require such a state 
of insolvency to be shown to lmave existed, during the entire 
ten years next after the maturity of the debt, as will prove 
that  the debtor did not pay because he could not, and noth- 
ing short, of this n7ill the iaw permit to destroy its own 
inference arising from the lapse of time. Besides this, in a 
case like the present, the presumption of payment, unlike 
tlltlt which is raised of the death of a party from his being 
con tinually absent arid unbrard of for seven years, is, by 
law, referred to a particular period of time, and has relation 
to the day on wbich the debt became due. PozueEl v. Brid-  
ley, Buyb., 151. If that be done in  this instance, it will be 
seen that %hen his debt matured in 1856, Mr. B L I ~ ~ W Y I I  was 
a man of large fortune. So that we are of the opinion that 
m h c : ~  requested by the defendants to do so, Hlis Honor should 
11ave inslructed the jury that the evidence in regard to the 
inso;veticy of Thomas P. Bargwyn was, by the law, deemed 
insufficient to repel tlle presumption 5f payment arising 
un,fer the statute, and he should have eliminated altogether 
the question of his insolvency out of the matters submitted 
for their consideration. 

His  I-Ionor seems to h a ~ e  given right instructions to, the 
jury as to the efleet; upon the rights of the parties, which the 
credits, as endorsad o n  the bond, should have, according to 
wllnt the jury might find to be the truth in regard to them, 
and  ~t may be that in coming to the conclusion they did, 
the jury were solely influenced by that portion of the charge 
and t11e evidence on that single point. But  i t  cannot be 
certainly kilown that they were, ancl it is that uncertainty 
wl~ich  entitles the defendants to a new trial. They have a 
r i g l ~ t  to have the question, as to the truth of those credits 
aud their proper dates, considered of, freed from all connec- 



2. The  ~i1111isit11l in evitlence of ~ o t r ~ s  I I ~ U I I ~  \vl~icli :t jl:tlg:.mt!nt bat1 heen 
rentlcretl, k~ntl par01 proof to irli21it:fp the 11<1tt.s i ~ s  [hose upon wl~icl i  t h e  
jnilg~ncnt was rel-ttlrretl is 11ot erl.or., 

4. 111 a n  action to recover 1an11 w!~erc p! i~i~~t i l f ' . .~~igl i t  to inraliclnte s de- 
cree of a, court of equity for fr;l!~tl, it is ca'npt3tt:!lt to i)rovt: t l ~ c  (lechra- 
tions of one of the parties to tire eqt~i tg  snit, 1101 a picrty to  the present 
action. 

.5. I n  $rich action it is cornpetrnt to prove hj- tile ])]:lintiff a conversation 
between plaintiff and t le fcnt la~~t  (a pnrt,y to t l ~ e  eq~i i ty  suit) which took 
piace pending the equity suit. 
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6. Two brnthersexecnted an agreement " tha t  property, real or pewonal, 
tha t  m;ay be :~cqniretl from either of their parents, either iu the  nmne 
of one or both of them, shall be held jointly between them, i~nt l  if the 
collveJ.ance is matle in the name of one. ~ I P  is to convey an  e q i d  i i~ter-  
est  in conrmon to the otlwr a t  a co~ryetlient, suitable and ~ l ~ a s o ~ ~ a ~ ~ ~ e ,  
time ": Held, tha t  the sutlject matter of the ngreement mas c,oufiuetl to 
propt~rty a e q ~ ~ i r e d  by gift, will or inlieritnnee. 

7 .  Where the co r~ r t  below heltl that  a tlrcree, rendered in a suit t~ased on 
said aglwment  co~lcrrning property p ~ ~ r c h a s e d  by one of the  brotlrers 
from their Lither, was f r a n d ~ ~ t e n t  on its face, this court, wlrile not frllly 
assenting to the ruling, mill not grdnt a liew trial because the yue4ion 
of fraud mas left as a fact to be foi~ncl by tlre jury.  

8. 1 1 1  a n  action to  recover 1ai.d where the pl:ri~rtiffs sought to invnli11:~te a 
dwr re  of :i court of equity for f lxr~d, it appeared tha t  the pli~intiffs had 
obt:~intvl an injt~tiction r e t r a in i r~y  t l ~ e  drfentlant {who was plaii~liff in 
the e q ~ ~ i t p  suit) fram psoceedin~ nntler the decree and hat1 applied t o  
be n~at le  partics to  said s l i t  for tlle prlrpow of moving to  set aritlt: haid 
drcsee for fra11c1, and t11:ct a t  the hearirlg the f o l l o w i ~ ~ g  ortler Ir;til been 
enter t~d by c o ~ ~ s e n t ,  " ortlered, :~rljl~~lgt:d and decreed that  the rc-tr:~in- 
ing ortler heretofore matle in this aetion be vacated ant1 the injr~~lcrion 
dissolretl : ~ n d  the petition dismi;ietl:" Held, that  the qnestioii of fr:~ud 
mas not res adjudicata and that plaiutiKs were not prrclk~tlrd fsotn re- 
opening the controversy. 

9. Upon jntlgment being rentlered against di'fendaut 'in :In aetion to re- 
cover land. it is 11ot error to  enter a suinriiary j~ idgment  ;~g;liilst the 
snreties 011 his bond. 

(Lnssiter v. D q ~ ? : i ~ ,  64 N .  C. ,  19s; Bond r. Mc.Vider. 3 Ircd , 4-10; Yrc~,!er v. 
Vilson, 2 Dev. & Biit., 27ii; PLutnmw v. Wheeler, Bt~.ib., 47.'; Je1i1zin.s 
v. Joii~tston,. 4 Jones Eq., 149; Snzilli v. Newbern. 73 N .  C.,  333; Su5ep- 
son v. H a l m ~ ,  69 N. C . ,  387, cited and approved.) 

CIVIL ACTION to recover land tried a t  Spr i l~g Terlu, ISSO, 
sf BUNCOMBE Superior Court, before Schenck, J. 

T h e  defendant appealed from the judgment below. 

Nessrs, Merrimon & Euller and J. H. Merrimon, for plaintiff. 
Jlessrs. Battle &. Nordecni, 6'. A. 114oore and F. A. Sondley, 

for defendauts. 

SMITH, C. J. This  cause has been several times before the 
court, and last, on the  defendant's appeal for errors a s l g l ~ e d  
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in  its conduct a t  Jannary  term, 1878. T h e  facts now set 
out  in the  record, essentiallg the  same although differing i a  
some particulars, so far as  they are  deemed conducive to a 
proper anderstanding of the  ex(-eptions, may be t h u s  sum-  
marily stated : 

On the 6th of September, 1850, the  brother;, Robert 111. 
and \irillianl L. I lenry,  in order to secure to each a n  equal 
share of tlle propert! which either might  derive from fa'tl~er 
a n d  mother, entered i r ~ t o  :i ~ n u t u a l  agreemertt wl~erehy i t  i s  
provided, " t h a t  any property real o r  persdnal tha t  may be 
a c q r ~ ~ r e d  from either of t l ~ e i r  parents, either in the  name of 
one o r  both of  then^, sitnll be held jointly between them, 
an(1 if the conveyance is made in the  name of one, he  is to 
convey an  equal interest i n  common to the  other a t  a con- 
veiiient, suitable and reasonable t ime ; the  said ........ are  
to  artswrr equally for all irnprovernents p ~ l t  on a n y  of tlreir 
joint property, and if one or the other shall sup~r i l i t end  tlte 
improvements of property, he  shall be paid for i t  out  of the  
property, ~ n a k i n g  due  allowance, &I:., or otherwihe paid." 
B y  its terms the aqreelnent was to be in force ":is long :is 
either of the  parties to it shall wish i t  to cont~nnt. ,  or until  
they sllall ......... its being settled between them, a t  which 
titile t l ~ e ~ r  joint property shall be d~videcl between them." 

OII the  9th  of Decetuber, 185'11, Robert Henry,  their fatiler, 
of t l ~ e  age of ninety-seven years,.and then owning " t h e  
Sul1)lrur Spriug tract of land," now in  dispute, conveyed 
t h c  s a n ~ e  by deed to t h e  said \Villiam L. Henry,  reciting as 
the  consideration therefor the  payment of $1,300 to oue 
Peter JIostdly,  of $100 to l~imself,  and  the renderiuq of 
divers services to l j i tn~elf  and family, subject to six notes 
ainonntirl'g in all  to $10,000 a t ~ d  payable in equal annual  
instalulents with intvrest from the first day of January ,  
ISCIO. 

To enforce the  speci tic perfbr~nar~ce of the agreement, sui t  
was instituted i n  the court uf equity of Buncombe in  1863, 
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by  R. M. against W. L. Henry.  T h e  cause after many con- 
tinuances was transferred to the  superior court of Bun- 
combe, and a t  spring term, 1869, by consent a n  order was 
entered referring " the  matter i ~ ,  dispvte i n  all its lawful 
and  equitable bearings to J. G. Martin and \I7. D. K:inkin 
to determine the same," according to the  spirit o'f the p?pc.r 
w-iting specified i n  the  bill and alleged to be executed hy 
the said parties when established, and  making the award a 
rule of court. At  fall terrn, 1S72, the  referees made their 
report after hearing and considering the e?idence adduced 
by the contestants, and award as f'olloms: 

1. The  articles of agreement dated September Gth ,  1850, 
are  genuine and binding. 

2. T h e  agreement is applicable to the  S u l p l ~ u r  Spriugs 
property after paying therefrom the  just claims attaching 
thereto a t  the  death of Robert Henry ,  and  that ~ u l ) ~ j c r t  
thereto and to the  costs of the  reference the  said property 
shall be equally divided bi;tween the parties. 

T o  the report, exceptions were f led by both, and a t  spring 
term, 18'73, by c o n ~ e n t  the  cause was o r d e ~ d  to be relcovrd 
to the  county of Rutherford, s~ibseyuently c l ia~~gei l  by  the  
 jart ties to Graham county, and a t  spring term. 18'74, a con- 
sent decree entered finally disposing of the  contrnrerqy, 
whereby the complainant recovered the Sulphur  Springs 
and  various other tracts i n  fee, and  was declared entitled to 
process to put  him into possession, and a deed of conrey-  
ance from said IJTiiliani E., and the latter exonerated from 
all further obligations under the said agreement. P u r s ~ ~ a n t  
to this judgment, title to the  sevelal tracts was (by d ~ c d  
January  30t11, 1876,) duly conveyed to said William L. Ly 
t h e  said Robert hf. Th is  constitutes the tlefendaut's claim 
a n d  is the source of his title i n  t h e  land. 

T h e  plaintiffs derive their title also under the said Robert 
XI. as follows : Samuel E. Gudger,executor of Robert Henry,  
deceased, on the 8th of Februdry, 1867, brought h ~ s  action 



JANUARY TERM, 1861. 673 

a g a i ~ ~ s t  William L. in  Buncotnbe superior court of law, and 
t l ~ c  same l~aving  been transferred to the superior court and 
then removed to Haywood county, at  spring term, 1872, 
recovered judgment in tho superior court of the last men- 
tioned county upon the specialties filed for the sum $5,226.26 
with interest on $3,569.14 principal money, and his costs, 
and this judgment was docketed in Bnncombc county on 
the 25th of July fo l lo~ing .  On this judgment execution 
issued from the court in which i t  was rendered to the sheriff 
of Bnl~combe on July 3d, 18'72, under which the Sulphur 
Springs laud was sold to the plaintiff's and .T. L, Henry on 
September 28th thereafter, for the sum of $6,475, and duly 
conveyed by the sheriff's deed of the same date to the said 
purchasers. 

The  plaintiffs also claimed title ~ n d e r  a previous sale by 
virtue of several other executions issued on judgnlel~ts 
against said William L. and the same sheriff"s deed pursu- 
an t  thereto, but as the executions were not produced and no 
sufficient proof of their loss offered to admit of secondary 
evidence of their existence and contents, this alleged source 
of title need not be considered. 

As tho plaintiffs claim under the execution exhibited, and 
the sileriff's deed last executed is posterior to the lien created 
by the filing of the billin equity by the defendant, Robert M., 
t he  efficacy of the final decree in which suit, by relation to its 
commencement, is to transfer the estate in the land, then 
vested in William L., to the present defendant, and to re- 
move all liens and encumbrances, intermediate attaching, 
even when consummated by a sale, i t  is obvious that unless 
the decree can be successfully impeached for fraud, and i t  
is open to such evidenfl;e on the part of creditors, i t  must 
prevail over the plaintiffs' title and defeat their recovery, 
This  the plaintiffs proposed to do;  and upon issues sub- 
mitted to the jury and the evidence produced in relation 
thereto, they find that, first, the plaintiffs are the owners of 
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the land and entitled to possession; and secondly, they are 
entitled to recover damages a t  the rate of $600 per annum 
for the four yeqrs admitted to be the period of the defend- 
ant's occupation of the prenlises. During the trial various 
exceptions were taken for the defendant, the validity of 
which we are required to examine : 

Exc. 1. The plaintiffs offered in evidence a transcript of 
pnceedings instituted in the superior court of Buncombe to 
set up the proved but last will of Robert Henry  and the 
final decree therein establishing its contents, to which the 
defendant was a party. The defendant objected to the trans- 
cript for want of jurisdiction i n  the court and for irregu- 
larity in  the proceeding, but i t  was admitted. The  purpose 
for which the evidence was offered is unexplained, nor are 
its ~nateriality and pertinency to the issues seen, If the ob- 
ject was to show the actual representative character of the 
suing executor, Gudger, and sustain the judgment recovered 
by him, the evidence was wholly needlegs, for the judgment 
is proof of itself and requires no support to validate the exe- 
cution issuing thereon and the sale under it. Tlie adinis- 
sion of the transcript, whether irregularities appear in the 
proceeding or there is a want of jurisdiction in the court to 
entertain it, could in  no manner prejudice the defendant's 
case, and furnishes no ground of exception. 

Exc. 2. The plaintiffs were allowed after objection to in- 
troduce four notes executed by Mr. Henry to Robert Henry 
his father, on  December 9th, 1859, payable a t  different 
times, and the last becoming due January ls t ,  1864, each in 
the sun1 of $1666.66, and to prove by the executor that the 
judgment was rendered upon them. If the record of the 
judgment identifies the notes as the subject matter of the 
suit set out in  the writ and declaration supposed to follow 
it, under the former practice, the production of the papers 
and the proof were useless, and if the cause of action is not 
sufficitntly identified, the evidence was clearly competent. 
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But in neither case is the proof important for any other pur- 
pose t h a ~  to show when the cause of action accrued and the 
recognition in the deed of the deceased of the indebtednesj. 
as a charge upon the laud. This exception for similar read 
sons mast also be overruled. 

Exc, 3. The defendant was not permitted to prove by the 
witness that the deceased was a citizen and resident of Clay 
and not of Euncqmbe couuty, and that in consequence the  
probate was n nullity and tbe witness was not a legal arid 
qualified executor. Thiv objection is met and disposed of 
in  what has already been said,and further comment is need- 
less. The judgment in Clay cannot be collaterally irn- 
peached, and must remairr and be conclusive, until reversed 
or modified by the court in which i t  was rendered. 

Exc. 4. This exception will be considered last. 
Exc. 5 .  The plaintiEs in  support of their allegation of 

collusion and fraud between the parties in  erlterir~g the de, 
Cree in  the equity suit, proposed to show from declarations 
of William L., made just previous thereto, that himself and 
brother were going to court, that there was an  agreement 
between them that Robert M. was to have half the profits of 
the Sulphur Springs until the Rollins suit, was decided, and 
half the land if Robert M. gained it. This evidence was op- 
posed on the ground that to invalidate the decree both 
parties must concur in  the attempted fraod, and the separate 
intention of one, not participated in  by the other, was in-  
sufficient, nor was the declaration competent against the 
defendant, Robert M. The  proposition of law contained in 
the objection is correct and is supported by the case of La$- 
fiiter v. Davis, 64 N. C,, 498, and the other references in the 
elaborate and well considered brief of tile defendant's coun- 
sel. But proof of participation in  the meditated fraud can 
usually only be made by showing the separate intent of 
each, of which their respective avowals would be deemed 
most satisfactory. The decree itself, the act of both, the 



plaintiff5 i~?sist, coi i t ,~l~ls  itltrii~sic. evi,lt.n .e of the fr,iudo- 
lent intcant, 2~11~1 t 1 1 ~  (\~~1dl"<iti*)!l'; of t l ~ e  t!it~ll oitner of the 
land of such iutrnt  are use! in corr ~ h r , l t i o l ~  of t l ~ e  other. 
The o1)jection llcs ~ i o t  to the c o m p e l c t q  of tile evid r rnce so 
lnuch as to its sutfi(.ieuc\r to t~?t~ihlish the vitiating fraud, 
and  i t  does not apjiPar lhat t l ~ e  ,jury were not correctly in-  
formed of the force of the  evidence nnd what was newisary 
&o be 1)roved for a succe~sful iml)each:nelit wf the b o n a j d e s  of 
the transaction:. 

Exc. 6. The  plaintiffs w r e  a l l o ~ e d  to prove a convers4 a t '  1011 

btweel l  the pla~nt~fY, P iukuey  Bol l~ns ,  and  Robert bl., 
jt~herein the latter urged the witness, Pinirney, to buy the 
Sulphur Springs land and declared t l x t  said Robcrt 14 had 
110 ciain1 upon i t ;  that  on behalf of the plaintifYs, he  then 

to defend the suit against \Yilliarn L ,  and while 
preparjnlg to do so the consent decree was entered without 
the  knowledge of either of them. The objections to t11e dec- 
larations a r e :  First, Tha t  they proceed from a party 
then hostile to the defendant, and were made before the con- 
veyance under the decree; and  because, Secondly, I t  mas 
the province of the jury, not of the court, to determine 
~vhe re  the fraud, if any, was conceived. What  has been 
said in regard to the preceding exception applies with equal 
force to this. We do not understand the judge as with- 
drawing from the jury and passing himself upon the  effect 
of this testimony. H e  allows it  to be heard and acted upon 
by the  jury, and  its competency and  relevancy he must of 
necessity determine before it  can be heard. The  evidence 
in connection with other facts fended strongly to indicate a 
fraudulent intent in  the party by whom thc subsequent con- 
veyance was to be made, brought about by inducements 
afterwards operating on his mind, and  assented to by t he  
other, the defendant, i n  accepting such conveyance. In 
cases of fraud it  has been repeatedly held that declarations 
of the intent of the grantor made just before his deed was 
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executed, accompany and affect the assigned estate, and 
may be shown by a creditor to impeach its validity. 

Exc. 7. The court instructed the jury that the property 
" acqui~ed from either of their parents," the subject matter 
of the apeenlent  of September 6th, 1850, was confined to 
such as either might obtain '* by gift, will or inheritance 
from their father or mother, and did not embrace property 
purchased bonaJide and for full value from their father o r  
mother," and directed the jury to enquire how the laud in 
dispute has been obtained. We concur in this construction 
of the instrument, limiting its operation to such property 
or to such part of the v a l u ~  of i t  as is a gift or gratuity to 
the recipient. The  will of the testator confirms his deed to 
his son William L. conveying the Sulphur Springs and ad- 
jacent land, thus apparently recognizing the inadequacy of 
the pecuniary consideration thereill stated and the excess of 
its real value as a gratuity to him, the facts of which were 
properly left to the consideration of the jury. 

Exc. 8. The court reserving the point until after verdict 
then ruled that  the decree was upon its face fraudulent be- 
cause i t  included property which the bill showed the com- 
plainant was not entitled to. The ruling seems to be 
countenanced by what is said in  the opinion of RODMAN, J., 
in  the former appeal. " A decree by consent b i~ lds  the par- 
ties and their privies In estate, but i t  is open to these last to 
impeach i t  on the gro:?nd that it was fraudulent to tlleir 
injury ; and in the prcsent case it would be fraudulent as to 
the plaintiffs, if i t  gave to the defendant, R. hl. Henry, any  
greater estatc in the property than he was equitably entitled 
to, and than would have been given him by the court on a 
hearing of the action." Without giving full assent to the 
legal proposition thus laid down, since i t  aclnlits no y ualifi- 
cation even in case of error in judgment, and in substance 
requires a consent decree in order to its validity to conform 
to a construction put upon the contract i n  another and dis- 

3 7 
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tinct form, the ruling of the court was not required on the  
point, because the question of fraud was left as a fact to be 
found by the jury, anh  their verdict finds there was fraud 
in  the transaction. 

EXG. 4. The  defendants preliminarily to the introduction 
of any evidence of fraud i n  the decree and  to estop t l ~ e  
plain tifrs from going into that enquiry, exhibited a trans- 
cript of the r ~ c o r d  of proceedings, instituted September 14th, 
1874, in  the superior court of Graham by the plaintiffs 
agailist the said 12. hl. Henry and \V. L. IIenry to impeach 
the  said decree as having been obtained by co l l~s ion  and 
fraud and with n special intent to defraud the  complain- 
:tnts, and  prayixlg for an injurlctioxi to restrain the  said 
Robert M. from proceeding under the decree to get posses- 
sion of the land, and therein giving notice of a proposed 
motion to be allowed to become parties to the suit, to the 
end that  the decree may be srt  aside and reversed. The 
order for tile injunction was made and the defendant, Rob- 
ert  M, answered t he  complaint, denying the imputed fraud 
and collusion and averring that  the decree was i n  pursuance 
of a compromise of conflicting claims of large amounts, and 
the consideration received by said William L. was a full 
exo:~eration from liabilities to theamount  of many tlaousand 
dollars. The  p la i~~t i f f s  amended their complaint, setting out 
the  particular c'ircnmstauces attending the suit in equity, 
and the evidence of its fraudulent character aud  object de- 
veloped during its progress and  in  its mmagement ,  a n J  
charging a p r o 1  agreement between the parties tha t  one- 
half of the land recovereci should enure t o  the  benefit of the  
children of William L., and a conveyance made thereof, and 
praying that the decree be declared void and the matter of 
the  suit re-opened. To  the amended complaint the defend- 
a n t  i n  his amended answer opposes a positive denial of the  
,zllegations of fraud,-explaining the  nature and  grounds 
of the proceeding it] equity,-admitting the reference to the 
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arbitrators and the sward declaring valid the original 
agreement and giving the defendant Robert M. one-half of 
the Sulphur Springs property, after discharging the liens for 
the renmining unpaid purchase money-the filing excep- 
tions among which was the failure of the referees to take 
into account the other propwty claimed to be within the 
operation of the agreement, the allowance of which would 
have entitled the plaintiff to the whole of the property. A t  
the hearing of the cause on Decen~ber 23rd, 1874, and on 
agreements of counsel, His Honor ordered, adjudged and 
decreed that " the  restraining order heretofore made in this 
action and 1)etition be vacated and the ii~junction dissolved 
and the petition dismissed" at  the cost of the petitioners. 
t ' p n  this evidence the defendant contended that the ques- 
tion of fraud i n  the decree had become res adjadicatu and 
the plaintif& were precluded from re-opening the contro- 
versy i n  regard thereto. The court overruled the objection 
and admitted the evid~uce.  

It does not appear that the merits of the dismissed pro- 
cecding were considered and passed on, and the mere dis- 
anissal of the case is not ill our opinion followed by the con- 
sequences supposed. Such an  entry has not that effect when 
applied to an action at  law under the former practice, but 
is held to operate as a discontinuance only. The entry 
" dismissed at  the defendant'? costs does not show," says 
Dar;~m,, J ,  in Bwnd v. McNider, 3 Ired., 440, " that the mer- 
its of the cause passed in rem judicatam," nor does the order 
for payment of costs furnish "ptairna facie evidence to be 
left to the jury of an accord and satisfaction." See also 
Carter v. Jt.i'l~on, 2 Dev. & Bat., 276; Pluwimey v. Wheeler, 
Busb., 472. 

A different effect is ascribed to the unqualified dismissal 
of a suit in equity upon the hearing, and such decree is 
held to be a bar to another. This seems to follow from the 
practice i n  that cousb, when the decision is adverse to the 
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claim for relief, as a final adjudication to dismiss the bill. 
Jenkins v. Johnston, 4 Jones Eq., 149. 

The  judgment in this proceeding was in support of a 
motion to vacate a restraining order previously granted and 
to dissolve the injunction, not upon an examination of tkle 
merits of the case presented, or an  inquiry into the alleged 
fraudulent and impeached decree, but, as we think may be 
inferred from the record, that the case made in the plead- 
ings did not authorize the intervention of the plaintiffs in 
a proceeding to which. they were riot parties, to set aside a 
decree not binding on them, and open to proof of itefraud- 
ulent character. Nmith v. Nezcbern, 73 W. W., 303. The judg- 
ment of dismissal, after the rescission of the preliminary 
order, ought to l ~ a v e  no otlier force than a refusal to take 
jurisdictiot:, by this method of procedure, and pass upon 
the validity of the decree. The  case does not ytrictly fAl 
within the rule prevailing i n  equity by which, when a cause 
is finally beard upon its merits and dlslnissed, the decree is 
a bar to another suit. We may further suggest now tllat 
there is but one form of action admitting of but one con- 
struction of the e n t ~ y  of dismissal, wllether that  adopted in  
the courts of law is not more consonant with the presurned 
intent of the parties and better calculated to subwrve the 
ends of justice, and  protect the rights of litigants. The 
objection must be overruled. See Swrpson v. Harvey, 69 N. 
C., 387. 

The last and remaining exception is to the entering np a 
summary judgment against the sureties to the bonds given 
by the several defendants before beiug allowed to answer 
and defend -the action, under the provisions of the act of 
hiarch, ISTO. Bat. Rev., ch. 17, § 382, a. k,. c. 

While there is no direct authority given to enter up such 
judgment, i t  is manifest such was the intent of the enacb- 
ment, and for these reasons : First, the bond or undertaking 
is required of the defendant before he is permitted to plead, 
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answer or demur, just as the plaintiff is required to secure 
the  defendant's costs upon bringing his action. They are both 
placed i n  this respcct upon an equal footing. Secondly, the 
condition of the  plaintiff"^ undertaking is to "pay the de- 
fendant all such costs as the defendant shall recover of him 
i n  the action," and that of the defendant's bcnd "to pay to 
the plaintiff all such costs and damages as the said plaintiff 
may recover in the action." The only difference is the ad- 
ditional word " damages" in the  latter case, growing out of 
t he  different relations of the parties to the cause. Thirdly, 
the liability in each case is determined by the liability of 
the respective parties to the suit, and hence ~ ~ o t h i n g  is dis- 
putable by the sureties except a denial of their execution of 
the undertaking or  bond, requiring a jury. For these rea- 
sons we think a summary judgment may be recovered as 
well upon the defendant's bond as upon the plaintiff's un- 
dertaking, and the same remedy was intended in both cases, 
as soon as the amount of the liability of the principal in 
either case is definitely ascertained and adjudged. The 
implication of sucll intent is scarcely less forcibly than if 
expressed in direct words. 

We have thus carefully reviewed the points presented in 
She appeal in tliis protracted eontroversy, which we suppose 
must terminate in the present decision. TtTe have not ad- 
verted to any  equity growing out of the agreement, and as 
suggested by thc court heretofore, because we find no amend- 
ment setting up an equitable defence, and the case i n  this 
regard is the same as that before presented. 

There is no error and &he judgment must be affimed. 
No error. Affirmed. 
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PEOPLE'S NATIONAL B A S K  of F:tyettevilie v. A. A JEcKETIIAS 
and others. 

4 I1L.tSD CIVIL ACTIQN tried a t  Fall Term,  1880, of C v m c  
Superior Court, before Azwy, .J. 

T h e  plaintiff appealed from tlie lculing below. 

S a r s ~ ~ ,  C. J. T h e  defendants are  sued as suretips on  a 
bond alleged to have been executed by Archibald McT,ean 
as  principal obligor, on his  appointrnellt as cashier t o  sec4ure 
t h e  faithft~l performance of his official cluties, m d  t l ~ e  only 
question presented in  the appeal is  as to the sbdrniwibility of 
certain evidence offered by the defendants, and after ol)jcc- 
tion, received by the court up11 the trial of tbe issue of t h e  
validity of the  bond. 

T h e  evidence introduced was an  ent ty  in tale hook of the  
bank containing the  records of proceedings of t h e  board of 
directors, i n  these words : 

" A t  a mee t i r~g  of the directors of the bonk this day i t  was 
ordered that  A. McLean, cashier, be suspended for fifteen 
days and tha t  he  have no connection with this bank for tha t  
time, and  he is hereby requested to file in this bank, deeds 
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o r  mortgages or well endorse-d notes to make good all  of his 
liill~ilitics in the  bank. 

S t  1.: fultller ordered by t h e  direetow that  B. Fullcr,  Eq., 
fill t l : ~  place of cashier of this Lank u~r t i l  fortllcr orders, a n d  
t h : ~ t  1 2 ~  enter at ollce otl the  tli:ct:arge of it. tlutie.;."-with 
n:ln:er of' weinbers of the  board ~ t r e ~ c n t ,  ntld d:ttetl Soveln- 
her 2?tii9 1876. 'Illis etltrp of the ~ c t i o n  of t!ie board of' di- 
rect ' rs  was introdr~eetl as Cel:tIir:g to slrow: 

1. T h a t  t l ~ c  bond t)ad never k e n  exvcutetl, and  was not 
1ool;ed to a; aCoi*(lilig i t~delnni ty  [or tlre clelincjuencies of 
t h e  rerilored incumbent,  which the  defkndants if bound 
were nhandant ly  able to make zo~(2. 

2. T l ~ a t  tbe  indehtedrless weis personal a n d  did not arise 
o u t  of ally bre:icl~ or owis:io!l of olEc.ial tlqty, alrd 

3. Ti,:lt i t  was rcpuqnant to tile te3tirnuny of tbe princi- 
pal  wiii:.ss e x a m i ~ ~ e r l  for the p1air:tif-f. 

r 7  l he csception i$ 11nt to the comlietcncy of the  record to  
prove any tllateriat f ~ t ,  but  to its relevancy for a n y  of the  
p u r j m ~ e s  for mliicli i t  was a~lducerl .  

'f he removal of a defau!iing agenl or officer and the effort 
to ohtai r~ from his property the menlls of security against 
loss, a 1,lain fiduciary obligut:l)n reatillg ulmn the  managing 
tlircctors of the  hank, ~ K o r d  but  very slight evidence, if any, 
of tire non-exerutiori of a bond which a previous record 
shows to llnve bcen tendered and accepted froru the  cas l~  ier, 
nlld t h y  ;ire presumed to be cognizant of it. I t  was tlie 
du ty  of the bo:~rrt to seek a n d  ohtain from the debtor h im-  
self ,zlltl from his resources, ample indeniuity aqdinst loss to 
t b e  bank if he would give i t ,  a n d  i t  is a strained inference 
drawn from a n  effort to get security from the p ~ i n c i p a l  
wllicln ennres to the  benefit of the sureties, that  i t  is an  ad- 
mission that  they are  not liable a t  2211. T h e  evidence is 
more pertinent I~owever for this, tlian for a n y  other avowed 
purpose. 

If the evidence were immaterial or irrelevant, unless i t  
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was calculated to 1nisEead the jury, i t  would not be suffici- 
ent  to justify the setting aside their verdict. I l h y  V. Genfry, 
4. Dev. & Bat., 117. W e  do not undertake to determine, 
however, that  the record may not, in connection with other 
facts proved, have some, llowever slight, tendency to show a 
want  of coafidence in t he  means of indelnrlity already pos- 
sessed, and  thus contribute to the  conviction Chat tlle bond 
had  not been perfected according to law. 

It must therefore be declared that  there is no error, and 
the  judgment is affirmed. 

No error. Affirmed. 

C. W. WIGGIXS, Admr., and others V. SARAH M. McCORXAc 
and others. 

Account and Settlement-Bill of Review-Fruud. 

-4 former proceeding for account and settlement between a11 adtninis- 
trator and grrarctian, which was e~liletl by a decree that the gu:~rtliar~ 
had accollllted and paitl over in full, kc., cannot be r c q e i l ~ . d  by tile 
mere association of other persons as p;~rties i n  a procecdinrr itrvn1~:ing 
the same s~~bjec t  matter, ~ ~ p o n  ze allegation that the gnarilian I~a\.ing' 
made n o  annnal returns ought to have been but wis not chargeil wit11 
the fall amount for whicl~ he was liable. This can only br? tlo~~t! bv an 
act,ion iu nat~ire of a bill of review or to impeach the decree for fraud. 
Tile clernurrer to the complaint in t,his case was prop~:rly s~lstainrd. 

(Dnvis v. Ball, 4 Jones Eq., 403, cited and approveil.) 

SPECIAL PROCEEDING heard on appeal a t  the December 
Special Term, 1880, of ROBESON Superior Cou'rt, before 
Avery, J. 

The plaintiff, C. W. Wiggins, administrator of Neil C. Mc- 
Cormac, a lunatic, who died i n  1874, and E. C. Wiggins, his 
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wife, one of the heirs a t  law of the intestate, bring their 
action against the defendant, Sarah M. McCortnac, wit.loK 
of the intestate and duly appointed his guardian upon the 
inquisition declaring the lunacy, and the other defendants, 
his other heirs a t  law, for an  account and  settlenient of the  
t r ~ l r t  estate in  the guardian's hands. The  complaint shows 
that a pet~t ion was filed on Novcmber 18tI1, 1574, in the 
probate court by the said administrator against the said 
guardian, alleging the death of the intestate on the 14th day 
of the satne tnont t~,  the issuing of the letters of atlministra- 
tion to the plaintifl', tile appointment of Lhe defendalit as 
gunrtlisn i n  1837, her taking possession and  control of the 
personal and  real estate of the lunatic, the want of informa- 
tion as to her having returned annual  accounts, and pray- 
ing that  process issue requiring her to appear and file her 
final admitlistration account, and for further relief; t h a t  
accordingly a sutumons issued of which she acknowledged 
service t l ~ c  same clay and thereupon the following decre - 

was rentlered by the probate judge : This cause co :n i~~g  on 
to be lleard on 'the petition and proofs, both parties bcillg 
pre-ent, i t  appears to tile satisfaction of the court that the 
def;.~idant, who is tlle w i d o w  of the plaintiE's jntestnte used 
the cstate entrusted to l1er hands with all  the prudence and 
care, during her said guardianship, that thc circumstance 
of the ctiie admitted ; and it  furtller appearing that the s ; ~ i d  
defentl>lnt has surrendered and delivered to the petitioner, 
C. W. 't'E7ig,rgins, administrator of her deceased liusbantl's 
estatc~, tlle wllole of the estate; It is therefore ordcred, ad- 
jutlgcil a n d  decreed th:~t tbe defendant has accounted and 
paid over in full to the said administrator in  all respcczts in 
wllicli slle wa5 liable by reason of her said guardi,i!l.,liip ; i t  
i s  turttier adjudgccl that t J ~ e  petitioner pay the costa of liis 
pracce 11i1g o a t  of the funds of the estate whenev~r  a sullici- 
encz\i tl~erefbr shall come illto his hands." 

'YLe 1)Iaintiffs further allege that  the guardian under li- 
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cense sold a portion of the lunatic's land for $440, for which 
end rents of land and personal estate she has never account- 
ed except for so much as is enumerated i n  an  annexed 
schedule, and was delivered over in the suit  aforesaid under 
the  decree therein, and no accouilt of 11er guardianship has 
heretofore been rendered ; that the administrator commenced 
a second action against the guardian for the recovery of the 
trust fund renlrtinir~g i n  her hands, but the decree aforesaid 
being set up as a defence, he submitted to a nonsuit;  that  
sui t  has been brought by the heirs aforesaid against him to 
cljarge him with the  whole.estate which he  ought, as it is 
nsserted by them, to have received from the guardian and  
failed to get in his former action. To this complaint the  
defendants d e u ~ u r  and specify as the  grounds thereof: 

1. The  feirie plaintiff is riot a proper party. 
2. The  defendants, other than  the guardian, are improp- 

erly joined with her it1 the  action. 
3. The forner  action and decree, described i n  the corn- 

plaint and unimpeacl~ed for frilud, are a bar to the present 
nc~ion.  

The demurrer was sustained by the court and  judgment 
rendered accordingly, from which the plaintiffs appealed. 

Jfessrs. TV. Z". French and TValtcr Clark, for plaintiffs. 
iTfess~s. Roujland & NcLea?~, for defendants. 

SMITH, C. J. W e  agree with I l i s  Honor i n  ruling that  
the fortuer termir~ated action bet\cecn the administrator and  
guardian, iuvulving the  same subeject matter, is a n  insupera- 
ble barrier to the prosecution of this, and this consequence 
is no t  averted by the  association of the other persons as co- 
plaintiffs and co-defendants. Whatever can be recovered 
in this, could and ought to 11:ive bee11 claimed and recovered 
i n  the other suit. The  matter has become res ncijdicntaand 
further controversy closed by the previous decree unless 
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opened by a proceeding in  the  nature  of a bill of review o r  
the  decree is impeached for fraud in  its rendition. T h e  
com pl:iint assigns no intrinsic error in t h e  decree, alleges n o  
newly discovered evidence, charges no  fraud, but  seeks to  
have  the  tnatters before decided re-opened and  another ad-  
miui-tration account taken solely on t h e  ground that  t h e  
guardian,  having made no  annua l  returns, ought to 11:~re 
been and  was not  charged with the  full amount  for w11ich 
she was liable in  her administration of the  trust. This  is  
the  purpose and  scope of the present action. If the 1)ro- 
ceetls of the sale of the land retain the  qualities and proper- 
ties incident to real estate a n d  could not  be recovered by 
the  atlministrator (to which propositioa we do not wish to  
he u ~ ~ d e r s t o o d  as giving assent) for which reason t l ~ e  heirs 
have joined, then i t  is plain the  administrator, 2s such, is  
not res1)onsible therefor in t h e  action against hiniself. I I e  
is  only account:~ble for what he  ought  to  have ~ecovered 
and lost by the want of proper diligence and cnre. Th is  
neglect lnay be imputed in the  management of t h e  former 
suit ,  but this does not enti tie him to  the  aid of the court i n  
r e v e r i n g  wliat was then atljudged and  neutralizing the  re- 
quits. That  the  objection may be taken by d e n ~ u r r e r ,  w l ~ c n  
t l ~ c  enbstantial facts are set out  i n  t h e  compl:lil,t, is ex- 
pressly decided in Davis v. Hall, 4 Jones Eq., 403, front the  
opillion in which, as appropriate to the  present caw, we 
quote a n  extract:  ' T h i s  is not a bill of review ; not a l l ~ g i n g  
ally error of law or fact i n  the  decree. Nor does the  hill 
allege any  fraud in obtaining the decree, nor otherwise i m -  
peach it, except in  the  single particular that  the  d l e g a ~ i o n  
iu  tlle former t d l  that  the fund wit11 which the  sleves were 
purd1ac;ed belonged entirely to Carter, and  the consequence 
deduced therefrolu t h a t  i a  the  view of this court Carter mas 
entitled to all the  slaves. * " " * No reason indeed 
is given, why the question now made was not presented i n  
the  former suit, nor : ~ n y  allegation tha t  i t  was not made at~cl 
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proof taken on it. * * * Litigation would be interrnina- 
ble, if, after a decree founded on  t he  allegations and proofs 
i n  that cause, the party could, upon an  original bill, obtain 
a decwe on the same tnatter in  opposition to the  first decree 
s iml , ly  upon the ground that  the titles of the parties were 
d i t l ken t  fro111 wllat they were before declared, a t  the same 
titlie uot imputing ally undue practices in obtaining the 
derree." 

We therefore uphold the ruling of His  Honor and sus- 
tail) the demurrer. The action m u s t  be dismissed and  i t  is 
so ordered. 

KO error. Affirmed. 

Excczttion Sale-Statute of Limitations-J~~dgment Lim-Notice. 

1. A sale of laud unt1t.r +,xrc~rtior~ icsnccl more than ten  years niter the 
cl~rcl,rting of the jntl:ment i; invalid. The p~inciple  nnnonuceil in 
Pusour v. 12hyne, 82 N. C.. 119, : lf ir~r~erl .  (C. C. P., 5 254.) 

3. A ~I I I .C~I :LSPP  at C I I C ~  C,I~I> (OIP t ~ x ~ v x t i o n  containing the  date of clocbet- 
in: the judgment) is nll'ectc.11 wit11 notice of the espirntion of the j~i~lg- 
n ~ c ~ ~ t  lien, : L I I ~  stznds in 110 bt.ttvr condition tltau the plaintiff in thc 
w t i o ~ ~  when hr is the prtrcha-er. 

(F'uso~ir r. R7~yne, 8.2 W. C , 110, cited and approved.) 

CIVIL ACTION to recover land, tried a t  Fal l  Term, 1880, 
of ELADEN Superior Court, before Avery, J. 

The  plaintiff clairned title under a deed executed to him 
by W. G. Sutton, sheriff of Bladen county, dated September 
ls t ,  1879. H e  was a purchaser a t  the  sheriff's sale of t!le 
land in  controversy, hy virtue of an  execution, issued July 
3d, 1579. The ,udgment upon which said execution issued 
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and said sale was made was rendered by a justice of the 
peace of Bladen couilty in  July,  1868, on an open account 
dated in  the year 18t35; and said judgment was r~ceiveil  by 
the  clerk of the superior court of said county and docketed 
by him in said court on the 1st of January, 1869. 

Ail execution issued on the judgment, Jmluary 1st. 
1869, returnable to the ensuing spring term of said court;  ,a 

second execution was issued on the 28th day of November. 
1874, and no other execution was issued, except that  on t l ~ c  
2d of July,  lS79, by virtue of which the sale was made. Tt 
was also i n  evidence that  the land dexribetl in the  plain- 
tiff's deed had been allotted t o  the defendant as a IlolnesteacI 
i n  November, 1865, and the report of ' t i~e colnmissioners al- 
loting the  same, was regiqtered on DeceinLer 14t11, 186~. 

His Honor having intimated t!mt he mould hold  tllkit  the 
sale made under the execution, issued more than ten ;;ear& 
after the docketing of the judgment, was not valid, the plain- 
tiff submitted to a nonsuit, and appealed. 

,Ii+cssrs. C', C! Lyon and T4'. A. Gzcfh~t'e. for plaintiff. 
JIess~s.  Stedman & Latimer, for defendant. 

ASIIE, J. W e  concur with His  Ronor  i n  the opil~iorl in- 
timated by hitn on the trial below, in  regard to the validity 
of tilc sale, and it  is therefore ui~necessary to consitler t 1 1 ~  
other question presented on the apl)eal respecting t h e  home- 
stead. 

I t  is provided by ~ec t i on  234 of the Code that a docketecl 
judgment shall be, " alien on the real property i n  the county 
irhere the  same is docketed, of any  person against F~honr 
any such judgment sliall be rendered, and which he may 
have a t  the time of the docketing thereof in the county 
in which such real property is situated, or whicll he  shal] 
acquire a t  any  time for ten years from the time of docketing 
the same in the county where the jildgment 7011 was filed." 
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A n  interpretation has  been given to this section, by this  
court ,  in  the  casa of Pasour v. Rltpe, 82 X. C., 149, where i t  
i s  held that it is the  judgment alone which creates a lien o n  
real property, and the of ice  of the  execution issued upon a 
dncketed jndgmet~t is to enforce the  lien by the sale of the 
land upon mllich it  has attached, and tha t  t l ~ e  lieu of a judg- 
ment,  docketed under  this section. is  lost by the  lapse of ten 
years from the  date of t!ie docketing of t h e  judgment;  a ~ ; d  
this, notwithstanding esecution has issued within the  ten 
rears. This authority is directly in point, and settles the  
cluestion. 

T h e  sale of laud under an execution is different under  the  
present syrtem from what i t  was formerly, so far as the  sights 
of n purchzser under a dormant  judgment are concerned; 
for now, a3 the execution contains the  date of t h e  docketing 
of the  judgment, the pur2haser is a8ected with notice and  
stands in  n o  better condition than the plaintiffin the  action 
when he  is the purcl~nser. 

There is no error. Let  th is  be cer~ified to the superior 
court  of Blnden county, &c. 

U I o error. Affirmed. 

It is not el'ror to refuse to set aside an execution rlpon the  nllegatiou 
tha t  esempted laud nas been levied on nncl sold :liercnnder. 

~ S z m p o n  v, Simpson, SO N, C , ,  332, cited a d  approved.) 

* Ashe, J,, linving been of counsel did not sit on the hearing of thia 
case. 
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M~TIOS to set aside an  executio~i and sale thereunder, 
heard a t  Fall Term, ]8S0, of USION Superior court, before 
S"e!y~rmv,  J. 

The  motion was refused and the defendant, Robert Simp- 
son, appealed. 

Nesars. FV&on & Soni for plaintiff. 
Jlesars. TV. H. Bailq aild C'lement Dozud, for defendant. 

SMITH, C. J. The ferne plaintiff i n  the year 1870, as 
relator recovered judgment againt the defendant, Robert 
Sirnpson, and others, sureties to his guardian bond, executed 
for the security of the estate of herself and others, as did 
.the other iufant wards In separate actions, for the sums re- 
spec.tively dne them, on all of which, executions were r e p -  
lnrly and successively sued oul nntil  and including that  
which i t  is now proposed to set aside. I n  Jnile, 1873, Robt, 
Simpson war declared a bankrupt,  and in  December follo\v. 
i ng  obtained his discharge. Tn that  proceeding a ccrtaill 
tract of land specified in  the schedule was set apart and 
allowed hinl as his llotnestead exemption, to which no ex- 
ception was taken. These debts due by judgment were 
proved in  the cause. I n  July,  1877, Robert Simpson alld 
his wife conveyed the land by mortgage to one MTittkowski, 
to secure a debt due him, with power of sale ill default of 
payment. Under this authority the mortgagee on FebruarJ* 
3rd, 18'79, sold and  conveyed the premises to one Winches- 
ter, who the 21st day of the same month, reconveyed to 
Wittkowski, and  the latter on the 10th day of March fol- 
lowing, conveyed to the wife of Simpson. Thereafter exe- 
cutions issued on the several judgments under which tile 
sheriff, in July of the same year, sold and executed his deed 
for the  land to H. M. Houston, upon whom notice of the 
intended motion has also been served. 

T h e  present application is made by Simpson to set asids 
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the execution (arid a similar motion is made in  regard to 
the others) under  w11ich tlie land has been sold, a n d  he ap- 
peals from the  refusal of the  court to g ran t  it. 

T h e  debt being fiduciary was not discharged by the  pro- 
c e e d i n g ~  in  the  bankrupt  court, n o t w i t h s t ~ n d i n g  the filing 
of proof therein in  order to a participation i n  the  clictribn- 
tion of his estate, and the plaintiB's were a t  liberty to sue 
out  and  enforce execution against the  property of the  
debtors as before. Sin~pson v. Sin7pson, SO K'. C., 332. JYe 
are unable to find a n y  just ground on which the  proposed 
action can be supported. T h e  argutnent before us was ad- 
dressed mainly to the  question of the exemption of the  land 
from liabiliiy to the  process under  a.hic11 tlie sale was made, 
and assuming such exemption the intervention of the  court 
i n  this summary  way is demanded to a n n u l  the  act of sale 
by withdrawing the  authority under which  the sale mas 
made. We know of no precedent for such a course, Exe- 
cutions are  not set aside or quashed for such cause. If the 
writ of execution he iwcgzrlar the  defendant may  move the 
court to set it aside, and if there has been an arrest, to dis- 
charge the party from custody; or if goods have been seized, 
to have them restored. 3 Bacon's Abr., Title E~ecution, 735; 
2 Tidd's Prac., 1032. But the  process should not be re- 
called upon the tilere allegation tha t  exempted land has 
l ~ e e n  levied on a n d  sold. I t  was not liable to be taken for 
the  debt. T h e  title is not divested by the attempted sale 
and no injury results tn the debtor. 

If i t  were liable, this was the  appropriate meaus by which 
the  property can be made available to the  creditor, and  he 
should nof, be denied the process by which i t  is to be thus  
applied. Whether  this exemption has been lost by the  suc- 
cessive transfers through which the title has  passed and  the 
judgment lien overreaches tha t  vested i n  t h e  wife, are  ques- 
tions riot to be disposed of upon motion and  affidavit, bu t  
they should be tested in an  action between the  contesting 



Y A ~ U A R Y  TERM, 1881. 693 

olaimants. We are not called npon, and do not nndertake, 
to express an  opinion as to bhe merits of such a controversy, 
but leave its solution to another and differermt proceeding 
which may hereafter be instituted. 

We therefore uphold the ruling of the court and affirm 
the judgment. 

NO error. Affirmed, 

Erecution-Duty Qf iSher.(f-Am-ercement, 

'To facilitate the collectioo of money under exeootion, a sheriff is author- 
ized by section 263 of the Code, to receive from clebtol~ to the defencl- 
an t  i n  t l ~ e  e8ec~ition in his hands thc debts duo him, bnt he is nol 
thereby invefitecl with the power to apply the proceeds of onc execution 
ill satisfaction of another. (This section construed in connection with 
the constitutional provision in reference to exemptions, and with sec- 
tion 13, cliapter 106 of Butlle9s Iievisal prescribing a penalty against a 
sheriff for ~'leglwting to rnalte drle rett1i.n of process.) 

(G?criee v.  Thomas, ?4 X. @., 51; B r p ~  v. Ylubbs, 89 N. C.. 423, &red 
and approved f 

MOTION to amerce a sheriff heard at  Spring Term, 1880, 
of ~ ~ O B E S O X  Superior Court, before Eure, J 

This was a motion to amerce the defendant as  sheriff of 
Robeson county for not making due return of an execution. 

The  facts as found by His Honor are as follows: At 
spring term, 1578, of said court Enos Sniith, the plaintiff 
in the case obtained a judgment against Benjamin Godwin 
for the sum of $97.68 and execution was duly issued upon 
said judgment and placed in  the hands of the defendant. 
On the 24th of April, 1878, J. L. Inman obhined a judg- 

88 
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ment against the plaintiff, Enos Smith, for the sum of $257 
and costs, and on the 8th of June, 1878, execution was iasued 
on this last judgment and placed in the hands of the de- 
fendant as sheriff. On the same day Benjamin Godwin, the 
defendant in  the Smith execution paid to the said McMillan 
as sheriff the sum of $109.52, and the said sheriff entered 
his return on the execution of Inrnan against Smith as fol- 
lows : " Received of B. Godwin the sum of $109.52 in part 
payment of this execution, the 8th of June, 1875. 

(Signed,) R. MCMILLAN, Sheriff." 
And McMiIIan gave Benjatnin (3odwin a receipt for the said 
amount. On the same day, (8th of June, 1878,) the said 
MeMillan endorsed on the execution in favor of the plain- 
tiff, Smith, against Benjamin Godwin as follows : " Satis- 
fied by receiving fxon~ B. Godwin a receipt for the sum of 
$109.52, the amount paid by the said Godwin to me on the 
8th day of June, 1878, in  favor of J. L. Inrnan and against 
Enos Smith, the plaintiff, in  this execution for the sum of 
$250 and interest on $171.95 from April 24t11, 1878, until 
paid and $2.65 costs, June  Sth, 1878." 

(Signed,) Et. Pvl@Mrr,r,n~, Sheriff. 
Both of the executions were returned by R. McMillan to 
the fall tern], 1878, of the superior court of said county with 
the foregoing returns thereon. Smith was not notified by 
the sheriff that he had the execution against him until after 
the return was enbered on the execution against him. Smith 
did not own a t  the time $500 worth of personal property, 
and tllat fact was known to McMillan. At fall term, 1878, 
a motion was made in  behalf of plaintiff to amerce McMillan 
as sheriff in  the sum of $100, nisi, f o ~  failure to make due 
return on the execution of Smith against Godwin. Upon 
notice to the said McMillan the judgment nisi was made 
absolute at  spring term, 1880, of said court, for the sum of 
$100 and costs, from which judgment the defendant, McMil- 
Ian, appealed. 
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Ililessrs. ,VcNeilZ R. JlcNeilL a n d  R o w l a d  &. McLemt, for 
plaintiff. 

JIess9.s. TV. F. &+en& a n d  TI]. Clark, for defendant. 

ASHE, J. T h e  only question presented on this  appeal for 
o u r  determination is, whether the  defendant, Mchlillan, has 
~nacle d u e  return of the  execution in  favor of the  plaintig, 
Enos Smi th3  against, Benjamin Godwin. T h e  defendant in- 
sists tha t  he is not liable to the amercement, because his re- 
t u r n  i s  in  strict compliance with the  provisions of section 
265, chapter 17 of Battle's Revisal. We do  not th ink  that  
act was intended to apply to cases where the  sheriff has, for 
instance, two executiol~s in  his hands, a s  i n  this case-the 
one against a defendant a11d another i n  favor of tha t  de- 
f e ~ ~ d a n t  against the plaintiff in  the  first or another.  T h e  
act no  doubt was intended to facilitate the  collection of exe- 
cution,-., by authorizing sherifYs to receive from debtors to  
tile defendant in  a n  execlition i n  his hands the  debts due  to 
Iiini bu t  not to invest liim wit11 the jurisdiction of applying 
the  proceeds of one execution i n  his hands to the  satisfac- 
tion of anothex 8uch a construction would give him,  a mere 
ministerial officer, powers which the courts h a r e  held they 
haye n o  r ight  to exercise under  the  constitution. Curlee v. 
Thomos, 74 N. C., 51. Tilere, Curlee obtained a judgment  
against 'l'homas and Thomas against Curlee, a n d  in the  su- 
perior court  of Union county where both judgments were 
docketed, a motion mas made to apply the  judgment  held 
by Curlee against Thomas in  satisfaction prS0 tunto of the 
judgment  heid by the defendant against the  plainliff, a n d  
the  motion was a l l o ~ ~ e d  by thc court, and judgment  given 
accordingly; b u t  on appeal to this court, the judgment  be- 
low was re\-ersed upon the ground that the  defendant's per- 
sonal property exemption protected her  judgment  against 
the plaintiff from a n y  such proceeding, as  i t  was, in tile 
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sense of article ten, section one of the constitution, final pro- 
cess. 

I t  is not to be presu~ned the legislature intended by this 
act to give sheriffs greater powers in this respect, than to 
%he courts of justice. The intention of the legislature may 
he  found in the act itself, aud from other acts i n  pari materin. 
Potter's Dwarris on Statutes. All statutes i 7 ~  pari nxnteria 
are to be read and construed together, as if they formed 
parts of the same statute and were enacted at  the same time. 
fb. And in the construction of a statute every part of i t  
must be viewed in  connection with the whole, so as to make 
all its parts harmonize if practicable and give a sensible and 
intelligent effect to each. 1b. 

Applying these rules to the act in question we must con- 
strue i t  in  connection with section one, article tell of the 
constitution which secures toecery resident of the state five 
hundred dollars worth of personal property exempt from 
sale under execution or other final process, and with section 
15, chapter 106 of Battle's Revisal which makes i t  the duty 
of,every sheriff to execute all writs and other process to him 
legally directed, and make due return thereof, under the  
penalty of forfeiting one hundred dollars for each neglect, 
&c. To give the act the construction contended for'by the 
defendant, instead of producing harmony and consistency 
between these col~stitutional and legislative provisions, 
would give rise to irreconcilable conflicts, and invest sheriffs 
in cases like this with the power of depriving at  pleasure 
any defendant of this constitutional right to exemptions, 
and at the same time give a protection to them in their aeg- 
lect to discharge their oRcial duties which the law enjoins 
upon them, in  regard to the execution of final process. We 
cannot believe sucll a co~~struction was intended by the 
legislature. 

A sheriff i s  a ministerial oficer, and when a w i t  from a 
court of competent jurisdiction is placed in  his hands, he is 
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bowid to execute it, according to its exigency without in- 
quiring into the regularity of the proceedings upon which 
it is founcled. Freeman on Executions, $ 146. And in  
B r y a . ~ ~  1.. lTi01~9, GD N. C., 423, it is held, s sheriff is bound 
to obey every process, not void, which comes to his hand as  
far as he lawfully can. W e  is therefore bound to return 
such process wit11 a statement of his action under it, and if 
be  !]as n o l  completel~ obeyed it, with a lawful reason for 
his omi~sion.  

I t  was the duty of the defendant in this case to make the 
money o n  t h e  execution in favor of $he plaintiff or assign 
some lawful excuse for the failure to do w. H e  has not 
doile this aiid has thereby inccrred the penalty prescribed 
by l a m  for the neglect of his duty. 

There is no error; the judgment of the court below must 
be aflirn~ed. 

No error. Affirmed. 

J O H B  S. REESE c't CO. T. JAMES F. JONES. 

"rl~c refusal of a jndge to allow a n  answer to be filed a t  the t~PlaE term is 
not reviewtble ; it  is a matter atldrcssecl to his cli~cretioa. 

(Bqddie  v. TVo~oodn~~& 83 N. C., 2, cited and approved 3 

CIVI~, ACTIOS tried a t  Fall  Term, 1880, of GREENE Supe- 
rior Court, before Gudgtr, J; 

The summons was issued on the 27th of January,  1880, 
returnable to spring term, 1880, a t  which term a n  entry was 
rnnde on the docket as follows: " Time to file pleadings as 
of spring term, 1880." About three months prior to fall 
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t e r n ~  of same year, the trial t e rn~ ,  the piaintif% filed their 
complaint duly verified, in which they declared iapo~i two 
writings obljptory uuder seal for the payment of money- 
one dated April 1st) 1879, for three hundred und filty dol- 
lars, and the other dated May Is t ,  1879, f ~ r  four I~undred 
and fifty dol1lars, both due on the first, day of November fol- 
lowing, 

A t  the time of filing the complaint, t he  plaintiff-;' coun- 
sel notified the defendant's counsel of the fact, a d  called 
his attention to the f a d  that his client, the  defendant, was 
in Snow Hill, the county town of Greene county. On tho 
fourth day of fall term, 1880, the ease being ealled in  r e p -  
f a r  order on the  docket, the defendant offered his ariswer 
au3 asked leave to file the same, when on motiol~ of plain- 
tiffs' counsel, thc  eourt i n  the exercise of its dixretibn re- 
fused to allow the defendant to file it, and ~ rnde red  jutlg- 
ruent, against him for the  amount claimed by the plail~tifk, 
from which judgrnerlt the defenrlant appealed. 

ASIIE, J. The  ease of Boddie v. U'ooda~d, 83 N. C., 2, was 
very much like this. There, t h e  enBry was " complaint filed, 
tirlre to dcrnur or aus~ver." A t  the ensuing term the de- 
feudant's counsel moved to file aia answer, which the court 
refused and gave judgmeut for the plaintiff. This court on 
the appeal uf defendant held that while i t  would not under- 
take definitely to fix the lirl~its of the extension in such 
cases, they callnot he allowed to reach the trial term, and as 
the motion to put i n  the answer at that tenu was addressed 
t o  the discretion of His Honor, its exercise could not be re- 
vie\yed and controlled in this court. 

Ours is a somewhat stronger case than that,  for here, the 
complaint was filed three months before the trial term, and 
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She defendant's counsel was notified, at  the time, of the 
fact of the complaint being filed, and  was also informed 
that  his client was then in town. The defendant was guilty 
of laches- There is no excuse far the delay. The  allo-wing 
$he answer to be filed at  the trial term was a pure matter of 
discretion, 2nd is not reviewable in this court. 

No error, Affirmed, 

XVl~ere plaintiff is permitted to sue i n  .fwnza pauperis and a11 answer is 
filed to the eomplai~it  and the case eontimued from term t o  term for 
&hree year?+ it was 7teld error to allow defendant's motion to disrniis the 
actinn for insufficiency in the afidavit upon which theorder to  sue was 
gm~~tec l ,  without apievious notice t o  the plaintifP. The conrt it~tirnate 
that  in this case the defendant has waived all exceptin11 ta the affitlavit, 

(<Rrit t~~i~z V. IPbzoe!l, 2 Dcv. C& Bat. 107, cited and approved.) 

APPEAL from an order made at June Special Term, ISSO, 
of ~J[ENDERSQPJ 8~1pCTioI' (hurt, by Xchenek, J. 

I n  IS77 the plaintiff made an  affidavib before the clerk of 
;khe superior court of his inability to give the security re- 
.quired by law for the proseeution of his action againsk t h e  
defendant, and prayed to be allowed tc sue without ii. He 
d id  not state iu his affidavit &hat he had a good cause of 
action ; nor does tlae record show that he offered any proof 
&o that effect; h u t  it was accompanied with a statement of 
counsel mtting forth khat he had exa~nined the case and was 
of the opinion that the plaintiff had a good cause of action, 
T h e  clerk then made an order allowing the plaintiff to sue 
&.A jkma ,naupe~is, and the. summons was issued returlxible 



to fall term, 1877, at which t e r n ~  $he coinp1,aint ~ a s  filed and 
the defendent answered to the merits of the case. The cause 
was continued from term to term, until spring term, 188(4, 
when on motion of defendant's counsel, the plaintiff's suit 
was dismissed on the ground that " no evidence or proof 
pras offered by the plaintiff that he had a, good cause of 
action against the defendant in  order to justify a n  order 
allowing him to sue in fimm puperis;" from mhich the 
plaintiff appealed. 

No counsel for plaintiff. 
.Mr. James. IX &ferrimm, for defendant. 

RUFFIN, J. I11 the view we take of this case, we have not 
thought it necessary to consider at all the proprietf or im- 
propriety of the action of the clerk in giving permission to 
the plaintiff to sue without giving a bond for the proseeu- 
ti011 of his action ; for admitting khat to have been an eriwr 
in him, we still think that the actioli of His Honor in so 
peremptorily dismissing the plaintiff's action is not in keep- 
i n g  wibh the spirit of the ac?jadications of this court, 

Under tlie statute, as contained in the Revised Code, cli. 
31, $40, i t  was the  duty of the clerks to take from plaiatiffs 
bonds with proper security for tho prosecution of their ac- 
tions, and it was expressly pravided that if "any writ cmr otller 
leading process shall he issued without security, the same 
shall be dismissed by the court on motion of the defendant." 

Under that stringent law, (far exceeding any that can be 
found in  the C. C. P.) this court held, ir? the case of B~ittain 
v. 3Iov~elL, 2 Dev. &'Eat., 107, that where tbe plaintif llad 
sued out his writ without giving the requircd h n d ,  but the 
defendant had pat in an answer, and several terms had been 
aIIowed to pass without any motion to dismisso~i that ground, 
i t  was not proper in the court to make a preemptory order 
.la dismiss the plaintiff's action for the want of a bond ; aad 
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there is a clear intimation that under snch circumstances 
the defendant might be held to have waived it. 

Now, i t  cannot be ~naintained, we presume, that the plain- 
tiff, by reason of his having made an effort to procure the  
leave of the court to sue i n  f o ~ n z a  pazcperis, can be in  a worse 
plight than if he had issued his sumtrrons without, even, 
seeming to comply the requiremeuts of the law. If 
no more, he certainly must be entitled to as much indul- 
gence AS was shown tho plaintiff, ill the case just cited, who 
made no show of giving any security whatever, or of any 
excuse for his failure to do sa. 

After the defendant had filed an answer and had allowed 
the cause to remain upon the docket for nearly three years 
without any objcctian wl~atcver as to the insufficiency of the 
affidai.it upon which the order was procured, or the lack of 
proof to support it, we would be much inclined to hold that  
he  had waived all exception thereto; or if not so, then, that  
most clearly the plaintiff was entitled to have notice given 
him of the pwpose to move for the dismissal of his action, 
to the end that 110 mig!it either amend his affidavit or sup- 
ply the requisite proof as to bjs action being a meritorious 
one; from all opportunity to do which he was cut off by the 
peremptory order made, (as we gather from the xecosd) jusL 
as he supposed hirzlself to be on the eve of a trial of his 
cause upon its n~erils. 

This court therefore holds that i t  was an  error i n  the murk 
below to have so dismissed the plaintiff's action; and wo 
direct that this opinion be certified to said court that the ac- 
tion may be proceeded with upon such terms in regard t a  
security for its prosecution as to the court may seem just 
a r ~ d  right, 

Error. Reuersed. 
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JOHN HBTCII V, IVILLIAX COI-IES. 

Action for Xalicious P~osecutiolz-A70lle Pros~yui ,  efect oj'". 

I n  an  aetion for nlalicions 17ro6ecation the  plaintiff must allege anil prove 
a l e g d  detrrnliontion of the orihnal action. And where a w d l e  pi ose- 
y u i  n a i  entered of rccortl, 2nd the defcnclant clixllarged, it is such 
coliclusion of tlie original action as mill entitle the plaintiff to sue. 

{ X c r r a y  v. Liickey. 2 X * ~ r p , ,  308; Kiee r. Po?zder, 7 Ired., 390, cited and 
approved.) 

CIVIL ACTION for damages for a ~ualicious prosecution 
tried a t  December Special 'l'erm, 1880, of LENOIR Superior 
Court,  before Scynzour, J. 

Judgment  for plaintiff, appeal by defendant. 

JIessrs. 1Thdy, Sin? n7 012s dl: JIunly, for plain tiff. 
ilIessrs. TV. T. Dortcl~, TP. h. Clarke and ~lhrrirnon R- Fuller, 

for defendant, 

RCFFIX, J. The plaintiff i n  this action sues the defend- 
a n t  for having maliciously prosecuted h i m  on a charge of 
burglary, a n d  on the trial below several exceptions were 
taken for the clefentlant who  is the  appellant, hu t  as only 
one  has been insisted on in  this eourt i t  is need:ess to state 
more of the  case than is sufficient to present the p o i ~ ~ t .  

I n  his complaint the  plaintiff alleged tha t  after a bill of 
in t l ic tn~ent  for burglary had been found against h im 011 his 
oath and  a t  the  instance of the defendant, a nolle proseyui 
had  been entered by the solicitor w i th  the  consent of the  
presiding judge arid at the express request of the  defendant, 
a n d  thereupon he  liad k~eeu discharged out of custody-all 
of which u-a? admitted ill the answer. 

M'hen the  case was called for trial, the  defendant's coun- 
sel moved to dismiss the  plaintiff's action upon . the ground 
tha t  a nolle pr4oseyu,i was not snch a n  end to the criminal 
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action against the plaintiff as would enable him to maintain 
his action againjt  the defendant, which motion was denied 
by the presiding judge and the defendant euceptecl. 

All the authorities agree in  saying that in  an  action like 
the present one, the plairtiff must aliege and prove a legal 
determination of the original action, but  they differ as to 
whet l~er  the entry of a nolle prosep i  in  n criminal prose.cution 
is such a determination of i t  as will justify the bringing of the 
other action. I n  this state that  exact point has never been 
before this court ; but, as i t  seems to us, a principle has been 
settled iu some of its decisions, from which by analogy we 
are enabled to arrive a t  a conclusion in  regard to it. I n  the 
case of Muway v. Lackey, 2 Murp., 365, the plaintiff had been 
arrested, at  the instance of the defendant, upon a charge of 
perjury, and after a preliminary trial before a justice was 
recognized for his appearance at court where he attended 
during the term, but a t  its expirition was dlowed to depart 
without further security for his appearance, no indictment 
having been preferred against him. I t  was held that  under 
these circumstances an  action for a malicious prosecution 
would lie, the  failure of the state to send a bi!l and require 
other security of the party being equivalent, as i t  was said, 
to a n  order for his disclmrge. And so it  was held in the case 
of Rice v. I'ondel., 7 Ired., 390, i n  wllich the plaintiff had 
bee11 arrested on the oath of the defendent upou a charge of 
larceny, and after examination by a justice was  held to se- 
curity for his appearance a t  court, where he appeared but 
was allowed to go without further security, no bill having 
been sent against him, but an entry made on the docket 
" that  the solicitor was of the opinion that the c h ~ r g e  could 
not be sustained," the court observing that i t  was clear from 
the memorandum on the docket that " the proceeding against 
the party was intended and  considered to be a t  an  end." 
From these two cases we learn that although a plaintiff in 
an  act'ion for a malicious prosecution may not have been 
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actually acquitted of the  offen3e originally alleged agdinst  
hilli,  h e  may  still ma in ta in  h is  a d i o n ,  provided 11e ha>  Lee11 
diqcliarged and allonetl  to go  witllout day i n  the  original  
action,  or  if the  order of t b e  courtlizis been si1c11 as to  a m o u n t  
to a discliarge. 

Uut it is said tha t  after n mllc p~ o q ~ r i ,  the original  protecu- 
tion m a y  be xsuiuecl a n d  the  plaiiitlfi be yet convicted of tile 
offel~ce n it11 w l ~ i c h  lie was charged by the  clefcndzut. So i t  
miqll t  11:ive been dune in both of t he  installees citctl above, 
ant1 t l~crefore i t  does not  appear  tllat this  c o u ~  t 11~s  ins icbme 
other  couits  haye doiic) adopted t l ~ d t  a s  t h e  tczi, to cleter- 
m i n e  v hen an  acti::: for a ~ ~ ~ a l i z i o u s  prosecuriou will lie ; 
ijct ratlier the fact of the  p la in t~ f f ' s  discharge a n d  t l ~ e  in tent  
nit11 ~ d ~ i c h  it was a l io \ \ed:  wl~et l ler  o r  not i t  was in tended 
to be final. 
In tlie case before us, there can be n o  douijt as to tho  

pla i i~t l f f ' s  diich:lrge from t h e  intl ictment against  hiin,  for 
that  nnc e s p r e v ,  a n d  as i t  seeins to LIB tilere call be as l i t t le  
:,bout t l ~ r  in tent  x i t h  w l l i c l ~  i t  was done. It is stated in 
ille c o n ~ p l a i n t  i l lat  t h e  solicitor " after examin ing  all  t he  
fticts conr~et tcd  n i t h  t h e  c l ~ a r g e  or  i n  ally m a n n e r  concer1:- 
inq t!~e same, by leave of t h e  p rcs id i i~g  jjndge, entered a 
i ~ o l  pm, i n  the  case, a n d  i t  n.as rhen :ind therc ordered by 
tile judge,  with t h e  assent of t h e  solicitor, t ha t  t he  p la i i~t i f f  
be d i s c h o ~ ~ c c l  out of custody," a n d  n o  part of this  is denied i n  
t h e  defcnclaiit'a answer. Indeed,  so far  from t l e i ~ y i r ~ g  it, h e  
cspres+ly states t h a t  h e  l~inlse l f  '* x e n t  f'lequeiltly to t h e  
qol~citor ant1 iecli~estecl tltat f h e  m e  a g a h ~ t  t h e  p l a i d i f  shotlld 
he c i i s~ , l i ss to ' ,  and  tha t  i t  \vns i n  consequence of such appeals 
tha t  he  was discliarged." 

Applying to these facts the psinciples deduced from the 
cases cited, we cannot  see i ~ o w  H i s  Iiolior could have done  
otherwise than lie did,  i u  refusing to dismiss t h e  plaintiff 's 
action. If  t he  plaintiff 's  action will not  lie now, when 
will i c  '? 

Xo error. Affirmed. 
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+T.  H. STREET, Aclm'r V. N. N. TUCK and others. 

Complaint-DemrtrreP-Division of Action. 

21 co~nplaint in ml~ich w e  joined two causes of action, the one up011 a 
clerk's bond and tile other upon a bond of a11 administrator, is ile- 
murrable. But in such case tile court may order the action to be rli- 
vicletl. C. C. P. $4 126, 131. 

(Harris v. Hawison, i8  N. C.. 202;  Land Co. v. Beatty, 69 N. C., 320; 
Alexnnder v. IVo(fe, S3 N. C.,  272 ; Logan v. 1Pr~llzs. 76 N.  C,, 416, 
cited and approved.) 

CIVIL ACTION tried upon complaint and  demurrer a t  Fall 
Term, ISSO, of PERSON ~ u p d r i o r  Court, before .Ewe, J. 

Demurrer overruled and defendants appealed. 

Messrs. Graham & Rufin and A. TV. Graham, for plaintiff, 
Mesms. L. C. Ecltonrtls and J. B. Batchelor, for defendmts. 

SXITH, C. J. The complaint alleges that John  and Nathan- 
iel Bctird, executors of William Baird, to whom they were 
indebted a t  the time of his decease, executed their  rote to 
G. D. Satterfield, executor of S. M. Dickens, who mias a cred- 
itor of their testator, in payment of the debt and charged 
the estate of the said William with the amount thereof. 
This  note was afterwards transferred to the next of kin of 
said Dickens and  purchased from them a t  n nominal j~rice 
by the defendant, N .  A. Tuck, clerk of the superior court, 
with the fraudulent intent of collecting the same out of the 
estate of said TVilliam Baird. John  Baird died, and the sur- 
viving executor, Natllaniel Baird, was removed from office 
by the said N. N. Tuck, acting as p r o b ~ t e  judge, and the de- 
fendant, C. A. Tuck, appointed public administrator, who 
became administrator 26 bonis non cwn testamento anne.t.o of 

* Rnffln J., orguecl this case before his ~ppo in tmen t  as associate justice, 
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STREET n. TUCK. 

the testator, William Baird,  who collected a fund i n  the  
clerk's oEce  belonging to his testator, a n d  allowed and paid 
to h i m  therefrom the amount  due on the  aforesaid note ex- 
ecuted by the said John  and  Nathaniel Raird, both of whom 
have ~ i n c e  become insolvent, i n  exoneration pro tanto of 
their personal liability to the  testator, as a just and  valid 
d e ~ n a n d  against the  testator's estate. Subsequently the  said 
C. A. Tuck re~ldered his final administration account, m h ~ r e -  
i n  h e  credits himself with the sum so paid to the  defendant, 
N. N. Tuck, who, acting as probate judge, confirms the same 
and allows full comn~issions to the  administrator. T h e  said 
C. A .  Tuck has since ceaspd to act as such, and  the plaintiff 
has  been duly appointed adn~inis t ra tor  de bonis non in his 
stead, and he charges a fraudulent combination between 
these two defeudauts, whereby, acting each i n  their official 
capacity, the  fund i n  the  clerk's office has been rnisapplied 
to a false claim for which the testator's estate mas i n  no 
lcanner  liable, and a legal sanction sought i n  the  recording 
and  auditing i n  the  oflice of the  probate court. T h e  aclion 
is  brought on the several bonds of the clerk and that  of the 
administrator,  his appointee, and imputes the  perversion 
and  misuse of so much of the  fund i n  t h e  clerk's office as 
1 ~ 3 s  applied in  payment of the p e r ~ o n a l  liability of the  
executors, with consequent loss to the  testator's estate, 
to a n  act of official misconduct participated i n  by both. 
']rile defendants demur to the  complaint for that  a cause of 
action 011 the bonds of the  clerk, founded upon  his alleged 
official delinquency, is improperly joined with a cause of ac- 
tion on the  bond of the administrator for his mal-adminis- 
tration, under  the  provisions of C. C. P., 5 126, which causes 
of action are  not such as may  be united i n  one complaint. 

T h e  objection is in our  opinion well taken,  a n d  the  de- 
murrer  ought  to have been sustained. T h e  range of duties 
ilnposed upon t h e  clerk is entirely distinct from those of a n  

and the  sureties of the  bond of one are  only 
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responsible for the proper discharge of the official duties of 
their own principal. These officers may become individaal- 
ly responsible for the same wrongful act committed by both, 
but oBcial delinquencies covered by their respective bonds 
and reaching the sureties, are essentially separate, and re- 
dress against both must be songht in independent actions. 
The sureties to the bonds of the clerk undertake for the 
faithful performance of the duties imposed upon him as 
clerk, while the sureties to the bond of the administrator, in  
like manner undertake for his proper administration, and 
as the duties of each are distinct, so are their liabilities. 

The  cases cited for the plaintiff (Harris v. Barnison, 78 N. 
C., 202, and Alerander v. Wolfe, 83 X. C., 272) do not meet 
and remove the difficulties presented in this action ; while 
those of the h? C. Land Co. v. Beatty, 68 N.  C., 3'29, and Logan 
v. Wallis, 76 N. C., 416, seem to be decisive against the union 
of such causes in one complaint, and against separate sure- 
ties on bonds to secure different duties. 

The objection, however, may not be fatal, for '( tbe judge 
may, at his discretion, aud apom such terms as may be just, 
order the action to be divided into as many actions as may 
be necessary to the proper determination of the causes of ac- 
tion mentioned in  the complaint." C. C. P., 5 131. 

While therefore we reverse the judgment below overrul- 
ing the demurrer, we remand the cause i n  order that the  
court may exercise its discretion in ordering the severance 
or disposing of the action ; and it is so ordered. 

Error, Reversed and Remanded, 
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A> H.. EOPDEN, g x ' r  V. JOSEPH WItLIAIfS1 

Removal of Ccluset+- Ordcp. Co~zclusive- Costs. 

%. I t  is error for a court to which n cause has bee11 removed for trial to 
send it back becauqe the transcript of the record does not show " that 
it klar transferred according to law," The otdek- of removal itself is 
conclusive :lnd the court shoi~ld hk7;e pk-oceedeil with the caw, unless i b  
positively appeared that the order wns inacle contrary to law, 

2. The fees of tlrc oflicers of quch court n t ~ d  the pay of the witnesses at- 
tending in the cnsc may properly be tnsccl in the bill of costa. 

;State v. Seaborn, 4 Dev., 305 ; Side v. Bni$elil, 8 Ired , 344, cited and a p  
proved ) 

MOTION to re ta t  costs, heard at Fa11 Term, 1880, of Cad 
BARRUS Superior Court, before Seynour, 9; 

Motion refused and  defendant appealed, 

Mr. John S. Idenderson, for plain ti@. 
Mr. 3; 144, iIicCorkle, for defendant, 

RUFBIN, J. This was a nnotioil of the dcfetidani ti, re. 
form a bill of costs that  had heen taxed against him in the  
above entitled cause. The  action was begun in the superior 
court of Itowan county, and  a t  spring term, lS%, thereof, 
the  presiding judge made the following order: "Ordered by 
t he  court that  this cause be removed to the superior court 
of Iredell county for trial." A transcript of the  record was 
forwarded and the cause elitered on the docket of the court 
in Iredell ; but  at fall term, 1375, thereof, the judge holding 
that  court made the  following order ; " Ordered that  t he  
cause be removed to Rovan  county for trial ; it  appearing 
from the record that i t  has not been transferred here accord- 
i n g  to law." The  cause was then returned to Rowan supeA 
rior court and thence was removed to Cabarrus superior 
court where it was tried and the plaintiff had a judgment 
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for relief and costs. The  motion was to strike from the bill 
of costs all  the items taxed in the court ikIredel l ,  including 
the  witnesses of both parties and the officers' fees. H i s  
I-Ionor below overruled the defendant's motion and he  ap- 
pealed to this court. 

The  object of the defendant is to rid himself of the costs 
incurred while the cause was in  Iredell, between the times 
of its trar~smission frotn aud  its return to the court of 
Roman, upon the allcgatioa that the jurisdiction of the court 
i n  Iredell uever attached to i t  and that  i t  was never effect- 
ually removed a t  all fro111 Rowan. 

As no transcript of the record in the :awe accompanies 
the defendant's-case, we are left entirely i n  the dark as to 
the grounds upon wllicli the two courts proceeded-that of 
Rowan in undertaking to remove the action, and that  of 
Iredell i : ~  refusing to take cognizance of i t  after i t  had heen 
entered on its docket-except as to what may be gathered 
from the very general declaration contained in  the order of 
the latter court, to the effect t l ~ a t  the cause did not appear 
to h a r e  " been transferred according to law." The  action of 
thc courts seems to have been inconsistent and  their orders 
to clash ; but without knowing more of the history of the 
case than  we do or can learn from the statement before us, 
i t  is inlpossiLle for us to determine certainly by which the 
error, if any, was committed. And since we are bound to 
assume that  tile order appc:iled from is correct until shown 
to be erroneous, we feel oi~rsclves obliged to decide against 
the  defendant's appeal. Kor do we see how we can avoid 
coming to a like conclusion eve11 if we should consider the  
facts as supplied by the argument of counsel, and take for 
granted that the  court in Prede!! refused to enterlain the 
action because transcript from Itowan did not show affirm- 
atively that  the  order of removal was based upon such a n  
affidavit of a party as justified its being made. To us it 
seems tha t  tile course pursued by the court i n  Predell was 

39 
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the  very reverse of what i t  should have been ; and  t h a t  in- 
stead of rejecting the  case, because it ( (  did not appear to have 
been transferred according to law," it s11ouId have enter- 
tained and proceeded with it,  because i t  did not positively ap- 
pear tha t  the order for its removal had been made contrary 
to law. I t  was a nlistake to have supposed a t  all  tha t  the  
transcript s h o ~ l l d  disclLm the reasons why the  removal war 
asked for or ordered, and still more that  t l ~ e i r  sufficiency 
could be made the  subject of inquiry in the  court to which 
the  cause mias sent. These were a11 matters concluded by 
the order itself, and that  t l ~ e y  should be so concluded must  
be apparent to every one after slight reflection upon the  in- 
con\~enience whicll might  result from holding them to be 
otherwise. 

Suppose the  court i n  Rowan had declined to takc back 
t h e  action when the  court in Iredell ordered i t  to be restored 
to i t ,  we should then have had the singular spectacle of n 
cause suspended between two courts-both disclaiming i t  
and refusing to take a single step ton-ards its trial-and all 
the while the  parties helpless, for uutil  one or the  other of 
the courts should take some action no  appeal could be 
framed. Cornmerlting upon the possibility of such a n  in- 
convenient state of things, i n  the  case of Sttntc r. Seaborn, 4 
Dev., 305, this court declared that i t  was indispensable that  
there should be some method for a court to n-hich a cause is 
removed, to determine whether i t  has t h e  power and is  
bound to t ry  it, a12d that  the  only way to accomplisl~ this 
lv\.ith certainty, n7as to treat the order of removal as entered 
of record as conclusive, artd the  case of Rcz v. Hciwis, 1 Rla. 
Rep., 375, is cited to show tha t  such was t h e  construction 
given by the  courts in  England to a statute similar to our  
0m.n providing for the  removal of causes i n  certain contin. 
gencies. And since Senborn's case, as was said i n  the  case of 
the  Slate v. Barfield, 8 Ired., 344, it has been considered as 

tha t  the  assignment of the  grounds for the  removal 
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need not appear in the record but only thc order of the 
court. We can see nothing in  the case then to cause us to 
doubt tbat the came was eEectcally removed to the court 
of Iredell county, and are a t  a loss to know why that court 
refused to entertain it. 

The costs incurred in that coast were properly taxed i n  
the costs of the case, and the defendant's motion to strike 
&hem from the bill was rightfully overruled. 

No error. Affirmed, 

B. F. XOR'1'0% and z110t11er V. LEONARD RIPPP and another, 

Judgment, vacation of. 

A jnstice9s judgment docketed in the superior court is for the purpose of 
execution there, and thn't court has no  power to set it aside unless the 
c a m e  be carried up by appeal or w i t  of recortlari. A jttdgmeut can be 
vacated only by the court which rendered it. 

(Ledbetter v. Usbornc, GG N, C., 379; B i rdsey  v. B a r r i s ,  GS N. C. ,  97; 
Broylcs v. 170my, S 1  N. C., 31% Cannon V. Parker,  db., 3.20, citccl ancl 
approved.) 

MOTION for leave to issue execution heard at  Fall Term, 
ISSO, of ALAMANCE Superior Court, before Eure, J. 

A judgment recovered by the plaintiffs against the de- 
fendants before a justice of the peace was docketed i n  the 
superior. court of Alalnance on March lst, 1869, and execu- 
tion issued thereon on the 22d. I t  does not appear that any  
other ever issued. On the 22d of March, 1879, on applica- 
tion of the plaintiffs a notice signed by the clerk was deliv- 
ered to the sheriff and made known to the defendants the 
next day reciting the motion for leave to issue execution on 
the judgment~and appointing April 3d as the time when a t  
his office the motion will be passed on and leave given un- 
lest cause be shown to the contrary. The motion was allow- 
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ed and upon the defendants' appeal the  ruling of the clerli 
reversed. Upon the hearing before Ris  Honqr evidence 
xas  admitted to show the proceedings had before the justice 
and the irregularities and errors committed i n  rendering 
the judgment, the facts of which are found and set out in 
the transcript sent to this court, but not necessary to an un- 
derstanding of the opinion. His Honor thereupon declared 
the justice's judgment to be " void and of no effect; that the 
transcript and docketing thereof does r ~ n t  constitute a prop- 
er judgment in  the superior court," and adjudged that i t  
be cancelled and t,he defendant recover his costs, arid the 
plaintiffs appealed. 

iVr. E. S. Parker, for plaintiffs. 
Jlr. Jclmcs E. Boyd, for defendants. 

SMITH, C. J. We do not concur in the ruling of the court 
that the judgment of the justice upon a matter within his 
general jurisdicltion could be thus impeached, and the dock. 
eting thereof npon the transcript in regular form I11 the sria 
perior court assailed and avoided as a defence to an  applica- 
tion for leave to enforce it. This  is admissible only before 
the tribunal which tried the cawe and gave the judgment. 
Such, it bas been repeatedly held, is the orderly and only 
mode of procedure for relief against it. The judgment and 
the original papers in the cause remain in the court of the 
justice, notwithstanding the sending up the transcript and 
docketing in the supesior court for the purpose of enecutioi~ 
there. The cause itself can only be removed to that court 
by appeal or a writ of recordari as its substitote. Ledbeftar v. 
Osborne, 66 N. C., 379. Speaking of this case in delivering 
the opinion i n  Birdsey v. Harris, 68 W. C ,92, SETTLE, J. saps : 
" I t  is there held that when a judgment was ~btn ined  before 
a justice of the peace and docketed il: the office of the su- 
perior court clerk, the court has no power upon motion to 
set aside said judgment and enter the cause upon the civi l  
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issue docket. If  a party has been aggrieved in a trial before 
a justice of the peace and has been denied the right of ap- 
peal he may obtain relief by a writ of ~ecordari." I n  a more 
recent case DX.~,LARD, J. declares that  t he  judgment of the 
justice, although docketed in  the superior court, remains " iin 
tli a t  court with power only i~ the  justice in certain eases to enter- 
tain mot iom i l z  2/16 cu.tlse looking to a eacatkon ov modijcation of 
dhe judgmevit." Broylcs v. I'otcng, 83. N .  C., 315. So in  GLW 
non v. Put-kcr, 15., 32Q, it  is said that a justice's judgment 

- *  cannot be irnpachetl ,  s& aside o r  modified by proceedings 
before t he  superior court except Sy w i t  of veawdari retnov- 
ing the  cause to a higher jurisdiction." Tliese references 
a r e  scflkient to show the want of authority in the court to 
rnter taia  t he  enquiry into the proceedings had before the 
_justice for the purpose of vacating his judgment, or annul- 
ling fhe force and effxt of the transcript upon whicla i t  
docketed for a n y  of the reasans assigned. 

But i t  mas urged in the argument, that inasmuch as the 
aid of the court is asked to revive a dormant  judgment i t  is 
competent to show its character and  the  circumstances at- 
tending its rendition, as a reason for refusing the order nec- 
essary for its enforcement- But the plaintiffs are  dernand- 
ing  a legal right, not a relief which the court may d l s w  or 
witht~old it2 the exercise of a reasonable discretion, tlie re- 
moval of a u  impediment, interposed by the  lapse of time to 
the suing ou t  of process to compel payment. 

As t he  transferred judgment cannst be attacked in the 
superior coust, being but subgidiary and  deriving its vital- 
ity from that  rendered before the justice, so and  upon the 
same grounds no defence will be heard in  oppcssition, baaed 
upon its supposed invalidiky, to the plaintiffs' application for 
reviving i t .  

Vie have canfined ourselves lo the only exception pre- 
sented in the record and refrained from considering tile 
d ' f c r ~ t  of t1w l:!pse of t h e  upon .the lien created by dockef- 
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ing the judgment i n  the snpegior court, and upon the 
operation of the statute of limitations upon the psesent nlo- 
ti011. 

These questions are not before us on the appeal and will 
arise only when the mution is to be acted on hereafter. C 
C. P., Sections 254, 31 and 32. 

There is error, and this wiU be certified, 
Error. Reversed 

Wllere leave is granted by the judge below to bricg a n  act& cm 3 jntlg- 
ment under seelion I4 of the Code, his decision upon tile ques t io~~ 
whet'ncr 'Lg~ocl cause ' 9  is shown, is eonclasive. 

(Carter v. Coleman, 12  Ired., 274, cited and zbpprovcd.) 

MOTION for leave to b ~ i n g  an action on a judgment rend- 
ered arid docketed in CHOWAN Superior Court on the 18th 
of April, 31870, heard at Chambers on the 15th of April, 
1880, before Graves, J. 

The motion was allam-ed and the plaintif5 appealed. 

MY. Walter Clark, fcs plaintiffs. 
No counsel for defendauts. 

SMITE, 6. J. Mary C. Eadhnm, administratrix sf Wil- 
liam Badham, deceased, on April 10t11, 1870, recovered 
judgment against Thornas D. Wa,rren and wife, E. Alethia, 
on a debt contracted by lzer before marriage, for $1,876, 
with interest t h ~ e a f t e r  on $1,240.12 principal m m e y  and 
costs, which was a t  once docketed in tlio superior court QE 
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Chowan. Mary C. Badllam died i n  April, 1872, and  a d -  
ministration de bonis uo.n on the  intestate's estate was there- 
upon committed to the plaintiff, $Fannie R., wife of William 
Y. Warren, who has been substituted as a party plaintiff i n  
t h e  action. Thoinas D. tVarren died i n  1878, insolvent. 
E o  execution was ever sued on the judgment until  April  
IGth, 1880, when i t  was issued with leave of the clerk to the  
sheriff. On April 15th' 1880, the  plaintiff, Fannic  EL., after 
notice to the  surviving debtor, moves the  presiding judge 
for leave to br ing her action against the  said E. Alethia 
Warren on the  ground of continuous insolvency in  both the  
judgment debtors, the recent discovery of property belonging 
to the  survivor, and the  near approach of the  statutory bar. 
H i s  Honor  heard the evidence and granted the leave, from 
wl~icll  judgment the  defendants appeal. 

Previous to tho introduction of the  new practice, a plaiu- 
tiff recovering judgment  could at  once bring a new action 
a n d  recover a new judgment  thereon a t  his election. If the 
j u d g ~ n e n t  had become dormant,  the plaintiff was a t  liberty 
to sue out  a scire~fucias to revive i t  and 1)rosecute an action 
of debt a t  the  same time and  neit , l~cr process was a n  obstruc- 
tion to the  other. Cwtcr v. Colman, 1 2  Ired., 274. 

To protect the  debtor against socces~ive, needless a n d  
vexatious suits with their attendant expense i t  i s  provided 
i n  sectior? 1 4  of the  Code tha t  '' na action s l ~ a l l  be brought 
upon a judgment rendered i n  a n y  court o i  this state, which 
shall  be rendered after the  ratification of this act, except a 
court of a justice of the  peace, lsctween the same parties, 
tyithout the  leave of the judge of the  court either i n  a r  out 
of term, for good cause shown on notice to the  advcrse 
party." 

T h e  plain intention of the skatute is to witl,draw the  n r -  
bitrary r ight  before vested i n  t l ~ e  plaintiff to rener, 2nd  
prosecute a t  his will unnecessary suits upon a judgtnenit al-  
ready rendered to the  a i~noyance  of the  debtor and  without 
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advantage to hi:uself, a n d  place i t  under  tlme supervising 
control of the judge, to be exercised i n  a proper ease with 
his  permission. The leave is to be granted when '"good 
ccwse " is shown, tha t  is, when suf ic ient  and  satisfactory 
reasons are given. If then lie is and must  be the  judge, his 
decision that  good cause does exist is not reviewable in  this 
court. What  general rule can b e  prescribed to guide the 
judge i n  determining the  applicatioll? or th is  court i n  re- 
vising the exercise of his disc.retion? 

The granting of leave impairs 110 legal r ight  of the debtor, 
and  every just defence may still be  set, up when the action 
is brought as it  may be i n  other cases where the  plai~ltiff' 
sues a t  his pleasure and requires the  corlsent of no one. If 
this preliminary motion call become the  subject of contro- 
versy invo lv i l~g  issues of fact and law arid : ~ d n i i t ~ i n g  of an 
appeal, i t  would i n  eEect be ~ ~ a k i n g  two  actions out of one 
for the  benedit of neither party and to tile inco:lvcnicnce 
a n d  expense of both. 

W e  are  therefore of opinion that  the  jadgmel;t of I I i s  
Honor  tha t  good cazcsc! was silown is  conclusive upon us. 
T h e  judgment  must be affirmed. 

No error. AErmcd.  

A. 11. STUUP ck S O S S  V. L. B. LOSS;. 

A j i ~ r l g t i ~ n t  or order tuade in  a CRtlsi: 113- eonsrltit of parties or tbclir at- 
torneys is binding a1111 rannot b(. s a t  azillr or moilifietl, exet~pt upon the 
~ r o u n t l  of n mistake of both parties, or for fmncl ; aud  tl~i-., by civil ac- 
tion and not by motion. 

(B~~i4 fb1-d  v .  Coit, 77 N. C . ,  72 ; l?'zlso?~ V. Z a i ~ r l  CO. TO., 446 ; Edney v. 
E~?tey, 81 N .  C., 1, cited and approred ) 
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MOTIOY to set aside a judgment (under t h e  Codc, 5 133) 
heard a t  Fa l l  Term,  1880, of MECKI,EXBURG Superior Court, 
before Seymour, J. 

T h e  motion was allowed and the plaintiffs appealed. 

ilfessrs. Tl'ilson & Son, for plain tiffs.. 
Messrs. 81~ipp & Builcy, for defendant. 

RUFBIN, J. This  was a motion of the  defendant, L. B. 
Long, made under  section 133 of the  Code to be relieved of 
so much of a judgment rendered in t h e  cause as deprived 
h i m  of his pcrsonal property exemption. T h e  following 
are  L11e facts, which we state, not . that  me can review His  
Honor's findings as to them, but  ttmt i t  may be seen 
whether his rul ing upon the  facts, as found, is correct. 

The plaintiffs having recovered two juiticc's judgments 
against the  defendants, Long and Johnston, partners under  
the  iirrn uame of L. B. Long & Co., caused t h w ~  to be dock- 
eted in  the superior court on the 13th of January,  1180;  a n d  
after issuit12 executions which were returned unsatisfied, 
they conlmenced supplemental proceedings before tile clerk, 
who on the 171h of J a r u a r y ,  1810, issued a n  order to the  
two defendants, Long and Johnston, to appear before h i m  
on a day  fixed and  ausv;cr concerniug their property, and 
to b r ing  with them all their booksof accounts and all books 
sllowing what arnouuts were due  individually,  as well as 
members of the firm, a t ~ d  i n  the  mean tin:e forbidding them 
to dispose of a n y  part  of their property. On the 22d of Janu-  
a ry  the  clerk made another order, which after reciting the 
steps previously taken i n  the  matter, proceeild as  follows : 
" I do hereby order, by consent ofparties, tha t  E. k. Oshorne 
be appointed receiver of all the  estate and property of every 
kind of L. B. Long & Co., and  tha t  said receiver be invested 
with a11 rights and powers as receiver accordir~g to law arid 
tha t  11e proceed to collgct the accounts due  a n d  owing the 
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defendant copartnership, and apply the same to plaintiffs' 
cl:iiu~s ; and further that the said defeiidant turn over to 
said receiver all the estate, property and effects of the said 
firm.'' 

01: the 25th day of March following, after having given 
due notice to the plaintiffs, the defendant, Long, moved the 
clerk to so modify his last order as to provide for his per- 
sonal property exen~ption out of the firm property, and he 
accompanies his motion with an affidavit in which he swears 
t l ~ n t  so much of the order as either expressly or by implica- 
tiou purports to be a waiver of his right to have sucli ex- 
emption was unautl~orized by him, and against his express 
dcsire that tllc same should be alloved him, that Ile was uot 
present when the order was agreed to or signed, and if his 
conirsel understood him as agreeing to it, while he imputed 
to 11im perfect good faith, he misunderstood hiin ; that in  
anticipation of being a l low~d  to have such exemption, he 
had the very day before the exarnirlation began procured 
his partner's written assent thereto; that he was advised by 
his counsel that the appointment of a receiver in the case 
could not affect his right to have i t  allowed, and therefore 
he a~scnted that such appointment might be made;  but 
that TTRS as far as he  intended to go, and khat he did not au- 
thorize his counsel to waive his claim to his exemptions, 
and that he had no knowledge of tl~esarne lseiugdone for 
several days afterwards, when he and his counsel went to 
the clerk's office to look after his exemptions, when they 
discovered that the order had been so drawn as to exclude 
h i la ;  that he never did, and never intended to consent to 
any order by which he surrendered the right given him by 
law. To this the plaintiff filed the counter-affidavit of his 
attorney, in which it is staled that the defendant was pre- 
sent when the order was signed and that  he was also repre- 
sented by counsel; that  the defendant, Long, had been ex- 
amined by the clerk t o u c l h g  the property of the firm, and 
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that  immediately ihereaftcr the order as drawn was agr&d 
oi-tand was dictaked by counsel oil both sides, that i t  tlis- 
tinctly sets forth tho agreement and understanding of t h e  
parties, and that no claim to any  exemption was set up by 
the defendants, or either of them ; and that if there had 
been, he would never have agreed to the order as made, but  
mould further have pressed his investigations into the afLirs 
of the  firm and stheir assets, The  de rk  declined to allow 
the motion of the defendant to modify the order, and h e  
tl~ereupon appealed to the judge, who finding as a fact i n  
the cause " that the defendant, Long, consented to +,he order 
appointing a receiver under a belief that he was not waiving 
his personal property exemption iu the properly therein 
specified," directed the order to be modified in that particu- 
lar  and from this order the plaintiffs appealed. 

Conceding, as we do, that the finding of His Honor as t o  
the intent with which tlre petitioner assented ta the order for 
the appointment of the receiver, is conclusive as to that 
matter and cannot be appealed from, i t  still remains to be 
determined whether such a finding is legally sufficient ta 
jnstify the judgment rendered. I t  is not denied that t h a  
defendant, either in person or by his attorney, consented to 
the order. Indeed we understand His Honor's finding to 
go to the extent of saying that the defendant himself con- 
sented to it. But supposing i t  to be otherwise nud that h e  
was only committed to i t  by the consent of his counsel, how 
then does his case stand ? Every agreement of counsel en- 
tered on record and coming withill the scope of his authority, 
must be binding on the client. To  hold otherwise would 
.end to much uncertainty to many of the most important 
business transactions-.so important and so solemnly dis- 
posed of that the  parties arc willing to have their agree- 
ments in regard to them enter inta, and become a part of 
the judgments of t!ie court, to be permanently recorded upon 
the dockets of the country. Neither the courts nos othes 
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parties, can look behind such an  act on the part  of an  attor- 
ney, to enquire into his authority or tlne extent and purport 
of the client's instructions. His  acts and his adrnissiorls must 
be taken as those of him wilom he  represents. As said by 
Judge  READE in BrarSford v. C G ~ ,  77 N. @., 72 : " The negli- 
renee of counsel, or imisil~nnageiuent of the case, or nrifaith- 
lnlness, are  all matters to be settled between client arid 
counsel. Xo liarnl must be allowed to befall others on ac- 
count of it." We are hound then to treat the case as if the 
petitioner had been actually present and given his as3ent 
to the order a. drawn. H e  agreed to i t  because his attorney 
d i d .  C'la a party, after having given his assent to a judg- 
rneut or okler of the court, be afterwards heard to say that 
sucli assent had proceeded from a mistake, on his part, as 
to tlie effect thereof a l ~ d  for that reason have the same modi- 
Getl? If so, then, the court would be making  a consent 
?jud,?;anent for the parties, not according to the agreement of 
both, but according to the understanding of one of the~il.  
If this w:ls a bill for the correction of a lnistake in a deed, 
tl:c plaintiff could get no relief upon the facts stated i n  his 
application, f j r  in such a cctse one of' two things (nust :1p- 

p a r :  either that the mistake was that of both the parties, 
or that  of' one wit11 a fit~ndulent canccal~nent on the part of 
the other. Jl'ilsola v. il'estcrrc, ni. (7. Land Co., 77 Y. C., 446. 
T l ~ e r e  is no pretense here of any  fiiiud or  mutuality of mis- 
take, and lve cannot see why  the same principle does not 
apply. To modify the order  ill he to make a new and a 
diff'erent agreetlieut for the parties, and  to vacate it  alto- 
gether cana!ot reitore tllem to their original standpoint. A 
consellt order mav be mt aside iiiid declared void,if t l ~ o  con- 
cent, be procured by fraud, just  as :my other contracl may 
bc, but  this as said by Judge ~)ILT,AP,D i n  Ed~ze~ v. F~IE,~c!J ,  81 
N. C., 3 ,  :ilust be done by a civil action on the ground of fr ,~ud 
a n d  imps i t i on  and cannot be doni: on n?otion. 

JYe are of the opinion, therefore, that  His  Horror errctl in  



I. J t i t l p e ~ r t  cunfc.s?ctl t;ndcr .scc:iou 3" of tile Cotlc I I ~ I I S &  con t :~ i~ l  a coil-, 
eiscz, verificil ~ tn t - lncn t  of the fncts, circt:in.:tnncw, h ~ ~ s i n e s s  trar1.5ac- 
tion nnci coi l s i t l~~i :~t io~i  O I I ~  of ~vllicli tl~c? intlol~tudnes arose, to  Illc~et 
:llc ieclnire~neilts of tire s ta tn te ;  :lrltl Illis, to p i w  Lhc cor~r t  ji~l.isrlic- 
ti011 :1n~l en:ible o t l x i  c~cclito;.s to test the b u i ! n j d e s  of t l ~ c  tran;netio12 
by wl~icli a pa~ticrtln:. i!vbt i p;.c1ftiret1 ; l i c i ~ c c  :i t ~ ~ i l g m c n t  co~~fe . ; se~l  
upon thc sl-atenwnt t l ; :~t  t i c f e~ i~ la l !~  is in:lcl)teil to l)lxinti!f i n  a. ccrtxilr 
sun! "arising from the ncceptnllce of n dr:lii." ~ ~ t t i l l g  011t a COPY 

thereof, is i i r e g ~ i l x  xnil ~ o i d .  

1. A j r ~ d g n x n t  against one ns presiiknt of :t colpor:i t io~~ does 1106 affBcC 
the property of the corpornt io~~.  

3. JYlrere a j ~ ~ i l p e ~ ~ t  is collfessed by one persoil ngitinst I~iii~self a~lcl s(p 
entered of record, pnrol cvidcnce is not nc!lnisuihle to  show tllat it ma,a 
intl~ncled t o  h:lve been elitc~red :%gnin~t nuotiier. 

CIVIL ACTIOX tried a t  Fall Term,  1850, of M e c s r , ~ x ~ ~ ~ ~  
Superior Court, before S q m o u ~ ,  J; 

In this  action, the  p l a i ~ t i f f  seeks to recover of the  defend- 
ant,  ~ 1 1 o  is the sheriff of Mecklenl~urg county, for refusing 
to apply 8 sum of money, w!~ich h e  11ad realized by a sale 
of the lands  of an incorporated company k n o x n  a s  "The 
Empi re  Gold hfining Cotnpany," in  satisfaction of a judg 
n.lent 11.1 plaintiff's favor a g a i n ~ t  the company. 
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In eupport of his allegations, t11e plaiatiir offwed in evi- 
dei~cc n record of a jt~dgmont by confession, made before the 
elell< of the coznty on t l ~ a  22nd day of Bngcst, IS??, of 
.ii-hich the follost-ing is copy : 

" IV. F. damidson v. 2 A. i~czif l t ,  Pmidext Enzpirc 9fi71i179 
~ o ? q , ~ * , ~ ~ j .  I, J. A. Smith, president of the Empire Mining 
~r_'onlpany, dtbfeiidant, confess j~dgl ' ieiit  in favor of W. 1". 
b)nvidson, the plaintiff above namcd, for three thousand 
eight hundred and one dollars and sixty-four cents, with 
il~terest thereon from the 30th day of December, 1868, and 
authorize the entry of judgment therefor against said Em- 
pire mining company. This coifession of judgment is for 
a debt now j~astly due said plaintiff by said defendant, aris- 
ing from an acceptance of a draft, of %;hi& the following is 
a copy : 

' C~IAKLOTTE, N. C., 1st October, 18GS. 
Exchange for $3,SOI .G4. 

Sixty days after date pay to the order of 31. P. Pegram, 
cashier, thirty-eight hundrei? and one dol!ars and sixty-four 
cents, value received, and charge the same to account of 

W. F. IDAVIDSOY. 
$0 J, A. S~IITH, EsQ., 

Cl~arlotte, AT C.' 
011 the face of which mas written : 
' Accepted, payable a t  the First Nationol Bank of Char- 

lotte. J. A. SJIITII.' 
T17itness my hand and seal, this the 22nd day of August, 

1 .  ' (Signed by J. A. Smith, president E~npire mining 
company, and verified by his oath and witnessed by E. A. 
Osborne.) 

Thereupcln, thc clerk entered judgment, in favor of the 
plaintiff, against J. A. Smith, President, &c., on the said 
'211tl of August. 

We also showed, that an exec~~t ion  had issued under this 
judgment and goue into the i ~ a n d s  of defendant's predeces. 
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sor, who had returrled the same, as ' 6  levied on the lands of 
the defendant," i t  being the same land afterwards sold by 
the defendant, which execution was in the following words : 

" Whereas, j u d g ~ ~ e n t  was rendered on the 22nd da:~ of 
August, 1874, i n  an action between W. I". Davidson, plain- 
tiff, and J. A. Smith, Prest. Empire nlining company, de- 
fendant, i n  favor of said W. F. Davidson against t h e  said 
J. A. Smith, Prest., &c., for the sum of forty-two Ilunclred 
and eighty-three dollars, and thirty cents, as appears to us 
by the judgment roll, filed in the office of said court, and 
whereas, the said judgment was docketed in said county on 
the 22nd day of August, 1871, and the sum of forty-two 
hundred and eighty-three dollars and thirty cents, is now 
actually due thereon, with interest on thirty-eight hundred 
and one dollars and sixty-four cents, from the 22nd day of 
August, 1871, and also the sum of eight dollars and seventy 
cents, for costs and charges in the said suit, and expenses 
allowed by law: You are therefore commanded, as often 
before commanded to satisf.y the said judgment out of the  
personal property of thesaid defendant within your couuty, 
or if sufficient personal property cannot be found, then out 
uf the real property in your county l~elonging to such dc- 
fendant, on the day when the said judgment was so docketed 
in J7OUr county or at any time thereafter in whose llarlds so- 
ever the same may l ~ ,  and further, to return this e s e c u t i o ~ ~  
before the judge of our superior court, on the 8th Mor,day 
after the 4th bfontl:~y in September, 1371. 

Witness E. A. Osborne, clerk of our mitl court. at ofEce in 
Charlotte, on the 8th Monday, after the 4th 310nday in 
March, 1871, and the 95th year cf Aulerican Inde- 
pendence." 

(~ssued the 22nd day of August, 1877, aui! s i g n d  hg ille 
clerk.) 

On the 12th day of February, 1873, th - plaiutiff causecl 
another executioll to issue, sirnilar in  a11 respects with the 
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nbore, cxcept as  to date, which went irito the  defez:dant's 
l i a ~ i d ~ ,  nl ld was returned by him, unsatisfied, ant1 since 
t1lt.n no  other execution has issued under  said judgmc:lt. 

Tile p I : i i~~ t iE  was t h e r ~  examined as a witness for himself, 
and  testified illat the  debt for which the judgment was con- 
fessed was due  him from the  c o ~ n y a n y  as  con~miesions for 
services relldercd i t  i n  the  purchase of t h e  very lfii~d sold by 
t h e  defendant, and  that J. A. E ~ n i l l ~  mas the  president of the  
ccrnpany. H e  also proved that  the  defendant sold the  land 
as the property of the compauy on the 6th day of Septem- 
ber, 1874, m ~ l  tl)stt lie had applied tile proceeds to aiiotlier 
jutlqmcnt against the  company, j u ~ l i o r  i u  point of date, but  
~ ~ 1 1 i c i )  was atlrnittcd to be regular. 

Thc defcndant, in  his answer, admits  i h e  sale, and  t l ~ c  
:ipplication of the  procceds, as alleged, but defendr tile ac- 
tion npon the ground tha t  the  judgn!e:it confessed i n  favor 
of plainiid' ;iir,s irregular,  because not conducted nccording to 
tile provisions of the  statute, and tllat at ~ r o s t  it  1:-;IS ~ o t  :i 

1u<(::meni agaiilst the  " Etnpire Gold IIinirig Colnjx~ny," Lnt 
agaitlst J. A. Smith individually. The court i~itim:tti~t! t l~c 
opinion that  the judgment  was not i n  l aw  one ngain3t t h r  
,:lid cwlilpnny, a n d  i;l deference thereto, the  pltlintifl tool< 
;I nonsnit a n d  appealed. ' 
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of the parties, in order to avoid further litigation, to have 
settled the points as to the validity aud effect of the judg- 
ment confessed to the plaintiff before t.he clerk, and there- 
fore we have given those matters our consideration. 

The provisions of the Code of Civil Procedure, sections 
325, 326, under which this proceeding mas attempted, have 
selclom been before this court for consideration, and in  no 
instance, so far as is known to us, have they been the sub- 
ject of judicial constrnction by the court. That  duty de- 
volves upon us, and in its discharge we have endeavored 
fairly to ascertain the legislative will, being careful not by 
a too narrow ~ ~ n ~ t r ~ c t i o n  to thwart it, or by a too liberal 
one to extend i t  beyond that  which was intended. 

Of the requirements of the statute, sorne are matters of 
form and possibly may be deemed ~nerely directory; but 
there are others essentially matters of substance, a strict 
compliance with which is absolutely demanded, and with- 
out  which, the proceeding is void. Amongst the latter, as 
i t  seems to us, is that contained in sub-division 2, of section 
326, of the code, to the effect that the statement in writing, 
which the party confessing the judgment is required to sign 
and verify by his oath, must state concisely the facts out of 
which it (the indebtedness) arose, and rnust show that the sum 
confessed therefor is justly due. 

The  object of the statute in this is to protect the other 
creditors of the debtor; to enable them, not only to see the 
extent of his liabilities, but to test the bogza jides of this 
particular debt to which he is giving a preference ; and that 
they may have frill opportunity to do this, the parties are 
commanded to spread upon the record specifically the cir- 
curnstances and business transactions out of which i t  origi- 
nated. A mere statement that the defendant is iudebted to 
the plaintiff in a s u ~ n  certain " arising from the acceptance 
of a draft, of which the following is a copy," kc., falls far 
short of the demands of the statute. What was the real 

4Q 
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under  tlais judgment,  so confessed to him,  not because the 
amount  of the  juclg~nent was truly d ~ ~ e  h i m  from the com- 
pany, bu t  i n  order that  lle migh t  purcllase the  very land, 
out of which this controversy has g;rown, for another party, 
a t  a nominal price,and as a means of cur ing a defective 
title to the  land which tha t  party had previously obtained. 

So tllat our  conclusiorl is tha t  the  judgment,  confessed as 
i t  was, upon so defective a stnternent of the  facts out  of 
which the debt arose, is void, a proper staten7ent being nec- 
esja1.p tg give the  court jurisdiction. 

Rut  supposing this was not so, and  that  this was a valid 
j n d g m e ~ l t  between the parties, a n d  would, upon a direct 
proceeding to impeach it, be so declared to be, i t  still re- 
mains for us to enquire how far i t  affected the lands of the  
E m ~ ~ i r e  gold mirting company, and whether the  same could 
be sold thereunder. 

By refereace to the  record i t  will be seen tha t  " J. A *  
Smith " is t h e  party,  declared, i n  tile statement which makes 
par t  c,f the  judgment-roll, to he the  defendant. I t  is t rue  h e  
speaks of himself a? " president of the  Ernpire company," 
but  ~ I J C  cotnpany, tllough judgment is authorized to be en- 
t e r ~ ( ]  a g a i n ~ t  it. is nowhere spoken of as the defendant, o r  
a7 owing tile debt for which the  judgment is confessed ; 
on t h e  contrary, the statement acknomrledgi~~g t l ~ e  debt, 
wllicli the  statute clirects to be signed by the d~fendant, is 
~i cileci by J. A.  Smith, pwsiden t of Enzpi~e mirling comn~mzy, 
:\rid tile draft, wliicl~ is the  only evidence of iudebteness 
~ v l i a t w e ~ e r ,  i s  one of J. A. Smith,  simply, and  is accepted 
by Ilini ill his ind iv idud  capacity, and not as president cf 
the  colupnny: and,  above all, when the clerk comes to enter 
u p  juclg~nent on t h e  judgment docket, i t  is entered, not 
against the  conlpntly,Lut a g a i n s t 2  A.Snzith, Prest. Enlpire min- 
ing compam~: a n d  when execations arc: issued under  the  judg- 
ment, t l l ~ y  are, in  every instance, issued against J. A. Smi th  



as the defmdant, m a  the sheriff' is comtxctnded to makc the 
nloncy out of his y-opcrty. 

I11 the case c f  the I;.w::.c;,tcc Company v. l i ide ,  3 Jones, 3, 
the judgmenf wag, like this, rerldcred agai~:st cine " Jordan, 
president of the ;\lnntio company,"an6 under an  execi;tiou, 
rnnaing in the same way, the  .;lieriff seized the property oi 
tlie company and sold it. 2nd this court hcld that I5e could 
not justify under it, that tlle judg~nent  arm ugoil?st SorJnn 
individually, and not against the con?,nany. 

The  plaintiff's cou~lscl assum-d the further position that 
the judgment was intended to have been confessed by the 
Empire gold m i ~ i n g  company, and  that Ire should have 
been permitted to show this by parol, and hc cited us to 
Freeman on Judgments, sx t ion  131, as authority for this. 
This  autilor does say, that i t  sometime? happenr tllnt the 
name of a party to a judgment is incorrectly stated, ant1 t l l .  t 
when such is the case the party intended to be iinnred i n  
the judgment may be comected with it by proper aver- 
ments, supported by proper procfs, and he refers us to naa11;. 
decided cases in  support of his proposition. I11 locliil~g to 
the cases, we find they all go just tu tlte extent that when e 
party is sued by a wrong namt., ctnd the writ is nclnnllj 
served on the right person and l:e Lils to appear and pIeail 
the matter i n  abatement, and judgrr!e~:t goes against 11im. 
though by the wrong name, he is conclude~l. So in this 
court, in tlie case of A!ycock v. 1:. 3. t b., G Jones, 232, wherc 
the writ issued against an  oflicer o 2 L e  company and va- 
a e r v d  on him, b7.1t tl-ir- dcclnrxtion wn5 ::gai!l~*, t!~c coalpa:!:; 
and thc judgrnent v a s  so c l l t c id  api l :s t  the  co!~pany, i ,  
mas held that tho cc;ll~y:my w:!s h,u:ltl by tllc j ~ 3 , i ~ u ~ e : ~ t ,  
and the ease ;byas distingaislici! frvrn fltc e ther  c x e  ol' -Jt,ib;l, 

~ ~ ~ ~ c e  anzpany  v. Ilicks, s z l i , ~ , ~ ,  01; the \-cry grocnd lh,?i t!,< 
judglnent had bcen entcrc.2, iiot against the ofXcc.1 but 
against the company. 13ut no casc goes to the cxtcnt of 
saying that, where n jndginent i: eonfe:sed by one j)erm:i 
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against himself, and i t  is so entered of record, i t  may be 
shoa~n  that i t  was intended to have been entered against 
another. And we take it, that under our new system there 
will be less liberality in  such matters than under the old ; 
for judgments have ceased to be merely h e  recorded con- 
c1usio:is of the law as to the rights of suitors in  court, but 
have been made to perform some of the functions of a morl- 
gage, and to act as securities for future and contingent lia- 
bilities; so that it is, now, of as much consequence that 
,3udgments should be truly docketed, as that mortgages and 
deeds i n  trust sliould be truly registered. 

We concur with tlle rulings of I-Zis I l o i~o r  and deelarc 
there is no error. 

No error. Affirmed. 

An offer to  corupromiw a sni t  under section 3% of the Code i m ~ t  be 
made by cllthc defeudents or by their commorl attorney. 

MOTIOX of defendant (in n case removed from Cumber- 
land) to tax costs against the plainti$ heard at December 
Special Term, 1880, of ROBESOX Superior Court, before 
Awry, 2 

Motion refused, appeal by defendant. 

BY. Ceo. JK Rose, for plaintiff. 
Jlessrs. Rowland & JlcLean and 15'. A. Gulhl.ie, for de. 

fen d an t. 



630 I N  THE SUPREME COURT. 

SMITH, C .  J. The action is to re1:over damages for di- 
verting the flow of water from its naturaP channel to t he  
plaintiff's mill, and diminishing the former supply, in which 
a verdict for one penny was rendered. The  m.ctje stood for 
trial on Wednesday of the secund week of the term of Rob- 
eson superior court which began on October 25th7 ISSO, but 
was continued and tried at  a special term held in Dxember  
following. On October 26th, 188% a proposition was made 
to the plaintiff in writing and in these worch: I n  behalf 
of the defendants, I offer t o  allow jndgment to be taken 
against the defendants in  the above action (clescri'birrg it by  
its title) for the  sum of fifty doliars with costs. (Signed by 
A. A. McKeithan.) 

The  defendants proposed to show i n  support of their mo- 
tion to tax the plaintiff with the costs accrued since his 
failure to accept the offer, that i t  was made by the author- 
ity 01 al l  the defendants, and that the defendant McKeithan 
mias president of the corporation and i n  that capacity llad 
retained the attorney who was defending the action. The 
evidence was rejected, and the court being of opinion that 
the offer was not a compliance with Clle provisicms of see- 
tion 328 of the Code, refused the motion and adjudged the  
costs against the defendants. 

'It is obvious the offer, to be sufficient under the statute, 
must be in  a form that will enable the plaintiff, if he ac- 
cepts it,, to Cave judgment, entered by the clerk conformably 
to the offer. I t  must conseq~ently come from a11 the de- 
fendants, o r  their common attorney a t  Iaw, since otherwise 
the  clerk would not be authorized to enter judgrnent against 
all. I t  is equally plain that a verbal- authority to be sup- 
ported by intrinsic proof only, if indeed any such authority 
call be, conferred upon one of several defendants by the 
others, to assent to such a record, wilt no€ warrant tbe enter- 
ing  up  of judgment against all. The plaintiff's right is to 
haye judgment upon the submitted offer in the pending ac- 
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tion and consequently against ,211 whom he has sued, and 
unless the offer is commensurate with this right, it is un- 
availing u ~ l d e r  the act. 

This seems to be the construction put upon the section by 
ihe courts of New York, so far as our limited facilities of 
access to their reports will permit ,211 examillation to be 
made, and in our opi r i io~~ is a fair and reasonable interpre- 
tation of its requirements. Burney v. LeGal, 19 Barb ,  591; 
Scimeider v. Jacobi, 1 Duer., 694. 

There is no error and the judgment must be affirmed. 
Yo error. Affirmed. 

*X, W. GLENN aud others v. THE FBRBIERS' BANK. 

Proof of claim to share in fund-Lacizes. 

d creditor of an  in.wlvent bank whose n s s e t ~  are i 7 ~  eustodia legis under 
decree of court, will be let in to prore his debt after the  clay fixed for 
proofs, if he is not guilty of laches ; b ~ t  if he fail to malie a~pl icxt ion  
to  clo so nntil after the  fiulcl is distributed, Ilaviug fu l l  knowledge of 
the proceeding, he will be barred of his right. 

(Glen7a v. Bunk, 88 N. C., 97, cited aud approved.) 

PETITION for certiorari heard a t  January Term, 1881, of 
THE SGI-'REME COURT. 

iVessrs. Battle &- Mordecai, for petitioner, Cowles. 
Ilf~srs. Thomas Rz@n and Scott & Culdwell, for defendant. 

ASHE, J. This is a petition for a certiorari as a substitute 

'Rnffin, J., appeared as  eonnsel ill this ease before his appointment 
as :~ssocinte justice. 
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for a n  appeal in tbis cause, which was a creditors' suit against 
the defendant bank, its trnstees and stockholders, to have 
its property applied to its debts, and to have the latter as- 
sessed for any  deficiency that might be found, according to 
their respective liabilities under the charter. 

At  spring term, 1876, of Guilford superior court, the plain- 
tiff, Glenn, obtained a judgment subjecting a11 the effects of 
the bank to the payment of himself and such other creditors 
as should prove their debts within a certain time to be ap- 
pointed under the direction of the court. At the same term, 
Peter Adams was appointed a receiver, and two commission- 
ers were appointed to advertise for all creditors t~ prove 
their debts by a certain time, or  be forever barred. Accord- 
ingly, the commissioners advertised in the Grecnshwo Patriot 
for all creditors to prove their debts by the 5th of August, 
1876. Most of the creditors and bill-holders of the bank 
proved their claims within the time, and the coinmissioners 
made their report to spring term, 1577, and the court ad- 
judged that all others were forever barred from any claim 
upon thefunds in the hands of the receiver. 

At  December term the petitioner (Calvin J. Cowles) ap- 
plied to the court to be allowed to become a co plaintiff and 
to prove his claim, alleging that  h e  knew of the pending 
suit, but the advertisement had escaped his attention. The 
application was denied. And again at  December term, 
1878, he made a similar application which was also refused 
upon the ground that he had not proved his claims withill 
the time fixed in the advertisement, and that the matter 
had been adjudicated, from which ruling the petitioner ap- 
pealed to this court, where at  January term, 1879, i t  was 
held, no apportionment then having been made of the funds 
in the hands of the receiver, that  if the petitioner 11t;d no 
information of the advertisement limiting the time for proofs 
and is not chargeable with negligence in b r i n g i ~ g  forward 
his claims, his application should have been granted, and 
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i t  wm the duty of the judge to ascertain and deterlniue 
these precedent facts before giving a peremptory refusal ; 
and if the petitioner "was not guiIty of wilful laches or un- 
reasonable neglect, he ought not to be concluded by the de- 
cree from the assertion of his right as a creditor to share in  
the common fund." SO N. C., 97. 

At fall term, 1879, there was no   notion made by the peti- 
tioner to be allowed to be made a party to the suit, and no 
otller order in  the cause, except that the plaintiff, Glenn, 
comes into court and i n  his own proper person files his 1-e- 

trarit, which was not opposed by those who had come in  and 
proved their claims. The case being thus determined was 
put  off the docket. 

At  spring term, 1880, before Seynzour, J., on Friday of the. 
second week of the court, i t  beitlg the 12th day of March, the 
petitioner through his counsel moved to restore the case to 
the docket, and be allowed to be made a plaintiff. His  
I-Ionor refused the motion, and directed the clerk to enter 
the motion on his minutes and record its refusal, which was 
then and t,here done on his rough minutes, which were ta- 
ken from the ofice of the clerk and have not since been 
found. The  following order was then made and signed by 
Judge Seynzour : " The above action having been dismissed 
from the docket at  fall term, 1879, upon a re tux i t  entere,l 
therein by the plaintiff, Calvin J. Cowles a t  this term of the 
court moves that the case be restored to the docket and that 
he be allowed to make himself a party plaintiff and to carry 
on this suit ; and the court upon consideration thereof re- 
fuses to restore the action to the docket and to make said 
Cowles a party, and dismisses the motion ; and i t  is ordered 
that said Cowles pay the costs of said motion." Shortly af- 
ter this term, the plaintiff's counsel called on the clerk for 
a transcript of the record of the proceedings in the case 
wliich were had on Friday, the 12th day of March, which 
the clerk was unable to furnish in  consequecce of the loss of 
his rough minutcs. The counsel of petitioner on the 23d of 
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hfarcll served a notice of appeal on the plaintiff, Glenn, and 
a copy of a case on appeal n p ~ n  t ! ~ e  said a t to r~ lcy  
~vllich was not acceptell by him because it was not signed by  
thc petitioner or any attorney, and because no bond had 
11ec:i filed i n  the  case. Thc  bond alleged by the petitioner 
to have been filed is blank and  was not filed with the  clerk 
unt i l  more than  ten days after the  adjourl~ment  of court and 
the rendition of she o;dcr of the  judge. 

After tiic fd1 t e r n ,  1879, wh211 tllewt,-a.c;t was enterell and 
the e a e  put  oii' the docket, :lnd t!le following December 
term, 1779, had passed without nny rnotion or order i n  the 
cause, the  receiver proceeded to distribute the  funds i n  his 
hand., and had paid out all of them prior to the  date of the  
notice qerved on h i m  that  a motion ~ ~ o u l d  be made to re- 
store the  case of Glenn r. Fhr-mu's Bank to the  docket. 
MThem tha t  case was decided a t  Jznuary term, 1879, of this 
court. the  assets of the  bank were still i n  the  hands of the  
receiver, and  unnpportioned, and i t  was i n  view of that  
status of the fund, this court then held tha t  the  petitioner 
~honlcl  have been allowed to  come i n  and make llimself a 
party p la in t i f  and prove his claim, if he could show that  
he  l l : ~ d  no information of the advertisement l imiting the 
t ime for t:laking proof of his denlands, and was not guilty 
of ally ullrerisonable negligerice. B ~ l t  the  case now p r ~ s e n t s  
q u ~ t c  a dii'ierent aspect. For  when the  motion was made 
i n  be11:rif of the  c~etit ioner a t  spring tern], 1880, the  funds 
had all bee11 disfrihuted by the receirer, and  there was 
rivtllil~g i n  his hands for t h e  action of the  court to operate 
upon.  60 long as the fund I emairled i n  custoclia l~gis, in  a 
proper case, where there is no negligence, the  court will let 
in  a cretlitor to prove his debt even after the  time fixed for 
proofs. But i l  he fail to  make application to be made a 
l m r t j  and prove his debt until  after the  fund is distributed, 
11e nil1 be debarred of the benefit of the  decree. A d a m  
Eq., 2 6 2 ,  2 Eng.  Chnn. Rep., 326; Glenn v. B a d ,  80 N. 
c,, 97. 



JANUARY TERM, 1881. 635 

If the  petitioner had moved in  the  matter at fa11 term, 
1879, o r  a t  the December term of the same year, his n~otiorr 
would have been in apt time, for the fund was still remain- 
ing  in the hands of the receiver. But h~ neglected to take  
any  step at either of these t e r m  to avail himself of the ben- 
efit of the decision of this court at  January terrn, 1579, and 
delayed making application in the matter until the last day 
of the spring term, 1580, of the snperior court, before which 
time all the assets had been distributed. The  petitioner was 
clearly "guilty of wilfal laches or unreasol1a5le negle-t," and  
has no right to partake of the common fund. The writ of 
certiomri must therefore be denied, and the petition d i u  
missed at the costs of the petitioner. 

PER CURIAM. Petition tlistnissed. 

DAVLD STRADLEP, Adm'r, u. 8. W. KING and  @thers. 

Ezecritm-s and Admi7zistrators-Ovdea. setting aside sale of land 
jor assets. 

Upon motion to  raente a n  order licensing the  snle of land for assets, it 
appeared thnt tho petitioii filed was not  verificd by admi~iistrator's oa th  
and  the p a r c l i m  +or i ~ ~ f n n t  i l e f e~~dan t  had not answered ; tlte snle was  
confirmed on the day it was reportrd wiB11ouC notice bo defenctant ; the  
price was not paid in money ; the ailministmtor bought a t  his own sale 
tlirougli an  ,agent, and there were inaccuracies in his account ; Belcl(1) 
tha t  wliile the statute rc qr~iring verification is directory, yet there is n a  
error in setting wide the ortler that dhe &xi? m?y be reopenecl. and  de- 
fendant nllowed to  answer, and ('2) that  the mokion may be treated in. 
bhis case as an actioil 6 0  impeach thc judgment. 

(Fourd r. Blowat, 3 Ired., 576 ; BrotRer.9 v. llral7~ers, 7 Ired. Eq., 
180 ; I?oOerts v. Roberts, 63 W. C., 27 ; Shewi?z v. Hw l>t-er, 72 N. @. , 
493 ; -rroiaehe~ger v. Lewis, 'i-9 N .  C., 426 ; B h e  r. Blue, Ib., 6'3 ; Keaton, 
v. Rnnks ,  10 Irc~d., 381 ; Cowles v. Hayes, 69 N.  C., 406 ; Tick v. Pope, 
S1 S. C., 2 2 ;  Hercey v. Edmttnds, 68 N .  C., 2G ; Wolfe v. D u c k  74 
Pu'. C., 5i9 ; ill:tbry v, Erwin, 76 W. C., 46, cited an11 npprwecl,) 
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MOTION by defendants to set aside a judgment confirming 
a sale of land for assets, he$rd t June  Special Term, 1880, 1% of HENDERSON Superior Court, efore Ecl~cche~zcic, J- 

The plaintiff appealed from the judgment. 

Messrs. J. H. Merriuxon aud Il.hh?,on & ,~uller, for plaintiff. 
ildessrs. W. tV. and Artrzistead Joues, for defendants. 

SMITH, C. J. The defendants, after due notice, apply to 
the probate court to vacate and set aside the judgment rend- 
ered therein on Septeuber 4th, 1871, whereby the sale of 
the tract of land before authorized for the payment of the 
debts of the intestate, then reported by the plaintiff, mas con- 
firmed and title directed to be made to the purchaser ; and 
they assign as the grounds of the application inadequacy of 
price, h lse  information conveyed in  the report, fraud and 
collusion between the purchaser, (the attorney and adviser 
of the plaintiff) and the plaintiff, whereby the land was 
bought i n  for and secured to the latter, and irregularity 
and precipitancy in obtaining the judgment. An answer 
was put in by the plaintiff controverting these allegations 
and numerous affidavits filed by each party. 

Upon the hearing before the judge of the superior court, 
to which the cas'e was carried by appeal, he finds upon the 
evidence adduced the following facts : 

1. Tbe petition for the sale of the land is not verified by 
the oath of the administrator, nor was answer thereto made 
by the guardian of the infant defendants, as directed by law. 
Rat. Ihev., ch. 45, $8 62, 61,. 

2. The sale was confirmed on the day the report was made 
without notice to the defendants or to the guardian, and 
upon only such evidence of the fairness of the sale and the 
sufficiency of the sum bid as was furnished i n  the report, 
and it did not bring its market value. 

3. The price was not paid i n  money but largely i n  claims 
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against the intestate, taken at  less than their face value and 
surrendered and accepted a t  full value, 

4. There was an antecedent agreement between the pur- 
chaser and the plaintiff that the land should be bid off by 
the former for the latter, although the purcl~noer, Osborn, 
did in fact buy for himself, and some months after getting 
title himself, sold and reconveyed for the pame considera- 
tion to the plailltiff, and all these matters were well under- 
stood by him. 

5. There are inaccuracies in the administration account 
rendering doubtful the alleged necessity for the sale. 

Thereupon the court gave judgment setting aside the or- 
ders licensing the sale and confirming it as reported and 
directing title to be made, and allowing the defendants (who 
mere then under age but have since attained majority) and 
the guardian of the infant defendant to put in answers to 
the plaintiffs complaint and contest the proposed sale, and 
the plaintiff appealed. 

The  case is riot complicated by subsequent dispositions of 
the property to innocent purchasers and the disturbance of 
new interests thecce arising, but the administrator still re- 
tains the land acquired in the manner stated, and claim3 
i t  as his own. I t  is too well settled to need a reference that 
a personal representative, commissioner, or &her person 
acting in a fiduciary capacity in the disposal of property, 
cannot buy directly or througb the intermediate agency of 
another, and if he does so and acquires title by successive 
conveyances to and froin such agent, he  will be deemed to 
hold still upon the same trusts, as before, or the sale will be 
adjudged void a t  t l ~ e  election of those interested. The in- 
creased value imparted to the land by reason of improve- 
mellts made in  the reasonable expectation of acquiescence 
on the part of the latter, ought however in  such case to be 
allowed out of the proceeds of sale or be repaid by those 
who reclaim the property, if there be a deficiency upon a 
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court ought not to have given and which the plaintiff or his 
attorney knew the court would not give or allow, may be 
corrected afterwards, if  application be made within a n y  
reason:~ble time, having regard to the  rights of third persons, 
a s   ell as to those of the  parties, a s  said i n  C'ow1c.s v. PIuye.c, 
69 N. C., 406, a n d  Vick v. Pope, 81 N. C ,  22. See also Hervey 
V. Edmunds, 6S N. C,, 223;. IVolfe v. Davis, 74 N. C., 507 ; 
Ilfabry v. Erwin, 78 N. C., 46. 

Whi le  the  parties seem to regard the  application a s  a 
motion i n  the cause, and  as such i t  is adnlissihle to correct 
the  irregularly entered judgment, we see no reason w h y  i t  
m a y  not be treated as an actiou to impeach' the  judgment 
complained of. T h e  plaiutiff is brought into court by no- 
tice, rendered unnecessary by the plaintiff's appearance, a n  
i~npeacl i ing complaint, i n  the  form of a petition is filed, a n d  
an  answer thereto pu t  in  by tlle administrator, evidence is 
offered and heard, and without a n y  demand for 3 jury o r  
objection to tlle course of t h e  judge in passing upon t h e  
facts, he  finds t11ei:i and  thereon buses his: judgment. Al l  
the  substantial requirements of n new and independent ac- 
tion seem to meet i n  the  course pursued to b r i ~ ~ g  up the  
mat ter  complained of for a re hearing. 

We think,  therefore, H i s  Honor  properly took cognizance 
of the cause and proceeded to determine it, and  we approve 
his rul ing in  the premises. 

There is no  -error and the judgment is affirmed. This 
will be certified to the  superior court of Henderson county 
and i t  is so ordered. 

No error. Affirmed. 
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W. 1%. I3UGIIE8 v, J. II. and 13. F. Vt131TAIiER. 

C w u t o m  and Administrator3-Stntzife of Limitations, 

1Tllc.re an action was commeilcecl in 1867 agaitlc.t an executor nritllin 
tllrcc J-ears after his qnalificntion to recovcr a clebt of his testator aucl 
tile same is still penclilq, ant1 the pl:rintid b r i ~ ~ g s  anotlm action ill 

1877 to secure tile assets of the decewecl tlcbtor, alleging tlieir fraucln- 
lent dicpoaition by the esecutor and uthclrs; Ileld, that the latter action 
ia ;n aid of and not a, substitr~tc for the fornicr, and that thc plea of 
the stntntc of limitatious mill not avail the defendants. 

( B ~ o I [ I c ~  V. Parker, 7s N. C., 123 ; Sp~z~i l z  v. Sal~ddrson ,  79 N. C , 46G. 
cited nnd approved.) 

CIVIL ACTION tried at  Fall Term, 1880, of HALIFAX 
superior Court, before G m e a ,  J. 

The plaintiff appealed from the ruling of the judge beIow. 

i'Ih. E. B. E'eebles, for plaintiff. 
JIessm. Thos. N. Hill, 8. TVhitaker a i ~ d  Day  & Zoll icofe~,  for 

defendants. 

SMITH, @. J. L. H. B. Whitaker died in  the year 1865, 
indebted to John Snmmerell, the plaintiff's testator, in a 
large sum, and soon thereafter his will was proved end let- 
ters testamentary ismed to the defendants, J. H. and B. F. 
ayilitaker. 

This action, commenced on January 9th, 1877, by said 
Sunlmerell on behalf of hin~self and other creditors of the 
deceased debtor, against his executors and the other defend- 
ants, :md prosecuted by the plaintiff since his death, zeeks 
to secure the assets, personal and such as were derived 
from a tale of the devised lands, which, i t  is charged in the 

under a fraudulent combination among tl:e de- 
fendants, have been illegally disposed of and appropriated 
to their own use. The prayer is that these pretended alien- 
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ations be declared void, and the property secured and placed 
in the hands of a receiver to meet the claims of the crcdi- 
tors. The defendants deny the allegations of fraud. aver- 
r ing that  the property of the deceased debtor has been sold 
Bonn fide, for a fair price, and the proceeds paid over to the 
creditors in a due course of administration, and they rely 
upon the statutory bar for that the action was not corn- 
rnenced within seven years after tlie death of the debtor 
and the qualification of the executors. T n  this answer the 
plaintiff puts in a replication, intended to have the effect 
and which should have been in the form of a demurrer, in-  
sisting on the insufficiency of the defence under the statute, 
because the answer fails to show that the assets " have been 
paid over to the legatees of L. H. R. Whitaker or to the 
University of North Carolina," and that it is therefore una- 
vailable to the executors. The plaintifl' further says tlint ail 

action was commenced in 1867 or 1868 in the suporior court 
of law of Northampton county, and within three years after 
the qualifications of the defendants, as executors, by the said 
Summerell, to recover the said indebtedness, and the same 
is still therein depending against them. 

To the replication the defendants demur, assigning sev- 
eral grounds of demurrer based upon the additional fact 
introduced in  the replication, that there is a prior action 
depending against the executors and affirming the suffi- 
ciency of the answer in setting up the statutory bar. 
, Associating the facts alleged i n  the complaint and in 
the replication, as the cause of action, the perelat suit aims 
to get hold of and secure funds belonging to tlie deceased 
debtor, ivllich, by alleged fraudulent contrivances, have been 
passed into tlie l ~ a n d s  of the other defendants, and which 
ought to be applicable to the recovery of the plaintiff, when 
his suit is favorabjy detern~inecl, and to such other debts as 
are recoverable. I t  is therefore in aid of, and not a substi- 
tute for, the preceding suit. If the plaintiff, upon obtaining 

41 
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judgnlent in his first action and failing to make his debt 
ont of tlie executors, can then pursue the fraudulently alien- 
ated estate, and no  delay can be imputed to defeat him,  why 
may 11e not now pursue and secure it  to await the result of 
his other suit, sc, that i t  rnay not become friiitless? We  
think this rernccly is open and is not obstructed by the  lapse 
of time, since, until  he  recovers judgment, his claim as a 
creditor is n d  established. The  proceeding may as well be 
comrncnced now, to prevent further loss, as after the deter- 
~ninatio!: of that action. We rnay remark further, me do 
not see how the defendants should be required to allege 
yaymeut over to legatees or to the University, when the 
whole fund is alleged to have been used in  payment of 
creditors, and none was, or in  fact could be, paid eyer to 
them. The pleacliugs do not show when the fraudulent 
a l ie i~fi t ioi i~ n-ere; made, wl~ether  after the firet action was 
cornmeaced or before, nor when the fraud was first discov- 
ered, and the primary action for relief in cases u-here tlie 
courts of equity conld alone afford it, as in  the present case, 
is only harred after the lapse of the limited time from the 
discovery whicli alone puts the statute in  operation. C. C. 
P , Q 3:2, par. $1 ; 3,'lozurt J- l ' n ~ l ~ c ~ ,  7S N. C., 1%; Spmill v. 
. '~'(o~(?cr~o,~, 10 h. C' . ,  466. 

The demurrer must therefore be overruled. and, under 
the ngluemcnt of co~~nse l ,  the  defcndaiits have leave to put  
in ;ul nuzv-er to the replication. To  this end the  cause 
must l x  ~ * e m a n d ~ d  to tllc court below for further proceed- 
ings tllereiu. 

Error. Remanded. 



JANUARY TERM, 1881. 643 

JAXES A. OATES v. E. 3. LILI,Y. 

Executom avd Ad*ninistrators-StciIz~tti of Limitations. 

Any clefeucr open to a personal reprezentative (here the statute of limi- 
tations) may be ect up by one creditor of the dececlcnt's estate against 
the claims of another. And n here QIICII cininl is b x r r ~ d  by lapse of time, 
the promise of the personal rep~escntative to pay it will not repel the 
statut~\, though ~ v l ~ e n  iu writing fo~~i~decl  OII  sufficient consideration auil 
the poswssion of assets, it will bind the promiror personally. 

(Grnhanz v. l 'ccte, 77 N. C., 120; Wex?swort7z v. Daois, 75 N. C., 159; 
Williams v. N~~itlni~cl,  1 Ired. Eq.. 02; Bz71ezas v. Boggan, 1 Hay., 13; 
SleigWtcr v. Rarrzngton, N. C. Tcrm Rep., 240, citccl and approved.) 

CIVIT, ACTION tried at  Spring Term, 1880, of MOORE Su- 
perior Court, before Euw, J. 

Judgment for plaintiff, appeal by defendant. 

J2esss.s. IiIG~sdalc .dl: Decercule, for plain tiff. 
nlessrs. Gray & Stnmps, for defendant. 

SMITH, C. 3. The controversy in this case is between the 
plaintiff who instituted the action on behalf of himself and 
the other creditors of the iutestate, Jolm McF. Baker, and 
E. J .  Lilly whose claims he contests and alleges to be bnrred 
by the statute of limitations. Those clairns as described in 
the complaint of said Lilly arise upon the transfer and en- 
dorsement to llim ofseveral iotes and bonds executed by dif- 
ferent debtors to the firm of McNeill & Baker, of which the 
intestate was a member, made many years before the intes- 
tate's death in 1870, and on account for goods sold and de- 
livered to the intestate in November, 1869. The material 
facts i n  the case are contained in the special verdict of the 
jury who find the several notes and bonds set out  in the com- 
plaint to be d i d  debts and the intestate to have become 
liable therefor by virtue of the endorsement of said firm, and 



against the d c m a i d  for g o d 3  solJ a d  teiircred for n m t, (A 
ally evidence thcreof; t l x t  tile in:(>-,tctc diet1 in  Acgcs:, 
1870, and Ictfcss of administration on his cstnie isrncd i u  

September f~llowirig to George 8. Cole ; Ihst  vu.itl:i!~ o ~ t .  
m o ~ ~ i h  therenfkr LEE box:tls and note7 weye prescntlcd to t l ~ c  
admiriistrntor as eviclcilce of the  infcstntc's indcbteclllcss 1~7: 
haid ~ i l l g r  as endorsee, ant1 tljc aliminirtrutor tlicl no t ' t i l e !~  
and does not siow clisputc their validity, but said he adinit- 
ted t l l e~n  as debts due alld owlilg by t l ~ e  intestate; that the 
liotes arithont further t lanand %\-ere filed with the probate: 
judge on October 53t11, I S T C ; ;  t,l>at less than three years; du- 
riug wllich the statute was in  ol~cmtion, after t he  respective 
causes of action had accrued up011 the mdorselnents when 
tile claims were exhibited to tile ad~ninistretor,  and more 
than tlint time had p a s d  before t h y  were filed in the pro- 
bate court; and that  the !'atestntc's estate was inmEcieylt lo 

pay his debts and the costs and charges of adminit,tering it. 
upoil these facts thg judge held that the statute was a bar 
and precluded the said Lilly from s l l a r~ng  with the other 
cretiitors in  tlie distribution of tile assets of tbe insolvent 
estate. 

I t  is settled that illis ckfence:ts well as other I c p l  defences 
,nay be set u p  by one interested creditor against the claime 
of another, as the representative might lli~nself do, siuct 
tlleir rejection will enlarge tbc pt0 w f a  slrnres of such deLt~ 
asare  allowed. Tlle compldht  of each creditor is a d!stinct 
allcl direct proceeding 2gnillst tlie intestate's esinte. Gr~~lrc~ , ,  
v. T(tfc, 717 S. C., 120 : T i k ~ d s z c o 4 1 ~  v. k ) c ~ i ~ ,  '73 Y. C., 1.3:) 
This  right of the creditor to opl)ose th,.  (;!aim prefcrle,l b? 
another, grows out of his rd,\t;c:ls to tllc c ~ , u $ c  as n plC~ii:lil: 
wit11 adversary iuteresls i n  tl1i3 re:1)mt againtt Ilia a , , ~ ~ ~ i c t t r  
plaintiffs, since i n  a separate actiou ~ lga i i~ s t  t l ~ c  1,crsoilcl rey 
resentvtive, he  is riot bound to interpose the statute to cld- 
gent a just claim, and the creditor's resistance when admissi- 
ble is effectual only when it  would have been ifmade by tllc 



represen tativc himself. TT'ilEa~s v. X d l w z d ,  1 Ired. Eq. 92. 
'It is i n  our  opiilion correctly maintained i n  the argnment  
for the contesting  lai it it iff upon the weight of authority (al- 
Lhough the  coutrary was held by n divided court in Billczu,s 
v. Boygniz, P I-lay., 13) that  the gmni se  of the personal rep- 
resentative to pay the debt of the deceased, barred by the 
lapse of time, will not rcpel tbe statute and revive the orig- 
inn1  cause of action, a l t l~ough wht n in writing and c ~ u n d e d  
on a sufficient consideration and the possession of assets, i t  
will bind the prornisor personally. S6i.qhtev v. Hawington, 
Term Rep , 249. 

Upon the hearing we were some what, inclined to bring 
the  ca,?se within the proviso (Rev. Code, ch. 65, E, 14,) which 
declares " t ha t  if any creditor after demanding his debt 
or claim fillall delay to bring suit a t  the special request of 
&he executor or  administrator, the  Lime of such indulgence 
shall not be reckoned in .the time for bringing the action.' 
But we are not, able to construe the finding of tile jzry that 
the debts were recognized and adnlitted td be just as cquiv- 
d e n t  to the "special request" for delay required ill the 
provisa i n  order to snch effect, and henee the running of 
the statute was not tlnereby suspended. Whether tllerl the 
time be compnted from January Ist, 1870, when the sus- 
pension of the statute of lirnitntions i n  certain cases termi- 
a~atecl, or from an  alleged new promise of the administrator, 
the result is equally fatal to the claim. 

Them is no error. Let this be certified for further pro- 
ceedings in the court below. 



646 I N  THE SUPREME COURT. 

1. An adlninistrator who settles a11 estate tinder decree of court, is pro- 
tected against the claims of creditors and relieveil from perso~tnl lia- 
bility, if no  nzala $des be shown in his coudnct of the proceedings. 

2. The claims of a surviving partner L I ~ O I I  the proceeds of sale of tlc- 
ceased pa~tner 's  half of real estxke (l~ere rnili property) to reimbnrse 
him to the amount of half the espe~~clit~l.rres incnrrcil in the conduct of 
the joint b~isiness nnd improvetnents p11t npon the property, constitute 
a prior incumbral~ce and mnst be paid to  the postponement of creditors 
of the decesscd partner. See Bat. Rev., c11. 43, 5 2. 

( Williams v, Muillcmd, 1 Ired., Eq., 92 ; Bed v. Dnrtlen, 4 Ircd., Eq , 
i G  ; Deber~g v. Ivey. 2 Jones Eq., 370 ; Bnird v. Rirird, 1 Dcv. & Bat. 
Eq., 524; Ross v. Renderson, 77 N. C., 170; Patton v pat to^^, Winst. 
Eq., 20 ; Swmmey v. Patton, 16., 52 ; ~UcCaslcill v. Lamxshzre, 53 N. 
C.,  393, citccl and approved.) 

CIVIL ACTION tried at  Spring Tenn,'lSSO, of G u r ~ s o ~ c l  
Superior Court, before Seynou~,  J. 

The plain tiE appealed from the ju dgmerl t be1 ow. 

I%%. John N. Staples, for plain tiff. 
Mr. Jas. T. filorehead, for defendant. 

SXITH, C. J. The plaintiff commenced his action, on 
January 261h, 1869, against L. D. Orrell to recover the 
moneys due on three several bonds executed by him at dif- 
ferent dates during the year 1SG4, the scaled value of which 
principal is in  the aggregate $5;9.32 Orrell died in  April 
thereafter, and the defBndar,t, having been appointed his 
administrator with the will annexed became a party in  hi5 
stead, and a t  spring term, 1870, filed an  additional answer 
iu which he denies that he has any assets applicable to the 
plaintiff's demand. 

The testator and ane George W. Yarb ro ,  partners under 
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the name of Orrell & yarboro, were as such owners of a 
small tract of land on which had been erected a valuable 
mill whieh was run and operated for their joiut benefit, and  
the testator also owried a small lot whereon he  resided a t  
the time of his death, which was afterwards assigned to his 
w i d c a  as part of her dower. 

The  estate being imolven t, proceedings were instituted i n  
the names of the defendant, as  adn~inistrator,  the said Tar- 
boro and Eliza Orrell, the widow, against the devisees for 
license to sell the testator's moiety i n  the mill property and  
the reversionary estate in  the lot,uader which both were sold, 
the  forrlier a t  the price of S1,5'33, and  the latter for $50, 
whereof $141 was allowed for deficiency in  the former allot- 
went  of tlowcr. 

Yarboro niserted a claim upon the funds for esponditures 
made By h i m  ill the reparation a r ~ d  irnprovetncnt of the 
rnill and machinery which under the covenant obligation 
of the deceased entered into October 7th, 1868, was to be a 
lien on the proceeds and profits of the mill and to be paid 
khercfrorn, To ascertain the  amount of this clnirn and its 
validity and t h e  resources of the firm, a reference was or- 
deretl and the referee reported that  upon an  adjustment of 
partnership matters the resu!tant indebtedness of the firin 
to Yarboro was $1,205.18, one-half whereof increased by the 
sum ad~ni t ted  in the said covellai~t to be also due him, and  
making in the aggregate $1,139.66, was a c h i r p  upon the 
fund derived from the sale of thc testator's moiety of the  
mill property ; and  the ccurt t1lercul)on adjudged that  the 
said Yarboro be paid his said clnirn, and that the residue 
after didm.rging the costs of tlie suit be retained by the  de- 
fendant to be used in a due course of admi~~is t ra t ion .  

Upon the coming in  of this report, His  Honor ruled that  
the  defendant was 1i:ible oaily for the m o ~ ~ e g s  conjing into 
l ~ i s  11,~nds under the dceree in  that cause, arld that i t  being 
unimpeached, i t  afforded the defendnu t full protccti011 
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against the claims of any creditor for so much of the fund 
as is therein appropriated to !he widow i n  lieu of the residue 
of her  dower and  to the debt of the surviving partner. 

To this ruling the plaintiff excepts and tile grounds of 
his opposition are embodied i n  these propositions contended 
for in the argument of his counsel : 

1. T11c c la ius  allowed Yarboro were not sufficiently 
proved, nor resisted in  good faith by the  d e f ~ n d a n t  as shown 
in the record. 

2. The  dehts due  t l ~ e  plairltiE were specialties and entitled 
to priority of payment; over the debts due  Yarboro by sim- 
ple contract. 

3. The  issue :is to the pssession of assets refers to t h c  
;iuic when the defense was set up and is not affectcd by pay- 
meilis made subsey uently thereto. 

These propositions in  our  opinion cannot be successfully 
sustained, and we concur in the rulings of His  Honor ul~ora 
them. 

I. The  disposition of the proceeds of sale of the testator's 
interest in the  mi13 among the  parties to that  proceeding is 
a t  once billding 011 the defendant and :i protection to him 
against creditor, or  others, as is every other jndgtnent ren- 
dereci against hiin in  inzlilum, unless there is collasion or a 
cu]p;ible disregard of t l ~ e  iuteresi comllliited to his l ~ e ~ p i n g ,  
wlle:~ ille exercise of a reasonable diligeuce would hnvc pre- 
uented the loss. The role of personal responsibility has 
thu; been laid down : " It ought to be a plain case of neg- 
lect or duty wliiclh liolds an executor responsible for a loss 
by lluldjng on to property of this dcseription, (stocks in a 
stca~:lboal compnng) bona,f id~ and i n  the exercise uf hi.: bekt 
j~ l t l~mei i t . "  GASTON, J., i n  Will iams v. JIuitlanrl, 1 Ired., 9% 

",in executor like other trustees is not to  be held liable 
as insurers or for any th i l~g  but mnla.ficles or want of reason- 
able diligence." RUFFIN, C. J., i n  Bed V. Dorden, 4 Ired. 
E?., 76, 
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" TTe is a~iswerable only for that  causn ?,cgliqentiq or qrosC 
I I C : " , ~ C ~ . !  wI1ic11 eridenccs n i n l ~ ~ j d e s . "  N,\srr, C. J , i n  Dt h c r q  
v. 1'c ;I, 2 Joni's T<q., 370. 

T I ~ e r e  are  110 h c t s  shoir11 to impeac!~ t l ~ c  integrity of t h e  
~left~i,tl:rnt'.-. conduct in  the m a n n g e i n e ~ ~ t  of liis snit  to con- 
vert Ilis te\tator1s lands into asseti, ancl to 1-11al;e him rcs1)on- 
sible for 4~:cli ;IS 11e was :~i)t  permitted to receive, arid n i ~ i c h  
by tile nctiou of' tllc court, when i t  docs not, a p p e u  tha t  re- 
.;ista~:w would llnve availed angtli ing on his imrt, liere 
oti~eriiist. ai)l)rt~priatetl. I t  m u i d  be a hard nleasure of 
r e s l ~ o i ~ i b i l l t y  to 11old trustees under  such circumstances 
perso~~:lll>- :irwnn!nble nl thongl~ loss may hsve  ensued. 

31. !:ut t !~e  proceccls of sale of the  testator's half of the  
n.ii1 \rere properly cl~argeablz with its share of the  expen- 
ditilrc's inc~lrrecl by Yarboro i n  the  coi~duct  of the  joint 
bu.iness and  i n  the  improvemenr, pu t  upon  the  ~o inn lo i l  
~'ropcrty c i ~ l ~ a i ~ c i n g  its value : :md the  interest of the  te:- 
i:iCor tllcrell\ app1ic:tble to his i~~ t l iv i ( lnu l  debts, could be 
re,li.'ii~.d by his adruinistrator only when they were tlis- 
r l ~ : ~ r g t d  ant1 tha t  rcsultclnt intorcst awertainetl. T h e  act of 
:I-cnibly, (Hat. Rev., ell. 42, 9 2 )  w11icl1 destroys surv i ro rs l~ ip  
ill joint cat:Ites wl~etlicr real or pt.rsona1, r x p r e d y  provides 
t l ~ n l  ;l:licn s!:cl~ c.tates arc held for purposes of t ~ a d e ,  com- 
mertc  o r  ~ii:lnufacture, :tntl one tenant dies, the  estate s l ~ a l l  
be " veitec! ill the surviviug partner ia order to enable hinl 
to bcttlc and ntljust the partnership business or pay off the  
clehts ml~ich ulay have been contracted 111 pursuit of the  
bait1 j o i i ~ t  Lusiness," and  the11 h e  shall  account to the  parties 
entitlccl, as hcirs, executors, adtninistrntors and assigns of 
t h e  deceased partner. As each party has an equitable right,  
cluring t l ~ e  co:~ticuailce of the  pnrtnersbip and until  its 
business is settled, \o h a r e  the partnership assets applied i n  
es t ingu is l~ment  of the  par tners l~ip liabilities for his o v n  
esoner,lt,ion before a n y  par t  can be taken for individual 
debts, so in  case of death the  surviving partner is vested 
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with the  control of t h e  joint property and may arlnlinister 
i t  in paying off the  joint liabilities, and the representative 
of a deceased partner can only call on him for liis share of 
what  is left. 

" T l ~ c r e  can be no  division of partnership property" i n  
t h e  language of RUFFIS, C. J., in  Bnird v. Baid,  1 D. LC: B. 
Eq., .;?A, until  all the  accounts of the  par tncrs l~ip have 
been taken and the  clear interest of each partner ascer- 
ta ' i~~cd." 

" l \ ' l~eu  land is purchased with t l ~ e  money of a partner- 
sh ip  and conveyed to partners by i i a n ~ e "  observes R o r ~ l r s ~ ,  
J , i n  the  recent case of Ross v. l iendo.son,  77 X. C., 170, " t h e  
law considers the  grantees as  tenants in common :mJ takes 
no  notice of the  equitable relations arising out  of thc  part- 
11crsl;ip. I n  equity, however, i t  is lleld that  the partnership 
agreement devotes the  parti iersl~ip property to partnership 
p~lrposes and crcates a trust  in i t  ibr tho sccnrity of the 
partnership debts. On the insolrrncy of the  pnrti~ersllip, 
i t  is primarily applicable to the  payment of the  debts of the  
partnership to t l ~ e  postpoueii~ent of t h e  creditors of the  sev- 
eral partners." See also Paifon v. Patton, 1 Winst. Eq., 20 ; 
Sumn~cy  v.  Putton, lb.: 5 2 ;  McCasEiLl v. Lancnhsi~e, 83 8. C., 
303. 

It is  manifest the11 tha t  if the  claims of the  surviving 
partner were truly d u e  (and the objection is m a i i ~ l y  directed 
to t l ~ c  insufficiency of the  ]]roof on *which they were al- 
lowed) they constituted a prior incumbrance upon the fund 
and were propcl.ly discllarged therefrom, and  the adjudica- 
tion in  favor of their obligation cannot be assailed by the 
plaintiff' i n  the absence of criclence of a f randule~i t  or col- 
lusive connivai~ce of the  defendant in  loringing i t  about. 

111. There is no dtwstavi t ,  and  no misapplicatioli of azsets 
can be imputed to the  defendant so as to raise a questioii a s  
to the  dignity of the plaintiff's debts, since what was doile 
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mas by order of the court to which tbe defendant sub- 
mitted. 

11,'. The  issue raised by the answer is as to the possession 
of assets at that t ime; and as the defendants could not after- 
wards misapply any be then l m l  to thz plaintiff's injury, 
so lie is not cllargealole for any  Ire  nay afterward have ac- 
quired. 

I t  does not appear the11 that hc had even such as were 
derived from the land sales. IVhen those assets were re: 
ceived it does not appear. The  laud mas sold in February, , 
1870, on a credit of six moaths, and while the  payment was 
anticipated by the purcllaser, it is hardly probable i t  was 
rnntfe when the ansxer mas filed. But it is sutficient for the  
preseut purpose that it is not afirmatively shown that ho 
then had the maneys, srid until paynlent, they were not  
assets in his hands. 

The plaintiff's exceptions are overruled and i t  musk bo 
declared there is no error in the  record^, and the judgmenb 
must be affirmed, 

No error, Affirmed.. 

1 .  Where a x  iuEaut w c j  or defends by gnnrclixn, the gn:trilinn must h n ~ e  
:r 11 arrant,  but np~ocllen'n a n ~ i  need Ilaw 11o11e ; and if i n  partition pro- 
ceed iug~  the interest of the latter is t~c l~e r se  t o  that of the i n f a ~ ~ t ,  tlic 
c l c c ~ w  tllcrein nil1 not on ttxrt account bo disturbed unless f ~ a u d  o r  
collu>ion be es:ablishrcl. 

2. TJ71icre the decree in sncli cnsc is impeached for error in law, by  a pro- 
eecding in natnre of a Ml l  d ueciew, it is 1108 cua~petent  to introclncc 
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C'IYII, ,ICTIOS tried a t  Fall Term,  !&SO, of Cvvur:~ir.asr, 
' 3 ~ p e r i o r  Court, before A z v ~ y ,  J. 

.Judgment for deferidants, appm.1 hy plaintiff-. 

S m m ,  C. J, A t  spriijg term, IStii, of t h e  sulxr ior  court  
of l aw of Cumber land,  a petition was filed i n  the  nnulcs of 
tlulicari ; \ lcl<it~non, ,lrclribnld McI<innon (ar: infant aljpear- 
i n g  by his  nevt  frietid, S tephen J. Cobb), atid of K;incy, 
S a l a h ,  J a m e s  li'. a n d  J o h n  \v. AI~J< i l ino~ l  (appearil!," by 
thei r  nex t  friend, the  xiid Dunearl IIcICiunon), i n  \r hich 
they allege t h a t  they are  tenalits i n  common of certaili I ~ u d s  
tllerein d e s c r i b d  a n d  11;111~!1 cle-cendecl to t!iem from Rob- 
e r t  l IcKinnol? ,  Senior, a n d  Eober t  h JcKi i l~ lo t~ ,  Jun io r ,  both 
(leceased, and p ray  for partition a n d  a n  nssiglzrnent of t l ~ ~ i r  
shares i n  severalty, t o -u i t  : to tlle p e t i t i o ~ ~ e ~ s  I)uncn:l and 
Arclii\)a!cl each one th i rd  2nd to tile o ther  peti t io~ier5 the  
r emain ing  oue- th i rd  part .  The order of part i t ion IYJS made 
ni>ci comtlii>eioners appainted to d i v ~ d e  t h e  lands, though 
n o  ilction ill t h e  premises was taken by tllem. 

.It f'tl! term following, an  amended 1)etition. i n  t h e  n:tliie 
of tile same parties, n.as filcd i u  which they represent tha t  
D u n a n  ;SdcRinnon, Ye~lior, m a n y  Fears before by deed of' 
gif t ,  conve\.eil t o  h is  daughters,  C'itliarine a n d  Vargare t ,  a 
tract  of land i n  Culnberland eounty  l a o w n  as t h e  " 1loi.s 
place " a n d  cor:taining three hundred  a n d  ten  acres, ~ v i t h  a 
?imitntiou over in  case of their  death without issue, to Rob- 
ert  McKin1:ou and his he i r s ;  t ha t  t h e  daughters  both died 
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~vitliout issue and also the said Robert, intestate, leaving as 
his heirs a t  law the ~et i t ioners  Duncan, a son, Arehibald, a 
grandson representing his deceased father of thc same name, 
and the other petitioners, g-randchildren, representing the 
share of their deceased parent, John Mck'innon; that in 
1664, Robert McKinnon the elder, by deed of gift conrqecl 
to llis three sons, Andrew, Robert, and Archib:tld, three 
tracts of land, designated as the '6Elo~ne  place"' and con- 
taining six hundred and sixteen acres, wit11 a proviso that 
if e i t l~er  s1:ould die without issue, his share therein shonl 
go to the donor's other children ; that John McI<innon died 
before the making of the deed, and Andrew and Robert 
afterwards, both without issue; that the other son, Archi- 
bald, died in 1865 intestate leaving an only child, the De- 
titioner Archibald ; that Robert McIGnnon, Junior, the 
brother of the petitioner, Duncan, and uncle of the others, 
died intestate and without issue, seiqed in fee of an estate in 
a tract of one hundred and fifty-seven acres, and in like 
manner the said Andrew died seized of an estate i11 fee of a 
tract of two hundred and ten acres, to both of whom the 
petitioners are heirs at  law and entitled to said lands in  the 
proportion mentioned, 

The petitioners ask for s diviqion of these lands and the 
assignment of one-third part in severalty of the " Ross 
place," and the two tracts devised from Robert and Andrew 
to each of the petitioners, Duncan and Achibald, and to the 
others as  a class representing their deceased father, and 
that  the " Home place" be divided as the court "shall de- 
clafe the rights of the parties " th'ereto. 

The decree for partition was made and commissioners ap- 
pointed and directed to allot one-third of the "Home place" 
to Duncan and two-thirds to Archibald, and to divide the 
other lands into three equal parts, assigning to each of them 
rt share, and the other share to the other petitioners col- 
lectively. The lands were divided in accordance with tile 
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order and report made to spring term, ISBS, which was con- 
firmed and ordered to be r~gistered, 

The present action begun May 5tl1, 1877, by the said in- 
fant children of John hlcKiiinon, who were parties to the 
former proceeding and now appear by their next friend, 
Levi Ivey, since intermarried with their mother and co- 
plaintiffs in  the action against the defendants, infant chil- 
dren of Duncan JIcKinnon, who has since died, and thc 
.cvidow and infant children of i l rchibdd IlicKinnon also de- 
ceased, has for its object the setting aside the decree of par- 
tition which dechres the rights of the parties and all sabse- 
quent proceedings pursuant tlieretu, to the end that there 
may be a re-division, allotting to the plaintiffs :in equal 
share i n  all the lands, and they itssign in their cornplaiat 
the following grounds therefor : 

1. Ttaat the former proceedings were wi thont their knowl- 
edge. 

2. That Duncan McRinnon who a s s ~ ~ m e d  to act as their 
next friend was not legally coustitated such and could not 
bind them. 

3. Thai  the attorneys who conducted the proceeding had 
no authority to represent theln. 

4. That  Robert hlcKinnon the donor was incompetent to 
make t l ~ e  deed and it was obtained by undue influence ; 
and 

3. That  the decree is erroneous in law in tLat they are 
excluded in the division of the " l~onie place," to wl~ich under 
the deed they \yere entj tled to an equal sliare with the other 
tenants. 

Answers wcre put in to the co~nplaint  and issues elimi- 
~ la ted  therefrom submitted to the jury, on the trial of which 
exceptions were taken by the appellants to the refusal of 
the court to admit certain testimony offered by them to give 
an  instruction asked, and to the charge delivered, which are 
set out in the transcript. Bat  a preliminary difficulty meeta 
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the plaintiff's in the maintenance of their suit for the relief 
dernnnded which renders it needless to inquire into the 
sufficiency of the exceptions to the rulings of the court or 
the  effect of the findings of the jury. 

Infant plaintiffs in  tlle absence of a guardian and with no 
legal capacity to act for tl~elnselves or to employ an  attorney, 
pursue their remedies altd assert their rights through the 
agency of a person, denominated their next friend, and act- 
ing i n  their behalf under the sanction of the court. He  
and not the infimts is expected and required to protect their 
interests in the suit and to employ counsel; this is the prac- 
tice in courts of equity. " M7hen an infant, clairns a right 
or suffers an  injnry on account of wl~icll it  is necessary to 
apply to a court of equity," says STORY, J ,  '' his nearest re- 
lation is supposed to be the person who wil l  take him under 
his protection and institute a suit to assert his rights or to 
vindicate his wrongs, and the person who institutes a suit 
in  behalf of the infanl is therefore termed his next friend." 
Story Eq. Plead., § 57. If an i i~ fan t  sues or defends by 
guardian, the gtlardian must have a warrant, but a procllein 
ami need have nore. 6 Comyn Dig. Plead., 302. 

I t  is objected, however, that the personal interest of the 
uncle in the subject matter was adverse to that of the 
infants whom as their next friend he undertook to represel~t 
and protect, and their rights in the premises not properly 
defended ought not to be concluded by the adjudication. 

If this were true, he acted in this capacity for them with 
the perinission and approval of the judge, and the results 
ought not to be less binding unless there was fraud or collu- 
sion in the matter, if the integrity of judicial action is to 
be upheld. But in fact there was no such oppositioll of 
interest between the infants and their next friend. Duncan 
is declared to be entitled to one-third part only of the 
"home place," the title to which is disputed in the complaint, 
aud it is admitted that this is his rightful share in the land 
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upon the proper construction of the deed itself. The  error 
ussigrletl in the decree is that it gives to Archibald two-thirds 
uf the tlnczt nud to the plaintifls none, when they ought to 
11ave bcen allowed an  equal share in that also. The  antag- 
orlisn~ is ~ o t  be twen theal and Duncan, but  between them 
and i l r~l l ibald,  to wllom, as they assert, their share has been 
wrougfnlly awarded. In Lnttcc v. I'ickcrs, S2 N. C., 501, the 
court in  refusing to interfere in a case very similar to the 
present, use this language : '' The proceedings were con- 
ducted in accordance \tit11 the established and regular prac- 
tic€, and the petitioner was represented by his next friend, 
in association with others whose interests were identical 
n.ii,l-t his own. Ko imputation upon the integrity of the 
defent1:lnt's conduct is made, no suggestion of unfair means 
used to influence the action of the court, and no reason ex- 
cept the plaintiff's minority is now assigned for hterference 
wit11 the proceedings. * * . If confidence is to be re- 
p o x d  in the action of the courts within the sphere of their 
jurisdiction ant1 their judgments upheld, there is no basis 
upon which the plaintiff's claim chi1 be enforced." 

2. The decree itself is impeached for error in law in  that 
i t  upon the idea of an estate in fee vesting in the 
sons under the deed of gift, mith the contingellt limitation 
over, whereas upon the proper interpretation of the instrn- 
lnent only a life estate is conveyed to them. The decision 
of the court upon the question of title rests upon the facts 
t l ~ ~ l t  are set out in  the petition, and is now controverted anly 
by tile introductiotl of tlle deed itself as evidence to support 
the allegations of the complaint. Tile petition states t l ~ e  
conveyance to be to the three sons of the donor with limita- 
tions over of the estates of such as should die without issue 
to his other c1,ildren; that two of the sons, Andrew find 
Robert, did die @ithout issue and Archibald left a son, the 

bearing his name, and that the plaintiffs' fathcr, 
under whom they claim, died before the execution of the 
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deed. Upon this statement the court correctly held tha t  t h e  
plaintiffs, being grandchiltiwn, were not within the terms of 
t h e  contingent limitat,ion to the  donor's children, and  that 
t l~ese  shares vested equally in  Duncan and Archibald and 
thereby the latter became the owner of two third parts there.  
of. If this ruling be correct up011 the case made in the  peti- 
tion, i t  cannot be reversed n p o ~ ~  well estnblisl~ed principles, 
by a proceeding i:1 the  nature of' n bill of review. Upoil 
this point the  case of St'tczilart v. iIli~'tcl1, S Ired. Etl., 242, s e e m  
clear and conclusire. 111 that  case the 1:intl had been sold 
for partsition under a decree of tile rourt  of equity of I3ert,ie 
upon the application o f t  he l iv i l~g  and theissueof t l ~ e  deceased 
chilclreu of one Henry  Clol~b, f'ron: \\.!lorn t l ~ e  h n t l  descentled, 
and  the fund had been distrii~ntctl, the s11:lres of tile infants 
and  fen~es  covert h i n g  s e r u r d  for tllciv bellefit. T h e  bill 
was fiied by four of' tllc chi l t l lw~,  or tl!ose re l~resen i i~ lg  such 
as  were dead, agaiust the  o t i ~ e r  :bur c l ~ i l t l ~ w i  alltl t l ~ e i r  
heirs, to obtain :L rea1)1~0rCil.i11il1('Ilt o f ' t l ~ c  fund 11!)on a11 all<.- 
gation that advance:nciiis 11all bccu n~acie t o  tl~c: ilef<.lltla~>ts 
and  their it:lcestors, ecju;d iri vnluct t o  tlieir s1l:lr.e in tlie i n -  
testate's cf~~sw~itietl  lantl.. Tiic bill  as tii:niii;setl, atid 
RUFFI?;, (2. .i., delivering ti!e o i ~ i ~ i i o ~ l  a1111 c o n ~ n ~ c ~ l t i l i g  on 
the  c o l ~ c l i ~ . s i \ - e ~ ~ c s  o f  a jarlg~llcilt a t  la\\-, lbuntlctl 011 ailinis- 
sions in ill(? ;dc.nt!i~~,p, p ~ o c w : l s  : !)us:  " Xot iws so i3 lllc 
decree of tl:i. court  of eclllity i11loil f;\cts l'(!ul~ti nii(l clcd;ll.ctl. 
and  a jortiwi? o~ t l l o . ~  atiwi!!cv l 1)). t Irt; 1!:1rt iv,<. I f  it, \vorc 
not sc?, there wonld 1 . 1 ~  t?!l\i to 1ilig;ntion 111 tlii:; court. 
Indeecl tllc decree i n  t l ~ i s  i*.i:~:.c w ~ i l t l  lx ;!o 1i101.c i.<.;.yl'cic:cl 
a s  fit!al than that which the, j ~ ~ . ~ ~ - t ~ : : t  i,ili . ~ ' ~ b i ; ~  1 ' 1  o\.: .r t~~ 1.11 
upon tlie grounds merely tll:it i t  K:X 110t i l l  iisei!' ~t,ric.tiy 
right.  'l'hi:3 is  not am a t t c ~ n p t  to review tile tl~,c.~.cil, fi)r j t  is 
just what i t  ought to have been and wllut. t l ~ c  conit  I\.:!.; 01,- 
liged to pronounce accordiug to the concuri.ing ::I1!eg;rtio!ii 
sf all the parties." 

Tlie rule is thus stated i n  clear and concise terns by Mr. 
42 
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Justice STORY : '"11 regard to ersors in law, apparent up011 
the  face: of the  decree, the  established doctrine is tha t  yon 
cannot look into the eeidenee in the e m e  i x  order to show the  
decree to be erroneous in Its statement of the  f;xts. That is 
the proper office of the conrt upon a n  apped .  BuB tcdivg 
dhejads to be crs they are stated lo hc 071 tire .f(ftrce o f the  decree, 
you must  sbow that  the  court have erred i n  point of law.'. 
Then  referring to the ~ a r i a n t  forms of decrees as d r a w l  in  
England and in  the United States where the fkt :ts arc  not 
asual ly  cleclared, he  adds:  " B u t  for the  purpose of e s -  
timining all errors of law the bill, answers, and other 1)ro- 
ceedings are  i n  our  practice as n~uc!r a part of the  record 
before the court as the decree itself, for i t  is only by a com- 
parison with the former tha t  the  correctness of' t he  latter 
can be ascertained." Story's Eq. Plead., S 407. 

I n  the  case before us tlie error is proposed to be s h o w ~ l  
by the  production of the  deed which was not in  e ~ i d e n c c  
when the assailed decree TKZS entered, and  the construction 
of which is relied on to  correct tlie stateiueot of facts. 

This, as the citntiol:~ :how. is not adn~issihle.  T h e  jurlg- 
rne!;t must therefore be nffirmcd, and i t  is so oklcred. 

No error. Aliirmed. 

court and assented to by tile wards, nn action by  t l ~ e  eo~nplniniug 
party to re-open tl!e same, if t l~e rc  bc no :tilc~gntioo of frand, III I? .~ 1 ~ 1 3  
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CIVIL ACTION t ~ i e d  at Spring Term, 1880, of FRANKLIN 
Superior Court, before 8eywmw, J. 

Judgmeut for defendant, appeal by plaintiilk 

Xessrs. Fuller & Mmrirnm and Reacle, Bttsbee & Bushe, for 
rplaintiffs. 

Xessrs. J. 2 Davis, J. B. Batclzdo~ and C&lliam &. Gatling, 
for defendant 

SMITH, @. 3. The defendant, on December loth,  1855, was 
al~pointed guardian to the infant children of Eppy Timber- 
lake among whom were tlie plaintiffs, J. E. Timberlake and  
R. L. Tlnlberlake, the intestate oT the plaintiff, George S. 
Baker, and entered into bond with sureties for the discbarge 
of his official dcties. R. L. Timberlake attained his rnajor- 
ity i n  November, 1868, and l~avirlg died i n  1872, administra- 
tion on his estate was first committed to W. H. Spencer, 
a n d  upon his death to the  plaiut~ff, Baker. J. E. Timber- 
lake became of ftill nge on  July 2t1, 15'74. The  defendaut 
h i l i ng  to relicw lais bond, tlie solicitor of the district, a t  
spring t e r m ,  1870, of the superior court of Franklin, institu- 
ted snit against thc defend:mt, for an account arid settlerucnt 
.of tlle estate in his hauds. An attorney was employed by 
;ucll of the wards as were then of fall age to represent the 
ixfants slid protect their i:iterests in  the action. Bui they 
had no other guardian, nor did they appear by next friel~d. 
,4t the same ter:n a reference was made to this attorney and 
tbc attorney for the defendant to state the guardian account, 
and  tlie said Spencer was appointed receiver of the estate. 
The referees stated the account, which was not returned, and 
a tornpron~ise report was made at  fall term, 18'71, wherein 
:lie controversy between "Lie parties as to the defendant'$ 
liability for investing the trust funds in confederate secur- 
ities in  1503 was adjusted by charging him with one-half of 
the amount rn invested. This aclj~~sttnent was made with 
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'~IXBERLARE T .  GREET 



action i n  a rensri~~alili: time aftor corning of  age ; :\lit1 t l i i ,  
fo11owEi1~~ t i i ~  1?11:1103-  (:rf tile case of i l ' l l d ~ c , e  I-. l S h i l ~ ,  G 
Jones !<!I., 292; zinc1 i n  eonsonniice \vit,l~ tile clcc.isi:lri ill 
,?iWl(,i/l 'tTm i%/l i1t: i ' .W/'~, 79 c'.? d(i(i, :2.ild B(IT!L(~?!; ~ , O J ; ; I ? . ; ' ,  7:; 
x. C., ;(3, s!loii,!d l ~ e  w i t l ~ l n  three years t i ~ e m r f e r .  r l ' ! ~ ~ 3  

r ight  to _re-opcl~ n settleel aecotint it is mid ill  tile fir-( c ~ c ,  
n~nsL I;e escr:lscd iritlli:~ Iltrec years thcrcnfier. 'I'11e r a l i ~  
npp!ie ct.rtxir,k with as  inucll f o ~ c  to t h e  h ~ t b  of' tht: i~rc'-,- 
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I~OTIPS for a n  ir l jnnct ion,  i i i  a:) ?ctioyi ;:ell !in: :n l>j.i:rri 
S u ? e r ~ o r  Court ,  heard ::t C'l!,ii~:be.~ 211 ti1 24 th  (,f Ck~3I)c-r 
1579, befori. dw y, J. 

011 t h ~  19th of So.;e~ll;ii, I \ I > ~ ,  a 1:?1': ~i.,ls exviltcll  I K -  
tn c-en Cila E. Ilardy, J o h ~ l  11. ill* ily ;il~d .!050p!l 11. I Iax ly  
wlre~eby,  aftsr recitiug t h a t  a mawiagl: wai  .oo:l tc; bz Itad 
bctween the  inid John  11. and Ella E , altd that  i t  1t:i.l beel: 
agreed between them thak certain personal c-tcte cf thc  lat- 
ter ehnuld be c o n v e y d  i:l t rui t  to her sole :~,llci .ey,ax:te rice 

a n d  free from the  control of her intendm1 I>~li '!,. ,i~d, t::e said 
Ella E. convcjed to the said Joseph H. t e r i n  I)on,ls e ~ l ~ c l  

notes kdomging to her and t l m i  In herposseisi.an, "in tru,l 
for the  sole and separate use of the  sexid El la  E., nfti r and 
dur ing  her  coverture and subject to her  excIusive control 
and disposition, as if she were a feme sole, by order or  other 
writing under  her hand  and seal and  directed to said trus- 
tee, as  s e l l  principal money as  interest; and  to  accourlt 
with and pay over t o  her all accruing interest and  profits 
arising therefrom, from t ime  to t ime as collected, and for 
such payment her receipt shall be a full discharge, and her  
written order ample and sufficient authority for any dispo- 
sition of the fand which she may direct;  and i n  trust, in  
the  event of bl~e death of the  said Ella E., the  said J o h n  H. 
surviving, for such person or persons, in  such estate and  
upon such limitations as  she shall appoint, deciare and di- 
rect by will or other writing i n  the  nature of n last wi!l, 
executed i n  her lifetime, and in form to pass such estate and 
funds as may then remain, and i n  default of' such appoint- 
ment,  for such persons as would by law be entitled thereto 
us next  sf k in  and heirs at  law uuder  the  statute of dlstri- 



JANUARY TERX, 1SSl. 663 

butious ancl lsiws of de.ce~:t, to tllc ~'aid El la  E., (excluding 
her  illtended husband) ill like manner  as if she were u n -  
mar1 it-ti :IC the time of her death ; and in further trust  tha t  
a t  all  tirries dur ing  her  coverturc, the  s a ~ d  Ella E. shall 
have j > o n ~ r ,  in  writiiig, to dircct, and  w h e n  so directed i t  
ahul; be t11e duty of wid  trustee to exchange and convert 
tlre whole or C I ~ Y  par t  of tlie trub t fntid into other property, 
real or p c r s o ~ l ~ ~ l ,  : ~ n d  to illvest ,ail($ ro-iiivest the same, and 
the ~ ~ x x w i l s  thereof as she lnny re;iulre i n  LIE purchase of 
otlici- :.,ntl cli!fo:.e?it estate ant1 funds, : ; ~ d  such substituted 
properLy &all l?cl~o~:le and &12:~11 br, 1:cld c.11arged with the 
same t rust -  :IS ~ t t a c l l e ~ l  to tll'tt for v;llicli i l  was substitn!erl : 
3ngl i t  is ag,rrec.d til::t saitl 1<1!,~ II slrnl! 11nve pov;er to change 
611e tr:~,tee, ::~itl L;pon her no~ninal iou ill writing, i t  shall be 
ilie c!i:ty of mid t rudcc to csns-cy the t r~ is t  property to the  
~ C T ~ C I I  nomjil:~tcii to be iicltl u l ~ o n  the  s a n e  trust, $c. 
fT11ic.h dcc tl n:is d u l y  proved :i:id regicitered io the  regis- 
ter's c fiic.c of Bertie cocnty M lrere rlae parties s l l  lived. 

Suc$n i~:'*Lvr ~ I I C  ~ x ~ c u t i o n  cf the  deed, the proposed mar- 
~ , i a g ( ~  tc;o!i I ~ F ,  aud the -a id  .To%[)h IF. accepted the trust  
tmtl h:!~ c ;  cr sitl(e ~011ti:lued to act as  trustee. It1 18'70, the 
trustec~, in  l~crsuancc  of his powers, invested some four 
&llousc~rl  t1cll:trs of the trust  fiand in  :L certain tract of land, 
-itu:::c in Il.e:tic counly, which was cor~vcyed to h i m  upon 
the [raqt* tleclaiecl i i l  the  deed of settlement. I n  October, 
1SJ.7, tile I I U \ ~ X L I I ( I ,  Jolln 1%. Hardy.  applied to the  (Idend- 
tint, 41~i l j , ,  fc~: a lox1 of $1,500, to be used i n  co~:dncting a 
r n c i c u ~ ~ t l ! ~  l ) ~ i n e s s ,  wllieh the latter agreed to make pro- 
vided the  ;iife v;oalcl join in a niortgage, conveying tho 
said tract of laud ah; a security for the ol~nount advanced, to 
which she assented and tlie mortgage was duly executed by 

I i u s h i ~ d  and  wife and rcguiarly proved a u d  regi:tcred 
a n d  the  1nouc.y procured upon it-the trustee, Joseph 11, 
Hardx, l ~ o n e v e r ,  bcing no party to i t  or nssentiug thereto or 
having a n y  notice thereof; and no request beiug made to 
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h i m  by the  wife i n  writing under  seal or otherwise, to be- 
come a party to the  mortgage deed or in  any  way to charge 
t h e  land,  or other par t  of t h e  trust  fund, with the  debt in -  
tended to be secured. 

T h e  store intended to be conducted with the  money bor- 
rowed was the  property of the  husband;  but  supplies for 
t h e  family and farm were procured therefrom. T h e  parties 
having failed to  pay the  amount  borrowed, the  defendant, 
according to the  terms of his  mortgage, has advertised for 
sale the  lands mentioned and threatens to sell t l ~ e  same. 
T h e  plaintifls, who are  the  husband and wife and trnstee 
before mentioned, seek to enjoin said sale and  to have t h e  
said mortgage cancelled. 

T h e  case being before the judge of the  superior court on 
lnation for a n  injunction, after notice to defendant, he 
granted the same until the  f i n a l  hearing of the cause, and  
the  defendant appealed. 

JIessrs. P. PI; Winston, Sr , Fruclcn ck Sliaw, and  llinsdctle & 
Devereux, for plaintiffs 

Messrs TV. A. Moore, and  Coke & Nartin, for defendant. 
W a s  the consent of the  trustee necessary to the  validity 

of the  conveyar~ce from J o h n  H. and Ella Hardy  '? 
1. T h e  rules on this subject i n  England and American a re  

tlifferent, and  the  courts of t h e  states differ from each other. 
In Xortll Carolina the  rule formerly w ~ s  that the consent of 
the  trnstee was necessary when persoml property was con- 
veyed for t h e  sole a n d  separate use of a feme covert, bu t  no 
power to charge or dispose of it was given to the  f a n e  in 
t h e  deed of sett lement;  but  since the adoption of the con- 
stitution and eahc tn~ent  of the  marriage act of 1871, the  
concent of the  husband, i n  lieu of that of the trustee, is 
sufficient. B u t  this rule has ne17er been applied to similar 
e o n r e p n c e s  of real estate. Whet] tha t  is the  subject-matter 
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of the  conveyance, the assent of the  trustee is not nec'cswry 
unless required by the donor of t h e  power as a condition 
precedent to a valid charge, or sale, by the  ferne. Ib11 on 
I'roperty, (Law T,ibrary, vol. 70, 404'1 ; 4 Ired. Eq., 312. 111 
E i ~ g l a n d  the  rule is, tllat t h c  gcr~crnl engagen~ents  of the  
wif(1 shall operate upon her  person:d property, : ~ n d  her  
trustec 4 a l l  be obligerl to apply perso:~al eitate to tlle sat- 
isfaction of her  gencrnl e~ lgagen~ents .  \'iThite & Tudor's L. 
C , 319; flidine v. % c I ) L ~ ;  Brown's C. C., 16. 

T h e  counsel then disc~uswi the  Sort11 C n r o l ~ ~ l n  cnies 
whic.11 are  citcil ill the o p i l l i o ~ ~  of ih i i  court, nn(l i!l.iktrti 
that  tlle cousent of the trustce i u  a convexanre of real est'tti: 
was not necessary,-comnleuti:lg also upon ,Stnf(, v. PL'rrqlnltd, - - 
I a N. C'., 1 2  ; Pippen r. i i 'csmz, 7-1 N. C., 4f:7 ; I,'r1,{1 i~7gc V. 

T7c~.rzny, 71 S. C ,  184, I l ' i f l t c ~ s  v. . ~ p r . ~ * o r r ,  Gii S. C'., 129. 
3. As to t l ~ c  doctrine of the  dcfectivc execution of powers : 

Whenever the  formalities rcrluircd by  tlle power are not 
strictly complied with, the  appointment \\ill a t  IAIV be void ; 
but  i n  equity the  rule is tliis : \Vhencver a i i l i u  having 
polver over a n  estate, in discliargo of moral or catural obli- 
gations, sl~ozis an intention to execilte such power, thc  court 
will operate upon the conscienw of the  trtcslee to make h i m  
perfect this intention. Tolktt r. Iblleft, 1 \T'llite c !  Tutlor, 
182, l!jl and 192 and top of page 296, 3 Am. Ed. 1839; 3 
Ohio, 527 ; 2 Ball & Eeatty, 44. Lord St. Leonard says : 
" I t  is only necessary tha t  the  i n t e n t ~ o n  to execute the  power 
should appear clearly i n  wri t ing;  whether the donee of the 
powcr only coveuant to executc i t ,  o r  by his will direct thi. 
remaii~derrnan to create the  e\tate, or merely enter into x 
cor~tract no t  nnrlcr seal to execute his poner,  or by lrttcr, 
promise to g r?n t  an estate, ~ l i i c h  h c  can only do  IT a11 ex- 
ercise of his power, equity will supply the  defect. 2 Sugden 
on Powers, ell. S., sec. 2, paragraph J, et scy, and 2 I h l l  cL- 

Beatty, 44. See also Strntl v. ilrclsoc?, 2 Ueavn~l (17 1:. C. 1, i 

245. 
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iilp !lo$:- c:~llcd i:1 cluixstion W e  1 1 : 1 r . r . f  t ake  It  to i ~ e  t l ~ e  ~ e t -  
.ilcvl 1:lri- of '  t!~is $,:i::., :!t. Ic;:st, !11:1t n marr ied  I!-otual:, a? ho 
' 1 1 ~ ; .  r~~:~:!!'::lc ~ ) r c ~ ~ ~ c r t y ,  is to be tli;en?cd a feme sol<: ollly to 
!!it' c s i c ;~ l t  of tllc l>c)ircf expressly given hc r  i n  the  deed of 
srtt [cl!lici:!. I l c r  pv . -er  of c1ii:pocitiorl i s  not, :rSsolute, b u t  
I l ! l l i l l  (1 to i!!(. ilroile a11tl niailnes pointed to i n  thttt Instru: 
mt>i:{ ; ::n11 ~ i - l ~ c , : ~  LlixL is .<i!ent, she  is powerless. 

r , -7  .r lie co1~:iscl for tho  elcfeiidailt a d m i t  th is  to be so i n  t h e  
c ; i ~  :>f' x t t l c ~ t i e ~ l t s  of persona! 1)roperty ; but  insist t , l~n t  this  
Y I ! ~ .  cE c:?ni;tlucti;:n s l~onl t l  not  be ljcrmittetl to enlbrnce 
r.inlii:\r c.cr!ivey:lllces of real estate. The i r  a rgument  Ilro- 
cc:etli;;g u l x n  ti)? c!il&rence iil t he  two k inds  of property, is 

. . 
111::1 tl!e vi!'!? i s  ii:tlt.hte:I for I I C ~  rig11t to e sc r t  nil!; S W ~  of 
::ui!loi.itj over 1li'l. I~ilrmji:;lty, to t h e  i i l t e q k i t i o l l  of a court  
uf ! ~ ~ i i . ~ i i y  ; f:~:', 1v i t l : o~ t  tiiat, ::ll 1 1 ~ 1 -  1)roperty of that char-  
::fZrcl. i\-oal!l, irnrl;t.di:itc!y ~ :pcu llcr mzr;.i::ge, vest a l m l ~ i t e l y  
nncl to t l ~ c  cnti~,i! tili!~ihil:itioii of all l ~ e r  intcrerst or lmwer 
ii: i l l :> 111~~1;~,.11t1-i111~1 thiit 11;lyiitg t , i i~is c ~ c ~ ~ l . e r j  !!lk new in- 
terc1.t in her, thr: court  :!swrllei t11e r igh t  to regu1;ltc: mil 
:uonlc? it,  ::s m:i:; Lwt snl:zerve the   policy of  t h c  Inw and 
t l ~ e  il~tc\rc.~ts: c:f tile 11aitic.s. I ln t  as to ller realty : ' ~ ~ I P Y  say 
t l ~ c  cou r t  I I : ~ s  ~:c)nfe:.rtd 110 :lcT.v estate or  !):)n-er 011 h e r ;  a n d  
lio~:,? w:~s :~~.cl!etl l o  pror,:ct i t  from tile cloininiot~ of tlie 
hcsi!;wtl : for, 1,y Iav;, it ~ e ~ u a i n e e l  hers  after ~ n a r r i q e ,  
t l e s c . c ~ ~ i i ~ ( l  to  her. lii.ii.9, a n d  could be parted \vitll or  not, 
cllll\- :is r-l~t. mi;;!lt c o n w ~ i t  j a n d  s i ~ l c c  t h e  court  llns given 
11er 120 r?ew i.i{:!;t, i t  slloultl ilot undertake to rcst,r:tin that, 
~ 1 1 i r l i  by 1:~v; sllc :-:l!ou~cl c ~ ~ j o y .  

'\\-o c;k,::!nt. n!!ui>t tllc: 1-ie;:. saggeutd by counsel. For  we 
c!o !!ct tiis,~ovw t!l:rt tl:e ,jl:i: x n r i t i  to t h e  wife's personalty 
I i ; l , i  ;lily tlli::g to  do iritll t he  cotlstructioi~ put by tile courts 
n1)o:: 1 1 ~ 1 ,  !:o\rers, a: ! ( !    no st especiaily with i l ~ e  more nloc.lcl*n 
ru le  \rllic',~ n:\s uo t  t l i o u g l ~ t  of i ~ n t i l  long after tlmt ri,cht of 
t h c  l!~rbn2id 11:3,t1 been eil'ectcall.; rlestrcrycd by t h e  in t rodac-  
l ion of trirstces irito deeds of scttleulellt. T h i s  new priliciple 



of' construction has  resulted from n dispmitiou on the. p a r t  
of t h e  conrts to pay greater reslxct  to t h e  intention of t h e  
parties t o  tlie ins t rument ,  a n d  from csperience t ~ h i c h  taugli t  
t h a t  sncll intent'ion was i n  cons la~ i t  dnz~ger  of disnppoint- 
rnent1, so I O I ? ~  as  the  wife was !eft esposctl to the  solicftatioix 
of the  f>~lsband o r  allowed t o  indulge  11er on-n g m e r o u s  i m -  
p ~ ~ l s e s .  I1 was seeu t l ~ t  sui.11 ~ettli.~ne:lt:c, thou,qli e1:tered 
upon a t  t he  instance of ]":'dent :~nci ~ ~ ~ I S ~ O U S  friel;ds, with a 
view to shield t h e  wife an(! !ley chl!dren as f ~ i r  :is pcs ib l ,e  
froin t h e  eonseqnenees of tile liusb:tncl's rnisi'o~tunex, or  of 
h i s  vicious or iridolellt habits  of life,  too  often failed of' the i r  
purposes th rough  his  pnactices o~ !ICY t l e l ~ ~ s i o n s ;  anti i t  wss 
to remedy th is  evil tllat the courts ri..irictccl her  ]bowers over 
t h e  property conveyed. 'This 1xii1g so: i l  woulcl seem t!~at 
instead of re laxing i t s  ru l e  il! tlic c:!cc, of si.ttlcme:it of real 
estate to the  separate usc of t h e  wif'c., t he  court, G!I ::c<o~~llt 
of t h e  h igher  dignit,?- of such cststc c!~c! its i!l!i:lit~ly gx::ter 
coaseqnence to  tile parties, sho!:ltl :I.;? C S ~ ~ C ~ I I I L '  ~ ~ ~ ~ T ' L I I C O  

. . 
and care to gua rd  :?g::::li~~st S G C ~ ~  a !!~~s:\r!~l)!.~l~r~:~ti(~:i 29 ?.;oI!~c\ 

defeat t h e  intention of' t he  ~~! : ike r  c)i '  ?!I. ii:,?ti~;l~ic.i:t. \\,-(. 
canllot therefore admi t  :my s:?c!l d i~ ! i l i c l i~ l l  b!!t\!.~':.ll i l l < '  1ii.13 

specics of property, vpml ~ i r i l t ~ ( i / k .  1 t i- l u ! c  i I);!! i !! :]!j i lit: 
. .  . 

cases occurring i n  the  conrts of t l l i ?  ?t::!cJ i!i \:.!I!(.!! i i !<.t i t~(.s-  
7 .  t iou a s  to t h e  powers of' t11e ivi!'i! !!:is i K , < ~ . I ~  < ! I S L , ~ :  ~ I ~ . I , . O I I : : ~  

p m p r t y  1 1 ~ s  beeu the snl!jec? of set i!(,!j!c!~t ::!!:I :,I' Iiti;;;i(ic~!i, 
but such !lot Im~lr. t!;e i i i  o!l!c.:, t ~ . i i ~ : ! : r : : i , .  ! i i  ;I12 

. . 
tasc: of W'iblinnzso,t r. 13rciI, i lati~, :i i i.!;:.i!: :!I), t i ! ( ,  ::ij;!:.: ot' ; ; I> -  

,. . p8;'k of Virginia  made :in ex!~:.e::: : ! ; L ! , ! i i . ; : r  !O:I $ ) i  ~ i : l t > ~  

a c k ~ ~ o w l e d g e t l  to 1)e goocl 11en ;xi; ic. ! - i . !s ,~ i :7 . . ,  t? :  1 . ~ 3 1  :,:,t:~te 
sett;ed on t h e  wife, 3atIgc. '1':-(,1.::.!:, j ~ : , : . . ! c i - : : :  of ' i l~:i l  
court ,  declaring,  " illat a ferns cl.1vcil.t : ! ; s I : i i t j ; :  . - : r . ; l ; ~ ! , ; ; i i :  111.01,- 
cr ty  i n  real cst:tte by t j~c i i  of :.l.:i:i,!!:! . I !  : ; . i ! i ( , I :  i : ! I ~ Q \ ' . " ~ S  

11c-I. t,o diq,ose of i t  i n  a dcr~i;:~!:!tt.tl !:I!U!!.. C.:II!II!I!. : r l ; : I ;<~: t  tiis- 
position in : l n j  otlicr, tijt11.1g1: o t i ! c z ~  l i ! i : t l ( j -  ::re il(jt (.,:;!)~.t;ssly 
uegntived in the  dwd.'' *\tld .s(! too, l~~ut ! !  i i i n t l ~  ui' prop(xtjr 



were involrecl in the noted case sf the Neflzodisi CImrcl~ v. 
Jacques, 3 Johnson's Chan. Rep., 78, i n  wliiclt the learned 
chancellor, KENT, without observing any distinction be- 
tween the two, held the true vtde to he, t,hat a married wo- 
man,  with respect toher separate estate, should be considered 
as a fettle sole to the extentoonly of the power given her by 
her marriage settlement, and wust exercise that power in 
the way prescribed i n  that instrnment. Yery true it is, he 
was subsequently overruled in this by'the highest court of 
errors in  the state of New Uorl: ; but i t  was done because 
that court, being one of the very few that d id  so, adhered to 
the doctrine of the English courts, whicli do1:trine this court 
has expressly repudiated and declared to be against reason 
and unsuited to the hubits and customs of our people. Con- 
trolled by these authorities, and seeing that the danger to 
the wife's separate estate attending the exercise on her part 
of an unrcstrainecl power of disposition, is as great in the 
case of real estate as of personalty, (of whicll we could have 
no fitter i l lus t ra t io~  than the very case now under considera- 
tion) we do not feel at  liberty to remove any of the disabil- 
ities which  the law, 8s ad~n i~~ i s t e red  i n  this country, ha. 
imposed upon her, not capriciously, but froin the highest 
corlsideratiorl for her best interest and the interest of those 
who are to colne after her. 

Nor can we admit, as is further suggested by counsel, that 
it is a case for the application of the " Doctxine of the De- 
fective Execution of Powers." Since the power of the wife 
is ~l together  A delqnted one, to be exerted accordilig to the 
strict intention of the maker of the settlement, dr not at 
d l ,  there is no room in this case for the operation of any 
such doctrine. 

I n  arranging such settlements, olle great end moat corn. 
monly aimed at  is the employment of a prudek~t trustee, 
whose coiiperation if not his agtual assent shall be needed in 
any  proposed dispositiorl of the property settled, thereby uC 



CIVIL I ~ C T I O N  commet:ced before a justice of the  peace all (1 
tried on appeal a t  Fal! Term,  18S0, of JIECGLEKEURCI S u p -  
rior Court, before Se?jnzo.rw, cT. 

This  action is agaiust one of the drawers and  the  personal 
representative of the  other, upon all inland bill in the  fol- 
lowing form : 

CHARLOTTE, Oct. 30'ch, 1871. 
Thir ty  clays after dale pay to the order of Wittkowski & 

Rintels one hundred and sixty six dollars and  fifteen cents, 
value received, and charge to the account of 
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Across the face of the  instrnment were written these 
words : " Accepted Oct. 3CJt!l, 1871. S. L. 12ilii1lgs." 

T l ~ e  1,ill was discounted by the 1 h n k  of AIeck1enbu1-g a t  
C'harlotte, and  not beiiig provided for, was a t  its matnrity, 
ou drniand n~ade ;  protested for non-payment by a notary 
pnhlic a t  thc said bank, and  notices tllereof forwarded by 
mail, addressed to tlle drawers a t  C;:tl' Civil i n  ,211eghany 
cc;uiity and to tl!e acceptor a t  Spnrta in  said county in  t l ~ i s  
btate. T'lie notices vere  dircctcd to  tllose places upon in-  
f'nrnmtion derived from the  pla;n!ilF as to the  residences of 
tllc respective parties. I t  nxs  iil proof tha t  Billings thcn 
lived and had all+ ays lived i n  Gmyson county, \'irginia, 
and was amply solvent when the bill became due arid for 
some tillie afterwards. He has since gone illto I)anliiul,tcy. 

Fpol l  this evidence, i t  was contended for the  defrjntlant 
tha t  no demand liad been ~ l i a d e  on the  acceptor, safljcient 
to charge tlieril as drawers. il verdict for t h e  plaintiB was 
Inken, sill>ject to the opinion of the court upon the.question 
reserved Ly consent, as to tt!e liability of the  defendants 
lipon the  facts proved ; end the court, being of opinion that  
no suft;icicnt dem:llid 11ad been shown, ordered the vcrdict 
to be set n>ide arid a noilsuit entered. From this judgment 
the  plniritlfT appealed. 
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an inspection of the instrunlent is that funds were there to be 
~,rovjJed to meet t11c debt in the absence of evidence of ally 
contrary uriclerstandii~g. Had i t  been intended that i t  
should be paid elsewhere, i t  must be assumed i t  would be 
40 eripre~sed upon its face, or be the subject of agreement 
Letwccn tlle partics. " The place of date," remarks a recent 
author., speaking of promissory notes, made negotiable like 
bills of exchange and governed by the same rules when not 
controlled by statute, " is pr imafac ie  evideuce tbat i t  is the 
place of the maker's residence and place of business, and 
i t  is suficient, we should say, to charge a n  endorsee to have 
the  notc i n  that place a t  the time of maturity, and to make 
IXOPEY inquiry after the place of the maker's residence or 
place of business, provided that the holder does not know 
that his 13esidence is elsewhere." 1 Dan. Ne.9. &IS., 5 640. 
Or, it IIIRY be added, when he does not know where i t  is. 

" \\7lle11 the bill or note is made 011 terms payable in a 
city, witl~ont specification of a particular place, and the ac- 
ceptor or maker Bas no residence or place of business there, 
i t  mill certiiinly be sufficient to charge the drawer or en- 
dorser, if the holder have the bill or note in the city a t  ma- 
turity, ready to be presented and delivered up, if the maker 
or acceptor sliould appear." Ibicl. 

In  i & t p  v. PIibscher, 47 N.  Y., 270, FOLGER, J., thus speaks 
of a note dated a t  a place and payable generally: " I n  such 
case tile note must be presented and payment asked for at  
llie place of busii~ess therein of the maker, if he has one, 
and if he has no place of business, t l~etl a t  his place of resi- 
dence. AMZ if he .rzeitlier hnce place of business, ' 3 x 0 ~  residence, 
thew if Ore Iroldcr of the mx'z is ut the-plctce ? o h m  i t  i s  i n  general 
?~zadc p!ynlt/c, on the dmj of p p e u t  zuitl) the ~lote, ready to re- 
cpirc paynmd,  it i s  st!ficienl fo  co~lstitute cc l/,*ese?~tnte?~t and de- 
?i lad."  

As i t  was the undertaliing of Billings, whose obligatioil 
was absolnte, to proride and h a w  in Charlotte the recessary 

43 
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funds to take u p  his acceptance when i t  ~ n a t u r e d ,  in x11icl.r 
he wholly failed, and  the bill then went to  protest, of which 
notice was given bo the  defendants who drew the  bill, their  
liability became fixed and it was their duty to look out for 
protection ~ g a i k ~ s t  the  ilnpendiug insolvency of the  prin- 
cipal debtor. 

No point is made as to the sufficiency of the  notice of the 
non-payment,  and in  our opinion His Wonor erred in hold- 
i n g  the demand, upon which the protest was made, insuffi- 
cient, and in setting aside the  verdict a n d  directing a 11011- 

suit. T h e  judgment below must be reversed and judgment 
rendered upon the verdict for the  plaintifi; and it is so or- 
dered. 

Error.  I t~versec l~  

\Yhere the plaintif  physician m:lde no cllnrge ilpon his boc)l;s for profes- 
sional services rrnclereil the defenclant wllo resijted nn nctiori to recovcr 
their vxlue upon the gron~id  they were intentled t o  he nnd w r e  gratni- 
tons, aucl the jury found that  dcfenilani employe11 tile plnintiit' w l m a  
services weye renclered without a11j7 express agreement to  pay R definite 
sum;  Held, that  the law implies a promise on tlic part  of the clefendant 
to pay what they were reasonably worth. 

(Hrzinhild v. Fveenzan, 7 7  S. C., 12s; Pendkfoii  v. Jones, SS S,  C , 24'3, 
cited and approved.) 

CIVIL ACTION commenced before a justice of elre pe,zee and 
tried on appeal a t  Fall Term,  ISSO, of R r c r r x o s ~  Superior 
qCourt, before Acery, J. 

Yerdict and judgment for plaintiff, appeal by defendznt. 



iUeesss=s. Bumelf & Wulhw, for plaintiff. 
171essm. Jim. D. Skuw and W. A. Quth~ie, f w  defendant. 

SHITH, C. 2. The action is to recover for professional ser- 
vices rendered by the plaintiff, a physician, to the  defend- 
ant's intestate, which is resisted on the ground tha t  they 
were intended t,o be and were gratuitous. 

The ~Jlairltiff admitted that  he had made no entry of a 
charge upon his books ; and the defendant testified that a t  
the ad~uinistration sale the plaintiff bought a horse and 
proposed to pay for him from his account, remarking that 
?le had not intended to charge the intestate, but that seeing 
others present their accounts, he concluded to present his 
own. 

The defendant's counsel reqnested His Honor to instruct 
the jury that if the plaintiff a t  the time the services were 
rendered did not inter~d to make a charge for them, he could 
i,ot recover, This was refused and the jury were directed 
that if from the testimony they should find that the intes- 
tate employed the plaintiff, and the services were rendered 
without any express agreement to pay a definite sum, the 
law would imply a, promise to pay what they were reasona- 
bly worth. 

The exceptions to the instruction refused and to the in- 
struction given are for review on the appeal. 

The proposed instruction proceeds from a misconceptiora 
of the nature and essential requisites of a contract and was 
rightfully refused, A contract,express or implied, executed 
or executory, results from the concurrence of minds of two 
or  more persons, and its legal consequences are not depen- 
dent  upon the impressions or understandings of one alone 
of the parties to it. I% is not what either thinks bnt what 
both agree. Bvunhdd v. Beeman, 77 N. C., 128 ; Fendleton v, 
,Jones, 52 N. C., 249. 

Whether the plaintiff7.% services shall be deemed a gmtuity 
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or constitute a claim for compei.nsat,ion, must be determined 
by the common pnders tanding~f  both parties. If they were 
intended to be and were accepted as a gift or act of benevo- 
lence, they cannot at the eiection of the plaintiff create a 
legal obligation to pay, Bat their character Is not con- 
trolled by the inexpressed and revocable intentions of the 
plaintiff, although his purposes subsequently asserted may 
aid i n  ascertaining ib.  The matter was properly left 6 0  the 
jury and their verdict finds that the intestate did employ 
the plaintiff and the services were rendered and they have 
also fixed their value. 

There is no error i n  the charge, but there is erpor in the 
judgment so far as i t  allows interest from May 19th, 1580. 
The  entire damages are assessed in  the verdict at  fall term, 
1880, at $200, and interest is only allowable thsreafter. 
Thus  ccrrected the judgment must be affirmed and k0 is so 
ordered. 

No error. Modified and affirmed. 

THOMdS W ,  CARTER V. 3. W. DUNCAN a d  anotber. 

Sxre6y and ~ r i n c i ~ a l - ~ ~ r e e r n e ~ z t  for dndttlgence, 

Plaintiff ereditor made a par01 oontract witbprincipal to extei~d the t h e  
of payment of boncl beyond the date of the comlnencemeut of a suit 
thereon, without the ktiowledge or consenzt of the sorcty; &ld, that 
such contract has the effect of s~~spending the plaintiff's right of action, 
and of exonerating the surety from liability. 

(Bzwnes i. Allen, 9 Ired., 370; Harshaw v. JfcKesson, G5 N.  C,, 688; 
Pipkin v. Bond, 5 Ired. Eq., 91; Scott v. Harris, 76 N .  C., 205, cited, 
commented on and approved, and Bank v. Lineberger, 83 N, C., 464, 
modified,) 
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CIVIL ACTION tried at  Falf Term, 1880,of ALLEGHANY Su- 
perior Court, before Gilmer, J. 

On the 18th of March, lS'i6, the defendant, J, W. Duncan, 
executed his note under seal and therein promised to pay to 
the defendant, H. F. Jones, for value received, tile sum of 
$308.49 'on o r  before September followil~g, and the like sum 
on or b f o ~  March ISth, 3877, with interest from dateat the 
rate cf eight per cent. per annum. On June  20th the payee, 
H. F. Jones, assigned the note to the plaintiff, and by the 
terms of said assignment he bound hilnself "for the payrneut 
of the same unto him, the s d  T. W. Carter, always, whether 
suit is brought for the collection of the same or not," sign- 
ing and sealing his endorsement. On $he same day the fol- 
lowing covenant entered into a t  the instance of the plaintiff 
was also endorsed upon the transferred note: " For value in  
full received we do promise, oblignte, and agree to pay the 
within note of principal, s i ~  hundred and sixtceil dollars 
and  ninety-eight cents, with eight per cent. per aanum on 
ihe  same from March 18th to T* W. Carter without abate- 
ment, plea or off'-set, as witness our hands and seals this thc 
40th day of June, 1877. 

(Signed and sealed by J. W. DUNCAN, 
H. A. DUNCAN.) 

The defendant, J. 'IV. Duncan, in  his answer sets up n 
contract between the plaintiff and himself for a valuable 
consideration in  part paid and the residue tendered and re- 
fused, for forbearance during a period which had not ex- 
pired when the action was brought, and the other defend- 
tints rely on  said contract, made without the consent of 
either, and agaimt the e~pressed will of one of them, that 
no  indulgence should be given, and known to the plaintiff, 
as a disehaxge of their respective liabilities, as sureties for 
&he debt. The plaintiff a t  the trial entered a discontinuance 
of the action against the defendant, H. A. Duncan, and 
$hereupon fbe followit~g issiles, agreed upon between the re- 
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maining parties were prepared arid snbmitted to. the jury 
who find as f01ion.s : 

1. Did the plaintiff contract with the  defendant, 9. W. 
Dunean, to extend the time of payment beyond the date of 
the comlnencement of the action? Ans. Yes. 

2. Did the plaintiff enter into such contract. with the de- 
fendant, J. W. Duncan, without the consent of the defend- 
ant, H. F. Jones, to extend hhe time of pagment of the note 
sued on?  Ans. Yes. 

The  evidence introduced tended t o  s b m ~  that when the  
note was assigned a verbal agreement was entered into be- 
tween the plaintiff and the principal debtor, that the latter 
should pay to the plain',iff, on or  befo~e June E d ,  1877, the  
sum of $27.67 i n  addition to the sbipdntcd interest then 
due, and upon such payment should be allowed aa induI- 
gence of a year thereafter; and upon the payment of a like 
sum and interest due on June 22d, 1578, the time of pay- 
ment should be extended for another year; that the first 
payment was made and the second payment tendered and 
refused, and that the defendant, M. F. Jones, never knew of 
or assented to the arrangement. 

Upon the rendition of the verdict for the &fendants, the 
plaintiff moved the corlrt for judgment nun &stante w~edic to ,  
which being refused, and  judgment entered for the defend- 
ants: the plaintiff appealed. 

Jfi. George V. Strong, for plaintiR 
Messss. J$?adson & Glenn, for defendants. 

SMPTH, C. J., after stating the  ease. I t  was forrnerfy held 
under rules strictly technical, that a subsequent par01 n g ree- 
merit between the parties to an  instrument under seat vasy- 
ing its terms, or suspending its operation, or deferring an 
accrued right of action thereon, was inoperative by reason 
of its merger i n  the higher security; and the rule prevails 
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as to promises previous or subsequent alike, where the prom- 
ise and covenant are the  same. Burnes v. Allen, 9 Ired., 370. 
T h e  effect of a par01 agreement, sustained by a sufficient 
legal consideration, for further forbearai~ce in enforcing the 
right of action which had ar ise~l  upon a covenant, is fully 
discussed and t l ~ e  authorities citied and cotntnented on i n  
the  opinion of I t o o ~ r a x ,  J., i n  the wise of Hamhaw v. Bfe- 
I<esscau, 65 N. C., 688. I t  is there held that an  acceptance of 
a mortgage wcnrity for a debt due by bond and a contem- 
imrary contract on the part of the creditor, put  in  theforrn 
of a covenant by his agent, but  for w a n t  of authority under 
seal: efyective only as a paroi undertaking to give indulgence 
for three, four and E y e  years in consideration of the mort- 
gage, had t he  legal effect of suspending the plaintiff's right 
of action. The principle there laid down quoted from 
note to L 4 1 q  r. TagIor, G 12. cEs G., 262, under the oid system 
of practice, is thus expressed: " T1j.e distinction appears 
to be this:  there can bc no dispensation with a contract 
under seal except by a release under seal. Accord and sat- 
isfaction before breach is therefore a bad plea in  covenant 
because it  amounts to a dispensation. But accord and  sat- 
!&tion r $ k  breach is a good plea, because the subject mat-  
ter of the paytnent arid aecepknce i n  satisfaction is not the 
covenant, wlaieh still remains entire, but the damages sus- 
tained by the particular breach of i t  for which the action is 
hlougl:t."' . 'There is little use,'' remarks the court, " i n  
boldrug on tc, a rule after i t  has  been reduced to such a 
shadow," and the cocclusior: is reached and announced i n  
these words: " If the matter earl be pleaded as satisfaction, 
i t  must be e p a d y  good WJLCTL plecldeed only in suspensiou of the 
action." To the same effect is the case of Canal Co. v. Ray,  
101 ti. S, , 522. While the plaintiff refused to acccpt the  
stipulated sum for the second yearas iudulgenoe for the reason 
tha t  the contract is entire and single, embracing both years 
as payment was offered and refused, the consequences are  
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the same as if the money had been received. The action 
has  been therefore prematurely brought and in disregard of 
the plaintiff's co11 tract. 

While i t  may not be necessary to consider the  effect upon 
the rights and liability of the endorser, resulting from the 
finding on the second issue, yet we are inclined to hoId in  
accordance with the opinion of RUFFIN, J., in Pipl~in v. 
Bond, 5 Ired. Eq., 91, and the rul ing i n  Seott v. Harris, 76 
N. C., 205, to which our attention was not called in the ar- 

I gument in B a d v .  Lineberger, 83 N. C., 464, that he as  snrety 
is exonerated by reason of tbe plaintiff's agreement to for- 
bear and his acceptance of the usurious consideration for 
doing so, arid to modify the opinion in the last mentioned 
case accordingly. The  cases ontside of the state age con- 
flicting as will be seen by the authorities there referred to, 
and the following others-the preponderance seeming to be 
with our former ruling-Duncan v. Reed, 8 E. Monc., 382 ; 
Camp v. Howell, 37 Ga., 312 ; Draper v. Trescobt, 29 Barb., 
401 ; 15 Ohio St. Rep., 57 and 29.5 ; 2 Danl. Neg. Inst., 6 
1317. We have deemed i t  safer for the stability of the law 
to adhere to our own adjudications upon the controverted 
point. 

There is no error and the judgment is affirmed. 
No error. Affircned. 

A. S. BRPSON v. H. S. LUCAS. 

Agent and Principal-Bwnd, how executed to relieve agent oj" 
persona2 liability. 

V I ~ v r e  one act as q e n t  of another in the exec~rtion of an instrument 
wzde?. seal and does not mean to bincl himself personally, h e  must m e -  
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cute it in the name of his principal and state the name of the principal, 
only, in the body of the instrurneot ; Therefore i t  was 7zeld that a bond 
in which .' I proniis~ to pay to the order, &c., witness my h:t~lcl and 
seal, signed by H. S. L. (seal) for C. ,  president of a company," im- 
posed a personal liability upon L. 

(Deliizs v. Cawt7lorne, 2 Dev., 90 ; Potts v. Lazavzia, 2 C. L. Rep., 83 ; 
E'roi~ebnrger v. Henry, G Jones, 54s ; Fisher v. Pender, 7 Jones, ,453 ; 
Bald6 v. Wrfgh t ,  3 Jonos, 376 ; B c C d  v. Clayton, B~isb., 422 ; Wfu'te- 
head v. Reddick, 12 Ired., 95 ; Oliver 8. Dix, 1 Dev. 62 Bat. Eq., 15s : 
Rednaond v. Cbfln, 2 Dev. Eq., 437, cited and approved.) 

CIVIL ACTIOX tried at  Spring Term, 1580, of MACON Su- 
p a i o r  Court, before Schenck, J. 

This action is brought against the defendant upon the 
following written instrument executed by him : On or be- 
fore the first day of January, 1879, I pro~nisc to pay to the 
order of Albert S. Bryson one thousand dollars with interest 
from date, being part payment of a certain tract of land, for 
which bond has been given, bearing even date with this 
note. Witness my hand and seal this 2nd day of July, 
1877. (Signed by H. S. Lucas. [seal] For Charles Cal- 
lender, President of the Chester Mica and Porcelain Co.) 

A similar note was given at  the same time, falling due a 
year earlier, which was extinguished by the appropriation 
of partial payments sufficient for that purpose. 

As n contemporary act and part of the same transaction, 
the plaintiff entered into the following covenant: 

For  and in consideration of one dollar paid to me, and 
also i n  considerstion of the sun1 of four thousand dollars to 
be paid as follows, to wit: $500 by five days sight draft;  
$500 in ninety days from date ; $1,000 1st January, 18'78 ; 
and $1,000 1st January, 1879 ; I, Albert S. Bryson, will sell, 
assign, transfer and make over to Charles Callender, presi- 
dent of the Chester Mica and Porcelain Company, of New 
York, a n  undivided three-fourth interest in  all that prop- 
erty, situate, 1j ing and being in Macon county, state of 



682 I N  THE SUPREME COURT. 

Nortli Carolina, on the waters of SantallaIa river, containing 
s i s  hundred arid eighty acres, more or less, deeded to me by 
the  State of North Carolina, in  two separate grants, bearing 
data 4th Dece~nher,  18 iB;  a??d I further agree, upon the 
~ ) a ~ m e r i t  to me of $500, specified, to execute to t h e  said 
Charles Calleiider, president of t h e  Chester Mica and Porce- 
iaiii compauy, a bond for t ~ t l e  to tile above specifier! land, 
fully slid freely, to be exeeutcd. 'The said title to t h e  afore- 
said land to be executed and  delirered upon the  fulfilment 
of tbc  conditions of t l ~ e  bond. As witness my h a r d  and seal 
this 29th day  of Jilrie, 1877. Signed by Albert S. Brjson.  
 SEAL.] 

Tlle plaintif7 avers his readiness a l ~ d  ability to make title 
according tu the  ngreemcnt on l a y m e n t  of the  residue of 
the purc!iase money. 

On the trial before the  jury  the  court expressed the 
o1)inion tha t  the  action was ~ n i s c o ~ ~ c e i r e d  and ~ o u l d  not 
lic ngninst the  derendant, in  submission to which the plain- 
tiff' s u ~ e r c d  a nonsuit arid appealed. 

i7fisws. G v y  L- SStamps, for plaintiff: The bond sued on is 
not the deed of the  alleged principal ; the instrument must 
purl)ort 011 its fice to be tlie contract of the principal and 
his name inserted in i t  an?I signed to it, and not n ~ e r e l y  the  
uame of the agent. Story 011 Agency, 5 147, et seq; Delins 
T.. Cnz~f l~orn ,  2 Dev., 90. The seal afEsed must be the t  of tile 
~ r i n c i p n l  and  not t h a t  of the  agent merely, 4 Hill ,  351, and 
the cases on the same subject ~ev iewed  i n  the  opiuion of 
this court. By the intimation of opinion by the  judge be- 
low that  t l ~ c  action would not lie against the defendant, the 
plainiiff w2s depri~ved of the  opportunity of shclrvir~g that  
tlie credit was given to defendant alone, and  not to a foreign 
corporatio~i, and t h a t  defendant signed, sealed and  delivered 
the  instrument as his bond and deed. T h e  plaintiff is there- 
fore entitled to a new trial. 
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IUessrs. Reade, Ifusbee & Busbee, for defendant : The  notes 
acd  the agreement to make title are  inpard materia, and a re  
to be taken together. It is manifest that  the contract was 
between the plaintiff and Charles Caliender, president, &c. 
%'hether this is so or  not, muse be determined by an  i : ~ -  
spection of the bond and the  agreement. Sea opinion il? 
Delins v. Cawthorn, 2 Der., 90. The  defendant relied on thc 
cases of Potbs v. L a ~ a s i ~ ,  2 C. L. Rep., S3 ; TVI~ifehead v. Red- 
did;, 12 Ired., 95 ; JlcCall v. Clayton, Busb., 422 ; G~bm-ne v. 
High Shoals Co., 5 Jones, 177, a i d  cases from oilier state5 
bearing on the same question, 

Sar~mi, C. 5. The  reeorci presents the sole qaesbion. 
whether the instrnrnerll set out in the complaint is the bonG 
of t he  defendant on wllicb he  is personally liable. 

It is settled by adjudication.; in this state tllai a contract 
inade in the name oE a n d h e r  by one professing but not 
possessing auhbol-ity to  bind, is the contract of neither, yet 
the former may be liable upon the  contract implied i n  re- 
ceiving the consideratidn, and the latter i n  dntnages for thc 
false and fraudidsut represeotetioia of such agency. Potfi: 
v. Lnznrus, 2 Car. Law Rep., 53 ; Ddins v. Carathorve, 2 IIcv- 
90. And the principle extends to a partnership, one of 
whose members without legal authority undertalies to exe- 
cute a nohe under seal in  the name of the firm, di 'roncbn~;p~ 
v. Be?ary, 6 Jones, 545 ; Fislier v. Pendw, 7 Jones, 453. 

I t  is manifest tha t  this is not the bond of the company, 
nor of its chief officer, not only for a defect of power in  tho 
agent to  make it, but  for the further reason that  in form it  
does not urzdert,ake io impose a n  obligation on eitller unless 
illat effect follows the use of the words superadded to t hc  
signstare, Uudosrbtadly a promissory note without seal 
thus signed would be construed t o  create a direct contract 
with the  party on whose behalf and for whose benefit i t  
thus appears t u  have k e n  rraa.de. It is so held in Bank cf 
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Cape Fear v. Wright, 3 Jones, 376; McCbll v. Clayton, Busb., 
422, and numerous cases cited in  Story 011 Agency, § 144. 
But i t  is otherwise when the contract is authenticated by 
seal, and i t  then becomes the deed of the party to whose 
name the seal is annexed, although described as agent, or  is 
an  absolute uullity, binding no one. 

I n  our o p i ~ ~ i o n  this writing is i n  effect as well as in form 
the  personal bond of the defendant, notwithstanding the 
mode of its execution and signature, and this proposition is 
fully supported by authority. No where in  the  body of the 
rlotc is the name of any supposed principal mentioned or 
referred to. Its language is entirely personal-" I promise 
to pay Albert S. Bryson "-and i t  concludes with the words, 
" witness my hand and seal," and then the seal is affixed to 
the name of the promisor, the defendant. While the con- 
sideration recited is the sale of a tract of land of which this 
is a part of the purchase money, i t  is not stated to whom the 
sale was made, and this only appears from the plaintiff's 
covenant, referred to as of the same date, and which when 
produced bears an  earlier date. But waiving the discrep- 
ancy i n  the bonds, there is no incongruity in  the defendant's 
assu~ning a personal obligation for the payment of the pur- 
chase money for the land sold and to be conveyed to another, 
nor does this fact change or impair the individual liability 
incurred. To substantiate this construction of the cove- 
nant, we shall refer to some decided cases, called to our at- 
tention in  the well considered brief of the plaintiff's 
counsel. 

In  Combe's case, 5 Coke, 135, i t  was resolved by the court, 
" tha t  when any one has authority as attorney to do any act, 
he  ought to do i t  in his name who gives the authority, for 
h e  appoints the attorney to be in  his place, and to represent 
his person, and therefore the attorney cannot do i t  i n  his 
own name, nor as  his proper act, but in the name and as 
the act of him who gives the authority." 
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Quoting and approving the doctrine announced, SAVAGE, 
J., ren~arks  : " All the subsequent cases agree in  the law as 
thus laid down by COKE There is no contradiction on t h e  
subject." Stowe v. Wood, 7 Cowen, 453. To the same pur- 
port is Stackpole v. Arnold, 2 Mass., 26. 

" I  accede to the doctrine in all the cnses cited," is the 
language of GROSE, J., in RGlkes v. Back, 2 East., 142, " thaL 
an  attorney must execute his pomyer in  the name of his 
principal, and not in his own name." 

I n  Appleton v. Binks, 5 East., 147, the defendant for him- 
self, his heirs, executors, &., on the part and behalf of the 
said LORD T~ISCOUNT ROKEEY, did thereby covenant, &c., 
and the consideration was received by LORD ZOKEBY. The 
court held the covenant to be personal, and say : " I t  is im- 
possible to contend that where one covenants for another he is 
not bound by it, the covenant being in  his own name for 
himself and his heirs." See also Dewitt v. Walton, 5 Selden, 
571. 
I11 Tippett V. Walker, 10 Mass., 595, the agreement was 

entered into by the defendants, a committee appointed by 
the directors of the Middlesex Turnpike company, and the 
court say : " T o  the agreement the defendants have not (if 
they had legal authority) put the seals of the directors or  
the  seal of the corporation, I t  is therefore their deed, and 
if i t  were not their covenant, i t  is not the covenant of any 
person or corporation, and the apparent interest of the plaiw 
t(f to have his payments secured by a covenant will be defeafed." 

I n  Duvall v. Craig, 2 Wheat., 4'5, Judge STORY says : <'An 
agent or  executor who covenants in his own name and yet 
describes himself as agent or executor, is personally liable 
for the obvious reason that the one has no  principal to bind, 
and the other substitutes himself for his principal." I n  the 
note to this case it is added : " When a person acts as  agent 
for another, if he  executes a deed for his principal and does 
not mean to bind himself personally, he should take care to 



their attorr~ey of the  first part, and the  sccoad party " and 
: " I n  ritriess v;hereof tile s:;c! I iarvcy Baldwin 

a s  attorney of the party of t!le fir:t part, and the said par- 
ties of the  second pari, have hereunto set i1:cir hands and 
seals," and the  nnme of the attorncy W J Q  ~ti:mxibcd thereto 

his seal, and  the court declared the covcnant to be per- 
sonal, and s a y .  " I n  the casc of a sealed in;irunient execu- 
ted by :In attorncy, duly authori7ecl it\- pcrson, under  seal, 
no  par t~cu la r  forill of words is n e c e s m y  to x v d e r  i t  valid 
alld billding up011 the l?rincilml ~:ro~idec!  it appears upon 
klle fdce of the ins t r~ament  tha t  it was intetldei: to he execu- 
ted as t!le deed of 1hr priacipal, and that the ,re::l a f ixed  to 
tile ins t rumel~ t  is his m l  and  n o t  t l t ~  ,mi l  ~f the clftorncy o r  

agent m t ~ l ! ~  '! 
So G A R D I X ~ E ,  C J., lays down t h c  r~ ; le  i n  similar words: 

< c  Jvhen a party is sought to bs c l~erged upon a n  express 
contract, i t  must a t  least appcar upon tl:e fecc qf' tJtsinstrwr,ent 
tllat the agent undertook to bind him as principal." Be- 
Jtitt v. TJultoc~, 3 Seld., 3.71. See also Spencer v. Field, 10 
Wend.,  87. 

I n  Quigley v. DeHuns, 82 Pc-nn. St. ltep , 267, the defend- 
an t s  in error entered into & contract descr~bing therriselves 
a s  "representing the Clinton and Potter County Navigation 
Company of the first part," with n coneludiug clause-" I n  
witness whereof we have hereunto set our h a ~ i d s  a n d  seals," 
and affixing. their individual names a n d  seals. They were 
declared p e r s o ~ ~ a l l y  bound, and this  language is used bg; 
the court : " The action was well brought again3t Quigley 
a n d  Bailey, Though  they contract as agents for the benefit 
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of the Navigation Company, yet they do so under their own 
individual seals and llence become individually liable." In 
harmony with these views is the doctrine laid dolvn by 
Judge STORY and Chancellor KEXT, Story on Agency, S 
153, et seq. ; 2 Kent Corn., 931. 

I n  ivhitehead v. Redclick, 12  f red., 95, the body of the con* 
tract as well as the mode of subscription shows that the cov- 
enant was that of the "Albermale Swamp Land Company," 
for whom the plaintiff was acting, and the subject of the 
contra-t was the making shingles on the land of the com- 
pany. The language eniployed in describing the parties is : 
"William B. Whitehead, for and on bel~alf of the Albe- 
marle Swamp Land Company of the one part, and Burwe:l 
Reddick and Willis Y. Reddick on the other part, do enter 
into the following agreement, " * " and in conclusioil 
-In witness whereof William B. Whitehead, for and on be- 
half of the party of the first part, being the Albermnde S~uarn~ 
Land Company, &LC.," thus pointing out the principal to be 
bound, and such was the construction of the contract. 

In Qlil?er V. Di?, 1 Dev. & Bat. Eq., 158, the-bond was un- 
der seal and signed, " Thomas Dix, acting for James Dix.," 
and RUFFIN, C. J., declares tha t"  it is unquestionably the 
bond of Thomas and not of James. The former seals i t  and 
he speaks in  it throughout, arid the latter not a t  all." Ttle 
same eminent judge, referring to a deed similarly executed 
in  Redmond v. Cofln, 2 Dev. Eq., 437, lays down the rule in  
determining the liability of tlie party : " I t  is not material 
in  what form the deed be signed; whether A. B, by C. D., or 
C. D. for A. B., provided it appear in the deed and by the exe- 
cution that it is the deed of the principal. But what ~nust  
appear, and the cases cited put that beyond doubt "-citing 
many cases. 

This review leads to the conclusion that the bond now in 
suit imposes a personal obligation on the defendant, and 
not on the company nor on its president, neither of whom 
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is named in tile body of the instrument, to pay the money 
specified and due under it. There is tl~erefore error in the 
rul ir~g of the  court and the judgment of nonsuit must be 
set aside and a uew trial awarded. This  will be certified. 

Error. Venire de novo. 

EMIL KBTZENSTEIN V. RALEIGH c% GASTON RAILROAD 
COMPANY. 

Agency-Action aguirai! Railroad Co. for Penally for Failure 
to Forward Preight-Application of Penalty-Ju,risdiction. 

1. I u  an  action against a railroadcompany, where it was in evidence that 
S., the regular agent of the defendant a t  a certain depot, lived three 
miles from the depot and that T. liyed ac the depot for two years prior 
to the bringing of the action and discharged the duties of ageut in re- 
ceiving and forwartling freight, selling tickets, Bc., all of which was 
clone in the name of S. and with the linowleilge and acquicsdeuce of 
clefendant; It wus held, that T. was the agent of defendant and that 
defendant was bouncl by any act of his within the scope of the autbor- 
ity impliedly given. 

1. The penalty against a railroad company for failure to forward freight 
~lntler ch. 240, 4 2, Laws 1874-5, is not given by article 9,B 5 of the con- 
stitution to the county school fulld. 

;:. The said statute is not in violation of the Constitution of the United 
States. Art. I ,  5 lo. 

4. An n c t i o ~ ~  to recover the penalty under the statiite is an action ex con- 
tjncfu, and when the snm demanded does not exceed two hundred 
clollars a justic- of the peace has jurisdiction. 

(Brtrnch v. 12. R. Go., T i  N .  C., 347 ; Lea v. Pewee, 68 N. C., 76 ; Pars- 
ley v. Nic7~olson, 65 S. C ., 207 ; Wilmmgloiz v. Davis, 63 N .  C., 553 ; 
Edenton v. Wool, 65 N. C.. 379, cited and approved.) 

CIVIL ACTION tried on appeal f r o 6  a justice's court at Fall 
Term, 1880, of WARREN Superior Court, before Graves, J. 
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The action was instituted by the plaintiff i n  the justice's 
court, to recover the sum of one hundred and fifty dollars, 
due by penalty given by the act of 1875, ch. 240,s 2, which 
reads as follows: " I t  shall be unlawful for any railroad 
company operating in this state, to allow any freight they 
xnay receive for shipment, to remain unshipped for more 
than five days, unless otherwise agreed between the railroad 
company and the shipper, and any company violating this 
section, s l~a l l  forfeit and pay the sum of twenty-five dollars 
for each day said freight remains unshipped, to any person 
suing for the. sarne." 

Tl.e plaintiff complained, that on the 28th da.v of Novem- 
ber, 1878, he delivered to the defendant company at  their 
depot i n  Warren county (Warrenton), for shipment, the fol- 
lowing described freight, to wit, one package containiug 
hides and leather, weighing about five l~undred  and forty 
pounds, which was then received by them for shipment, and 
the defendant did unlawfully and negligently allow said 
freight to remain unshipped, a t  their said depot in  said 
county from the said 28th day of November, 1878, until the 
9th day of December, 1878, being more than five days from 
the day i t  was received by them for shipment, until i t  was 
shipped, to wit, eleven days ; and demanded judgment 
against the defendant for the penalty thus incurred. 

I t  was s l~own on the trial, that one 0. P. Shell, was agent 
of the defendant company at  Warrenton depot, that he lived 
at  Warrenton, three miles from the depot, and ran a hack 
between the points. 

The plaintiff offered in evidence, a receipt for the hides 
alleged to have been delivered to the defendant for ship- 
ment, which is as follows : 

RALEIGH AND GASTON RAILROAD COMPANY, 
November 28,1878. 

Received of E. Katzenstein, one bundle of hides, 540 
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pounds in apparent good order, n-rwked Edwards & B , to 
be sent $0 BosBon, Mass. 

(8igned) 0. P. SHELL, X,nent. 
The admission of the receipt n-ns objected to, because i t  

was not signed by Shell, ba t  by one Terrel f o ~  him.  It was 
shown that at the depot, for two years, Terrel had attended 
to the business of receiving and fopwayding f~e iqh t  for Shell, 
and issuing passenger tickets, and a11 the business was dotie 
in  bhe name of Shell, as agent, and aC his requzst ; that he 
received hiscompemieation from the agent, Shell, who received 
bis pay from the company; that he  received t,he hides from 
the plaintiff on the day the receipt bears date;  that he put 
&hem in  defendant's warehonse, gave plaintiif ths r e c e i ~ ~ l  
offered in  evidence, arid aftenyards shipped them on clefend- 
ant's cars ; that Ire was in tlze I~ebit  of telegraphing to the 
superinkendent at  Raleigh, in Shell's name for cars to carry 
off freight from that depot whic1~  tiere sent in answer to 
these telegrams; that the m;)erintendent of the road was 
frequently at that depot while Terrel was attending to the 
duties of the office ; that on one oecasion on the cars, the 
superintendent requested the plaintie to ncGify him if Ter- 
re1 failed to ship off his goods promptly. The objection of 
the defendant was overruled and the receipt admitted in 
evidence, to which the defendant excepted. 

I t  was also in  evidence that the llidcs ren~airned in the 
warehouse of the defendant eleven days from the date of 
this dealing, and there was no agreement that they should 
not be shipped immediately. I1 was not the cilstom of the 
company to receive freight in advance, and none  as de- 
manded in this case, but was paid a t  the point of destina- 
tion. 

There were several points of law raised and urged by the 
defendant's counsel on the trial : 

I. That  there was no evidence to go to the jury of the de- 
livery of the bale of hides to the defendant; that it was not 
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shown that Terrel who signed the receipt was the agent of 
the company, or had any authority to bind i t  i n  ally way ; 
that  Shell was the agent of the company, and had no  au- 
thority toappoint a sub-ageat ; that Terrel was Shell's agent, 
and not the agent of the company and was not known or 
recognized by the company as its agent. 

2. That  under the constitution, (art. 9, 5 5) all penalties, 
forfeitures, &c., arc given to the county school fund, and i t  is 
provided therein, that they shall belong to, and remain in  
the several counties, and shall be faithfully appropriated to 
~liaintaiuing and establishing free public schools i n  the sev- 
eral counties in tlmetate, aud that the plaintiff could not 
recover in this action in his own name. 

3. That  the tact of the general assembly giving this pen- 
alty, (laws of 1874-'75, ch. 240, § 2) under which this action 
was brought, was in violation of article one, section ten of 
the constitution of the United States, which provides that 
no stateshall pass arty law impairing the obligation of con- 
tracts, and was therefore unconstitutional and yoid. 

On the first poict, the court charged the jury that there 
was evidence to be considered by t h a n  that Terrel was the 
agent of the defendant company, and if they should so find 
that  he  was the company's agent, they would find that plain- 
tiff's goods were delivered to defendant company, a t  the 
date of the receipt for the purpose stated in it. 

On the second point, the court charged the jury, the pen- 
alty did not go to the common school fund, and the plain.. 
tiff' had the right to sue for and recover it, in his own name, 
if they found the other facts for the plaintiff. Defendant 
excepted. 

On the third point, the court charged tlle jury that the 
act of 1874-'75, was not unconstitutioual. Defendant ex- 
cepted. 

The  jury found a verdict for the plaintiff, and from judg- 
ment thereon, the defeadant appealed. 
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Hessrs. Gillium & Gatling, for plaintiff: 
3lr. J. E. Batchelor, for defends11 t. 

ASBE, J. As to the exception taken to the admission of 
the receipt given by T e ~ r e l  in  the name of Shell, we concur 
with the ruling of His Honor. There was abundant proof 
to go to the jury that Tenel  was the agent of the defendant. 
An agent is one who is employed by another to do some act 
or transact some business on his account. Story on Agency, 
$ 3 ;  Parsons on Contr:tcts, pp. 30 ot Je?. It is not necessary 
to show the appointment of an agpnt ; his agency may be 
inferred from the relations of the parties, and the na.ture of 
the employment. Bruvier's Law Dict., 53. 

I t  was in evidence that Shell was the regularly appointed 
agent of defendant company at  their Warrenton depot, but 
that he lived three miles away from the depot, and was oe- 
cupied in driving sb back from Warrenton to the depot. 
TerreI lived at  the depot, and for two years before this ac- 
tion was commenced, had attended to the busineqs of the 
office a t  that point, and had discharged the duties of agent 
in receiving a d  fmwarding goods, selling tickets, sending 
telegrams to the superintendent, ordering cars to be sent, 
&c., all of which was done in the name of Shell, with the 
knowledge and acquiescence of the defendant, for i t  is im- 
possible that he should have discharged all of these duties 
pertairling to the office of agent, for such a length of time, 
without their knowledge and approval. If he was not their 
agent, and had no right to bind them by his ads ,  then the 
defendant company had been shipping freight and doing 
other business as carriers for two years without responsibil- 
ity. If he was not their agent, why did the superintendent 
tell the plaintiff to notify him if Terrcl did not ship his 
p b d s  promptly? It matters not whether Terrel signed the 
receipt with Shell's name, or that of the company, or whether 
h e  was paid for his services by the one or the other, if Ins 
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transacted the bufiiiaess of the company, and performed the 
duties of an  agent on their account, with their knowledge, 
or with their acquiescence, be was their agent, and they 
were bound by any act of his within the scope of the author- 
ity impliedly given. 

Aa to the second exception of the defendant, we think i t  
was as groundless as that taken to the agency of Terrel. The  
action was properly brought in  the name of the plaintiff. 
Article nine, section five of the constitution does give to the  
county school fund all monies, stocks, bonds, and other prop- 
erty belonging to a county, the r m t  proceeds of the sale of 
estrays, the clear proceeds of all penalties and forfeitures 
and of all fines cdlected in the several counties, for any  
breach of the penal or military laws of the state; but there 
is a distinction between those penalties that accrue to the 
state, and those tllat are given to the person aggrieved, or 
such as may sue for the same, and no doubt this distinction 
was in the contemptation of the framers of the constitntion 
when $hey adopted that section. There are many penalties 
givei-1 against officers ahdothers whom no one is authorized 
to sue, and those when collected, belong to the state. I t  
must be this class of penalties that is given to the coanty 
school fund. If i t  was intended by the constitution to give 
them all penalties, as well khose that belong to the state as 
those that are given to the party aggrieved or common iu-  
former, then the statute3 giving penalties in tlze bath cases 
would become a "dead letter;" for there might be, now and 
&hen, found a person malicious enough, but none so patri- 
otic and unselfish a s  tu bring a n  action for a penalty and in- 
cur  responsibility far costs, w h ~ n  he knew the fruits of his 
sui t  would fall into okher hands. If the penalty sought to 
be recovered in this action belongs to the county school 
fund, the11 all penalties must go the same way, and hereaf- 
ker, the plaiatiff who amerces a sheriff in the sum of one 
hundred dollars for not serving his process, will mllecf it 
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for the benefit of the school fand of his county. That cen- 
not be the meaning of the  constitution, 

As to the third exception, we i~eed  only refer to the  case 
of Branch v. Wilmi+a.qtorra and W d d o ~  11. B Co., 77 N. C., 347, 
where this court expressly decided that t l ~ e  section 111 ques- 
tion of the act of 1874'75 was not i n  vidation of the con- 
stitution of the United States. 

In  this eowt the defendant, as h e  had the  right to do, 
raised an ob,jection to the jurisdiction of hlie justice's court, 
end  insisted that even if the plaintiff had the right to main- 
tain this action in his own name, the jristiee of the peace 
had no jurisdiction of the action; for the constitution de- 
fines aad prescribes the jurisaiction of the justice of the 
peace by providing that " the  seve~al  justices of t l ~ e  peace 
shall have jurisdiction of civil actions wherein tile sum de- 
manded shal! not exceed the  sum of two hlindred dollars, 
and wherein the title to real estate shall not be in contro- 
versy, (Art. IV, 5 27) that to give him jurisdiction it must 
not only be shown that i t  is a civil actioq, but that it was 
founded on contract. That  is t rue;  but then is a penalty 
a contract, or is it in  the nature of a contract? 

When this court has found itself "afloat" upon the "un- 
certain sea " of code interpretation, i t  has necessarily and 
very properly had recourze to the " old landmarks " estsb- 
lished under the former system of pleading, as guides 
through the mist that but too frequently envelopes the prac- 
tice under the p~ovisions of the code. For although the 
distinction between actions a t  law, and suits in equity and 
tile forms of actions are abolished, and there is in this state 
but one form of action, it is only the name and form of the 
action that are abolished; the  essential principles are pre- 
served. Under the present system when the plaintiff sets 
forth in his complaint, as he is required to do, a plain and 
concise statement of the facts constituting his cause of ae- 
tion, the principles that govern his  cause of action under 
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tlle common law and equity pleadings are still applicable, 
as indicating the nature of the grievance, the evidence re- 
quired, and tile means of relief, and the action is just as  
much an  action of trespass, detinue, or debt, as if it had 
been called eo in  the pleadings. Bliss on Code Pleading, 
7 and S ; Lee v. Pame, 68 N. C. 76; Parsley v. Nicholson, 65 
N. C., 207. 

I n  common law pleadings tire aclion of debt was the 
remedy to recover a debt to nornine and i n  nwnzero; i t  was 
founded upon contract, and in this respect digered from as- 
~ m ~ p s i t ,  which was always founded upon a promise. Xi. 
montota v. Bowel, 21 Welidell, 362. 

The action of debt then, thus fo'ouuded upon contract, was 
a n  appropriate remedy, upon all legal liabilities upon sim- 
ple contracts, whether written o r  unwritten; upon notes, 
whether with or without seals; and upon stclutes by a party 
grieved or by n commo~a informer; whenever the demand was 
for a son1 certain or was capable of Seing readily reduced 
to a certainty. 1 Chitty9s Pleading, 123. As for example 
a penalty imposed by a statute, thougll the amount is un- 
certain, and is to be fixed by the court between five and fifty 
dollars. BoclcweU v. Ohio, 11 Ohio, 130. 

But why was debt an action sounding in contract the 
proper remedy for a penalty given by a state? The learned 
jurists whose cumulative wisdom formed the common law 
system of pleading, which has been characterized by some 
of its eulogists as the perfkction of reason, must have had 
good grounds for classifying penalties among those subjects 
of action denominated ex con track^ as distinguished from 
torts. The only explanation we have been able in our 
researches to meet with on this subject is to be found i n  3 
Blackstone's Commentaries, 160. That  learned judge and 
comn~entator says: "There are some contracts implied by 
law. Of this i~a ture  are, first, such as are necessarily im- 
plied by the fundamental constitution of government, to 
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which every man is a contractiog party. And thus it  is, 
that  every person is b o u ~ d  and hath agreed to pay sucla 
particular sums of money as are charged on him by the 
sentence or assessed by the irrterpretation of the law. For  
i t  is a part of the original contract entered into by a11 man- 
kind', who partake the benefit of society, to submit i n  all 
points, to the municipal constitutions and local ordiilanccs of 
that  state, of rvliich each iudividuul is a member. MThat- 
ever, therefore, the law orders one to pay, that becomes in- 
stantly a debt which he hat11 beforehand contmcted to dis- 
charge.:' 

I n  the case of TC'ilmiugton v. Davis, 63 N. C., 582, Judge 
Ro~hrax  held that a justice of the  peace had jurisdiction of 
3 penalty under two hundred dollars ; but  i t  is objected th&t 
that was a dictum : be it; so, yet i t  was an authority from a 
very respectable source, which was afterwards cited and ap- 
proved in the case of the town of Etlelztnn v. Ii7ml, 65 h'. C., 
379, where this court held that an action for a penalty f ~ r  a 
breach of a t own  ordinance vas teclmically a civil action 
arising out of conlruct. 

There is no error. The judgment must be affirmed. 
No error. AfErmed. 

IT. 1'. PEGR,411 v. CIlARLOTTE, COLUAIIIIA 8 h U G I X P . 1  
RAILROAD COMPANY. 

Plaintifi, station agent of a railroad company, sue? the covpany  in dam- 
2,aea for breach of a n  alleged contract in fnilillg to  furnish s t r ,~ in  for 
211 esc11rsion. Vpon ~ o r ~ e ~ p ~ ~ i c l e i ~ ~ e  had the company supposed the 
trail1 was illtended for  a third party imd agreed to supply it on cer; 
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terms, bnt afterwards refused on cliscovering that plaintiff was atternpt- 
ing to procure i t  for his own benefit ; Held, that plaintif could 110t 
from his fiduciary relation towards the company enter into a binding 
contract with it for s~ieh purpose, unless it agreed thereto after being 
fully advised of all the circumstances. 

(RrzcnRild v. Freeman, 57 N. C., 128; Pendleton v. Jones, S2 N: C.. 
249, cited and approved.) 

CIVIL ACTION tried at Fall Term, 1880, of M ~ c ~ i - t m n v ~ c ;  
Superior Court, before Seymour, J. 

Verdict and judgment for plaintiff, appeal by defendant. 

Messrs. 81iipp & Bailey, for plain tiff. 
Ilfessrs. Wilson & Son, for defendant. 

SMITH, C. J. The  action is for damages for breach of a 
contract alleged to have been entered into by the defendant 
for the hire of two excursion trains to be run over the rail- 
road, one between Charlotte and Augusta, the other between 
Charlotte and Columbia, in  the month of May, 1875. The  
answer explains the correspondence between the plaintiff 
and  the general superintendent of the company, in whom 
was vested authority to contract for the running of trains 
over the road, denies the existence of the allkged contract, 
and insists that, if made, i t  was procured through circum- 
vention and fraud practiced by the plaintiff and is void. 
No specific questions of fact, growing out of the opposing 
allegations, were framed, but the entire controversy was sub. 
mitted to the jury who find " the  issues in favor of the 
plaintiff and assess his damages at  seven hundred and 
seventy-five dollars." On the trial the plaintiff, testifying 
for himself, stated that during the year 1375 he was station 
agent for the defendant company at Charlotte, and hhd the 
supervision of the depot and business at  that place; that he 
addressed to the general passenger and freight agent of the 
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company at  Col i~n~bia  two letters of same date and in the 
following words : 

P I  " C. C. & A. R. R., CHARLOTTE AGENCY, 
March lst, 1875. 

A. Pqe, Esq., G. I". A., Columbia : 
Ferry Morehead, colored, wants to know price of an  ex- 

cursion train of five coaches and one baggage car, Augusta 
to Charlotte and back ; leaving Augusta 19th May, and re- 
turiling, leave Charlotte 9 a. In., 21st May, 1875. ' 

Respectfully, 

W. W. PEGRAM, Agent." 

[2] " Please let me know the loviest price for engine, five 
coaches and baggage car, Colulnbia to Charlotte and back 
with privilege of running between Charlotte and the fair 
grounds during the day, leaving Columbia five or six 
o'clwk a, m., 20th May, and returning, leave Charlotte 12:30 
a. m., 21st of May." (Written a t  Charlotte Agency and 
sigt~ed by W. W, Pegram.) 

That  in reply the said Pope wrote to the plaintiff that the 
trains from Augusta to Charlotte could be forwarded for 
$400, and from Ci~arlotte to Columbia for $250; that the 
plaintiff on March 18th sent a telegraphic message to Pope 
that he tliought both trains would be taken, and asking him 
not to make any other arrangement until he should hear 
further, and soon after he wrote to Pope in  the following 
terms, from the Charlotte Agency under date of March 25th, 
1875 ; 

" Both train.; of which I wrote you, about 1st March, have 
been taken. You will please arrange accordingly. The  
one for Columbia should be made up of the very best cars, 
as  i t  is intended for whites entirely." (Signed by W. W. 
Pegram, Agent.) 

This was the evidence offered in support of the contract, 
and  the plaintiff further testified that i t  was made in con- 
templation of the intended commemoratiou. of the centennial 
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of the Mecklenburg declaration of May 2Qth, which 
mas expected to attract and did in fact attract large 
numbers to Charlotte, and from the refusal to supply the 
train; the plcintiff suffered a large loss in profits. The tes- 
timony of the general superintendei~t, who had authority to 
enter into such arrangements, was in  s~lbstance that he was 
wholly ignorant of the approachi~~g celebration arld of the 
increased travel in consequence about that date, and no in- 
formation was given him by the plaintiff or others, and 
that as soon as he discovered that the plaintiff was attempt- 
ing  to procure trains for his own use, he promptly refused to  
let them go. A series of instructions was asked for the ap- 
pellant, unnecessary to be set out in dtftail, but which are  
embodied in these propositions : 

1. The plaintiff's agency and its consequent fiduciary ob- 
ligations incapacitated him f ~ o m  making a contract witla 
the company, creating adverse relations between tlleln within 
the scope of such agency. 

2. A contract thus obtained withoab a full disclosure of 
all matters affecting the interests of his principal and 
known to the agent would be fraudulent and void. 

3. The  plaintiff was bound to look after and promote the 
in tere~ts  of the conlpany, and could not, without its full 
knowledge of all the material facts by means of the at- 
tempted contract advance his on7n at  the expense and to the 
illjury of his employer. 

4. Tlle burden of showing that the company possessed 
the necessary information and his 0x11 good faith devolved 
upon the plaintiff. 

5. There mias no evidence the company had such infor- 
mation. 

6. The measure of damages In case of recovery is the 
excess above the contract price, of the earnings of the road 
in its ordinary runnings and not the extraordinary occasion 
to. which the cantract had reference, 
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The instructions were not given and in their place the 
following: The  plaintiff was bound to communicate to the 
superior agent with whom he was dealing all the informa- 
tion he possessed which was material to the interests of their 
common principal i n  determining upon the proposed con- 
tract, and tbat he was acting for himself: and he must have 
acted with the utmost good faith of which proof must come 
from him. I t  mas not necessary however for him to give 
information of facts which he might reasonably assume to 
be known to all and were known to his superior agent-as 
for illustration, that the 4th day of July is a national holi- 
day. The Mecklenburgcelebration is not of thekind of which 
notice is presumed. If this centennial celebration was of 
such general ~ lo tor ie t '~  as to be known to Pope or the general 
agents of the company, havi t~g  charge of such contracts, 
and was in fact so known to them, then the failure of the 
plaintiff to convey this information would not defeat his 
action. This he must show. The defendant, if uninformed 
by the plaintiff or otherwise of the contemplated proceed- 
ings in May and the plaintiff at  the date of the contract 
was acting as its agent, could terminate i t  and would not 
become liable. The damages, if any, are such as may be 
reasonably supposed to have been contemplated by the par- 
ties a t  the time as the probable results of the breach of the 
con tract. 

The  correspondence betweell the plaintiff, the subordinate, 
and Pope, the superior agent, both in the service of a corn- 
mon principal, furnislles the evidence of the contract on 
which the action is based. It does not show upon its face 
that the plaintiff was seeking to enter' into a personal con- 
tract for .his own individual advant,age with his employer. 
His  first letter is one of inquiry for Perry 8Iorehead who 
"wants to know price of excursiorl train," has the usual 
agency heading and is signed by himself as " ctged." The 
second, bearing the same date, and the same general im- 
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press, except that the signature is without the "agency," 
wonld reasonably be associated with the other in its pur- 
poses and be interpreted in the same way. I n  neither is 
there any indication of a direct personal interest in the sub- 
ject of the inquiry on the park of the writer. They would 
both most naturally be understood as a communicatio~: be- 
tween the two agents of the same company, the one asking 
and the other furnishing information for some outside party. 
The telegraphic message is in  keeping with the letters-the 
plaintif? saying to his superior on the 18th of March that  
(' he thought that both trains would be taken " and asking 
that no  other arrangement be made until he heard further 
--language imp1ying.that the acceptance of the proposition 
depended on the will of another, not 011 that of the writer. 
The letter of acceptance is of similar import, declaring that 
both trains have been, takcn, as if the act had been consumma- 
ted between himself and another, and he was now commu- 
nicating the fact to the superior agent. No where does the 
plaintiff profess or appear to be acting for himself and for 
his personal benefit, aud so the matter seems to have been 
understood by Pope, who testifies that as soon RS i t  came to 
his linowledge that the centennial celebration was to come 
off and that the "plaintiff had procured a train for his own 
nsc and benefit 'k * .x- lie refused to allow the plain- 
tiff to have the trains." The several inter-commu~~icatious 
do 11ot disclose any common understanding-hat aggregatio 
zrzentitm,--the essential element in  a valid agreement. Pope 
seems to have received the plaintiff's messages (and this in -  
terpretation is warranted by the terms used and their rela- 
tioiis as employees i n  the same general service) as conveyed 
i n  the interest of the company, and not for the advancement 
of his own profit; and his undiscovered intention, even in  
the absence of any third party, cannot constitute a contract 
mith his principal any more than with Pope himself. Tile 
existence of a contract depends upon a mutual agreement, 
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and its binding force results not from what either intended 
but  what both concurred in. Blmnkild v. Freeman, 77 N. C,, 
128 ; Petldleton v. Jona, 82 N% C. 249. The point is not dis- 
tinctly presented in the instructior~s asked and refused, but 
i t  i s  in  our opinion substantially involved in  the first in  
connection with the others, that the plaintiff could not from 
his fiduciary relations towards the company enter into a 
binding contract with it. This was in effect a request that 
the judge charge the jury that no legal contract was created 
between the plaintiff and his employer, and there was error 
in  refusing to so charge. The law in harmony with sound 
morals refuses its sanctiou to m y  measure, though assum- 
ing the form of contract, promred by a fiduciary from his 
principal in violation of the trusts reposed i n  him, and to 
the illjury of t l ~ e  latter, a t  least unless such principal is 
fully advised of all the circurnstances and knows at the time 
that  he is dealing with one, then divested of his agency, and 
acting in  an adversary an3 independent capacity. The  
caees a i ~ d  authorities cited for the appellant fully support 
this doctrine. Shry Ag. ,  S 211 et sep; Ring0 v. Binns, 10 
Peters, 269 ; Dwm v. Enylish, 10 Monk, 846. For the error 
pointed out there must be a new trial. 

Error. Venire de novo. 

BEx~8311fi  RVBEI and others V. IIALCYON STEBXBOAT COJI- 
P A X P .  

C'ol-pomliona, service of proces8 against. 

1. Notice of a motioil for leave to ksue esecrition against a corporatio~r, 
served upon its president or ~nnnaging agent (or others nnmecl in see- 
tion 9 of the code) is snR1cieut. The  L'perso~lal notice" mentioned in 
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section 236 of tlie code is but in contra-di~tinction to that given by pub- 
lication. Ant1 it is not a sufficient susvccr to s11c11 lnotion to s110n7 tliat 
the jwlgmcnt a g a i ~ ~ s t  the corporation Itad been paicl by a surety to :In 
appcnl boncl, where it appeared the money W:LS retnri~cd to tl:c: surety 
upon vacation of the juclgiuent as to him. 

2. A corporation ca~mnt  be allowed t o  (icily its organiz:xtion a11c1 eskt-  
ence after contracting a debt in its corporate cayxity, or answering 2, 

complaint dcmnuding payitlent. 

SMITH, C. J. At June term, 1872, of'this c o ~ ~ r t ,  jticlgment 
was recovered by the plaintiff against the defend:lut and 
the sureties to the undertaking g i ~ x u  on the a p p ~ i t l  from 
the judgment of the justice who first tried the cau.;e, upor1 
which execution issaed, and was paid by one of the auretiev 
and the sheriff returned the same satisfied. At Janmry  
term, the judgment as against the sureties was vacated au 
improvidently granted under sections 541 and 542 of the 
Code, and the money paid into the office was returned to 
the surety from whom it had been coliected. The ulotion 
is now made for leave to issue execution against the defend- 
ant,  and i t  is opposed on several grounds : 

3.. For that personal notice has not been given to tlle de- 
fendant of the proposed motion. 

2. For that the return of the sheriff and the docket sllow 
satisfaction of the judgment. 

3. For that there has not been and is not now any cor- 
porate organization k i~own as the "Halcyon Steamboat 
Company." 

I. Notice was served upon R. M. Orrell, "the superintend- 
ent and general agent of the Halcyon Steamboat Corn* 
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pmy," as he styles himself i n  accepting service of the war- 
rant  issued in  the original action, upon the recognition of 
the validity of which all subsequent proceedings i n  the 
cause were conducted, terminating in the final judgment 
now sought to be revived. Notice was also given to the at- 
torney who is now contesting the application. The exist- 
ence of the corporation is necessarily determined by the 
proceedings conducted against i t ;  and as i t  can only act 
through its agents, process rnust be served on sotne of them, 
or it could not be served at  all. The statute provides that 
service of the surnlnun may be made upon " the president 
or other head of the corporation, secretary, treasurer, a di- 
I ector or managing agent" of the corporation ; and the same 
method of serving notice of a nlotion to revive a dormant 
judgment rnust be sufficient under the Code. Q Q 82, 256. 
The "personal notice" mentioned in  section 25G, is but i n  
contra-distinction to that given "by publication or in such 
3ther manner as the court may direct." 

11. The docket shows the sheriff retunled the execution 
issued to him satisfied and that the money was paid into 
the office, but i t  also shows that i t  has been returned to the 
surety; and as this was done after the judgment was set 
aside as to the sureties and a necessary consequence of the 
order, it affirmatively appears that the judgment has not 
been satisfied. It is as if no collection had been made. 

111. As we have already observed, i t  is too late to deny 
the organization and existence of the corporntio~i, after i t  
has answered to tile action and made an uns~~ccessful re- 
sistance to the plaintiff's demand. If it were an  open ques- 
tion and proof was necessary to show the existence of a 
corporate body, the very act of contracting the debt i n  its 
corporate capacity would be an obstacle, if not an estoppel, 
in the way of escaping the obligations upon such ground. 
ALb. Trial Evi., 28. But this enquiry is concluded by the 
judgment. 



The plaintiff3 are entitled to their motion for leave to sue 
qu t  execution, and i t  is so adjudged. 

PER C r m u ~ r .  JLotion allowed. 

'State ca i d  A'P'IOI&NEV. GENERAL v. RO.INOI<.E NA\'IGBTION 
COMPANY. 

?I] : ~ n  xctio~l broaght for c11e tlissolution of the Roauolie S , ~ \ i g a t i o n  
Cornpan1 11nt1er thc Bct of 1S75, ell. 199, the  corrrt after  prihlicstioa of 
summons, has frill control of tlre fr:~nchise and proper@ of the com- 
pany and of all persolls interested i n  its aff;~irs, whether creditors or 
others, it7 like manner as  in  n. b'creditorsq bill;" nod the refusal to  
g r m 6  nu injunction ~'estr:iiniug n crc~li tor of the e o ~ n p a ~ l y  from telling 
its f~auchise  n ~ ~ d  property nnder nn csecntion in his favor, is erro13. 

APPLICATXOX of plaintifT for an illjunction heard a t  
Chambers in  Halifax on the 1st of October, ISSO, before 
Graves, J. 

This is n petition for an injt~nction to restrain John A. 
Moore from proceeding to sell the franchise and property 
of the Roanoke Navigation Company, under executions i n  
his favor, which have been levied upon said franchise and 
property. A 11 act was passed by the general assembly of 
North Carolina at  its session in  the year 1812, entitled "an 
act to improve the navigatiorl of Roanoke river," and to 
that  ea:d pro! ided that books should be opened for aubscrip- 
tion ; and when a certain amount of stock should be sub- 
scribed, the subscribers, their heirs and assigns should be a 
-- 

*6mith, C. J., did hot si t  on  the hearing of thia case. 
45 
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corporation under the corporabe name c~f "The Rqanske 
Navigation Company," with powers to sue and be sued, 
acquire real property for its uses, receive tolls and d o  other 
acts incident to a corporation. That  the requieite amount 
of stock mas taken and the company was duly orgauized, 
that the original charter we3 amended by several acts of 
the legislature, passed in  the pears 1816 and 1817, and 
under the act of 1816, the state of North Carolina became 
a stockholder to the extent of two hundred and fifty shares 
of stock. That  the said company, in pursuance of its char- 
ter, did cut a canal from a point on said river near the 
present town of Weldon to a point near the town of Gaston, 
and erected thereon the usual locks, toll.houses, kc., and 
used the same for the purposes of navigation many years. 
The  said campan? also became the  owner of a: large amount 
of real estate in Halifax county, for the purposes of said 
navigation, and now holds real estate of much value therein, 
On the 18th of March, 1875, the general assembly of this 
state passed an act, entitled "an act for the dissolution of 
the Eoanoke Navigation Company." Acts 1874-'75, ch. 198, 
By the provisions of said act the attorney general was 
require$, in  the name of the state of North Carolina, to 
institute an action for the dissolution of said company; 
said action should be in  the name of the state; the sum- 
mons shouId be served on the officers and corporators of 
said company and others interested in  the aflairs of said 
company, by publishing a copy thereof as therein provided, 
and that before a judgment of dissolution of said corpora- 
tion shouId be made, a receiver of the effects of said corpcr- 
ration should be appointed ; and make the proper order for 
the settlemeut of its affairs as prescribed by chapter 36, 
section 39 of Battle's R e ~ i s a l  ; that the judgment sliould 
be published in  liks manner as the summons is required to 
be, and upon such judgment the corporation should cease 
to uxist, and all its works and property between the towns 
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of Weldon and Gaston, and a t  Weldon, including its canal 
or canals, should be sold by the receiver on such terms as 
the court shall adjudge, who shall convey by deed the same 
to the purchaser. That  in  pursuance of this act of assembly, 
this action was cotnmenced by the attorney general for t he  
state, at  the spring term, 1875, of Halifax superior court, 
for a tiis5olution of the corporation, for a sale of its cor- 
porate etrects a n d  property, and the wincling up  and settle- 
ment of the afhirs  of the company, upon the  ground that 
the said comwny  had forfeited its charter, by reason of its 
neglect for more than seven years before the commencement 
of this action, to make use of any of its chartered powers or  
perform any  of its duties enjoined Ly tbe acts of its incor- 
~ )o ra t i o l~ ,  to wit : to keep i n  repair the said canal and t+ 
keep in  navigable condition those parts of said river lying 
I)etween Weldon and Gaston, to provide boats or  other 
means of transportation of passengers or freight on either 
said c m a l  or r iver ;  and by a disuse of its corporate rights 
: ~ n d  powers. 

Tha t  a t  spring term. 1877, of said court, one B. W. Spill- 
man, as trustee, recovered a judgment against said company 
for $160.50, of which $150 is principal ; and a t  the same 
term, Fanny  Gass, as executrix of B. W. Bass, recovered a 
judgment against said company for $154.50, of which 8150 
is principal. The  said judgments were duly docketed i n  
said county, and  thereafter 11. assignment transferred to 
John A. hloore, who is prosecuting their collection, and that 
on t!~e 12th  of August, 1880, executions on said judgments 
\yeye isa~led to the sheriff of Halifax county and he  had 
levied the same on the franchise alzd real estate of said com- 
!)any, lying in Halifax county, and had advertised the same 
for sale on the 26th of September ensuing. 

On the  24th of August, 1880, a petition was filed i n  the 
cause setting forth the above facts, and the further fact that  
the value o i  the property and franchise levied upon and  ad- 
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-vertised for sale was largely i n  cxcess of the amounts of said 
judgments, and if said sale was permitted to proceed t h e  
said property and franchise would probably be bought i n  
by the  judgment creditors or others a t  a sacrifice to the  corn- 
p a n y  and  the state, a n d  prayved that  the  s,iid J o h n  -4. Moore 
and  the  other creditors of said comp:Iny be restrained arid 
enjoined from selling said frauchise and property, and  t h a t  
they  be required forthwith to come in  aucl be made parties 
to this  action, to the  end tha t  said cl:~ims n ~ i g h t  be adjusted 
and  equities ascertained and  fised. John  A. Moore carne 
in a n d  delnurred to all the petition, except tha t  part  which 
insisted tha t  the  said defendant and otllel- creditors shouid 
be compelled to prosecute their claims in  this suit  a n d  t h a t  
their proceeding to seII t h e  franchise and property of the 
company was illegal, and that part  stating the value of t h e  
property ; and  to these he  at~swered that he should not  be 
compelled to prosecute his cia in^ in  this nctiou, bu t  had the  
r ight  to prosecute the same i n  tlle usual course of law, a n d  
tha t  h e  had r;o information as to the  value of the property. 
Upon this petition an[l allswer, His  Honor,  being of opinion 
tha t  the creditors should pursue their remedies in  this  ac-  
tion, made an  order restrainitjg and  e1)joining t h e  said J o h n  
A. bloore from selling said land or franchise under  said exe- 
cutions, and requiring him to appear a t  M'arren~ton on t11e 
18th d:~y of September, 1880, and s l ~ o w  cause why the  in-  
junction should not be continued until the  hearing. T h e  
hearing of the motion was continued until  the  1st  day of 
October, 1S80, when His  Honor,  upon bearing t h s  petition 
and  answer a t  Halifax, adjudged tha t  the  application for a n  
injunction be refused, from which judgment the  state ap-  
pealed. 

Attorney G e m d  and Thomas  N. Ril l ,  for plaintiff. 
Mews.  Day i?..ZoIIicofer. rUullen & Moorc and ,7; B. Batchelos., 

for defendant. 
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A s ,  .J The proceeding adopted in  this case for the 
diisoiution and winding up  the affairs of the Roanoke Eavi- 
pation Company is strictly i n  conformity to the provisions 
of the act of 1875-an act w h i c l ~  seems to have been dra;vn 
up with much care and so intelligibly expresses its purpose 
and  the prsceedi~~gs  prescribed for carrying i t  into esecu- 
tion, that its interpretation is rendered free from difficulty. 
We have no doubt it was the intelltion of the legislature to 
create a proceeding i u  nature of a "'creditors' bill," but 
while they have had that remedy iu  view, in the provisions 
of the act, they buve seen proper to vary somewhat from 
the  established practice i n  such cases and make this a spe- 
cial ~~roceeding,  adapted to the particular circumstances of 
the case. I t  is the settled llractice i n  bills filed by creditors 
in behalf of themselves and  all other creditors, who may 
come in and make themselves ]*artits, kc. ,  that no injunction 
will be granted restraining eredilol-s from instituting and  
prosecuting actions against the dehtor before a decree to ac- 
count is rendered i n  the cause, unless they have made them- 
selves parties prior to tllat stage of the proceeding; in  
which case i t  is surmised the court would have the right to 
esercise that  power. But p ~ i o r  to the decree, it is so re- 
garded as the  action of the plaintiff alone, that he has ex- 
clusive c o ~ ~ t r o l  over the case, aud may dismiss or cornpro- 
wise the action a t  his option, wl~icll he cannot do after the 
4ecree. For the11 the cause and parties are under the abso- 
lute control of the court, and the property of the debtor is 
taken in cersiodin legi8, and while the plaiotiff still ilas the 
conduct of the snit, he ceases to have the absolute control, 
and cannot dismiss the actiou without the consent of the 
court, and in opposition to the aislles of the other creditors 
who mag have made themselves parties. 

Eu t in  the proceeding under the act of 1575, the publica- 
tion of tile copy of the summons, as prescribed therein, is 
deemed and  held a sufficient service upou all the officers, 
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corporators and persoris interested in  the  affairs of the com- 
pany, and they are made thereby parties to the  snit, suhject 
to  such rules and orders as the court may see proper to take 
in  the  progress of the action. And before judgment for 
dissolution, the court may appoint a receiver of i ts egeets, 
and make the proper order for the settlement of its affairs, 
as prescribed i n  chapter 26, section 39, of Battle's Revisal, 
act of 1871-'2, ch. 199, § 39. By which act i t  is made the 
du ty  of the receiver, when appointed, to  collect all  debts 
owing to the company ; to  sell a11 its property alld effects; 
to pay all persons having just ciairns against i t ;  to distribute 
the  surplus effects among the corporators, and  pay all costs 
connected with the settlerneut. 

W e  think the proper cor~struction of t he  act of 1875 is, 
to  give t he  court taking cognizance of the action full con- 
trol after publ ica t io~~ of the copy of t he  summons of the 
property and franchise of the  company, and of persons in- 
terested in the affairs of the company, whether officers, cor- 
porators, or  creditors, i n  like manner as the courts have and 
exercise in the ordiuary " creditors' bill," after a decree to 
account, and son~etimes under special circumstances, even 
before the decree. For  if a judg~uent  has  been obtained 
against the debtor by a creditor before a decree, there may 
be special grounds to prohibit him from taking out execu- 
tion, though such is not the ordinary rule. Adarns Eq., 
260. Aside from the general provisions of the  act of 1875, 
which irnpliedly invest the court, taking cognizance of the 
case, with the power to interfere, to prevei~t  a sale of the 
property and franchise of the company on execution, we 
think there are special grozmds i n  this case for such a n  in-  
terference. For if a sale under the defendant's execution 
should be permitted to proceed, the purchaser would acquire 
not only the profits but the franchise, with the rights and 
privileges of rweiving the fares and tolls, and recovering 
such penalties as might he imposed by law, for an  injury to 
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the franchise, or for any other cause which such corporation 
might be entitled to recover, duriug the time limited in  the 
said purchase of the franchise. Rev. Code, ch. 26, 0s 9,10, 
11 and 12. The  property of the company, the rights of the 
corporators, and the interests of other creditors, would in 
all probability to a great extent be sacrificed by a forced sde ,  
while the plaintiff in the execution would suffer no other 
inconvenience than that arising from delay. His debts 
would in no sense be imperilled or impaired by a postpoae- 
merit of their satisfaction. Such a sale would in a great 
measure thwart the purposes the legislature had in view i n  
passing the act of 1875 for a dissolution, and winding u p  
and settling the affairs of the company upon a fair and 
equitable basis. 

We are of the opinion that conqiderations of equity and 
pelicy demand that the sale under the executions should 
be restrained. We are therefore eonstrained to hold there 
was error and that  the injunction restrailring John A. Moore 
from the further prosecution of his e~ecut ionq should be 
continued to the hearing. Let this be certified to the su- 
perior court of Halifax county that proceedings may be 
there had in eongormity to  this opinion. 

Error. Reversed. 

5 E T A  Ai3ERXA'l'HY and others v. GEORGE L. P i I lFEl t  : u ~ d  
others, county con~missioncrs. 

Allozunnce of Claim against CouvAy-Confederate Money-Scalc. 

8.  Allo\\once of a claim by the bo:trd of county commissioners is notcon- 
cl~i-ive but only prima facie evidence of its correetmess, nail the order 
n ~ a l i ~ i g  $hesame may be modified or annulled. 
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2. f a  1860, the clel.li and ~ ~ t a s t e r  in eqaity received a fund beltmging te 
plaintiff distribntees, and in 1863paid the amount to the Breasurer ok 
the county (taking his receipt therefor as due t h e  d i s t r ib~ t~es )  who ex- 
penaed it for eou~itg ; Heltl, that the payment in 1663, in the absence 
of proof to the eo~itrary, is presamed to have been made in conftder- 
ate crxrreney, and tlie c o ~ x ~ t p  is liable for its seate ra lw.  

C~NTROVERSY submitted without action at  Fa12 Term, 
1880, of LINCOLN h p e r i o r  Court, befo~e  Seymmr, J.  

T h e  phjutiffs claim that the county af Lincoln isindebted 
to them as follows: 

To Seth Abernathy and wife, Elizabetll, in  the  suln of 
$116.06, to James Keeser and wife, Mary, i n  the sum of 
$216.86, to Henry Harris and wife in the sum of $216.06, 
and that the said several sums bear interest from the  24th 
of November, 1863. 

The defendant comrrlissior~ers ~esis'c these elairus and say 
that the county is liable only for the scale value of the mon- 
ey at the date of its receipt by the county treasurer on No- 
vember 18th, 1863, and that the payment of $140 in June, 
1878, is a fdl  discharge of all the  liability of the county. 

The  facts agreed upon are as follows : That  a short time 
prior to August, 1868, the clerk a d  master i n  equity for 
Lincoln county received into his hands a fund belongirag to 
the estate of John Bradshaw, deceased, t o  be distributed 
among the persons entitled thereto ; that of the persons so 
entitled the felues plaintiff form a part, to  each of whom 
there was due the sum of $216.86; that on the 7th of Janu- 
ary, 1881, Seth Abernathy and wife received from said clerk 
and master in equity the sum of $100; that on the 24th of 
November, 1863, the said clerk and master in  equiky paid 
over to W. R. Michal, treasurer of.Lincoln eonnty, the stma 
of $548.26 and entered his receipt therefor on the execution 
docket, and that this amount was due and payable as fol- 
lows: To Mrs. Ahernathy, $116.06 ; to Mrs. Keeser, $216.06 ; 
to Mrs. Harris, $216.06, That  said sunl 02 $548.26 EQ re- 
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ceived was expended by said treasurer for the benefit of said 
county; that on the 1st Monday in April, 1878, demand 
was made on B. H. Sumner and others, tbe t l ~ e n  board of 
colnmissioners of said county, by Seth Abernathg and wife, 
James Keeser and wife, for the amounts claimed by them as 
aforesaid, and that the said board on the 4th of June, 1878, 
at a regu1.x meeting issued an order to pay to James lieeser 
and wife $140 of said amount due to them which was paid 
by the treasurer in  a few days thereafter,and the said board 
of commissioners a t  a regular ~neet ing held on the 1st Men- 
day in Angus~,  1878, isstred further orders to the treasurer 
to pay to James Keeses and wife $76 06 and to Sekh Aber- 
i ~ a t h y  and wife $116.06. 

That  on the 7th of October, 1878, a de~usnc? was made on 
said board by Henry Harris and wife for the amount clairn- 
ed by them as aforesaid, and on the same day the board or- 
dered the amount of $216.06 to be paid tLem and the order 
was issued on the 11th of December, 1878, but a new board 
coming into office on the first of Obat nronth, made an order 
a t  a regular meeting of the board in  January following i n  
the following words : '' Ordered by tk~e board that notice be 
served on the county treasurer, J. C. Jenkins, not to, pay any 
more money to, the heirs of John Eradshaw, deceased, on 
orders issued by the late board." No notice of t l ~ e  same 
reached the plaintiffs or their co~znsel until after the said 
order was made. 

Upon this state of facts the  court below adjudged that 
Abernathy and wife and Harris aud wife were entitled to 
receive tbe amounts claimed by them subject to the scale 
value, at the time the money was paid over to the board of 
of county commissioners, from which judgment the plain- 
tiffs appealed, 

S o  counsel for plaintiffs. 
 IT. B. Cabh, for defendants. 
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ASHE. J. W e  do  not see how the court below could have 
decided otherwise than  i t  has, upon the  facts i n  the  case 
agreed. T h e  plaintiffs seemed to have entertained the  no- 
tion tha t  the orders made by the board of county commis- 
sioners in their meetings held on the 4th of June ,  1878, the 
1st Monday i n  August, 1575, aud the 7th of October. 1875, 
were adjudications upon the rights of the  parties, a n d  the 
orders of January,  1879, annulling these orders were ultrol 
c i ~ e s  and  void. 

I n  this  position we do not concur. T h e  allowance of a 
claim by a connty board of cornmissioners is not  final and 
conclusive. Such a n  allowance is only prima facie evidence 
of tile correctness of the  c1ai111. I11 the case of Co~nnzissiotc-- 
crs v. Keller, 6 Kiln., 510, i t  is held that the  allowance of a 
claim by  the county board is not final a n d  conclusiw. It 
may be re examined by the board itself, arid cn  appeal may 
be examined o r  disallowed i n  whole or it] part  by the court, 
and i t  is error to instruct the  jury that the allowance of a 
claim by the  board is an  adjudication as binding on the 
parties a s  the  judgment of a court. If the decision of the 
county board was final and couclusive, then a party who 
once had a claim rejected for any  cause could not again 
lxesent i t  for a1lowa:lce because i t  would be re6 adjudicctfn, 
yet th is  is constautly done and t!ie practice has not been 
questio:led. 

\Ye are  therefore lead to the  conclusion that  an  allowance 
made by a board may a t  any time be re-examined, inocli- 
fied o r  anncllled, for reasons tha t  may appear  to them 
sufficient. 

But it is eonceded t h a t  the county commissioners re- 
ceived the lnouey of the plaintiffs from the clerk a n d  master 
a u d  used i t  for county purposes. T h e  county is therefore 
liable, buk for what amount  is the  question. 

There  is no  evidence as to the kind of money paid over 
by the clerk and master to the county conumissioners- 
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whether gold, silver, bank bills, or confederate treasury 
notes. If the case had stated that the funds received by the 
clerk and master were of a particular kind, and he had paid 
over the identical funds to the board, there woilld be no 
doubt as to the amount of the liability of the county. But 
the case does not show that, nor what kiud of money or 
f ~ ~ n d s  were paid over. As it was a notorious fact that con- 
federate treasury notes, about November, 1863, (when this 
fund was paid over) was the only circulating medium in  
the ordinary'business transactions in  this state, we must 
presume, in the absence of all proof to the contrary, that the 
fund paid over to the board of coininissiot~ers mas confeder- 
ate money. The defendants then are only iiable for the 
value of that currency when received. 

Under this view, Keeser and wife having received one 
hundred and forty dollars in  June, 1878, in good money, 
have been paid more than is due to then]. The judgment 
that Harris and wife and Abernathy and wife recover the 
amounts claimed by thetn, subject to the scale, rnust be af- 
firmed w i t h  interest on the amount due Abernatby and wife 
from the 1st Monday in April, 1878, and on the amount clue 
Harris and wife from the 1st of October, 1878. 

There is no error. 

No error. Affirmed. 

Yc\VlLI,IBX YOUNG and others v. J. 0. GRIFFITH and ot11el.a. 

Deed- Ccnlract to convey land-Judge's Charge-Ejectment. 

I. \Vhere 1:111d is described in a contr~,ct to convey, ad ." beginningon J ', 
line and  T. and E. and W., and to the ...... of a ridge joiuing said W'S 
land, and runniog a parallel line with a course extcnded to the top of 
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said ridge, all the land within said boundaries,:' the it~ference that the 
l a o p a g e  surrountls no definite space and gives a part only of the en- 
closing lines, is uot so clear as to n-arraut s withclr;lwal from the jury 
of tlie i ~ ~ q n i r y  whether siifficicnt proof niuy not be addr~ced to clistin- 
guisll anel set apart the territory; especially where 'a, subserlue~;t deed 
specifying t.he outlines correoponcis wit11 thc contmct in the numberof 
acres and price of the land. 

2 .  A snit x~ l~ ich  determines the oblig:xtion to p:xy for lnnd under a con- 
trnct of sale, also establisl~es t l ~ e  right of the vendee to have the land 
by a specilic performx~lce. 

3. \\'liere the jury are cliargcd tllat i f  they :LIT snlistietl snch contract 
covers lalid in possession of defendant tllc plnintiff is entitled to recover, 
a rniing that, the contraat is too vagne and unccrtnin in de.cril)i~ig tlie 
lancl to  show authority i n  an esecntor to convey, cannot be sustained 
because calculxtcd to mislead the jury. 

1. S'emble-Where an action is begun wlieu t l ~ e  right to recover clepcnds 
11pon the possession of the legal title ant1 retnius 11ntil fiwil judgmeut 
this f e a t ~ ~ r c  of the former p~acticc, it is doubtful if d e f e ~ l d ~ ~ n t  ran set 
11p title by w1:ition to a former decree in equity, if his deed was in fact 
~nbsequcut to tliat of plaintiff. 

~!i'este~muz v. Pot,  2 Dev. & Bat,, 103;  Richardson v. Tltornton, 7 JOIICS, 
438; Farmer v. Rattu, 83 N. C. ,  327 ; Dacis v. Evam,  5 Ired., $29 ; 
Presnall v. Barnsour, 8 Ired., 505, cited and approved.) 

CIVIL ACTION to recover land tried at  Fall Term, 1579, of 
& ~ D I S O N  Superior Court, before Graves, J. 

There was a verdict in  fiivor of defendants, and froln the 
judgment thereon the plaintiffs appealed. 

JJr. 177. H. Malone, for plaiu tiffs. 
3lessrs. fiLoud, Davidmn and Baltle & Nordecai, for de- 

fendants. 

S~IITH, C. J. This action begun in the year 1861, is for 
the possession of a tract of land formerly belonging to 
Robert Love and James R. Love, under whom both parties 
claim, and mui t  conform as far as practicable to the new 
rules of practice and procedure. C. C. P., 8 8. 
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~ O C S C ~  a. ORIFFITIT. 
-- - - - -- - - - - - - -. -- - 

On the  trial of thc i ~ s u e ,  the plaintiffs in  support of their 
title exhibited a:] exc~u to ry  agreement executed on October 
13tl-I, 13-21, with wals, by thc said Robert and J:~lnes R .  
Love to Wesley Young, the ancestor of plaictifT3, for tlie 
purchase by the latter, for the codsideration and on the 
terms therein expressed, of a tract of land thus described : 
" Beginning on Jesse Yo!?ng7s line and  Thomas Young and 
Edward Wilsvn and Chorge Woody and  to the ......... of n 
ridge joining said Woody land, and rutrning a parallel line 
with a course extended to t he  top of said ridge, all the land 
within said bounds." 

They also produced a deed bearing date Septenibcr 2Dtl1, 
1859, f ron  said James R .  Love in  his own right,  and him- 
self and o t h e ~ s  na~ned ,  executors of Robert Love, tleceased, 
to U7esley young, wl~icli. for the consideration $1,02;, stated 
to have been paid on thc 25th of October, 1842, conveps in 
fee " all that  tract or parcel of land lying in the county of 
Yancey in  the state of North Carolina," and partic~ilarly 
setting out its boundaries as containing 2050 acre?, wllicll 
i t  is conceded embraces the land in dispute. Tiley also 
showed the transcript of a record of' a sui t  iustitnteil on Jan-  
uary l s t ,  1839, i n  the superior court of law of I3,tywood 
county by James R. Love, survivor of the pnrtnersl!ip firm 
of which himself and the testator, Robert, were members, 
against Wesley Young to enforce his liability nl~t ler  the 
agreement for the residue of the purchase money unpaid, 
from wllicl~ i t  appears that upon the finding of the jury, 
upon the contested issue raised, judgment was recovered a t  
Septetnber term, 1959, by the plaintiff, James I: Love, for 
the  sum of $1,417.86, whereof $797 50 is principal money, 
and that  execution issuing thereon was returned satisfied 
to the succeeding term. 

The  defendants derive their title under a decree of the 
court of equity of Buncombe county entered on April l&h, 
1857, by consent, in a suit a t  the instance of the heirs and 
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devisees of Robert Love against James R. Love, his execu- 
tor, for a settlement of the testator's estate, by r i r tue of 
which all the nudisposed of lands held by the deceased and 
his co tenant, James R. in comruon, were sold to the defend- 
ants, and, after report, Confirmation and order for title, on 
June Sth, 1562, conveyed to them by the clerk and master. 
The deed, conforming to the terms of the decree, gives the 
boundaries of the land and excludes from its operation in  
express words sucli parts tliereof within those boundaries, 
:is had by the owners been prt!viously sold. 

The principal matter in colitroversy seeins to have been 
as to the sutficiency of the descriptive words nsed in the 
agreement to designate arid identify the land, and its effi- 
cacy in  creating an objection which the deed of September, 
1Sci9, recognizes and undertakes to fulfil. If i t  binds the 
zwzdo~s ,  as it was decided in the action for the purchase 
nioney it did bind the vendee, and the obligation is mutual, 
then an  eyt~itable estate was created by force of the contract, 
converted Gy the deed into a legal estate afterwards, which is 
outside of the authority conferred by the decree arid of the 
terms of the deed made to carry it into effect. If i t  does not 
so bind, and tlle plaintiffs' r i g l~ t  originated in  the deed to 
their ancestor, the title of the defendants, although perhaps 
11ot affecting the issue in this possessory action, must ulti- 
mately prevail by reason of its relation to the date of the 
decree and its effect in sweeping away any intermediate vol- 
untary conveyances, as in  the case of sales under execution. 
Testerman v. E'oe, 2 Dev. & Bat., 103; Richardson v. Thornton, 
7 Jones, 458. 

JVhen the case was here on a former appeal, Judge ROD- 
NAN, in delivering the opinion and adverting to the agree- 
ment, remarks, that " the bouiidaries of the land to be con- 
veyed appear on the face of the agreement to be indefinite, 
although perhaps they may be shown to be certain by a 
surtrey. The number of acres included in the boundaries 
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given was evidently unknown to the parties, and i t  must  
have been contemplated by the parties that it should be af- 
terwards ascertained by a survey." 79 N. C., 201. T h e  
language employed in the instrument to describe the land 
would seem to surround n o  definite space and to give a part  
only of the enclosing lines. But the inference is not so clear 
as to warrant a withdrawal from the jury of the enquiry 
whether sufficient proof may not be adduced to distir~guish 
and set apart the territory as described and understood, 
The  deed in specifying its outlines and the number of acrcs 
i t  contains, corresponds with the contract of wllich i t  is i n  
affirmance and discharge, in the price per acre to be paid 
and in the aggregate snln recited to have been paid in  1842, a 
coincidence strongly pointing to a common object. I t  is 
true that a description, inanifeslly so imperfect as  not to ad- 
mit of identification, cannot be aided by intrinsic evidence 
or intent, the sole office of such proof being to ascertain 
where are the objects called for, and thus to fit the descrip- 
tion to the thing described. Farmer v. Baits, 83 N. C., 387. 
There is obscurity if not repugnance in the statements of 
the case upon this point. Testitnony was heard by the jury 
for the purpose of locating the land, under the descriptive 
language of the agreement, and the jury were directed "if  
tliere was suficient evidence to satisfy them that the paper 
writing of 1841 covered the land or any part of i t  in pos- 
session of defendants, they should find for the plaintiffs "- 
an instruction of which the appellants cannot complain. 
Yet when the agreement was oKercd to show legal aut l~ori ty 
in  the executors to convey and thus connect i t  witil the 
deed, an objection based on " its vagueness and want of cer- 
tniuty," (by which we understand to be meant its intrinsic 
and incurable defect, as a contract) was sustained by tile 
court, and thus really nothing left for the jury to pass upon 
and deterhine. 

There is another aspect of the case presented: The result 
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of the action a t  law, notwithstanding the resistance made, 
i n  charging Wesley 'lZoung with the  balance of a specific 
sum due on his covenant, fixes necejsarily also the quantity 
of the  land bought, for the one measures and regulates the 
other, the sale being a t  the rate of a half dollar per acre; 
and  as i t  conclusively determines the legal obligation of the 
vendee to pay, i t  equally establishes his right to have the 
land, by a specific performance of tllc contract. This adju- 
dication, although made after the decree, ciecidea the prece- 
dent  liability incurred before any adversary interest bad 
accrued nnder the  proceedings in equity, aud which follows 
the  transfer to the defendants. This equit:~hle estate in the 
plainti%' ancestor is saved alike from tlie op~ra t ion  of the 
decree and the subsequent deed, both of which are confined 
to unsold lauds held hy the tenants i n  common. There is 
consequently no conflict in  the title derived by the opposing 
p r t i e s  fwm a. coln~non source, and the charge of the court 
that  t l ~ e  deed of James R. Love and the executors of Robert, 
being subordinated to the decree of 18.37, passed no estate 
unless there was a pre-existent contract of sale, cannot be 
sustained, since if not itself erroneous i t  was calculated to 

t l ~ e  jury in finding their verdict. Tlle nction a t  
law supports the validity of the agreement as binding upon 
both parties, and its effect is fo raise a n  equitable estate in 
a definite extent of territory ascertained by the sum to be 
Daid, and  if necessary its limits fixed by actual survey, 
This  area if within the defendants' bonndaries is excluded 
froln them. 

Again, the action mas begun when tile right to recover 
depended upon the possessio~r df the legal titlp, and as we 
interpret the Code, retains ul?til final judgment this feature 
of the  former practice. The plaiotiff cannot succeed unless 
his  cause of action existed when he commenced his suit, 
and correlatively be ought not to fail if he then 1;ad a cause 
of action, The  deed to Wesley Young is i n  time prior to 
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that of the defendants and rested the legal estate in  him, un- 
less tlle deed to the defendants by relation to the decree 
tlircitct? it as of that date and passed it to them. I t  admits 
of qi;c.l ion whether the doctrine of relation extends so far 
as t o  ; : i l o ~  an effective defence in  the present suit. The 
1 x 1 ~  governjng a sheriff's deed seems to be equally appli- 
cable to a. decd executed by a commissioner who acts under 
t l l c  rl~n~lc!:ite of a court. " Whatever relation to the time of 
t l ~ c  s x i ? c  a conveyance may have f'or some purposes," says 
C'11ic.f .ir:-diw ! : ~ F I : I Y ,  referring to a sheriff's deed, in Davis 
v. I;( I / : /  ,, ,I Ired., 52.7, it cannot be carried to the unreason- 
fible extreme of proving the title in an  action that was 
brot~glit before the deed was made." This remark was made 
in referring to an action of ejectment, and i t  is held to be 
equally applicable to an action of trespass, in the subsequent 
case of Presnall v. Ramsour, 8 Ired., 505. I n  both of them, 
as  in that before us, the deed was executed after the com- 
tnencerner~t of the suit, and the difference between them 
consists in the fact that the deeds were there offered by the 
plaintiff to maintaiu his action, and here, by the defendants 
to defeat the action on by proof of title in themselves. With- 
out directly deciding the point, it is suggested i n  order to 
direct the attention of counsel to the question upon another 
trial. 

For the reasons given and the errors pointed out, there 
must be a new trial, and i t  is so adjudged. Let this be cer- 
tified. 

Error. Venire de now. 
46 
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I. Y o  q ~ p e a l  lies frorn nn order of continr~ance of a cmsc. 

2. If R prisoner after convictio~l of a. capital felony sngg-ect, iuenuity, tllv 
judgment mn i t  be siispentled until the fact cnn be tried by n jury ;  if  
after judgment, execution m ~ i s t  be liliewisc btxyed. 

(State v. Hinson, 8-2 S. C.. 6-13; State v. Pollrtrd, 83 S. C . ,  279 ; Slata 
v. Lane, 4 Ired.. 434, cited an11 approved.) 

PROCEEDISG in a criminal action at Fall Term, 1830, of 
HERT'FORD Superior Court, before 8clicnck,  J. 

The prisoner being brought to the bar of the court for 
judgment pursuant to the decision of this :ourt, reported iu 
S2 N. C ,  631, was asked if he had anything further to say 
than he had already said why sentence of death should not 
be pronounced upon I~irn,  and in answer thereto (through 
his counsel) suggested that the prisoner since his conviction 
had become insane, and in  support thereof produced affi- 
davits. Thereupon he demanded a jury trial of the question 
of his insanity and asked for a continuance of the cause un -  
til the next term to prepare for trial. The court held that 
he was entitled to a jury to inquire into the fact, and if i t  
should be found favorably to  the prisoner, the judgment 
must be suspended until his sanity was restored, and there- 
upon remanded him to prison and continued the case that 
the issue might be tried by a jury. F r o ~ u  this ruling the 
solicitor for the state appealed. 

Attorney General, for the State submitted the case upon 
,the rule laid down in  4 Blk. Com., 25, 395, 396. 

No counsel for defendant. 

SXITH, C. J. The order is strictly oue of coutinuance 



based upon an o p i n i ~ n  hypothetical and dependent upon 
the finding of t h ~  jury. I f  bhat finding be adverse to the 
prisoner, the question ~ $ 1 1  not arise. It is needless to cite 
Authorities to show that an  appeal in  a criminal case lies to 
Lhis court only after a final determination, a n J  we simply 
refer to the ~ ~ c e i l t  case of State v. Hinson, 8 2  N. C , 540, and 
those therein cited, aild its rscognition in State v. Pollnrcl, 83  
N. C . ,  597. 

I t  is true that in St& v. Laze, 1- Ired., 431, the late chief 
jlrstiee then presiding in thc superior court of lam of Edge- 
combc, refused to proceed to judgment, according to the 
mandate of this court, on the ground Ihal one of its mem- 
bers having died during the argument, the two swviving 
jcdges ~l-cic  iiicompetent to proceed until the vacancy was 
suppliecl, and  an appeal from this refilsal was entertained 
filld a percrnptory ~nandate  atkarded. But this was in sub- 
staricc a final dctermination of the cause as then before the 
supericr cotlrt, and furnishes no precedent for the pressnt 
appeal. 

As imwercr the question intended to be presented will 
probably n r ix  hereafter, and we have formed a definite 
opinion upon it, m will consider and dispose of this assign- 
ed error also. \ITe concur entirely with the ruling of His  
.Honor, that judgment must be suspended if the prisoner has 
becomc insane since his trial and is still insane, until lie 
recovers his reason, and that an issue to besubmitted to the 
jury is the proper mode of ascertaining the t ruth of his alle- 
gation. Tl)e principle is thus laid down by LORD HALE: 
" If a man in his sound memory commits a capital offence, 
and before Inis arraignment he becomes absolutely mad, he 
ought not by law to be arraigned during such his phremy, 
but  be remitted to prison until that  incapacity be removed. 
* * * And if such person after his plea and before his 
trial becorne of 11011-sane memory, he shall not be tried ; or 

after his tvial he become of non-smze memory, he shall not re- 
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e e i ~ e  jzidgmed; or  ij aftep jttdgment he become of n o ~ - s a n e  
memory, his execution shall be spared; for were he of sonnc? 
memory, he might allege somewhat in stay of judgment or 
execution." Hale P. C., 34. The same language is used by 
BLACKS TO^, and he adds: 'TOP as is observed by Sir Ec- 
WARD COPE, the execution of an offender is for example, ztt 

poe92a nd paucm, metus ad omnes plvsnicct; but so it is not 
when a madman is executed, but zthould be a miserable 
spectacle, both again& law and of extreme inhnmanity and 
eruelty, and can be no example to others. But if there be any 
doubt whether the party be eouaposor not, this shall be tried 
by a jury." 4 Blk. Corn., 25. The same rule is laid down 
by the elementary writers and may be found in adjudged 
cases. S-he]. on Lunacy, 467 ; 1 Dish. Cr. L., B 487 ; Free- 
man v. People, 4 Denio, 9. 

But for the reasons stated, the appeal was itnprovide~ltly 
taken and must be dismissed, 

PER CURIAM. Appeal d ismissd 

STATE v. THOMAS 31. MOORE. 

+ * Lhe right of the state to appeal l"n criminal action.: has bccn recognized i l l  

but four cases: I. Where jnclgment has been given for defendant u p o ~  
a special verdict. 2. Upon a demurrer. 3. Motion to quash. 4, Ar- 
rest of judgment. The state therefore has 110 right of appeal from the 
refnsal of the court to lnsrli o w  as proseentor of record. 

(Sfate v* Szuepso~z, B N .  C. ,  541; Statev. Fndgett, Ib., 541; Sta-tcv. Lnne, 
7s N ,  O. ,  547; State v Bobbitt, 70 N. C., 81, cited and approvecl.) 

MOTION in a criminal action to make a prosecutor of reed 
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under the sanction of the courts by a long practice, and has 
been recognized i n  but four cases, to-wit: where judgment. 
has been given for defendant upon a special verdict; upon 
n demurrer; a motion to quash;  and arrest of judgment. 
State v. Swepson, 82 N. C., 541 ; State v. Lane, '78 N. C., 547 ; 
 stale v. Bobbitt, 70 N. C., 81 ; &te v. Padgett, S2 N. C., 544. 

The  appeal must be dismissed. Let this be certified t s  
the superior court of Pender courrty. 

PER CUIXAM. Appeal dismissed. 

STATE w. WERR JIARSTELLEEC, 

Defendant intrurletl upon the premises of proserator whn took hold of 
11im to lea11 him off, when defendant put his Ir:ind in his pocket and 
partly drew out a knife, and tlwreupon the prosecutor clesisted and- 
wrnt into the honw, the clcfen&:it cursing him ; Held an assanlt. 

(S t t f e  v. Hmnpdon, 6.3 N. C., 13; fitate v. Shipman, S? N. C., 613, cited 
auil approved.; 

I s n ~ e ~ m m ~  for an  assault tried at Fall Term, 1850, of 
CLAY Superior Court, before Gilnzer, J. 

T;erdict of guilty, judgment, appeal by defendant. 

Attorney' General, for the State. 
illessrs. Reade, Busbee d;: Busbee, for defendant. 

RUFFIN, J. MTe think the defendant's ease was fairly left 
to the jury and that  he has no well founded cause of com- 
plaint against either the charge of His Honor or the action 
of the jury. 

The indictment against h i m  was for an assault upon one 
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We cannot see wherein this case differs in principle from 
that of State v. Hanzpton, 63 N. C., 13: or that of the State v. 
S'hip~ncin, 81 N. C., 513. The  defendant's not quitting the 
yard of t l ~ e  prosecutor when ordered to do so, gave to the 
latter the right to put him out, and if he  was made to desist 
from the  exercise of that right, by such a show of form on 
the part of the defendant, as might reasonably effect a man 
of ordinary firmness, then the defelldnnt was guilty. 

No man has a right by a show of force to put  another 
and an unofYending person in  ail immediate fear of bodily 
harm. 

Suppose that under the influence of such a fear, the pros- 
ecutor in this instance had resorted to force and stricken the 
defendant, he would have been justified. That  he forbore 
to do so and put in practice " the  better part of valor" cau- 
not affect the question of the defendant's guilt. 

S o  error. Afirmed. 

STATE v. WSREEB SANDERS. 

1. Facts aeeon~panying a prisoner's confession found by the eotlrt belorn 
are conclusive; bat \\ hether they are snfficienr to warrant the ad~nis- 
sion of the evidence is a matter of lac\ and re\icw:ihlc. 

2. I n  larceny, i t  was found by the court that the deicndant \msarrestetl, 
tied and carried by an officer to the howe of the employer of defeatl- 
ant  in another conrty, when a vest (one of the articles chnrgerl iu the 
indictment) was exhibited hy the said e~nploger  to ilefentlxnt, : I I I ~  in 
reply to the question, " where did yon get that vt,sl," tire ilcfciitl.~nt 
said, "from  on cir," and the court atlmitted tlie dcclnration as rolnn- 
tary, no improper inflnenccs being shown to exist ; lield, no error. 

3. Where on the trial of a erin~iaal action, n o  evidence as to cl~nracter 
being offered by defendant, t l ~  court told the jury that the state co~tld 
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not introduce such evidence but it T V ~ S  the right of clefentlnnt to  offer 
it i l  he chose, and that  no nnfavornb!e inference cor~ld be d:nwn 
from his failure to tlo so ; mltl ntltled, that they milst find their verdict 
z~pon the f x t s  pl.owtl ; 11'eltJ, t!mt : ~ l t h o ~ i g l ~  the former part of the  
c l i : ~ r ~ c  111i:llt by itself be objcctiori:~ble, yet the e n o r  was cured by  the 
1nttc.r. 

(."tale r. A ~ r i l r e z c ,  l'liil., '70.5 ; State r. IPl~i t f ie ld ,  70 N. C.,  33G ; Stntz r. 
S!~llc3r1~, 2 Ired., 30; S/dc v. C!>uscl 74 3. C., 491? citeid : i d  n l~pro re~ l . )  

IS>I~-TMEST for larcenj- tried a t  Fall  Te rm,  ISSO, of WAKE 
Super ior  Court, before Grnrcs, J, 

1:erdict of gui l ty ,  judgment ,  appeal  by  de fe t~dau t .  

I)ILL.LILD, J. The clefet~dant was charged i n  t h e  bill of 
ind ic tmen t  with t h e  larceny of divers articles, a n d  ntnong 
then] a v e ~ t ,  mid on t h e  trial, lie tool< two exceptions, one  to 
tlie aclmi*sion in evidence of a certain cor~fessiori to Dr. 
Leach, a n d  t h e  other to t h e  charge  of t h e  judge  to t h e  ju ry ,  
a n d  these coilstitute t h e  only  poiilts for t h e  determination of 
th i s  court. 

'rile state l iaving ofkred evidence t end ing  to show t h e  
larceny, a n d  tha t ,  i n  a few days  thereafter, tlie goods were 
found i n  a11 outhouse on  t h e  plantation of Dr .  T,each, i n  
J o l ~ n ~ t o n  county,  on  wllicli t he  defendant was l iv ing as his 
I~ i r e l ing ,  and also tending to show t h a t  defendant  very  
shortly after the  larceny had  sold the  vest mentioned i n  the  
bill of ind ic tn~e i i t  to a fellow-servant, then proposed to slioiv 
by  I>r. IJencll t he  accoulit given by t h e  defendant  on t h e  
n i g l ~ t  of h is  arrest  as to horn lie came by tlie rest .  T h e  de- 
fcric!:ili? vl.jcctei1 on  t h e  g t .ont~d t h a t  his declaration o r  a(1- 
iui+-ion Il;itl b t ~ t i  procured di~re.;s a n d  tllc cortrt I ~ a r . : l ~ g  
: ~ t l : i ~ j t t c  (1 tllc evidence, tile tlefentlant csccpterl. Yerdtct  of 
guil ty,  judgmcut ,  appeal  Ly defendant. 
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Under the objection made, the admissibility of the con- 
fession depended on the facts acco~npanying i t  and the legal 
inference tberefroln, the facts being matter for the decision 
of the judge and cunclusive, and the sufficiency or insuffi- 
cieucy thereof to warrant the admission or exclusion of the 
evideuce bei?g matter of law reviewable in this court. 
Stute r. Andrew, Phil., 205; Stcite v. Whi$eld, 70 N. C., 356. 
If from the facts the legal inference be that the confessiori 
was voluntary, then the evidence was receivable, otherwise, 
not. 

The  only facts found by His  Honor and put upon the 
record as bearing upon the point of objection, are, that on 
the evening of the arrest on the piantation of Dr. Leach, in  
Jol~nston county, the defendant, formerly a slave, was car- 
ried, being tied at  the time, by the officer in charge to the 
dvielling house of Dr. Leach, when the said Leach, in  tlle 
presence of four or five white trier1 i ~ t  his house, no person 
of color being pre:ent, called the attentioil of the .defendant 
to the rest claimed to be the one described in the bill of in-  
dictment, and which he then held in his hand and asked 
h i n ~ ,  " where did you get that vest?" to which thedefesdant 
replied " from you, sir." Dr. Leach also testified that  the 
defendqnt had on a t  the time a vest wl~ich he had sold him, 
;tnd that when he asked the question he  was !lot spenlcing of 
that,  but of the vest which he held in his hand. 

Up011 these facts we col~cur in the legal inference of the 
judge below, that the answer of the defendant to Dr. Leach's 
question was voluntary and therefore adruissible as  evi- 
dence. 

Confessious are to ;be taken as prima facie voluntary and 
adnlissible in evidence, unless the party against whom t l ~ e y  
are offered allege and show facts authorizing a legal infer- 
ence to the contrary. Roscoe's Crirn. Ev., 53. I n  this case 
i t  cannot be seen from the statement of the case of appeal, 
that the restraint of defendant's liberty a t  the time of the 



confession ~ : I S  illeg:tl, nor ),ll:rt he ~ : I S  accol~i~~,tti ictl  to  {he  
house of Dr. Le:lc11 by .3ny otllcrs tli,iri the ofiiccr ; :riitl i t  
cannot be secil 1Ii:lt .my violence 1va5 donc or tl~re;rtc~li.ll or 
fear excitcd by Dr. Leacli , t i ? t l  t l ~ c  wllite liten ; ~ t  11i.i I i o i l i ~  

or any or eitiier of t l~eln.  The f':l:t of tllc :ic!mibsion !)t '~ng 
m:de ill m i n e r  to ;, qucstic;~~ p11 t 1)y I)r. Lencll, in i 1 1 m  

einl)lo\-melit tile ~ l ~ f ~ n t l o i i t  was, :tfror~ls no i : i l ~ w n w  c,f a11 

inflncncc to in(luce an un t r~ t l i f u l  st,atcmwt, nor doc-, the 
ftict of tlic tlefc~lcli~nl's lx3ng l i ~ i !  nt thc t i ~ u c ,  o,!cr,~!c. to c s -  
clutlc tllc cv id~nce  propo,oci. A I  ofliccr h:is thc right to tic 
a prisolier if he tlliuks it  necessary to prcvcilt e-cape, nn;l 
a, coufcssion mntle :it weli a time will be :idlnittcd :is er i -  
dence, anleqs i t  appc:ir i t  iws  done i-1 cuch n1:ulner to 
constitute :in i n r l ~ ~ ~ e l ~ i e i i t  to confeqq, ill older to  get rill of 
the  p i i n  of it. Stuic v. Si:ticvp, 2 Tled., 3U; 24'ctti v. C),r:sc, 
4 . C., 4 Upon tlieqe ~ic .w.j  i t  swnii  to uq tilere w:is 
110 error in  adn~i t t ing  evidence of the defcnd:lnt's er tc 
the  interrogatory of Dr. T,e:rcli. 

2. The  judge in  lii3 c l i a rp ,  no evidence as to cll:\r:~ctcr 
having been introdnced, told tile jury that  tile stat<. cC,rllil 
not  introduce evidence as to tile defendal:t's elinr:ieter, !)ui 
tha t  i t  was the riglit of the defenclnnt to offer eviclcnce as to 
his  good character if he chose, and  he Iincl not tlonc so, hut  
that  no wifavorable illference could be drawn f:wm his f ,~il .  
ure  to offer such evidence, and he ndJecl t1:A the j u r ~ -  must 
find u p n  the facts pi.oved, whether the ciefeilclailt was 
guilty or not. . 

Good dlaracter, without doubt, i n  some pro-ecuLions, is 
of much weight i n  favor of the accused, and lie 0111y way  
open the door to evidence as to that. But if he s l~culd  omit 
to adduce evidence'to that point he  is still prcsunled by thc 
lam to be innocent; and  it is il~adnlissible for the jury to. 
consider, or  be allowed to consider, a n  omission to make 
such proof as counteracting a r  displacing the  p r e s u ~ n ~ ~ t i o n  
i n  the accused's favor. 
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The  comment of His Honor on defendaut's right and fail- 
ure  to offer evidence of his good character was unnecessary, 
and by itself would probably lmve been a n  error. hut  the 
jury were told in imnlediate connection therewith that  no 
unf~ivorable inference was to be drawn from that  failure of 
proof, and that they must find their verdict on tl:e 'facts 
proved. This caution to the  jury, we think, rendered i t  im- 
possible that  tlie jury should be misled, and so the error of 
the previous remarks of the court was cured. 

There is no error, and this will be certified to the end that 
$he court below may proceed to judgment. 

PER CUKIAZII. Ko error. 

STATE v. C. C. GARDXER and another. 

Consy imcy, where one dejendant is co)npetent wiincss f o ~  the 
other.. 

On trial of an  indictment for eon~piracy, rn11ei.c the c1efend:mts are 
charged in the bill with couspiring with another who is not indicted, 
it wcis held that they were competent witnesses for each other under 
the act of l S G G ,  ch. 43,s 3, and bul for that charge (conspiring with the 
par ty  uot indicted) they would be incompeteut. 

(State v. Tom, 2 Dev., ,569 ; Stula v. Illninor, G 11 ed., 340 ; Slate v. Ludwick,  
Phil., 101 ; State v. Rose, Ib.,  406; State v. I'arjl~m, 5 Jones, 416; Slate 
v. Coc, N. C. Term Rep., 1 5 5 ,  cited ant1 appxved.) 

INDICTMEKT for conspiracy tried at Spring 'Tertn, 1880, of 
WAYKE Superior Court, before Avery, J. 

The  defendants, Gardner and Ellis, were indictcd for con- 
spiring together with one Joylier (who was not indicted) to 
commit an assault and  battery upon one William J. lierr.  



ASHE, J. T h e ~ e  wers several esce1)ticns tslit -> i:i tl:r 
c0nr.e of t l ~ e  trial, only one of wl1id1 we deem uecc,-Lilly tcb  
1)e cc!i<itlered for the determiaatioa of t113 ap!):~~' .  I t  i -  
w11etl:cr tlte defendants wwe competent wit!le=,c.j f:)~. c,lc!l 
other. Out of the  m:is3 of unnecessary e ~ i d e n c e  se11t 1 1 ; )  3 1 1  

thq statement of the ease, mc extract the fol10~vi11g l'r ' 11011 ~f 
i t  as sufficient to show ithe nppl:c::tio~i of the p r ixc i l~ l  of la\!- 
wliicli is presented by the record nud u!ml wllic!? the  eazc 
t u r m  : 

One Joyner ,  a witness for the  slate, wit11 whom the de- 
fendants are  charged in  tlle bill ns l ls r ing consplretl, Gut 
c o t  indicted, testified tha t  about the  5th of Sy)teinbcr, 1 Si9 ,  
nfter the  clefendant, C+ardner, had supplied h im wit11 a couple 
9f dr inks  at a grocery a t  Saul's Cross Roads i n  the  county of 
TYayne, h e  took witness out i n  front of the store ant1 w i d  to  
him, l b  I have a little trick I want you to help 111s. go  t!lronglr 
with. There is a d-d thief in thiii place and we want you t o  
help us whip h i m  a n d  r u n  him away from Iiere." Defciiclant 
Ellis was s tanding with h im a t  the  time. n'itness said 
.that is qomething I never do. Defendant Gardner said there 
is 110 use of p i n g  backwards, I hired you and yon ill ge: 
yocr  mo!iey a n d  you n l u ~ t  do as I tell j o x  A white l l ~ a l l  
then came u p  wearing a straw hat, and snid, " boys, you haye 
waplnid your t ime, 11e has gone ap  to liis houie." T h e  de- 
fendant Ellis then said,  " I'll tell yo11 n-hat do, ygur m a n  ic; 
about the  size of Peter Barnes. Let him go tllcre and call 
himself Peter Barnes and  ask for wliiskey for his  wife, a n 4  
he will get up  and  come to the  door." T h e  defendants 
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Gardner and Ellis both told hitn to go to tile hobse of Wnt. 
J. Kerr  and AS soon as Kerr  came out "to knock him out 
for dead, so he could not make a bit of fuss." When they 
said this, they had gone with witness and had gotteln under 
the mill houseshelter about twenty-Eve or thirty yards from 
Kerr's house ; that he left them under the shelter, went to 
Kerr's house and called him out, represen king hirnoelf as  
Peter Barnes, and told h im he  wanted some whiskey and 
the clerk would not let him I~zlrw any. As Kerr  came to 
the door witness caught him by the t l~roa t  and choked him ) 
they got out of the door, and abotlt that time some one fired 
a pistol near him and he  ran off; about the same time three 
or four shots were fired from the shelter; he ran to the did- 
ter, and Gnrdner and Ellis were still there and they fired 
three or four shots tomczrds Kerr's house after he got there. 

During the trial the defendant Ellis was offered as a wit. 
ness for his co.defendant, Gardner, and his counsel propo~ed 
to show by his testimony facts and circumstances tending 
to show that the defendant Gardrler Mfas not present a t  the 
difficulty. I t  was offered as substantive evidence and also 
to contradict the witness Joyner, and Gardner's counsel pro- 
posed especially to prove by wi tnes~ ,  that immediately be- 
fore the shooting he  was with the defendant Gardner a t  such 
a distance from the shooting that  i t  was impossible for de. 
felldant Gardner to have been present at  the shooting. The  
solicitor for the state objected. The  objection was sustained 

the defendant excepted. 
We are of the opinion the exception was well taken. 
Conspiracy is n crime which requires the guilty co-opera- 

tion of two a t  least to constitute the offence, and upon the 
trial of an indictment of two for such an  offence, the ac- 
quittal of one necessarily acquits the other. State v. Tom, 
2 Dev., 569; State v. Mainor, 6 Ired., 340. 
. And i t  is contended on the part of the state that if Ellis 
is admitted as  a witness to prove the innocence of Gardner, 
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the legal effect of i t  will be to acquit himself, for he will be 
giving eviirence for i~imself, which the law did not permit 
a t  the time this indictment was tried. That  would be true 
if the indictment charged the defendants with conspiri~lg 
between themselves alone, for in that case the acquittal of 
one would necessarily a n ~ o u n t  to the acquittal of the other, 
a n d  the testimony of the witness would be incompetent as 
falling within the exception in the third section of the act 
of 1866, ch. 43, which provides that nothing contained i n  
the second section of the act shall render any person com- 
petent or compellable in a criminal proceeding, to give 
evidence for or against himself, kc. I t  was upon this con- 
struction of that sectioil that in the case of State v. Ludwick, 
Phil. 401, the husband was held to be incompeteut to testify 
in  behalf of the prisoner where the wife of the witaess was 
indicted as an  accessory to the principal felon. The con- 
struction given that section of the act in that case was 
founded upon the distinction taken between those offences 
where the acquittal of one is in legal effect the acquittal of 
the other, as  in cases of principal and accessory before the 
fact, conspiracy, fornication and adultery, and those cases 
where one may be innocent and the other guilty, as assault 
and battery, larceny, &c. State v. Rose, Phil. 406. But the 
principle involved in  that construction does not apply to 
this cash; for here, the two defendants are charged with a 
conspiracy between themselves and one Joyner who is not 
included in the indictment, and i t  has been held as settled 
law that  one man may be indicted for a conspiracy with 
another to the jurors unknown. State v. Tom, supra; Bish. 
Cr. L., Q lS6 ;  MThar. Cr. L., Q 2338. I n  New York, in the 
case of People v. Malten, 4 Wend., 229, i t  was held that a n  
indictment for conspiracy was good, though the other con- 
spirators were actually known to the grand jury and their 
names might have been actually set forth, for there was no 
legal necessity for making mention of their names. ': In a 
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ellnrjie of conspiracy," said the court. " i t  seems no  more 
necesnry to specify the  names of the  defendants' coadjutors 
t!lan iri a n  indictment for an  assault and  battery to name 
other,? be~idc-x the  accnsecl who are  concerned in  the  tres- 
pa's, if the fact were really so." 1 Bish. Crirn. Pro., 3 186. 
I t  is also settled that  i n  conspiracies, riots, fornication and  
::tl~;lterj-, aiid such like oifences, where the concurrence of 
t\;-o or more is necessary to their conimisi.ion, o!?e party 
m:~y l x  tried, convicted nncl punished bef'ore tlie other is 
I -  1 .  3 Eur r  Itep., 1 2 G  ; 1 I,orri I :ayn~,  47-1 ; 2 Sulk., 5113 : 
.Str~tc v. 1'1~11(1112, 5 Jones, dlii. I n  tile case of 3 d c  v. Cb.:., 
S. C. T. Itel)., le55 (:T,Tj i t  was decicleci t11:it a Inan lung. be 
scparatel y indicted for forilicntion aud adnl  tcry. T l ~ e  ellarge 
there  g gain st the clcfeilcl::~~t was for hedtling an(l  col~abi t ing 
wit11 u woman non~ct l  I I a i ~ l i i ~ i s .  il motion was made to 
clumh the indictn~clil  t~ecanqe the woman lras not joined 
vi t l l  the  defendant i n  tlic cliargc. The  court sustaiiied the 
indict tnel~t  ant1 tlle case is cited with approval i n  h?(~te v. 
Pcwltct~n, suprci. T h e  1)rinciplc up011 which the  tleciqion mas 
made i n  tliat case was tha t  the  tlefendant nlnp be I 1  ;cil by 
himself and convicted, a i ~ d  j~c lgn icn t  iuay be given ng:iinst 
h im,  because (1s to 1~im tllc guilt  of the o t l ~ e r  par ty  is found 
as well a s  his own ; t l iougl~ the guilt of the  wonian is not 

.found as 20 l m ,  for tha t  r e ~ n a i u s  to l x  n~cer tn i~ jcd  upon the 
trial  which is subsequeiitly to be l i d ,  though if t!ie w(,nian 
had been first triecl and  accluittcd or liad been tried jointly 
with the  d e f e n t l a ~ ~  t axtl : ~ c t l u i t t 4 .  t l ~ c  defe~itinnt ulust like- 
wise have becn accjuittd.  icltr~c v. [li/l?z, S ~ I ~ I I , ~ .  

Upon the authoritiei cited 11 e are of t i ~ c  op in io~i  t !~e clc- 
fendants were coml)ctent vv~tnc~s~cs for each oilier u~i(lc r the 
act of 18C;G, ell. I';, inasmuch as they are cl~argerl  n it11 con- 
spiring with ailot11c.r who is not inrlicted, and I,\-it for that 
charge would be i l~co inpe tc t~ t  for the  reason:, given. 

As to t h e  mnttcr of their evidence after being introduced, 
tha t  is anotllcr question to be considered by the court, when 
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i t  arises on their examination, as for instance, i t  was com- 
petent for Ellis to testify as to the innocence of his co.de- 
fendant, but not that he himself was not guilty. Should it 
be objected that if the defendants should be examined in 
behalf of each other, the effect might be to acquit both, not- 
withstanding the charge that they conspired with another 
not joinecin the indictment, the answer to that is, that the 
s a n ~ e  objection would lie against the competency of the de- 
fendants, as witnesses for each other i n  every case. 

There is error. Let this be certified to the superior court 
of Wayne county that further proceedings may be had in  
conformity to this opinion and the law. 

Error. Venire de nova. 

STATE v. JAMES G. KING. 

Diferent Counts-Mismarking-Evidence- DiaL 

1. Several counts for different offences may be joined in the same indict- 
ment, where the judgment on conviction of either is the same ; and in 
such case it is usual to require the solicitor to elect upon which count 
he mill try before the accused commences the examination of his wit- 
nesses. A refusal to quash for such alleged mi?joii~der is no ground 
for arrest of jndgment. 

2. On trial of,an indictment for mismarking a hog, pard  evidence is ad- 
missible to prove the '' mark " of the prosecutor. (Section one, chap- 
ter 16 of Battle's Revisal has no application to this case). And any  
circum,staace tending to show the guilt of the defendant is also admis- 
sible. 

3. The judge presiding may in his discretion allow the examination of 
wituesses s t  any stage of a trial, in furtherance of justice. 

(State v. Btyson, Winst., SG, cited and approved.) 
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INDICTMENT for a lnisderne~nor t r i d  a t  PdI Term, 1 S i O .  
of STANLY Superior Court, before Rlr (ton, ,T 

The defendant was charged with a violation of scction 36, 
chapter 32 of Battle's Revisal, i n  lnis~riarliing a hog. The 
case originated in  Union county and was removed to Mtniily 
for trial. The  indic@ent contained three coants : (1) for 
altering tlle niark of one hog, the property of C". J, IIelms : 
(2) for defacing tlic m:~rL of one l ~ o g ,  the property of said 
H e l n ~ s ;  and (3) for nl is~narking one ]log, the property of 
said Helms. 

The  defcnclant moved to clutlsli tlic incl ic t~l~ent  for mis- 
joinder of counts for distinct and seplrntc off'cnceq. JTotio11 
overruled, tlnd rlefenclant excepted. I re  theu moved to re- 
quire tlic solicitor to elect u1)on wliich count to try the dc-  
fendaat, ant3 the judge refiised to recluire t l ~ e  wlicitor to d o  
so until after the evidence wts  gone through, a t ~ d  at t11e cloee 
of t l ~ e  evidence he elected to rely on the third couut. b r i ~ ~ g  
the one for mismarkinp. 

The  prosecutor, Helms, during his exauzination n:t, :1-ked 
if he had m y  mark for his hogs, and if so, wllat w,i? ~ t .  The 
defendant's c o u ~ m l  interposed find asked if hi.; mnrk )lad 
been recorded, and on tlie w i t n ~ s ~ '  answering, " 110," object- 
ed to the evidence on the ground that  the mark could 0111- 

be proved by the record-citing I h t .  Rev., ch. 16, S 1. 111s 
Honor overruled the objection and the witness proceeded to 
describe his ulark, to which the defendiint excepted. 

T h e  solicitor asked the xitness if he had ever heard the 
defendant sap wliat was his mark. The qnestion was oh. 
jected to on the same ground as the preceding exception, 
bu t  i t  was overruled by the court and the testimony admit- 
ted. There was no conflict of evidence as to the respective 
marks of the prosecutor and defendant. 

The  state introduced evidence tending to s h o r  that  the 
prosecutor was the owner i n  October, lS'77, of a n  unmarked 
sow eighteen months old, of a very wild nature, which had 
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made her bed in the woods and had had a Xtter of five pigs, 
then unknown to the prosecutor, and that defendant had 
put the sow and pigs in his inark : that in  December fol- 
lowing, on one Saturday afternoon, tho prosecutor, defehd- 
:mt, and  one Richardson and one Tindell met a t  a spot some 
three hundred and fifty yards from 1,he bed of the sow for. 
he purpose of hunting her, the location of the bed being 

tunknown to all but the defendant. The prosecutor testified 
that  while a t  the place of meeting, the defendant proposed 
to him to go down the branch i n  search of the sow. They 
went down the branch and did not find h e r ;  but on the 
nes t  Monday morning on their way to the place of meeting, 
by agreement, for another hunt, they found the bed. The  
prosecutor asked one of the aitnesses in what direction from 
the bed did the prosecntor and defendant go in  search of 
the hog on the Saturday before, when they started down the 
branch together. The question was objected to by defend- 
ant's counsel, as calculated to prejudice the jury. Objectio~l 
overruled, aild the witness stated, they went in a direction 
nearly opposite to the hog.bed. Defendant excepted, 

Tindell was then introduced as a witness for the state, 
after the defendant had closed his examination, and asked 
as to the  conversation between the prosecutor and defendant 
when they met i n  an  old field on the said Monday morning 
to hun t  for the hog, according to appointment. This evi- 
dence was objected to 011 the ground that i t  was not in reply 
or responsive to any evidence offered by the defendant. 
Objection overruled, and the witness testified that defendant 
offered to call u p  the hog, and the prosecutor told him if 
he  would do so and show the hog, the difficulty would be 
settled ; but  the defendant refused to call i t  up. 

The  jury rendered a verdict of guilty, motion in arrest 
overruled, judgment, appeal by defendant, 



I ,  J, Tile defend:t~it'.; m r n d ,  bLfort ~ l j ~ , ~ d i n g ,  
mowtl  to qnasl, the  6ii1 oi int~lctment on tile gronncI that  
tllsrc were tlirec counts in  tlie bill, each for a ieparate and 
cli%tincl ofl;~lce. 1:ut each off'e~~ue cllargcd was a iili.;clc- 
mc,:uior, all11 tlie judgnleiit u1)ou coi~viction ma.: the ~ ; L I ~ I (  

in each caw ; and when t l ~ k  is so, c~vcr,tl  counis lor d i k -  
ent olfeiites mny be j o i ~ ~ c d  in tlle ,.%me bill. IVI~etller for 
such :I joii~cler of' counts tlie coults will qunsll ari indict-  
ment, is n matter e n t i d y  within their discretion. '1'1!c~ 
may (lo so, wheu i t  is likely to embarrass the lrriwnc r In 
his defence, but i t  is never a ground for nrrcsi of,j~ldgm~\nt. 
The m u 4  usual course of Lbe courts in  silch cases, is, to re- 
cluire tile soIicitor to make an  electio~l upon wl1i~11 count he  
will proceed to Iry. H e  shou!d be put to this election be- 
fore the dcfeud;int commences the examiuation of his wit- 
nesses, as was done i n  this case. Roscoe Cr. Ev., 1!)0 ; Arch. 
Cr. L., 61. 

There were several exceptions taken by tlae defendant in  
the course of the  trial : 

The first 1x7as to the  adlnission of parol evidence in regard 
to the  "marks  " of the prosecutor nut1 the  defendant, the 
defendant's counsel insisting that  section one, chapter 16 of 
Battle's Revisal, made i t  the duty of every m e  to brand h i s  
cattle, kc. ,  and have i t  recorded, and as there was a record 
of the mark, i t  was tlre only evidence that  could be admit-  
ted to prove it. It is true that act, pamed in  1741, and non- 

fallen into discse, does prwide  that  if any d i s p ~ ~ t c  
shall arise about any ear-mark or brand,   he same shall be 
decided by the record thereof. But in  this case there wak 
no  dispute about the marks;  no  conflict of testiruony in  re- 
gard to them ; and  i t  was perfectly immaterial what mas 
the mark of the  prosecutor, for this hog was not marked, 
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unt i l  mismarked by the defendant. If the  pasition i ~ ~ l \ e u  
by defendant's c o u n d  shonld be adopted hy the courts, the 
law against misrnarhitig, k c , ,  would be a " tlc;uI letter" o n  
Ihe statute book ; far there are very few person.; who hxve 
tlleir '" marks " recorclecl. A n ( l  tl~e:i, :is to t l : ~  e;-ici( t1ci1 of 
:he defencl,~iit7s tnarl;, ~t vxr clearly atln~iisi!tle :IS 1;ii tl~,cla- 
ration or :~clmuis4oi~, wl~icll \\lieu ~ ) ~ a r t ~ t ~ e l : t  to tile i~yac Iri, ty 

ir: all  cases, civil or criminal, 1,- i;rvt3n in  ~vi~l~xncc. :L< ~ i : ik t  
a p r t y  to the  suit. A % ~ f ~  V. Dry<o)l, \V~nst . ,  hG. 

As to the  cscel)tion to the a t l m i ~ s i o ~ l  of the  ev~tlei lcc \sl t l~ 
regard to the  i?irecliou in which the d e f e u c l , ~ ~ ~ t  :tllrl the  
proseeuior I ~ a d  gone frotn tlie box-ljed, when in senrcli for tlie 
sow, we think i t  a:ts a c i ~ ~ ~ i s s i l ~ l e  as a circun~stanct~ tent1 I rlg 
to show the guilt  of the defenrlunt, and  w,ir proper to be 
sub:nitted to tlie jury that l l ~ e y  migh t  cot~sicter wl lz t l~er  it 
$\as done i n  good h i t h  or was a device adopted by hiin to 
elude tlie discovery. 

T h e  last exception, as to the esnmirt.ation of Tilidcll after 
i h e  defendanf'r te.;titzony wt~? closetl, with reqtrd to t h e  
conversation between the prosecutor and dcfe~~dni i t  a1)ou.t 
" caliing-up the  ling," was u1,on the ground that it W C I ~  not 
in  reply o r  rc-sponsive to any evideuce ofT'eretl by tlie de- 
fence. There  is notliiug in the exception. ' h e  cAourt, to 
att;*in t h o  ends of justice, may in it.. diseret;on a l low tlie 
examination of witnesses at  a n y  stage of the trial. 

Titere is no error. L2t this l j2  certifier1 to the  superior 
court  of Stanly cou i~ ty  t l ~ a t  furtller pro-eedings lnay be had 
agreeably to this opinion aucl the  law. 

Y J ~ E  C c r r r ~ x  S o  error. 
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STATE v. WILTJAY NURPEY. 

Evidence-Larceny- Collateral Ofenee. 

1, Evidencc of a coIIntera1 offence " of the sanx characber an& con- 
nected with that charged in an indictment and tending to prove the 
guilty kuowledge of the defendant, when that is an essential ele~nect 
of the crime, is admissible; TI~erq'ore on the trial of an indictment for 
the larceny of a hog, where the prosecutor testified that lie i~kntified 
the property, as his, i e  an enclasure of the defendant and demanded 
its delivery to him, it was held competent for the state to prove by the 
testimony of another witness that a t  the same tiwe and place and in 
presence of prosecutor and clefenclant, snch witness said, that the 
other hog therein was bis an$ he then an4 there claimea and dematicled 
it of defendant. 

9. Remarks of ASHE, J , upon tbe yuo animo, intent, design, guilty 
kuowledge and scienter. 

INDICTMENT for larceny tried a t  Fall Term, 1879, of PEN- 
m a  Superior Court, before Ewe, J. 

The prosecutor testified on the trial, that shortly after 
losing one of his hogs, in the month of October or Novem- 
ber, he went to the house of defendant t o  inquire after his 
lost hog; that  he described the bog to the defendant and he  
said he  had not seen any bog of that description ; that  in 
two or three days afterwards he  went to the defendant's 
house to look after some hogs in a pen which he did not see 
on a former visit ; that he  found two hogs in a pen ; one of 
them was his hog;  the pen was on the defendant's premises, 
about thirty yards from the road, and near the workshop of 
the defendant. H e  informed the defendaut that one of the 
hogs was his; the defendant claimed the hog, and gave as 
a reason for not delivering i t  to the witness thzt sotne other 
person would claim i t  ; the hog was not marked. 

One Register was introduced for the state and  testified 
that he went with the prhsecutor to the house af the de- 
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fendant, and was present when Jones, the prosecutor, claimed 
one of the hogs in  the pen as his, and' demanded it. This 
witness also testified that the other hog in the pen was his, 
and he then and there claimed it, and demanded of the de- 
fendant to deliver it to him. This testimony was objected 
to by the defendaut, but the objection was overruled and 
defendant excepted. There was a verdict of guilty and 
from the judgment thereou the defendant, appealed. 

Attorney Genernl, for the State. 
Afr. D. J. LiRvn.ne, for defendant. 

ASHE, ;J. The only question presellted by the appeal for 
our  determination is, whether the court below committed 
a11 error in admitting the testimony of the witness Register, 
" tks t  the other hog in  the pen of the defendant was his 
hog, and he then and there claimed i t  and deixanded tile 
defendant to deliver it to him." 

I t  is a fundarnental principle of law, that evidence of 
one offence cannot be given in  evidence against a defendant 
&o prove that he was guilty of another. We have been 
unable to find any exception to Chis well established rule ; 
except in thoseeases where evidence of independent off'ences 
have been admitted to explain or illustrate the facts upon 
which certain indictments are founded, as where in  the 
investigation of an  offence, it becomes necessary to prove 
the qu,o nninzo, the intent, design, or guilty knonvledge, &c. 
I n  sucli cases, i t  has been held admissible to prove other 
offences of like character, as for instance, ia indictments for 
passiug counterfeit money, the fact that the defendant, about 
the satne time, had passed o ~ h e r  counterfeit money of like 
kind, has been uniformly held to be admissible to show the 
~ i e n t e r  or guilty knowledge. So on a charge for sending a 
threatening letter, prior and subsequent letters from the 
defendant to the person threatened, have been received in 
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evidence, explanatory of the meaning and inteut of the par- 
ticular letter, upon wl~ich  the iudictrnent is found. Rex V. 

Boucher, 4 C. ck I?., 562. 
I t  the case of Rex v. Y o T ~ ,  R. & R. Cj. C., 531, i t  was held 

by the twelve judges, that  if upon an  inriictment for mali- 
cious shooting i t  be questionable whether the shootin2 was 
by accident or design, cvi(1enc.e may be given tha t  the pris- 
oner at another time inteiitionnlly shot a t  the sanle perso:I. 

I n  Alabama i t  has bee11 decided tha t  "wl~ere  the quertion 
of identity or intent is involved, or where it  is ilecessary to 
show a guilty know led:;^ on tile part of the prisoner, evi- 
dence may be received of ot11er criminal acts than those 
c.l,arged i n  the in.3ictnlent." I'arboro~~gla v. State, 41 A!a., 
40.5 ; Tho? v. A'tde, 1.3 Ala.. 749. 

(3n indictrncnts f ~ r  reccivillq stolen goods krlowing 11le:u 
to be stolcn, the prosecntor llna I)een allowed to prove ser-  
era1 pets of like cllarartc~r, with the view of showing there- 
from a guilty knowledge on the part of the dcfeiltlant. 
\.JThar. Cr. Law, 4 639. I:ut us  w:ls suggested by the nutlior, 
t11cre should be some evidence ihowing n link o r  conueetio~; 
between them. 

I n  Rcz v. Duuis, G C'lr. & P., 317, on the trial of all in- 
dictment for receivhg stolen govdq, for the  ppnl pocc of shom- 
ing  guilty knowledge of the defendant, evidence was  admit- 
ted that othcr goods found a t  thc  m m e  time i n  the Ilouqe of 
the defendant, were stolen, although they were tile subject 
of an intXictment then pen t l~ l~g .  The  jildge before nhom 
it  was tried, said:  ' A  pnrticular line i~ now fixed upon. 
All is evidence with n view to the scicnfw Tlicre is no  ex- 
cluding tlic other articles found. Eut  I do uot t l i i~lli  3'011 
should go furtlter." Tha t  is, tll,it t11e eviJruce was admis- 
sible to show tire pill! /  h x r  l d y e  of tllc d e f t ~ ~ d a n t ,  I ~ u t  for 
no  other purpose. "It is i~nport, :nt not to coilfou~lil the 
principles upon which the two c1aqie.i of enspi rest. 0 1 1  the 
one hand it  is admissible to produce evidence of a distinct 
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crime to prove scienter, or make out the  res geatx, or to es -  
hibi t  a chain of circu~ilstantial evidence of guilt  i n  respect 
to the  act chargcd. On the other, i t  is necessary strictly to 
l imit  the  evidence to these exceptions, a n d  to exclude i t  
when it  does not lagitimntely fall within their scope." Wliar. 
Cr. Law, S 660. 

From the  investigaticn we have given the  sul)ject i n  
reference to the  case before us, we are  led to the conclusion 
t h a t  where the  ",collateral offence" is of the  satne character 
and counected with that  charged and tends to prove the 
guilty knowledye of the defendmt, when tha t  is a n  eszeutial 
element of the  crime, and especially wile11 the evidence 
adduced to establish i t  constitutes a part  of the res gcsta, as 
i n  this case, proof of i t  is admissible. There  is no error. 
Let this be certified to the superior court of Pender county, 
&c. 

PER CTTRIAM. h'o error. 

STA'I'E v. J O H X  W. ALPIIIN. 

'l'he defendant was chnrqed nrith obtzii~ing gootls by  f;ilsely rcpwsenl i~lg  
th:tt hc ownod a c c r t a i ~ ~  cow which he mortqiged to  the prosecutor to 
oht:zin credit, and :~fterwimlj refused to  sorrentler t!rc szrnr, nllrsging 
it to be t l ~ e  property of his wife. I t  mils in evidi:rlee t l ~ t  S ! I ~  solil t l ~ e  
cow to  a witn(% (bnt ret:lined poasessio~~) who t o l l  11et. slle n ~ i g i ~ t  1c::ep 
it by repaying the prier; a ~ l d  said \vitness in a. s ~ l h ~ ( l ' l : : n t  t r ; t x : ~ r t i o ~ ~  
with the clefend.t~~t husl~and roc:ivi:,l p :~yment  for the co;v o ~ ~ t  of hlq 
own fnntls, ant1 surre~lclcrecl ; i l l  anrc;~ij teretl  bill of s;de nl~ielt  m:ii tlv- 
stroyeci by clefe~ldant w l ~ o  tl~crenfter exerei;ecl control o r r r  tile prop- 
erty. 'rlicren!m:~ the conrt ci~:tr,qe,l the jnry tha t  the ~nni't:;:y,.,: co11- 
veycc! the l e p l  title in the propert,y to the pro;ecutor who h:d the right 
t o  c:dl for p o s c s i o n  before the same was dae,  a n d  t!ut  tile tm!isxction 
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I X D I C T ~ ~ I ~ T  for false pretence tricd at Fal l  Term,  1878, of 
Wal-sls Superior Court, before J l c K o h ,  J. 

Terdict of guilty, judgment,  a1)peal by defendant. 

A f f o m c y  Genwal, for the  State. 
dir. IT R. l iomgay,  for defendant. 

SJIITII, C. J. T h e  defendant is charged with obtainiug 
the goods of one 13. T. H a m ,  upon the f,tlse pretence a n d  
fraudiilent representation of his onnersllip of a cow and  a 
calf, the11 conveyed by mortgage td secure the price thereof. 
T h e  defeudaut, after expiration of the credit, refused on de- 
mand, to srxrreiider the  property to the mortgagee, alleging 
that t h e  cow a n d  calf belonged to his wife, and not to him- 
self. Several exceptions were taken during the trial, to the 
admissior~ of declarations of the  clcfendaut, which we do not 
deem it necessary to notice, nor the objection made to the 
permission given to t l ~ e  solicitor to introdr~ce other testi- 
mony, not strictly i n  rebuttal of that  offered by the  defend- 
ant.  T h e  evidcnce does not seem obnoxious to a n y  just ob- 
jection, stud the  admission of other evidence, was clearly 

.within tlle discretion of tlie presiding judge, according to 
the well cstablisl~ed practice. 

It was in  proof on the trial, that tlie wife of the  defendant 
owned several cows, nridamong them, tlieonedescribed i n  the 
mortgage, wllich, i n  March, 1872, slle sold and  conveyed to 
one Kornegay, and they mere allowed to remain i n  her  pos- 
session a11d care, for their use, until thr: 1st day of Septern- 
ber follswing, the said Kornegay telling her ,  she could keep 
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them if she desired, by repaying him the purchase money, 
with interest from that date. Nothing further transpired 
between them on the subject. 

Kornegay was introduced as a witness for the defendant, 
and- testified, that in  the rnontli of November following, the 
defendant, who had then become the husband of the former 
owner, came to witness, and sold him turpentine, remark- 
ing, that he would take the cows, if the witness would allow 
him to do so; that witness assented thereto, received pay- 
ment, and surrendered the unregistered bill of sale, which 
defendant tore in  pieces. 

A son of the defendant's wife, on behalf of his step-father, 
testified, that the cattle were paid for, out of the defendant's 
own funds, the fruit of his labor, and that he' had possession 
and co:ltrol of khem, since 1872, and had sold one, and kill- 
ed others for beef, treating the stock as his own, and without 
complaint, as far as appears, from his wife. The  other evi- 
dence, it is needless to recite. 

The  court charged the jury, " tha t  as Ham had the legal ~ title, he had a right to call for the possession of the prop- 
erty before the mortgage was due ; that the transaction be- 

~ tween Kornegay and the defendant, as detailed by his wit- 
ness, had tho effect in law, of puttiug the title of the cattle 
back with defendant's wife, and that he acquired no title by 

I the tranzaction.'" 
1 I t  is further stated that the  charge in full was given 

"upon the lam to which there was no  exception, save a s  
I above." From this we understand an exception to lrrtve 
I 

been made to so much of the instruotion as is set out, and 
to present the exception as i t  is set out. 

1 We are of opinion that, the evidence did not warrant the 
judge i n  ascribing to the transaction in  which  the stock was 
re-sold by Korneqay, the legal effect of re-vesting the prop- 
erty i n  the wife. As the funds used i n  the purchase be- 
longed to the defeudant, exclusive of any interest in the 
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wife, and h e  did not profess to be acting i n  her  belinif, nor 
have  a n y  authority from her, a reasonable iriference tuigllt 
be  drawn from the  facts, if sucll was not,  unexpliiined, their 
logical force, that  the  defendant bought for himself. The  
destruction of the  bill of sale J V O U ~ ~  be bu t  evidence bear- 
i n g  upon the question, whether he was acting i n  the matter 
for hiinself or as an agent of his nifi.. A t  least the evitleuce 
should have been left to the  jury, u l ~ d e r  p r o l m  dirretions, 
to guide them in  d e t e r r n i n i ~ ~ g  the  con~rac t ,  and  to wlionl it 
wai intended to convey the title. \FThere the  provisions of 
a contract a r r  ascertaiueci, its efrect is a question of law, to 
be dec.lared by the court. 

" Alt l~ough ,  generally, the  meaning of wortis in  a con- 
tract,  w l ~ e t l ~ e r  \i.rittcn or oral," says I:on\rLis, J , dc l ive~ing  
the  o1)inion ill Atlctms v. Rccrcs, (38 N. C., 134, is for tile court ;  
y t t ,  where the  proof of norck is ]lot, cleilr, aild their niean- 
ing i.; uncert,lin, and may be nfikctecl by the attendil~:; cir- 
cumstances, i t  innst nccessuily be left to the  jury to find it." 
T o  the  same effect are Idcy  v. ,S t twwt ,  4 Dev. & I h t . ,  160. 
Y01(q V. .Jcf~.i"s, I b i d ,  316. 

If the cattle belong to t l ~ c  c lcfenda~t  thcre was no  false 
prrtence, and if they do not ,  a n d  yet the defc.ncln~it believed 
them to be his, there would 132 no criuninnl intent. T h e  
subseqaent decl:iratio~is oi' the dclentlant tha t  the cow was 
hi.; n ife's property, and 11is r e f n s ~ l  to surrender, h a r e  no 

mtroact ive force in  m a k i ~ i g  a n  act cri~niiln!, w1i;cI~ wd'j not 
so before, and n ere circnmqt:inces tenc1l:lg to sl~oiv tll,? sci- 
~ ~ i t e c  merely, :]roper for tile con~itlcration of the  jnly, if  tlle 
cattle sre1.e not ill fact liis o\v11. \Ye th ink the caw has llot 
been fairly left to the jnry,  a n d  i n  nsjulil i~lg to decide the 
quest io~i  of title upon t h e  v q u e  evitl~ilce off'ered, the  jutlqe 
committed an  error, which ent~t le ,  the clefenclaut to i l  ilew 
trial ,  and i t  is SO adjudged. 

Error.  Th2 i1 .e  rle m ~ o .  
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STATE V. MALLOY ALLRED: 

Defendant was inclfcted under Bat, Rev, c11. 32,§ 66, and the facts found 
by a special verdict were that he sold to prosecntor a pair of shoes a t  
$1.40, received therefor $1.50, and paid him the ten cents change in 
counterfeit coin ; Held, not guilty of obtaining molicy by false token- 

(State v. Reese ,  53 N. C., 637, cited and apprvecl.) 

INDICT~IEWT for cheating by false tokens, tried a t  Spring 
Term, 1880, of RANDOLPH Superior Court, before Seymour, J. 

The  state appealed from the ruling of the judge upon 
the special verdict. 

Attorney General, for the State. 
Jfi. Jas. T. Morehend, for the defendant. 

SMITH, C. J. The defendant is charged with obtaining 
from one David J. Staley, by ineans of a counterfeit half- 
dime which the defendant knew to be such, good and law- 
ful money of the United States of the value of sixpence, 
with intent to cheat a n d  defraud the said Staley. On the 
trial, the jury rendered a special verdict in which they find 
that  the defendant sold a pair of shoes to the prosecutor a t  
the price of one dollar and forty cents, and received in pay- 
ment one and a half dollars in two pieces of silver coin. 
The  defendant paid the difference i n  two spurious half- 
dimes to the proseeulor, knowing that they were spurious 
and worthless. Upon these facts, His Honor being of opin- 
ion that  they do not constitute the offence designated in 
Battle's Revisal, ch. 32, 5 66, directed a verdict of not guilty 
to be entered, and from the judgrnent thereon the solicitor 
appeals. 

The  esscnce of the offence imputed to the defendant con- 
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sists in  his obtaining the money of the prosecutor by ~ e m s  
of and through the false and Traudulent pwteuce int~olved 
in passing two spurious as aud for genuilie half-dimes of 
the coinage of the United States, and in this aspect bears an 
analogy to those forms of larceny where (under pretence of 
hiring) a person with felonious intent gets possession of and 
converts the property of another to his own use. 111 such 
case, there is no legal assent to the change of possession in 
consequence of the vitiating effect of the fraod by it 
tva3 brought about. 

The money of the prosecutor vas  not obtained by any 
fraudulent representation or practice by tvhicl~ he was in-  
duced to part with it, nnr does i t  appear that any intent to 
cheat or defraud entered the mind of the defendant before 
he received it, and the criminality of his conduct is in pay- 
ing over the change due,in counterfeit coin, that is, in  pass- 
ing counterfeit money with a knowledge of its character, 
and this is not the critne with which he is charged. 

While we ore not called upon to determine the sufficiency 
of the bill of indictment in form to warrant judgment had 
i t  been authorized by the vxdict ,  pet to avoid an  inference 
of our approval we suggest ~ l l c ~ l i e r  there is definitely 
described the property alleged to have been obtained from 
the prosec~llor under the opinion in the lecent case of Strrt.: 
tr. Reese, 83, N. C., 637. 

Tl~ere  is no error. Let this be certified, ckc. 
PER CURIAM. No error, 
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False Prdense- Horse Trading, 

'l'o s~istain an  iudictn~ent under the st:ltute for obtaining goocls by false 
pretence, there muat be a false rel)resentation of a subsisting fact. k c .  
State v, Phife~,  65 N, C., 3-21. The statement of an  opinion c w n  if 
false will not sustain such a n  indictment. T o  say that the eyes of n 
horse are ~ouncl is n~e re ly  the expreppion of an  opinion, but to say 
'' that  there never has been anytiling the rnattcr mitlr the eyes of the 
horse," is the staterncnt of a fact, which if false is nithin the statnte 
and inclictal~lc. 

INDICTMEKT for false pretence, tried at Fall Term, lMO, of 
TRANSYLVANIA Superior Court, befor? Gilrner, 

The  defendant was tried upon two bills of indictment 
the one found at the spring term, ISSO, and the other a t  the 
fall term, of said court, for obtaining a mule, the property 
of one Joseph Kemp, by false pretences. 

The  assignments of the false pretences in the fjrst bill 
were that a mare which the defendant exchax~ged for the 
mule was sound, that there had never been anything the 
matter with the said mare, and tbat there had never been 
anything the ~ ~ a t t e r  with the eyes of the said mare, which 
assignments were ~legatived by the averments that the eyes 
of the mare were weak, diseased and unsound, and that the 
mare was wind-broken, and was then and there subject to a 
certain disease known as cholic. 

The  assignments in the second bill were that the mare 
was sound, and had sound eyes, which were negatived by 
the averments that the said mare was not sound, and the 
eyes of the said mare were not sound, but that she was dis- 
eased, and then and there was subject to a certain disease, 
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eonimonly known as wind-sucking, and other diseases, to 
the jurors unknown. 

There was evidence tending to show that ihe mare had 
weak eyes, and had been treated for the " hooks," that she 
was also what is called a wind-sucker., that the defendant 
1epre:ented to the prosecuting witness that her eyes were 
sound, acd that nothirlg had ever been done in the wag of 
doctoring her for diseased eyes. That  the prosecutor, rely- 
ing upol: these staten~ents of the defendant, exchanged his 
mule for the mare, and she afterwards became worthless and 
died. 

'I'herc was a verdict of guilty and a motion in arrest of 
judgment, upon the ground tha t  the bill of inrlictment 
charged no offence against the crinliual law. Motion sus- 
tained, and the state appealed. 

Attorney Ge??eml, for the State. 
d11'. J. 7.1. Merrimon, for the defendant. 

ASRE, J. The line of distinction between the cases of 
false representations that come within the statute and those 
that do not,is so very narrow and the cases bordering there- 
on so shadow into each other, that i t  is often difficult to de- 
cide upon which side they fall. 

There have been but few of such indictinentsin this state 
previous to the year 1871, when the case of State v. Phifer, 
65 N. C., 321, canle here on appeal. The  court in  that case 
laid down the rule which has been since followed, " tha t  a 
false represen tation of a subsisting fact, calculated to deceive 
and which does deceive, and is intended to deceive, whether 
the representation be in writing, or in words, or in acts, by 
~vhich one Inan obtains value from another, without cum- 
pensation, is a false pretence, indictable under our statute," 
but with the qualification that i t  did not extend to the mere 
" tricks of trade," as  they are familiarly called, by which a 
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man puffs his wares, and deceives no one--as this is an  ex-  
cellent piece of cloth, or this is the best horse in the world. 
To illustrate further: if one, in selling a tract of laud. 
makes false and exaggerated representations of its fertility, 
'kc., that will not be inr1;ctable; but if he falsely states that 
there iq a house oil the land, that is a false pretence, because 
it is a false statement of a subsisting or specific fact. So in  
the sale of a horse, if the seller should say he is first class, 
a11 right, that would not come within the statute; but if he 
said i t  is the celebrated horse, " Charlie," and i t  is not, that 
is indictable, for i t  is the false representation of a subsisting 
f d ~ t .  

Bishop, in his treatise on Criminal Law, (vol. 2, p. 431), 
says : " Now an opinion, a mere opinion, is not a false pre- 
tence, but any statetnent of a present or past fact is one if i t  
is false. When two nlen are negotiating a bargain they 
may express opinions about their wares to any extent they 
will, answering, if they lie about the op i~~ ions ,  only to God 
and to the civil department of the law of the country." So 
in  a New Jersey case, State v. Tcrrdin, 5 Dutcher, 13, referred 
to by Bisllop, on page 434, where a man was induced to 
part with a note held upon a debtor, a t  a sacrifice, by the 
false statement that he was of small means, and unable to 
pay t l ~ e  debt in  fnll, which he knew to be false ; i t  was in- 
sisted in his behalf that whether this debtor was insolvent 
or not, a i ~ d  was unable to pay in full or not, were matters 
of opiuion, but the majority of the court held they were 
matters of fact, in distinction from opinion ; therefore t l ~ e  
indictment could be sustained. This is like our case. The 
defendant falsely stated "that  there never had been any- 
thing the matter with the eyes of the n~are." If he had 
simply stated that the eyes of the mare were sound, this 
would have been not!ing more than the expression of an  
opinion, which we think would not have come within the 
statute; but when he says there never has been anything the 

48 
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matter with them, this is a fact, 2nd when it  is negatived 
and p~oved  that  her eyes were disensed,and had beet) oper- 
ated upon for " t h e  hooks," within the hnowlec?ge of the de- 
fendant, i t  is the false represel~tation of a ft&, and is a false 
pretence within Bbe statute. 

There iserror. The judgment of the court below must he 
reversed. Let thiu be certified to the superior court of Tran-  
sylvania county, tha t  further proceedings may bi: hail 
according to this opinion and  the law. 

Error.  Reversed, 

STATE V. THOMAS LA~IIIAEP.  

Fortticution and ilduitery-Iizdict~nenf. 

In fornientio~i and adultery, where the inclicl~irent: c11:trged t11.1t the dl;- 
fendants " did ~unl:~rvfully and adr~lteronsly bed and colx:~bit to#<%l~or,'' 
without merring tllat they were m:tIe aocl fe~nnle  a110 l lu t  ~ i~n~ ' r ie t l ;  
Ileld to be snfficient. 

(State v. A l d ~ i d g e ,  3 I k v . .  331; Stale v. Dicli~izson, I r k v .  c(i: Bit,, 349; 
State v. Cowcll, 4 Ired., 231, cited ant1 approved.) 

IXDICT~~ENT for fornication ant1 adultery tried a t  Fall  
Term, 1850, of I~OBESON Superior Court, before At cry, <l 

After the  jury returned a verdict of guilty, the defend:~nt~ ,  
Thomas Lashley and Narcissa Monroe, moved in  arrest oh 
judgment 011 the ground tha t  i t  did not euficiei~tly appear 
from the bill that  the defendants were of different sexesd 
The  solicitor for thestate insisted, that  although the def'end- 
ants were ilot described as " male " and " b'enlale," yet t he  
averment that tLey " did unlawfully and adillterously bed 
and  cohabit together" was sufficient to negative the mar-  
riage, and by necessary implication included the al legat~ou 
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'that they were male and f e m ~ l e  ; and that no more specific 
averment was needed to inform the defendants of the nature 
of the claarge against them, The motion was overruled and 
the  defendants appealsd. 

ilttornq Gemml, for the S t,a te. 
Xessva Bowland ck McLeaa, for defendants, 

SMITH, C. J. In Rote v. Aldridge, 3 Dev., 331, the bill of 
$ndictment was held to be defective. and the judgment was 
arrested for want of an averment that the parties were un- 
married ; and delivering the opinion, RUFFIS, J., says : 
" The charge then is one of a man and woman bedding alld 
cohabiting together i n  his house without an allegation that 
they had not intermarried, and without applyiug the epithet 
adulterously or concluding that thewby they ~ommiited the  crime 
qf adultery." To make the intercourse criminal under the 
statute, there should be, lie adds, "an express negative af- 
firrnatjon that they thus colwbited, not beir~g liushand and 
wife, or no6 being joined together in matrimony, or pu:rhaps 
by the application of theepithet addterously to it." 

In  State v. Dickirtson, 1 Dev, c% Bat., 349, there was a simi- 
lar omission, and the charge was that the defendant did 
cotnmit fornication with the woman, without stating the 
act winich constituted the criminal uffencei and the bill was 
held to be insufficient. 

The  present indictment does not in  express terms declare 
the sex of the parties, but i t  does negative the marriage re- 
lation and charge fhat they did unlawfully and adulterously 
bed and cohabit together, and did then and there commit 
fornication and adultery. If theaverment uf an  adulterous 
intercourse implies the absence of the marriage relation and 
is equivalent to a negative of it, more forcibly does it imply 
that the parties to i t  are of different sexes, and dispense of 
a n  allegation of t h ~ t  fact, 
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The hill is also free from the defeet held to be fatal in Stnte 
v. Diekinson, szipra, since it does charge the cornmission of 
the acts forbidden by the statute and characte~ize them as 
making the offence of fornication and adultery. The statute 
does not now use the words "'fornication and adultery," 
formerly contained in it, the distinction between which is 
pointed out by RUPPIN, J., in  State v. Cowell, 4 Ired., 231, 
but simply prohibits tbe sexual intercourse, or lewd and las- 
civious associating and bedding and cohabiting between per- 
sons not married to ewh other; and we think the offence 
su6cie11tly set out in the bill. 

There is no error. This will bc certified that judgment 
may be prorlounced upon the veadict. 

PER CURIABL No error. 

1Tornieide- Circumstantial Euidence- Tracks-&pe+-~ecd 
Evidence- Trial. 

I. On a trial for murder, where the prosecdtion relies upon circnmstan- 
tin1 evidence. it is competent to prove that certain tracks were meas- 
nrcd and on comparison corresponcIec1 with the boot of the p~isoner in 
size and shape ; and this, where the meas~~rernent and comparison are 
made without the presence of the prisoner or previous notice to him, 
I t  is not necessary that a witness +hodd be a11 expert to entitle him to 
testify as to the identification of tracks. State v, Reit2, S3 N. C., 634, 

2. In  srrcll case, to shon the motive of thc prisoner, the state was allowed 
tointroduce a record of an indictment pending agamst the prisoner 
and others charging them with larceny, and to prove that the deceased 
was implicated in the same, but having tnrnecl state's witness was 
omitted from the indictment; Held no error. 

3. Discussion by RUFFIN. J., of the admissibility of records as eviclence 
of their existence, and of par01 testimotiy to shaw the  applicability d 
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a 1)articnl:lr par t  thereof ta prove a particular fact; and of the  prin- 
ciple governing the rule res inter alios acta. 

4. The conduct of a trial  i s  left to the discretion of the  judge presiding; 
so, whrrc on a trial for murder the prisoner objecked to furtherexami- 
nation of witnesses on account of a supposed informality in the oath 
t a k w  by thcm, a n d  thc  solidtor w w  permitted torera l l  and re-examine 
the .date% witnesses aftcr the administration of the  oath pmseribed by 
statute, alfd where the said witnesses were not s rpa ra t~ i l  when recalled 
for their second csaniinatbn, the yrisonrr ~ m t  renewing his request 
therefor; Held, that  thcse and like excrptions are adtlrrqsril to the dia- 
cretion of t l ~ c  conrt, the  exercise of wliieh will not bc reviewed. 

6. On such trial, the prisoner alleged micconcl~ict of HI(& jury in allowinq 
%heir officer t o  be present xt their ~leliberation~, and in respect to which 
the c m r t  Powd the facts to be: (1) The oficer, mistaking 117s duty, 
commanicated to colanee1 his belief as to how the jury wcre tlividr& 
y'2) He sleptin the  room with thc jury, but was not present a t  a n y  time 
when they were discussing the case. (3) No improper commr~nicatioos 
were made to or  by the jury; and the conrt refused a motion for a 
new trial; Hdd in such case that t he  cimnmstanees being such as to 
p u t  a suspicion on the verdict by showing, not that there was, but might 
have been andue influence on  the jury, the granking of a new trial was 
matter of discretion ; but if the fact had been that  und~!e influence 
was brovght to  bear on  them. this court would direct a new trial to be 
hacL 

Q&ate v. Skghercl, 8 Ired., 1%; &ale v. Tilyhnzm, 11 Ere&, 51.3, cited 
a11d approved,) 

INDICTMENT for murder, tried at Fall Term, ISSO, of 
CLICAVELAND Superior Court, before Seymour, J. 

The opinion contains the facts. The jury rendered a ver- 
dict of guilty, judgment, appeal by prisoner, 

Attorney General, for the State. 
News. Bynum & Ovier, for the prisoner- 

RUFFIN, 3. The prisoner was indicted a t  fall term, ISSO, 
sf Lincoln superior court, for tbe murder of one Joe Roark, 
mad having procured his cause to be removed, was tried at  
hll term of Cleaveland court. 
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The  killing occurred on tIls 10th of August last, about 
9 o'clock a t  night, i n  a street of the  town of Lincolntm. 

The  state introduced tlie sister of the deceased, who testi- 
fied that her brother was shot in fron'e of her house ; ilia8 
hearing him cry out she weut to  her doo:., and there saw 
some one over her brother beating him on t he  head ; where- 
upon she made an outcry and tile person fled, going across 
the " c h a r c t ~  lot," and towards the railroad. 

The  deceased made a declaration before his death, 80  tlio 
effect Illat two men met arid passed h i m  on the street, wlieu 
one turned and sllot him, and the11 rau across the "church 
lot." The  state then oEered evidence to show that there 
were tile tracks of some one leading from near the  spot 
where the sl~ooting occurred, and across the cllurcli lot, and  
tllei~ce down the railroad for some distance and up a street: 
wllen tlie impressions ceased, but their direction was to- 
wards a quarter of tlle town wlierc a nnmber of colored 
people, inc11idi1)g tlle prisoner, live?. 

The state tllel.1 offered to prove by a nu~nber  of persons 
that  they had ~neaqured tllese tracks and applied the meas- 
urernent to the boots of the prisoner, to which tlie prisouer 
objected, on the  ground that the measurement and compari- 
son 11:1d been ride in his absence, and thnt  h e  was entitled 
to notice, and to  have been present or represented a t  such 
c o m j w i s o ~ ~ .  T l ~ e  court  c~verraled the objection, aud the  
witness deposed to lilkirlg the measurement of the tracks, 
ant1 to its correspondence viitlt the prisoner's boot i n  size, 
shape and other p:~rtirulars. 

The theory of the state W ~ S  thnt the prisoner had a motive 
to kill the deceased arising out of it desire to rid himself of 
the cviderice ha :cpprehendecl t l ~ c  deceased would give 
against him in a prosecntion for larceny then pending 
: ~ p i m t  h i w  ; arid in support of this, the state ofkred in 
evidence the record of an indictment for larceny, found at  
spring term, ISSO, of Lincoln superior court, against, the 



JANUARY TERM, 1881. 759 

prisoner and five others, and upon which the deceased was 
the  only witness endorsed a s  hdving been hefore the grand 
jury ; and  to show by the clerk of that court, who producerl 
the record, and by the record itself, that the deceased 1:ad 
heen originally implicated ill the sarne eharge of l a~ceny ,  
bu t  having turned state's witness against the prisoner and 
others indicted with him, he was omitted from the indict- 
ment. To all of whieh evidence the prisoner objected upon 
the ground that  i t  was irrelevant, ba t  the eourt overruled 
t he  objection and admitted tlie evidence. 

The  trial lasted through two days, and some of the state's 
wituesses were examined the first day and some tlie second ; 
after t l ~ e  state laad rested i ( s  case on the second day, the 
prisoner called to the stand a witness that  had been sworn 
but  not examined by the state, and during his examination 
i t  was discovered that the oath which had been atlniin- 
dstered to him and a11 the witnesses that had been previ- 
ously examined, differed from the oath prescribed by the 
statute, and thereupon the prisoner ob,jeeted to l ~ i s  fur t l~er  
examination and insisted that  all the testimouy ~)reviously 
taken was incompetent, because it  had not been given under 
t he  sanction of the proper oath. The  solicitor the11 asked 
and  was allowed to recall all  the witnesses and after having 
ctlie prescribed oath adtninistered to examine thein anew, 
to  which the  prisoner excepted. 

When the  trial was &out to begin on the first day, the 
judge9 a t  the instance of the counsel for khe accused, directed 
t l ~ e  state" witnesses to be separated, and the sarne was done 
du r ing  their first examination; but when tl;ey were recalled 
a n d  examincd the second time (after the discovery about 
t he  o a t l ~ )  the prisoner made no such request, and  the conrt 
no such order, so that  some of those witnesses were in  the .  
murk room dur ing  the examination of the others ; to which 
She priwner excepted. 

One of the state's witnesses, after his examination on the 
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first day, went to his home in  the  country, so tha t  h e  
was not present when the other witnesses were recalled a n d  
examined on t h e  second day, bu t  arrived while the  prisoner 
was examining his witnesses, and after he  closed his ease 
the  solicitor was allowed by the  court to examine him, to 
which the  prisoner excepted. 

After the  verdict the  p r i ~ o n e r  moved for a new trial upon 
the  ground t h a t  t l ~ e  officer in whose charge the  jury were 
placed was i n  the  room with them dur ing  the whole of one 
night,  when the jury were considering of their verdict;  and 
that  dur ing  the time he  made frequent co~nmunicat ions  to 
the  solicitor and others of the  progress of their  cJ,elibera- 
tions, and  how, and  upon what points they differed. 

T h e  court heard the  affidavits of the prisoner nnd other 
persons, and from them, made the following findings : 

1. T h a t  the  officer, under  a mistaken view of his cluty, did 
conlnlunicate to the  counsel for the state and  one of the at-  
torneys for the  prisoner, h is  belief as toohorv the  jury were 
tiivided. 

2. T h a t  h e  slept i n  the  room wilh the  jury, b u t  was not 
present with them, a t  a n y  time, when they were deliberating 
upon, or discussing t h e  case. 

3. T h a t  no improper communications were made to or by 
the  jury. And  thereupon the court overruled the prisoner's 
motion to which he  excepted. 

W e  know of no  principle of law, o r  rule of evidence, un-  
der which the testimony offered by the state in regard to 
the  exnminatio!~ of the  tracks and boots of the  prisoner, 
should have beeu excluded, because made i n  tho absellce of 
the prisoner, or without notice to h im,  to be present. T h e  
counsel who argued t h e  case here for the prisoner, cited us 
to no  anthority i n  s ~ p p o r t  of the  position, and i t  1s cl~fficult 
to conceive that  any  such could be found : as to admit  it, is 
to put  a n  end to all inquiry into  the  co~nnlissisn of offences 
depending upon the  introduction of circumstantial evidence. 
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I n  such cases, t h e  very effort is to ascertain the offender, 
and unt i l  facts and circumstances are established, which 
seem to indicate with reasonable certainty, wllo he  is, there 
can be no one to whom notice could be given a t  tlle difyer- 
ent  stages dur ing  t h e  progress of the  investigation. Jl'tien 
the  guilty one is thought to be discovered, and h e  is p u t  
upon his trial, then, the  law and the  constitution declare i t  
to be his r ight  to be informed of the  accusation against him,  
and  to confront with opposing witl:esses, those tha t  m:iyt)c  
brought against him ; but  not utitil then ; and every such 
r ight  was conceded to the  prisoner i n  this case. The pris- 
oner's counsel did not strelluously urge this poi11 t upotl t h e  
court, but  laid the  stress of his argument  upon the i n c o ~ n  
petelicy of the evidence i n  relation to the  tracks, a ~ i d  their 
correspondence with theprisoner's boots, because, i t  did not  
appear tha t  t h e  witnesses who testified to t l m e  matters, were 
experts, or were acquainted with the  tracks of the  prisoner. 
I11 regard to which, i t  might  be sufficient to sny, that no 
such point y a s  taken in  tile court below, and  therefore, 
could not be taken l ~ e r e  for the  first t ime;  but  being a case 
involving the life of the accused, we should hesitate to deny 
h im the advantage of the  point, upon any such technical 
ground, if we feit t l ~ a t  there was a n y  force in it. But it has 
been so frequently, and so recently decided by this court, 
and so clearly taught  in  all the elementary authors, tha t  i t  
is not necessary that  a witness should b e a u  expert to entitle 
11im to testify as  to the  identification of tracks, and  their 
correspondence with the  shoes that may be wort] hy parties 
on trial, as to leave i t  no longer an  open question. 

11s to the  introduction of the  record of the ind ic tn~en t  for 
larcet;y, against the  prisoner and others, which the state of- 
fered to fix the  prisoner with a motive for the  co~nrnission 
of the crime, i t  certainly mas not subject to the  05jection of 
irrelevancy urged in  the  court below; for beiug a case, turn- 
ing upon circumstantial evidence, arld the state having, as  
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it  :ill~~gc.tl, tnailc proof of tile corpus delicti, a r ~ d  having shown, 
by tl!e track?, that  the prisoner was in  such a situation as 
gave Ilim the opportunity' to conlmit the act, i t  then became 
i11,~11n1bent upon it,  to fix l~ in i ,  if possible, with the motive, 
anrl s u w l j ~  l i o t h i ~ ~ g  could have a stronger tendency, or be 
more relevant, tllan to prove just what the state proposed, to 
wit:  tllnt the prisoner was then under an  indictment for so 
gr :~ve all on'encc, :tnd that the deceased was mainly, if not 
entirely, relied upon for his conviction : and to sllow that 
he  was tlliis indicted, there could be no higher or better 
pruof than t l ~ e  record of the iudict~nent  itself. T l ~ e  pris- 
0 1 1 ~ ' ~  counsc1, seemingly yieIded this point too, as he  did 
not urge i t  before us, b ~ i t  assumed the position that  t he  rec- 
ord came vi thin the p r i ~ ~ c i p l e  of yes infer nlios acla, and was 
tl~erefore inc.ompetcnt. \Ve do not think i t  subject to this 
objection eitller, as we understand the ruleof evidence to be 
that  a record is evitlence of its existence (and this was all 
that tile state so t~ght  to establish by it) against all the world. 
When oXered to conclude or estop as to their subject matter, 
records are admissible only as to parties and privies, but when 
ofrered merely to prove their existence, and that a certain 
t l~ i l iq  I ~ S  done by the court, they are admissible against 
st~:i:rgc.r" in any matter of controversy, i n  which they may 
be n ~ a t e r i d  ; :ind not only are records co~npetent in such 
cases, L u t  particular parts of records, when offered to show a 
particular fhct, and their applicability to the subject may be 
shown by p r o 1  testimony. " A judgment," says Greenleaf, 
in section 527 of his treatise on Evidence, '' when used by 
way  of'inducenlent. or to establish a collateral fact, may be 
admitted, though the parties are not the same." And again 
in s~c t i on  ,575 he says, " a  verdict atid judgrnent in any case,, 
are ;tla.ays admissible to prove the fact that the judgment 
was rendered or the verdict given ; for there is a material 
diff'erence between proving the existence of the  record, and  
its tenor, and using the record as the medium of proof of 
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matters of fact recited in  it." I n  this particular,itstandsupola 
the  same footing with a deed, which is evidence of its own ex- 
istence against a11 the  world; bu t  of t h ~  t ruth  of the  matters 
recited therein, i t  is evidence against parties and privies 
only. Fo i n  the case of Aate  v. Shepherd, S Ired., 105, which, 
in  many  particulars, resembles the  present case, the  state, 
hav ing  s!~own that  the  deceased had bought the  land of the 
prisoner a t  sheriff's sale, and tha t  the prisoner had threat- 
ened to slay h im whenever he  took a deed for it, offered iin 
evirierlce a deed which the sheriff had given him a short  
t ime previous to the  killing, which was objected to, upon 
t h e  ground taken here, of i ts  being res intcr d i o s  acta, b u t  
the  court, t rying the prisoner, ruled i t  to be competent, and  
up011 a n  appeal to this court, t h e  rul ing was _approved. I n  
t h e  l ight  of these authorities, this court feels constrained to 
overrule the  exception of the  prisoner iu this particalar, and  
to say tha t  the  record was competent evidence for the  pur- 
pose for which i t  was offei-ed by the state. 

As to the  alleged irregularity in  the  conduct of the  case, 
consisting in  the  court's having allowed the solicitor after 
the  discovery of the  supposed error i n  the  oath which was 
a t  first administered to the  witnesses, to recall and re-ex- 
amine  all  the  state's witnesses, we cannot see that  the  judge 
below could have proceeded under  the  circumstances other- 
wise than h e  did. If h e  had made a mistrial, it would have 
raised a serious question as to whether the  prisoner having 
once been in jeopardy could again be p u t  upon his trial. It 
was upon a n  objection urged by the prisoner himself, t11at 
h e  determined to  praceed n o  fur ther  in the  trial until tho 
witnesses were re.sworn, so tha t  their testimony should go 
to t h e  jury under  the  sanction of the  proper oatl). I t  is im-  
possible for the  law to foresee and provide for all the con- 
tingencies that  u a y  arise unexpectedly i n  the  course of 
trials on the  circuits, and something must be left to the  dis- 
cretion and sound judgment of the  judge, and this court 



764 I N  THE SUPREME COURT. 

will not undertake to review the exercise of that  discretion. 
I t  is true that if it should appear that this discretion had 
been so exercised as that  the prisoner had been deprived of 
a fair trial, this court, as said by the late Chief Justice i n  
the case of Shte v. l'ilghmnn, 11 Irecl. 513, would assert the 
right to grant a new trial. But we cannot perceive that this 
prisoner's rights were in any way impaired by the action of 
His  Honor in the premises. 

All trials proceed upon the idea that  some confidence is 
due to huinau testimony, and that this conficlence grows 
and  becomes more steadfast in proportion as tlle witness has 
been subjected to a close and searching cross examination; 
and  this, because i t  is supposed that such an  examination 
mill expose any fallacy that may exist in the staterncnt of 
the witness, or any bias that might operate to make him 
conceal the truth, and trials are appreciated in  pruportim 
as they farnish the opportunities for sucli critical examina- 
tions. To those who are accustomed to participate in trials 
a t  tlie bar, i t  is well understood to be a11 inestilnable adran-  
tage to be able to enter upon a cross exarr~ination cf an adver- 
sary'switnesseswith aknowle4geof what their answers would 
be to qoestions propounded, and of their bias and preju- 
dices. So that, in the opinion of this court, the prisoner, 
:o far from being prejudiced hy tlle actiorl of the court be- 
low, had afforded liim i n  the fact that  his counsel had two 
opportunities to cross.examine the witnesses of the state, an  
advantage that  rarely falls to the lot of parties situated like 
himself. 

I n  regard to the failure of the judge to direct a separa- 
tion of the witnesses when recalled for t l~e i r  secotid exami- 
nation, i t  is sufficient to say that no request for their separa- 
tion was made by the prisoner. It was a t  his instance that  
the first order was made, and if repeated, i t  is impossible to 
suppose tha t  his request would have been disrega~ded. U~l t i l  
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requested, the judge had no means of knowing that in the  
changed conditiou of the case it  mas still desired. 

The counsel did not press the exception growing out of 
the fact that thz  court permitted the solicitor t o  call a wit- 
ness after the prisoner's case had been concluded, conceding 
i t  to be a matter addressed to the discretion of tlre presiding 
judge, the exercise of which could not be reviewed here. 

The last grouud of exception taken for the prisoner was 
the alleged misconduct of the jury in allowing their officer 
to be present a t  their deliberations. After a careful consid- 
eration af the statements contained in  the record and the 
affidavits which accompany it, we caunot say certainly that  
any undue influeuce was brought to bear on the jury. In- 
deed we concur with IIis Honor in  thinking there was 
none, and that the most that can possibly be said, is, that  
there might have been as there was the opportunity for it. 
Such being the case, i t  was a matter wholly in  the discre- 
tioa of bile presiding judge to determine what should be 
done in the premises. " If," says the late Chief Justice in 
Filghwan's case, "the circumstances are such as merely to 
put a suspicion on the verdict by showing, not that  there 
was, but tha,t there might have been undue influence 
brought to bear on the jury, it is a matter within the dis- 
cretion of the judge presiding; but if the fact be that undue 
'influence was brought to  Sear on them, this court as a mat- 
%er of law will direct a trial to be had, for in  contemplation 
of law there was no trial." 

There is no error. Let this be certified that the court 
below may proceed to judgment. 

PER CURIAM. Xo error, 



On trial for murder wliel'e the prosecntion relies upon circ~~mstautinl  evh 
idence to couvict the prisouer., the inqr1il.y as to collaterni factsj which 
must be establishe~l by diwct eritlence, is wetricted to those having a 
reasonable connection with the tnain fact nt issrrc-not s r ~ c l ~  a conncr- 
tion as will shorn that tile rollnternl and main fdct often go together, 
but such as will show that they most ~iaually (lo ED. Thfs rule applied 
'to the facts of this case entitles the prisoner to n new trial for error 
coinmittcd by the court in not witlrdmwii~g from tlie j~ i ry  the testiruony 
:.elating tn tlic motive of the ]?risoner in liillin,y tlrc t1eoc:asetl. 

fBottorns v. h h t ,  3 Jones, 134; Slat6 v. Tli'ieaon, G3 N, C., 336, cited and  
al1proved.j 

I N D I C T ~ ~ E N T  for murder, trier! a t  Fall Term, 1580, of IZ',.I$H 
Superior Court, before Gudgw, J. 

The prisoner was charged with the killing of Crawford 
Eatrnan on the 23d day of November, 187s. The jury ren- 
dered a verdict of guilty, and from the judgment protlounced 
be appealed to tbis court. 

A t t o r n e y  General, for the State. 
J f e m s ,  Coww & Tbodard ,  for tlle prisoner, 

RUFFIN, f. Of the several exception3 taken for the prish 
oner on the trial below, i t  is necessary that we should con- 
sider those only which go to the incon~petency and insuffi- 
ciency of the evidence admitted and relied on for his contric- 
tion, as we are of the opinion that these were well taken and 
entitle hinl to another trial. 

\Ye understand fiom the case as stated that there was no  
direct evidence to connect the prisoner with tlie homicide, 
but.that the state for this purpose relied wholly upon the 
inferences to be deduced from the evidence stated in the 
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case, and no other, as ~ o ~ l s t i t u t i n g  a chain of circumstnnces 
sufficiently strong to warrant a conviction. T l ~ a t  evidence 
mas as  follows: 

After establishing the fact tha t  on a certain Saturday 
morning t h e  prisoner end the deceased, the latter being a 
lad of eleven years of age, carried about a hundred pounds 
of cotton to the town of Wilson a n d  there sold it, tllat on 
their  way home in the  evening, the  two had aorne clisagreed 
inent about a small sum of money which the deceased al- 
leged the prisoner owed him, and tha t  the  killing was done 
on tha t  same Saturday night, t h e  state offered to show by one 
Jones, and after exception on the par t  of the  prisoner, was 
allowed to show, that  on the same night  about midnight  the 
witness mas aroused by the barking of his dog, and IInrne- 
diateiy went to his cotton housc where he found tha t  about 
o i e  hundred pounds of cottoll l ~ n d  been stole11 ; very early 
the  next  morning he  went ag t in  to the  cotton house w11tre 
he found tracks of two persons, which, being familiar w i th  
the  tracks of the deceased ectl of the  wife of the  prisoner, 
h e  recognized as theirs ; and about twenty-five yards from 
t h e  cotton house in the  jam of a fence he  fcund the tracBs 
of another person, which seemed to be those of a Inan, b n t  
whose he could not tell ; tha t  the tracks after leaving the  
cotton house went through a lane and turned into a ~ ' a t l j  
leading ton-ards the  house of the  prisoner, but could be 
traced no  fu r ther ;  that until  the  Saturday night in  ques- 
t ion witness had not visited his cotton house since the  
preceding Thursdar ,  but  there had been no  ra in  in  the 
meantime : And by one Locust, tha t  on the Monday morn- 
i n g  next  after the homicide he  h a d  examined the prisoner's 
cotton crop as  i t  stood in t l ~ e  field, and found that not more 
than  ten pounds of i t  had been picked out. 

T h e  theory suggested by the state, and which the  solicitor 
argued was supported by  the foregoing facts, was, that  the  
prisoner a n d  the deceased had  been associated in  the  larceny 
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of the cotton taken frorn the cotton-house and sold in  Wil- 
son, and that tlie prisoner's motive to slay the deceased was 
to prertsnt his being a witness against himself in the event 
he should be charged with that offence. 

After tlie evidence was closed, the prisoner through his 
counsel moved the court to withdraw from the consideration 
of the jury the testimony of the two witnesses, Jones and 
Locust, for the reason that if taken to be altogether true, i t  
could raise but a bare suspicion of the motive ascribed to 
the prisoner on the part of the state, which the court de- 
clined to do, and the prisoner excepted. 

In  considering the competency of the testimony excepted 
to, we will not stop to inquire whether any part of i t  comes 
within the rule of res inter alios nctu, though we are not by any 
means sure that  much of i t  might not have been excluded 
under the principle of that rule. 

As many crimes, and especially those most dangerous in 
their consequences, were perpetrated with such secrecy that 
no direct proof could be adduced to establish the guilt of 
the offenders, i t  early became necessary for the protection of 
society that the courts should countenance a resort to cir- 
cumstautial testimony, that is, should permit certain collat- 
eral facts to be established by direct evidence, from which 
facts inferen :es n i g h t  reasonably be drawn as to the exist- 
euce of other facts inconsistent with the innocence of the 
accased. But  it was soon discovered that such a practice,, 
while i t  afforded to society the needed protection, might, if 
unrestrained, be attended with consequences dangerous to 
the accused, and thereupon the courts sat to work to frame 
certain rules for its use, which were from time to time modi- 
fied as experience taught to he necessary. Amongst other 
hazards arid inconveniences, i t  was found that to allow evi- 
dence to be given touching every coliateral matter that 
could be supposed, however remotely, to throw any light 
upon the main fact sought to be established, had the effect 
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to render trials too complicated, and to confuse and mislead 
r a t l ~ e r  than enlighten the juries, and a t  the same time to 
surprise the party on trial, who could not come prepared to  
disprove every possible circumstance, but only such as he  
might  suppose to be germane and material. And therefore 
the  main rule was adopted of restricting the inquiry to such 
facts as, though collateral to the matter a t  issue, had a visible, 
~ e a s o m b l e  connection with it-not such a connection as 
would go to show that  the t ~ o  facts, the collateral one a n d  
the  main one, sometimes or indeed often go together, but 
such as will show that  they most usual ly  do so. This rule 
taken, as he  says, from Best on the  Principles of Evidence, 
the late Chief Justice PEARSOY thus expressed in the case of 
B o t t o m s  v. Kent, 3 Jones, 154 : " The rule that evidence 
which is too remote is inadmissible inay be thus stated : 
that  as a condition precedent to the admissibility of evi- 
dence, the law requires an open and visible coi-inection betweell 
the principles and the evidentiary facts; this does not mean 
B necessa~y connection which wo~lld exclude all presumptive 
evidence, but such as is reasonable and not latent or conjecb 
tural." 

Considered in the light of this rule, mas the evidence ob. 
jected to competent :? Concede to it  full efiicacy in estab- 
lishing the facts that  the prisoner was in complicity with 
his wife and the deceased in  stealing Jones' cotton, that  i t  
was the same cotton which the two carried to Wilson a n d  
sold, and that  the prisoner knew that Jones had discovered 
the loss of llis cotton on Saturday night, still, were these 
facts such as might be expected to create a reasonable, fiat. 
ural inference of the existence of the main fact, to wit, a 
motive 011 the part of the prisoner forslayirlg the deceased? 
I t  is not sufficient that  the two m a y  coexist, or  that  the  
chances of their mutual existence are even. The iuference 
must be that the one fact most usual ly  attends the other. As 
said by Judge RODMAN in  Stcbte V. TTi?tson, 63 N. C., 336, (( i f  

49 
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the fact offered to be proved be equally consistent with t h e  
existence or non-existence of the  fact sought to be inferred 
from it, then the evidence can raise no presumption either 
\yay and  should not be admitted." 

I s  i t  not clear that  the conrictjon of the prisoner was t h e  
result, not of a legitiwate and  natural deduct io~i  from the  
facts as established by the  evidence, but  of a conjecture 
based apo11 facts existing only i n  t h e  supposition of the 
ju ry?  or in  other words, did not t h e  jury guess, first, a t  the  
fack tha t  the deceased had learned of the  discovery of the  
loss of the  cotton by Jones ; secondly, thaf in order to screen 
himself he  bad formed the p ~ r p o s e  to betray his companion ; 
and  thirdly, that the  prisoner had become conscious of such 
his intention, a n d  tberefron~ infer t h e  motive of  he pris- 
oner to commit the  crime with which lie is charged? If 
8hese facts bad been proved, then the concln3io11 of the  jury 
migh t  be seen to bear a natural and apparent selntionsllip 
to them ; at all  events, i t  would then have been a matter 
strictly within their province and of which they were to b e  
tlie sole judges, as derided in  State v. Xorris, ante, 756. Bat 
juries are  not allo~ved to act upon mere conjecture, nor is 
evidence admissible before them which can only fulnish 
grounds for a conjecture- 

K e  fully recognize the  dificnlly which a judge presiding 
on the circuit must experience whsn called hastily to  de- 
termine between that  which a m r ~ ~ m t s  to sligbt evidence arid 
tha t  which constitutes go evidence, a n d  esgecially when the  
effisacr of that  which is oEered, and  indeed i ts  very com- 
petency, may somewbat depend spoil the  order i n  w5-!,ich i t  
i s  brought forward on the trial. But if on the spur of the  
moment  evidence should be admitted as to the  existence of 
a fact bearitlg no relation to t h e  n:ain fact, or suclr a rela- 
tion as could only ni-ford grounds for a conjecture on the 
part  of the jury, i t  should be withdrawn entirely from their 
consideration, as the  court below w;as requested to do in  the  
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case of the prisoner, and in  tLe refusal of which we hold 
there is error, 

Error. l7enire de ~novo. 

STATE v. R. 31. COHEN. 

The revenue :tct of 1877 making it indict:lhle to practice any t r a d e  wIth- 
o a t  lictanse, is c o n s t i t ~ ~ t i n ~ l t ~ l ;  :tnd this l a m  has been continued i n  force  
by s i t b s e q ~ ~ c n t  en:lctments, 

fAlbertson v. Wallace, 81 N. C., 479.4 

IND~CTMENT for a tmisdemeanor under the revenue act of 
1877, ch. 156, found in the inferior court, and tried on np- 
peal at  Fall Term, l S S O ,  of WAYNE Superior Court, before 
Gudgw, J 

The defendant was indicted at a term of the inferior court 
held for the county of Wayne in  the month of December, 
1579, for practicing the trade of a merchant without having 
obtained a license so to do ;  and at the following March 
term he was convicted and appealed to the superior court. 
At the fall term, 1580, of the latter court he was tried and 
again convicted ; and after making a motion in  arrest of the 
judgment, which was overruled by the court, he appealed 
to this court, 

The case states that the defendant assigned two grounds 
i n  support of his motion in arrest: 1. That  the law under 
which the indictment against him is brought is unconsti- 
tutional. 2. That  since the indictment was found and be- 
fore the trial, the statute creating the offence charged against 
him has been repealed. 
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Attorney General, for the State. 
Jfess~s. JV. T T.airclotlz and W. E. Clarke, for the defendant, 

cited Wate v. Long, 7s N. C., 571 ; State v. ATutt, l'iiil., PO;  
State I-. IVisc, G G  N. C., 120. 

RUFFIK, .J. The  indictment against the  defendant is 
brought ul::er the l aw  of 1877, ch. i56, $ 31, entitled 
" a n  act to raise revenue." The 12th section of the statute 
provided that  every merchant, &c., who should carry on  his 
trade, should, in  addition to his acl valorem tax, pay as a 
privilege tax five dollars and  one-tenth of one per centum 
on the total amount of his purchases, kc. T11e 27th section 
provided that no 1)erson shonld follow certain e i~ume~a te t l  
trades withnut first obtxining a license from the sheriff of 
his county ; and the 31st section made it  a nlisdemeanor in  
any one to practice such trades without having first paid 
the  tax and procurcd t l ~ c  license. A m ~ n g s t  the trades cnu-  
merated as forbidden to be followed without sttcll license is 
that  of a ~nerchant .  

The question as to the constitutionality of' this very sttit- 
ute was brought before this court, in  the case of AZ(,ertson v. 
TVallace, SP N. C., 479, and was decided i n  favor of the law; 
and we can add nothi1:g to what is said in that  ease. 

l y e  do not find, on reference to the subseqnent statutes, 
that  this one, so far as the defendant's case is roncerned, has 
been repealed. It is true that by chapter two of the acts of' 
1879 the tax of five dollars imposed by the 12th section of 
the  former statute, has been repealed, but this leaves the per 
centage on tlle amount of purcl~ases still to be paid ; and the 
charge alleged against the defendant is not the failure to 
pay any  particular tax, but  his failure to  take out license to 
follow his trade as a merchant. A modification of the tax 
designated i n  the  12th section cannot be held to be an  abro- 
gation of the duty imposed by she 27th section, a neglect of 
which duty is the subject of this prosecutioi~. 
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\Ire have examined all the subsequent revenue laws, 
thinking they might  possibly contain a repeal of all former 
laws on the subject ; and  if so, under the authorities referred 
to in the brief of the defendant's counsel, we should feel 
bound to give h im the benefit thereof. But  as lye corlstrue 
them, illstead of repealing this law, they expressly continue 
i t  in force for all purposes, so far as relates to taxes which 
were o r  should haye been listed or paid under it. 

There was no error therefore in refusing to arrest the 
judgment, arid this opinion will be certified to the end that  
the superior court may proceed to judgment. 

PEE CUBTAN. No error. 

8 .  The  r n l i ~ ~ g  i n  State  r. Xoore, S2 N. C., 659, nRrnicd. 

2 .  The conrt intimate that  a count in a n  indictment in conklining a 
ch:wge wl~ieh tlic court may be iocompetewt to t ry  for.want of jnris- 
diction, will not disable it from trying a n  oit'encc dlarged in anothcr 
coi i~i t  of which tlie court has jr~risiliction. 

.I. A nul leprosep~i i  as to one count in an  indictment ol~ght,  in strictness, 
only to be entered before the jury are empa~leled or aftcr rendition of 
~ e r d i c t  ngainst defenclailt ; but if entered npon the conclusion of the 
c\itle:~cc, the prosecution i3 deemed to  have assented to  a verdict of 
acqui th l  on that, and to  have elected to proceed on the other counts. 

4. L'eld, fic~kher, That  where the jury fintl a ilefenclaut qailty on one COUIIF, 

and say not l~ing in their verdict concerning other counts, it will be 
equira le~l t  to  a cerdict of acquittal as to them. 

t S f a f e  v. Noore, 82 N. C., 6.59; State v. Taylor, S3 N. C., 601 ; State v. 
2'horntol;, 13 Ired., 266, cited and npproved.) 
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ISDICTMEXT for assault alrd battery tried a t  .June Special 
Term, 1880, of WAKE Superior Court, before Gudger, J. 

The  defendant is charged i n  several counts of the inclict- 
ment with an assault and battery upon Madison ITodge and 
w i n g  a deadly weapon, or inflicting serious i i~ ju ry  upon his  
person in  all, except the last cout,t which alleges no  aggra- 
vating circumstances. Previous to  empaneling tlte jury, 
the defendant's counsel submitted a motion to quasf: wl>iclm 
was denied. After the conclcsion of t he  evidence, ths  solir- 
itor was permitted to enter a raolle prosequi to  the last count 
and to proceed on the others. The  jury rendered a verdick 
of guilty. To t l~ese rulings the defendant excepted and ap-  
pealed from the judgment. 

Attorney General, for the State. 
Ah. 2i ill. Arqo, for the defendant. 

SMITH, C. J. The  motion to quash is sustained in the ar- 
gument  of defendant's counsel, upun the  ground that a sirn- 
ple assault and battery u n d e ~  the act of 1879, c11. 92, is ex- 
clusively cognizable before a justice of the peace, a n d  t h ~ s  
a conflict of jurisdiction arises, wl~ieh is fatal to the pro3ecu- 
tion. This position is at  variance miuh the decision in Shtc 
v, il.loore, 82 3. C., 659 ; and in &ate v. Taylor, 83 N. C., 601, 
recognizing and approving it. 

The  act of 1879 contains provisions which wc find it diffi- 
cult to harnionize, a n d  as t he  result of n careful exanlina- 
tion and to give effect to the legislative will, we put upon 
the enactment what we deemed a fair and  reasoll,~l>ie con- 
struction in the case first cited. I t  is there held that when 
tile assault and battery are with intent to kill, or commit, 
rape, or a deadly weapon has been used, or serious damage 
done, the offence is committed to the  exclusive cognizance 
of tlie superior court ; that the jurisdiction is concurrent 
with that  of a justice of the peace in regard to tlle offences 



JANUARY TERM, 1881. 775 

specified i n  the eleventh section ; and that " in framing bills 
of indictment for such offences, (those in  that section) it is 
not necessary to aver that the offeuce was eommitted more 
than six months before the findiiig of the bill, and that no 
justice of the peace has taken official cognizance of it." The 
last count does not then disclose a case outside the jurisdie- 
tion of the court, although it wight so appear upon the 
trial. But we do not concede, if it were otherwise, that the 
presence of a coutlt containing a charge which the court 
may be incompetent to try for want of jurisdietion will dis- 
able the court from proceeding with the trial of an offence 
charged in a count of which it has jurisdiction, although 
&bey are parts of the same bill. We do not undertake, as it  
unnecesary, to decide the point. 

The  second exception is equally without support. As we 
understand the record, the effeet of the entry was to with- 
draw the last count from the consideration of the jury, and 
have them to pass upon the others. Strictly, a rzolle proseqzli 
can only be altered by the prosecuting otEcer, before the 
jury are  impaneled, or after the rendition of a verdict against 
the defendant. During the trial it can onIy be done with 
his consent. While then, in  strictness, a nol. pros, could not 
be entered, azad the count thus reserved for a future prose- 
cution of the decendant, which is its eflect when properly 
entered, (Stake v. Thornton, 13 Ired., 256,) the action of the 
solicitor must be deemed an  election to proceed on the other 
counts and an assent to a verdict of acquittal on that. The 
same result follows the failure of the jury to pass upon the 
count on which a conviction is asked. For this, ample au- 
thority is found. " If the jury find the defendant guilty on 
one count," says Mr. WHARTOX, " a ~ d  say nothing i n  their 
verdict concerniug other counts, it will be equivalent to a 
verdict of not guilty as to them.'" Whar. Cr. I,., 9 421. 
Th i s  proposition rests upoil numerous adjudications, to some 
few of which we propose to refer, 
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I n  Wemyopper v. Stale, 7 Black., (Ind ) 156, the defendant 
was found guilty on four counts, and the jury did not pass 
on the first. f ith leave of the court a nol. pros. was entered 
as to this and judgment rendered on the verdict. It was 
held that the entry of a n d .  pros. was a nullity, and that the 
failure to firid 011 one of the counts was " equivalent to an  
express verdict of not guilty." 

The same principle is declared with equal explicituess i n  
J Ior~is  v. State, 8 S. aud M., (Miss.) 762 ; Stok v. People, 4 
Scain., (Ill.) 168; Gumthe?. v. People, 24 Smith, (N. W.) 100; 
Kish  v. Commonwealth, 9 Leigh, (VA.) 627; ai:d in  Staate v. 
Bhimey, 42 Maine, 384. 

I n  the last case the subject is discussed and the role fully 
vindicated. Referring to the old doctrine that a failure to 
find on all the issues vitiated the verdict, the court proceed 
in these words: " The tendency of modern decisions how- 
ever has been to relax the severity of the rule and sustain 
the verdict when the intention of the jury can be ascertained. 
What is the reasonable view to be drawn from this verdict? 
The people prefer two charges of criminal offences against 
the defendant. H e  is arraigned on them, and tho question 
of his guilt submitted to the jury for their determination. 
They hear the testimony adduced to substantiate both 
charges and find afirmutively that lie is guilty of one. Is  
not the inference inevitable that t l ~ e  prosecution failed to 
establish his guilt on tile other charge, and therefore thc 
jury find negatively on i t?  We are of the opinion thitt the 
verdict should be regarded as an acquittal of the defendant 
on the second count. If such be the eff'ect of the verdict, he 
certainly has no right to complain. H e  can never again be 
put on trial for the same offence." 

I n  the case reported in 9 Leigh, 627, thegeneral court say 
that  a verdict of acquittal should be entered. Concurring 
in these views we pursue the subject no further. 
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There is no enor .  This will be certified, that  judgment 
may be etltered a n  the verdict. 

PER CU~:I.IN. KO error. 

Justices of the Peace-Ju~isdictZon. 

Justices of the pence have exclusive ji~ristliction of tlle oEe11cc of cawg-- 
inq n pictol on the Sabhath, hein? offone's premises. Bat. Rrv., ch. 
117, nnil ac t s  amendatory thereof. 

ISDICTNENT for 8 misdemeanor tried at Spring Term, 
1879, of TRAKSYLVAXIA Superior Court, before Gudger, J; 

The defendant was indicted for violating the provisions 
of section 117, clmpter 32, of Battle's Revisal, in  c a r r y i ~ ~ g  a 
pistol on the Sabbath, beiug off his preinises. Wl~erl called 
to answer, he moved the court to quash the indictment upon 
two grounds: 

1. That  the court had no  jurisdiction of the subject mat- 
ter thereof. 

2. ~ o r ' f o r m a l  defects in  the bill. 
The  motion was overruled and the defendant excepted. 

C p o n  the trial the jury rendered a verdict of guilty, a n d  
from the judgment prouout~ced the  defendant a1)pealcd. 

Btlwney General, for the Stato. 
No counsel for defendant. 

RUFFIN, J. AS i n  our opinion the  g r w u d  first assigned 
n.as well taken and  disposed of the case, our attention will 
be confined to it. 
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It is much to be regretted that  any  of our statutes, and 
especially those l ~ h i c h  define offences, denounce punish- 
meuts, arid limit the jurisdiction of the several trilnnnls of 
the state, should be so uncertainly written as to leave any 
doubt as to their intent and purport. Such, however, we 
find to be the case in regard to the jurisdiction over the 
offence charged upon tile defendant in this case; and so 
much obscured has i t  Feen by the several acts passed in 
relation to it that we are not surprised that His Honor who 
tried the case found diXiculty in arriving at  a right concln- 
sion. Indeed we must confess that our decision is more the 
result of an  inference than of certain knowledge derived 
from the statutes thetnselves. 

The 117th section referred to defines the offence and pro- 
vides that upon conviction the ogender shall pay a fine not 
to exceed fifty dollars, two-thirds of which shall enure to 
the benefit of the free schools of the county, arid the re- 
mainder to the informant. 

The 118th section being a distinct and independent one, 
provides that upon failure to pay the fine imposed by the 
previous section the convict sllall be imprisoned a t  11ard 
labor for a period not to exceed three months. 

The act of 1573-'74, ch. 176, § 9, provides that section 
117 of chapter 32 of Battle's Revisal, being the statute un- 
der the defendant is indicted, shall be so 'an~ended 
as that the punishment for the oiTence shall not exceed a 
fine of fifty dollars, or imprisonment for one month ; and 
section 13  undertakes to confer the jurisdiction over the 
ofrenee upon tlie courts of justices of the peace. 

The act of 1870, ch. 92, 5 1, again amends section 11'7 aud 
also the act of 1873-'74 and fixes the punishment so that 
i t  cannot exceed a fine of fifty dollars or i~nprisontnent for 
thirty deys, and gives the justices exclusive jurisdiction of 
t!le offence. 

I t  dill be noticed that 110 statute attempt3 or professes to 
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repeal, amend, or in a n y  wise affect ibe  118th section except 
as  its repeal may  be inferred because of its being i n  conflict 
with the  provisions of the acts of 1873-'74 and 1879. 

I f  tha t  section is still operative, tllen inasnlucll as this 
de fenr la~~t  may, ill t l ~ e  event of his failure to pay the fine 
imposed on h i m  upon conviction for the offence, be subjected 
to an imprisonment a t  hard labor for three months, t h e  
statutes giving jurisdiction to t h e  justices would be ancon- 
stitutional, and  the action of His Honor  in maintaining t h e  
jurisdiction of the  superior court would be correct. 

We h a ~ ~ e ,  however, arrived a t  the conclusion that,  tliough 
not  i n  express words, the  118th section is repe'iled, and  
therefore there mas no obstacle i n  the  way of the  jurisdic- 
tion of the  justice. 

T h e  pnrpose of the  legislature to acco:nplish this object 
has  been twice expressed-once in  the  act of 1873-'74 and  
again in  the  act of 1879. So that b u t  little room is left to 
doubt as to what was the real intent of those w h o  framed 
the  statutes;  and  as the  last act declares tha t  th?  juristlictioll 
of the  justices shall be e.ccl~sive, arid as the  punishrneut 
t l~ereii l  denounced squares exactly with the  limitation i m -  
posed by the  constitution on that jurisdiction, we feel justi- 
fied i n  saying that  t l ~ e  legislature mas t  have in te~ lded  to 
repeal that  section which would otherwise have defeated the  
object i t  had i n  view. 

W e  are, therefore, of the opinion that  the superior court 
had no  jurisdiction of the  offence charged against tlle de- 
fendaut,  and that treating his rnotiou to quasl) us a plea to 
the  jurisdiction i t  should have been sustained. 

Error.  Reversed. 
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GTATE v. EDWARD BRTSON. 

illugistmte's T.t'awunt, s~nficiency and amendment of. 

The nffida~it  of a co~nplainant in a cri~ninal action before a ~ n x g i s t r ~ ~ t e .  
does not constitote an essential pnrt of the w,lrr.ztit is311cd thcrcon, 
but if the wm.rnut clirrges n cri-ninal ofiencr, it mill be sust:~incd. 
Suggestion of t l ~ e  court upon the power of anleutlnlent of snch wnrraut. 

( Welc?~ v. Scotf, 5 fwd., 72, cited xnd approvetl.) 

CRIJIIXAL A C T I ~ X  tried on appeal a t  November Term,  
1880, of NEW HAXOVER Criminal Court, before Newes, J. 

'This prosecution commenced in t l ~ e  court of a justice of 
t l ~ e  peace, where the  defenda~l t  was tried for a misdemeanor 
i n  violating the serond section of chapter 219 of the  laws of 
1879, wl~iell sec(,ion is as follows: " Any person or persons 
who s l ~ a l l  secrete or harbor a n y  such seaman who has  de- 
serted from any  domestic or foreign vessel in  the  localities 
above named I~zowing that  such seaman or seamen have de- 
serted," &c. Wherl the  case was called for trial i n  the  
criminal court, i t  was discovered that  both the warrant and 
the affidavit omitted to charge a n y  offence, tha t  is to say, 
that  the word "knowing" was omitted i u  b ~ t h  of them. Tlle 
solicitor moved to amend the  warrant by  inserting t h e  
word "kl~owing," the  justice of t l ~ e  peace being present in 
court, and  the court granted t l ~ e  rnotiou. T h e  counsel for 
defendant then subniittetl a rnotion to quash upon the 
ground that  the word "knowing" was omitted in the affi- 
davi t  and that no  oTence was charged in  the  affidavit; i n -  
sisting tha t  the prosecutiol~ was of course based on the  
aifidavit and even if' the  court possessed the power to order 
fin amendment of the  warraut,  still in  this case i t  could not 
be done because the  person who made this affidavit is be- 
yond the seas, and is not within the  jurisdiction of the  court, 
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Tlle motion to  quash was allowed, the  case dismissed, and  
from :his rul ing the state solicitor appealed. 

ditornc?~ Gcneml, for the  State. 
S o  connsel for defendant. 

ASHE, J. T h e  only ynestion presented by the record for 
our  deternlination, is, whether the  warrant is defective be- 
cause the  word knowing is omitted i n  the  a a d a r i t  upon 
w11ic11 i t  is based. 

A magistrate, without in for~na t io t~  upon oath, may issue 
a warrant super visum. Gut except in tha t  case, i t  is his duty 
before issuing the warrant to require evidence ul)on oath of 
t h e  guilt, or a t  least of circumstances aflfording a rensonable 
suspicion of the  accused. Before the  passage of the act of 
1863-'69, although i t  was necessary t l ~ a t  every warrant, ex-  
cept for offences committed in  the presence of the  magis- 
trate, shoulJ  be founded upon information on oath, i t  was 
not essential to its validity tilat the evidence iipon which i t  
mas issued should beset out in  it. I11 Englaud i t  was usual 
for magistrates to take written affidavits of the  charge sep- 
arate from a n y  s ta teaen t  of the oath in the  warrant, so tha t  
they might have a t  all times in their own power evidence 
i n  justification of i ~ s u i n g  the war ran t ;  and i t  was not neces- 
sary to recite in the warrant the  inforlnatiou upon which i t  
was founded. Itelc7~ v. Scult, 5 Ired., 72. B a t  the law is 
-now changed in this respect. By the act of 1869, Bat. Rev., 
ch.  33, S 5 10, 11, i t  is provided that  rnhei~ conlplaint shall  
be made to a magistrate that a criminal offence has beell 
con~rnitted, i t  shall be his dn ty to cxamine on oath the com- 
plainant iilld a n y  witnesses who may  be produced by him,  
a u d  if i t  shall appear from such examination that a n y  crim- 
inal  offence has been committed, the  magistrate shall is:;ue 
a proper warrant ~ecit ing the  accusation, &c. 

What we understand is rneant by (' reciting the accusa- 
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tion," is not a verbatim recital of the words of the affidavit 
or the evidence, but a plain brief narrative of the facts dis- 
closed by the evidence, showing a violation of the crirninal 
law. The  act d o e  not require that the evidence should be 
ntlduzed iu the form of a written affidavit, nor that the  tes- 
timony of the witnesses should be reduced to writing, but 
i t  would be safest for the magistrate i n  every case, for the 
pu rpox  of his owl1 protection, to take and preserve a writ- 
ten rnemorial of the evidence, whether of the  prosecutor or 
his witnessas. Where a magistrate is taking cognizance of 
a criminal actiou within his jurisdiction, more cer- 
tainty is required than in  a case where he acts only min-  
isterlallp, i n  binding the accu-ed to court;  for in crinlinal 
actions before magistrate the warrant is to be treated as the 
complaint of the prosecutor under oath. In  other words, i t  
is the " indictment," and must set out the facts constituting 
the offence with such certainty that  the accused may be en- 
abled to judge whether they constitute at) indictable offence 
or not, and that he may be enabled to determine the species 
of offence with which he is charged. If the  warrant does 
this, i t  is suficient, notwithstanding there may not be the  
sarne degree of certainty in  the affidavit or  evidence taken, 
as the groulid of application for the warrant. The  evidence 
a~ot  being required to be put  i n  writing, the affidavit of the 
coinplainant does not constitute a n  essential part of the in- 
dictment, any more than does the presentment of a grand 
jury form a part of the bill of indictment which is predi- 
cated upon it. An appellate court in reviewing the judg- 
ment of a justice's court i n  a criminal action, can only look 
a t  the  warrant mllicll is the  complaint, and if that  suffi- 
ciently sets out a crirninal offence within its jurisdiction, i t  
must be sustuir~ed. I t  cannot look behind the warrant for 
objections lyirlg in  the defects or irregularities of the pre- 
Biminary evideme. 

Tile power of the criminal court to allow a11 amendment 
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of the warrant in  this case, is not presented for our conside- 
ration by the appeal, and we therefore express no opinion 
upon that  p o i ~ t .  But  we take this occasion to suggest, thaB 
as justices of the peace are  clothed with a large jurisdiction 
in criminal matters, and are almost universally lnen who 
are unlearned in the law, very liberal powers of amendment 
should be accorded them i n  t l ~ e  administration of the crim- 
inal laws, that offenders may not escape the just penalties 
of their critnes by opposing technical objections. 

There is error. Let this be certified to the crilninal court 
of New Hanover county, that further proceedings may be 
had according to law, 

Error. Reversed. 

STATE V. F, BREWINGTON. 

A n  jndict~nel~t charging the use of profane and wlgnr  language, on s 
certain day and on divers other days in a public street and in the 
presence and hearing of divers persons then and there assembled, and 
the11 and there repeating the same to the evil example ancl cornmoll 
nuisance, kc,,  is suflicient. (Review of cases upon this subject by 
RUFFIN, J.) 

(State Y. Baldwin, 1 Dev. & Bat., 195 ; State v. Ellar, 1 Dev., 267; State 
v. Jones, 9 Ired., 35; State v. Pepper, 63 X. C., 259; State v. Bnrham, 
79 N. C., 646, cited and approved.) 

ISDICTMENT for a Nuisance, tried a t  August Term, 1880, 
of KEW HANOVER Criminal Court, before Meures, J. 

The case is brought here by an  appeal on the part of t he  
state from an  order of the judge below, quashing an  indict- 

I ment preferred against the defendant for a nuisance corn- 
mitted by the use of profane and vulgar language in a 
public place. 

The indictment charged that  defendant, being an  evil 
disposed person, Bc., on the first day of January, 1880, and  
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on divers other days and times, both before and since that  
day, in a certain public street and  higliway iu said county, 
and in the presence arid hearing of divers persons then and  
there and on the said other days and times assenibled, did 
use vulgar and obscene 1nngu:rge in subst,zuce, ckc., and did 
then and there and on said other days and times in the  
presence and bearing of the said divers persons being then  
and there assembled, repeat said language, kc. ,  to the evil 
example of all others in like case offending, to the common 
nuisancc of all tlie good citizens then and there and on the  
said other clays and times assembled, against the statute, &c. 

Attorney G e n e d ,  for the State. 
S o  counsci for 6efentlant. 

RGFFIS, J, ?'he use of profane and vulgar language does 
not p r s e  constitute an indictable offence, but only when so 
publicly indulged in  and so long continued or often re- 
peated, as to become annoying and  hurtful to the commrx- 
nity. And  not only must the person charged with such an  
offerlce have iridu!ged in its use to this extent, but the in- 
dictment preferred against him must specifically set forth 
all the facts and circurrlstances which go to make up  the 
offence. 

Concediug these principles and ad:nittiug that  the groxly  
indecent and profane language, set forth in the indictment 
as having been uttered by this defendant, would not have 
been sufficient to constitute a n  indictable nuisance, if used 
but  once, and in the hearing of the persons who happened 
on that  single oocasion to be present, (as was decided i n  
Baldzoi?~!s case, I Uev. & Bat., 195) it remains to be inquired, 
whether ~ t s  frequent use i n  a public street on many days, 
and in  the hearing and to the hur t  and annoyance of many 
persons present on all the several occasioos, does not i n  
itself constitute such an offence as is punishable under the 
criminal law of the state. If it does, then the  offence is 
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sufficitntly cllarged in the bill under considerati.on, for all 
these facts and tircurnstailces are specifically set forth 
the*.ein. 

I n  the very early ease of St& v. J3dEm, 1 Dev. 269, i t  was 
decided that whew the acts are repeated aud so public as to 
beconte oft'efeusive and inconvenient to the citizens a t  large, 
they are indictable; and in Baldwin's cnse,supra, it was held 
%hat profane aitd loud corsi!~g a t  a public meeting-house 
on cc single ~ c a s i o v l  whereby the mewbers of a singing scllook 
were disturbed, did not, amount to an  i~ndictableoffence, bub 
Judge  GASTON in delivering the opinion distinctly declares 
that such c o ~ i t l ~ c t  Lila9 beconie a public nuisance, if so often 
~ e p e a k d  or so long continued as to affect the citizens of the 
state, who mag successively come within the reach of its 
consequences, and he thereby annoyed and inconvenienced. 

So in  State v, J o ~ e s ,  9 Ired., 3S, (ia which case, througl~  
sornc singular misapprellension, Ellur's case is quoted as one 
in which a judgment was arrested because Ihe indictment 
did not sufficiently charge tile offence, whereas t l ~ e  very 
opposite was held aud the ~mdgrnent of the saperior court 
was reversed because it had arrested the judgment on that 
gmund), it m s  said by tlle court that while single acts of 
profanit2 and the use of vulgar language are not p ~ ~ n i s h a ~  
able by indictment, yet if repeated and publicly perpetratell 
in the hearing of many of the citizens and to their annoy- 
ance and inconvenience, it will become a nuisance and as 
such be punisilable. 

And in  &ate v. Pepper, 68 x. C., 239, Judge R O D ~ ~ A N  says 
that  in  order to make profane swearing a nuisance, the pro- 
fanity must be uttered in  the hearing of divers persons, and 
must be c h ~ r g e d  in  the bill to have been so uttered. And 
he  gives as the most approved form for so charging it, the 
simple and direct averment of its having been so done " in 
the presence and hearing of divers persons then and there 
assembled," 

50 



The same distinction between profmity as a private in- 
converlience and as an indictable offence, runs through all 
the decisions of this court, and there are a number of them, 
including that one in the case of State v. Barlram, 70 N. C., 
646, in which an effort is made to formulate the several 
averments necessary to  be made in au indictment of this 
kind, and which i n  substance, are, fir& ; An allegation that 
" the  offence was committed in the presence and hearing of 
divers persons then and there assembled," wbicb requisite is 
not snpplied by an  averment that " i t  was done to tile con>- 
mon nuisance of the good citizens of t l l ~  state then and 
there assembled." And secondly; An allegation that the 
language was " so repeated in  public as to have become an 
annoyance and inconvenience to the public." We do not un-  
derstand from this, as His  Eomor below seems to have done, 
that these averments must, be expressed i n  the very words 
there used by t l ~ e  judge in  delivering the opinion, but that  
i t  will suflice if they in substance amount to the same ; and 
testing this indictmer~t by the rules prescribed i n  that case, 
we cannot see that i t  lacks a single averment necessary to 
constitute the offence. It certainly charges the offence to 
have been committed in the presence and hearing of divers 
persons then and there assembled; that i t  was committed 
in a public street and highway ; that i t  was there repented, 
that  is to say, uttered on divers days and times; and thus 
i t  became an annoyance to the public, " a comrmorl nuisance 
to all the good citizens of the state there assembled," that 
is, to the divere persons present on the divera days and times 
all of whom are alleged to have heard the offensive words 
spoken. 

The  indictment seems to us to be in conformity to ap- 
proved precedents, and to have met all the requirements of 
the decisions of our court on the subject, and therefore we 
hold it was error in  the court below to have quashed it. 

Error. Reversed. 
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STATE v. JOMN WEBB DAVIS. 

An indictment for perjury which does riot aver tha t  the false oath was 
talien u ~ i l f u l l y  and cowuptlg is defective. These terms must be ap- 
plied to the act  of swearing to express the wicket1 purpose with which 
sl~cli 03th is taken. 

(State v. Carlnnd, 3 Dcr., 114, cited and approvud.) 

INDICTMENT for perjury tried a t  Spring Term, 1880, of 
HALIFAX Superior Court, before Gudger, J. 

The indictment is substantially as follows : The jurors, 
$c., present that defendant, &c., on the 13th day of Septem- 
ber, 1879, in said county, before William H. Shields, J .  P., 
deputy assessor to John B. Neal, assesscr for Caledonia 
township, Halifax county, duly appointed by the board of 
county commissioners of said county, on the 2lst day of 
April, 1879, to list and assess all the lands and personal 
property of said township for the year 1879; whereas upon 
the examination of said John Webb Davis this day taken 
before William H. Shields, J. P., deputy assessor to John B. 
Neal, assessor for Caledonia township, &c., the said defend- 
ant  listed his property for taxation, to wit, twenty-five acres 
of land, one cow, no hogs, one horse, valued at  twenty-five 
dollars, and the defendant was then and there sworn upon 
the Holy Evangelist, &c., by W. H. Shields, J. P., deputy 
assessor to John B. Neal, assessor, &c., then arid there ex- 
amined upon his oath by said Shields; and he, the said 
defendant, declared upon his oath, to wit: I, John Webb 
Davis, do s o l e ~ ~ n l y  swear that the list furrlished by me con- 
tains a true and accurate list of property I am required to 
list for taxation, and that the value fixed thereon by me is 
a fair valuation of the same according to my best knowledge, 
information and belief,so help me God. (Signed by defendant, 
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and "sworn to and  subscpibed before me, this 17th day of 
June, 1879. John B. Neal, azsessw, pr. W. R. 
And the jurors, &c., ~ C L  say Ohat defendant wtke11 he declared 
apou his oabh k f o ~ e  Shields, 3. P,, tha t  the list fu~nisbed  
by him contained a tsuv and accurate list of his  pFoperty 
which by law be was reqoired t o  list for Basation, a i ~ d  the 
yalue fix& thercwn I s 3 7  h i m  was a fair ~ 'a luat ioa of tila same, 

was I& t roe ;  that he  did a t i l~wful ly  and wilfully 
commit wilful and corrupt perjary, colrtrary, &c. 

The jury ~endered  a verdict of guilty. Motion i n  arrest: 
overruled, and ' judg~nen  t grol~onnced, from which the de- 
fendant appealed, 

ASBE, J. The iudictment is md!caldy defective in  mnny 
Ipartici~lmrs, and scarcely contains sgngle vequisite of ;b 

good bill of indictrnerlt for perjury. It shows tlbe dailger 
of a draughtsrnntl's undertaking the task of 9implifj7ir,g ancl 
llot adhering to established precedents 

It is uunecessary to notice more than one of tile many de- 
fects i n  the inAict1ne:lt. It is defective in that it does not 
aver that  the defendant tuilfrrlly and corruptlg took the false 

There is nothing i n  the indictrneut to exclude the 
idea of the false oath having been taken by inadvertence or  
mistake. The epithets of zuilful and c o n ~ p t  are iudispcrisa- 
ble in an  indictment for perjury to espress t h e  wicked pur- 
pose w i t h  which the false oath was taken. I n  the case of 
State v. Carland, 3 Dev., 1 1 4 ,  wllich was an indictlnent for 
p r j u r y ,  the judgment was arrested for the o~nission of these 
very word's to express the evil intent with which the false 
oath was taken. Chief Justice RUITIN, who delivered the 

i n  that case, says, ' .Whatever evil intent rnay be 
alleged in  the indictment as ~ n o ~ i n g  the defendant to take 
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the  false oath, the  very taking of it must have been stated 
to have been done deliberately and with a wicked purpose, 
a t  thak moment existing. This has been expressed by ap- 
plying the  terms, wi(fu1 and corrupt, to :he act of swearing. 
G'ox'sease established that one of these might be supplied by  
tlle word ?aalicioudy. That  has been doubted and never 
followed, though I suppose it might be in a case precisely 
i n  point. But in no instanee hath the  olnission of both 
been allowed. And in a very late case in the King's Bench , 
in  1826, (Rex vA S8ephen-s) this very point came directly before 
&he court, whea Ihe indictment mas held bad, in  arrest of 
judgment. This is of more authority because the statute of 
23 Cko. II., ch. 11, provides i n  that  country for simplifying 
ilidictments, as our own does here:" and our act, of 1842 
(Bat. Rev ,  ch. 32,  5 6 2 )  is a literal copy of the act of Geo. 
I I. 

There is error. This will be certified to the superior 
court of Halifax county that t l ~ e  judgtnerlt in this case may 
he arrested. 

PER CURIAM, Error. 

STATE v. JOSEPH KNIGHT. 

Perjury- &uashing-Coroner's Inqtueet-Administration of 
Odh. 

I,  indictment^ for the Mgher offrnecs, such as treason, felony, perjury, 
forgery, Ac., should not be griashed, But in eases where ~t pnts an 
end to the prosec~ition altogether, as where there is no jurisdiction or 
the matter charged i6 not indictable, it ie advisable t o  allow a rnotio~l 
to q u u h .  

2 ,  In  perjury, an indict~nent was held to be defective, where it ehargeci 
fhat upon a coroner's inquest the oath in which the perjury is assigned 
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was administered by a justice of the pe:icc in the prewnce and by the  
direction of the coroner. I n  snc l~  case the jnstice 11:ttl no jnriadictio~~, 
but t l ~ e  inqnest is the conrt of tile coroncr, m ~ d  tlrc bill shonld have 
charged that the oalli was take11 before the coroner with all avermeut 
that he had competent :rnthority to acllniuister the same. 

3. The administration of an  oath is n ministerin1 net, and may be (lone 
by any one in the presence a n 4  by the ilircction of the eourt, bu t  is the 
act of the court. 

4. Proceeclinga in coroner's inquest cliscnssecl by Xr. JnqtiW ASIIE. 

(State v. Colbert, 7.5 N. C., 35s; Stale v. Alexnndo*, 4 Hawk-, IS2 ; Row- 
tnnd v. l'hompson, 66 N. C. ,  110, citetl aud approved.: 

INDICTMENT for perjury tried at  Fall Term, 1880, of MAR- 
TIN Superior Court, before Schenclc, L 

The substnn:e of tlie charge in the bill of indictment is 
set out in the opinion of this eourt. The  counsel for de- 
fendant first moved to quash the bill on several grounds, 
which motion was overruled. The defendant then entered 
his plea of " not guilty," but upon the trial t he  jury con- 
victed him. H e  then moved in arrest of judgment, for that, 
the justice of the peare wboadroinistered the oath i n  which 
the perjury was assigned had no authority so to do. Upon 
overruling this motion, the court pronounced judgment and 
the defendant appeaIed. 

.Attorney General, for the State. 
Mr. J. W. Albertson, J?., for the defendant. 

ASHE, 3. I n  this case the defendant before plea moved 
the court upon several grounds to quash tbe indictment, 
but t l ~ e  motion was disallowed, i n  which ruling we hold 
there was no error; for where tlie application is made on 
the part of the defendant, the courts have alrl~ost uniformly 
refused to quash an indictment when it appeared to be for 
some enormous crime, such as treason or felony, perjury, 
forgery, &c. Arch. Cr. PI , 66. A n d  in Siate v. Colbert, 76 
N. C., 365, READE, J , delivering the opinion of the  court,, 
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says: "Quashing indictments is not favored. I t  releases 
recognizances and sets the defendant a t  large, when i t  may 
be be ought to be held to answer upon a better indictment. 
Yt is however allowable, and  in cases where it  puts an end 
So the prosecution altogether, i t  is advisable; as when i t  ap- 
pears the court Las not  jurisdiction, or where the matter 
charged is not indictable in  ally form. Mr. Chitty i n  his 
Criminal Law (p. 300) says, ' t h e  courts usually refuse to 
quash on the application of the defendant, where the  in-  
dictment is for a serious offence, unless upon the plainest 
a-nd clearest grounds, but will drive the party to a demurrer,  
or motion in arrest of judgment, or writ of error.' I t  is 
therefore a general rule that  no indictment which charges 
t he  higher offences, as treason or felony, or  those crimes 
al i ieh imtuediately affect the public a t  large, as perjury, 
forgery, &c., will be thus summarily dealt with." 

I n  the view we take of this case, i t  is unnecessarjr to con- 
sider any of the grounds of the motion to quash. For after 
verdict the defendnut, moved to arrest judgment on the  
ground that  the justice had no authnrity to administer the 
oa th  to the witness examined by the coroner on the inquest. 
Th i s  presents a queshion worthy of consideration. 

The bill of indictment charges that the defendant" came 
before J. H. Ellisan, coroner of the eountg of Martin, and 
a jury of good and lawful men duly summoned and sworu 
ko make inquiry, when and how and by what means one 
Henry Skilescame to his death; and the said Joseph Kn igh t  
being then and there duly sworn upon the Holy Evangelist 
of Albmighty God by one J. L. Ewell, a justice of the peace 
i n  and  for the coauty of Martin, then and these having 
sufficient power and aut!:ority to administer the said oath 
$0 the said Joseph Knight,  in that  behalf, touching and coil- 
cerning the manner 2nd cause of which the  said Henrv  
.Sl;iles came to his death, the said J. L. Ewell, justice of the 
peace as aforesaid, then and there administered said oath to 
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Joseph Knight, in the immediate presence and at  'uhe request 
and direction of the said J. H. Ellison, coroner as aforesaid, 
did then and there npon his oath charge one William A. 
Wea thersbee, before the ?aid Ellison, coroner as afore~aid 
and the said jury of good and l a w f u l  Inell, duly sumlnoned 
and sworn, wi th  having assaulted and cut w i th  a kn i f e  t h e  
said Henry Skilesb' 6c. 

A justice of the peace bas no authority to bdd  an inqnisi- 
Cion s q e r  visurn eoqm-ia f l ~  rtltz, er palye, G W bar., 269. With 
the inquisition, J. L, Ewe11 had and could have no official 
connection. I n  his official capacity as justice of khe peace 
he had no poxer or arathority to administer an oaih i l k  that  
ease. And where on an indictment for perjury it appears 
the accused was sworn only by a justice of the peace who 
had no jurisdickio~~ of the case before him, and tl~erefore 
had no  authority ko administer t he  oath, sueh indict- 
ment is bad, and on dernnrrer will be quashed. State v. 
FitrFmg, 26 Xe., 69; &atc r. AFemnder, 4 Hawk, 182. 

The inquest was the court of the ceroner, and ~ I ~ A C K S T O K L  

says, " the  c o u ~ t  of h e  coroner is also a court of record to 
inquire when any one  dies in  prison, or comes to violent or  
sudden death, by what manner he came to his end." 1 Blk., 
274. I ts  being a court of record however has keen disputed. 
But be that as it may, aceording to the authorities his in- 
quest is a judicial prowetling, and while sitting, is a court. 

Where a coroner has notice of a sudden or unnatural 
death, i t  is his d ~ t y  to sumn~on  a jury, and the jury appear- 
ing are to be szonrn and d~c~rged by the  coroner to inquire 
npon the view of the coroner horn the  party came to his 
death. 2 Hale, 60. And to make a valid inquest, the coroner 
and jury must have a view of the body, and the latter musk 
be sworn by the former in  the presence of Ihe  b d y .  These 
two conditions are iudispensable. Rex v. Eerrand, 3 E. & A , ,  
260. After that he may adjourn to a convenient place to 
take testimony and make up  the report, but i n  the examina- 
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tion of witnesses "he must hear evidence on all hands if of- 
fered to him, and that upon oath." 2 Hale, 157 ; 1 Leach, 43. 

The  jury ape to be sworn and charged by him, and the rvit- 
nesses are to be examined by him upon oath. He then has 
the power to administer an  oath. The inquest held by him 
and the jury while sitting is a court, and he i s  the judge 
thereof. I t  must then follow, that he and. he alone has the  
power and authority to administer the o a t h  to the witnesses 
examined before him on the inquisition. 

The  administration of the oath however is a ministerial 
act, Rowland v. Tlzonzpo~a, 65 N. C., 110, and i t  may be ad- 
ministered by any one in the presence and by the direction 
of the court ; and tlieperson acting in bebalf of the court in  
such case is a mere instrument, the nmutlhpiece of tho court, 
but the administration of the oath is the act of the eourt, 
and is so regarded and must be so alleged in  a11 legal pro- 
ceedings. It was just as competenb for the coroner to have 
called upou any unofficial bystander t o  adnlinister the oath 
for him, ss upon a justice of the peace. I t  was therefore irn- 
material wbether in this case tho justice had the authority 
to administer the oath or  not. 

The  indictment should have charged that the oath was 
taken before the coroner and followed by the averment that. 
he had competent authority to administer the same; but, 
there is no such averment in thebill. It has been the prac- 
tice solnetimes for the judges in  our superior courts to call 
on members of the bar, or the solicitor, to swear parties in 
the presence of the court, and we believe it is the almost 
universal practice where gentlemen have taken the osthsof 
attorneys, for the judge to request some rnernber of the ba r  
to administer the oaths. I n  all such cases, no matter by 
whom the oath is read, i t  is taken before the court, and is 
the act of the eourt. 

But it is said in this case that i t  sufficiently appears that 
the administration of the oath was the act of the  coroner, 
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because i t  is charged that i t  was administered by J. L. Ewe11 
in the presence and by the direction of the court, and was 
therefore administered by the court. But this will not do, 
for every fact and circunlstance stated in  an indictment must 
he laid positively ; stttting a matter by way of argument or 
inference will render an indictment bad. Arch. Cr. PI., 55. 
But aside from that, the indictment is most clearly defective 
in the particular that  i t  contains no aver~nent  that the coro- 
ner had competent authority to administer the oatrh. Arch. 
Cr. Pr. & Pl., 594, note 2 ; Bat. Rev., ch. 33, 5 62. 

There is error. The  judgment must be arrested. Let this 
be certified to the superior court of Martin county. 

PER CUKIAM. Error. 

STA'L'E Y. JACOB NOR WOOD. 

Prosecutor-Notice- Costs. 

1. A notice to mark ore  as prosecutor ander the act of 1879, ch. 40, uec d 
not be in writing. Where it was announced in open court upon the 
calling and coutinuance of a state case that a motion vvonld be nladc 
at  tbc nest  term to ~nnrk  a witness as prosecutor, (111 the witnesses 
being present) and on the arg~un~ent of the motion it was xanounccd 
t h t  all the parties were present ; Held to be sufficient evidence that 
such notice was given, and w'wranted thc court in ordering the witness 
to be marked as prosecutor. 

2. The act mas intended to enlarge the power of the courts over tho 
question of costs in crirni~ial ~ c ~ ; o I ~ s ,  in providing that the conrt shall 
be of opinion therc was no reasonable ground for thc proaeciltion, or  
i t  was not required by thc public interest. 

3. Rcrnarks of E. Jwticc A s ~ m  upon the act of 1876. ch. 247, and the 
substitution of the word " opinion" for "certify," 2nd " or " for 
"and," by thc act of 1S79. 
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MOTION by defendant to endorse the name of the prose- 
cutor on the bill of indictment, under the act of 1879, c h  
49, heard at June Special Term, ISSO, of WAKE Superior 
Court, before Gudger, J. 

The defendant, Jacob Norwood, was indicted for slander- 
ing Annie L. Hunter, (under the act of lS79, ch. 156,) and 
was tried and acquitted at  said term. 0 1 1  the trial, Annie 
Hunter and others were examined as witnesses for the prose- 
cution, and at  the same term, the said Annie was, by order 
of the court, marked as prosecutrix in the case, and ordered 
to pay the costs of the prosecution, iucluding all witnesses 
actually exanlined on the part of the defendant. After this 
order had been rnade by the judge, the said Annie asked 
leave of the court to file an affidavit, in  which she stated 
that she had not been served with a notice iu the case of 
State v. Norwood, calling on her to show cause why she should 
not be marked as prosecutrix. The order of the court, up011 
Ilearing this affidavit, was not reversed, and the said Annie 
appealed. The opit:ion contains the additional facts. 

The case was argued by the Attorney General in support 
of the ruling below, and by Mr. D. G. Fowle, contra. 

ASHE, J. There are two points made by the record, first, 
the want of notice, and secondly, that the court below com- 
mitted an  error in its constrnction of the act of 1879, and 
according to the statement of the case as made by His Eonor,  
he  had no power to make the order in  question. 

As to the question of notice, we concur wi th  the judge that 
there was sufficient evidence of notice to warrant the order. 
I t  appears that a t  the preceding term of the court, the de- 
fendant's counsel gave notice in opeu court, when the case 
of the State v. Norwood was called and conti~iued, the wit- 
nesses being present and Annie Hunter being one of them, 
that  at the next term (June term, 18S0,) a motion would be 
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made to mark her and others as prosevutors i n  the  case. 
T h e  clerk of the court testified that  shortly before said J u n e  
term, he  had seen a notice, said to be lost, issued by t h e  
coul~sel of the  defendant, Norwood, to the  appel lar~t  a n d  
others, on the back of which were the  endorsements, " Re- 
ceived," " Served," bu t  h e  could not state by whom the 
returll was wade, nor whether i t  was served upon the parties 
o r  only upon a portio:~ of them. T h e  re turn purported to 
be signed, " J. J. Nowell, sheriff," by one of his deputies, 
but Ire could not recollect or know i n  whose handwriting, 
e.;ce!,t i t  not in  sheriff ?*Towell's. M'hen the  motion was 
zirgued, it does not appear whether she was present a t  the 
t ime or not, but she was present in  court dur ing  Llle d a y  on 
which the  motion was argued, and one of the  counsei for the 
prosccr?tion, on tha t  day, announced that all the parties 
were present. And the appellant was represented by counsel. 

We are of opinion t h t  the fact of the  notice of the motion 
having been announced in  open court, a t  the  t ime when 
, ~ % Y U O O ~ ~ S  case was called and continued, (in which she mas 
i1 witness) that a motion would be made at the  next term to 
n ~ a r l i  her as proeccotrix., with the testimony of the  clerk, 
a:>d with the further fact, that  on the  day of the  argument  
of t h e  motion i t  was publicly announced that all the  parties 
were present, and t l ~ a t  she was then and there represented 
l,y counsel, was sufficient evidence that  the  notice had been 
given to warrant the  judge in  rl?aking t l ~ e  order, T h e  itct 
of 1879 does not require the  notice to he in  writing. T h e  
object of the  notice is to give the  witness an  opportunity to 
o1:ow cause. On the argument  of the  motion, counsel tip- 
peared i n  her behalf, and  we must presume, represented her 
\\it11 her 1;noa.ledge and  consent, S h e  then has had,  what 
i t  was the  object of the legislature to give her by requiring 
uotice to be given, her " d a y  i n  court." 

As to the other point, tha t  His Honor  committed a n  error 
in  his construction of the act of 1879, we thiuk the  excep- 
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tion equaliy untenable. The act of 1875, ch. 247, provides 
that  i n  certain cases the costs of the prosecutor's and the 
defendant's witnesses, "shall he paid by the prosecutor, if 
any  be marked on the bill, whenever the judge or justice 
of tlie peace shall certqy that there mas not reasonable gron~lrl 
for the prosecution and that the public interest did uot re- 
quire it." But this act was follo\vetl by the act of 1879, ( 8 1 1 .  

4'3, which, nbt purporting to be an alnendment of the act o l  
18751 provides that the costs in like cases a3 in the formcr 
act, "shall be paid by the prosecutor, whether marked oi l  

the bill or not, whenever the judge or juvtice s11all be of 
opinion that there was rlot reauonltble ground for the prose- 
cution or  that i t  way not required by the public interest, - 
The  counsel for the appellant inslvted in thiv court that tlie 
sulostitution of the word "or"  for '.aud " in the last act, 
a n  act of inadvertence, that the legislature never i~ l tenc le ( [  
to make the change, and that as the copu1:ltive col1junctioll 
was used i n  the act of 1573, the court should construe "or" 
to mean "and "; and if  tilat was the proper coilstruction, 
then there was error in the order of the judge in having 
the appellant marked as prosecutrix and taxing her with 
the costs, for he had based his orcier upon the opiniolz only, 
that  t l ~ e  prosecution " was not required by the public in- 
terest," when he should have founded it upon the opirlion 
" that there was not reasonable ground for the prosecutio~~ 
and that i t  was not r e q ~ i r e d  by the public interest'." We 
cannot concur with the learned counsel in  this view of the 
case. I t  was evidently the intention of the legislature by 
the act of IS79 to discourage frivolous and malicious pros- 
ecutions. by enlarging the power of the courts over the 
question of costs in  criminal actions. 

Several changes were made in the act of IS79 from the 
act of 1575, besides that referred to. By the former, the 
courts had no power to mark any one as prosecutor without 
his consent ; in  the latter, they have, upon notice. By the 
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former, the court was requ'ired to cerf(fy that there was not 
reasonable ground, &c, ; in the latter, no such certificate is 
required, but the court must siinply entertain and express 
the opinion that there is I?O reasonable ground, kc. 

To construe "or " to mean "and"  in this case, would 
he a reflection upon the philological intelligence of the leg- 
islature, -and would be en  act of disrespect of which this 
cocrt is incapable. We must therefore take i t  that they 
menut what they said, m d  ~vhatever opinior~s we as indi- 
viduals may entertain as  to the wisdom or policy of the 
chnuge, we must  adruinister the law as we find it written, 

There is no error. Let this be certified to the superior 
court of Wake that further proceedings may be had accord- 
ing to this opinion and the law. 

PER CUMIAM. No error, 

STATE V. \I7. TI7. McDOWELL and others. 

&ads, indiciment fov failure to repair-Bernurrev to Indict- 
ment-Appeal. 

9. \Vher.e a particular class of persons (here the president, &c., of the 
Bu~tcombo turupikecompany) other than overseers of roads are indicted 
for not keeping a road in order, the indictment should contain not only 
nn averment "that it mas their duty and of right they onglit to have 
kept the said road in repair," (Patton'a case, 4 Ired., 16) but also an 
averment of the particular duty or dnties alleged to have been omitted. 

2, An appeal does not lie from the overruling of the defendant's clcmnrrer 
to an indictment (this being an interlocutory jrtdgment), bnt in such 
cnse the court should require him to plead to the indictment and pro- 
ceed with t h e  trial, and upon s verdict of guilty tile question as to the 
sufficiency of the indictment can be raised on a motion in arrest of 
judgment. This rule applies to all criminal actions. But where scch 
demurrer is sustained, the judgment is Anal and the state can appeal. 
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(State v. Patton, 4 Ired.. 1 6 ;  State v, Com'rs, 4Dev., 3.23 Slate v .  Fis7~- 
blate, S3 N .  C. ,  G B . 2 ;  State v. Bailey, 85 d. C., 426; State v, Pollard, 
S3 X. C. ,  597; Qom'rs r. Hagnin, 7S N. C,, 181, cited arid approved.) 

INDICTMENT tried at  Fall Term, 1880, of I ~ I E N ~ E R W X  511- 
perior Court, before Gilmer, J. 

The defendants demurred to the indictment, and from 
the judgment overruling the same, they appealed, 

Attorney General, for the State. 
Messrs. C. A. Moore and J. J. Osbwrre, for dehdau tu .  

RUPFIN, J. This was an indictment against the defend- 
ants as president and directors of the Buncombe Turnpike 
Company for not keeping in repair so much of the road be- 
longing to the conlpany as lies between the Buncombe line 
and the South Carolina line in Henderson county. The de- 
fendants demurred to the indictment and upon the over- 
ruling of the demurrer appealed to this court. The iudict- 
ment, is in the following words : 

" The jurors, &c., present that W. UT. DcD0~7el1, president? 
and V. Ripley, Mont. Patton, directors of the Buncombe 
Turnpike road, late of Henderson county,on the 8th day of 
September, 1879, and on divers days, kc., being president 
and directors, &c., that part of the Buncombe Turnpike 
road which lies between, &c., negligently did permit to be- 
come ruinous, &,, for want of ilue reparation thereof; when 
i t  was the duty of the said W. W. McDowell, V. Ripley, 
Mont. Patton, president and directors, &c., to have kept the 
same in good and lawful repair, and by law and of right 
they ought to so have done. But they, as president and di- 
rectors of said public road unlawfully and negligently did 
permit and still do permit said public road to become ruin- 
ous, $c., contrary to the form of the statute, &c." 

The  indictment is so defective as not to warrant any judg- 
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i ne l~ i  against the defendants, in case of their conviction by  
d jury, and therefore their detliurrer should have been sus- 
ttiined in the court below, 

The  charge which i t  makes against them is the general 
one, tha t  they, as president and directors of the  B u n m n ~ b e  
TI 'u r~~pike  Company, did permit a certain section of the road 
of the compauy to b e c ~ m e  ruinous and  broken, so tha t  un* 
less there be some public general statute which imposes 
upon the  defendants t h e  duty of keeping the road in repair, 
i t  is iuipossille lor the court to see that ally offerice has been 
committed. 

Were it  thect~se of n common public highway, and the 
defendants were the overseers thereof, t he  indictment i n  its 
~ ' resent  shape would have been sufficient, for there is n 
statute which makes i t  the duty of every such overseer to 
keep the road allotted to hiin in  good repair; and another, 
w l~ l ch  declares that he sllall be guilty of a njisdemeanor if 
he  neglect any  duty required of hiin ; but  there is no law 
known to this court which imposes upon the defendants, as 
iudividuals, any suc l~  duty ill regard to the road of the 
Buncombe Turnpilie Company. 

The statute under which the  company was incorporated 
imposes upon tlie president and  directors certain specific 
duties, and  confers upon them certaiu specific powers, and 
requires the111 to take tin oath of of'tice, and there can be no 
doubt that  nnder tlle statute which makes every officer in- 
dict,able for a neglect of duty, and  indeed without any such 
statute, these defendants may be proceeded against in case 
tiley have failed to perform any part of their duty, or  to 
exercise any one of the powers conferred upon them. Among 
the powers given, the president and  directors are authorized 

demand and receive certain tolls, w d  to contract with 
p r t i e s  for construction and improvement of the road, and 
to require the road I~ands  living along the line of the  road 
to bestow upon i t  six days labor in  each and every year, 
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Xow if it be that they have done all things which they 
ongbt to have done, and all which they were empowered to 
do, and in spite thereof the road should be in a ruinous 
conditioo, the fault would not be theirs, but the company's, 
for which it should be indicted. ,4nd on the other hand, if 
i t  were the purpose of the state to charge the defendants 
.with a dereliction of any particular duty or duties, the in-  
dictment sllould have been specific in its averments, in order 
that the defendants might know with certainty what they 
had to answer, and the court could see from the record that 
some law of the land had been violatea. 

As we understand, it was just the distinction between the 
duty arid the liability of the company and the duties and! 
the liabilities of its oficers, that was made by the eourt 
in the case of the State v. Patton, 4 Ired., 16,  which was a 
prosecution against the president and directors of this same 
Buncombe Tarnpike Company, and on a similar chalge of 
permitting the road to fall into decay. Judge DANIEL speak- 
ing for the court, after declarirq i t  to be the duty of the 
company to keep up its road, and that  therefore the corpo- 
ration was liable to indictment if the road be suffered to 
become ruinous, proceeds to say : " We also think that the 
individuals who have been indicted were bound by virtue 
of their offices, faithfully to exert all their powers and apply 
all their means, as such officers, to the keeping of the road 
in order, and that for a default in this public duty ther  
were liable to indictment. But  as they were not absolutely 
to keep up the road, they cannot be charged merely because the 
road hns become )&nous." At the same time he pointed out  
another particular, in which the indictment then under 
consideration would have been defective even if there had 
been a statnte making i t  the general duty of the defendants 
as  individuals to keep the company's road ill good order, 
r i z :  its failure to charge in form that it was "their duty and 
of right they ought to have kept the said road in repair," &c. 

51 
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Thislast defect has been remedied in  the indictment now 
before us, but still the other remains ; the indictment fails 
to give that notice to the defendants and the court, which 
they are entitled to have of the particular duty or duties 
alleged to have been omitted. The caws of the State F, 

Commissioners of Halifnx, 4 Dev., 345, and State v. ~i'shblate, 
83 N. C., 654, referred to in the brief of defendants' counsel, 
are all on a line with Patton's case, supra. 

If, therefore, the cause was properly before us, we should 
have no hesitancy in sustaining the defendants' demurrer, 
and it is with some regret we fe5l ourselves precluded from 
doing so, by the fact that their appeal was prematnrely 
taken. 

T h e  right of appeal to this court is wholly regulated by 
&atate and there is none which gives to a defendant in  a 
criminal action, the right to appeal from an interlocutory 
judgment. State v. Bailey, 65 N. C., 426 ; State v. Pollard, 83 
N. C ,  597. If a demurrer to an indictment be sustained, 
that disposes of the action finally anti therefore an  appeal 
for the state will lie, and i t  is one of the few cases in which 
the state can appeal. But a judgment overruling a demur- 
rer is purely interlocutory and really so little affects the 
rights of parties that in the case of the C'omnzissioizere of 
Wake v. Hugwin, 78 N. C., 181, a doubt was expressed as to 
whether an appeal would lie from it, even in a civil action, 
and notwithstanding the provisions of the C. C. P., $- 299. 
Aud it was yielded in that case more because such a prac- 
tice had grown u p  than from any sure conviction of its 
being a right. 

Aft,er overruling the demurrer, the court should have 
required the defendants to plead to the indictment and 
proceed .with the trial to verdict and judgment, and then 
.by motion in arrest of judgment the defendants might have 
,raised every objection b the indictment which furnished 
Ithe grounds for their demurrer, and if denied their motion, 
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could then have appealed. 1% is because of this right to 
present every objection to an  indictment by such motion i n  
arrest, that demurrers in criminal actions have been so 
unusuctl, and i t  may be the reason too w h y  the right to 
appeal from an overruling judgment has been withheld, 

I n  allowing defendants in all cases to plead to the indict- 
ment after demurrer, the pr~ct ice  of the courts in this state 
differs somewhat from that of the courts of England, for 
there, in misdemeanors the judgment upon de~narrer  is 
final, and it is only in certain felonies that the right to plead 
ever obtains. Our constitution declares that "no  person 
shall be convicted of any crime but by the unanimons verb 
diet of a jury of good and lawful men in  open court." 

There being error in allowing the appeal, i t  must be dis- 
missed. 

PER CURIAM, Appeal dismissecl, 

STATE v. ALEXANDER XcDANIEL. 

On trial of an  Indictmeut for slander under the act of 1579, ch, 136, the 
admission of the defendant that I!e spoke the words charged does not 
shift the blrrden of proof upon him to show he had  not slandered a n  
innocent woman. Her innocence is a question for  the jwy up011 the 
evidence, and 110 presumption of her innocence shnuld be allowecl to 
weigh against the defendant, 

?State v, Woodly, 2 Jones, 276; State v. Evans, 5 Joties, 260, approved, 
aud State v. Xorrison, 3 Dev, 299, commented on,) 

INDICTMENT for slander tried a t  Fall Tern], ISSO, of JONES 
Superior Court, before Cadger, J. 

Verdict of guilty, judgment, appeal by defendant 
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Attorney Genwal, for the State. 
2dess~e. Manly, Simmona, s6. .$lady, for defendant . 

RUFFIH, J. The defendalat was indicted, nnder tbe act of 
1879, ch. 156, for slandering Laura Wk~taley, an innocent 
woman, by speaking words concernir~g her, which amounted 
to a charge of incontinency; and 012 the trial in  the supe- 
rior court bo admitted having spoken the  words charged, 
and insisted that tlie same were true* The prosecutrix mas 
introduced as a witness for i he  state, and declared tlrat she 
was innocent of the n~isconduct imputed to her, not only so 
far as the defendant was concerned, twt all other men ; and 
other evidence was given as to her good character. The de* 
fendant offered evidence which tended to support the words 
spoken concerning her. 

The  judge then charged the jury that i n  order to convict 
the defendant, they must find that the prosecutrix was an 
innocent woman, that is to say, a pure, chaste woman ; and 
that  the general rule of law was that all persons are pre- 
sumed to be innocent until the contrary is shown ; SO that 
the defendant having admitted that he  Gsed the words 
which amounted to a charge of incontinency, or if Ibe state 
had proved the use of such words by the defendant, the bur- 
den of proof was upon him lo show that he had not slandered 
a31 i n~oced  woman. The defendatit complains of this charge 

_ because he says, i t  shifted the burden of proof from the state 
to hi~iiself, and withal required him to prove a negative. 

The statute under which the  defendant is indicted, is in  
these words : '$ Any gcrsou who may attempt in a tvanton 
and malicious niannkr to destroy the reputation of an  inno- 
cent woman by words-written or spoken which amount to s 
charge of inco&tinency, shall be guilty," kc. As we con- 
strue it, the offence defined consisbo, not in  the slander of a 
woman by falsely charging her with incontinency, but in  
the attempt to desiroy the reputation of an innocent woman by 
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such means; aud by an " innocent woman "is  meant s pure 
woman-one whose ehdracler, to use the language of the 
preamble of the statute, is " tmsullied." 

The innocency then of the wo~nan who is the subject of 
the attempt, lies at the very foundation of the offence, and 
eonstitu tes its most essential element-its very siw qua, non, 
tl;~d must of necessity be distinctly averred i n  the indict- 
nn en t. 

H necessary to be averred, then, under the principle de- 
clared in the oases of the State v. Woody, 2 Jones 276, and 
&he Stute v. Evans, 5 Jones, 250, the burden of proof de- 
volved upon the state even though i t  iuvolved &he necessity 
of its proving a negative. 

It is true that iu  the case of the State v. ?forrison, 3 Dev., 
299, a n  exception to the general rule which requires the 
state to prove every rnaterial averment against the defend- 
ant, was admitted by this clourt ; but it is perfectly lnanifest 
from what is said in the two cases just cited, that it soon 
became dissatisfied with that decision and took such great 
painls to litnit and restrict i t  as virtually amounted to over- 
ruling it. 

His  Honor below by his instruction to the jury that  " in  
order to convict the defendant they must find that the pros- 
ecutrix was a n  innocent woman," seemed to have recognized 
&he general rule as a true one ; but the error complained of 
by defendant is that he further charged them thaf because 
of the rule of law by which all persons are praumed to be 
innoceut until the contrary is shown, they were t0 infer her 
innocence without any proof being offered to estabiish i t ;  
and  that this psesulnptio~n of law in  her favor lasted until 
$he d e f e n d a ~ t  proved the contrary; and this seems to us to 
!x a well founded exception to the etaarge. 

We taka i t  that no effect&onId be given to the admission 
by the defendant of lais having spoken the words charged 
beyond that  which ought to have beeu given to convineiiag 
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proof of his having spoken thr;m. So that the question i s  
to be considered exactly as if the state had closed its case 
immediately upon making proof of the words spoken and 
nothing more. 

Now while it may be that the law does raise a presump- 
tion in  favor of the integrity of the conducb of men gene? 
ally, which each individual may call t o  his aid when neces- 
sary for his protection, still we are not aware that i t  ever 
allows the weight of that presumption to be thrown into 
the scales against ,a defendant on trial. Indeed, how could 
i t  do so without raising conflicting presumptions which 
must necessarily destroy one another or eke fail to  do even 
and exact justice to all P Why should the law presume the 
prosecutrix in this case to be innocent of a delinquency in  
morals, if thereby i t  should raise another presumption that  
the defendant was guilty of a crime which subjected him to 
punishment? I n  a case like this the law raises hut a 
single presumption-the same which i t  raises for every de- 
fendant on his trial for a criminal violation of the law of 
his country, of holding him to be innocent until proved to 
be guilty ; and to this presumption there is no l i~ni t ,  but it  
goes to the whole scope of the charge against him and em- 
braces every averment necessary to constitute the alleged 
offence. 

This presumption i n  favor of defendants nn trial is too 
important, and has been found too useful in the protection 
of innocence to be sacrificed to a mere sentiment; nor indeed 
is it seen that there is any necessity for so doing in order to 
secure the protection of the statute for all such females as i t  
was intended to protect. Every woman, when traduced, is 
a competent witness for the state against her traducer, and 
i f  her life has been pure, she will find no difficulty i n  get- 
ting the juries of the country to listen to her protestations 
of her innocency. And when added to this, is the privilege 
of calling in her sympathizing neighbors to speak to her 
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g"d general character, she needs not that any further con- 
cession should be made to her which rnigl~t be inconsistent 
with 6116 safety of an inu&ent defeudant. 

We think, therefore, His  Honor below erred in holding 
ehat the law raised any presumption as to the innocence of 
the prosecutrin, bu& that he filiould have submitted that 
queetion to the jury to be determined by them upon the 
evidence as any other question of fact would be, and that 
the verdict and judgment sbould be set aside and a vewire de 
novo awarded the defendant. 

Error, Venire de nom. 

Bpecial Verdict-Criminal Intenl. 

Lin a apeciat verdiet i n  rt criminal prosecution, all the facts isccessary to  
conetitute the offence eharged must be fr~lly and explicitly stated; 
therefore a special verdiet which f&f% to find the cviminul intent is fa- 
t d l y  defective, aud will be set aside and a new trial granted. 

(State v. Curtzs, 71 N. C., 56 ; State v. Moore, 7 Ired., 2 2 8 ;  State v. Wul- 
lace, 3 Ired., 195 ; State v. Lowry, 71 N. C ., 121, cited and approved.) 

IXDICTMENT for False Pretence, tried at  Fa91 Term, 1880, 
of CUMBERLAND Superior Court, before Avery, J. 

The defendant was charged with obtaining goods by a 
false pretence. The jury returned the following special 
verdict: " T h e  defendant entered into an  agreement with 
the prosecutor, Worrell, last spring to chip a crop of turpen- 
tine boxes. A crop of turpentine boxes consists of from ten 
thousand to twelve thousand trees. At the end of the week 
after the agreement was made, the defendant represented to 
said \Vorsell that lle had chipped a crop of boxes, and by 
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means of &hat representation obtained rations of meat and 
molasses worth two dollars. A crop of boxes is the usual 
task of a laborer for a week, and the  prosecutor had agreed 
to pay two dollars i n  rations as each crop was finished. On 
inspection the next week by the prosecutor, it was found 
that  i n  fact the defendant had not chipped a crop of boxes, 
and t h a t  his representation that he had was false. And one 
Eroadfoot, itgent of the prosecutor, also ascertained on ex- 
slrninati& the next week after the rations were furnished, 
that  the defendant had chipped some tress along two roads 
well, aud had chipped othei-s situated off the public roads 
badly and imperfectly, and had not chipped altogether a 
crop of trees. The  prosecutor could have i m p c t e d  a crop 
of boxes in two hours. IIe had other laborers ein1)ioped 
who were chipping in the aggregate fifteen thousand boxes 
every week, and the turpentine trees chipped were scabtered 
over a space of ten miles. The prosecutor had one agent, 
(Broadfoot) who could have inspected the boxes, and who 
did inspect those chipped by the defendant after heobtained 
the meat, k c .  Either the prosecutor or his agent could have 
i~scertained by examining the trees that the said rapresen- 
tations by the defendant were false." 

" If upon the foregoing statement of facts t'le court be of 
opinion that  defendant is guilty, then the jury sap he is  
guilty, but if upon said statement the court 11olds that de- 
fendant is not guilty, then the jury find he is not guilty." 

Tlle court held that defendant was not guilty, and from 
this ruling, i'CIcIuer, solicitor for the state, appealed. 

Attorney General, for the State. 
Jfessrs. Z. B. Newton and IV. A. Gutlzrie, for defendant. 

ASHE, J. The  special verdict found in  this case is defec- 
tive, and the facts found by the jury are not sufficient to  
warrant any judgment thereon. The  judgment therefore 
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pronounced by the court tha t  the  defendant was not guilty 
is erroneous. 

I n  judging upon a special verdict the court is confined to  
the  facts expressly found, and cnnnot supply the  want  
thereof as to a n y  material part, by an agreement o r  impli- 
cation from what is expressly found. And when the  facts 
are  of a n  equivocal character which may rnean one th ing  
or another, the  court cannot determine as a question of law 
the guilt  o r  innocence of the  defendant. 2 Hawkins  P. C., 
622 ; State v. Curtis, 71 N. C., 56. 

T h e  verdict simply finds that  the representation made by 
the defendant tha t  h e  had chipped a "crop of b o x e ~  was 
false," bu t  d3es not find the intent with vh ich  the  statenlent 
was made. T h a t  was a material inquiry and a question of 
fact tha t  should have been found by the  jury. T h e  itrteni! 
to cheat and  defraud the prosecutor is a n  essential ingredi- 
en t  i n  the  crime of false pretence. T h e  verdict should have 
fouud tha t  fact distinctly, the  one way or the  o t h e r ;  either 
t h a t  defendant made the  false representation with intent  to 
cheat, or tha t  h e  made the statement under  a n  honest con- 
viction of its t ruth .  I f  i t  had done so, then the judge coul4 
have pronounced judgment of gnilty or not guilty accord- 
i n g  to the finding. "A special verdict is in  itself a verdict 
of guilty or not guilty as the  facts found in i t  do  or do  not 
constitute in law the offence charged. There  is not l l i t~g to 
do bu t  to write a judgment thereon for or against the  ac- 
cused." State v. Moore, 7 Ired., 223. Therefore i n  finding :i 
special verdict the  facts should be stated fully and  explicitly, 
and  the  omission of any  fact necessary to constitute the  
offence is fatal. T h e  prt~ctice is, when the verdict is insuf- 
'ficient, insensible, or i n  violent antagonism to the  evidence, 
to set i t  aside and  grant  a new trial. 3 \Vhar. Cr. L., D 
3188 ; S'tute v. Cwtis ,  sz~pra; State v. TVallace, 3 Ired., 195 ; 
State v. Lozcry, 74 N. C., 121. 
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There is error. Let this be certified to the superior court 
of Cuniberland county that  a v e n i ~ e  de novo nlay be 
awarded. 

Error. V e n i m  de novo. 

STrlTE v. WILLIAX HINES 

Swearing witness before Grand Jwy-Qmshing.  

The act of 1879, ch. 12,  providing that  t l~e  foreman of the grand jrlry 
sttall mark on the indictment the llamas of the witnesses sworn and 
exanlined before t h ~  jury, is d k e e t o q  merely ; and t l ~ e  omission of the 
f o r e m ~ n  to comply therewith ie no ground f o r q ~ u s l ~ i l ~ g  the bill, where . es were sworn, the  proof is that the wi tnex  

(State v. Robevts, 2 Dev. & Bst., 510; State v. Caira, 1 IInwks, 355, cited 
and approved.) 

I N D I C T M E N T  for larceny tried at  Fall Term, 1880, of \\T~~2- 

SON Superior Court, before Gudger, J. 
Upon calling this case for trial, the defendant moved to 

quash the indictment for the reasons following : On the 
hack of the bill under the word " witnesses" the names of 
two persons were written, one of w i ~ ( ~ m  was rL. A. Johnston ; 
arid immediately below these names the following certificate 
was endorsed, to-wit: " Those rnarked + sworn by the fore- 
man a d  examined before the grand jury:" " A true bill." 
This  certificate was signed officially by the foreman of the 
grand jury, bu t  neither of the names of the witnesses en-' 
dorsed 011 the  bill had the " cross mark"  or other d e s i g ~ ~ a -  
tion of such witness having been sworn. From the oraI 
testimony of said Johnston it  did appear, and the court ac- 
cordingly found as a fact, that  he  had been sworn as a. wit- 
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ness on said bill by the forernan and examined before the 
grand jury. Upon the evidence of the clerk of the court, 
His  Honor further found as a fact that the indictment had 
been duly returned by the foreman into open court, as a 
" a  true bill," and that the names of said witnesses appeared 
thereon endorsed when it was returned. 

The court being of opinion that uuder the act of 1879, 
ch. 12, 5 1, the certificate of the foreman must show what  
witnesses were sworn, by marking their names, sustained 
the motion to quash, and thereupon, Gallo~uay, solicitor for 
the state, appealed. 

Attomey General, for the State. 
Meessrs. Nurray & Woodard, for defeadan t. 

ASHE, J. Before the act of 1879, if an  indictment was 
found wlthont evidence or upon illegal evidence, as upon 
the testimony of witnesses not sworn, upon proof of the fact 
the bill might be quashed or the matter might have been 
pleadeci in abatement, but could not have been taken advan- 
tage of by motion in arrest of judgn~ent  ; for the endorse- 
ments on the bill have been held to be no part of the record. 
But the on~ission to designate the witnesess who may have 
been sworn, by a + mark, was not suficieut to quash the 
bill. The fact that they were not sworn must have been estab- 
lished by proof offered by the defendant. The  motioli to  
quash could not be sustained when i t  was made to appearthat 
thewitnesses had been sworn, although there was no endorse- 
ment on the bill to that effect. Stcrte v. Roberts, 2 Dev. & 
Bat., 540; State v. Cain, 1 Hawks, 352. 

This principle we think has not been changed by the act 
of 1870, ch. 12, 5 1, which empowers the foremen of grand 
juries to administer oaths to persons to be examined before 
grand juries, and provides that  the foreman should mark 
on the bill the names of the witne;ses sworn and exaui~ined 
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before the grand jury. We hold that this provision is mere- 
ly directory, and that i t  is competent for the stmate, when the 
foreman has omitted to mark the witnesses sworn, to show 
by proof that  they were sworn. 

I n  Massachusetts, they have an act of assembly (Rev. Stat- 
utes, ch. 136, § 9), which provides "that a list of all witnesses 
sworn before the grand jury during the tern] shali be re- 
turned to the court under the hand of the foreman ; and i t  
has been there held that i t  is directory merely, and a non- 
compliance therewith is no ground for quashing an indict- 
men t." Corn. v. Edwurds, 4 Gray, (Mass.) 1. 

I n  our case there was proof that the witnesses examined 
before the grand jury were sworn. The iadicttnent there- 
fore should not have been quashed. There is error. Let 
this be certified to the superior court of Wilson that further 
proceedings may be had in conformity to t l ~ i s  opinion and 
the law. 

PER Crraranl. Error. 

STATE V. NICHOLAS JENIIINS. 

Trial- Cri,minal Procedure-Presence of Prisone~ cannot be 
waived 63 Counsel. 

A jury charged in a case of felony (not capital) went of their own accorJ 
to tlle judge's room at eleven o'clocli a t  night, and tbere, in presence 
and with the assent of prisoner'q coanscl, delivered their verdict to the 
judge in the absence of the prisoner, and wcre allocvcdto separate. At 
the sitting of the court on the fo l lo~~ing  clay, the prisoner moved for 
his discharge on the gromd that the verdict asgiven was not valid and 
the jrlry had separated; Beld, that he is not entitled to his discharge, 
there WRS a mistrial, the verdict must be sct aside and a venire de novo 
awarded. 
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Held fwbher; f n  the prosecutiorr of d l  felonies, the prisoner has the 
right to be present througllout the trial; and this right cannot be wair- 
ed in capital felonies; the prisoner must be actually present. Whe th r r  
the prisoner can w i r e  it, in those not capital-yfcccw; his counsel can- 
not. 

( 6 h t e  r, Rlacliwekler, Phil., 38; State v. Craton, GIred., 164; State v. 
Bray, 67 N. C , 283; Stnte v. Bullock, 63 N. C., 670; State v. Johr~son, 
75 N. C., 123; State v. Bass, 82 N. C . ,  570, cited and approved.) 

INDICTMEXT against tlme prisoner and others for burning 
a mill (under chapter 228, acts 1874-'75,) removed from 
Caltl well and tried at  Spring Term, 1880, of CATAWBA Su- 
perior Court, before Qilnzer, J 

The act of assembly rnakes the offence 2% felony punisha- 
ble by irnprisonnient in the penitentiary. The case is SUE- 
ciently stated in  the opinion. Verdict of guilty, judgment, 
appeal by defendant. 

Attorney General, for the State. 
Mr. G. 117. Rolk, for the defendant. 

RUFFIN, J. Tbere were many exceptions taken by the 
prisoner on the trial below, hut i t  is necessary that we should 
notice but one, which is decisive of his case, and clearly en- 
titles him to a new trial. 

The judge below after finishing his charge late in  the af- 
ternoon, committed the case to the jury, and being about to 
leave the court room, inquired of the prisoner's counsel if 
the clerk of the court might receive the verdict, and the 
counsel not assenting, no instructians to that effect were 
given. About eleven o'clock at  night the jury having 
 greed upon their verdict, of their own head and without 
any such direction from any one, came to the judge's room, 
and there in the presence of the prisoner's counsel and with 
their assent, delivered their verdict of guilty to the judge 
i n  the absence of the prisoner, which verdict the judge 
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cauzed to be i tnn~ediatelp recorded upon the proper docket 
a n d  read to the  jury, who ~ s s e n t e d  thereto a n d  were allowed 
to separate. At  the  meeting of the  court on the next  mornk 
ing, one of the  prisoner's counsel objected to the  manner  in  
which the  verdict had been rendered in the  absence of t h e  
prisoner, and  moved for hi3 discliarge upon the  ground tha t  
the  verdict so taken could have no  validity, and  tha t  after 
s u c h  P. separatiori of the  jury as had occurred, the  prisoner 
could not be ngain pu t  upon trial  for the same offeuce, 

I n  every criminal prosccutioii i t  is the right of the accused 
to be informed of the accusation agaiust h i ~ u  and to confront 
his accusers. I n  capital trials this right cannot be 
by t h e  prisoner, b u t  i t  i s  the  duty of the  court to see t h a t  
he is actually present a t  each and  every step taken i n  t h e  
progress of the  trial. State v. Rlackl-oddsr, Pl~ i l . ,  35; State v. 
Craton, li Ired, 164. I n  prosecutions for lesser felonies, the  
accused has exactly the  same r ights ;  Stclte v. Bray,  67 N. C., 
283; whether the  r ight  can be waived i n  such cases is a 
point about which the  authorities seem to bestill divided- 
some holding his actual presence to he necessary dur ing  the  
ent i re  t r ia l ;  and others, tha t  being a r ight  personal to  the  
accused a n d  established for his  benefit, i t  might be waived 
hy him.  

I t  is not necessary tha t  we should decide the  point in  this 
case, as we hold that  the  prisoner was deprived of this r ight ,  
or ra ther  of the  opportunity to exercise it, by the  manner  
i n  which the verdict was allowed to be taken. 

T h e  record does not disclose the  condition of the  prisouer 
dur ing  the time the jury were deliberating upon their ver- 
dict-whether coinmitted to jail or not-but i t  is perfectly 
m a n i f a t  that  the  action of the jury in coming to his room 
for the  purpose of delivering their verdict, was a surprise 
to the  judge himself;  that  i t  mas their own act done of their 
own a'ccord. As then i t  is not to b e  supposed tha t  any  corn- 
munications had passed between the jury and  the prisoner, 
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we are  forced to conclude that,  like the  judge, h e  was not 
infortned of this purpose of the jury, and  therefore could 
not if he  wished have attended the  room of the judge;  and 
therein he lost tha t  r ight  which the law and conotitution 
intended h e  sbould enjoy. 

T h e  fact tha t  the couiisel for the accused were present and 
assented to tlle renditivn of the  verdict a t  that place, was 
well calculated, t l~ougl l  we presume not so intended,' to 
throw His  Honor  off his guard and cause hirn to forget for 
the  moment tha t  this right of the  prisoner to be prese~rt a t  
a l l  the  stages of his trial, was one tha t  counsel could not 
waive. Doubtless the  counsel ttietnselves, for the  time, 
overlooked it, and were thereby led to yield a n  assent be- 
yond their power to bind the prisorier. 

I n  the  notes to the  case of Sperry v. Commonzcealth, 1 Ben. 
nett  ck Heard L. C. C., 433, i t  is declared that  this right o fa  
prisoner to be present throughout his trial is inalienable, 
and one tha t  cannot be waived by counsel, and a number  
of cases are  cited in support of the  position, And as we 
concur thelein,  we hold that  the proceedings in  the  court 
below resulted i n  a mistrial to the  prisoner, IVe cannot, 
however, g ran t  the prisoner's discharge as prayed for, being 
of the  opinion that the facts a3 set out by the court i n  the  
record do  not work a bar  to his being tried again. I t  does 
not follow, say Bennett & Heard,  435, that  because a verdict 
is rendered i n  the absence of a prisoner, he  is entitled to 
his discharge; i t  is merely a mistrial, and the  verdict 
shonld be set aside and the prisoner tricd again. 

I n  State v. Bzillock, 63 N. C., 570, this court say i t  was 
never supposed that the  rule that  a jury smorl~ and  charged 
cannot be discharged without the  consent of the  prisoner, 
was ever applied to any  bu t  a capital case. I n  Johnson's 
case, 75 N. C., 123, i t  was held tha t  i n  the  trials for offences 
less than  capital, the  presiding judge should assutne the re- 
sponsibility of orderi:lg a mistrial wlienever he believes i t  
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proper to do so in furtherance of justice, and  that  his discre. 
tion in  such particulars was not the subject of review. And 
in  the very recent case of State v. Bass, 82 N. C., 570, Judge 
DILLARD very justly remarks that while many of our  judges, 
i n  delivering their opinions i n  capital cases upon the discre- 
tion ailowed to be exercised by the presiding judge i n  
regard to discharging juries, have used language sufficiently 
broad to include lesser felonies within the same restricted 
rule, hu t  that a more careful exatnil~ation of the cases 
would disclose the fact that they stood upon the  same level 
with misderneanors in  this particular;  and  he refers to a 
number of cases i n  which i t  had been held that  the exercise 
of such a discretion mas not the subject of review here. I n  
Bmy's case, supra, the prisoner was ordered to be tried 
again. 

R e  therefore overrule the n~ot ion  of the prisoner to be 
discharged, and direct t l ~ a t  this be certified to the  superior 
court of Catawba county to the end that  further proceed- 
ings may be had according to law. 

' 

Error. Veni~e de novo. 

STATE V. WILLIAJI 31. SNEED. 

Witness- Justices of the Peace, when liable criminally- Ju dge's 
Charge. 

1. It is not error to refuse to compel a witness to answer x questiuu 
wl~ich tends to self-crhnination. 

2, The ful~ctiotls of x justice aE the peeice are ministerial, in prcserviog 
the pence, henring charges against offenders and issuing w,lrrants 
thereon, exanlining tllc pixrties and bailing or committing then  for 
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trial ; and in the exercise of such functions, if he act corruptly, oppres- 
sively, or  from any  other bad motive, he is liable to indictment. 

:I. Whcre a justice of the peace. upon the affidavit of a party in February, 
lS79, stating that B. and others had committr~d a forcible trespass 
on his property and an assault and battery 0:) his person, issued a 
warrant for the arrest of the parties complained against. who were 
tried before two jnsticee. and B. bound over to the superior court in 
which the said jnetice, (~lefendant it1 this case) was nlarked as prosecn- 
tor  and witness upon the two bills fonnd by the grmcl jury in that 
court;  and t l ~ e  defendant in August, 1879, ~ ~ ~ b s c q r ~ e r ~ t l y  to the term of 
said sr~prrior court, upon the same affidavit issued anothpr warrant 
against the same parties for the shrne offence; It was held, that  wllen 
the two justicos t001i cognizance thereof the defct~dant lratl no author- 
ity ovcr the snbject, ancl wns~fuivtus oflicio as to all matters contained 
in the affidavit, and is amenable to the LLW as in case3 where he issue% 
his marrant without a previoua oath. 

1. Held further, uo crror to  refuse to charge, that the evidence of one mit- 
]less offered by the state to prove that he diil not make a certdin 
affidaj it, was riot sufficient to contrbclict the fact recited ill the justice's 
warrant issued lipon such affidavit. 

5 .  Held fzc~~ther, I IO error to refuse to charge, that as the party swore to  
four distinct offences in his affidavit of February ancl the indictments 
in the superior colrrt only covered two of them, t l ~ e  act of the dcfend- 
an t  in issuing the second warrant mas lawful. 

INDICTAIENT for nlalfeasance in ofice, tried at  Spring 
Term, ISSO, of GRANVILLE Superior Court, before Seymour, J. 

The bill charged that the defendant had unlawfully, mali- 
ciously and corruptly issued his warrant as a justice of the 
peace against one Henry H. Burwell, Sen., Lee Parham, 
Nathan Johnson, John Brown and Ransom Frazier, for 
forcible trespass upon the lhoperty of one Nelson dneed,. 
and is in  substance as follows: 

The jurors, &c., present that on the 23d of August, 1879; 
tile defendant, late of the county of Granville, was otle of the 
justices of the peace, kc., and has continued to be such from 
the said 23d of August up to the taking of this inquisition. 
And the j u r ~ ,  &c., do further present, tllat a t  the spring 
term of the superior court of Granville, held, &c., a bill of 

52 
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ir~dictrnent was found by t h e  grand jury against Burcvdl 
(and the  others ahove-named) for forcible trespass on t l ~ e  
property of one Neluon Sneed, and tha t  the said defendant 
( in  this case) procured h i~nse l f  to be rr~arlietl a s  prosecutor 
and did act as prosecutor on said bill, 2nd also procured 
himself to be endorsed as witness on said l ~ i l l ,  and a t  t h e  
said term, there mas another bill of i n d i c t l n e ~ ~ t  found by the  
g rand  jury against said B u m e l l  and "others to the  j ~ r 0 i . s  
unknown " for a misdemeanor, upon which the said defwd-  
a n t  procured hirnself' to be marlied as prosecutor and  did 
ac t  a s  such, and also procured hin~self  to be lnarlted as wit- 
>]less and  is the only nitness marked on  said bill. And t h e  
jurors, ckc., do frirtller present that  pending the said indict- 
ment  as  aforemid in  said superior court, the said defendant 
being a justice of' the  peace as nforesaid, with force a n d  a rms  
a t  a n d  in  the county aforesaid, on the said 33d of August, 
1879, unlavfully,  rnalicionsly and  corruptly did issue his 
warrant  as a justice of the peace against the said Bur~vel l ,  
and  t h e  other:, for forcible trespass on the property of said 
Selsoil Slleed. Aud  the  jurors, 'kc., do f u r t l ~ t r  present, t h a t  
the  offence against the criniirinl law as set fort11 in  said mar- 
rant  so issued as aforesaid by the  said William ;\I. Sneed, 
tvas.the same oKence, based upon the same facts as  those 
upon which the jncljctments pending i n  said superior court  
against the seid Eurwell ant1 othess were found by the g rand  
ju ry ;  and that on the  said '33d of August, 1879, the defend- 
a n t  well knew the matters set forth by h im in his said war- 
ran t  issued on tha t  day agaiast  said Burwell and others, 
were the  basis of the  indictments iu said superior court, ripon 
which he was eridorsed tind acted as prosecutor and witness, 
a n d  tha t  the  same were still pending i n  said court, A n d  
the jurors, Bc. ,  further present that  defendant when h e  is- 
sued said warrant, falsely and corruptly stated i n  said war- 
r a n t  tha t  the  same was issued on the oath of one Nelson 
Sneed, whereas, the  defendant well knew there was no  oath, 
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o r  affidavit, o r  complaint made by Nelson Sr~eed or any  
other person for the issuance of said warrant. And the 
jurors, &c., do further p r e~en t ,  tha t  the defendant acting as 
a justice aforesaid,.arid under and by virtueof his office,and 
under  the said warrant, did unlawfully, corruptly and mali- 
ciously cause the said Burweii and the others to be arrested 
a n d  brought before him, as justice of the peace, on the 27th 
of August, lS i9 ,  and compelled them to give security for 
their appearance a t  the October term of the inferior court of 
said county, with the intent to harass and to the great dam- 
age  and wrong of said Burwell and  others, and against t he  
peace and dignity of the state. 

I t  sppeared i n  evidence that  a mntroversy had arise11 be- 
tween the defendant a n d  the said Burwell with regard to the 
ownemhip and possession of a+t rac t  of land i u  Granville 
county, and slso, that said Nelson Sneed was in possession 
of the same as tenant of tile defendant; and that prior to 
spring term, 1879, of said court, Burwell in company with 
Pnrham, Johnson, Brown and  Frazier forcibly ejected Nel- 
son from said land, and a t  the same time committed a forci- 
ble trespass on  the pwsollalty of Yelson, an  assault and bat-  
tery upon his body, and unroofed t l ~ e  house in which Nel- 
son was living. And prior to said spring term, 1879; Nel- 
son made complaint of' these acts, before the defendant as a 
justice of the peace, in an ~f f idavi t  i n  which he stated i n  
substance, " t h a t  on or about the 3d of February, Henry 
Burwell came to m y  howie and demanded powmion of my 
premises. I told him that I rented the place from William 
Sneed and had lived on it  last jear ,  and had reuted it  again 
this gear, and intended to live there until  christnias and  
pay the rent to William Sneed. H e  then ordered me to get 
out  of the door and let him come in. I told him he could 
come in, but  not to interfere with m y  things. H e  then caib 
ed his negroes, above-named, to come in and take my things 
and  throw them out. 1 then remarked that  they could all 
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come in, upon their good behavior, but I would be d-d if 
they interfered with my things, if I didn't knock them in 
the head. I was then spcaking to the negroes. Mr. Bur- 
well was in the house, and I with the others, above named, 
in the yard. Burwell struck me a heavy blow with a large 
stick. I then told them I forbade their interfering with 
ally of my things, arid walked off, I found my life mas i n  
danger, and I concluded to go to a magistrate and claim the 
protection of the law. I got back about night, found every 
thing I had thrown out into the yard, the top of my h o u ~ e  
torn off, and my wife and two little children sitting in the 
yard." Upon this affidavit a warrant was issued /it is pre- 
sumed by the clefendmt as the afSdavit was made before 
him) q a i n s t  Burwell and the others, and tried before two 
justices of t h e  peace, and F u r ~ ~ e l l  wns bound over to the 
superior court, and a t  spring term thereof two ilrdirtlnents 
were found, one against said Burwell, Parham, Johnson, 
Brown and Frxzier, for a fwcib!e trespass i n  carrying off the 
personal property of Nelson S~eecl,  and the other against the 
said Burwell and others, to the jurors unknown, for a forci- 
ble trespass into a dwelling house of Nelson, and expelling 
h im therefrom. The defendant was marked as prosecutor 
upon both of these bills, and sworn and sent as a witness to 
the grand jury. 

On the 23d of August, 1879, a warrant was issued by the 
defendant, as a justice of the peace, as follows: "Whereas 
Nelson Sneed has made oath before W, AT. Sneed, a justice 
of the peace for the c ~ u n t y  aforesaid, that  Henry IT. Bur- 
well (and the others above named) late of the c o y t y  afore- 
said, did 011 or about the 3d day of February last w i t h  force 
and artns enter into the said Nelson Sneed's house and eject 
therefrom all the house furniture, provisions, and other 
private property therein contained, which said articles of 
furniture and provisions were piled in  the yard, and tore 
off the top of his hoose,and he, said plaintiff, further swears 
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tha t  his wife was in  a critical condition and fears serious 
results from the fright she sustiined from t h e  cause thus  
described, all  without his  consent, a n d  against the  peace 
a n d  rligiiity of the  state." 

"These a re  therefore to comlnand you forthwith to arrest 
t h e  said Burwell ( a t ~ d  the others) m d  them safely keep so 
as  yon have then1 before me a t  m y  oEce  in Townsville c11 
the 27th day  of August, 1879, to answer said compluint, 
and  be further dealt  with according to. lav. II-Iereii-r fair 
not," kc." (Signed by W. M. Sneed, J. P.) 

There  was a trial of the  defendants upon the charge i n  
this warrant before the defendant, William M. Snced, 5. I?., 
a n d  tliey were required by hitn to find sureties for tkcir 
t lppearmce to the inferior court of the connty ; and  to t h i ~  
judgrneul of the  defendant there was appended t h e  follow- 
ing  memorandurn : "Sinee giving the above judzrnent, 1 
have heard there is a case pending i n  the  superior court  
against the  defendants for this offekce. T h e  solir.itor will 
please ascertain the  facts." (Signed Fy Mr.  ;\I. Slieed, J. P.) 

On the  trial  of Chis case, Che defendarlt asker1 Gurwell 
(who was prosecutor and  witness) whether the  other parties 
i n  the  indictinerlt against hitn a n d  others did  not do the 
trespass mentioned in the indictment against him atid them ; 
h e  replied tha t  h e  could not answer without cr iminat ing 
himself, and the court held lie need not do  so, to  ~ h i c h  the 
defendaiit excepted. 

T h e  several. instructions prayed by defendant which the  
court  declined to give, are  set out in the  opinion of this 
court. 

T h e  judge charged the jury that  if they believed the  de- 
fendant made use of his official position to carry ort h is  
private ao i i t rovers~  with Burmell, and for purposes of wrong 

- 

ilnd oppression, he  was gu i l ty ;  a n d  the jury rendered a 
yerdict of guilty. A motion for a new trial  being over, 
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ruled, the court pronounced j,tzdglment, and the defendant, 
appealed. 

Attorney Gened ,  for the State. 
1Messrs. Nerrimon &. Acller; for defendant. 

ASHE, J. On the trial only one q~restion of evidellce 
arose. The  defendant's counsel asked Burwell, who was 
both prosecutor and witness, whether the other parties in  
the indictment against him alnd them did not do the tres- 
passes n~entioned in the indictment, to which he  replied, he 
could not answer without criminating himself; arid t he  
court held he need not answer tlic que4ion. I n  this r ~ t l i n g  
there was no  error, for i t  is well settled that a witness is not 
bound to  answer a qnestion wllicEr tends to his own crirni- 
nation, and we think the case of tbe witness falls within 
the rule. 

There were several exceptions taken to the refnsal of H i s  
Honor to give certain instructions prayed : 

3. T o  his refusal to charge the  jury that  a s  the  magis- 
trate's warrant recited that it w'is u a d e  on the oath of 
Nelson Sneed who was offered by the state, and was the only 
witness to the point, t o  prove that  he  made no ;\%davit be- 
fore the defendant, and did not ask him to bind over the 
defendants in  August, 1879, his evidence was not suffmcieut 
to warrant the jury in  finding against the truth of the 
magistrate's recital ; that Che same was under oath and that 
the same evidence was necessary to controvert it, as  wodd  
be required in  an indictment for perjury. The  court as- 
signed as reasons for declining to give the it)struction, t l l ~ t  
there was no sac11 rule in law, and further that the evider~ce 
of the witness did not contradict the rnakistrate's statement 
in his warrant, it appearing that Nelson Sceed had made 
oath to the same facts i n  February, 1879. The ruling on 
this instruction we hold was not erroneous, for admitting 



there was such a rule of evidence as that contended for, the 
evidence of Nelson Sneed did riot contradict the recital in 
the warrant. The vc~irrant is dated the 23d of August, 1879, 
and  i t  is fair to presume, was founded on the alfidavit of 
February, 1879, for it does not state that the information 
was made b e f ~ r e  the defendant on that or any other day, 
the recital being, "Nelson Sneed has made oath before me, 
%V. hi. Sneed, a justice of the peaee for tlre county aforesaid, 
that  Henry H. Burwell,"' kc .  If the recital had been in  
the usual form, and stated, "Whereas Nelson Stieed this day 
made oath before, me," &c., then there mould have been a 
contradiction between the evideuee of' Nelson and the re- 
cital, but as i t  stands, there is none ; and i t  is reasonable 
to conclude tllat the date in the recital was purposely 
omitted because the warrant was based upon tile affidavit 
made on the 3d of February, 1879. Such was evidently 
the understanding of bhe defendant's counsel who argued 
before this court. that the act of the defendant was lawful, 
because the affidavit made in February was still in force 
when the second warrant issued, and that the defendant 
was tarranted in issuing that  war;atit because $here were 
four offences charged in the affidavit, and the parties were 
only indicted for two. 

2, To his refusal to charge the jury that as the facts sworn 
to by Delmn constituted four distir~ct offences, and as the 
indictment in the superior court o ~ l y  covered two of these 
off'ences, the case at the most only constituted the merito- 
rious performance of a lawful act. His  Honor very properly 
refused this instruction becarlse it was not warranted by the 
facts of tlie case. The afidavit'of the 3rd of February, 1879, 
does charge the prosecutor, Burwell, besides several forcible 
trespasses upon the land and personal property of Nelson 
S'need, with a n  assault and battery upon his person with a 
heavy stick. H e  was uot indicted for that in  the superior 
court, but only for the forcible trespasses, and yet t l~ere  i s  



824 I N  THE SUPREME COURT. 

no  mention of t h e  assault and  battery in  the  warrant of the  
23d of August,  bu t  the  accused were bound eyer to the  infe- 
rior court to answer the  complaint recited i n  said warrant, 
which is, tha t  the  defendants with force and a rms  entered 
into  Neleoc's dwelling house, tore off t h e  top of his house 
and  threw into  the  yard a l l  the  furniture,  provisions and  
other private property therein contained. If the  warrant of 
t h e  23d of August ha? been issued, charging the  commis- 
sion of the  assault and battery, there might  have been t h e  
semblance of bo71u jdes in  the  act. B u t  the  offences with 
wllicll the  accused are charged and bound over to the infe- 
rior court to answer, Ivere identically the  same offences for 
which they had been theretofore indicted in  the  superior 
cour t ;  a n d  i t  i s  to be presumed the defendant knew of those 
indictments and the  oflences for which they were preferred, 
r~otwithstanding the  memorandum appe~ldcd to  his judg- 
ment  on t h e  warrant,  whic l~  is relied upon by his counsel 
as evidence of his candor and  b o m  f i des ,  for he was both 
prosecutor and  witness in  each of the ,  inclictrnents which 
were still pending. T h e  n~ernorandutn looks very l ike a n  
after-thought,  a sort of quiu timet affivture to the  illegal 
proceedings, to guard, i t  may be, against an  indefi~lite ap-  
prehension of responsibility. 

3. T o  his refusal to charge tha t  as i t  did not appeclr tha t  
the  cases in  the inferior court had ever been finally disposed 
of, this indictment could not be maintained. There  is 
nothing i n  this exception and the judge comulitted no error 
i n  refusing it. 

T h e  last exception taken by the defendant was to the  
charge given by H i s  Honor  to the jury, and  io  this we hold 
there was no  error. 

T h e  functions of a justice of the  peace are  either minis- 
terial o r  judicial : They are ministerial, i n  preserving the 
peace, hearing charges against offenders, issuing somtnons 
or warrants thereon, examining the  i n f o r m m t  and  l,is wit- 
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nesses and  i n  taking those e x a m i n a t i o ~ ~ s ,  binding over the  
jlarties and ~ ~ i t n e s s e s  to prosecute, bailing the offenders or 
committing them for trial, kc .  They are judicial, a s  when 
be convicts for a n  offence; and his conviction drawn u p  i n  
due  form and  unnppealed against, is conclusive, and cannot 
be disputed in a civil action. 1 Elk .  354 and note 33. 

I n  Bacon's Abridgment (Am. E d ,  by Bou~yier,) p. 426, i t  
is laid down tha t  a lnagistrate " i s  not punishable a t  the  
suit  of a party,  bu t  only a t  the  suit  of the K i n g  for what h e  
doth as judge, i n  matters which h e  ha th  power by  law to  
hear  and  determine without the concurrence of a n y  other ; 
for regularly no  man  is liable to a n  action for what he  doth 
as judge; b u t  i n  cases wherein he  proceeds lninisterially 
rather t11:ln judicially, if he  act corruptly, he  is liable to a n  
action at the  suit  of the  party, as well as to a n  information 
a t  t h e  suit  of t h e  King .  But  h e  must have acted corruptly 
to subject himself to punishment by information : for though 
Ile should even act illegally, yet if he acted honestly and  
candidlg-, without oppression, malice, revenge, or a n y  bad 
view or  intention, a n  information will not be granted against 
h im,  but  the  party complairring will be left to his ordinary 
remedy by action or indictment," I n  addition to these au-  
thorities, see 1 Brod. & Bing., 432 ; Gregory v. Brown, 4 Bibb 
28 ; 1 Burr., 556 ; 2 Gurr., 653 ; 3 B~zrr. ,  1317 ; Rex v. Cozens, 
2 Dong ,  4%. 

From these autliorities the  principle is clearly deducible 
that where a magistrate is acting ministerially, if he  act 
corruptly or oppressively, or from a n y  other bad motive, he  
is answerable to the  criminal law. And  the  examinatiou 
and Linding over of Burwell and  the others, was a ministe- 
rial act. 1 Blk., 354, supra. We are  not called upon in  this 
case to decide when 11e is liable to a civil action. We are  
dealing with the  law in  its criminal aspect. T h e  jury have 
found the defendant guilty in  mauner and  form as  charged 
in  the  hill of indictment,  and the bill charges tha t  h e  un- 
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lawfully, ~naliciously and corruptly did issue l ~ i s  warrant as  
a justice of the peace against the said Henry H. Burwell 
(and tlie others named) for forcible trespass on the property 
of Nelson Sneed. 

Gut i t  is contended before this court that His Honor 
should have charged the jury that the evidence was not 
sufficient to warrant che jury in finding the defendant guilty, 
Iwcause he acted l awf~~ l ly  in  binding over the prosecutor 
and the others in August, for the affidavit made by Nelson 
Sneed in February preceding was still in force, and as there 
were several offences charged in  t l ~ e  affidavit and as they had 
I ~ e m  indicted in  the inferior court only on two of tliern, he 
had the right, to issue his warrant upon that affidavit, in  
August afterwards, for tlie offences contained therein for 
which no indictments had been found by tile grand jury in 
the superior court. I n  this we do not concur. We hold 
that when the two magistrates took cognizance of the 
matters contained in the affidavit of February and bound 
over the parties to the superior court, the justice had no 
further authority over the subject and mas functus of ic io  as  
to all matters contained in  the affidavit, and is a:$ amenable 
to the law as in' cases where he issues his warrant without a 
previous oath, 

There is no error. Let this be certified to the ~uper ior  
court of Granville that further proceedings may be had ac-  
cording to law. 

PEE CURIABI.  No error. 
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I n  State v. fhepson, from Wake : See 83 N. C., 584. 

ASHE, J. A t  the August term, 1879, of the superior court 
for the  county of Wake, a motion mas made iu behalf of 
the state to amend the record of the minute docket of spring 
term, 1875, so as to show that  the defendant, Swepson, was 
not present a t  tlie time of tlle trial, verdict and  judgrnerzt 
then arid there had in  the case; and tbe judgs presiding 
refused to hear evidence as to the proposed amendment o r  
to allow the same, on the ground of the want of power; 
and  from that judgment the solicitor for the state appealed 
to  this court. The  appeal was dismissed for the  reasons set 
forth in  the opinion of this court in  the case of the S t c ~ t c  v. 
Swepson, 82 N. C., 541. 

The  solicitor for the state then, in consequer~ce of that  
decision, made application for a writ of certiorari to remove 
the  said record and proceedings, on the motion to a t l~end ,  
into this court. The petition for t he  certiorwi was I~encd  
a t  the  June  term, 1830, of this court;  and, after argument, 
the writ nfas ordered, ml~ich has brought t l ~ e  record and 
proceedings in the case upon the  said motion before t h i s  
court, which we now proceed to consider. 

Judge DILLARD, on the petition for the writ i n  tlke case of 
State v. Swepson, S3 X. C ,  584, delivered a n  able and elabo- 
rate opinion,in which he concluded that the court below did 
possess the power to make t h e  amendment. I n  speaking 
for the majority of the conrt, be said : " The grievance i n  
this case is, that on a motion by the state to- amend the 
record of the  trial, verdict and judgment of the superior 
court of Wake, at August term, 1875, in  the case of the 
State r. Swepson, the judge refused to l l e ~ r  evidence in sup- 
port of the proposed amendment on the ground of the 
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want of power; and thereupon the only question is, was 
the refusal to entertain the motion for the reason alleged, 
such an  error as to require correction in the exercise of the 
supervisory power conferred on this court, and is the writ 
of certiol'cai a fit and proper writ to Be issued? Of the 
power of the superior court of Wake, and, indeed, of any 
court, and for that purpose, to hear evidence, and thereupon 
to so amend the record as to make it speak the truth, there 
can be no doubt. Sfale v. Kring, 5 Ired., 203; State v. Davis, 
80 N. C., 384 ; State v. Craton, 6 Ired., 164 ; State v. Reid, 1 
Dev. & Bat., 377 ; and other cases. Rut i t  is equally well 
established that the propriety of an amendment and the 
particulars wherein it is to be amended, are matters discre- 
tionary with the judge; and if, in the exercise of his dis- 
cretion, .the alr~endment is refused, then no appeal nor cer- 
tiorari in the nature of a writ of error lies to review his 
judgment. S'tephensolz v. Stephenson, 4 Jones, 472; Bright v. 
Sugg, 4 Dev., 492 ; Winslolu v. Anderson, 2 Dev. & Bat., 9 ; 
Anders v. ilferedeth, 4 Dev. $ Dev., 139 ; and 2;iseeman v. Mor- 
ris, Rusb., 257. If, however, the judge refused to entertain 
a motion to amend and to hear the evidence on the ground 
of the want of power., then he fails to exercise his discretion ; 

I and therein a question of law is made which is reviewable 
on appeal, mheu that is allowed ; and in state cases when 
no  appeal is allowed, i t  is an error, which may be brooght 
up and reviewed in  the exercise of the supervisory power of 
this court, by a writ of certiorari. as was done in  the case of 
the Stafe v. S u ~ e p n ,  81 N. C., 571. I t  is our opinion, taking 
the facts stated in  the petition to be true, the;.e was error in 
the refusal of ihe judge, on the ground qf the want of power, 
to entertain the motion of the state to amend the record." 

This opitrion of Judge DILLARD, in reference to the power 
of the court on the snhject of amendment, has anticipated 
that  of the court at t l ~ i s  stage of the case ; and on the prin- 
ciple of " stare decisis," we adhere to Chat decision. The 
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judge of the superior court has entire discretion over'the 
question.. H e  may hear or refuse testimony and grant o r  
disallow the motion, as he  way  deem proper. With the ex- 
ercise of his discretionary powers in this respect we have 
nothing to do. But we would take this occasion to suggest 
that when a defendant has been acquitted by the verdict of 
a jury, i t  is a power that should be exercised with extreme 
caution. Being one of those questions of fact which does 
not necessarily require the intervention of a jury, the judge, 
in hearing the n~otion to amend under sucll circu~nstances, 
should be careful to weigh the facts and consider the ques- 
tion in all its legal bearings ; for while there is 110 danger 
to be apprehended so long as the judicial power rests with 
such worthy and trusted men as now adorn our superior 
court bench, we can well conceive how, under the sanction 
of a hasty and ill.advised precedent, the exercise of  such a 
power in the Iiands of bad men might be turned to purposes 
of illjustice and oppression. 

We hold there is error in the ruling of His Honor in the 
court below. Let this be certified to the superior court of 
Wake county, to the end that that court may proceed to 
exercise its discretion in the matter of the amendment. 

Error. Reversed. 

I n  Leach v. Commissioners of Fayetteville, from Cumberland. 

SMITH, C. J. The action is to recover the amount due on 
three bonds issued by the municipal authorities of the town 
of Fayetteville in payment for stock subscribed in the 
Western railroad company, and to compel their payment 
by the levy of the necessary tax. Demand was made upon 
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tlie treasurer of the town just previous to tlie institution of 
t h e  suit. The defences set up are  : 

1. That  no sufficient demand was made before the ~ c t i o n ,  
2. That  the omission to present the bonds within two 

years after their maturity to the chief officer of the town, as 
required by the act of 3Iarcl1 22nd, 1876, ~ 1 1 .  243, is a bur 
to the recoverx. 

3. That  the finance committee, without wl~ose approval 
under the act of March loth,  1Si9, no tax can be levied, are 
n necessary party to the action, Tliese objections will be 
considered in  their proper order. 

I. The  plaintiff alleges and proves that he made a de* 
matid of p a ~ m e n t  on the treasurer of the town, the oficial 
custodian of its funrls, and this was sufficient to put the de- 
fendant in fault. "If the plaintiff' had alleged i n  his com- 
plaint," s a ~ s  El-xu~r,  .T., " that  he llnd presented liis claim 
to the board of coina~issiuners to be audited and  allowed, 
and  t l ~ a t  they had refusecl to act, or  had disallowed it, he 
woulcl have had a cause of action ; or lisd he alleged that  
he  prwentetf to the treasurer a vlaim so allowed and that he 
had rcfused payment, he would have had a cause of action." 
Jones v. Co.nzmisaione~s qf Blnden, 73 N .  C., 18'2. The samc- 
rule applies with equal force to the relation of the defenil- 
a n t  with their trcnsnrer. and :I valid county or  town obliga- 
tion to pay ix deiillite sum a t  n fixed pcrlotl on presentation, 
imposes the tlnty of providing the means and placing them 
with the treasurer to meet the obligation when it  arises. 
Whi le  a t11unicipal boud transferable by delivery should be 
presented by the holder (or notice given to the corporate 
body i n  order that  tile owner may  be known) to \\-born 1)a.v- 
rnent is to be made, the failure to provide the funds to di5- 
charge it a t  tuaturity when demand is made, constitutes n 
cause of action. While unadjusted claims are required to 
be audited arld ordered to be paid, absolute a i d  uncondi- 
tional obligations already ascertai~led and audited are  i n  
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themselves and upon their face an  order and authority in 
t h e  f i ~ ~ a n c i a l  oficel., poseessing the  means not otherwise ap- 
propriated, to pay on presentation. The record of the ac- 
tion of the corporate authorities produced in evidence shows 
tllat they were fully cognizarlt of the existence and amount 
of this outstanding indebtedness, inasmuch as in  a preamble 
to a resolution adopted by thern on January Fth, 1876, but 
a few days after i t  ~oa tured ,  i t  is declared, " whereas the 
bonded railroad debt of the lown ($97,000) ia nozc! due and par- 
ties holding said bonds are dcmanrling payment of same, there- 
fore, resolved, kc." Tlie committee appointed under the 
resolution then adopted recorninended the retirement of the 
bonds by the issue of others on time and the levy of a tax 
adequate to meet t11e obligations to be incurred. This dis- 
tinct recogni t io~~ of the debt, ~ n d  the uncontradicted aver- 
ments in the complaint that the coupons for interest had 
been paid, and that the treasurer when required to pay the 
principal refused only because of t11e want of means to dis- 
charge the debt, in  connection wi th  the absence of any book 
of registry of municipal claims, clearly, in our  opinion, dis- 
pense with a further demand precedent to tlie suit. 

11. For  the same reasons the act of March 22nd, 1875, is 
unavailing as a bar to the action as is decided in  Wlzclrton 
v. Commissiorrers of Cuwituck, 82 N. C ,! 11. 

111. The  last objection predicated ubou the required con- 
currence of the fitlal~ce committee t;o any tax levy under 
t he  act of March lo th ,  1879, has been expressly declared to 
be invalid for the reasons fully set out in the case of Hawley 
v. Commissioners of Fayetteville, 82 N. C., 22. A nzandamus is 
the appropriate remedy to enforce payment of t11e demand 
against a rnuaicipal body when only resources to meet its 
obligations are to be found i n  the exercise of the taxing 
power conferred. McLendon v. Commissioners of Anson, 71 
N. C., 3 8  Fry v. Commissioners of Montgomery, 82 N. C., 304. 
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There is no error. This  will be certified for further pro- 
ceeding? i n  tile court below. 

S o  error. Affirmed. 

SJIITII, C. .J. When t h i ~  ca:1~i3 was before us a t  Jatiuary 
teiin, ISSO, ($2 S. C'., 474,) i t  received the careful conside- 
ration of the  coart, and its members were unanimous i n  rbe 
conclusion :tnnouucetl in t h e  opiizion. JTe have, after a n -  
other exhanstive nrgumcnt upon the re-hearing, reconsid- 
ered the  point t l ~ e r ~  decided, with n desire to  correct a n y  
error into whieti we may have the11 fallen when pointed out, 
and our  eonvir.tioos remain u~ichanged.  The cases called 
to our  atteution are from states in mhlch the  honlestead is 
ilectned to be land occupied as  a place of residence oi. dwell- 
ing, anrl losing its exemption from liability to forced sale as 
soou as  i t  ceases to be so occupied. T h e  adjudications upon 
t j ~ e  provisions contained in the  constitution of this state pro- 
ceed upon the idea of an  exemption of land of limited value, 
tha t  not only uow is, but  mag become the home of the  in-  
~ o l v e n t  debtor, and that it may be improved as a permanent  
reridencc; hence, tlle pre-existent homestcad r ight  niay 
:rtfacIi to land wholly unoccupied. iblartin v. ITu.qlics, 67 N. 
P., 293 ; 1lirnyho v. Cottoa, 69 N. C., 289. Even  a fraudulent 
conve~.ancc, roid as to creditors, is void also as  to the home- 
stead right.  ('runz~nen v. Bennett, 68 N. C., 494. In the 
former opill icl~, Mr. Justice ASHE says : " T h e  law, when i t  
authorizes one to sell his homestead, would be untrue to 
itself and  the obligations of justice, if i t  were to allow the 
owner to sell it, receive a full and fair price, a n d  then leave 
it subject, in  the  hands of his  vendee, to t h e  satisfaction of 



JANUARY TERM, 1831. 

his debts. W e  cannot believe that to be the law." Again, 
i n  Watkins v. Overhy, 83 E. C., 165, it is declared that " the 
constitutional exemption looks to the protection and pre- 
servation of the land upon whicli tine debtor has made, or 
may  make his home far himself and his family," etc. The  
decisions i n  other states (the scope of whose statutory pro- 
visions on this subject are not altogether like o m  own, as 
l~eretofore interpreted,) are unsafe guides in determining the 
present questioi~. We must adhere to our own exposition 
of the constitution and laws enacted to snbserve its policy,, 
unless clearly erroneous; for the unsettling of prior adjudi- 
cations is often more fruitful of rnischief than the error  
proposed to be corrected. We must, therefore, adhere to our  
former ruling on this point. The case sent u p  states that  n 
jury trial was waived and the facts found by His  Honor, 
find is direcily repugnant to the record, wt~ich shows a v e r ~  
diet to have been rendered by the jury, subject to the opillr 
ion of the court upon the point reserved, t he  facts of which. 
are set out in  the case ; and if the court should be of opinion 
with the plaintiff, judgment was to be entered on the verdict: 
otherwise the verdict to be set aside and a nonsuit entered. 
As the record must prevail i n  this  conflict, and we must. 
render such judgment as ought to have been rendered in  the 
co~i r t  below, the verdict must be set aside and a nonsuit 
entered, and i t  is so adjudged. The formar judgment 
wherein it differs from this must be reversed. 

PER CURIAM. Judgment accondingly. 

I n  Holmes v. Holmes, from New Hanover : 

RUFFIN, J. T h e  petitioners, who are the defendants i n  
the above entitled action, make application for a wr i t  of 

53 
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certiorari and assign the following reasons : That  at a trial 
of the action had a t  June  term, 1880, of the superior court 
of New Hanover, there was a verdict and judgment in favor 
of the plaintiffs, from \rll icl~ the petitioners appealed, giving 
due  notice of their ap!)eal a n d  exeruting a bond .  Tha t  no 
statement of the case on appeal was prepared and served 
within the tirne; but their attorney had an  understanding 
with the plaintiffs' attorneys that  i t  would be satisfactory to 
all parties if such s twt~ment  was prcpared i n  tirne for the 
present terrn of this court ; tvhicl~ understanding was fre-' 
quently recurred to and recognized by the attorneys of both 
parties. Tha t  about the St11 of January, 1881, petitioners' 
attorney prepared their case on appeal a n d  submitted it  to 
iplaintiffs' attorneys, who received it, and after an  examinn- 
hion, returned i t  with A statement of their objections. Tha t  
!the petitioners' attol ney admitted the exception of the plain- 
tiffs, but afterwards discovered that there was a n  admission 
tin the stateme~jt wl~ich he had prepared, as to the effect of 
a certain deed, which he did not, design making'; and there- 
upon he prepared another statement of the case, making the 
deed n part thereof, and omitting what was s,iitl about its 
effects in the former stateniet~t. Tha t  on presenting this 
last statement to plaintiff's attorneys, i t  was assented to 
without being read, but such assent was afterwards with- 
drawn. That  the attorneys of both parties then had a meet- 
i n g  and attempted to recorlcile their differences, but failiag 
to agree, no s t a t e rne~ t  of the case was made, and thereby the 
petitioners have lost their appeal. The  petition is supported 
by  the affidavit of Mr. Ricuud, who was of counsel for the  
defendants in the action. 

The  plaintiffs file a counter-affidavit of their attoruey, 
Nr.  Bellunjy, who states the  facts to be that after having re- 
turned with his exceptions, the statement first presented to 
J ~ i m  about the 8th of January, he was accosted on the streets 
.by Mr. Rieuztd-the latter having i n  his halid a rcll of 
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papers which affiant supposed to be the case origiaallj+ pre- 
sented aud returned with exceptions. That  Mr. Ricaud, 
pointing to a certain sentence in the paper he held in his 
hand, said he would like to add the words, " a  copy of 
which deed is hereto annexed, marked 'A'," to which affiant, 
still thinking that i t  was the original case, replied that he 
had no objection, but thinks he added that lie would see his 
associate counsel about i t  ; and that no case was ever pre- 
sented to lnita for examination, or  agreed to by him, i n  
w l ~ i c l ~  the sbatement as to the effect of the deed was omit- 
ted, oi. to wl~ich n copy of the deed Gds attached as a part. 

Adhering strictly, as this court feels bound to do, to the 
rule laid down in Walton v. Pearson, 82 N.  C., 464, and the 
cases there cited, we can look only to the affidavit filed by 
the appellees to ascertain t 'hether  there was any under- 
standing between the parties or their attorneys, that a strict 
compliance with the rules of the code, in  regard to the man- 
ner of taking the  appeal, woul~l not b3 insisted on. 

1141.. Beblanzy, the ttttorney for the plaintiffs and the sppel- 
lees in the case, files atl.:iffidavit in which he makes no 
denial of the allegation of the petitioneks that t h e ~ e  was  
such a n  understanding between counsel ; but on the con- 
trary, concedes that so late as January-nearly six months 
after the trial-he received from the attorney of the petition- 
ers the statement of their case, which, after considering, he 
retuimed with his exceptions, but without any objectioll on 
the score of time ; and that even after that, when approached 
on the street, he  gave his assent to, what he supposed was, 
an alteration in it. 

We cannot doubt, there was, if not an express agreement 
to waive a strict compliauce wit11 the requirements of the 
statute, a tacit consent to that effect acted on by the attor- 
neys in the cause. Indeed the coiinsel who argued the 
motion here for the appellees, frankly stated that he did 
not deny that there was siicl~ a n  understanding, and that 
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he mas willing still to  carry it ont ;  but that he could not 
agree to the  case as  prepared by the petitioners. From this 
i t  seems that the controversy between the pctitiot~ers is, a t  
last, not so much over the petitionersy right to have their 
appeal, its over the m m n e r  of stating their case. As to the 
last matter, this court is pve r l e s s  to help either of the 
parties, but they must settle i t  amnngst tl~emselves, or, if 
unable to do so, must invoke the aid of His Holror who pra- 
sided a t  the trial. All we can do is to see that no one is 
improperly deprived of the right of appeal ; and t l ~ i s  w e  do 
in this caM by directing the certiwari to be issued as prayed 
for by tlie petitioners. 

PER CUKIAX Motion dlowed 

It1 Wson v, Linehe~yeep, from Gaston : 

SMITH, C. J. The  plaintiff's mansel moves u'prr her 
aftidavit of facts proyed before the referee and annexing 
copy of her own testitnony, for a writ of cc~biorari to perfect 
the incomplete record before us at  the last term, when the  
ca lm was argued and decided, wit11 the imtenbion, as is sug- 
gested, to ask for a re-hearing. We adverted in  the opinion 
to the absence of the evidence before the referee and upon 
.whicll his report mas based, so that we were confined to 
his rulings upon Che facts reported and the review of them 
by the court. 53 N. C,, 524. The motion is a novel one 
and without p~ecedent  in  the practice of the m u ~ t .  If the  
evidence shall change the aspect of the case and make i t  
tnaterially different from what i t  was when heard, we 
shoulcl be required nod to yehem and co~rect m error of law, 
but to try a new ease. If there is an error i n  the former de- 
cision i t  must be discovered in the case, then presented, 
without modification of facts. If the evidence desired does 
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not have the effect, i t  would be of no practical benefit to 
have the record completed as proposed. 

I t  was the duty of counsel to suggest the diminution be- 
fore the cause was heard and then ask for this remedial 
process: not to wait till the decision and then demand it. 
I t  would be.productive of much mischief t o  relax the salu- 
tary rule which requires counyel to see that their cause is 
properly before the court in the record, and to abide the 
consequences if i t  is not, The writ mnst be denied. 

PEE CURIAM. Motion denied. 

I n  Smith v. Lgnn, from Wake: 

ASHE, J. Petition for certiorari heard a t  June  term, 1880. 
T h e  plaintiff i n  his petition for a writ of certiorari in  the 
above entitled action, alleges that at  spring (February) term, 
1879, of the superior court for Wa're county, a judgment mas 
rendered against him in  behalf of the defendant, from which 
he  prayed and obtained an appeal to this court; that an 
appeal bond was given within ten days after the rendition 
of the judgment slid a case on appeal was duly made out 
a n d  executed according to law. That  in  consequence of his 
failure to comply with the demand of the clerk of the supe- 
rior court of Wake, to pay h im as fees for his services the 
sum of ten dollars, be  failed to send up s transcript of the  
said cause, until  January term, 1880, of this court. 

This  question has been settled in Andrews v. Whisnant, 83 
N.  C., 446, where i t  was held, that a certiorari will not be 
granted when it appears that the  petitioner lost his appeal 
by reason of his failure to comply with a demand for pay- 
ment of clerk's fees for making out the transcript, nor when 
h e  failed to attend to the same from the rendition of the 
judgment appealed from in  August to the beginning of the 
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next term of the supreme court in January, or during its 
sitting in said term. 

I n  this case the appeal was taken at  ~ e b r u a s y  term, 1879, 
of the superior caurt of Wake, and the transcript not filed 
until January term, 1880. The defendant has lost his np- 
peal by his lacl~ea Tbe wrtiorari cannot be granted. 

PER CUBIAM. Petition denied, 

I n  Hoshhs v. illecl&a~aics"uildi?ag and Lwn Association, 
from Guilford : 

SMITH, C. J. We have carefully considered the well pre- 
pared argument of counsel i n  defence of the general plat1 of 
operations of the class of organizations lately introduced 
into the state to which this, seemingly least obnoxious to 
hostile animaduersiou, belongs; and whatever might be our 
conclusionsif the question were s t i l l  open, we feel bound by 
the repeated adjudications heretofore made, and, that the 
law should be settled, to uphold the ruling of the court be- 
low. Indeed the very questions nc?w presented have been 
passed upon and decided in reference to this association, and 
we must adhere to our former riding. We wil l  only refer 
to some of the cases. Smith v. B. &. L. A., 73 N. Cf., 372 ; 
Mills' case, 75 N. C., "2 2; Querh2's case, 81 N. C., 56; Hanner's 
case, 78 N. C., 188. 

The decision in James v. Martin, from Alexander, and i o  
Rh,yne v. Mason, from Gaston, is the same as that in Erg- 
land v. Garner, aate, 212. 



I N D E X .  

ACCEPTANCE OF RENT-See Trespass, 3. 

ACCOUNT AND SETTLEMENT: 

A former proceeding for account and settlement between an administrator 
and guardim, which w a ~  ended by o docree that the guardian had ac- 
coonted and paid over io full, &c., cannot be reopened by the mere asso- 
oiation of other persons as parties in a proceeding involving the same 
subject mattes, @on %n allegation that the guardian having made no 
annual returns ought to have been but w&(i not charged with the full 
amount for which he was liable, This can only be done by an action in 
nature of bill of review or to Impeach the decree forfiand. The demurrer 
t o  the complaint in this casc was properly sustained. Wigginsv. NcCor- 
ma& 581. 

See Executors: 5; Guardian, 3; Trial, 3. 

ACTION ON W S T  NOTE-See Justice of the Peace, 1. 

ACTION FOB PENALTY-See Penalty, 1-3. 

ACTION TO RECOVER LAND: 

L I n  an  aetion to recover land it appeared that the dolendant had executed a 
morgageto plaintiff with power to sell, and the land was sold thereunder, 
and bought by a third party who received a deed and afterwards recon- 
oreyed toplaiutiff,and the defendant offered to show that said party acted 
in the purchase as agent of plaintiE; Held, that the evidence was imma- 
terial, as the plaintiff is entitled to reoover upon the strength of his title 
as mortgagee. 1Vittkowski v. Watkins, 456. 

2 In  an action torecover land where the plaintiffssought toinvalidate a 
decree of a courf of equity for fraud, it appeared that the plaintiffs had 
obtained an injunction restraining the defendant (who was plaintiff in 
the eqnit,y suit) from proceeding under the deeree and hadapplied to be 
made parties to said suit for the purpose of moving to set aside said 
decrce for fraud, arid that a t  t,he hearing the following order had been 
entered by consent, "ordered, adjudged .and decreed that the restraining 
order heretofore made in this action be vacated and the injunction dis- 
solved and the peation dismised:" Held, that the question of fraud was 
not re8 adjudZeata and that plaintiff's were not precluded from reopening 
t.he controversy. Rollins v. Henry, ,569. 

3. Where land is described in a. contract to convey, as "beginning on J's line 
and T. and E. and W., and to the ...... of a ridge joining said W's land, 
and runniuga parallel linewith a course extended to the top of saidridge, 
all the land within said boundaxies," the iuference that the language sur 
rounds no definite space and gives a part only of the enclosing lines, is 
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not so clear as tawarrant a withdrawal from t he  jury of tbe inquliry 
whether sufficient proof may not be adduced to distinguish and set apart 
t he  territory ; especiaPly where a subsequent deed specifying the  outlines 
corresponds with the cantract in the number of acres aod price of t h e  
Imd. Yozsrsg v. @@llr, 71.5. 

4. k suit which determines the oblsgation to  pay for land under a contract of 
sale,also estaMishes the right of 6he vendee to have the land by a specific 
performance. Ib. 

5. Where the jury are charged that if they are satisAed such contract covers 
land in possession of defendant the plaintiff i s  entitled to recover, a rul- 
ing tha t  the contract is  loo vague and uncertain in describing the land t o  
show authority in an esecutor to convey, cannot be sustained h a u s e  
calculated to  mislead the jury. Ib .  

6. #enable--Where an action is  begun when the right t o  recover depends upon 
the possemion ofthe legal titleand retainsunti1 flnal judgment this lea- 
ture of the  former practice. i t  is d*ubtful if defen$ant can set up title by 
relation t o n  former decree in %oity, if his decd'wss in fact subsequent 
t o  thad of plaintiff. 1 b. 

See Deed, 6; Evidence, 10,21,22; Injuoction 2; Judgment, 6; Mortgage, 4 ;Par- 
ties, 1; Statute of Lirnitat,ions, 3. 

ADMINISTELATION OF OATH-See Indictment, 7. 

ADVANCES-See Agricult~~ral Lien ; hgricultaral Partnership, 2 ; ;Mortgage, 3. 

ADVERTISEMENT-See Executors, & 

ADVERSE POSSEK3ION-See Statute of Limitations, 3. 

AIFFIDA\TT-See Amendment, 1; Attachment, 1,2; Indictment, 2. 

AGENT AND PRINCIPAL : 

1. Whereoneactsas agent of another in the exec-ution of aan instrun~ent 
llnder 8eal and does not mean to bind himself personally, he must exe- 
cute i t  in the name of his principal and state the name of the principal, 
only, in the body of the instrument; Therefore Z t  was held that a bond 
in which "I promise to pay to the order, &c., witness my hand and seal, 
signed by H. 8. L. (seal) for C., president of a company," imposed a pcr- 
sonal liability upon L. Bqtson v. Lucm, 080. 

2. In  an  action aqainst a railroad company, where it was in  cvidenee that 
S , the regular agent of the defendantat a certain &=pot, lived three miles 
from the depot and that T. lived a t  the depot for two years prior to the 
bringing of the action and discharged the duties of agent in receiving 
and forwarding freight. sellingticliets, ac., all of which was done in the 
name of S. and with the knowledge and acquiezcence of defendant; ~f 

was helct, that T. was the agent of defendant and that defendant was 
bound by any act of his within the scope of the authority impliedly 
given. Kalzenslein v. R. R. Co., GYS. 
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3. Plaintiff, station agent of a railroad company, sues the compnny in dam- 
ages for breach of an  alleged contract in failing to furnish a train for an 
excursion. Upon correspondence had,'the company supposed the traiu 
was intended for a third party and agreed to supply it on certiin terms, 
but afterwards refused on discovering that plaintiff was attempting to 
procure i t  for his own benefit; Held, that plaintiff could not from his 
fiduciary relation towards the company enter into a binding contract 
with i t  for such purpose, unless i t  agreed thereto after beingfully advised 
of all the circumstances. Pegrnm v. R. R. Co., 696, 

AGMEEMENT-See Practice. 3. 

AGRICULTURAL LIEY, proxxlin: to euiorco: 

In  a proceeding to enforce an aqricoltuml lien under Rat. Rev, ch. 65, 21, 
the crop was sold by the sheriff and on trial before a jury the defendant 
admitted the execution of the lien but denied that anything was doe for 
adva~~ces  thereunder; there was a general verdict for the piaintiff and 
the court refused judcment because the jury failed toassess the damages ; 
Held error; the verdict established the '' lien debt" in excess of the pro- 
ceeds of sale, entitling the plaintiff to judgment. Go!, v. Tush, 333. 

AGRICULTURAL PARTNERSHIP : 

1: An agricultural agreement between two persons, one to furnish the otitfit 
and the land, and the other to hire thelaborersand superintend the farm 
during the year, the former to provide money to carry on the bnsiness 
half of which to be repaid him a.nd the proflts to be divided between 
them, creat.es the relation of partners. R s ~ n o l d r  v. Pool, 37. 

2. Where the land owner in such case executed an agricultural lien to R for 
advancements to carry on the common business, a partnership debt was 
thereby created and the property in the crop vested in R to secure its 
payment. I b .  

3. Where one furnishes land, team and its feed, and another gives the time 
end attention and meets the expenses requisite to the making of a crop 
upon R U C ~  lmd,  under an agreement that the gross products are to be 
evenly divided between the parties, the relation of copartners is thereby 
constituted between them. Curtis v. &sh, 41. 

4. Even i f  the contract should be treated as one of tenancy, the relation 
would terminate upon the division of the crop, (therebeing no unsatisfied 
lien for advances or to secure the performance of other stipulations) and 
the land-owner would be guilty of a trespass in forcibly seizing and carry- 
ing away the share of the other party stored i n a  barn on the premises. 10. 

5. An action for such a trespass would fall within the original jurisdiction of 
the snp6rior court,. 

AGRICULTURSL SUPPLIES-See Mortgage, 5. 

ALLOWAKCE OF CLAIM--See County Commissioi~ers, 2. 

ALTERATION OF KOTE-See Notes and Bonds, 1. 
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AMENDMENT: 

1. The court has power to allow a n  amendment of a printer's affidavit so as 
to show the date upon which the p~tblication of a summons bcgan. 
TVeuvcr v. RoberLs, 493. 

2. I t  is error i n  the court t,o refuse to amend a summons upon the ground of 
a want of power. Whether the same should be amended is a discretion- 
a ry  matter and not reviewable. The authorities upon amendment of 
process (herc, to  allow clerk to affix his signature to summons) reviewed 
by S x m a ,  C. J. He?zderson v. Graham,  496. 

3. Amendment of record in criminal action. St~late v. Swepsan, 827. 

See Indictment, 2. 

AMERCEMENT-See Sheriff, 4,s. 7, 

APPEAL: 

1. An appellant who merely prays a u  appeal in  open court and Ales a bond 
with the clerk, does not take a n  appeal within l.hc m e a n i n g ~ f  thestatute. 
Wiluon v. Seagle, 110. 

2. Remarks of RUFFIN, J., upon thc  method of perfectins appcals so as to  
take the case without the jurisdiction o l t h e  superior court. I b .  

3. A certiorari will be grant,ed the petitioner where the omission to perfect 
his appeal was occasioned by the k i ln re  of the prevailing party to have 
the judgment properly prepared and entered of record in the judgment 
roll &me v. Droughton. 111. 

4. A certiorari will not be granted where i t  appears that  the petitioner Failed 
to  apply for the same a t  the term of this court. nest  succeeding the rendi- 
tion of the judgment against him. B r o u n v .  Wikliumr, 116. 

5. A writ of c e ~ t i o r a ~ i  will be ordered where i t  appears that  the conversations 
and  correspondence between the parties as  to extending the time to per- 
fect an appeal reasonably had the eflect of n~islcading the petitioner, and 
where there is no material conflict in the statements contained in  their 
:itiidavits. P w k e r  v. R. R. Co., 118. 

6. An appeal from the ruling on one of scveral issues will be dismissed. The 
trial must be of all the issues raised by the pleadings, so t h a t  the  appeal 
may present for review the exceptions tanen and questions oflaw arising 
upon the whole case. hppeals frompro fonna judgmcnts will not be con- 
sidered. Hi?ies v. Hines. 122. 

7. An appeal from the refusal of the court to strike out a part of defendant's 
answer will not lie. The question as to the sufficiency of the defcnce set 
u p  should have been raised by a demurrer to the answer, or by a n  objec- 
tion on $.he trial to a n  issue involving the matters pertaining thereto. 
Turlington v. WilZ4ams, 125. 

8. Ko appeal lies from all order of continuance of a cause. State v. V a n n ,  722. 

I). The right of the state to appeal in  criminal actions has been recognized in  
but  four cases: 1. Where judgment has been given for defendant upon a 
special verdict. 2. Ugon a demurrer. 3. Motion to quash. 4. Arrest of 
judgment. The state therefore has no right of appeal from the refusal of 
the court to mark one a s  prosecutor of record. Slate v. Moore, 794. 

10. An appeal does not lie from the overruling of the defendant's demurrer 
to a n  indictrnent(this being a n  interlocutoryjudgment), but in  such 
case the court should require h im to plead to the indictment and proceed 
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with the trial, and upon a verdict of guilty the question as to the suffi- 
ciency of the indictment can be raised on a motion in arrest; of judgment. 
This rule applies to all criminal actions. But where such demurrer i s  
sustained, the judgment is Anal and the state can appeal. Htute v. Mc- 
dowell, 798. 

See Trial, IS. 

APPEAL BOND, liability of surety to-See Juagment, 4. 

APPLICATION OF PAYMENT--See Notes and Bonds, 2;  hmdlord and Ten- 
ant, 2, 3. 

APPLICATION OF MONEY, raised on severnY esecutions~3ee Sl~eeriff, 3,7. 

APT T I M E S e e  Reference. 1 Trial, 8. 

ARBITRATION AND AWARD: 

1. Delivery of a copy of an  award to the parties is not necessary where the  
submission contains no such stipulation, and where the parties were 
present when it was signed and understood its provisions. Craiuford v. 
Orr, 246. 

2. Where the agreement %-as to  refer the matter i n  dispnte "to two disinter- 
ested men together with A as surveyor, with privilege to call in a third 
party," &c.; Held that the reference is to two arbitrators only, with lib- 
erty to call in another, and the surveyor is cTesignatcd to aid and not to  
act as one of them. I6.  

3. An award which fixes with accwacy the termical points of a diqputedline 
between adjacent, land owners, and its course and distance, is not obnos- 
ious to the allegation of unoertainty. -4 simple response to' the inquiry 
submitted, in analogy to a jury verdict. is sufficient. 16.  

4. SubmSssion and award constitute an exeoutory agreement, and certainty 
to a common intent is all that is required in  the award ta  admit of i t s  
specific enforcenwa t. 16. 

ARREST O F  JUDOMENTSee Indictment, I. 

ASSAULT AND BATTERY : 

Defendant intruded upon the premises of prosecutor who took hold of him 
to lead him off, when defendant put his hand in his pocket and partly 
drew out a knife, and thereupon the prosecutor desisted and went into 
the house, the defendant cursing him ; Held an assault. Hate v. Marstel- 
ter, 726. 

ASSIGNMENT-See Notes and Bonds, 3. 

ATTACHMENT : 

1. An affidavit to obtain an  order of pnhIicaWon of summons in attachment 
proceedings may be made by an agent or attorney, and the same is uot 
subject to exception where the requirements of section 83 of the Code are 
complied with. Weaver V. Rob&, 493. 
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2. An affidavit in  attachment proceedings which fails to show tha t  defendant 
"cannot after due di l ig~nce be found in  this state," does not warrant a n  
order of publication. Faulk v. Smith, 601. 

ATTENDANCE OF WITNESSEd, pay for-See Salaries and  Fees, 1. 

ATTORNEY ASD CLIEXT-See Attachment, 1 ;  Excusable xegligence, 2. 

BANKS AND RANKING : 

1. The holder of a check upon a bank located iu  the' town of his residence 
may present it for payment on the day after the same is dmwn, and his 
omission to present i t  sooner is no defence to the drawee bank, unlesshe 
had information of its pre-srious condition. Rmk v. Alexmad-r, 30. 

2. The pressntation of a draft for pnymeut a t  the place of it3 date is a suffi- 
cient demznd to cllarge the drawer or aczsgtor after notice of protest, 
where the placeat which i t  was payable is not stated in  the writing and  
no  proof made that  any particular place was agreed upon. Wtttkowski v. 
Smith, G71. 

BANKRUPTCY-See Homesteacl. 

BETTERMENTS-See Deed, 16;  Mortgage, 2. 

. BILLS OF EXCHANGE-See Banks. 

BILL OF REVIEW-See Acconnt and Settlement ; Guardian, 2;  Sale of  Land, :3. 

BONh FIDES-See Esecutors, 18; Mortgage, 6. 

BOND-See Agent and Principal, 1; Evidence, 17. IS;  MunicipaI Bonds. 

BONDS OF ADMINISTRSTOR, SUIT ON-See Executors, 4,s. 

BOND TO STAY EXECUTION-See Surety, 4. 

BUILDING AND LOAN ASSOCIATLON-See Hoskinr case, 838. 

BUNCOMBE TURKPIKE COJIPANY-See Indictment, 9. 

BURDEN OF PROOF-See Mortgage, 0 ;  Slander. 

BURNING WOODS-See Woods. 

CANCELLATION OF DEEDS-See Deed, 16. 
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CONFEDERATE CURRENCY : 

1. A note esccnted in 1863 for the pwciiaar 111031cy 01 land sold in lY.j!l, i t i i t l  

bearing interest from t h c  day  of'salc, is ]lot sul~ject to the legislative r-calt. 
of cic~preciation of confetlcratc wrrency. Jint.ir!, T.i. Prrrti., 63. 

2. Evidence as  to  tile currencs intended Ry the parties to  n not(, eXcc!~ted in 
Jnnnary,  ISBY, for land, that  a. propcsition n.aq 11ln11c to spll the same for 
$1,000 in  confederate lnoney w11icl1 ~ w i s  cleclincd, tl~c, party (declining) nt 
the t ime  espressing the  opinion that  i t  was xor th  '600 in  good money, is 
competent t o  confirm the statutory presnnlption arising upon the face of' 
t h e  note as to  the I~i l id  of Illone)- in which it wns .olvnble. D11k T. W i l -  
rfa?ns, 74. 
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'3 .  Whew no pnrticnlar species of  money is  designated insuck note, and sun  
dry creilits :,re endorsed thereon (paid in  national currency in  lSG7-1S'iO), 
the debt nnd the partial paynrents sllould alike be redaced to a specie 
basis ii: order to a n  actjnstiracnt oY the Claim. fb. 

-I. TVl~ile i t  m;ly be tha t  evidence t'nat confederate mollcy was the only cur- 
rency -encrally i n  circ~ll:itlon lii a given 1oCality at the time of a certain 
payment may riot be su?iicient in  itself to establish a payment i n  such 
currency, yet, i t  is clearly adnlissible to corroborate other evidence tend- 
ing to thC s ; ~ m c  eiid, Xcclri~l v. Slcvens, 778 

d. Therc is 110 presumption that n receipt for a certain humber of dollars 
given in this  state by n cicrlr anrl master in  equity, in  t,he course of his  
ojlicial dot,y, durin:: the mar, mas nYeant to acknowledge that  pnymeqt of  
tho aunl in gold or silvell. I f  there is any  presumption a t  all, i t  is the  re- 
verse of this. Ib.  

'J. A bond csrcutcd in Febrnaryi ISG, "foT two hundrednbd fort$five dollars 
in current foucts,'' notiling appearing to the contrary, is presumed to be 
p:~ynhlc ill confcdcrnte moncy, and is snbject to the legislative scale of 
dcprcci:~tioii. l lr~cicei l  v. Belt ,  $2. 

T. Thc snperior court has jurisdiction of ail actioh upoII shch b o n ~ ,  tlie sum 
denlanded (mc::i:ii~g thc' principal) being i n  escess of two hundred dol- 
1:irs. But i t  TI-a? crrnr in  the court,, on ox-errolinga dcmorrer to the juris- 
dictioc, to proceeil to jndgrnent without the intervention of a jury. I b .  

'LC, III~SOU, the c1ei.k nnrl master in equity received a Pund belonging to plain- 
tilt' ~l is t~ibutees,  a n d  in  18ri pal& the alnount to 'the treasurer of the coun- 
ty (taliini. his reccipt t,hcrefar :is doe the disi.ribntees) who cxpended i t  
tor tlie county; Ifcld, that  the payment i n  1SB3, in the absence cif proof to 
the contrary, it: prcsumed to h a w  bcen made in  confederate currency, and 
thr? counLy is iialrlc for its sc;ile value. Abemathu v. Phcter, 'ilk 

CONFESSIONS-See Evideuce, 21, 25. 

CnNIIRMATION BY COGRT-See Sale of lalid, 1,% 

CONsEfl'f JUDC*JIENT-;See Judgment, 9. 

CONSENT OF PARTIES--Sec J u d g ~ ' ~ ~ e n t ,  9 ; Jurisdlction, ; Landlord and Tew 
ant ,% 

CONSIDERATION-See Cbntract, 1; EqniLy, 1; Evidence, Ih 

CONSPIRACY : 

On trial of a n  indictment for con$pitacy, Where the defendants are charged 
i n  the bill with conspiringwiU1 another who is not indicted, it was held, 
that  they were competent witnesses for each other under the  act of 1566, 
ch. 43, ?, 3, and but  for that  charge (conspiring with the party not indietcd) 
tbey would be incompetent, Mate v. Gardna, 7321 

CONSTABLEisee Office and Officer, 1,2r 
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C'OSSTRGCTION O F  DEED--See Deed, 11-13, 

WXSTBUCTIVE NOTICE-Sec Trusts, 2. 

('OXTRACT : 

1. -4 pwol promise topny the debt d another out of Drop&y placed by t,Ile 
debtor in the hands of the promisor, who converts the same into money, 
is net .tvithi;n the atatnte of frauds, It is an original and independent 
promise founded upon a new consideration. Ma.sma v. IVUson, 31. 

2, Two brothels executed an  agreement "that property, real or personal, 
that may be acquired from eithfz of tbelr parents, either in the name of 
one or both of them, shall be held jointly between them, and if the con- 
veyance is made in the name of one, hc IS to coi~vey an equal interest i n  
common to the other a t  a convenient, suitable and reasonah!e time: " 
Held, that the subject matter of the apeehen t  was confined to property 
acquired by gift, will or in!~eritance. Rollhss v. I?Tennj,X%. 

3. Where the court below held that a decree, rendered in a snit based on wid 
agreement concerning progertypt~r~?~ased by one of' the brothers fronr 
their father, wasfrandnleat on its faex, this court, while not fully assent- 
ing to the ruling, will not grant a new trial becanso the question of f~aucl 
was left as R fact to be foiaud by the jury. I B .  

5 Where the plaintiff physician ma& no charge npen Ills books lor profes- 
sional services rendered $he defendant who resisted a11 acbkon torccover 
their value upon the gronnd they were intealded to beand were gratui- 
tous, and the jury found that defendant employed the plaintiff whose 
services were rendered n ithout any esprehs agreement topay a definite 
sum; Held, that thelav; implies a promise 0 % ~  the  part of the  defendarlt 
to pay v-hat they were reasonably worth. P w ~ c e  v. XcEae,bi4. 

8ge Agent, 3;  Claim and Delivery, 2; Deed,2-G: Evidence;6,7,11; Executors, 
L3; Injunction, 5 , G ;  Surety, 7.. 

('OSTRACT TO CONVEY LAND-See Aetion to recover Ian<, 4,5; Evidence? 
3,10; Landlord and Tenant, 7 : Mortgage, I ; Speciflc Performance. 

CORONER% 4KQUEST-See Indictment, 6-8. 

1. The eonncy government act of 1877, ch. 111, tfeprived the hoard oftownship 
trustees of its existence as a mnnicigsl corporati~n, and hence i t  cannot 
be aparty to a suit. Wnllaee u. Truslecu, lG4. 

2. A party dealing with a municipal carporation has no snch vest& righf 
growing oot of his contract wl'th the same as is protected by the federal 
constitution, It is a publie institution and the state may destroy its cor- 
porate powers, leaving the party endamaged to seek relief by an appeal 
to the legislature. But the pule i,s otherwise with regard to private cor- 
porations. 2'b 
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8 Notice of a motion for leave to Essue execution against a corporation. 
served upon its president or managing %.gent (or others named in s e c t i o ~  
82 of the code) is s ~ ~ c i e n t .  Tho " personal notice " mentioned in sectlon 
2ZoP the code is but in contra-distinct~on to that given by publicat,ion. 
And i t  is not a sufficient answer to such motion to show that the judg- 
ment against the corporation had aeen paid by a surety to an appea8 
bond, where it appeared the money was returned t o  the scmrety upon va 
cation of the judgment as to him. Rush v. Steamboat Co-, 702. 

1. A corporation cannot be allewed to deny Us wganiaatdon and existence 
after contmctin~ a debt 181 ihs corperate capacity, or answering a mm- 
plaint demanding payment. Jh .  

.i. In  an ae tion brought for the dissolution of the Roenoke Navigation Corm- 
pany under the act oPl675, ch. 198, tile eoort after pubheationof summons, 
has full oontsol of fhe fmnchisc and property of the oonlpany and of all 
persons interested in its affalrs, whether erdlturs cr others, in like man- 
ner a6 in a "' creclkors' bill;" and the refusal to  grant an injwnction re- 
stmining a aeditcdr nf the etumpauy from selling its franchise and p r o p  
erty under an execution In  la116 h ~ o r ,  is error- Attwzze;l/ C e n e ~ a l  u, 2occn,- 
oke Arav. Cc, , i03. 

1. A motlae to mark one% prosecutor umd.er the act of 1879, eh. 49,nesI notbe 
in writing. Where i.t was announced in open eolart upon t&e calling and 
emtin~uance of a state ease that a motion mnuld be made at the nex& 
term to  mark a wit-nesrj as proseeutnx .(all the witnesses being present), 
.and on the argume~lt sf  the motion M was announced that aU the parties 
were pre.wot; Iield to be.mfTicient evidence that such notice was given, 
and  warranted the court in ordering the witnms to be mark& as prose- 
cnt+ &ale W .  h T ~ w o o d ,  i3L 

2 The w t  wasintended toaulwge the power o.f the courts over the questionn 
of costs ~n erlminal cwti~ns,  In provudingthatthe ceurf, shall be of opimiou 
there was n o  reasonable ground for the prosecubon, or i.t was not requir;vl 
by the public Interest Ih. 

3. Remarksof Mr. Justice ASHE upon the a c t  of ¶E5, ch. 247, and $he snbsti- 
tubion of tYie word ''op~uion'" for '' eer0fjJi," and '' or'+ fbr and," by the 
act of 187% Ih. 

See Renzowal of Cause, 2 

<mUNTIES AND COUNTY COMMISSIONERS: 

1. Undw the a& of 1878, c b  19SS an eledion was held in tewnship N o G d  
Mecklen%nrg munty, which resrdted i n  favtnr d a '' fence law:' and the 
county wmmissionws %herwpm ordered that the township trustees 
make an estimate oft be expense^ of erecting a fenoe enelodng the tow- 
ship as  provided by the act, alrd direded them to levy and collect a tax 
sufficient to defray the same, the amount assessed being submitted to 
a n d  approved by the csrnmissioners. Upon an applicatton fer an  injunc- 
Wan bprevenb the mllection of the *ax, it m a s  h d d ;  (1) That upon the 



conimissioricrs ascertniliing nnd tleclsring t l ~ n t  nt tlie election which wn: 
propcriy he!d n niqjoi-ity of tile votes f~ncoretl the provisio~ir, of tiie act, 
the same is coneiusive :~nd :.ires effect to tile enactment. 2) Irregular-. 
ities in  the  details of tiie undertiilcing wil? not be  a l l i l~ reJ  t.l~r elyect to. 
annul  the  tax-levy and defeat the entire work. (3 )  Thc  s;l~iction oS the. 

comnlissioiiers to the tas-levy of the trustees, made i t  their  : ~ t .  (!) I t  
.was not error i n  the court below t o  dismiss tire act irm. Kiospso.? v. Coin- 
nri.ssioncrs, 158. 

See Confderate  Ctwrcncy, 8. 

CREDITOR : 

CREDITS, proof of-See Evicleirce, 1s. 

1, I n  a n  action for damnges resulting from pmrting water upon ptainrjff,fi 
l and ,  caused by tine erection of t1efe:idant's mill-(1 lru, a n  issue involvinq 
t h e  a n i o i ~ l ~ t  of nnmrul ci:ini:rge clnne thereby, is t h e  proper one t o  be s o b  
n ~ i t t c d  to the jury. I3e!;I~1; V. Broach, 231. 

9 The present law rcgalating the proceedings against owners of mill-damh: 
-b 

for injury resulting fro111 their erec:i.on, is ~ o n t ? ~ i l ~ e i l  in  c l~aplcr  l!ji of  he 
acts of l S Z ,  and scctioils 17 and 18 of chapter 72 of Battle's l:evibal. Ib. 

3, I n  an action to recover damngej for ponding \l!ater on  plaintiE's land by 
incrensing the height of a Cmn, i t  is competent to show tha t  l ~ y  dicec.tio~l 
of defe11tl:tnt the dam was built so as not to  pond the water above the old 
v s t e r  marks. And to sustain the action i t  ivas also held tha t  yl;~intlii  
most  sliow atDrnmtively tha t  the 8lleged increased volume of water was  
occasioned by tho increased size of the clam. Godf1.e~ v. Xulier.1.g. 2:;- 

See Xortgage, 5 ;  Negligence; Trial, 8. 

DEBTOR A N D  L'REDITOR-See Notes and Bonds,L 



L)ECI,hRATIONS-See Evidence, O, 11,13, 21, 22; Landlord and Tenant, 2; Mort- 
gage, 4 ; Witness. 3. 

DECEEI*:-Pee Guardian, 2;  Ractice, 2 ;  Kale of Land. 

DEED : 

1. Where one is let into possession of 1:~iid under a 'outract of pnrchase and 
mils to pay the tau uponi t  and t h c  sheriff sells to secure the same, his 
dctd to thc purchaser passes ouly snc11 cstateas t t ~ e  velidee(or ~ilortgamor) 
has. To ailicct the interest of the owner of the legal estate in G U C ~  u s e ,  
notice of' the tau mle must bc served upon him. X a e n ~  Ex :* :Pup, 63. 

2. A deed for land eseeuted and delivered but not registered, docs not pass 
the legal but only the equitablcestnte; and beforercgistration the parties 
may rescind the contractby returning the consider;~tion:tncl re delivering 
the dced. Dneis T. Inscoe, 3%. 

3. Where the agreemen! to rescind in  such ease is by parol, a third party is 
not  lxrinitted to set u p  the statute of frands to invalidate the same for 
his benefit; this car  be done only by the part3- to the contract who is to be 
charged thereby. Ib- 

4. Thc equilable estate iu Lznd whieh a n  unregistered deed conveyais 8ubjcct 
to s:~le unclcr esecution, and t.11~ purchaser at. suchsale is entitled to a de- 
cree for the conveyaucc of thc legal estate. Ib. 

.L \There such deed is sorrcndercd and t h e  contmct rescinded in  pursuance 
of a n  agreement made before judgment recovered against the grantce, the 
1ml'clins~r a t  a sale under exceutioa on said judgment acquires no title to 
the land, the effect of the agreeinent bcing to estinguish the equity of the 
grantee- 16. 

4. But where the judgment x-as obtained prior to such agreement and a sale 
is had thcreunder,he acquires the equitablc title, which when set up is suf- 
ficient, tu defcal an action to recover the laud. Ib. 

7, An esception in  a deed conveying land, of "eighty acres,wtore ol'lcss, here- 
tofore conveyed to L, joining said L's Iall,d," is nlercly descriptive, and 
not of the essence of the contract, so as to involve the breach of a cove- 
nant of wizin by the grantor, wherc the portion heretofore conveyed is 
found upon :I survey to be oue llundrecl a n d  seventy ncrcs. XcArt7lur v. 
AUui.ris. 403. 

F< Wliere a deaf and  aged father rnaltcs a deed to his son, in whom he reposer; 
co~rficlcncc, conveying i'r tract of land in  fee, but onlittin; either by the 
~nistnlie or contrivance of the son, under whose direction the dced mas 
draux,  to reserve a life estate to the grantor, an equity a:.ises in favor of 
tho father to have suoli instrument reformeb i n  aecorclance with the ol; 
igil!:ll intclltion of tlle parties. Do.!) v. Dog, 403. 

9- A third person to whom the son conveys such land in trust to pay his 
clebts is a purchaser for v:xloe, bnt  takes the I:~nd subject to the equity 
wl~ich h:ld attached to i t  in the hands of his grantgr. Ib. 

$0. The relief asked by tlle father i n  this case, being entii.ely of nn equitable 
nalurc, is 11ot barred by tile statute of limitations (C. C. P.? $33, 9) ~111t,il 
aftcr the lapse ot three years from the discovery by the plaintiff of the  
fraud iipon his rights. Ib. 

$1. The irnbenduln in  a deed shall never introduce onemhoisa stranger to the 
premises to  take as grantee, but he I ~ U Y  take by way of remainder; Thwe- 
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fore, a deed which in the  premises gives a life estate to the mother 
grantee alone, and in the habendurn to her and her children, operates t o  
convey an  estate to the mother, and an estate for life in joint-tenancy in 
remainder to her children. Blair v. Osbwne, 417. 

12. The act of 1784, which converted joint-tenancies into ebtntes in common, 
has referenee only to estates of inheritance. I b .  

13. A deed to five grandchildren, without the use of any restrictive, exclusive 
or explanatory words, conveys an estate for life in joint-tenancy. The 
act of I784 applies only to estates of inheritance. Powell v. Morise!~, 421. 

I4. In 1866, a testator made his will devising land, ancl d ~ e d  nllKIO, but in 
1869, the land was sold under execution against him, and the purchaser 
covenanted to recohvey to testator on payment of sun1 bid; after testa- 
tor's death, the pnrchnser took possession and occupied the premises 
until his death in 187.5; in a suit by the devisees for the  rents and  profits 
and a redempt~on of the lantl under the covenant, a judgment was ren- 
dered in their favor and also decreeing a sale of the land t o  pay amount 
due the  intestate purchaser; and the purchaser a t  thfs lasb sale conveyed 
to the defendant devisees, no collusion being shown to exist, and the  
funds of the devisees being nsed in the purchase; Beld,  that the dewsees 
t o ~ k  the equitable estate vested in the testator under the covenant, and 
the conveyance to them by said porchnser passed the entire estate. Rad- 
jerd v. Elanore, 424. 

15. Wherea deed is executed by an admil>istrator in pnrsuanceof a decree 
to sell land to pry debts, the fact that the  grantor signs the dbed "as 
administrator " and not "as commissioner" does not operate to lmpair 
its effect in conveying title to the  land therein described. McLmn v. 
Patterssn, 427. 

16 Upon cancellation of a deed alleged to have been exeeuted under duress. 
the plaintiff is  entitled to a restoration of the land with compensation 
for its use and such damage as i t  may have sustained, recoverable out of 
rents not barred by the statute of hn~itations. But the defendant i s  
entitled to the counterclaim for the increased value for iinprowements 
put upon the land by him, and for the purchase money. Reed v. Ezwm, 
430. 

17. A grantee under a deed absolute on its faee,but intended as a secnrit]~ for 
a debt (or one purchasing from him with notice of such defect) acqoires 
no title as  against creditors or subsequent purchasers, even thaugh there 
be no intent to defraud creditors. GuZley r. Illae.y, 4431. 

See Action to recover lanei, 3; Evidence, 2 ; Sale of Land. 

DEFENCE OF SURETYSHIP-See Surety, 3. 

DEMAND-See Banks ; Executors, 4; Landlord and Tenant, 8 ; Municipal 
Rends, 2. 

DEMURRER-See Appeal, I0 ; Executors, T; Preading. 

DEPOSITIONS-See Witness, 2. 

DEVISEE-See Wills, 5. 

DIFFERENT COUNTSSee Indictment, I. 
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DISCHARGE OF PRISONER-See Trial, 18,19. 

DISCRETIONARY POWER-See Amendment, 2 ; Homicide, 6; Trial, 1:. 

DISSEIZIN-See Trespass, 1. 

DISSOLUTION OF CORPORATlON-See Corporntions, 5.  

DIVISION OF ACTION-See Pleading, 7. 

DIVORCE AND ALIMONY : 

1. I n  a dirorce suit, where the party complained against is a non-resident 
and tha t  fact appears by affidavit, scrvice of, process mny bc made by 
publication under Battle's Revisal, ch. 17,Z 88, (5.) h-ing v. King, 32. 

2. I n  a n  action for divorce, the wife in  her answer denied the allegations of 
the  complaint and charged the husband with abandoning and hi l ing to 
provide for herself and children, and p ~ a y e d  for a divorce from bed and 
board and moved for an allowance; on the hearing of which motion thc 
plaintiff denied he had any  property, but  admitted he wasan able bodied 
m a n ;  and thercupon the court ordered a n  allowance without inquiry 
into the value of his property ; Ileld, no error. Muse v. Jhse,  36. 

3. I n  a divorce suit where the wife alleges ill-treatment by her hnsband, hut  
fails to  state the circumstances connected with the assaults charged and 
the  causes which brought them on, i t  is error to render judgnlent in  her 
favor upon the finding of a single issue that  she was il!-treated, thereby 
rendering hcr condition intolerable and life burdensome (which is but a 
conclusion of law). I n  such case the court cannot determine the suffi- 
ciency of thegrounds upon which her applicatfon is  based. White v. 
WJiite. 340. 

DOWER: 

Where a marriage took place in  1866 (prior to the act of 1865-'67, restoring to 
married women their common right of dower,) and the husband ac- 
quired land in  November, 1867, subsequently to  the date of smd act, (and 
prior to t h e  act of 1869) and conveyed the same by deed to which the wife 
mas not  a party;  HelcZ, that  notwithstanding the deed, the wife of the 
grantor is entitled to  snch dower i n  the land as was secured to  married 
women by the act of 1867, the  right to  the same having vested by the op- 
eration of that  act, and not affected by the subsequent repealing act ot 
1869. O'Kelly v. Wit'ian~s, 281. 

2. The rule tha t  laws existing a t  the t ime and place of making a contract, 
enter into and form a part of it, a s  if they were expressly referred to or 
incorporated in its terms, is equally applicable to the acr,uisition of real 
property whether i t  comes by descent or purchase. I b .  

DEAFT-See Banks. 

DRAINAGE : 

1. I n  a procceding to secure a right of drainage over the land of defendant, 
the complaint alleged title in plaintilf'to the land t o  he drained and that  
the water thereon flowed through a natort l  drain over dcfendant's I;md 
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until tile defc~ld;tut closed the same;  t , l~e nnslvcr alle,zed t h a t  the defeud- 
ant, linrw ~ lo t l l i lg  01. the plaintiff 's title and  denied the other allegations 
o l ' t l ~ r  ro!~ipl i~int :  I I d d ,  tlmt the answer raised no issue as  to  the  title of 
cit her phii I I  tiil'or defendant,. Ihcxlen v. Si~imao~~s, 533. 

2. 'rho clerk of tila superior conrt has j~lrisdictiou of  a proccctling to obtain :I 
rigi~r. of (1r;tina:e over the lilntl of a n  n!ljoining land-owner, arlct to  2.sses.s 
tl;ul;:rges, ac. I b .  

3, i n  such proceeding tile law requires the nppointment of s ewn  disinterested 
lrcrItol(1crs as co~nluissioners. Ilr. 

I-JJ:('T.\fT:N'T-See Actiou to recover land;  Injnnctii):1, 2 ;  Stiltutc ~ f '  Lilllita- 
t i o ~ ~ s ,  3. 

I.:I,I.:C'TIOS ON I X S C E  LAW-See Counties, I 

S o  co~,sicirr:~ticn is necevsarg in the; transfer of a n  eqnity, ho t  only neces- 
sary  to raise :tn e y u i t ~ :  : u ~ d  when once raised, i t  can l ~ e  transferred like 
all oth?r ri<llts, upon le$al eridcnce of the will of the ownk:c to innkc the 
tra~lsfer. C'/~ns?ce~% v. Xwiira, : iLJ I .  

Pec l),c!~i, !I, 10; Executors, 5: iqjonction, 5, G; Jurisdiction, 2 ;  Jlortgage, 1 ; 
Xoi,ts ant1 Honds, 3;  Surety, S; Trnsts. 

I .  I t  is error to ncllnit evidence, cornp~:ent.forone purpose only, to be consid- 
e1.cc1 ; L I I ~  a c icdo~~gi .~~er : \ l ly  by the jury, w i t l ~ o t ~ t i n s t r ~ ; c . t i o ~ ~ s  restricting i t  
to t.11esyecial porpose for which i t  is adnlissil~le. 13ur.to~~ v. R. R. Co., lit'. 

2. TVi~ere t l ~ c  mr,ker of a n  i ~ ~ s t ~ ~ ~ u r n e ~ r t  is ont, of the state and  the subscribing 
nit,tlcxs tilereto is dead, prooi by onc l r l ~ o  sari7 them sign the same is com- 
petcnt to  eslnbiish the Qct of its cxecntioii. ~112le l .  v. IIcch~a, 220. 

3. Where a, witness testifies to  tile want  of mer.tal capacity i n  a. grantor to 
makc  n deed, and  tha t  his opinion was l'orn~ed from conversations and  
comil:ru~licatio~?s Ix?tmecn tile wi t i~ t s s  and grnlltor; it vcn.s held competent 
to  prove the facts upon which snall opinion was founded. Section 313 of 
the  Code does not apply to  the facts of this case. M c L o a ~ ~ )  v. Norinenl, 2%. 

4. Where a witness has expressed a n  admissible opinion, h e  m a y  state i n  cor- 
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mboratiou that  he previously gave the same opinion tan another, and es- 
pecially where i t  is elicitcdon croiis-examination. Godfreg v. Mubr~r2/, 255. 

5. Where proof' is made of the Ioss of n contra?t to convey land, a copy thereof 
i f  shown to be  correct is adinissiblc as secondary evidence to prove the  
conlents of  the original, thonzh no search mas made to ascertain whether 
tlie original was registered. Such a contraet IS  valid withoutrcgistrabion. 
i2licu1aq v. Q'otuell, 314. 

6. Though the zeneral rule in an action upon a ilote forbills the introtiurtiou 
oS cvidcnce of another a n d  distinct ttrans::ctirm, yet ~vhel-e the t ~ o  con- 
tracts arc entered into about the snme time in cTt>i:t :~com~i lon  object, the 
t e r n ~ s  m c l  conditions of the one may bcnrlrnittedas evidence to he consid- 
ered by t,hc jury in passing npon those aS tllc other. Gibner v. Hrtnlc.s,.317. 

i. Proof of fratid must come from the pwty  alirrinx it, and to avoid a con- 
' tract thc fraodoleut reprcsentatioil rniist bc of material matter resulting 

in damaxe. And i T  Ll!c frnuctbe such tlint had i t  not bcen practiced t,hc 
contract woultl not h:lw been made, t,lle!l i t  is niaterii~l; but if i t  be 
shom!~ that, the contract would hsvc bem made \vithout frzauri practiced, 
then i t  is  not nlntcrial. Ib. 

8. I n  a suit 011 a bond i t  i s  competent to show by a memnrandall~ on  t h e  
tloclict of the  court that  thc dcCcndaut admitted i ts  eswution, eve11 
tliolig11 there be a snbscribing witncs::. Jmacs v. II('J?YJ,, 320. 

'3. And where there is n o  proof to  sust:iin:in a1le::btion in clcfcndani's anstyes 
that  a certain ltinatic owned the  bond, evidence of the declarations of 
aoch lui~atic  in  resard thrrcto was praperly cscludocl. I b .  

10. If compltbint st:ttes a par01 contract in  regard to I:~nd and the answer scts 
up another s a d  a diff'ercnt contract, i t  is not campetent to thcphin t i i f to  
offer or:ll proof in  SnppOrt of llis cluilll, if objccted to by defendant; and 
this, though the statute of frauds be not pleaded. (When such c o ~ ~ t r a c t  
will be enforced, ststed by Runsm, J.) Gicllc~/ v. i l fdc~,  -531. 

11. Declxations by the olvner of a coininoclity accoinl)anyii~g his delivery of 
tlie ,?:ime to another pal'ty arc competent toshow the purpose of soch de- 
livery. E~:ans v. IZ~ZLVZZ, 160. 

19. Under the law of this state, t h e  mnrfs  have power to require the produc- 
tion of doc~unents and private writings containing cvidencepertinent t o  
the questinn a t  issue. iiIcLend: v. Bullard, 515. 

13 .  IVhere the plaintiff alleged that  whilk cErunli be was i!ldwocd by tho 
Srandrilent rcpresent&btions of thc defendant to malce hiin u deed for land, 
tile defend:~nt saying i t  was only ail arbitmtion bond; =el& in all action 
tocancel the deed; (1) It beingproveu that  plaintiff mas in t h c  habit of 
getting drunk, and in con~lection wit11 the other f ~ ~ c t s  provediu this case, 
i t  is competent toshow that  thedeiiendaut kept a bar-raom. ( 2 )  In  corrop- 
omt,ion of plainjiif's testimony, i t  is admissible to show that  soon after 
t'uecleed mas signed, the plaintiff stated to  witness that  he understood it 
to be an arbitration bond. (8) And to. show by a n  expert whetllcr there 
was any clilference between t,mo signatures of the piaintifi-the one t o  
said deed, and the other to a n  affidavit filed ia  the cause. Ib .  

14. Whcrc Efi~ud is alleged in t,he esecutian of a deed, the consideration set 
Corth therein may be contradicted by parol. Want of consideratio11 and 
inadequacy of price are sirlne evidence of fraud. Ib. 

15. The refusal to allow a letter written by one inember of a, rirnl to be intro- 
d u c e ~  in evidence t o  contradict the testimony of a w-itness (the other 
member of t h e  firm), is  not error mhere i t  appeared that  i ts  contents rela- 
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ted to other than partnership matters a n d  tha t  witness had not author- 
ized i t  and knew nothing of it. I b .  

86. Upon trial of a n  issue of fraud, evidenee that  defendant purchaser a t  ex- 
ecution sale stated he was buying the land for the  benefit of plaintid 
(debtor) thereby suppressing competition among bidders, isadmissible. Ib .  

17. I n  an action on a bond, in  order to repel the presumption of payment 
arisin!: from the lapse of time, such a state of insolvency a n  the part of 
the  obligor must be shown during the entire ten years next after the ma- 

. turi ty of the debt as to prove tha t  he did not pay the debtor because he 
could net. Grant v. Burgu~~?a,  660. 

18. Where certain ercclits endorsed on  a bond are relied on to take the case 
out  of the  statute, i t  is necessary for the plaintiff to establish that  they 
were put there a t  the dates specified, and an admission that  they are in 
the handwriting of the  obligw, is  not sufficient for the purpose. I b .  

19. Wherea  transcript of proceedings instit~itcd to set up a will was admit- 
ted in  evidence on behalf of plaintiff, the purpose for which the evidence 
was otfercd being unexplained and its materiality and pertinency to  the 
issum not being seen ; Hc7d not to be error even if irregularities appear- 
ed in the proceedings or if the court. had no jurisdiction, as  the defend- 
ant's ease was not pre.j~~diced by the  evidence. Rollins v. Henry, 569. 

20. The admission in  evidence of notes upon which a Judgment had been 
rcnclered, and parol proof to Identify the notes as those upon which the 
jndgment mas rendered, is not error. I b .  

-21. I n  ml action to recover land where plaint,iff sought to invalidate a decree 
of a court of equity for fraud, i t  is con~petent to  prove the declarations of 
one of the parties to the cquity suit, not a party to thepresent action. I b .  

22. I n  such action i t  is competent to prove by the plaintiff a conversation 
between plaintiff and defendant (a party to the equity suit) which took 
place pending the equity sui t .  I b .  

"1. Whew in  a n  action against, suretiep, the execution of :L bond of a bank 
cashier and the reliance of thc hank rrpon sucll security werein issue, t!le 
reception, after objection for inadmissibility, of immaterial or irrelevant, 
evidence which is not calculaleil to mislead the jury does not afford euf- 
ficient groond to set aside the verdict. Rank v. Xclidhaiz, ,  582. 

-24. Facts xccompanying a prisoner's confession found by the court below are 
conclnsi.ve; but whethor they are sotiicient to warrant the admission of 
the evidence is a matter of law and reviewable. Mate v. Sanders, 728. 

2:- I n  larceny, it was found by tlie conrt that  the defendant was arrested, 
tied and carried by a n  officer to the hnnse of the employer of defendant 
in  another county, when a vest (one of the  articles charged in the indict, 
mcnt) mas eshibited by the said employer to defendant,and in  reply to 
the  question, "where did YOU get that  vest," the defendant said LLfrom 
you, sir." the colrrt admitted the declaration a s  volontary, no improper 
inflnenecs being s h o ~ n  to exist; Held, no error. I b .  

26. On trial of an indictment for niismarking a hog, pawl evidence is ad- 
missible to prove the "mark" of the prosecutor. (Section one. chapter 
I6 of Battle's Revisal has no application to this ease). And any circum- 
stance tending to show the  guilt of the defendant is also admissible. 
Slate v. King, 737. 

27. Evidence of a "collateral offence " of the same character and connected 
with that charged in an indictment and tencling to prove thegdllg know& 
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edge of the defendent, when %at i s  an eswntial element of the crime, i s  
admissible; Therefore on the trial of an indictment for the larceny of a 
hog, where the proaeeutor testified that heidentified the property as his, 
in an  enclosure of the dei'enhnt and demanded its delivery to him,it was 
held competent for bhe skate to proveby the testimony of another witness 
that a t  the same timeand place and in presence ef prosecutor and de- 
fendant, such witness said, that the other hog therein was his and he then 
and there claimed and demanded it of defendant. (Remarks of ASHE, J., 
upon the quo animo, intent, design, guilty knuwledge and scientw). State 
v. Hu?y?~y,  742, 

See Action to rucover land, 1; Confederate Cnrrcmcy, 2 , 4 , 5  :Costs: Counties, 
2; False Pretence, 1; Gwwdian,2; Homicide; Jydgrnent, 3, 5,12; Landlord 
and Tenant, 2; Mortgage, 4,G; Surety, 6; Trespass, 4. 

EXAillINATION OF WITNESS--See IEcmicMe, 5 :  Trial, 14. 

EXCEPTION I N  DEED-See Deed, '7, 

EXCEPTION TO CHARGE-See Trial, 8, 

EXCEPTION TO REPORT-See Reference. 2 

EX CONTRACTU-See Penalty, 3. 

EXCUSABLE KEGLIOENCE UNDER SECTION I:% : 

1. On motion to set aside a judgment upon the ground of excusable neglect, 
if i t  appear that a summons was personally w v e d  on the defendant, he 
is affected with notice of tbe judgment and musL make his motion with- 
in a yearafter its rendition ; but if not, he may make it a t  any time with- 
in one year after actual notice of the judgment. McLean v. iNeLean, 366. 

2. Where in such case the  summons was regularly served npon defendant 
and the counsel employed by him failed to enter his pleas, and the de- 
fendant made no inquiry as to the disposition of the case until nearly 
five years after rendition of judgment; Beld, that his laohes were inex- 
cusable. I&. 

EXECUTION: 
1. A sale of land under execution issued more than ten years after the  

docketing of the judgment is invalid, The principle announced in 
Pasour v.Rhyne, 82 N. C., 149, affirmed (C. C. P., 1 261,) Lyon v. Huss, st?, 

2. A purchaser a t  such sale (the executidn, containing the &Be of docketing. 
the judgment) is  affected with notice of the expiraMon of the judgmend- 
lieu, and stands in no better condition than the plaintiff in the action 
when he is the purchaser. I b .  

3. I t  j s  not error to refuse to set aside a n  exeention epon the allegation that 
exempted land has been levied on and sold thereunder. Hasty v. &mp 
son, 590. 

See Deed, 4 , s  ; ~ b e r i k ,  3,6,7, 

EXECUTORS AND, ADMINISTRATORS : 
1. An adniinistrator is not liable for claims -ode worthless by the results of 



t h e  war, ~ h e ~ r :  he shows tha t  thc esigpncies of the estate dfrl not rcquirc 
their collectiou during the war and that  he has m x l e  diligent efforts to 
collect tho same Slnc'e its closa The scaling pmcess In tile set t iebent  of 
this estntc is confnxl  to the several balsnccs Btlc to  and from the adinin- 
istrator. Grecn v, B a ~ b e c ,  6% 

'7. Commissions allowed pcrsnnal repi%sentativex rvill not  be rcduccd by this  
court ilnlcss the anlotint is csccs~ive. I b .  

8. This court mill not distur!) t,he conclusion reached alike by the probate 
%ncl sllDc?ior cotlt't ns to the preponilerahce of proof rcklting to a matter 
about which them is conflicting cridence. I b .  

3. I11 an action n:1 the h n d  of all administl"ator, sercr:~l breaches hlay be 
joined evcn thouzh t l ~ c r  rclate to several pel.Sons, piorirled they are :111 
covered by the bond. I n  suc:li casc the snpcrior codrt. lins jurisdiction to 
establish thc arnoont of the dcbt claimed, and no (!cm:~nd is necessarg 
before suit brougrht. IIooce~' r. Cw?'~hiZl, 1 3 .  

:i. The silnilarity bclwecn rnlr-s of equity r o u r t ~  and those established by 
the codc in tictcrlninin:: the propet parties to nc:ions mid specin1 pocced- 
i!:gs fol. occttintS, dtschscd by R c s c ~ s ,  J. 177. 

O. A n  ~ S c c b t o r  or adlninistsator who piea(ls the statlitc of limitations under 
scction R.7 i.?j of the Code, mnst show that  the .even years have espired 
nest, after his qualificatioil brforc suit brought, nncl t.llat he has ndter- 
tised nccori!in; to  ha. SVitllout pmof of tho ad\.crt~iseiilent the plea of 
the statute wlll not avail liim. COT V. CG*, 13% 

7. A tlemuri'cr to a comi)lnint, in an action bron&t by an esecutnr, upon the 
ground that  it docs not s?iom thc pi-(!bate of the will 2 n d  qllnlificition of 
the esocutor before sctitWot(ght, ia frivolom and will not 1:csostained. Thr 
:xllegi~tion tlmt probate and gualif.ration weir. had in the probate court 
(which has ,jurisdiction of t!le yn~ne) b$orepling thecoi?t:)kinl, is sciflicient; 
Hurs t  v. Addingion, 1-13. 

s. I n  a n  accountand settlcn10nt Of a decedent's estate, th r  personhl repre- 
sclltativc is chargeable  HI interest on all moneys from thc  dnte of his 
receivinz the same. E c a ~ s  v, Snzil l~,  136. 

g. Where a11 ekecutor in  1669 was rcqt3jYed by a legatee tn collect and pay 
over the legacy, and confederate money was collected and set apart  f i r  
that  purpose, and an arcount of the administra.t.ion 'taken and rcported 
i n  IS64 when the legate? refused to :icrScpt. the funds tendered ; Ireld, that 
the  loss should not fa11 11r:on the eXCcutor, but  a credit for t,hcamourl: 
be allowed him. I b .  

10. Where a n  inventory of n testntor's estate specified a certain note as a part 
thereof, t,he duty of showing that  i t  was used in a n  alleged transacticn to 
pay a debt of the estate thereby removing his liability to account for the 
same, rests upon the exccutor; without such explanation, he will be 
charged with i t  as assets ofthe testator. IO. 

11. In such account i t  is not crror for a referee tO separate and classify debits * 
and credits in  different kinds of c,urreiicy according to their respective 
dates, when he is not informed a s  to the date of actual payn~ents ;  and 
where there is no  evidence as to ban11 notes the p~esumption is they were 
used in  administering the estate before any  depreciation. Ib ,  

I?. motion to dismiss this proceeding for the reasons assigned was prop- 
erly overruled. Ib .  

13. A sole executor, or a sorriving executor, who has renounced, may re- 
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his  enunciation, a t a n y  time and  administer, becore administr:~tioil 
granted. Any intermeddling with t,he estate before qnwlifying is cr i -  
dencc of SLICII r c t rx t ion ,  and his subvcguant qoaliflcation and  the grant. 
of letters testamentary validat?, by relation, cont,racts :naclc by h im in 
behalf of the est,at,e. Dnvis v. Inscoe, 300. 

14. Where one brings his  action against tile widow and heirs nt lam of a per- 
son deceased to ~.edeeln land conveyed to the  dcccrle~it npoli payment of' 
a debt ~ I i i c h  said convegancc w : ~  lnarlc to secure, and o1)tains a decrcc 
accoreingly, tile acceptance hy the administmt,or of tlic dece:tscd o f  t l ~ ?  
plaintiff's unpaid note is no  satisfaction of snch clcbt, nud tile I;ind con- 
tinues charqcd tlicren~ith nntil ndun l  pnynient, notnitllstnnding a n  
entry ofsat1sf:~ction by tlic ndrninistr:~tor, ~no l? j ; e~ ted  to by the d e r k  i ~ i  

the  court, on  the clocliet of the court w1ie1.e the  canrc is prndinz. 1)nci.s 
v. Bogem, 4 12. 

15. Upon mot,ion to vacate nn order licenuing t,he sale of land for assets, if. 
nppemed tha t  the petition fllcd was not verified by zdniiniritlxtor's oath 
and the  ~uar r l inn  ijr i n f m t  defendant had not answered : the sale was 
confirmed on the day i t  was reporter1 v;itllout notice to  defendant; the 
price was not paid in  money;  the 'dministrator bought a t  his o\rn s:~li: 
thronsh a n  agent, nlld ttiere v e r e  inaccuracies i n  his account,; IIel,7 [I) 
thnt  whilc the s t ; ~ t u t c  recjniring verification is directory, yet  there is 1 1 0  

cri'nr in  sct:1:1:: :~i.ic!c tho order thnt t,hc cnsc limy be l'copened nnncl ( I ( , -  
fendant allowed to :insni.Fr, and ('2) thnt the lnotion m:ly be tre:rtecl i n  tlii5 
case as  an nction to im:mach the  judgment. Shndiey  v. Iii~tg, F.G. 

I(;. Whcre aa action was comnlenced in 1SGi against a n  escclllOr witEli11 three 
years after his cjualiCratin11 to recoyer a dchtof h i s  testator nnil the s n i n , ~  
i s  still pcndlng, and  the plaintiff bring8 another action in IS77 to seeill.(' 
the assets of the dcccnsetl debtor, :llleginz thcir fraudnlcnt disposition by 
the esccntor a!ld others;  Hzld, tha t  the Iatler action is in aid of ; ~ n d  not 
i~ s u b ~ t i t n t c  for the  former, and  tha t  the plea of tlie statute of limitn- 
lions \rill c o t  avail t l ~ c  defendants. IItigJces v. TVIzilciJcer, G X .  

17. A n y  defence open to  a personal representative (here the statotc of l i ~ n i -  
tattons)mnj- be sct  u p  by one creditor of the decedent's estate against 
the  cl:~ims of ailother. An11 where such claim is barrcd bj- lapse oftime, 
the  promise of the  pel'soli:tl representative to  pay i t  will not repel tllc, 
st,ntutc, though when in writing founded on sufficient consideration a~lcl 
the  possession of assets, i t  will bind the promisor personally. o n t ~ s  V. 
Lillg, 613. 

1s. A n  administrator r h o  settles an estate under decree of coort, is protet:te,j 
against the claims of creditor 311d relieved from personal liability if n o  
nzirln. fitles be shown i n  his cond~ict  of tlie proceedings. Jfeencle~zhaZl r. 
Rmbozu, 646. 

liee Account and Settlement; Deed, 1.5; Judgment, 5 :  Jcirisdiction, 2;  ~i'ec. 
pass, 1. 

EXPERT-See Evidence, 13 (3): Homicide, 2. 

FALSE PRETENCE : 

I. The, defendant \>-as chnr:el with o b t ~ i l l h g  goods by falsely rcp;t.esentii,g 
t h a t  h e  amued a ccl t3in cow Which Be mortgaged t o  the  pro:e:utcr tcl 
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obtain credit, arid afterwards refused to surrender the same, alleging i t  
to be theproperty of his wife. I t  was in  c-ridence that  shc sold the cow 
to a m~tness (hnt retained possession) who told her she might keep i t  by 
repaying the price; and said witness i n  a snbsequent transaction with 
thedefendant husband received payment for the cow out of his own 
funds, and snrrendered an unregistered bill of sale which was destroyed 
by dcfendan l who thereafter exercised control over the property. There- 
upon the court charged the jury that  the mortgage conveyed the legal 
title in the property to the prosecutor who had the right to call for pos- 
session before the same was due, and that  the transaction between the 
witness and defendant had the effect of putting tlle title bnck with t,he 
wife, aud the defendant acquired no titlethereby and the jury rendered a 
vcrdict of guilty; Held,  that  the charge was not warranted by the ovi- 
dencc, and the defendant is entitled to a new trial. Slate v d lph in ,  745. 

2. Defendant was indicted under'Bat. Rev., ch. 32,8 66, and the facts found by 
a special verdict were that hc sold to prosecutor a pair of shoes a t  81.40, 
received thcrcfor $1.60, and paid him the ten cents change in counterfeit 
coin; H d d ,  not guilty of obtaining nloney by false token. State v. 
A l l ~ e d ,  749. 

3, To sustain an indictment under the statute for obtaining goods by false 
pmtence, there must be a false representa.tion of a subsisting lact, &c. 
Rate  v. Phtfer, 65 N. C ,321. The statement of a n  opinion even if false 
will not sustain such a n  indictment. To say that  the eyes of a horse 
are sound is merely the expression of a n  opinior~, but to say " tha t  there 
never has been anything the lnatt,er with tlle eyes of the horse," is the 
statement of a fact, which if false is within the statute and indictable. 
&ate v. Hefnev, 751. 

PEES--See Removal of Cause, 2; Salaries; Sheriff, 2. 

VEME 8OLP:-Seo Warriage Settlement. 

FENCE LAW-See Counties, 1. 

F1I)UCIARP-See Agent, 3. 

FIELD-See Woods. 

FINAL DECREE, testing validity of-See Practice 2: Bale of Land, 3, 

FORNICATION AND ADULTERY : 
I n  fornication and adultery, where the indictment charged that  the defend. 

ants  "did unlawfully and adulterously bed and cohabit together," with- 
ou t  averring that  they mere male and  female and not married; Held to 
be sufficient. &ate v. Lashleu, 754. 

FRAUD-See Account and Settlement; Action to  Recover Land, 2; Contract, 
1 , 3 ;  Deed, 3, 17; Evidence, 7, 13-16, 21, 22; Exeeutors,16; Guardian, 1 , 3 ;  
Injunction, 1, 3; Judgment, 9;  Mortgage, 6;  Notea and Bonds, 1; Plead- 
ing, 1,4, 
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FRIVOLOUS PLEADING--See Esecutors, 7. 

GIFT-See Contract, 2 

GOOD CAUSE-See Judgment, M 

GRAND JURY, swearing witness to go before-See Witness, 5 

GUARDIAN AND WARD: 

1. Where an  infant sues or defends by guardian, the guardian musthave war- 
rant, but apvochein anli need have none; and 'if in partition proceedings 
the Interest of the latter is adverse to thatof the infant, the decree therein 
will not on that account be disturbed Unless fraud or collusion be estab- 
lished. Iueu v. iMeh'innon, 651. 

2 Where the decree in such case is in~peached for error in low, by a proceed- 
ing in nature of a bill of review, it is not competent to introduce other 
evidence to correct the statement of facts upon which the decree was 
made. Ib.  

3. Where the settlement of a guardian account has been sanctioned by the. 
court and assented to by the wards, an action by a conlplaining party to. 
re-open the same, if there be no allegation of fraud, must be brought. 
within three ycars after his majority. Timberlake v. Green, 6%. 

See Account and Settlement; Sale of Land, 5. 

GVILTY KNOWLEDGE-See Evidence, 27. 

HAKDWRITING, proof of-See Evidence, 2,13 (8),18. 

HEIRS, action against-See Executors, 14. 

The homestead of a defendant bankrupt is protected from sale under execu- 
tion by operation of the amendment to the bankrupt act of 1873, without 
regard to the date of the judgment lien. U. S-Rev. Stat., 8 5045. Lamb v. 
C7iamness. 379. 

See Executions, 3 ; Sheriff, 7. 

HOMICIDE: 

1. If a prisoner after conviction of a capital felony suggests insanity, the 
judgment nmst be suspended until the fact can be tried by a jury ; if after 
judgment, execution must be likewise staged. State v. Vunn, 722. 

2, On a trial for murder, where the prosecution relierqupon circumstantial 
evidence, it is competent to prove that certain tracks were measured and 
on comparison corresponded with the boot of the prisoner in size and 
shape ; and this, where the measurement and comparison are made with- 
out the presence of the prisoner or previous notice to him. I t  is not nec- 
essary that a witness should be an expert to entitle him to testify as to 
the identificatlon of track-. (&ate v. Rei t z ,  83 N. C. ,  634.) &ate v. Morvis, 
766, 

55 
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8. I n  such case, to  show the nlotive af the  prisoner, the state was allowed t a  
introducz a record of a n  indictment pehdihg against the prisoner and 
others charging them with larceny, and to prove tha t  the deceaaed was 
implicated in  the  same, but having turned state's witness was omitted 
from the indictment; Held no  error. Ib. 

4. Discussion by RUFFIN, J., of the admissibility of recorda a s  evidence of 
theirexistence, and of par01 testimony to show the applicability of a par- 
ticular part thereof to  prove a particular fact: and of the  principle gov- 
erning the rule res inter alias ada .  I b .  

j. Theconduct of a brial is left to  the discretion of the judge presidjng; so, 
where on a trial for murder the prisoner objected to further examinntion 
of witnesses on account of a supposed informality in  t h e  oath taken by 
them, andthe  solicitor was permitted to recall and re-examine the state's 
witnesses aftep the administration of the oath prescribed by statute, and 
where the  said witnesses were not separated when recalled for their sec- 
ond examination, the  prisoner not renewing his request thercfor ; ITcZd, 
that  these and like esccptionsare addressed to the discretion of thecoor t, 
the exercise of which will not be reviewed. Ib.  

6. On such trial, the prisoner alleged misconduct of the jury in  allowingtheir 
omcer to bc present a t  their deliberations, and in respect to  which the 
court found t'nc facts to be : (1) The offlcer, mistaking his dut,y, c o m ~ n u -  
nicated to  counsel his belief as  to how the jnry were divided. (2)  IIe 
slept in  theroom with the  jnry, but  was not present a t  any  time when 
they were discussing tho case. (3) No improper communications were 
made to or by the jury ; and t,he court refused a motion for a new trial; 
Held in  such case tha t  the circumstances'being such a s  to put asuspicion 
on the verdict by showing, not that  there was. but  might h a r e  been un- 
due influence on the jury, the granting of a new trial was matter of dis- 
cretion; bnt  if thefact had been that  undue influencewas bought to bear 
o n  them, this court wonld direct a new trial to be had. Ib .  

T. On trial for murder where the prosecution relies upon circumstant.ia1 evi- 
dence to convict thc prisoner, the inquiry as to collateral fact,s, which 
must  be established by direct evidence, is restricted to those having a 
reasonable connectio~i with the main fact a t  issue-not such a connection 
a s  will show that  the collateral and main fact often go together, but such 
a s  will show tha t  they most usually do so. This rule applied to  the  facts 
of this case entitles the prisoner to a new trial forerror committed by the  
court in  not withdrawing from the jury the testimony relating to  the mo- 
tive of the prisoner in  killing the deceased. State v. Rrantleg, 566, 

S e e  Trial, 18,19. 

HORSE TRADING-See False Pretence, 3. 

HUSBAND AND WIFE-See Dower; Marriage Set.tlement: Mortgage, 1; Plead- 
ing, 6. 

IMI'EACHI?r'G JUDGMENT-See Judgment, 5. 

IMPLIED PROMISE-See Contract, 4. 

IMPROVEMENTS-See Deed, 16; Mortgage, 2. 
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BN BORJfA PAUPERIS-See Practice, 6. 

'INADEQUATE 'PRICE-See Evidence, 14, 

INDEMNITY BON3);Sze Justice of. the Peace, 1, 

A N D ~ C T M E K T :  
1. Several counts for differellt u&bces ?nap be joined in the same illdict- 

ment, where the j ~ ~ d g m e n t  on  conviction of either is the same; and i n  
such case i t  is usual to require the solicitor to elect upon which count he 
will try before the accused commences the examillation of his witnessew 
A refusal to quash for ~ n c h  alleged nlisjoinder is no ground for arrest of 
judgment. State v. Ktng, 737. 

2. The affidavit of a complainant in a criminal action before a magtstrate, 
does not cmistitute an essential part of the warrant issucd thereon, but  if' 
the warrrant charges a criminal offence, i t  will be sustained. Suggestion 
of the court upon the power of amendment of such warrant, Slate v. 
Brymn, iSO,  

3, An indictment charging the w e  of Orofme a n d  vulgar langaage, on a cer- 
tain day and on divers other days in a public street ahd in the presence 
and hearing of divers persons then and there assembled, and then and 
there repeating the same lo the evil example and common nuisance, &ci, 
is  sufficient. (Review'of cases upon this  subject by RUFFIN, J.) State Y, 
Bveu~ngton, 783. 

8. An indictment for perjury which does not aver that  the false oath was 
taken zc;ilj'ulZ~l and cormptly is defective. These terms must be applied to  
the act ofswearing to express the wicked purpose with which such oath 
is h k e n  State v. Eads,  i 8 h  ,. 

5. Indictments for the higher offences, such as treason, felony, perjury, for- 
gery, &., shniild not be qnashed. But in  cases'mhere i t  pnts an end to the 
prosecntion altogether, as where there is no jurisdiction or the matter  
charged is not indictable, i t  is advisable to allow amotion to quash. Stale 
v. Knight, 78% 

6, I n  perjury, a n  indictment mas held to be defective, where i t  charged tha t  
upon a coroner's inquest the oath in  which the perjury is assigned was 
administered by a justice of the peace in the preserce and by the direc- 
tipn of the coroner. I n  such case the justice had no jurisdiction, but the 
inquest is the court of the coroner, and the bill should have charged tha t  
the oath was taken before the coroner wit11 an averment that  he had 
competent authority to administer the same, I b ,  

7 .  The administration of an oath is a nlinisterial act, and may be done by 
any  one in  the presence and by the direction of the court, hut is the act of 
the Court, I b .  

8, Proceedings i n  coroner's inqhest discussed by Mr. >ustice ASHE. I b .  

E), Where a particlllar class of persons (here the president, R-c., of the Bun- 
combe turnpike company) other than overseers of roads are indicted for 
not keepinga road in order, the indictment should contain not only a11 
averment " that  i t  was theil. duty and of right they ought to have kept 
the said road in  repair," (Patton's case, 4 Ired., 16) but also an averment of 
thepnrticular duty or duties alleged to have been omitted,. ,%ate v. Mc- 
Dewelli 798. 



INDEX. 

See False Pretence, 2 , 3 ;  Fornication ; Justice of the Peace, 3 , 4 ;  Jurisdiction, 
4 ; Taxes, 5; Trial, 15 ; Witness, 2. 

IKFANT, suit by-See Gnardian, 1. 

ISHERITASCE-See Contract. 2. 

ISJUNCTION AND RECEIVER: 

1. An injuliction will becontinneduntil the hearing toretain control ofa trust  
fund in dispute, where the plaintiff' in  the actiou seeks to hare  a judg- 
ment  reformed and the validity of a n  assignment determined, alleging 
that  the same was procured by fraud which is denied in the answer, and 
where the testimony bearing upon tlie question is conflicting. Xurris T. 

WrLLlurd, 203. 

2. The right t,o take under the control of the court a disputed fund liable to 
maste when suffered to remain in  the hands of a defendant, extends also 
to  a plaintiff who takes i t  fro111 the defendant and  whose possession 
threatens a similar injury to the latter: Therefore, where the plaintiff 
sues in for?~%apauperis  to  recover land, and during the pendency of the 
action takes possession of a part thereof and. resists the re-occupation by 
defendant, an order for an injunction and receivar to take control of the 
usurped premises and secure the rents and profits upon defendant's appli- 
cation was propeply granted. Horton v. Whi te ,  2Di. 

3. A11 injunction to restrain the sale of land conveyed in  a deed to secure a 
debt will be granted under the ecluitable.jurisdiction of the conrt, where 
the parties dealing together have settled their accounts and a note 
aecured by the deed given for the estimated balance, and where fraud is 
alleged to have been practiced upon the mortgagor or trustor in such set- 
tlement. A sale by the trustee of the property conveyed mill not beper- 
mitted until the amolult due is ascertained under the directiou of the  
court. Prileluircl v. Sunderson, 299. 

&. Where plaintiff mortgagor obtained a n  injunction to restrain the saleof 
the mortgaged premises until cert,ain counterclaiim could be passed 
upon and the s ~ d r e a l l y  due ascertaiued, the defendant mort.gngee i s  eu- 
titled to have a receiver appointed to take charge of the property and 
Yecure the rents and profits where the same are i n  danger of being lost. 
C .  C. P., 3 215. Oldham v. Bank ,  304. 

.5. An injunction against carrying oa t  a contract of sale, made under a power 
contained in a mortgage, will not be granted mhere the relief to which 
the plaintiffcqnceives himself entitled is not sought until the sale has 
been made and the rights of n purchaser have intervened. Pender v. Pitt- 
rnnn, 372. 

6. In  order to be in a situation to avail himself of his supposed equities, the 
plaintiff should have attended the  mortgage sale (he having full notice 
when and ~vhere i t  would take placc) aud apprised the bidders of his  
claiins in tl!e premises. Ib .  

7 .  ITnder the act of 1ST9, cl!. 63, restraining orders must be made returnable 
before the judge in the district in which the action is pending. (The 
amendatory act of 1881, rh. 51, pro\-ides that  the jndge in an adjoining dis- 
trict shall be competcnt to hear the application under certaiu eircum- 
stances.) G r ~ l b ~ e n l l ~  v. Everett, 546. 
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8. A n  injunction against the sale of land for assets was properly granted on 
motion uf the heirs of the decedent, where the land was advertised under 
a power contained in an instrument purporting to be a will which was 
admitted to  probate without notice to the heirs and upon insufficient 
testinlony, andthe validity of which i.; in  controversy. I h .  

See Corporations, 5 ;  Counties, 1. 

INQUEST-See Indictment, 6-8. 

INSANITY, plea of-See Homicide, 1. 

INSOLVEXCY O F  OBLIGOR-See Evidence, 17.18. 

INSURANCE: 

1, Notice to the local agent of a fire insurance company by whom the insur- 
ance mas effected, in a fen- days after such loss, and by him communi- 
cated immediately to t,he eompnny, satisfies the requircmeat of the policy 
t h a t  persons sustaii~ing loss should "fbrthwith" give notice thereof to 
the company. A?ynll v. Inn. Co., 355. 

2 Where, shortly after the fire, thc adj'nster of the company visits the scene 
of the a s n a l t y ,  inspects the preruises and makes a (declined) ofler of com- 
promise, and aflerv-ards the company furnishes to the assurcd blank 
proofs of loss, which are filled up in the presence of its officers, it  is not 
error to leave i t  to the jury to infer, in  the exercise of their best jndg- 
ment,  a waiver of strict proof of loss. Ib. 

INTEREST-See Executors, 8. 

INTERPLEADER-See Trial. 11. 

IRREGULAR-See Judgment. 

ISSUES-See Damages, 1; Trial  2-4,12 

.JOINT TEKANTS--See Deed, l2,13. 

JLJDGE'S CHARGE: 

1. A correct exposition of the law, thougll irrelevant to the matter in hand. 
is not  assignable for error, unless some positive harm or misconception 
is shown to have resulted therefrom. Euuns v. Howell, 160. 

% Where on the trial of a criminal action, no  evidence as to character being 
offered by defendant, the  court told the jury that  the  state conld not in- 
troduce such evidence but i t  was the right of defendant to offcr i t  if he 
chose, and that  no unfavorable inference could be drawn from his failure 
to do so; and added, that  they must find their verdict upon the facts 
proved; Held, that although the former part of the charge might by itself 
be objectionable, yet the error mas cured by the latter. State v. Sunde~e, 
725. 

See Setion to recover land, 5 :  'False Pretence, 1; Justice of the Peace, 5 , 6 :  
Trial, 5 ,  0. 
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JUDGMENT : 

1. Upon a motion to  vacate a judgment, it appeared that ctefendant was not 
served with process, but that opposite the names of the defendants in the. 
action (this defendant being one of them)thc name of an attorney was 
written on the docket. and judgment was taken by eefault in 1863, of 
which the complaining defendant had ao notice until 1879; Held, that h e  
is entitled to relief, and the fact that theclerk prior to this motion gave 
plaintiff leave toissue esecntion upon his dormant judgment, after no- 
tice, does not conc?ude him from impeaching its validity for irregularity 
or other cause, in a proper proceeding before bhe judge of the  court. 
Komee v. Butler, 221. 

S. Remarks of SMITIT, C .  J., upon erroneous and iaregular jud,ments, and 
the authority of an  attorney toappear fora party. I b .  

8. A transcript of a judgment is sufficient evidence toprove theexistence of 
the  ja&gment. McLeod v. Bullard, 515. 

4. Under the act of 1879, oh. 68, a summary judgment may be given against 
sureties to an  appeal bond for the amoant of the juctgment and costs 
awarded against the appellant in appeals from a justice's Court, as a n  
additional remedy to a suit on the same as a common law bond. Brown 
v. Brdttaim, 552. 

5. A jndgment obtained by an exemtor cannot be wllatemlly impeached by 
evidence that the testator was not a citizen of thecounty where the will 
was probated. Bollins v. Hen?y, 569. 

6. Upon judgment being rendered against defen&mt in an  action torecover 
land, it is not erroP to  enter a summary judgment againsl the  sureties on 
his bond. Ib.  

7. A justice's judgment docketed in the superior court is foi the prwpose of 
execution there, and that court has no power to  set i t  aside unless the  
cause be carried up by appeal or writ of recorctari. A judgment can be va- 
cated only by the w m t  which rendered it. Morlon v. E'ippu, 611. 

8. Where leave is granted by the judge below to  bring an action on a judg- 
ment under section 14 of the Code, his decision upon thequestion whether 
"good muse" is shown, is conclusive. W a r n  v. Wm-ren, 614. 

8. A judgment or order made in a cause by consent of parties or their attor- 
neys is  binding and cannob be set aside or modified, except upon the 
ground of a mistake of both partiea, or far fraud; and this, by civil action 
and not by motion. Bump v. Long, 616. 

10. Judgment confessed under $326 of the Code must contain a concise,verified 
statement of the facts, circun~stances, business tralisaction and considera- 
tion out of which the indebtedness arose,to meet tllerequi~ements of the  
statute ; and this, to give the court jurisdiction and enableother creditors 
to test the bo~ra fides of the transaction by which a particular debt is pre- 
ferred ; Hence a judgment confessed upon the statement that defendant 
is indebted to  plaintitf in a certain sum "arising from the acceptance of 
a draft;' setting out a copy thereof, is irregular and void. Davidson v. 
Alexander, 621. 

A judgment against one as president of a corparation does n d  affect the 
property of the corporation. I b .  

Wherea jndgment is confessed by one person against himself and so en- 
tered of record, par01 evidence is not admissible to show that it was in- 
tended to have been entered against another. I b .  
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18. An offer to compromise a snit under section 328 of the Code must bemade 
by all the defendants or by  their common attoxney. Willianzaon v. Cawal 
Cu., 629. 

See Evidence, 20; Esecution, 1,2 

JGDGMEXT, motion to vacate-See Excusable Negigenee , Jud,mnlent, 7.9- 

JCRIBDICTION: 

1. Where a court has jurisdidion of the sul~ject matter, the consent of partien 
cau give i t  jnrisdiction over the particular ac t ioa  Greer v. Caole, 385. 

2 The superior court has exclusive jurisdiciion of the subject mattes of an 
action brought by  a creditor of a n  intestate's estate against the adminis- 
trator, where i t  isalleged tha t  the intestate i n  his lik time bought cer- 
tain land and  being insolvent and intending to defraud creditors procured 
the  deed ta be made to his son who became his administrator, and judg- 
melit demanded that  he be declared a trustee and the said laud be sold to 
pap intestate's debts. The right of creditors to subject this land is inde- 
peudeut of the statute defining what lands may be sold for assets under a 
liceiise from the probnte court, and can only he enforced by a court of 
original equitable jurLsdiction, such a s  does not aftacla to a court of pro- 
bate. I b .  

3. The ruling 11: SLlale v. &%ore, 82 C., &i?* affirmed Slate v. Taylol; 773. 

1. The court intimate that  a count in  an indictment in containing a charge 
which the court may b incompeten t  to  try for want of jurisdiction, will 
not disable it fimn trying a n  olyence charged in  another eount of which 
theeourt has jnrisdiction. I b .  

5. Justices of the peace have exclusive jurisdiction of the otPenee of carrying 
a pisto1 011 the Sahlmth, being off one's premises. Bat. Rev., ch. 117, and 
acts ainendafnxy t.liereof. ~%&e v. Wdlson. 777. 

.& Agricultural Partnership, 5 ;  Claim against State; Confederate Carreuey, 
7 ;  Drainage, 2 ;  Executors, 4, 7 ;  Indiolnlent, 6 ;  Injunction, 7 ;  Jnstiee of 
t h e  Fesce ; Landlord and Tenant, 4, G ;  PenaLty, 3 ;  Pleading, 3 ; Practice, 
3; School Cbmlnittre, 2 ;  Supreme Court; Wills, 7- 

JCBOKS, ssuwnwning kales-See Sheriff, 2 

JURY-Sce Confederate Currency, 7 ;  Trial, l&l& 

JUSTICE O F  THE PEACE: 

1. A justice of thc peace has jnrisdiction to t ry a n  action upon 3 lost note 
wherein a sum less than two hundred dollars is demanded, and is com- 
petent to exercise the power of requirillg iu such case the iudertlnity 01 
the defendnnt. Fisl'ishca. v. Webb, 44. 

2. The equitable power of the superior o u r t  and the courts of justices of thc 
peace, and its exercise under the provisions of the oonstitution, discussed 
by IZUPFIX, d. I b, 

5 The functions of a jostise of the  peace are mSnisteria1, In preserving the 
peace, hearing charges against offenders and issuing warrants thereon 
examining the parties and bailing or con~mitt ing them for trial; and in 
the exercise of snch functions, if he act corruptly, oppressively, or from 
any  other bad motive, he is liable to indictment, Stole v> -,,Stneed, 816. 
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4. Where a justice of the peaee, upon the  affidavit of a party in  Fel)rnary, 
1879, stating that  R. and otliers had committed a forcible trespass on his 
property and an assault and battery on his person, issued a \\-arrant for 
the  arrest of the parties complained against, who were tried before two 
justices, arid B. boundoverto the superior court in  which the said justice, 
(defendant in this case) v a s  marked as prosecutor and witness upon two 
bills found by the grand jury in  that  c m r t  ; and the defendant in .luqost, 
1879, s~tbsequently to the term of said superior court, upon thc same affi- 
davit issued another warrant against the same parties for the same 
offence; I t  zcns held,  that  when tht: two justices took copizance tllcseof 
the defendant had no authority over the subject, and wnsfttnctru qI',!.io a s  
to  all matters contained in the aifidavih, and is amenable to the law as i n  
cases where he issues his warrant without a previous oath.. Jb. 

5. Held ' fur lher ,  no error to refuse to charge, that  the evidence of one witness 
offered by the state to provo that  he did not makc a certainaffidavit, was 
not sufficient to contradict the fact recited in the  justice's warrant, issued 
upon sueh affidavit. I b .  

6. H e l d  flrrlher, no error to rei'use to charge, tha t  as  the party swore to four 
distinct offences in his affidavit of February and the indictments in the  
superior court only covered two of them, the act of the defendaut in  
issuing the second ~var ran t  was lawful. I b .  

See Indictment, 2 ; Judgment, i ; Jurlsdictlon, 5 ; Landlord and Tenaut ; 
School Committee. 2. 

LACHES-See Creditor. 

LANDLORD A S D  TENAXT: 

1. On trial of summary ejectment before a justice of t h e  peace, judgnent  
was rendered for plaintiff who was put into possession ; on appeal, the  
superior court decided against the plaintiff upon the ground that  the 
lease had not terminate<; and on appeal to this court the judgment was 
affirmed ; Z e l d  that  the defendant is entitled t o a  writ of restitution as a 
part of the judgment in his  favor and damages for use and occupation of 
the  premises by plaintiff, and that  the court below erred in  pern~it t ing 
a n  inquiry into the questioh as to the termination of the lease before the  
former trial. Beroney  v. Wright, 3%. 

2. A statement by a lessee to his landlord that  he has applied the first of 
the.crop (leaving enough to pay the rent, but before paying the same) to 
the discharge of a debt due a firm of which the landlord is a member 
followed by a n  expression by the latter of a n  intention to  take such resi- 
due, is some evidence that  the landlord consented to such appropriation. 
Evans. v. Xowel l ,  460. 

4. Where the jury find in  such a ease that  what was left of the erops after 
paying the firm debt went into the lessor's hands and was sufficieut to  
pay the rent, the application of the first crop to the firm debt ~ 1 1 1  not be 
disturbed. l b .  

4. I n  a summary proceeding in  ejectment before a justice of the peaee, or on 
appeal, it is the  province of the court to deterrninc whether the tille to 
the land is in  controversy, and where the testimony s h o m  that  such co11- 
troversy exists or that  equities growing out of a contract of purchase are 
to be adjusted, as  in  this case, the proceeding should he dismissed for 
want of jurisdiction. Parker v. A l l e n ,  466. 
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5. Sulnmary proceedings in  ejectment before a justice of the peace under the  
landlord and  tenant act can only be had where the simple relation of 
lessor and lessee esists, and there is 3r holding over after the  term. 
Hughes v. Mason, 452. 

6. And t,he jurisdiction of the justice is escluded where the  relation is that 
mortgagor and mortgagee and vendor and vendee. I b .  

i. I n  such proceeding itappeared that  plaintiff and defendant signed articles 
of agreement stipulating that  plaintiff agreed to  sell a town lot to dp- 
fendant for a certain sum; defendant esecuted a mortgage on other lands 
to secure the  price with power of sale on default, and if proceeds were 
not sufficient then plaintiff to take possession of town lot and retain 
whatever payments were made, as rer!t for same, in  which event the re- 
lation of landlord and tenant should exist and possession be secured as 
in  case of tenant's holding over; mortgaged premises were sold, bnt pro- 
ceeds not sufficient to discharge debt, and no other payment made; H e l d  
to be a contract of purchase. I b .  

8. Held f u ~ t h e r ,  that  plaintiff's subsequent demand for possession and agree- 
ing to let defendant hold for three months on certain terms, the defend- 
a n t  to become his teuaut and the payment as rent to be applied to debt 
for town lot, did not operate to destroy the relation of vendor and vendee, 
although the  defendant failed to perform the stipulations. I b .  

9. Held fzwther, the justice's jurisdiction being escluded, i t  could not be con- 
ferred by consent of parties as providcd in the articles of agreement. I b. 

See Agricultural Partnership, 4; Mortgage, 5. 

LAPSED DEVISE-See Wills, 5. 

LARCENY-See Evidence, 25,27. 

LAWS, part of cont rac tSee  Dower, 2. 

LEAVE TO BRING ACTIOS-See Judgment, 8. 

LESSOR AND LESSEE-See Landlord and Tenant, 5;  Tiespass, 2. 

LETTER, contents of-See Evidence, 15. 

LIEN-See Agricultural Partnership, 2. 

L I N E ~ L  DESCENDANT-See Wills. 5 .  

LOST SOTE, action on-See Justice of the Peace, 1. 

MAIN BACT-See Hoinicidc, 7. 

MALICIOUS PROSECUTION : 

In  a n  action for malicious proscc~itlon the plaintiff must n l i e ~ e  and prom a 
legal determinatiou of the original action. And w h e x  a nollep~.osi,lrhi 
mns entered of record, and the defendant discl~nrged, i t  is such n co~iclu- 
sion of the original action as will entitle thc plniutiff to sue. Halcir v. 
Cohen, G02. 
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MANDAlMUS-See Municipal Bonds, 2 ;  School Committee. 2. 

MARKING PROSECUTOR-See Appeal, 9 ; Costs. 

MARRIAGE SETTLEMENT : 

Where a feme sole makes a deed of marriage settlement of her separate 
estate, whether real o r  personal, to a trustee for her sole and separate use, 
her  power of disposition over the same during covertore is limited to the  
mode and manner prescribed by that  instrument. And if she and her 
husband join in  a mortgage conveying her estate without the  knowledge 
or  consent of the trustee and outside of the powers conferred, snch deed 
is invalid. (Review of the English doctrine and cases upon the subject 
by RUFFIN, J.) Hardy V. Hollu, 661. 

MARRIED WOMEN-See Mortgage, 1. 

MASTER AND SERVANT-See Negligence. 

XATERIAL MATTER-See Evidence, 7. 

MEASURE O F  DAMAGES-See Trial, 8. 

MEMORAKDUM-See Evidence, 8. 

MENTAL CAPACITY-See Evidence, 3. 

MILL DAM ACT-See Damages, 1-3. 

MINISTERIAL ACT-See Indictment, 7. 

MISCONDUCT OF JURY-See Homicide, 6. 

XIISJOINDER--See Indictment, 1. 

>IISMARKING-See Evidence, 26. 

MISTAKE-See Judgment, 9. 

1. Plaintiff entered into a contract mith a feme covert to sell and convey her 
certain land upon payment of n stipulated sum, and thereupon she and 
her husband entered into possession and still occupy the premises, having 
paid a part of the price; I h l d ,  on default of payment of balance, the 
plaintiff is entitled to relief in having the trnsts growing out  of the trans- 
action closed, and if the amount found tobe due under the contractof sale 
be not paid, to have the land sold by decrec of court and proceeds applied 
to  the debt. The feme defendant in this case does not sct up the defence 
of covertnre, nor elect to  repudiate her obligation. Johnston v. Cock- 
rane,  446. 

2. I~nprovements put  upon land by a mortgagor become additional security 
for the debt,and do not  entitlehim or any  onec la im~ngunderh im toany  
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part of the proceeds of a foreclosure sale, unless there be  a slirplus after. 
satisfying the  debt. (Doctrine of betterments discussed by ASIIE, J., and  
conveyance of equity of redemption, imperfect equities, itc., toi~ched 
upon.) Wharlon v. Moore, 479. 

3. A mortgage debt will after lapse of time (here thirty years) be  presumed t o  
be paid unless circumstances be shovn,  such as payment of interest, t o  
repel the presumption. Rev. Code, ch. Gj, 19. A recoureymce of the 
legal estate will also be inferred against the  mortgagee (or his assignce) 
even although the deed and bonds secured remain in  his possession. lZap 
v. Pewee,  483. 

4. Declarations of parties during their respective occupation of land cannot 
h,zvethoe!5?ct of divesting or changing an estate, and areinadrnissiblein 
support of claimant's title. I b .  

3. A mortegee who takes possession of personal property conveyed by a 
chattel mortgage, before default, is  ansmcrable to the mortgagor for t h e  
value of any reasonable use to which the property is or could have been 
put. But an injury to a crop resulting from t,he taking of a m ~ i l e  needed 
in  its cultivation is too remote to be recoverable as consequer~tial dam- 
ages. Jackson v. Hall,  459. 

6. Where a mortgngee buys tiie equity of redemption of his mortgagor, t h e  
law presumes fraud and the burden of l q o f  is upon the mortgagee t o  
show the bonn Pdes of the transaction. XcLeod v. &lla?d, 516. 

See Action t o ' ~ e c o v e r  Land, 1 ; False Pretence, 1 ; Xarriage Settlement. 

MORTGAGOR AND NORTG.4GEE-See Action to Recover Land, 1; Deed, 1, 
17 ; Injunction, 4, C ; RIortgage. 

MOTION IN CACSE-See Executors, 15; Practice, 1. 

NOTION TO VhC-ATE-See E:xcusable Segligence; Executions, 3 ;  Executors, 
13; J~idgment ; Practice, 6. 

JIOTIVE-See Homicide, 3.7- 

,IIUNICIPA4L BONDS : 

1. The municipal authorities of Statcsville were aitthorized by the act of ISGP* 
ch. 176, subject to a vote of the qualified voters of the town, to issue cer- 
tain coupon bonds, with a provision that  they shall be signed hy t h o  
town magistpate, treasurer and commissioners thereof. After a vote ap-  
proving the same, the bonds were issued, but signed only by the town 
magistrate and treasurer; Held, that  the act mas directory, and the omis- 
sion of the commissioners tosign the bonds was not fatal to a recovery 
upon them. (RemarGs of SanTH, C. J., upon effect of payment of interest 
011 the bonds and want of proof as to corporate esistellcc of railroad corn- 
pany.) Bank v. Slatewille, 160. 

2. A demand, before suit brought, upon the  treasnrer of a municipal bcdy for 
payment of its bonds, is sufficient; nor is this action barred by the stat- 
ute;  nor is the finance committee of defendant town a necessary party. 
A ma~~rlarnus  is the aprropriate remedy to enforce payment of denland 
against a municipal body-affirming rule laid down in  cases cited in opin- 
ion. Leach v. Faettecille,  829. 
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MUS'ICIPAL CORPORATIONS-See Corporations. 

MURDER-See Homicide. 

NEGLIGENCE: 

1. An action for damages for a n  injury received by the plaintiff employee of 
a railroad company, will not lie against the company if i t  resulted from 
the negligence of a fellowservant occupying the same level with the 
plaintiff, where the company used due care in the selection of such fellow- 
servant. But such action will lie, if the injury resulted from the negli- 
gence of a servant whose comluands the phintiff was bound to obey. 
Cowles v. R. R. Co., 309. 

% A master is bound to  furnish his servant with such appliances for his work 
as are suitable and may be used wit11 safety; and this, by implication of 
the law, is a stipulation in cvcry contract for service; and if the servant 
is injured by reason of defective appliances placed In his hands by the 
master or his agent, the master is liable for damages, unless he can 
clearly show, (1) that  he has used duo. care in  the selection and preservn- 
tiop of tlie same, or (2) that the servant had linowledge of tAe defeet and 
failed to notify tlie master, or (8)  that  the injury resulted from contribu- 
t o r ~  negligence. I b .  

EEGOTIABLE INSTRUXENT-See Notes and Eonds, 3-5. 

NEW ACTION-Gee Practice, 1, 2, 

KEW CONSIDERATION-See Contract, 1. 

N E W  TRIAL-See Contract, 2 ;  False Pretence, 1: Homicide, 6,7;  Trial. 

NOLLE PROSEQUI-See Xalicious Prosecution ; Trial, 10,15, 

NONSUIT-See Trial. 10. 

KORTH CAROLINA RAILROAD-See Taxes. 

NOTES AKD BONDS: 

1. The addition of the words "a t  ten per cent." to a bond without consent of 
tlie parties thereto, is a nlaterial aiteration and vacates the  same; and 
where suchalteration is made, a presumption of fraudarises and remains 
until rebutted. Long v. .Mclaon, 15. 

2. Where a debtor owes notes and accounts to the same creditor and pays 
money on general account without directions as to its application, the 
creditor has the right tm appropriate i t  to either debt. Wittkowski v. 
Reid,  21. 

3. The assignee for value of a non-negotiable instrument who takes it, even 
before due, and without notice of any equities between prior par~ ies  
thereto, will hold i t  subject to all equities or counter.claims b e t ~ ~ e e n  the 
original parties esisting a t  the time of assignment. Bank v. Bynum, 24. 

4 A paper to be negotiable must be certain a s  to the t ime of payment and 
the amount to be paid. I b .  
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.i. An instrument (in other respects) in  the form of a note, which contains a 
promise to pay a certain sum, mith enrrent rate of eschange in ?*ew Yorlr. 
t,oget,her with counsel fees and expenses in  collecting it,  if placed in the 
h a n c t ~  of rrn attorne2- for collef.tion; and which further provides that  the  
paxees shall have power to declare said note doe at  any time they mag 
decmit  insecure, even before maturity,is non-negoti:ible foruncertainty ; 
( I )  ns to the amount to be paid, by reason of the stipulation ior attorney's 
fees and rate of eschange, and (2) as to the time of p:byment, b y  reason of 
the provision which makes i t  payable before nmtority a t  the future o p  
tion of the payee. 1 6 .  

hce Banks; Evidence, 8, 17, 18, 20 1 Surety, 5, 

SOTICE-See Corporations, 3: Costs: Deed, 1, 17; Escusable Negligence; Ex- 
ecutions, 2;  IIomicide, 2; Insurance, 1 ;  Sotes and Bonds, 3;  Practice, c i :  
SherifT, 4 ;  Surety, 8 ,  5 ;  Trusts. 

SOTICE OF SALE, upon whom served-See need, 1 ,  

STTSANCE-See Indictment, 3, 

o.\TH, ndministrntion of-See Indictment, 7. 

OFFER O F  CONPROMISE-See Judgment, 13. 

( WFLCE AND OFFICER: 

1. The provision i n  article four, section twenty-five, of the constituticn that  
'i all incumbents of said offices sha.11 hold until their successors are qual- 
ified," does not embrace the oITice of constnble. I<Lng V. .VcLu?e, 153. 

1. \17here a constable was elected in 1875 for two years and no election wa... 
had in  1877; Held that  a vacancy occurred which the county c o m m i s ~ i o ~ ~ .  
ers had the power to fill. Const. Art. IV., $24 .  16 .  

See School Committee. 

OFFICIAL BONl), suit on-See Surety, 6, 

Ol~lSIOS-See Evidence, 3, 

4 )YERRCI,ISG DEMCRRER TO INDICTMENT-See Appeal, 10, 

0\71:IISEER OF ROAD-Sea Indictment, 9. 

~ J A R O L  COXTRACT-See Contract, 1 ; Deed, 3 ;  Evidence, 10, 

PAROL PROOF-See Evidence, 14, 20,2G: Judgment, 12. 

PARTIES : 

I. I n  an action to recover land, where i t  appeared that the defendant in pass 
session hid mortgaged the land, and the same hsd been sold under a pov;. 
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er 111 the  deed on rlvfatdt of paynlent of the  secured debt, the purch:t,er 
a t  such sale has the right upou affidavit to be let in  as  party defend- 
a i ~ t .  IientltIy V. Br'nnch, 20'2. 

2. I n  such case i t  is error to proceed with ? h e  kin1 unt i l  the question ns to 
the  right of the applicant to be made a party has been heard a n d  finall,\t 
determined. 1 6 .  

Bce Corporations, 1; Executor?, 4. 5 ;  Pleading, 4, & 

1. While n partner fs not at liberty use & fohd beioiiging to his copwinel 
individually in  pngnlcllt of a partnership claim to his illjury, yet, a sub-  
sequent ratifivition by the latter will make the act valid. Bvrcn,~ v. 310- 
tceli, 460% 

2.  The claims of a surviving partner tlpon the p~nceeds of sale of deceased , 

partner's half of real estate (hwe  mill property) to  reimburse h i m  to  the 
nmo~in t  nf half theespenditures incurred 1h the  coildun1 of the joiiit bn- 
s i n ~ s s  m ~ d  inl]~~'ovements pu t  upon the property, constitute a ],l'ior i l l -  

cumhrnnce xnd must be paid to the postponc!rnent of creditors of t1:e cle- 
ceased partner. Sce Bat. Rev,, ch. - 1 2 , ~  % .irendcnhall v. Rercbow, 046; 

.see Agricultural Pnrtnershill;  Evidence, 16; Lnndlord and Tenant, 2, 

p A . \ i ~ l E N T ,  proof of-See Executors, Id ;  Witness, 1, 2> 

P E N A L T Y ,  statutory: 

1. The penaltg against a railroad company f o p  failure to forward fSeisf~i 
under ch. 2-10, 8 2, Lawe 1874-5, is not given by article 9, 8 5 of the coii-titn- 
tion to the county scllool fiuid. Katre~?stein v. A?. R. ~ 6 ,  658, 

2. The said statute is not i n  violation of the Constitutionof thc  r n i t e d  States, 
Art. 1, 5. 10. Ib,  

3. An action torecoverthe penalty under the statute is a n  action ex contrcfcltc, 
and  when the  sum clen~anded does not exceed two hundriid dollars a 
justice of the peace has jurisdiction, Ib; 

See Woods, 

PERJURY-See Indictment, 4 ,  (i, 

PERSONAL LIABILITY-See Agent, 1. 

PERRONSL NOTICE-See Corpocations, 3) 

P L E A D I ~ G  : 
1. 4 complaint in  which there are  two causes ofactiod, the O n €  upon a den1 

and the other to deciare void certain conveyances alleged to have been 
made by the debtor in  fraud of the complaining creditor, is not  demor- 
Table on the ground of a mi~ jo inder  of causes of action. B a n k  v. Hurvis. 
2U6. 

2, Nor is the same demnrrable for want of a n  allegation that the defendant, 
debtor has  not other property sufficient to  satisfy the  claim; Ib; 
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3. Nor is i t  necessary in  socli case to reduce the debt to judgment atid have 
a return ofnnl la  bona t o  the  execution in order to nminttlin tlie action. 
the  conrts nnder our present syat,em having the juristliction of courts of 
law and courts of equity, a n d  therefore competent to give full relief in 
one action. I b .  

I, .4ud where tlie allegcd fraudulent conveyance* are made to  ~ever: \ l  
grantees, they all have a n  interest i n  the subject matter, and ar?  ncces- 
sary and proper parties i n  order to a final deterrnination of the conoro- 
versy. Ib. ,  5.50. 

,;. Con~pla i~ l t  states tha t  ~l icr i l fsold plaintiE9s 1:ind under execution ; tlie 
sale being by the acre, a nurvey v a s  m:lde to a8cert:lin the  nunlber of 
:icres ; tlie pnrciiawr :111d snrVeyor Cons~~ircd to defraud and did deSra11d 
the  p1aintifT by i.cport,in:. to  the sheriff tha t  the tract contained 5% acres, 
w h e r e a ~  by thc actnal survey there were 700 acres; the hale war nlade. 
purchase money paid, and  deed esecutcd to puroliaser upon that 1:llsc 
h:~sis; Ileltl, to be n good cnusc of action against tile pnrc1i:iscr imcl sur- 
veyor, and that  plaintiff mas entitled to relief in a11 indepentlent soit and 
not  by motion in the cause. I I d d  d s o ,  tha t  to dismiss plaintitT', action 
afte4nnswcr filed by tlie clefend:rnt, on the ground tha t  tile cornpl;~int did 
not  state facts snificieut to  constitntc :L (%use of :letion is contrary to tlics 
course of the courts. Such objection shoolcl bc talicn by rlcmurrcr, 1f7 i /a  
sola v. S& kes, 215. 

6. A huslmncl defendant demurred to  a complaint on the ground tha t  hir 
wife, who had a cormnon intcrcst with p1:~intiffB tts one of'thc n e s t  of kin 
of a n  intestate, mas  made a. defendant n i i h o ~ i t  an allegation in tlie co111- 
plaint tha t  she had refused to join :IS plaintiff; IIeltl, tha t  llic ov(.rrnlinu 
of the demurrer in this case wai  not erroncons. Scctiona 26 and (i:! of tlli, 
code, conlnvxlted on by ASIIE, J. III~C'Or)i~<~~ Y. il7g$i)'.s, 278, 

7. .I conlpiaint in  vliich :me joined two causes of act,ion, the one upon a 
clerk's bond and the  other upon n bond of a11 administrator, is deni~ir-  
sable. Bnt in such caae the roart  nlay order the action to he (lividcci. C. 
C. P., $3 126,131. Stwet  v. Tuck,  60.5. 

See Appeal, i ; Draiixlge, 1 ; Evidence, 1U ; Executors, 7. 

PONDING WATER-See Dnmages, 1-3. 

POWERS-see Xnrriage Settlement. 

PRACTICE : 
1. A new action between tile same parties touciiiti:. o matter tha t  niight be 

settled by motion in the original action will be disinissed. -Mur~iZl Y. 
Alhl'rill, 182. 

2. Where a final decree has been rendered in a proceeding, 2nd carried illto 
effect, the  only mode of testing it,s validity is by a new action colnmenced 
by summons. Engla?'.d Y. Ciuwber, 212. 

3. An agreement tha t  other pending causes shall abide the determination i n  
this, is a matter  between theparties, and  does not authorize this court 
assume jurisdiction in cases not before it ,  or warrant the expression of 
a n  opinion purely speculative. Belden v. Snead, 243. 

4. Only such evidence as will enable thi.; court to  Pass upon the ruling to  
which exception is taken below, shoilld be set out in  the case, Crnz'fo:fol(i 
v. Ol'r, 216. 



INDEX. 

5 .  Where a case does not disclose the ground of appellant's exceptions, thls 
court will aflirm the jlldgment below not because it is thought to he 
right, but because i t  cannot be seen to he wrong. Chasteen v. Martin, 301. 

ti. Where plaintiff is permitted to sue irzfiraaa pauperis and a n  answer is 
filed to the complaint and the case continued from term to term for three 
years, i t  wn.s 71clcl error to allow defendant's motion to dismiss the action 
For insufficiency in  the affidavit upon whichthe order to sue mas granted, 
without a previous notice to the plaintiff; The court intimate that in  this 
caw the defendant has maivcd all esception to the affidavit. Corn v. 
tYtq?p, 60g. 

See Appeal, O,i, 10; Evidence, 24;  Executors, 3, l5,16; Jutd~ment,  5,9; Pleading, 
5 ;  Reference: Sale of Land, 3:  Sheriff. 3; Trial, 

PREPALI%dTIOS O F  ISSLTL'S-See Trial, 9. 

PIiESESCE OF PRISOKER-See Trial, 18, 19. 

PRESCMPTION OF FRAUD-See Sates and Bonds, 1. 

PRESUXPTION OF INNOCESCE-See Blander, 

PRESUJIPTION OF PAYBIEKT-See Confederate Currency, 5 ;  Esidencs, l i , E  
Mortgage, 3;  Trial, 12. 

PRIVATE SVlZITIXGS, producBon of-See Evidence, 12. 

PROCEEDIKG TO DRAIN LAND-See Drainage, 

PROCEEDING TO ENFORCE LIEN-Bee Agricultural Lien, 

PROCESS, amendment and service of-See Amendment; Corporations, 3. 

PROCHEIN AMI-See Guardian, I. 

PRODUCTION OF DEED-See Evidence, 11. 

PRO FORMA JUDGMENT-See Appeal, 6. 

PRONISE to pay debt of another-See Contract, I ;  Esecutors, 17, 

PItOOF O F  CIJAIM-See Creditor. 

PROOF O F  HAKDWRITING-See Efrideace, 2 ,13  (3). 

PROSECUTOR-See Appeal, 9 ;  Costs, 1. 
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PUBLIC OFFICER-See School Committee. 

PKULICATION O F  SUNMONS-See Amendment, 1; Attachment, 1, 2;  Di- 
vorce, 1. 

lJLTRCIIASER-See Contmct, 2 ;  Deed, 4, 5,9,14, l i :  Evidence, 16; Execution, 2 ;  
I n j u ~ l c t ~ o n ,  5,  6 ;  Sale of iancl, 4 ;  Statute of Limitations, 5 ;  Trusts. 

PKTRCIIASE MONEY-See Confederate Currency, 1; Sale of Land, 2. 

QC.TLIFICATION OF EXECUTOR-See Esecutors. 6. 

QUASHIKG-See Indictment, 1,s; Witness, 5. 

RAILROADS-See Agent, 2 , 3  ; Negligence; Penalty, 1; Taxes. 

RATIFICATION-See Partnership, 1. 

ItECEIVER-See Injuilction; Surety, 6. 

RECITAL I N  DEED-See Sheriff, 6. 

ltECOtLD EVIDENCE-See Homicide, 3. 

ILECORDS, PRODUCTION OF-See Evidence, 12. 

ItEDEMPTIOK O I ~ A N D - S e e  Esecutors. 14. 

EEFERENCE AND REFEREE : 

1. Where a reference was ordered for a n  amount between the parties and a 
report ascertaining the result prepared and submitted, a n  esception of 
the plaintiff to the allowance of a counterclaim of defendant upon the 
around of its insufficiency in fonn, is not  in apt  t ime;  and  so, in  respect 
to a n  esception to mattemof inquiry and evidence llotob~ected to during 
the progress of the examination. The esception to the allowanceof 
coinmissions to  the defendant constable in this case is sustained. Green* 
bolo v. Scott, 184. 

2. It is not error to overrule exceptions to the report of a referee, which are 
immaterial or not sustained by the facts. Xurphy v. H a r p e ~ ,  189. 

See Executors, 11. 

REFORMATION OF DEED-See Deed, 8 ;  Executors, 14. 

REGISTRATION-See Deed, 2-6; Evidence, 5. 

REMOVAL OF CAUSE : 

1. I t  is error for a court to which a cause has been removed for trial to send it 

56 
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back because the transcript of the record dces not show " tha t  i t  was 
transferred according to  lam." The order of removal itself is conclnsi~c 
and the court should have proceeded v i t h  the case, unless i t  positively 
appeared tha t  the order was made contrary to law. Boyden v. Wil- 
liams, 608. 

2. The fees of the  officers of such court and thc pay of the witnesses attend- 
ing in the cnse may properly be taxed in  the bill of ccsts. I b .  

I<EKT-See Deed, 16; 1.andlord and Tenant, 2 , 3 ;  Trespass, 3. 

RENUNCIATION-See Executors, 13. 

RES ADJUDICATA-See Action to recover land, 2. 

RE9 INTER ALIOS ACT&-See Homicide. 1. 

RESCINDING CONTRACT-See Dced, 2-6. 

RESTITUTIOK-See Landlord and Tcnant, I.  

RIGHT TO APPLY PAYMENT-See Notes and Donds, ?. 

ROADS, failure to worlr-See Indictment, 9. 

ROASOIiE NAVIGATION COMPANT-See Corporntioos, 5.  

RULE OF SUPREME COURT (ISSUES)-See Trial, 9. 

:SALARIES AND FEES : 

A witness is  not  a t  liberty after final julgment to withdraw his " witness 
ticlrct" and sue upon it. His fees for attendance should be taxed and 
collected with the  other costs against the party adjudged to  pay the 
same, if he be solvent; and if not, then the prevailing party who sum- 
moned and required his testimony is responsible therefor. Bclden v. 
Nnead, 243. 

SALE O F  LAND UNDER DECREE: 

1. Confirmation bu the court of a sale of land made under its decree is neces- 
sary to  divest the title out of the party applying for the order of sale, and 
to  va1idat.e a deed made by its comnlissioner to the purchaser. Foushee 
v. Durham, 56. 

2. The anthority conferred on a comlnissioner to make a deed to land sold 
under decree of court retaining title until the payment of the purchase 
money, can only be exercised when the same is actually paid-not when 
i t  is  secured by note. Macay Ex Parte. 69. 

.3. A decree which decides the whole merits of a case without a n y  reservation 
for further directions for the future action of the court, is  final and  can 
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only he yet aside or  impeached by a civil action iil the n a t ~ i r e  of a bill of 
review, in  which someerror on the  fBce of the decree or  matter since dis- 
coverccl is allcgccl. 3'7enmzing v. Robel.ls, 5 3 .  

4, L:uitl sold under d w i ~ e  of court is held ia custodia 7egis as a security for the  
~>orchasc money, and  when tha t  is paid the  purchaser ordinarily has 
a right to a deed as  a matter of collrse and  without a n  order to  malcc 
title. I b .  

8. A guardian instituted and  conducted proceedings to  sell the land of his  
wards without fraud o r  imposition; a comniissioner sold the  same a n d  
took note for purchase money;  an arrangement was subsequently made' 
a t  the instance of the guardian with the sanction of the court a n d  i n  the 
interest of the  wards, by which the" sale note" was exchanged and su1- 
rendcrcd lor onc executed to  the  guardian by the  purchayer with good 
security; and thereupon t h e  court ordered title to be made by the com- 
mtssioner, in  pursuance of which n deed was esec~ l ted  to  the purcl~aser  
from whom through m e m e  conveyances the  defendant acquired title for 
value ~v i thou t  notice of any  alleged irregularities i n  said pl.oceedings ; 
B e l d  in  a n  action to  subject the  land to the  payment of the  purchase 
money (fhe n x ~ k e r s  of the note b ~ i u g  insolveilt) the defendant acquired a 
good title, and  the  redress of the wards if any  is against the gnnrdian. I b .  

SALE OE' L A N D  FOR TAXES-See Deed, 1 ; Injanctlon, 5 , 6 .  

SCALE-See Confederate Currency, I, 6 ;  Esecntors, 1. 

SCHOOL COSISIITTEE: 

1. A school committee agreed i n  writing to p,a~ a teacher of s free school the  
sum of thirty dollars per n:c;nth, and tke tea(.her brought a n  action i c  a 

justice's court aga imt  the  committee to  recover the same;  Held, (1) 
Pchc-ol committeemen a re  pub!ic officers and not  personally liable on  
contracts made i n  the line of their du ty ;  nor ~ v i l l  this action lie against 
them i n  their corporate capacity. Robinson v. H o w a r d ,  151. 

2. I n  such case a nlandanlzts to compel the committee to  give a n  order on tho 
county treasurer for the sum doe  for  plaintiff"^ services, is the  only rem- 
edy ;  and of this a justice of the peace has no jurisdiction. .Ib. 

SCHOOL FUND-See Penalty, 2 

SCIENTER-See Evidence, 27. 

SECONDARY EVIDENCE-See Evidence, 5, 

SECTION 343-See Evidence, 8; Witness, 3, 

SELF-CRIIVINATION-See Witness, 6. 

SEIZIN-See Deed, 7. 

SEPARATE TRIAL-See Trlal, 11. 

SEVERAL EXECUTIONS-See Sheriff, 3, 6. 
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SERVICE OF SUJfMOSS-See Amecdment, 1; Attachment, 1 ;  Corporations? 
3; Divorce, 1 ;  Excusable Kegligenee. 

SHERIFF : 

1. By the provisions of chapter 105, section 21 (12) of Battle's Revisal, a sheriff 
is entitled to commissions only on moneys actually collected by himself 
under execution, and not vliere the same is paid the plaintiff' by defend- 
a n t  after levy. (The statutory law regulating the subject discussed by 
DILLARD, J.) Dazvson v. G'?a@i11,100. 

2. The law makes no pro~is ion  for paying sheriffs for services in summoning 
talesjurors. Brgan v. Co~nmissioizers, 105. 

3. The practice of advising and directing sheriffs as  to the proper distribution 
of proceeds of sale of debtor's property under several executions in  favor 
of difllerent plaintiffs, extends only to  cases where the sheriff has vaised 
Ihe moneg and holds the same subject to the  order of the court. MiZZikan 
v. FOZ, ioi. 

4. I n  a proceeding to enforce the statutory penalty against a sheriff for fail- 
ure to make doe return of process, i t  is not error to set aside a judgment 
absolute where i t  appeared that  he had no  notice of the rule upon hini to 
show cause. Yecrrgi?~ v. Wood, 326. 

5 .  Where in  such case the sumnlons sent by mail did not reach such officer 
until six days before the sitting of the court to which i t  was returnable, 
and he served i t  in  two days therezfter; Held he is not liable to amerce- 
ment. I b .  

G. Where a sheriff has f ire  esecntions in  his hands against the same defend- 
a n t  and sells his lands under four of them but  was restrained by iujanc- 
tion from selling under the other also, i t  was heid that  thelatter could not 
be called in to aid the title of the pnrchaser, nor the  sheriff be required 
to recite i t  in  his deed. Gigow2 v. Alexander, 330. 

7. To facilitate the collection of money under execution, a sheriff is author- 
ized by section 205 of the Code to receive from debtors to the defendant i n  
the  esecntion in  his hands the debts due him, but he is not thereby in- 
vested with the power to apply the proceeds of one esecution in  ratisfae- 
tionof another. (This section construed in  connection with the consti- 
tutional provision in reference t o  exemptions, and with section 15, chap- 
ter 106 of Eattle's Revisal prescribing a penalty against a sheriff for 
neglecting to make due return of process). Smith v. M c X l ' w ~ ,  jil-). 

SLANDER : 
On trial of a n  indictment for slander under the act of 1879, ch. 156, the admis- 

sion of the defendant that  h e  spoke the words charged does not shift t h e  
burden of proof upon him to shorn h e  had not slandered a n  innocent 
woman. Her  innocence is a question for the jury upon t h e  evidence, and  
no presumption of her innocence should be allowed to  weigh against the  
defendant. State v. McDar~iel, 803. 

SPECIAL VERDICT-See Trial 17. 

SPECIFIC PERFORMANCE : 
111 a n  action to enforce the speciflc performance of a contract to convey Iand, 

the iuability of the vendor to  convey the title for want of i t  in himself 



INDEX. 

after reasonable eKorts to  obtain it, is a good defence. S z ~ e p o n  T. Juhx- 
stnn, l&l. 

SOLICITOR TO ELECT-See Indictment, 1. 

STSTEMEXT OF CASE-See Practice. 4. 

STATUTE O F  LIMITATIONS : 

1. The provisions of section 41 of the code of civil procedure do not apply t o  
causes of action existing before the adoption of the  code in lS(iS. Dlr,r v. 
Gilcl~rist, 230. 

2. Where a causc of action upon a n  account accrued before 1868, a c d  more 
tlmu three years elasped after the statute began to  run  (in January,  IbTO) 
a n d  befox suit brought, the action is barred;  and  wherethe party owing 
t h e  account mas living in the state a t  the t ime the causeof action accrued 
(1SiiO) a n d  afterrnards removed therefrom (IS691 a n d  has been continuously 
iubseut since, it tars A d d ,  tha t  the case does not fall within the escept iol~ 
contained i n  section 10, chapter 6j ,  of the  Revised Code. The absence of 
the party i n  such case does not  operate to prevent the  running of the 
s t a ~ u t e .  I b .  

2. A purchaser of land, v h o  has been i n  the  continuous adverse possession 
under a deed for the same for more than  seven years before suit brought 
(and  after cause of action accrued) to  have such purchaser declared a. 
trustee for 11laintiff"s benefit, is protected by the statute of limitations, 
a n d  the fact tha t  ejcctnsent was brought within the t ime is no defence to  
the  plea of the statute. The two actions are  not for the  same cause. 
Ig'hitJielcl v. Hill ,  5 Jones Eq., 310, approved. Isler v. Dewey, 345. 

See Deed, 10,10; Evidence, 1i,18; Execution, 1;  Esecotors, 6, 1G,li; Gonrdianr 
3; Municipal Bonds, 2 ; Surety, 5;  Trial, 12. 

STATUTE OF FEACDS-See Contract, 1; Deed, 3; Evidence, 10. 

STAY O F  SEXTEIiCE-See Homicide, 1. 

SUBSCRIBING W I T K E S S S e e  Evidence, 2 , s .  

SUXJIARY EJECTMEST-See I,an(llord and  Tenant. 

SUMMARY JUDGMENT AGAIIiST SURETIES ON APPEAL-See Judg- 
ment, 4 ,  6. 

SUPERIOR COURT-See Jurisdiction, 2. 

SCPPRESSIOX OF BIDDIXG-See Evidence, 16. 

SGPREME COURT: 

1. The jurisdiction given to  this court by article four, section eight, of the 
constitution over questions of fact, does not  estend t o a  casewhich under 
t h e  former practice would have been a n  action a t  law a n d  i n  mhich only 
errors of law could have been corrected on appeal. Greensbwov. Scott, 1 s :  
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SUPREME COURT PRACTICE-See Claim against State; Executors, 8 ;  P r a o  
tice, 3, 5 ;  Wills, 7. 

SURETY AND PRINCIPAL : 

1. A snrcty on a prosecution bond is not liable to his principal for costs. (Re- 
marks of RUFFIX, J., on t,he cond~tion iu the bond in this case as ali'cct- 
ing the liability of plaintiff and her surety to defendant for his costs.) 
IIc~lliimn T. Dellinyer, 1. 

2. A contract cntercd iuto between a creditor and principal debtor to release 
tlie debtor "fronl all theindebtedness hel~oldsagaillst h im individually, 
but  not the securities whicll the  debtor has give11 him upon notes or in 
any other manner,'' does not operate a dischargeof the surety. (Remarks 
of SXITI-r, C. J., upon a n  equitable release of principal, and as to the  
modc of asserting the right of surety after judgment.) SEi~ewalt V. -7fm'- 
ti??, 4. 

1. Where the  defence set up is that  the party sued is onlj- a snrety and the 
fact of his suretyship does not appear from thc instrcmelit siglled by 
him, h e  must, in  order to derive any  sdvantagetherefrom, prove that  the 
creciitor hnd kno~rledge of the suretyship. Goodman v. Lilrikev, 8. 

1. I n  a proceeding to subject a surety on a undertaking for the stay of esecu- 
tion to payment of residue of plaintitT1s julgment, i t  appeared that  the  
judgment debtor had a large stock of goods mhich were levied on and 
sold under various executions and procecds distributed under a n  order of 
court; a part of the goods vere  demanded by, and delivered to t l i ~  
debtor's assignee i n  bankrup:cy for the benefit ofcrcditors; the levy was 
made before comrnenccrnent of bnnliruptcy proceedings; Held ,  that  the 
goods so delivered to the assignee did not operate as a discharge pro tunto 
of plaintiff's execution; and the surety was held liable under the bond 
given by him. (Bat. Rev., ch. 63, 2 88, and act of 18i9, ch. 88). Huniilton v . 
A'oo?aeg, 12 

5 .  A negotiablenote or bond esecuted by a principal and surety, mhich reln- 
tion is known to the paxee or obligee, and transferred after maturity for 
valuable consideration, is subject to all equities and defences existing be- 
tween the original parties, whether the transferee took with or without 
notice; Therefore, if more than three gears have elapsed between the  
maturity o f a  bond and action brought on the same, the surety mag plead 
the statute in the bar of recovery. Capell v. L o ~ y ,  li. 

6. The sureties on the official bond of a clerk are not liable for the default of 
their principal in adn~inistering a fund as receiver. The statute in refel'- 
ence to the appointment of receivers and the order in this case i i n p m d  
upon the dcfendauta personal obligation only. Bat. Rev., ch. 53, $ 2 2 .  
Rut it is not co~npetent to show by evidence d e i ~ o ~ s  the record that  he and 
his sureties so understood it. Icerr v. Brandon, 128. 

i .  Plaintiff' creditor madea par01 contract with principal to extend the time 
of payment of bond beyond the date of the can~nlencemerit of a suit 
thereon, without the knowledge or consent of the snrety; field, that such 
contract has the eEect of suspending tlie plaintiff's right of action, and of 
exonerating thesnrety from liability. Ca,?er v. Duncun, 67G. 

See Judgment, 4,G. 

TALESJURORS, summoning-See Sheriff, 2. 



TAXES : 

1. TTnder theclinrter of the North Carolina milroad company, a11 real estata 
held by the  company for right of way, for station places a n d  worltshop 
location, the machinery, tool* and  implements cmploycd i n  the  manu- 
facture arid repair of cars and  engines, and otliee lots neccss&ry for the 
use of i ts  officers, are exempt from taxstion until tlre diric',cnds of profit5 
sliall exceed six per cent. per annum, R. R. Co. v. Cona'w, 501. 

2. Where the  court apportioned the valuation of the rolling stocI< of said 
company for t n ~ a t i o n  among the cotillties through wl~ich t,he road runs 
and assiqiied to one county a share proportio~late to the length of (lie 
road thereill ; He:d, no  error. IO. 

3. Tllc company is liable t,o be taxed upon money on lland and  o n  deposit ; 
and not entitled to the credit claitr~etl, of tl~rce-fonrths of the taxes pair1 
between 1830 a n d  1Ri4; and  is also liable upon shares of stock held by it 
for the y m r s  1875 and  1876. I b .  

-4. The act of assemblj- relating to  the taxation of the propcrty of this  corn- 
lmny god tllc method of assessment thcreof by tile state board, a n d  the 
adjustment of the  claims of the respective parties to this proceediog, dis- 
c i ~ k s ~ t l  :lnd pointed out  by SXITH, C.  J .  I b .  

,>. The revenue a c t  of 1677 making i t  indictable to practice a n y  tmde  ~ ~ ~ i t h o u t  
licensc, is constitutional; and  this law has been i.ont.inued i n  forcr I)y 
subset~nent enactnlents. Stui!e v. ml~en,  iil .  

See Counties, 1. 

'TAX SALE-Pee Deed, I. 

TITLE-See Deed; Saleof Land;  Sheriff, G ;  Specific Performance. 

TITLE I N  TROVER-See Trespass, 4. 

TOWSS-See Municipal Bonds. 

TO\VSSHIPB-See Corlmrations; Counties, 1. 

TRACKS, meusuremcnt of-See ISomicide, 2. 

T E A T S  \ C r I O S  WITH PERSON DECEASED-Sec Ev~dcncc. 3 ;  W~tness ,  'i. 

TRANSCRIPT-Yee Evidence, 10; J u d ~ m e n t ,  3. 

TRESPASS XXD TROVER: 

1. Where one supposing himself a n  eseclltor entered npon the lands of the 
ancestorclniriling to hold for the benefit of the estate, and rented them out 
receiving the rent8 therefor; IfiZd, that  ~ u c h  holding is not adverse to the 
legal title, nor is i t  equivalent to a u  a.batem?nt or disseizin, and  therefore 
1 he heirs or  devisees have a eonstructive possossiou suificient to nmintairl 
,211 action in the nature of trespass q. E. f. London v. R e a r ,  266. 

L Ilc.:iE also, Tllst the  actioll may bun msintained not only against t h e  lessee 
of the actin% executor, but  also against the lessees of suchlessee who nw 
eq unlly trespassers with him. I b .  
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3. XeZd further, That the mere acceptance of rent by the defendant from his 
lessees for the premises without a n  actual entry on his part upon the 
same, or his putting them in possession thereof, is sufficient to make h ~ m  
a trespasser. I b .  

i. Where the plaintiff brings a n  action for the  conversion of  personal prop- 
erty to defendant's own use, i t  is a fall defence to show that  the same 
belongs to a third party, although no privity be shown to esist between 
the  owner and the defendant. Distinction between trover and trespass 
discussed by SMITH, C .  J. Bouce v. Tf'illiams, 2i5. 

See Agricultural tlart,nership, 4, 8 

TRIAL : 

1. Where the findings of the jury :ire irreconcilable i t  is not error to set aside 
the verdict and grant n new trial. B a n k  v. Alexander, 30. 

2. Where a'party does not tender such issues as h e  may desire, in  the court 
below, and slio~r. their pertinency, he cannot complain here that those 
issues were not framed by the court and submitted on the trial. Cwl i s  v- 
Cash, 41. 

3. T h e r e  a case involl-es both a n  account and the trial of all issue by a jury, 
i t  is not error to postpone the reference until the issue is passed upon. 
Cox v. Cox, 1%. 

8. It is  not error to  refuse to submit an issue to the jury when there is no  
proof to support it. Best v. Prrderick, 176. Or where i t  is not raised by 
the pleadings. JlcLeocl v. Bullard,jl5.  

6. The rule which forbids the hearing of nn objection, not talien, snd which 
ought to have been taken a t  the trial, does not embrace the  case whcre 
the judge in response to a request for instructions or of his own accord 
misdirects the jury upon a material question of law, injuriously to the 
appellant, by which they have been, or may have been, misled in render- 
ing their verdict, and the error is patent upon the record, but  suc i~  error 
is  open to correction, though pointed out for the first time in  this court. 
Bzwlon v. R. R. Co., 192. 

6. Ordinarily, for a n  error in  the charge, or the  reception or rejection of evi- 
dence, the verdict is set aside entirely, bnt i t  may be set aside in part and 
as to certain issues only when i t  plainly appears that  the erroneous ruling 
would not  and did not  aff'ect the findings upon the other issues. I b .  

7. Where the fiacts of a case are so meagre and uncertain as that  this court 
cannot in justice to the parties passupon the question raised in theplead- 
ings, a new trial will be granted. Jor~es v. &'haw, 218. 

8. An exception by counsel to the charge of a judge not talien a t  its close, is 
not  in  apt time, and cannot be made after jndgment upon s motion for a 
new trial. (The rule as to measure o i  damages laid down by t h e  court b e  
low, sustained.) Harrison v. Chappell, 2%. 

9. The rule prescribed by the supreme court (8) K. C., 495) for the preparation 
of issues in the trial of causes, is merely directory. N'itllcowslii v. Wat- 
kins,  436. 

10. Where the plaintiff's complaint Set out three causesof action, and on t h e  
trial the plaintiff ent,ered a non-suit as to two of them, the non-suits will 
be treated as a nolle p?meyzti and the plain tiff permitted to  prosecute his 
action as to the remaining cause of action. Grant v . 'Burgwyn,  5GO. 
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11. It is  not  error to refuse a separate trial to a party who has interpleaded in  
a n  action, upon motion made a t  the trial I b .  

12. Upon a n  issue a s  to  the payment of a bond, where the defendant relied on 
the presiimption of payment arising from the lapse of time, when theevi- 
dence is uncontradicted i t  is  the duty of the conrt to pass upon its sotti- 
ciency and not to submit the issue to the jury. I b .  

13. The refusal of a judge to allow a n  answer to  be filed a t  the  trial term is 
n o  reviewable ; i t  is a matter addressed to his discretion. Reese v. Jones, 
597. 

1-1. The judge presiding may in his discretion allow the  examination of wit- 
nesses a t  any  stage of a trial, in  furtherance of justice. State v. King,737. 

15. A no& pvosequi as  to one count in  a n  indictment ought, in strictness, 
only to beentered before the jury are empaneled or afterrendition of ver- 
dict against defendant; but  if entered upon t,he conclusion of the evi- 
dence, the prosecution is deemed to have assented to a verdict of acquittal 
on that, and to have elected to proceed on the other counts. State v. Trt?/: 
ZOT, 773. 

16. Held, furthey, That where the jury find a defendant guilty on one couut, 
and say nothing in  their verdict concerning othercounts, itmill be eclniv- 
alent to a verdict of acquittal as  to them. I b .  

17. I n  a special verdict in  a criminal prosecution, all the facts nccessary to 
constitute the oflence chaiged must be fillly and explicitly stated; 2 1 ~ ~ -  
jow a special verdict which fails to find the  criminnl intent is  fatally de- 
fective, and mill be set aside and a new trial granted. State v. Blue, SO:. 

18. A jury charged in a case of felony (not capital) went of their own accord 
to the judge's room a t  eleven o'clock a t  night, and there, in presencc ant1 
with the assent of prisoner's counsel, delivered their verdict to the judge 
in  the absence of the prisoner, and were allo~ved to separate. A t  the sit- 
ting of the conrt on the following day, the prisoner moved for his dis- 
charge on the ground that  the verdict as  giveu was not valid and the jury 
had separated; X d d ,  that  he is not entitled to his discharge, there w:xs :I 

mistrial, tile verdict must be set aside, and a veni~e de nouoawarded. Kute 
v. Je)zki?is, 512. 

19. +;Tcld flu-lher, I n  the  prosecution of al l  felonies, the  prisoner has the right 
to be present throughout the trial; and this right cannot be waived in  
capital felonies; the prisoner must  be actircclly present. Whether the 
prisoner can waive it, in  those not capital-qu~w; his  counsel can- 
not. I b .  

See Appeal, G , 4 O ;  Confederate Currency, 7; Contract, 2; Evidence, 1,24; I-Ionli- 
cide, 6, (i ; Parlies, 2 ; Removal of Cause. 

TRUSTS AND TRUSTEES : 
1. A purchaser a t  the sale of a debtor's land under a deed of trust a t  tllc in- 

stance and for the beueflt of the debtor and under a n  agreement to Ict 
'him have the  land back on re-paying the price, is liable to be declared :L 

trustee for tile debtor. Ilhnkwd v. Tanlca~d, 256. 

2. The equit.y of thc clebtor to  have title on  re-payment of the moncy extends 
not  only to  the purchaser and llis hcirs a t  law, but  also to his vender 

taking with notice, actual or constructive. And the  possession of thc 
debtor a t  the time of t1:c $ale by the purchaser to his vendcc is by con- 
struction of the law, a notice to the vcndec of the equitable right of th r  
pnrty in posscrsion ; and the notice is of such legal effect;as not to be 
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controverted or rebutted by evidence on issue to the jury, a n d  concludes 
the vendee. I b .  

3. Where such notice Is apparent on  tlie pleadings, the  finding of the  jury 
t h a t  the  vendee bought without notice is of no legal significance, a n d  is 
not i n  the way of rendering such decree as the  other facts found a n d  
admitted, authorized. Ib.  

4.  A firm made a deed of trust conveying i ts  estate and providing for the col- 
lection of assets and  payment ofcreditors; the trustee sued thedefendant 
upon claims due the firm, and  defendant set up a n  account, a s  a counter- 
clnilll a$aii:st the firm, assigned to hi111 by one of i ts  creditors after the 
rcgistralion of the deed; Xelcld, tha t  the counter-clainl could not bc 
allowed. The defendant assignee is asected with nll the equities against 
the creditor,and is only entitled a.i the creditor would have been to 
share in  thepl'o rata distrihution of the assets xr-hen collected. Brown v. 
B~illain, 552. 

See Agent, 3 ;  Injunction; Marriage Settlement: Xortgage, 1; Statute of 
Liniitntions. 3. 

I T S I ~ E R T A K I N G  TO STAY ESECVTIOS-See Snrety, 1. 

1-SREGISTEREL, DEED, what  i t  conve~+-Sea Decd, Z-6. 

1-ELUDOR AND VESDEE-See Deed, 1 ; Xortgage, 1 ; Spcclfic Perfonnsncu, 

1-liRDICT, setting aside-See Evidence, 2::; Homicide, 6; Trial,  16, 17. 

\VA\IVER-See Insurance, 2 ;  Practiw, (i ; Ti'i:il, 19. 

1. \\-liere n tehtator beqnenthed one share of proccmls o f  property to a ninr- 
ricd dai~gliter absolutely, and one sli:~rc to  his daughters A,  W :m(l C. 
11iii1o1.s. :1nd one share encll to two other 1n:lrried daughters during their 
Iiatnra! life; If?(d, t h a t  thc inl'ant legatee6 are each entitled to a n  equtil 
s11:~re with t he  others. olmu,8 v. Price, 86. 

2. X testator devised all l i i ~  laud to liis wife and gwd-daughte r ,  and liis 
pers?nnl property during tllc life of his wife; a ~ l d  a t  her death, " i f  therc 
~ l ~ n u l d  be a n y  property or  money left," lie bequeathrd certain pc('uninry 
l e g n c i x ;  Held ,  that  the will conve: e l  to tlie grand-daughter a n  estate ill 
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fee of half the  land. The testator malies his  bequests depend upon the  
colltiiigency tha t  there be personal property left. Wil l iams  v. Pa?lce~ ,  90. 

3. A testator provided in his will tha t  the rcsidue of his estate, if any,  should 
be distributed among his legatees (before named) p?o m t a ,  and  if t h e  
estate sllould be insumcient to  pay all the legacies i n  full, then all the  
legacies are  to be abated pro Tulrr, and the executor had in his hands a 
considerable sum after paying debti, &c. ; Held  that  the fund belongs t o  
the 1eg:ltees and must  be distributed among them atcordiiig to  the value 
of their beqocsts. The devisees a s  such are entitled to no  part  thereof. 
Ellis v. Mcndozc~s, 92. 

4. A testator devises land to  his son, Henry,  dnring his life, :lnd if he shou:d 
die leaving a lawful clliltl, then to him and his heirs; but  if he should die 
without a lalrful child, then to  his widow, kc. The devisee after his  
fatller's dent11 had issue, a d:rughtcr, conveyed the tlerised land,and died. 
I-leld, that  upon the l~appening of the contingency. the life estate of the  
devisee was enlarged illto a. fee, tile title to which passed by the  deed t o  
his  grantee. H c ~ t A c ~ ~ u a ~  v. I I n r ~ i s ,  96. 

5 .  Wllere a devisee dies in  tlie lifetime of' the devisor,.tl~e devise lapses, e s -  
cept wliere he is . the  linccrl descendant of tlie devisor; and  in such case 
the  issue of the devisee will take. C:o?don v. Pencllelon, SS. 

6. A testator, ill the  second clause of his will, bequeathed l o  certain relations 
of his deceased wife " all tha t  par t  of illy property tha t  I now have that  I 
got v i t h  or  by m y  wife, to  be equally divided between them, to Be sepa- 
?uied.f.om )ny  o l i t e ? p r o p ? t ~ , "  b y  A and  13. I n  the t l ~ i r d  itcin he bequeathed 
to his own relations by blood "al l  tllc Z i ~ t i r l ~ m  of my houscl~old f~ l rn i tu rc  
and bedding," a n d  in still another elausc (Item 7) lie directed llis plauta- 
tion to be soid by his esecutor, and  tlic proceeds of said sale "together 
with m y  moneys on l1:lncl or  debts due nle (v l l i c l~  debts I desire m y  
executor to collect) and after taking out the aforesaid bcquests,be divided 
into two sl>arcs,"-and paid to  certain legatees thereill named;  IJcld,  tha t  
a legacy bequeathed to the testator's wife by her grandlal.iirr, bu t  mhicll 
was never reduced into possession by the liusband in his lifetime, a n d  re- 
mained unpaid until collected by the husband'sesecutor, did not pass to  
the  deceased wife's relations as property whicli the testator had ' .got" 
from her, bu t  went to those elititled under item 7 of t h e  will. Housion v. 
Hotcie,  340. 

7 .  Where proceedings to obtain the construction of a will are  commenccd,by 
tlie esecutor before tlie superior court clerk or judge ocprobate and  the11 
transferred to thc superior court in term fbr the adjudic;itioii of the judge, 
the decision of the latter, rendered withoat objection, will not be reversed 
on appeal by reason of n defect of jnrisdiction, first urged in this court. 
l b .  

S. A testator, after maliiug ndvancemcnts to some of his children doring his 
life l ime and  disposing of' his estatein such a manner as  he declares will 
make  them equal, directs his executor to  divide tlie residue among h i s  
children to whoin lie had left property ; Z-leld, that  the intention of t h e  
testator WJS to give to ex11 s l ~ a r e  a n  equal portion of the sarplus after 
paying the money legacies. ATew7in v. W'liitc, 542. 

See Contract, 2 ;  Deed,'l4. 

\I' ITSESS : 

1. Under the  act of 1879, cli. 183, :I party to a suit on a bond esccuted prior t o  
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the first day of August, 1868, is not a competent witness to  prove its par- 
ment. And objection to  such witness testifying may be taken after he is 
sworn in  chief and when tho incompetency first appears, a uoire dire not 
being necessary. Mcicag Ex Parte, 63. 

2. Nor in  such a case is the deposition of a witness (now deceased and if liv- 
ing would be incompetent) which was read before the passage of the  act 
of 1879, upon a former trial, admissible under said act. IO. . 

3. Where a witness is incompetent under section 313 of the code, to testify as 
to  a transactio~l between himself aud a person deceased, i t  is error to re- 
ceive the witness' testimony of his  subsequent unsworn declarations, 
made to others, in  regard to  the same transaction. Per?y v. Jackson, 330. 

4. A party t o n  note under seal executed before 1868, sued thereon, is  not a 
competent witness under chapter 1S3 of the acts of lSig, to prove paxmen t 
thereof. Bluc v. G i l c h ~ i ~ t ,  280. Same principlc in  Jones v. H c n ~ u ,  8'20. 

5. The act of 1879, ch. 12, providing that;, the foreman of the gra i~d  jury shall 
mark on the indictment the names of the witnesses sworn and examined 
before the jury, is clireclo,y merely ; and the omission of the foreman to 
comply therewith is no g r o m d  for quashing the bill, where the proof is 
that  the witnesses were sworn. Slate v. X n e s ,  810. 

G .  I t  is not error to  rehse  to compel a witness to  answer a question which 
tends to self-crimination. State d Snead, 816. 

See Conspiracy; Evidence, 2 , 3 , 4  ; Salaries and Fees, 1 ; Trial, 14. 

WOODS: 

A field g ~ ' o w ~  1113 in  broom-sedge and mire-grass, surroundecl by a n  old fence 
and used as a pasture, is not "woods" within the meaning of the statute, 
Bat. Rev., ch. 13, 1 ; and the owner burning off the same is not liable to 
the  penalty imposed by the act for a n  alieged injury to an adjoilnng pro- 
prietor. Achenbach v. .J(~hmton, 261, 

WRIT O F  RESTITUTION-See Landlord and Tenant. 


