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I11 Wall v. Covington, 144, the position of names of coun- 
sel representing the parties in  this court should be roversed. 

In  Bank v. Lineberger, on page 456, sixth line of opinion, 
read, " that where time or forbearance is given," &c. 
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W. R. GORDON, Admr., v.  T. L. SANDERSON and others. 

Appeal-Requisites of Transcript. 

The appellate jurisdiction of this court being derived from that previous- 
ly acquired in the court from which the cause is removed, no appeal 
will be entertained here, unless the transcript sent up shows the pos- 
session of that jurisdiction and that the cause was properly constituted 
in the court below. 

(Bradley v. Jones, 76 N. C., 204, cited and approved.) 

CIVIL ACTION, tried at Spring Term, 1880, of PASQUO- 
TANK Superior Court, before Graves, J. 

The case was remanded for the reason set out i n  the 
opinion of this court. 

Messrs. Giniam & Gatling, for plaintiff. 
Mr. C. W. Grandy, for defendants. 
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SMITH, C. J. The  only portion of the record proper in 
this case, certified and transmitted from the superior court 
of Pasquotank, is the entry on the docket a t  fall term, 1878, 
in these words : (( referred to Walter F. Pool to state account 
by order of court." The only facts cornrnunicuted ir, con- 
nection with the defendants' overruled motion are contained 
in  the statement of the case accompanying the appeal which 
cannot be received as a substitute for the absence of the 
record. There is no complaint, no answer, no exception 
from which i t  can be seen what is the subject matter of the 
action, or the pertiuency of the rulings presented for review. 
I t  seems needless to repeat, that inasmuch as our appellate 
jurisdiction is derived from that previously acquired i n  the 
court from which the cause is removed, the transcript must 
show the possession of that jurisdiction, and that the cause 
was then properly constituted, or the appeal will not be 
entertained. 

The cause must therefore he remanded, each party pay- 
ing his own costs, in accordance with the rule acted o~ in  
Bradley v. Jones, 76 N. C., 204. 

PER CURIAM. Remanded. 

X. W. BODDIE v. F. A. WOODARD, Adm'r and others. 

Practice-" Tinze to Pleadn-Appeal. 

An entry on the docket, "complaint filed, time to demur or answer ;'' 
does not e s t e ~ d  the time for pleading to the trial term, and a refusal 
by the presiding jndge, in the exercise of his discretion, to allow a de- 
fendant to plead a t  that term, is not the subject of an appeal. 

CIVIL ACTIOX tried a t  Fall Term, 1879, of N x m  Superior 
Court, before Eure, J. 
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The facts appear in the opinion. Judgment for plaintiff, 
appeal by defendant, Moore. 

Mr. Chns. Jf. Cooke, for plaintiff. 
Mr. Geo. V. Stronq, for defendant. 

SMITH, C. J. The summons in this action instituted to 
recover the amount due on a bond executed by the intestate, 
A. E. Ricks, and the defendant, Moses Moore, was duly 
served and returned to spring term, 1879, of Nash superior 
court. At that term the complaint was filed by the plain- 
tiff's attorney and the following entry appears in the cause 
upon the docket : " Complaint filed ; time to demur or  an-  
swer." Neither defendant appeared in person or by attor- 
ney, nor was there any  understanding or agreement with 
either for an  extension of time for making his defence. At 
fall term following, the defendant, Moore, proposed to put 
in  his answer arid therein set up  the defence of t,he statute 
of limitations, protecting him as a surety from liability for 
the debt. The court refused to allow this to be done and 
gave judgrncnt by default against both defendants, from 
which Moore appealed. 

From the facts found by His Honor, and which are fully 
set out in the case, we extract such only as bear upon the  
question presented for our determination. 

The  attorney, who was under a general retainer for Moore, 
was employed by the plaintiff to bring and prosecute the 
suit a t  the instance of Moore and with a view of having the 
money made out of the estate of the intestate in the hands 
of the defendant Woodard, his administrator, as principal 
debtor. The attorney drew the complaint and himself made 
the entry. Between the two terms, Moore having deter- 
mined to defend the action, so inforrced the attorney, at the 
same time requesting him to retire from the plaintiff's ser- 
vice and represent him. The attorney postponed the mat- 
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ter until he could see the plaintiff at the next term and 
then by his consent was discharged and assumed the de- 
fence.for Moore, and himself and an  associate drew up and 
offered to file his answer. 

We advert to the embarrassments resulting from an  un- 
wise change of professional service only to say that the entry 
enlarging voluntarily the time for the answer of the defend- 
ants, should not be allowed an  effect beyond the fair and 
reasonable interpretation of its words. I t  is certainly not 
of infinite duration, and in our opinion the indulgence can- 
not be extended beyond such time as will enable the plain- 
tiff, when he knows what facts are controverted, to make 
preparation for trial a t  the ensuing term. While we do not 
undertake definitely to fix the  limits of the extension, they 
cannot be allowed to reach the trial term. H i s  Honor 
therefore properly denied the defendants' right to put in  the 
answer when i t  was offered, and, as addressed to his discre- 
tion, its exercise cannot be reversed and controlled in this 
court. As the plaintiff was entitled to judgment for want 
of a n  answer a t  the first term, and the gratuitous indul- 
gence allowed had been exhausted, His Honor very proper- 
ly directed judgment to be entered for the plaintiff. There 
is no error in the ruling and the judgment is affirmtc 

No error. Affirmed. 

W. H. DAIL & BRO. v. R. H. T .  HAR-ER. 

Frivolous Pleadings. 

1. A frivolous answer is one which is manifestly impertinent as alleging 
matters which do not affect the plaintiff's *ht to recover. 



JUNE TERM, 1880. 5 

2. Where the complaint is upon a bond for the payment of money only, 
an answer thereto which alleges that the bond was given for store 
accounts for the years 1873-'76-'77 and '78, upon contracts to pay in- 
terest on the account of each year a t  the rate of eight per cent, without 
any stipulation in writing as to such rate, and which insists upon the 
defence of usury, cannot be deemed frivolous. 

(Qom'rs v. Piercy, 72 N. C., 181; E ~ w i n  v. Lowery, 61 N. C., 321, cited 
and approved.) 

CIVIL ACTION, tried a t  Spring Term, 1880, of GREENE SU- 
perior Court, before Avery, J. 

The opinron contains facto necessary to a n  understanding 
of the case. Judgment for the plaintiffs, appeal by the de- 
fendant. 

Mr. W. T. Faircloth, for plaintiffs. 
Mr. W. C. Munroe, for defendant. 

DILLARD, J. The plaintiffs declare in this action in two 
counts, one on a bond dated the 5th of February, 1876, for 
$329.48, and  the other on a bond dated the 16th of April, 
1879, for $1,282.51, each one containing a stipulation on its 
face for the payment of interest at the rate of eight per cen- 
turn per annum from their respective dates. On the filing 
of the complaint a t  the return term of the summons, the 
deferidant put in a demurrer to the first count, upon the 
ground that the bond therein described contained a n  en- 
gagement on its face to pay eight per cent without setting 
forth in terxns, that the same was for the loan of money. 
His Honor, on the argument, sustained the demurrer and 
adjuclged that the oinission to state in the bond that the 
consideration thereof was money lent, in  law worked a for- 
feiture of all interest thereon, but uot of the principal 
money. 

The defence set up by ariswer to the count on the second 
bond is, that defendant was itldebted to plaintiffs on store 
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accounts for the years 1875-'76-'77 and '78, upon contracts 
to pay interest on each a t  the rate of eight per cent without 
any stipulation in writing as to such rate, and that said 
bond was executed for the aggregate amount of said four 
years dealings, with interest added on each a t  said rate, and 
thereby i t  is crailned that in law the bond is vitiated and 
~ a d e  null, so that no recovery can be had thereon either 
of principal or interest, or if i t  be not void i ?~  toto, then upon 
the said facts, there is an  entire forfeiture of the interest, as 
well as that charged aud put into the bond, as that accrued 
on the bond since its date. 

After sustaining the demurrer to the first count, the effect 
of which was to disallow any interest on the bond described 
therein, His Honor, on motion of the plaintiffs for judg- 
lnent on the pleadings, adjudged the answer of defendaut 
as to the second count, to be frivolous, and ordered it to be 
stricken from the record, and thereupon rendered judgment 
in favor of the plaintiffs for the aggregate principal of both 
of the bonds, with interest a t  six per cent on the first one 
described in  the complaint from the rendition of judgment, 
and with interest on the second one, a t  eight per cent from 
the date of the note. 

From this judgment the appeal is taken by defendant, 
and the only question for our consideration is whether i t  
was error in  the court below to hold the answer of defend- 
an t  to be frivolous, and thereupon, after striking i t  from the 
record, to proceed to judgment for want of answer, instead 
of having the legal sufficiency of the defence set up in  the 
answer tested by demurrer. 

I n  general, when an  answer is filed containing facts con- 
stituting a defence, and not amounting to a counter-claim, 
the same is deemed to be controverted, and thus a statute- 
issue is formed, without the necessity of a reply, and it, 
stands for trial by a jury. But if the matter i n  defence be 
thought by plaintiff to be frivolous or .irrelevant, there are 
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two ways open to him. H e  may demur, which is tlie more 
regular course, and thus make the question arising on the 
facts admitted thereby orie of law to tlle court, or if the facts 
pleaded be deemed frivolous or irrelevant, the court has the 
power, in  a proper case, to acljudge them to be such, and i n  
d i s r eg~rd  of the answer to proceed to judgment. C. C. P., 
$ 120, and C'om'w of' Ya~tcey v. P i m y ,  72 N. C,, 181. 

But when is an auswer frivolous? and was the answer 
stricken from the record in this case so frivolous in tlie proper 
legal sense as to warrant its disregard on the plaintiff's mo- 
tion for judgment ? 

I n  & u h  v. Lowery, 64 N. C., 321, a frivolous answer i11 a 
true legal sense is settled to be one "which is manifestly 
impertinent, as alleging matters which whether true or not 
do not affect tlie p1aintifI"s riglit to recover," and the rule 
is therein laid down, that when the answer is filed in good 
faith aild the matter of i t  is not man;festly impert,inent, the 
defendant is entitled to have the facts alleged thereill ad- 
rnittwl by dcmurrer or passed on by a jury. 

Tested by tlie rule laid down i n  the case cited, i t  seems to 
us that  tlie matters set up in the answer were not manifestly 
irrelevarit or i~nrnaterial to t l ~ e  claim of the plaintiffs on 
dlie hontl described in tlie second count. I t  is averred in  
tltc :Lnswer, tliat interest a t  eiglit per cent on two of the four 
accounts included in the bond, to-wit, those between 2211tl 
of March, 1575, arid 12th of li'ebruary, 1577, were debts 
cre:tted wit11 a promise in  p a r d  to pay interest thereon a t  
the rate of cight per cent, arid that tlie incorporation of in- 
terest at  tliat rate ititso the bond tainted the entire boud and 
rcntlerecl i t  clltircly void ; anrl whether the bond was thus 
i~lvalitlatecl in whole or part was a question pertinent to the 
sulj~ect matter of the action. 

And i t  is also alleged that the illegal rate of interest in- 
cluded in the bond, if not calling for the legal conclusion 
of invalidity of thc .whole bond, at  least worked a forfeiture 



8 I N  THE SUPREME COURT 

of all the interest that was incorporated into the bolid, as  
well as all such as may have accrued on the bond since its 
execution, under chapter 91, section 3, of laws of 1876-'77, 
and how the matter in law may be, in the language of the 
case of Erwin v. Lowery, wpm, is n " serious qlaestio~ and 
one fit for discussion." 

We have not ourselves formed any definite opinion upon 
tbe legal questions arising on the defences made, and do not 
intend to intimate any, but we merely decido that the mat- 
ters alleged in defence were such that the judge should have 
let the issues made by statute been bried by a jury, unless 
the plaintiff by admitting the same on demurrer had chosen 
to transfer the question of law to the court. The judgment 
of the court below is reversed and this will be certified that 
a trial may be had according to this opinion. 

Error. Reversed. 

CLARA T. JUSTICE, Executrix, v. NATIONAL BANK QF 
NEWBERN. 

Practice-Inspeclion of Writings. 

1. A petition or motion supported by affidavit will he snstained for an 
it~spection and copy of the books of nu advwse party, under C. C. P., 
5 331, where it is ~naile to appear that the pmty applying for the order 
cannot obtain the information sought otherwise than by sueti inspuc- 
tion. 

2. The order will be granted before the complaint has been filed when it 
is averred by the applicant, and not, clenicd by the opposing pwty, 
that such discovery is necessary to enable the plaintiff to state with 
accuracy the facts upon which the action is founded. 

(Fuller v. Mc.Wllnn, Busb., 206; Branson v. Fentress, 13 Ired., 1G5, cited 
and approved.) 
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MOTION of plaintiff for an order reqniring the defendant 
bank to permit an inspection of its books containing evi- 
dence relating to the merits of the action, heard at  Spring 
Term, 1880, of CRAVEN Superior Court, before Gudger, J. 

The court allowed the motion and the defendant ap- 
pealed. 

Messrs. Green & Stevenson, for plaintiff. 
iWr. W. TV. LCla~k, for defendant. 

SMITH, C. J. At the return tern1 following the service of 
summons, the plaintiff in order to prepare her complaint in 
the action for the recovery of deposit-moneys alleged to 
be due her testator, moves the court for an order requiring 
the defendant to allow her an inspection of, and pe'rmission 
to make copies from, the books of the defendant bank, con- 
taining its deposit account with the testator. The  applica- 
ti011 is based upon an  affidavit in which theplaintiff alleges 
her appointment and qualification as executrix ; that upon 
information and belief, deposits were made by the testator 
with the defendant between the first day of September, 
1871, and the same time in  1876, in large sums, the amount 
and dates whereof are unknown to her ;  that she has made 
application to the cashier of the defendant, who denies that  
the defendant is indebted, and refuses to come to any ac- 
count, and that she has no specific information of their deal- 
ings, nor means of obtaining it except t h o u g h  an  exatnina- 
tion of the defendant's books. The defendant makes no 
answer to these allegations, but denies the plaintiff's right 
to an  inspection of the books or any order for their produc- 
tion for the purpose set out in the affidavit, and especially 
before the cause of action is stated i n  the complaint. The  
court ordered the defendant to submit the books containing 
the deposit account of the testator to the inspection of the 
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plaiiitiff, on or before the first clay of August thereafter, and 
the defendant appeals. 

The case was hurriedly argued and uo authorities citecl 
to guide us in the determination of the point presentcd,and 
we are left to pursue our unaided investigaliou of the sub- 
ject. The result we announce in  a few general proposi- 
tions : 

1. A sufficient basis for the order is laid in the factsstated 
and not disputecl. The  plair~tiff sues as executrix, and has 
no perso id  knowledge of the items of the indebtedness. 
Tile hank in its usual course of business keeps, or ought, 
and is presumed from its silence, to keep a full and detailed 
account of its dealings with its depositors, with evidencc of 
wlrat has been paid out on the depositor's check. I t  there- 
fore possesses important and material information of the 
mutual transactions, out of which the alleged indebtedness 
arises, to enable the plaintiff' to frame her complaint with 
care and accuracy. The  defendant therefore has "books in  
its possession " containing evidence relating to the merits 
of the action, of which the court may order a n  inspection 
and copy within the very words of section 331 of the code. 

I t  has been ruled under the former law, that a letter writ- 
ten by the plaintiff to the defendant, and in possession of 
the former, is such evidence as warrants an order for its pro- 
duction. Rev. Code, ch. 51, Q S2 ; P~dler v. Jfcn/fillnn, Busb., 
206. 

2. It was competent in  the ccjurt to make the order before 
the complaint was filed, in order that the facts be ascertain- 
ed which are to be embodied i n  it. This has been ruled in 
the construction of the same statute by tbc court of New 
York, in which we concur. Whit. Prac., 740, note f ;  1 N. 
Y. Prac., 419. 

Under the former statute it was held that  the books or 
papers could only be demanded a t  the trial, by force of the 
words, " the court shall have full power in the trial of ac- 



1 JUNE TERM, 1880. 11 

tions, on motion and due notice thereof, to require the par- 
ties to produce," &.; and because the consequences of a re- 
fusal would be, in  case of the plaintiff, a nonsuit; and in  
case of the defendant, a judgment by default; which labter 
presupposes a ciluse of action set out i n  the declaraciou. 
Bmlson v. Fentms, 13 Ired., 165. 

But the provisions of the code are different and have a, 
wider scope, and the order may be enforced by " excluding 
the paper from being given in  evidence, or  punishing the 
party refusing, or both." $8 274, 331. 

3. The order may be allowed on petition, the usual and  
appropriate mode of obtaining relief, or by affidavit. This 
has also been held i n  the courts of New York. 1 N. Y. 
Prac., 417 ; McAlister v, Pond, 2 Duer., 702. 

These are the only objections that  occur to us, in the ab- 
sence of argument, upon a n  exatnination of the record, and 
they are in our opinion untenable. I t  must be declared 
there is no error in the ruling of the court, and the judg- 
ment is affirmed. 

No error. Affirmed. 

ASA ETHERIDGE, Trustee, and others v. 9. S. WOODLEY, Admr. 

Process-Appearance hy Attorney-Limitations. 

1 Wl~cre an origin:d slunmons issued in iing~rst, 1871, which was not 
scrvcd, and was not, in three years, followed by :q~proprintc succes- 
sive processes in order to constitute a c o ~ i t i n ~ ~ o u s  a i ~ ~ g l e  action, the 
snit cannot be made to rclatc to the issl~a~icc of the origi~ml process, 
(and so avoid the bar of thc statute of 1irnit:itioiis) by taking out :I scc- 
olitl summons wither in form an alias nor p~~rpor t ing  to bc such 

2. The foregoing rule is not varied by the fact that a n  order was made 
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by the court for the issuance of an alias, which was neglected or dis- 
regarded by the clerk. 

3. While a general appearance by attorney mill dispense with process to 
bring a defendant iuto coqrt, such appearance has no retrospectivd 
effect, and is not equivalent to  service in time to avoid the statute of 
limitations when the statotorf period has elapsed before the entry of 
appearance. 

(Fulbright v. Tritt, 2 Dev. $ Bat., 491 ; G a w n o ~  v. Welch, 3 Ired., 219 ; 
Hwann v. Ingpam, S Jones. 55 ; State v. Wood, 3 Ired., 23 ; Badhtrm v. 
Joi~es ,  G4 N. C , 655 ; Wheeler v. Cobb, 75 N. C , 2l ,#  cited and np- 
proved.) 

CIVIL ACTION tried at  Spring Term, 1879, of TYRRELL SU- 
perior court, before Avery, J. 

The  complaint alleges that the plaintiffs owned a ccrtaiu 
steam saw-mill and fixtures, and dernalids judgment against 
defendant for damages for conversion of the same to his owti 
use. The  answer denies that plaintiffs are owners of the 
property, and alleges the action has abated and been discon- 
tinued by failure of the plaintiffs to issue the proper #ro- 
cesses therein and sets up  the statute of limitations in bar. 
There was a verdict upon the issues in  favor of plaintiffs, 
and thereupon the defendant's counsel moved for judgment 

a ions. non obstante veredicto, relying upon the statute of limit t '  
The  court refused the motion and gave judgment for the 
plaintiffs, and the defendant appealed. 

MY. C. JV. Grandy,  for plaintiffs. 
Jfessrs. Gilliam & Gutling and Pruden & Shaw, for defend- 

ant.  

SMITH, C. J. At the trial all the issues of fact nccessary 
to a recovery were found by the jury in  favor of the plain- 
tiffs, except that arising out of the defence df the statute of 
limitations, and the sufficiency of this depends upon the 
time when the action was instituted. The  wrongful act, for 



which damages are claimed and assessed i n  the verdict, was 
cornmitted some time in the year 1869, and a n  inspection of 
the record will determine whether in law the suit was 
brought within three' years thereaftsr. 

The first summons was issued on the 15th day of August, 
1871, and returned to fall term following without service. 
No other process issued until September 16th, 1875, when a 
second summons issued, not in form nor purporting to be 
an alias, upon which there is no return. At fall term, 1874, 
is an entry and appearance of counsel for the defendant. 
At spring term, 1872, is an order for all alias extended at  
the next term to the counties of Washington and Tyrrell, 
and successive continuances thereunder, until process was 
served, complaint and answer filed, and the cause tried. 

Upon this'statement of the record the question is, when 
in  'legal contemplation was the suit commenced, whether a t  
the date of the first summons, or at  some period subsequent 
to the year 1872, when the time limited therefor had ex- 
piied. 

If the failure to sue out the proper and successive proces- 
ses of an  alias and pluries summons works a discontinuance 
and prevents the application of the rule of relation to the 
first, the statutory bar prevails and defeats the action. 

The cases cited in the argument for the defendant seem 
conclusively to settle the question, and to determine that the 
original summons must be followed by appropriate sncces- 
sive processes in  order to a continuous single action refera- 
ble to the date of its issue. F2dbright v. Tritt, 8 Dev. & Bat., 
491 ; Governor v. Welch, 3 Ired., 249 ; Hanna v. Ingram, 8 
Jones, 55. 

I n  the last case, an action for slander, the first writ issued 
in FebruaryJ857, returnable to spring term following, was 
not executed. A term then intervened and the second writ 
in form a n  alias, which was served, was returnable to spring 
term, 1858. The defamatory words were uttered within six 
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months of the date of the first writ,. I t  was held, that the 
latter writ was the initiation of the action, and i t  was 
barred. MANLY, J., delivering the opinion, sags : " We ccn- 
cur with His Honor below that i t  (the commencement of 
the suit) was at  the issuing of the last writ, the one from the 
fall term, 1857, to the following spring. This latter, al- 
though denominated a n  alias, does not co~inect itseCf with the 
other so as to make one continuous suit, a term having in- 
tervened, from which no process wns issued." 

I t  is contended in support of the ruling of the judge in 
the court below : 

1. That  the order of an alias summons was equivalent to 
its issue, and the non-compliance of the clerk cannot ope- 
rate as a discontinuance to the prejudice of the plaintiff; 
and 

2. The appearance of counsel at fall term, 1874, corrects 
all antecedent irregularities, and puts the defendant in court, 
as if the appropriate processes had followed the original 
summons to make a continuous action. 

Premising that between the return term of the first sum- 
mons, and that a t  which the alias is ordered, there is a gap 
spanned by no order or action of the court, thus precisely 
assimilating the case to that from the opinion in  which we 
have made the extract, we proceed to examine the correct- 
ness of the proposition as stated. 

1. While i t  is the duty of the clerk to obey the directions 
of the court and issue process and notice when ordered, and 
his refusal to do so, when application is made by an inter- 
ested party, may subject him to damages for the resulting 
illjury, i t  is plain the omission cannot have the effect of 
supplying the unissued process or paper to the injury of the 
opposing party to the action. 

I n  State v. Wood, 3 Ired., 23, land of the defendant had 
been levied on under a justke's execution, and all the pa- 
pers returned to the county court without notice of the levy, 
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and the court made an order in the cause, directing the clerk 
to issue notice. This he failed to do, and the action was 
brought on his official bond for the damagcs occasioned by 
his neglect. " We believe," remarks DANIEL, J., speukiug 
for the court, " that  it has been usual for the clerks of the 
courts i n  this state to issue process, notices and copies of 
orders made in civil causes and place them in the hands of 
sheriffs to be served and executed, but we are ignorant of 
any law that makes it the oficial duty of the clerk to do so. 
Neither the relator nor his agent ever demanded the notice 
of the clerk. If such a demand had been made, and the de- 
fendant had then refused to make i t  out and deliver to such 
demandant in a reasonable time, he would have been guilty 
of a breach of his duty, but not before such demand." 

The  same principle applies to executions, and hence i t  
became necessary to pass the act of 1850, imposing upon the 
clerks of the county and superior courts the obligation to 
issue them, unless otherwise directed, within six weeks after 
the rendition of the judgment, Rev. Code, ch. 45, 5 20, a l ~ d  
when the act was repealed in 1866, that duty was removed. 
Badhum v. Jones, 64 N. C., 655. 

d u t  if the phintiff had applied for and failed to obtain 
the process from the clerk, the result upon the defendant's 
rights would be the same; for upon whomsoevrr the blame 
for the omission mtly rest, it cannot be a substitute for the 
process itself, and the discontinuance would equally follow. 

2. Nor can the appearance of counsel in  1874 have the 
effect of reinovirlg the impediment of statutory bar, t l ~ e n  
in  the \ L C L -  3f plaintiff 'S recovery, The appearance t l m  

! t ~ c  dcf n, mt, in court, and waives any irregularity or 
defe~b l n  the process, if any had been issued returnable to 
that term, but it has no anterior force upon the actibn. No 
process, however, had been issued, and the only consequence 
of the appearance is to subject the defendant's intestate 
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thereafter to the responsibiiities which would have been 
incurred by the service of process returnable to that term. 

:' A general appearance to an action," say the court in  
Wl~eelcr v. Cobb, 75 N. C., 21, "cures all antecedent irregu- 
larity in the process and places the defendant upon the same 
ground, as if he had been personally served with process," 
but i t  does not supply process which never issued. The 
action was therefore barred by the lapse of time when the 
action was instituted and the ruling of the court i n  regard 
thereto is erroneous. On the finding of tho jury the de- 
fendant was entitlcd to judgment that  he  go  without day 
and recover his costs, and such judgment will he here 
entered. 

Error. Reversed. 

JOIIN 0 .  IIEPTINSTALL v. CHARLOTTE MEDLIN and others. 

Bwach of Trust-Sl~erif-Satisfnction of Execution. 

1 .  Payment of money to tlre sheriff by an execution debtor does uot 
rlischarge the latter wlte~l 11c is expmssl y informed by the oficcr that 
Ire intt~tttls to apply the mowy to the satisbction of an execution in 
favor of a different plaintiff and against another defendant, and the 
Ixttcr consents to such nrisapplicstion, relying rlpo~l the promise of the 
sl~erift' to  save l~arrnlcss the party cntitled to the money. 

2. In  sr~clr case thc entry of satisfaction on thc ji. fa. by the slreriff is 
entirely inoperative so far as the execution defendant is conccrned. 

(Murrell v. Roberts, 11 Ired.. 421 ; Codnor v. Bizzell, 83 N. C., 300 ; 
I'aylor v. Kelly. G Jones, 324, cited and approved.) 

NOTION to have entry of satisfaction made on a n  execu- 
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tion, heard at  Spring Term, 1880, of HALIFAX Superior 
Court, before Gzdger, J. 

The iriotion was refused and the defendants appealed. 

Xr. R. 0. Burton, Jr., for plaintiff. 
Messrs. Day & ZoLlicofe~ and J. B. Batchelor, for defendants. 

SMITH, C. J. At Mag term, 1878, of Halifax superior 
court, S. F. Larkin, then sheriff, had in his hands return- 
able to that term: three several executions, of which two 
were in  ikvor of the plaintiff against the defendants, and 
the other in favor of William Hunter against N. M. Long. 
No money had been made on either of them, and Spier 
Whitaker, the attorney of Hunter charged with the collec- 
tion of his debt, was pressing the sheriff for its payment. 
Thereupon Larkin proposed to the defendant, Gooch, that 
if he  would pay off the execution against Long he  should be 
allowed the sum paid as a credit in the settlement of the 
plaintiff's executions against himself. To  this Gooch as- 
sented, and paid to Whitaker the sum of fifty dollars in his 
draft on Norfolk, taking his acknowledgment in  the form 
of a letter, as  follows : 

HALIFAX, N. C., 17th May, 1880. 
Mr. S. F. LARKIN, Weldon, N. C.: 

Dear Sir:-Mr. J .  T. Gooch has paid me fifty-eight dol- 
lars, the balance due on account of the claim of William 
Hunter, g'd'n, against you for balance of amount due on 
judgment against N. M. Long, collected by you. 

Yours truly, 
$58. SPIER WHITAKER. 

Gooch snbsequently paid the residue due on the plain- 
tiff's executions and took the sheriff's receipt for sixty-one 
dollars and fifty-nine cents in full of both, of which the s u m  

3 
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paid to the attnrney was a part. None of the executions 
were returned to the clerk's office, but on those of the piain- 
tiff an  endorsement was made without signature-" Satiqficcl 
21st May, 1878." The  term of the court began on the Gtll 
day of May and lasted two weeks. Larkin's term of ofiice 
terrninated in December, lSiS, and he and the sureties to 
his bond are iosolvent. The plaiutiff, failiug to get his 
money, on the 2d day of May, 1879, sued out other esecu- 
tions by virtue of which tlle sum of fifty ciglrt dollars was 
collected of Gooch, and utrdcr an order of court, paid in the 
clerk's ofiice to await the determin~tion of his  notion to 
have satisfaction entered as of May, 1878. On hearing the 
motion the court refused to make the order and directed the 
money to be paid to the plaintiff. From this ruling the de- 
fendant's appeal brings up the enquiry whether the facts 
found by His Honor do in law amount to a satisfaction of 
the plaintiff's debt. 

I t  is plain the moneys dne the plaintiff have not been 
paid to him, nor to any accredited agent of his, nor to the 
sheriff. The sum which Qoocli insists should go in the dis- 
charge pro tanto of the executions on which he was liable, 
was paid by him, with full knowledge of the facts, to an- 
other and different debt, under an agreement of the sheriff 
that  i t  should be treated as a partial payment on his own 
debt, and the proposition is to give the sanction of the court 
and legal force to a misappropriation known to and concur- 
red in by both, to the plaintiff's injury. If the moaer had 
been simply paid over to the sheriff, i t  could have operated 
instantel. as a satisfaction, whatever may have been the dis- 
positioil of the funds by him afterwards, and the loss, from 
t h e  insufficiency of the official bond, would fall on the 
plaintiff. Gooch would not in such case be answerable for 
the sheriff's default and breach of official duty. Muwell v. 
Roberts, 11 Ired., 424. But it is obvious that no  money has 
in this case been paid to the sheriff for the plaitltiff, but by 
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his own order i t  is directly nlisapplied by the defendant 
liimself to a debt in which the plaintiff has no interest, and 
without his knowledge or consent, under an  assurance, to 
which the officer afterwards endeavored to give effect, 
that  it s l~ould go in reduction of what was due on 
executions to which the nloneys should have been, but 
were riot applied. To perinit this to be done would lead to 
great and serious abuses which we cannot encourage. Cod- 
11er v. Bizzell, 82 N. C., 390. The duty of the sherifland his 
limited ttutl~ority were to accept paynlent from the debtor 
in money, and to pay over the s a n e  to the plaintiff, and no 
arrangement by which aught else is received, or tiny other 
obligation discharged by his direction, can operate as a snt- 
isfaction of the debt or a compliance with the mandate to 
collect. Tnylor v. lfilly, Ci Jones, 524. 

Suppose, instead of applying the money to the debt of 
Long, i t  11ad by agreement with tlie sheriff' been used in 
meeting his personal obligations, could this be seriously 
urged as a payment of the execution? And is this dis- 
tinguisl~able in .principle from the use of the money made 
in our case? The very statement of the proposition is its 
own refutation. It is true tliat the court finds that the de- 
fendant, Gooch, " had no purpose of inisappropriating the 
money, nor of aiding the slteriff in doing so," by wliicll we 
uiiderstand tliat he had no intent to defraud or injure the 
plaintiff; and expected that Larkin wortld pay the plaintiff's 
executioiw out of other moneys. But this cannot affect 
Gooch's continued liability, and make in legal effect, that 
wl~icll was not in fwt,  a payment to the plaintiff, or to tlie 
sheriff for hirn. Interpreted in any larger or Inore favora- 
ble sense, the finding is an inference directly in conflict 
with the facts upon which i t  rests. Gooch, altliough with 
no improper motive, does directly :ind knowingly partici- 
pate in a diversion of moneys belong!ng to the plaintiff, to 
other objects, or rather he uses his own rnoilegs thus, and 
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cannot be heard to say he applied them to the plaintiff's 
claim. 

I t  is unnecessary to enter into a discussion as to what acts 
will make one personnlly liable, who participates in  a breach 
of trust, and thus secures the trust fu$nds for himself. The  
cases referred to in the argument are of this class. Not only 
was the trustee dishonest, but the person charged shared in  
the dishonest act. The case is sirnply this:  He never paid 
the mouey to the plaintiff, r;or to any  one for him ; the 
plaintiff never has been paid, nnd the facts do not autl~oriza 
an entry of satisfaction. We therefore uphold the ruling of 
the court and affirm the judgement. 

No error. Affirmed. 

CAROLINE V. LU'I'ON v. J. S. W L C O S ,  Acl~u'Y, ant1 otlicrs. 

Gwwdian and Ward-Estoppel-Res Adj~idicata- Nqli,qcnee- 
B~rrden of Proof. 

1. Wllcre permission is gi.cren to a guardian By the jwlge of probate to 
file an ee  ya~ te  final nccorlnt and turn over Ijir gr1art1i:znsliip to ~ n o t l i -  
er, hc is not thereby ili.icl~argctl from linbilitics conncctetl with hi.; 
trust mi l  arisingbefore such rcsignntion. I ie  is still bom~d to :tcco~unt 
with the ward or thc sricccwling :nardinn mlicn so requirccl. 

2. A, beiilg appointcil g l ~ : m l i : ~ ~ ~ ,  eo1111)r0111ises ccrt:~in debts ~ L I C  hi4 w . z ~ c I ~  
at  consic1er:bbly lcss than their nolninnl vn111e. Afterwards, by per- 
n1is4on of the probatc jnclgc, Iic turns o w r  his guarc1i:tnship t o  8. A 
accounts with B, pays over tlic amount rcceived from the compromist~ 
:ultl takes a receipt in full. 'l'l~ercafter B resigns the gnardi:rnsliip ill 
f ~ v o r  of one C, who snes B and his sureties and recovcrs jr~lgnicnt 
against them fw the m o z i x t  paid oror by A to B, and no morc, wliic11 
jnclgment is not collectible by ~eason  of the insolvency of the defcnd- 
ants. I n  a snit brought by the wards on coming of age on thc bonds 
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of A, the first guardian, for alleged negligence in making said coin- 
promise, held : 

(1) That neither the e.cpnrta settlement of A with the clerk. nor the 
receipt giren by R, nor the judgment in the suit  gainit it l3'3 l~oncl, prc- 
clucles inquiry into the propriety and good faith of thc coinpromi~t~, 
nncl 

(2) That the receipt by A of less than the face valnt. of the clnims clw 
his ward did not g i w  rise to a presumption of negligeuce, bu t  that an 
issue should have been submitted to the j~wy as to whethcr or uot 
diligence and good faith were exercised in making the compromi.,c, 
with ir~strnctions to the effect that the barclen was on the relator to 
prove negligence. 

(Couington v. Leak, 67 N. C., 363: Freemm v. Wilso~z ,  74 K. C . ,  369; 
Cumnings v. ikfebcinc, 63 N. C., 316, cited and approvecl.) 

CIVIL ACTION upon a Guardian Bond, tried a t  Fall Term, 
1879, of PASQUOTAXK Superior Court, before Gudge~, J. 

TOe opinion states the case. Judgment in the court be- 
low for plaintiff, appeal by defendants. 

Messrs. Gilliam & Gatlimj, and C. LV. Grandy, for plaintiff'. 
Mr .  George Y. S'trong, for defendants. 

DILLARD, J. The defendant, Stanton Meads, was duly 
appointed guardian to the feme relator in the year 1857, and 
gave bond. H e  afterwards executed renewals of his guar- 
dian bond as required by law, one in the year 1861, and 
another in the year 1866, with sureties to each bond, who, 
with the representatives of such as have died, are made co- 
defendants with him to this action. 

The  guardian having in his hands two bonds, one for 
$1,320 on J. B. Shaw and T. D. Pendleton, and the other 
for $1,530 on William Pailin, John Pailin and Joseph Pailin, 
both belonging to his ward, placed the same in  1866 in the 
hands of C. C. Pool, as an attorney at law, for collection, and 
in  November, 1887, the guardian compromised both of the 
debts, receiving twenty-five cents in the dollar on the first 
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bond, and thirty-three and a third cents in  the dollar on 
the second bond. Afterwards, to-wit, in the year 1569, tlle 
said Meads made a n  ex pa& statement of his guardian ac- 
count before the judge of probate, wherein after debiting 
himself with the aggregate of the two bonds aforesaid, he 
took a credit for the amount lost by the co~nprotnise, and 
thus reduced the estate of his ward down to the sum of a 
tliouraiid dollars, or thereabouts; and thereupon he  was 
allowed to rcsi& his g~~ardiauship ,  and C. C. Pool, the at- 
torney, m-as appointed and qualified as his successor. 

Upon the appointment of Pool as guardian, he receipted 
Meads for the sums received by way of con~promise on the 
two bonds aforesaid, amounting. w ~ t h  interest added, to the 
sum of $1,009 29, as in full of the amount due from hiin as 
the former guardian of his ward, and he continued to be the 
guardian until 1573, when he also was permitted to resign 
and one Cartwright was appointed his successor. Pool 
having failed to account with and pay over the funds of his 
ward, Cartwright indtituted suit on his bond, and a t  fall 
term, 1574, recovered judginent against him and his sure- 
ties for the amount (with interest) paid over to him b y  
Meads, and for nothing more ; and of this recovery nothing 
has been collected, or can be. 

This action is brought by the feme relator on the three 
bonds of Meads, the first guardian, with the view to make 
him and his sureties responsible for the mismanagement of 
her estate in compromising with those who had her funds 
in their hands, and the positions are taken in defence: first, 
that the acceptance by Pool from Meads of the sum real- 
ized by the compromise discharged him and shifted t l ~ e  
burden on Pool and his sureties; and secondly, that the suit 
of Cartwright, the last guardian, against Pool and his sure- 
ties included the same matter, and that the judgtnent and 
recovery therein are res udjudicatu and conclude the relator 
from again litigating for the same thing i n  this action. 



JUNE TERM, 1880. 23: 

I n  opposition to the defences set up by defendants, the 
plait~tiff replies, insisting on the insufficiency of the mat- 
ters pleaded in bar, and alleging that the parties compro- 
mised with were entirely solvent and able to pay the whole 
of their debts; that this fact was well known and that they 
could have been made to pay the entire sum due, if Meads, 
the guardian, had exercised bo?la f ides and ordinary prudenbe 
in  :1nd about the business of !]is wards. 

011 the trial, His Honor reserving the q;estions of law 
involved i n  the defences aforesaid, sublnitted a n  issue to the 
jury as to the solvency ofb the ololigors at  the time of the 
cotiipromise; and the jury having responded that they were 
" good for fifty cents in the dollar," the court overruled the 
defences relied on a n d  rendered judgmellt against the de- 
fendants for the difference between the sum received 011 the 
cornpronlise and wh:it the jury found the bonds to have 
been worth. And fro111 this judgment the appeal is taken. 

Upon this appeal, the question for our deterlniilatiou is 
a s  to the legal suficiel~cy of the several matters relied on in  
the tmswer, to constitutu a bar to the maintenance of this 
action. 

kv express provision of the statute law, the judge of pro- 
bate may accept the resiguation of' a guardian and discl~arge 
l i i ! ~ ,  if he shall exhibit his account fur settlement, and t l ~ e  
judge of probntc is satisfied that he has been faithful and 
has truly accounted, and a competent person C:UI be got to 
succeed him. But such resignation is authorized with a 
co7lti)~uing liability in relation to all nmttcrs connected with 
tile trust before the resignation. Bat. Rev., ell. 53,  4 43. 

In  accordnnce with this statute, Meads exhibited llis ac- 
count, (a copy of which comes u p  to this court as a part of 
tlle record) debiting himself with the two bonds of the ward 
and taking a credit therein for the loss by the compromise, 
and the same was accepted and filed, and thereupon Pool 
was appointed and qualified as his successor. In  this state 
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of things, if any liability was incurred by Meads by reasol! 
of the compromise, i t  was the duty of Pool to assert it by 
action or otherwise; and in case of his default, then the 
ward had a cause of action against Meads for his breach of 
duty, and also against Pool for his omission to make him 
responsible therefor. IiTarris v. Harrison, 75 N. C., 202. This  
liabi!it,y on the part of Meads was not enforced by Pool, 
but on the contrary, it appears from a corupariso~~ of his 
receipt to Meads with the account settled with the probate 
,judge at  the resignation of Meads, and also from the state- 
ment of the case of appeal, tlint ,the only sum accounted 
for and paid over to Pool was the amount received on the 
compromise. If this be so, then, as no account:tbility for 
this matter was enforced against Meads, the liability to nn- 
swer for the alleged breach, if any there was, still continues, 
and no bar exists to the prosecution of the present action 
by the ward herself. 

The other point made and ruled against defendants in  
the court below, was, that on the resignation of Pool, Cart- 
wrigh t, who succeeded him in the guardianship, brought 
snit on the guardian bond of said Pool for an account aucl 
p y ~ n e n t  over of the f ~ u d s  of the ward, and that the loss 
by the compromise. which is the ground and scope of the 
present suit, was passed upon and adjudged in  that action, 
and that t h i  legal effect of the judgment therein is to con- 
clude the relator from drawing the same matter into litiga- 
tion again. 

The judgment recovered was betmeen different parties 
froin tho present actiou and the amount thereof is uncol- 
lectible by reason of the illsolvency of Pool and his sureties. 
Even if i t  included accountability for the matters, for which 
this action is brought, i t  surely can not be that a fruitless 
judgment against Pool, the second guardian, will defeat the 
ward's suit on the bond of Meads who committed the breach 
of duty complained of and whose liability is expressly con- 
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tinued, notwithstanding the acceptance of his resignation as 
guardian. Bat. Rev., ch. 53, § 45. 

But the judgment pleaded, if otherwise a good bar, is un- 
availing, for the reason that i t  is not shown that the same 
matter was therein drawn into issue and passed upon. The  
defeudants, on whom it was incunlbent to make the proof, 
do not set out the record of the former action, so that this 
court can see what was in  issue. They merely send up as 
a part of the case of appeal an  extract from the complaint 
i n  these words. " tha t  C. C. Pool reduced into his possession 
all the estate of his ward, to the anmunt of fifteen hundred 
dollars, or some large sum, shortly after he qualified ns 
guardian." From this form of allegation it is obvious that 
the failure of Pool to hold Meads responsible for the loss on 
the compromise, was not specially assigned as a breach of 
his bond, but on the contrary the ground of the action was 
confined to a recovery for what he had received from Meads 
and did not extend to what he ought to ha,ve received. And 
in exact consistency with the import of the record, so far 
as furnished, it is stated in the case of appeal by the judge, 
that on the former action the recovery was had for the 
amount received by Pool from Meads, and no more; and 
that there was no reference in the pleadings, or ou the trial 
to the loss sustained by the ward by the compromise now 
complained of. 

We, therefore, hold that accountability for the sum sought 
to be recovered in this action was not a matter in  issue, and 
passed upon in the former action of Cartwright against 
Pool, and that the defence of res adjudicata was properly 
overruled by the court below. 

Having seen that the defences urged by defendants are 
untenable in law, i t  remains to consider what judgment 
should have been rendered upon the facts found. 

His  Honor submitted only one issue to the jury, and that 
was 9s  to the solvency of the two bonds of the ward at  the 



26 I N  THE SGPREME COURT. 

time of the compromise, and to that the jury responded that  
'' tlley were good for fifty cents in the dollar." No issue was 
put to the jury as to the allegation of a knowledge on the 
part of Meads of the solvency of the debtors to the ward, 
equal to the payment of a larger sum than lie received, and  
of his failure to exercise due diligence to secure or  collect 
the whole. So we have no fact i n  the record on wllicll the 
legal conclusion of negligence rests, except that the bonds 
a t  the date of the cornpromise were worth fifly cents in the  
dollar. Does that fact alone warrant the legal inference of 
negligence ? 

The  rule of diligence established by the decided cases is, 
that a guardian in the manngement of his ward's estate 
must act i n  good faith, and wi th  that care and judgment 
that a man of ordinary prudence exercises in his own affairs. 
Covington v. Leak, 67 N. C., 3C3 ; Freemun v. TVilson, 74 N. 
C . ,  369 ; Cunamings v. Mebum, 63 N. C., 315. 

No fraud is i tr~puted to Meads in the making of the  corn- 
promise, but i t  is alleged he  did not employ that  skill, at- 
tention aud judgment in  the ward's behalf which a prudent 
inan would have bestowed in his own affairs under the same 
circumstances. The guardian received twenty-five cents i n  
the  dollar on one of the bond?, and thirty-three and one- 
third cents in  the dollar on the other, they were good, 
as the jury find, for fifty cents in the dollar. The  worth of 
the notes, as found by the jury, should have been received, 
if by the exercise of ordinary prudence it might have been ; 
the guardian, however, accepted a compromise a t  a less sum 
and surrendered up  the ward's notes. 

~ f ~ e  presunption being, as to the matter of the compro- 
m i ~ e ,  in  favor of the guardian, the burden of proof of negli- 
gence was on the relator, and i t  seems to us that  a n  issue 
should have been submitted to the jury involving inquiry 
whether the compromise made a t  a less sum than the ob- 
ligors were able to pay, was made in the exercise of ordinary 
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attention and an  honest judgment about, the ward's affairs, 
having regard to the number bound for each bond, their 
then ability to recover the debts and their prospects of fu- 
ture ability to pay the whole. 

Without some further inquiry as  to the due diligence of 
the guardian, we think the legal inference of negligence did 
not arise upon the fact found by the jury, rind the judgment 
of the court is therefore erroneous. 

The  judgment of the court must be reversed, and i t  is so 
ordered, and this will be certified to the end tlint a new trial 
be had in conforn~ity to the ruling of this court. 

Error. T'eniw de ~ ~ o u o .  

JAMES 11. CORBlN v. BERRY & NcGOWAN. 

1. ITntler the act of 1S77, ch. 223, modifiecl by the act of 1879, ch. 63, 1110- 

tions for the nppoiotmcnt of n receiver limy be made bcforc the m i -  
tlrnt j11t1gc of the clistrict, or one :~ssignetl to the district, or one lioltl- 
ing the court< thereof by excl~nngc, a t  the option of the mover. 

2. W l d c  it is tllc tluty of a jr~tlgc nppointing n rccciver under scction 
2 i 0 ,  of the < odc, to :~sccrtnin if otlicr s~tpplcrnental proceeclings nre 
pentling against the jndg~ncnt debtor, nnd if so, to nolify thc plnin- 
tilt; t l lcrci~~ of :dl proceedings before him, yet n f:~ilrirc to clo so docs 
not require the rcvcw:~l of an order appointing a rcceivcr, wlicrc solne 
of tlic crcilitors :~ctr~ally appenr and m:rltc themselves parties, and nll 
have an opportrinity to interpose before the final distribution of the 
fund. 

3, An nppcnl docs not lie from an  ordcr thnt several clcfcndmts pay 
over. :I s ~ i m   it^ solido, for thnt, such nil order was uot founclecl on a pre- 
li~ninnry finding, on competent cvitlcncc, that the fund mas under 
t l~c i r  joint control ; since ample relief may be had by showing, in an- 
swer to a contempt rule against any individual debtor for not paying 
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over, that the property was not a t  his disposal ; and especially is this 
so when no exception to the evidence in support of the order is m i l e  
in the court below. 

(Jfeeekitta v. Taten?, 79 N. C., 5-16 ; Wltisseithzuit v. Joiaes, 80 N. C.,  3.15 ; 
Bank  v. Graham, 82 N. C . ,  489, cited and approved.) 

SUPPLEMENTAL PROCEEDINGS heard a t  Charnbers in New- 
bern on the 31st of Janiiary, 1850, before Seymour, J. 

The following creditors of tlie defendants, R e u b e ~  H. 
Berry and John McGowan, partners trading under the name 
and style of Berry St McGowan, to-wit, James M. Corbin, 
Wilson, Palmer & Co., P. T. George (9t Co., and Henry 
Welsh, after due preliminary steps of executions issued and 
a return of "unsatisfied " by tlie sheriff, applied to His 
Honor, A. S. Seymour, the resident judge of the second 
judicial district, for proceedings supplemental to execution, 
on or about the 26th of January, ISSO. 

The order of examination was issued as prayed for and 
served on the defendants, and by consent of the said cred- 
itors and the judgment debtors, the execution of the order 
was adjourried to the 31st day of January, a t  the cliarnbcrs 
of His Honor in  Newbern, when tlie parties appeared, and 
after objection made and overruled of a want of jurisdiction 
i n  His Honor over the proceedings, on the ground that he  
was assigned to hold the spring term of the courts in the 
5th judicial district, the examination was proceeded with. 

Upon the examination of' defendants and o t t~er  witnesses, 
(made a part of the judge's statement of the case of appeal) 
His  Honor found as facts that the judglnent debtors had on 
hand on the 1st of September, money and stock of the 
value of $11,750, that they had sold their goods at  cost 
prices and that after deducting goods transferred to one 
Wolfenden at  $4,200, claimed by the creditors to have been 
fraudulently assigned, and also for all debts paid, and fam- 
ily expenses, and a personal property exemption of $500 to 
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each of them, the defendants had in hand a t  the date of 
the institution of these preceedings $1,006 in molley. And 
on motion of the creditors His Honor appointed W. G. 
Brinson receiver, with special duty to institute action to try 
the validity of the transfer of goods to Wolfenden, and or- 
dered the defendants to pay over to hirn as receiver the 
sum of $1,006, so found in their hands as aforesaid. 

From this judgment the appeal is taken, and from the 
staternent of the case accompanying the record the mate- 
rial facts above stated appear ; 'and besides these facts, His 
Honor, at  the requests of defendant, states his belief to be 
that o t l~e r  supplementary proceedings against the defend- 
ants were pending before the clerk a t  the institution of 
those begun before him, but that no evidence nor statement 
of the existence of such had been made a t  and during the 
trial before him. 

Mr. Wm. W. Clark, for plaintiff. 
Mesws. Green & Stevenson, for defendants. 

DILLARD, J., after stating the case. Several exceptions 
were taken by the appellant i n  the argument before us, 
which do not appear from the record to have been taken in  
the court below, and we will not therefore consider them, 
but confine our consideration, according to the well estab- 
lished rule, to  such exceptions as are stated in  the case of 
appeal, and such as are allowable for the first time i n  this 
court, respecting a want of jurisdiction in the court, or 
where upon the facts of the case the party has no ground 
of relief. Meekins v. Tatem, 79 N. C., 546 ; Whissmhunt v. 
Jo?zcs, 80 N. C., 348, and Bank v. Graham, 82 N. C., 489. 

Under this restriction of the appellate powers of this 
court, the first exception for our co~~sideration is the one 
taken to the jurisdiction of His  Honor, A. S. Seymour, over 
the supplementary proceedings in  this case. 
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By the act of 1876-'77, ch. 223, jurisdiction was conferred 
in the matter of appointing receivers and granting injunc- 
tions up011 the resident judge, while the one assigued to the 
district was absent therefron~, but with exclusive jurisdic- 
tion of such proceedings in the judge assigned to a district 
or holding courts therein by exchange, when he should be 
in the district, and by the act of 1879, ch. 63, the foregoing 
act was ~nodified, SO that such proceedings might be had 
either before the resident judge or one assigned to the dis- 
trict or one holding the courts there by exchange, a t  the 
pleasure of the party. BTow this court taking judicial no- 
tice of the term of the courts, when holden, and by whom, 
knows that the last term atjached to the fall circuit of the 
second district was held by Judge Avery in Wake, begin- 
ning on the first Monday in  January, 1580, and necessarily 
ending the 24th of the month, and also that the first court 
of the spring terms, 1880, of the same circuit, to which 
Judge Gudger was assigned, was pot held until the second 
Monday in February; so that there was an interval be- 
tween the fall riding of 1879,and the spring riding of 1880, 
of sixteen days. During this interval and before Judge 
Gudger came into the district, His  Honor, A. S. Seymour, 
the judge residing within the second district at  Newbern, 
took cognizance of the supplementary proceedings and ap-  
pointed a receiver in  this case. It is manifest as it seems 
to us, that by the express allowance of these tmo statutes, 
Judge Seymocr had jurisdiction, as he was the resident 
judge, and the time had not arrived for him to go into the 
fifth district, nor for Judge Gudger to come into the second 
district, and we therefore hold there was no error in  over- 
ruling the defendants' exception on this point. 

I t  was next objected, that supposing the jurisdiction to 
be in  Judge Seymour, there were other creditors who had 
supplementary proceedings pending before the clerk, and  
that the appointment of the receiver, without notice to 



JUNE TERM, 1880. 31 

them, was error. The law prescribes that  there shall be 
but one receiver of the property of a judgment debtor to 
prevent a conflict of autliority between the courts t~nvilig i~ 
concurrent juristliction over the subject; and upon tile idea 
that  the appoint ment of a receiver is R taking of the prop- 
erty into the hands of the coutt, i t  is held that  such rec.ei\.er 
holds not for the creditor only on whose application he is 
appoiti ted, but for nll others having sitnilar proceedings, 
and licnce it  is provided that  the judge mi~liing tile appoi~lt- 
ment shall ascertiiin, if practicable, and notify all such 
creditors of the application for the appointment, and of all 
subsequent proceedings in relation to said receiversliip. C'. 
C. P., 5 270. 

Unquestionably it  was t l ~ c  duty of the judge to ascertaill 
who had pending proceedings, and to notify them to appear 
l~efore him, and it  appears from the statement of the case of 
appeal that several -did appear and corlscnted to have all 
$he cases heard as hut one case. The  judge acted upon the 
supposition that he had all before him who were interested, 
and  if i t  were not so, the defendants knew the filct, and 
upon lheir cxaniination or otherwise through their counsel, 
shohld have given information of others if a n y ;  aud still 
they may protect tl~emselves against such proceedings by 
motion in the cause pending before the judge, in  analogy to 
the  right of a creditor i11 n suit for the administration of as-  
sets of an estate after decree of account, to stop suits a t  law 
on their separate demands. We therefore tnillk the omis- 
sion of the judge to ascertain all the crcditors having pend- 
ing supplenlentary proceedings does riot require the reversal 
of the order appointing the receiver. 

The  only remaining exception which still consider is 
fouuded on the form of the order directing the defendants 
to pay over to the receiver the money found to be i n  their 
hands. The error is alleged to corlsist in that  the order 
puts the obligation to pay jointly on the defendants, with- 
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out any finding or evidence of a joint holding or controI of 
the funds. A suffirient answer is, that the judge finds as a 
fact that the defendants sold their stock of goods jointly a t  
cost prices, and no question of joint liability in poiat of law 
or fact was inade in  the court bolow. Therefore, consistent- 
ly wit11 the estliblislled rule, no exception as to that could 
IJe taken for the first time here. But if it were advisable to 
consider of it, it is not seen that any injury can arise to 
either of the defendants, for, upon the sopposition that 
either of them is unable to perform the order of payment to 
the receiver by reason of the fact that the funds may be in 
the hands of the other, and beyond his contrdl, a day will 
kJe I~ad  to raise the sufficiency of such fact as cause against 
attachment for the contempt, on a rule to show cause which 
must necessarily be served before the attachment will be or- 
dered. We must therefore declare our opinion to be that 
there is no error in the proceedings and order appointing a 
receiver in the court below, and this will be certified to the 
end that further progress be tnade according to law. 

No error. Affirmed. 

I,. ANNIE WORNELT, V. GEO. W. NASON 

ilfo~fgcige Sale of Personalty- Where made-Preaen,ce of Propelsty. 

1Viic.r~ persorixl propcrty of a pondcroos natnra (e, g. printing presses 
rr~ltl stnntls) arc conveyed by mortgage with a gcnewl power of sale, 
r~nr~estrictcd as to the place of such sale, the pnrchaser of the property 
a t  an arwtion had in execntion of tho power, a t  the court hoirsc door, 
ill about fifty yards of the place whcre the property is located and in 
we ,  (the same being accessible to all who might wish to inspect it) 
passes a title which, if impeachable s t  all, can only be questio~ied by 
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the mortgagor and those claiming untlcr him, and cannot be contro- 
verted by a stranger. 

(Hollowell v. Skinner, 4 Ired., 16.5 ; XcNeeley v. Hurt. 8 Ired., 192, cited 
and approved.) 

CIVIL ACTION tried at  Fall Term, 1879, of CRAVEN Supe- 
rior Court, before Avery, J. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

Messrs. A. G. Ht~bbard and $L R. Bryan for plaintiff. 
Messrs. Green & Stevensog~, for de fcndant. 

DILLARD, J. The plaintiff in her complaint alleges that 
she is the owner and entitled to the possession of two print- 
ing  presses, stands and printing material of great value, and 
that defendant detains the same ; and the defendant by his 
answer, not claiming any right in himself, denies the own- 
ership of the plaintiff and the wrongful detention by himself. 
Upon this state of the controversy, the court below submit- 
ted issues to the jury involving inquiry into the plaintiff's 
ownership of the property, the detention thereof by the de- 
fendant, and the value of the same. On the trial, as stated 
in the judge's case of appeal, i t  was admitted that the title to 
the property sued for was in  one Jesse L. Nsson on the first 
day of May, 1873, and that on that day he conveyed i t  by a 
deed of mortgage with power of sale, duly proved and regis- 
tered i n  Craven county, to E. S. Worn~ell  to secure a debt 
to him, and that the said debt with the mortgage as its in- 
cident was afterwards assigned by E. S. Wormeli, the mort- 
gagee, to Josiah Packarcl, Jr .  And i t  was in  evidence that 
the articles in  controversy were sold by E. S. Wormell by 
virtue of the power contained in the mortgage, and under a 
power of attorney from Packard, the assignee, at  public auc- 
tion at  the court house door, when and where the plaintiff 

3 a 
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became the purchaser, and thnt said property was not ac- 
tually present at the sale, being ponderous and difficult to 
remove, but WRS near by in a room about fifty yards distant 
from the court house door, and then being used in printing. 

Upon the case of title in the plaintiff thus made, the 
plaintiff rested, and thereupon the defendant took the posi- 
tion that the sale did not avail to pas3 title to the plaintiff, 
for the reason that the property was not prescnt at  the court 
house door at  the time of the sale, and he moved the court so 
to rule and instruct the jury. The court refused to hold and 
instruct the jury as requested, and defendant excepted. 

The defendant, in  support of the issues on his part, pro- 
posed to show title out of the plaintiff, and to that end 
offered and was allowed (against the objection of the plain- 
tiff) to put in evidence a deed of mortgage of the same 
property by E. S. Worrnell, the mortgagee in the deed first 
above mentioned, and by Kilburn and others, to Jesse L. 
Nason, which said last deed was executed subsequently to 
the probate and registration of the deed under which plain- 
tiff claims, and after the sale thereunder to the plaintiff. 

To combat the force and effect of this matter of avoidance 
on the part of defendant, the plaintiff introduced evidence 
tending to show that the deed put in evidence was deposited 
with the subscribing witness, as an escrow, and had been 
improperly obtained and registered without the perforrn- 
ance of the conditions on which i t  was to have been deliv- 
ered; and in  turn, the defendant adduced evidence to 
counteract the plaintiff's inlpeaching evidence, both sides 
taking exception to the admission and rejection of evidence 
in  relation to said deed, of which no particular mention 
need be made, as the decision of the appeal is put upon a 
point which renders their consideration unnecessary. 

The  jury, in response to the issue submitted to them, in  
substance found the ownership of the property sued for to 
be in the plaintiff, a wrongful deteution by the deferrdant, 
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and fixed the value of the articles a t  two thousand dollars, 
and from the judgment of the court rendered on the verdict, 
the defendant appeals. 

The  error i n  law complained of by defendant, is assigned 
to be in the refusal of His Honor to instruct the jury as 
requested, that no title passed to the plaintiff under the sale 
a t  the court house door, because the goods were not then 
actually present at  the door of the court house. From the 
terins of the instruction asked, obviously no question was 
made of the existence of a valid power of sale in the mort- 
gage, nor of the fact of a sale had in pursuance of the wort- 
gage. And therefore, we are to assume that  the sale under 
which the plaintiff claims had these and ail other elements 
of a sale passing the title, unless the want of the presence of 
the articles a t  the door of the court house a t  the time, as 
particularized in  the request, was a defect which rendered 
the sale void and not merely voidable. The question then 
is, was the presence of the presses, stands and material a t  
the court house door an essential, without which the title 
could not and did not pass to the plaintiff? 

I t  cannot be doubted that a debtor may convey his per- 
sonal property to his creditor as a secnrity for his debt by 
what is technically known as a inortgage; or he may, with 
a view to save from the inconvenience and delay of a resort 
to court for foreclosure, superadd a power to the creditor in  
default of payment, to sell and pay himself. The debtor 
may confer such power i n  terins special as to the time and 
place of sale and the manner of the sale, or he may give a 
pourer of sale general and unrestricted, which last we take 
to have been the form of the power in this instance, inas- 
much as the statement in the judge's case is of a mere gene- 
ral power. And if i t  were nqt so, i t  was the duty of the 
appellant to have had i t  so to appear. Taking the mort- 
gagee in this case to have had such general power to sell, 
then, having the legal title in him, he  could sell according 
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to his discretion, e n  mnsse, or separately, at  the court house 
door with the property present, or with i t  in the room fifty 
yards distant, where parties wishing to buy could have the 
advantage of seeing it in position and in  actual use; and a 
bargain struck, whether in the presence or absence of the 
goods, vested the title at  once as  between the parties, with 
the right in the vendee on of the price to have the 
possession delivered to him, or to take the possession, or to 
sue for it, except, perhaps, when there was a n  adverse pos- 
session in another at the time of the sale. 2 Blackstone, 
447 ; 2 Kent, 492 ; 2 Jones on Mortgages, $ 1902; W s o n  v. 
South Park, &c., 70 Ill., 46. 

The utmost that could be claimed from the sale's being 
made away from the property, was an equity to avoid the 
sale and have a resale, as against the mortgagee and the 
pi~rchaser with notice of, or a con~plicity in, any unfairness 
in the sale. And this is a right in the mortgagor or some 
one clailning under him as assignee or creditor, and extends 
not to a stranger, in analogy to the rule in  execution sales, 
which excludes all persons other than the debtor and those 
claiming under or through him, from questioning the trans- 
fer of the title by reason of an irregularity in  the manner of 
the sale. Hotlowell v. Skinner, 4 Ired., 165; IdcNeeley v. Hart, 
8 Ired., 492. 

Applying these principles, then we have this case: The 
plaintifr by her purchaee, no one being in adverse possession 
at  the sale, acquired the legal title which was in E. S. Wor- 
mell, the mortgagee, voidable at the most only a t  the in- 
stance of the mortgagor, or some one claiming by or through 
him ; apd in this action to recover the property, the de- 
fendant having no claim as creditor or otherwise under the 
mortgagor, officiously seeks to defeat the recovery for an 
alleged irregularity jn the sale, of which Jesse L. Nason, the 
mortgagor, has never complained for himself. 

Vie thiuk the sale as made did not fail to pass the title to 
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the articles sued for by reason of the fact that the goods 
were not present at  the place of sale a t  the time thereof, and 

I His IIonor wns in no error in refusing to charge the jury 
as requested. 

In  the progress of the trial, after the refusal of the judge 
to give the instruction prayed for (as to which there was no 
error as above mentioned) the defendant introduced a deed 
of mortgage on the same property, executed by E. S. Wor- 
mell, Kilburti and others, subsequently to the probate and 
registration of the deed u~ lde r  which the plaintiff claims, 
and after the sale to the plaintiff, and several exceptions 
were taken to the admission of the same in evidence, and to 
other evidence bearing upon the question of its delivery as 
an escrow, and the performance of the conditions on which 
i t  was to have been delivered, but i t  is immaterial now to 
consider them. 

According to the statement of the case by the judge, i t  
was adm.ifted on the trial that the title to the presses and 
other articles was in  the mortgagor at  the execution of the 
deed under which the plaintiff claims. And if so, then, i t  
being decided that the sale passed the legal title to the 
plaintiff, the deed offered in evidence by the defendant to 
&ow title out of the plaintiff had not and could not by 
possibility have any such effect, for the reason that i t  was 
subsequent to her purchase, and she was not a party to the 
dced. I t  is therefore inlmaterial, the sufficiency of the pre- 
vious sale to the plaintiff being established, to consider of 
the efi'ect of the said deed subsey uently executed by E. S. 
Wormell to show titJe out of the plaii~tiff when she was co t  
a party thereto. 

There is no error, arid the judgment of the court'below is 
affirmed. 

No error. Affirmed. 
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GOVERNOR ex. rel. TRUSTEES O F  UNIVERSITY O F  N. C. v. E. 

W. LASSITER and others. 

Discontinr~a~zce-Reference-Not.ice--Ezcept.ions-Attor~~ey and 

I. Under our p r c e ~ ~ t  practice, a failure to take a j~~clgnlcwt by default as 
soon as the same is allo\rable does not work a discontin~iancc. 

2. A reference to hear and dcterminc all matters in contro\w.sy, untlcr 
C. C. IJ., $4 240, 245, p~ececlcs a n y  adjutlication by the court of tile lix- 
bility of the partica. 

3. W l i c ~ ~  a clefrntlant has bee11 brought into court by the service of pro- 
cess he is cllxrged with notice of wi~atever action the cor~rt may take 
while the suit is pending. 

4. Exceptions to a referee's report nivy be lilecl a t  the term to which it 
is made. 

5 .  If an nttornvy appear, and j r~dg~nen t  be entered against his client, 
the court mill not set it aqidc, t l ~ o n g l ~  the attorney had no warrant, if 
he be solvent ancl able to  respond in damages for his officions~~ess. 

6. Where a defcnclaut bas been served with a sumn~ons, but neglects to 
employ counsel to represent him ill the actiol~, remains away from the 
place of trial, and c o ~ ~ t e n t s  himself n i th  such iuformatiou as to t1.1cpr.o- 
gress of the cause as 11c can get by correspol~dencc with persons under 
no lcgal obligation to f~unisll  the rcyuiaite intelligrner. he is not enti- 
tled to  have a final j u d g m ~ n t  in thc C ~ I I S ~ ?  set asiile under C. C. P., 5 
133, as having resultecl from escnsablc neglect. 

(Syawozo v. l'rustees, 77 N. C., 35; Collier v. Bank, I Dev. 6; &it. Eq., 
32s ; Stone v. Latham, GS N. C.. 421 ; Clqtoia v. .Tones, Ib., 497; Me- 
Uai~rel v. W(~tlcz~~a, 7G N. C., 300 ; Lvabl?/ b. I i  wilt, 78 N. C., 413 ; State 
1. Peebles, G7 N. C., 97 ; Waddell v. wood ,  64 N. C., G24 ; Sl~cdo~ 1,. 

IZollinu, 76 N C., 271 ; Hodgin v. Jfati7zezos, 81 N. C., 289 ; Gobb v. 
O'Hagan, Ib., 293 ; Kerchr~e~. v. Rake?.. S2 N. C., 1G9, citccl and ap- 
proved.) 

MOTION to vacate a judgrnrnt heard at  ~ a r i u b ~  Special 
Term, 1580, of' WAKE Superior Court, before Actry, J. 

Motion allowed and  plaintiff appealed. 
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Jhs r s .  Battle ik Mortlccai, G. V. St1'0129 a112 A. $1 Lewis, 
for plaintiff. 

Nessrs. Reade, Bnsbee & Busbee and iUerrin~on, Fuller & 
Fidler, for defendant. 

SMITH, C. J. The  action to recover funds belonging to 
the University in the llands of the defendant Lsssiter, 
former treasurer, is brouglrt agaillst him and the other de- 
fendants, sureties to his official bond. The surnnlons was 
served on the defendants Lasaiter and Jones in March, 1876, 
and an  alir~s on the defclrdant Winstead, May 30 thereafter. 
A t  the return term of the original process, the plaintiff's 
complaint was filed, and the defendants, represented by D. 
G. Fowle, as their attorney, put in their ansa.er, to which 
there was a replication. 

The  cause was continued, and a t  spring term, 1878, refer- 
red to E. R. Stamps who made his report to February term, 
1879, finding the sum of $4,913.09 due the plaintiff. No 
exceptioiis werc taken, and a t  thc second term thereafter, 
held in  August, judgment was entered against all the de- 
fendants for the amount reported by the refcree. 

At January term, 1880, the defendant Winstpad moved to 
set aside the judgment against himself for the following rea- 
~ o n s  : l .  The  judgment was irregularand against thc course 
of the court ; 2. The failure to make defence was excusable 
neglect under C. C. P., 9 133. 

I n  support of his motiou the defendant offered 11is own 
and the affidavit of his co-defendant Jones, from which His 
Honor iinds, in addition to what appears upon the face of 
the record, these facts : 

The defendant employed no eouixel to appear for him 
before the court or  before the referec. The attorney who 
undertook to represent the defendants under the belief that 
his eniploymcnt was for all, was, in  fact, retained by the 
said Lassiter, but not by Winstead himself. The  defendant 
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labored under the impression that the suit was for a money 
demand not exceeding $300, and had no disposition to con- 
test the plaintiff's claim thereto. 

There are additional matters contained in  his affidavit, 
which not being found by His Honor, are not properly 
before us, and we are not at  liberty to look into the evidence 
to see what is stated, whether selit up and made part of the 
case or not, unless the court finds as facts whatever is therein 
testified. Yet as the defendant may be misled as to the 
effect of annexing the affidavit to the case prepared for re- 
view, we have looked into it to ascertain whether the merits 
of his application would be materially and injuriously af- 
fected by the exclusion, and require a remanding of the 
cause for a further finding. Upon the examination, we 
discover no matter averred which, if proved, would change 
favorably to the defendant the complexion of his case as 
presented by the judge. Those outside statements are in 
substance : 

That  the defendant had no notice of the order of refer- 
ence, nor of the action of the referee under i t  ; and that upon 
information i t  mas in part based upon unsworn declaratims 
of witnesses. That he learned from his principal that the 
dispute was about a small sun1 retained as arrears of his 
salary, and that his bank account and the trust fund had 
been placed at the disposal of his successor, among which 
were several state bonds, pledged for the re-payment of less 
than 8500 borrowed and held as due him, and to meet the 
expenses of the suit. That on being served with process, he 
wrote both to said Lassiter and the new treasurer, enquiring 
as to the subject matter in controversy, and was informed 
by the former that i t  was to recover the rnoney claimed and 
withheld for the reason u~entioned, and from the latter re- 
ceived a brief reply to the effect that he knew little about 
the suit, and would refer the letter of enquiry to some one 
who would give the inforination sought, and that he never 
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did understand or suppose that the matter involved was of 
any moment,. 

I t  is not suggested that the interests of all the defendants 
were not diligently looked after by their attorney, and every 
legitimate defence set up in their behalf, nor that the report 
of the referee and the judglnelit thereon are not correct. 

The vacation of the judgment is demanded for alleged 
irregularities in the proceedings thus specified : 

1. The failure to take judgment by default worked a dis- 
continuance and put, the deferldant out of court. 

2. An adjudication of liability ought to have preceded 
the reference. 

3. The  referee failed to give notice of the time and place 
of entering upon his duties. 

4. H e  heard and acted on evidence not given in on oath. 
1. The strictness of the ancient rules of pleading and 

practice has not prevailed in  this state, and has given place 
to the new system whose rules and regulations are pre- 
scribed by positive law. The reference in this case was not 
merely to have an account stated between the parties, but 
to have the entire matters in  controversy heard and deter- 
mined by the referee, as provided i n  C. C. P., @ 240 and 
245, and precedes any adjudication of the court. 

2. The referee's report shows that notice was given to the 
parties, by which we understand it was given to their com- 
mon attorney, who was or could have been present during 
the execution of the order, and then have made objection to 
the admission of improper evidence. 

3. But in  legal conteu~plation, the defendant was in  court 
by the service of the surnmons, and is charged with notice 
of whatever action the court has taken during the pendency 
of the suit. Sparrow v. Trustees of Davidson College, 77 N. C., 
35. " As our terms," ren~arks  RUFFIN, C. J., in Collier v. 
Bank, 1 Dev. & Bat. Eq., 328, referring to the English Cllan- 
cery practice, "are at  certain and short intervals, parties 
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are  charged with the  knowledge of a l l  the orders made i n  
the  cause, without service of a copy unless speciallg direct. 
ed ;" and this is cited and  approved in Storle v. Latl~nm, 68 
N. C., 421, and Clayton v. Jones, lbid., 497. SJ a defendant, 
suffering judgment by default, is charged with knowledge 
of the  fact. &Daniel v. Watkins, 76 N. C., 309, and this 
proposition is assulned i n  N a b ~ y  v. E~lu in ,  78 N. C., 46. 

4. Exceptions to the  report could have been filed a t  the  
tern1 to which i t  was made, &ate v. Peebles, 67 X. C., 97, and  
t h e  failure of the defendant then to make them is the  result 
of his own inattention and negligence. 

5. B u t  the  defendants were, i n  fact, represented by a n  
attorney of record, who, whether with or without authority, 
alike unknown to the  plaintiff, assumed to act as such for 
all, a n d  if the  complaining defendant was ignorant of his 
appearance, i t  was because of his persistent absence from the  
court, and  disregard of his own interests, and his position 
is the  same as if h e  had full knowledge. If a n  attorney 
appears and judgment  is entered against his client, the  court 
will not set aside the  judgment,  though the attorney had no 
warrant,  if the attorney be able and responsible. Bacon's 
Abr. Att. B., p. 486. 

Chancellor KEKT, then Chief Justice, in Denton v. .Xoyes, 
6 John. ,  295, lays down the t rue rule, with modification, i n  
these words : " An attorney of this court appears for the de- 
fendant to a writ which has been sued out, bu t  not served, 
and  h e  afterwards confesses judgment. If the attorney has 
acted without authority,  t h e  defendant has his remedy 
against him,  but the  judgment is still regular, and the ap- 
pearance entered by the  attorney without warrant, is a good 
appearance to the  court." 

" I f  the  attorney for the  defendant," h e  continues, " b e  
not  responsible or perfectly competent to answer to his as- 
sumed client, the court will relieve the  party against t h e  
jndglnent, for otherwise a party might  be undone. I a m  
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willing to go still further, and in every such case, let the 
defendant i n  to a defence of the suit. To carry an inter- 
ference farther, beyond this point, would be forgetting that 
there is another party in  the cause, equally entitled to our 
protection." 

I n  Jnclcson v. Sfezuart, lbid , 34, the court declares : " I t  is 
the coursc of the K. 13., said HOLT, C. J., when an  attorney 
takes upon himself to appear, to look uo further but to pro- 
cceil as if the attorney bad sufficient autliority and to leave 
the party to his action against him." 

The  same doctrine is affirmed in State v. illcLaughli~z, 2S 
Cal., GGS ; Scl~i.hirZiq v. Scites, 41 Miss., 644, and in Smith v. 
Bowditch, 7 Allen, 137. 

I n  the last case t l ~ e  court say: "The  defendant had a 
right to look to the  cord and if the person, whose uame is 
there as attorney, acted without authority and the plaintiff 
is thereby injured, the remedy is by action for damages." 

More forcibly does the doctrme apply to a case where the 
defendant has becn served with process and is thereby in 
court. Whatever may be said about irregularities permit- 
ted during the progress of t l ~ c  cause they are cured by a 
final judgment, itself in a11 respects regular, and entered 
without objectioli, and the defendant cannot con~plain of 
what bcfore transpired. 

6. The defendant further contends that under the circum- 
stances his ~ e g l e c t  to appear is exrusablc under C. C. P., 5 
133, and for this reasou tllc judgment against him should 
be annulled. Admitting the truthfulness of every state- 
ment in the affidavit and tlie imputation of negligcncc, the 
nbseuce of which author i~es  relief, remailis unrenloved. 
The  defendant is sued in May, 1S7(i, reference ordered in 
the spring of 1878, the report made i n  February, 1870, and 
final judgment entered in August of that year. During 
this wliole period the' defendant employs no attorney or 
agent, gives no perso ld  attention to the case, contcilt with 
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writing two letters of enquiry from neither of which does 
he  derive any defigite information of the extent of the 
plaintiff's claim, and is aroused to activity aud diligence 
only after final judgment. If a party may thus slumber 
when he  should be alert, and make no effort for his on-11 
protection, the collrt will not patiently listen to the sugges- 
tion that no legal culpability attaches to such conduct. The 
construction of the statute has been so often before the court 
that we will only call attention to some of the many decided 
cases conclusive upon the p i n t .  Waddell v. Wood, 64 N. C., 
624 ; Sluder v. Hollins, 76 N. C., 271 ; Hodgin v. Matthews, 51 
N. C., 289 ; Cobb v. OIHagan, lbid., 293 ; Kerchner v. Baker, 
52 N. C., 169. 

I n  our view neither ground upon which the motion is 
put warrants the vacation of the judgment, and the ruling 
of the court thereon is erroneous. The judgment below 
must therefore be reversed aud i t  is so ordered. 

Error. Reversed. 

J. NICHOLSON, County l'reasnrer, v. J. H. COX, Sherift; m i l  others. 

2liurricd TVo~nan-Semice of Summons. 

1. The acceptauoe of service of srimn~ons by n marricil woman gives thc 
court jurisdiction of the person, :~ncl authorizes further proceedings 
according to the course aucl practice of the cowt .  

2. Since the act  suspending the code, it is not necessnry t h t  written nc- 
ceptance of service endorsed on :L summolls 1.ctur11nble to  a ter111 of 
c o ~ i r t  shoulcl state the time orplace of such service. 

(Allen v. Shields, 72 N. C., 504 ; Moore j7. Gidney, 7: N. C., 3 1, citecl and 
approved.) 
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MOTION under section 133 of the Code to set aside a judg- 
ment, heard a t  Spring Term, 1880, of PERQUIMANS Superior 
Court, before Graves, J. 

The facts in  the case are suficiently stated by Mr. Justice 
DILLARD in  delivering the opinion of this court. Thc fe~ne  
defendant, Mrs. Jordan, appealed from the judgment below. 

ilfi. J. W. Blbwtson, for plaintiff. 
Jlessrs. Pruden & Shaw, for defendant. 

DILLARD, J. The  defendant, M. I. Jordan, wife of A. S. 
Jordan, and her husband, became sureties to the bond of 
Cox as sheriff, and the execution of the bond by the wife 
was without the written assent of her husband, and the 
sheriff having made default in not paying over the county 
taxes to the plaintiff as treasurer, a suit was instituted and 
the summons was returned into court with an  admission of 
service endorsed thereon, subscribed by Jordan and his 
wife in  their proper handwritings. The  suit went to judg- 
ment by default and thereupon the defendant M. I. Jordan 
moved to vacate the judgment as to herself under section 
133'of the code, on the ground of irregularity alleged to 
consist in  the manner of the service of the sunlmons, and 
upou the ground of surprise and excusable neglect. 

His  Honor ruled against the ground of irregularity and 
in favor of the defendant, the feme covert, on the ground of 
surprise and excusable neglect, and from that judgment 
both sides appeal, the defendant assigning error, in that, 
His  Honor held the acceptance of service of the summons 
by her as legally sufficient to constitute the cause i n  court 
as to her. 

Upon the defendant's appeal the questions are : Can a 
married woman admit  or accept service in writing of a sum- 
mons by which a n  action is commenced, and if she can, 
then is her acceptance in  this particular case legally suffi- 
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cient to authorize the court to proceed to judgment thereon. 
I t  is argued that an  infant cannot accept service of a sum- 
IIIOIIS, but that the same must be served personally, in a11 
cases where the infant is without a general or testamentary 
guardian, and upon the same reason the summons must be 
served on a married woman. An infant cannot accept or 
admit service, for the reason that  when without a general 
guardian no proceedings can be had without a guardian 
appointed ad litem, and no such guardian call be appointed 
by a court except in conformity to our statute, which, as 
construed by this court, is mandatory, that such appointment 
can only be made after personal service. Bat. Rev., ch. 17, 
$ 59 ; Allen v. Shields, 72 N. C., 504 ; Xoore v. Gidney, 75 N. 
C., 34. 

Infancy is a disability and extends to all stages of a suit, 
including admission of service or acceptance of service as a 
mode of initiating a suit, asswell as all ulterior steps in the 
course of the same, and this proceeds on the theory to pre- 
vent fraud. No such reason exists now to hold the admis- 
sion or a( ceptance of service of a summons by a married 
woman ,s inoperative. She has now the capacity to have 
and hold her real a ~ i d  personal property, owned a t  the mar- 
riage, j well as her acquisitions during the coverture, as a 
aepart e estate, and is competent to contract so as to affect 
her p ~per ty  within certain limits, under the constitution 
of IF;( (Art. X, § 6) and under the marriage act, chapter 
69 of Battle's Revisal. And a feme covert is answerable out 
of her own estate for her debts and other causes of action 
brfore !he marriage as well as on the contracts she is au-  
thorize to make during the marriage, and in suits to en- 
force t t  ~t liability, while it is required that the husband be 
joined, she is expressly made competerit by section fifteen of 
the marriage act, w p m ,  to represent herself, if she mrill, as a 
feme sole, or with her consent to be represented by her hus- 
band. 
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Tlle ability to deiend an action being thus conferred, no 
good reason can be suggested as it  seems to [is, why her ell- 
larged ca~~ac i ty  in this rmpect sliould not be held to extend 
to any and all tilings usuai and admissible to coixtitute a. 
cause in court, such as appeariug witliout summons, or  tlie 
admission and acceptance of the qervice of a summons, :IS 

in the case of all otlier persons sui j ~ w i s .  
It is our opinion therefore that  the acceptance of service 

of the summons by a married wornnn vill suffice to give 
the court jurisdiction of the person and aiithorize further 
proceedings according to the course and practice of the 
court. 

But i t  is said that  although the acceptance of service may 
in  geiieral be suficient, the acceptance in  this particular 
case was ineffectual for the reason that  the statute requires 
that  the certificate or  admission of service, in all cases other 
than service by publication, shall state the  time and  place 
of the  service, whereas no such statement accompanies the 
acceptance of service endorsed on the summons in  this ac- 
tion. See Bat. Rev., ch. 17, § 88. 

I n  our opinion that requirement has  no application to a 
suit  brought returnable to term. Formerly, when all ac- 
tions were returnnble in  the clerk's office, the party sued 
was required to appear within a certain number of days ex. 
clusive of the  day of service, in no case to be less than 
lwenty days, with one day added for every twenty-five nliIes 
distance between  he court house of the county in  which 
the  service was made, and the court house of the county a t  
which the party was required to appear. Rat. Rev., ch. 17, 
$5  173, 74. Then it  was material, and still is in special pro- 
ceedings, to state tlie time and place of service so that  the 
day of appearance may by con~putation be ascertained ; but 
now by the act suspending the code (acts 1868-'69, ch. 76) 
the direction is, that  in the cases cognizable a t  term, the 
sheriff shall summon the party to the next ensuing t e r ~ n  of 
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the  superior court, and shall sesve the  writ ten days before 
the  term to ~ h i c l l  the same is returnable. Th is  act ope- 
rates a repeal of the  requisition in  the  code tha t  the  t ime 
and place of service be stated, as  i t  is now in  such cases not 
necessary i n  order to fix the appearance-day, the  writ, of 
which the service is accepted, being on its face returnable to 
tern?, and  the  acceptance, although not  dated, implying a 
service for the  required number  of days before the  return 
day, leaving of course the provision of the  code still in  force 
as  to all writs used to begin special proceedings. 

W e  hold, therefore, that  the  action was well constituted in  
court by the acceptance of service of the  summons by the  
ferne-defendant M. I. Jordan a n d  her  husband, a n d  that  the  
proceeding to judgment therein was according to the  course 
and practice of the court, and  is not open to the  objection of 
irregularity. T h e  judgment of tile court below holdipg the 
acceptance of service sufficient is affirmed, a n d  this will be 
certified. 

KO error. Affirmed. 

J .  NICHOLSON, County Treasurer, v. J. H. COX, Sheriff, and others. 

Mawied Woman-Excusable Neglect, 

Where a fern6 covert, sued with her husband and others as surety to an 
official bond, accepts service of the summons at the hnsbantl's instance, 
relying upon him to employ counsel and defend the suit, aucl because 
of such reliance on her husband takes no steps in the matter person- 
ally, and judgment goes by clefault, a case of surprise and excusable 
neglect is presented which entitles her to have hlich judgment set aside 
uocler C. C. P., 5 133. 

Gviel v. Vernon, 65 N. C., 76 ; Vick v Pope, 81 N. C., 22 ; Harris v. 
Jenkins, 72 N. C., 183, cited, distinguished and approved.) 
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~ ~ O T I O N  to vacate a judgment under the Code, 4 133, heard 
a t  Spring Term, 1680, of PERQUIMANS Superior Court, be- 
fore Graves, J.  

The court allowed the motion, and the plaintiff appealed. 
See preceding case. 

nlr. J. W. Albertson, for plaintiff. 
Nessrs. Pruden & Slmw, for defendant. 

DILLARD, J. This was a motiou to vacate a judgment 
for irregularity and for excusable neglect, and on the hear- 
ing  according to the case of appeal made out by the judge 
the following facts appear : 

The defendant M. I. Jordan and her busband A. S. Jor- 
dan, both signed the bond of Cox as stieriiT, as sureties to- 
gether with others, and t l ~ e  signature of the feme covert was 
put on the bond in the presence of the husband without 
his consent i n  writing. The sheriff haviug made default 
in  not paying over to plaintiff ?he taxes levied for county 
purposes, action was brought on his said bond, and the case 
was constituted ir; court as to Jordan and his wife, by an  
admission i n  writing endorsed on t l ~ e  summons in the 
words " service accepted " with t l~e i r  names underwritten 
by each. 

As to the circumstances of the adn~ission of service, His 
Honor finds that the husband carried the summons to the 
wife and told her to write her name upon it, and that she 
signed i t  because of the directions of her husband, without 
having i t  read or knon-ing its contents, arid a t  the return 
term ,judgment by defaul~ mas entered against all tile obli- 
gors, including the fenne covert, Mrs. M. I. Jordan. 

I t  is further found that the wife relied on her husbmd to 
employ counsel for her, and to see that a proper defence was 
made for her, and that because of that reliance, she took no 
action in  the matter herself. That  no defence was made to 

4 
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NICHOLSON 0. Cox. 

the action by thc husband either for himself or his wife, 
nor did he employ or speak to any attorney for that pur- 
pose, and the wife knew not of the rendition of the judg- 
ment until shortly thereafter execution was levied on her 
land. 

Upon these facts the only ones deemed material to the 
view taken of the case by this court, His Honor ruled 
against the ground of irregularity alleged to consist in the 
manner of the service of the summons and sustained the 
motion to vacate the judgment as to the feme covert on the 
ground of surprise and excusable neglect, and from the 
judgment both sides appeal, the plaintiff assigning error in 
the legal conclusion of surprise and excusable neglect, and 
the defendant M. I. Jordan in the ruling that her admission 
of service of the summons duly constituted the action in  
court as to her. 

We will first consider and pass upon the appeal of the 
plain tiff. 

The  common law doctrines, as to the rights and powers of 
a husband in  and over the property of the wife, and his 
liability for her contracts and torts before and during the 
coverture, and as to the wife's capacity to have and hold 
property independently of the husband and to make con- 
tracts and be answerable therefor at  law, have been greatly 
modified by the constitution of 1868 and subsequent 
legislation. And equally great has been the modification 
of the old rules regulating suits in court, to which the wife 
may be a party, in  reference to the joinder of the husband 
therein and their respective capacities and duties in  the 
conduct aud management of such suits. 

Since the enlarged capacity of a married woman to have 
a separate property, and to be responsible for liabilities 
dum sola, and on such contracts during the marriage, as by 
the marriage act (Bat. Rev., ch. 69,) she has power to make, i t  
is provided by statute, that in  actions concerning her separate 
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NICHOLSOX a. Cox. 

property, a married wotnan may sue alone, and also may 
sue her husband, and be sued by him, but that i a  all other 
instances the husband must be joined. C. C. P ,  § 56. And 
i t  is further enacted in  the marriage act aforesaid, that in  
all actions against a rnarried woman, a copy of the sum- 
lnons shall be served on the husband, and on motion to the 
court the husband may be allowed, with the consent of the 
wife, to defend in her name and on her behalf, without 
being subject to have judgment entered against him for any 
liability of the wife before the marriage or on any contract 
of hers made during the marriage. 

From these changes of our law i t  results that i t  was open 
to question in  th.is action, whether the suretyship of Mrs. 
M. I. Jordan on the bond of the sheriff was an  obligation 
contracted in such manner and with such requisites as to 
make i t  in law binding on her, and it also results that the 
action brought was of such character as made it imperative 
to join the husband therein. 

The  husband was joined with his wife as required by the 
statute, and the cause was duly constituted in court, as we 
are to take i t  on the plaintiff's appeal, but no appearance 
or defence was interposed by the wife for herself, nor by the 
husband for her, and the cause went to judgment hy default. 
And now the question is whether, the regularity of the 
judgment being assumed, and all errors of law in  the judg- 
ment being concluded as the same stood unreversed, there 
was any ground of surprise or excusable neglect upon the 
facts as found by His Honor on which to vacate said judg- 
ment and let in the feme covert to make her defence under 
c. c. P., 5 133. 

I t  seems to us that the design and effect of section 15, ch. 
69 of Bat. Rev., are to provide that  the wife may, if she 
will, defend herself, and if she does not, then, that the hus- 
band may and ought to defend for her, with her consent ex- 
pressed or implied, and the conl~ection of the husband is 
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required on the theory that the wife needs his advice and 
assistance in protecting her property, and that  he can and 
will assist her, if not from interest, at least from duty. 

Manifestly it was not expected that the wife, though 
capable to represent herself in a suit against her, would as 
a geueral thing exercise that power, but would commit the 
lnanagement and direction of her defence to the interven- 
tion and judgment of her husband. In  legal eontempla- 
tion she would be inclined to trust and could trust, her in- 
terests in an  adversary suit to her husband. 

Now in  this action, the attempt was, so far as this defend- 
ant  was concerned, to subjech her separate estate to answer 
for her contract of suretyship, the validity of which might 
have been questioned, and no defence as to that or for any- 
thing else was set up, and His Honor finds as facts that after 
procuring the wife's signature to an acknowledgment of the 
service of the summons on his own direct application, the 
husband made no appearance lo the action, and he further 
finds as a fact that the wife relied on him to employ counsel 
for her and to see that a proper defence was made for her,'and 
that defendant because oj' such reliance on her husband took 
no steps in the matter personally. 

I n  our opinion i t  was natural for defendant to confide in 
her husband to look after and protect her interests in  the 
action, both from the relation between them and from the 
disabilities of sex and coverture assumed by the statute to 
exist as implied from the peremptory requirement of the 
husband's joinder as a party, and the failure of the hus- 
band relied on as he was to make plea for his wife, or have 
i t  done, may be considered as a surprise, and the omission 
of the wife to be attendant to see whether a proper defence 
was interposed, was in  law an excusable neglect. 

I n  Gr.iel v. Vernoa, 65 N. C., 76, cited and approved in  
many cases since, i t  was held that a judgment entered 
against a party who had engaged an attorney to enter his 
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pleas, which he failed to enter, was a surprise, and that  the 
neglect of the client to examine and see that the attorney 
had performed his undertaking was an excusable neglect, 
and i t  seems to us that the principle of that case applies to 
and governs our decision in  the case under consideration. 

It is contended, however, by the plaintiff that the feme 
covert and her husband had their day in court, and as they 
failed to make defence, the wife for herself or the husband 
for her, the judgment is a finality and no relief against i t  
can now be had by the wife, and the case of Vick  v. Pope, 8 1  
N. C., 22, is cited as a positive authority. That  case in  our 
view is distinguishable from the present one, and is no au- 
thority against relief to the defendant here on the grounds 
on which her application is based. I n  the case against Pope 
and wife, the note merged in  the judgment was executed by 
the husband and wife, and the action duly constituted in 
court, as i n  this case; and there, the husband retained 
counsel who appeared in their behalf, and the cause went 
to judgment according to the course and practice of the 
court, and no tnotion being made for relief within the titne 
prescribed in section 133, C. C. P., i t  was ruled that there 
was no irregularity, and that the invalidity of the contract 
of the feme covert had been concluded by the judgment and 
was not open to further controversy on the ground that they 
had had their day in court. 

Under the same state of facts we would so hold in  this 
case, and indeed we v~ould be inclined to go further and 
hold the feme covert concluded by the judgment by default, 
if i t  were not for the facts fbund by the judge, showing a 
purpose to defend and a reliance on the husband to make 
the defence, making a case of surprise and excusable neg- 
lect, sufficient in law to authorize the court below to vacate 
the judgment ip the exercise of its legal discretion under C. 
C. P., 133. 

I n  the course of the argument before us, i t  was urged that 
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if the judgment of vacation in the court below could not be 
supported under section 133, still the married won~an was 
entitled to relief on the ground that her contract of surety- 
ship was invalid, as being entered into without the written 
assent of her husband, and not charged on her separate 
estate expressly or by necessary implication, and the case i ~f 
Harris v. Jenkins, 72 N. C., 183, was cited as authority for 
the position. That  case was properly decided on its facts. 
There the judgment was entered on a  sheriff"^ bond upon 
default of the sheriff to pafinto the treasury the state taxes 
without notice to the obligors, in pursuance of a special law 
for such cases, and a judgment so entered does not conclude 
as one rendered in  an adversary suit constituted in court by 
the service of summons, and hence i t  was admissible, on the 
motion of Mrs. Harris to annul the judgment, to coiisider of 
the effect of her execution of the bond without the written 
assent of her husband, and for want of a compliance with 
the statute in that respect to hold the judgment null and 
void. 

I n  this case, however, the motion is in apt time to have 
the benefit of section 133, and the husband having com- 
menced to represent his wife by having her to accept the 
service of summons, and beirig in fact relied on to employ 
counsel and to see that  a proper defence was made, and fail- 
ing to give any attention to the matter, it was within the 
legal discretion of the judge to vacate the judgment and let 
in a defence of the feme covert, and upon these facts the judg- 
ment being vacated, we ars not able to say there was any 
abuse of his discretion and his judgment must be affirmed. 

Let this be certified to the end that Mrs. M. I. Jordan may 
be allowed to set up any defence she may have to the action 
of the plaintiff. 

No error. Affirmed. 



JUNE TERM, 1880. 55 

S. W. ISLER v. E L E A S O R  KOOXCE and others. 

New Trial-Foreclosure-Parties. 

1. Where an appeal i3 taken to  the supreme court from the decision of 
the judge pawing on the law and facts undrr  section 240 of the code, 
a n d  his legal conclusiolls are mverqed by the appellate court, and a 
new trial granted, the court below, when certified of the decision of 
t he  higher court, cannot proceed to judgment rlpon the facts found on 
the  first trial, b ~ t  the cdse must be submitted to  a jury, unless other- 
wise agreed by the p:rrties. 

8. Where a sale of land is made in esccr~tion of a decree of foreclosure 
in a suit wherein some of the heirs of the deceased ~nortgagor are not 
parties, it is not error to allow an amendment, maki~ig  parties of all 
the  heirs, as  well those in po;se;;siou 3s those who are not, in  nn xction 
by the purchaser a t  the judicial mle t o  recover possessim of the land. 

(Bezbow v. Robbins, 72 N. C., 422; Acerett v. Ward, Rusb. Eq.! 192, 
cited and approved.) 

CIVI~,  ACTIOX to recover Land, tried a t  January Special 
Term, 1880, of JOSES Superior Court, before Ewe, J: 

This  was an action to recover real estate upon a claim of 
title by the plaintiff as a purchaser under a decree of fore- 
closure of a mortgage executed by J. C. B. Koonce, deceased, 
against the defendant, Eleanor Koonce, widow of the mort- 
gagor, and her co-defendants, being such of the childre11 and 
heirs a t  law as were on the land a t  the institution of 
the suit, leaving other cllildren of the mortgagor not joined 
as parties. A t  the trial terrn ,z jury was waived, and  the 
trial was had by the judge. Upon the record of the fore- 
closure suit, under which plaint ie  claimed, i t  was found as 
a fact that  the heirs at law of the deceased n~ortgagor  had 
not been made parties to that action ; and thereupon the  
plaintiff, to obviate the apparent necessity that they slioulcl 
have been parties as taking by descent the equity of redemp- 
tion: offered evidence tending to show that  the equity of 
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redemption had been divested out of the mortgagor by a 
sale of the same in  his life tirne under execution, hut the 
court ruled the evidence insufficient to authorize that fact to 
be found. 

Upon these facts, the court adjudged that the equity of 
redeuiption at the death of Koonce, the mortgagor, desceud- 
ed to llis heirs a t  law, and that they had not been made 
parties to the foreclosrlre proceedings, and that by reason of 
the non-joinder of said heirs, the decree of sale and deed to 
plaintiff were ineffectual to pass the title to him. From 
that judgment the cause came by appeal to this court, and 
a t  June  term, 1870, the judgment of the court below was re- 
versed and a new trial granted upon reasons set forth in  
the opinion as reported in  81 N. C., 378. On the going 
down of the certificate from this court, the plaintiff moved 
for judgment and a writ of possessior~ on the facks as  for- 
merly found by the judge. 

The  court being of opinion that the cause stood for a trial 
rle novo overruled plaintiff's motion for judgment and exe- 
cution, and allowed new parties to be made with leave to 
file answers, and continued the case until the next term, 
and from this ruling the present appeal is taken. 

Me.qsrs. iWanly & Son, for plaintiff. 
Hessrs. Green & Stevenson, for defendants. 

DILLARG, J., after stating the facts. Upon the appeal, two 
points of error are urged upon our consideration ; first, in 
the refusal ofjudgment and execution to the plaintiff on 
the facts as found on the former trial by the court, and sec- 
ondly, in  the allowance of new parties with leave to filo an- 
swers. 

1. The refusal of judgment and execution on the plain- 
tiff's motion was proper. It was properly refused because 
the judgment of this court on the former appeal was one of 
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reversal of the judgment below for error of law as set forth 
in the report of the case, and in ternls it expressly graltt/,rl r: 

new trial. I t  was also proper to refuse tlie rnotion for judg- 
ment because when the trial by tlle court, to which tl1t1 par- 
ties consented, was set aside and a new trial granted, the 
defendants were remitted to their original legal rlgllts to 
have a trial by jury. The case of B C I L ~ O I U  V. Robhins, 72  3. 
C., 422, is a ease in point. There, after the reverwl of a 
judgment in favor of the defendant on a trial of the facts 
and law by the court, (as ~ p o r t c d  in 71 N. C., 335) the 
plaintiff, conceiving himself entitled to stand upon the ad- 
vantage of the facts which had been found by the judge, 
procured judgment to be entercd in his favor, and on allpeal 
to this court that judgment was reversed, as reported in 72 
N. C., 422. And there, after setting forth thc grounds on 
which the judgment in that particular case was 11eld errone- 
ous, the court lay down the genera1 rule, that " where the 
first trial has, by consent, been by the court, the second 
trial tnnst be by a jury unless there be a new agreement 
that the court may try." This sustains the judge below on 
the first point of error assigned by thc appellant, and pre- 
cludes the necessity of any further discussion as lo that 
matter. 

2. The second error assigned is that His Honor aliowed 
new parties to be made with leave to file answers; ant1 
therein also there was no error. .J. C. 13. Koonce conveyed 
the land sougilt to be recovered in this action, in the year 
1857, to T i .  A. Cox and F. S. Smith in  fee as a security for 
several debts, most of them due to the grantees in the deed, 
upon a condition that the estate should cease on the pap- 
ment of the money thereby secured, with power in the 
granLees a t  the end of three years f r ~ n i  the date of tlie con- 
veyance in case of default in the payment, to enter arid have 
possession, but without an?/ power of sale. I n  1877, after the 
death of Koonce, tihe grantor, a suit was instituted by one 
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of the secured creditors to foreclose the equity of redemption 
to which the trustees, Cox, and the heirs at  law of the other 
trustee, Smith, were the only parties defendant; and i t  was 
in that foreclosure suit thus constituted in court that the 
preseo t plaintitr derived the title on tile strength of wl~ich 
he now seeks to recorer, and the question is, was it not le- 
gitimate, as the present action is against the widowand 
some of the heirs of Koonce, but not all, to allow the omit- 
ted heirs to be made parties wit11 an opportunity to make 
defence if any they have. 

Upon the face of tile mortgage, the grantor had the legal 
right of redemption by paying the debts secured a t  any 
tinle before the end oi three years, and after that time he  
and his heirs as the case may be had the right in  equity to 
pay and have back the land ; and assuming the fact to be 
as found by the judge that the equity of redemptiou was 
not divested out of the mortgagor hy a sale thereof under 
execution against him, as claimed by the plaintiff; then 
upon 11is death that equitable right descended to his heirs 
at law. I n  such a state of the title, the heirs of the mort- 
gagor should have been made parties defendant, (2 Jones on 
Mortgages, $1414; Ave~ett v. Ward, Busb. Eq., 192) yet His  
Honor finds they were not. Now could the heirs be fore- 
closed by a decree of sale of their equity to have the title, 
upon a paynlent express or presumed of the debts secured, 
or by a perception of the profits, or upon a tender and pay- 
ment of any balance that remained due, wl1e11 they were 
not parties to that suit ? and therefore had no day to defend 
their title. The proceedings under the foreclosure suit, i t  is 
held, pa2sed the legal title to the present plaintiff, but as the 
heirs were not parties to that suit i t  did not conclude them 
from any defence they might have made whether upon a 
payment actual or presumptive of the debts, or by a teilder 
of the balance due. 2 Jones ou Mortgages, $5 1395,1414 ; 
Story's Eq. PI., fi 193. 
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The plaintiff, though a purchaser under decree of the 
court, aud having the legal estate which was in the original 
grantees as ruled by this court, (there being nothing in con- 
troversy in that case except the right of possession) has the 
tifle subject to such rights and equities thereiu as the heirs 
of the mortgagor may have, for he must be taken to have 
bought with a knowledge that they were the owners of the 
equitabie estate and were not parties to the suit under which 
he purchased, and therefore were not concluded. 

Tile rights and equities which the heirs might have set 
up  in the foreclosure suit if they had been parties, must be 
capable of assertion still, in  somo form, either as parties to 
the present action or by an  independent action ; and con- 
sistently with the policy of the code to prevent multiplicity 
of actions, no reason occurs to us why those of the heirs who 
aro not parties to this action might not be admitted to come 
in and make their defence, so as to make the judgment in  
the cause a complete determination of the rights of all per- 
SO11S. 

For  these reasons we think there was no error of which 
the plaintiff has a right to complain in admitting the new 
parties with leave to file answers. This will be certified. 

KO error. Affirmed. 

JAMES T. GOOCH v. J. H. XcGEE. 

Execution Against Corporation- What Property  Subject to. 

The real estate acquired by a public corporation in exercise of a dele- 
gated right of eminent domain, and nedessary for uses in which the 
public is concerned, cannot be sold under execution apart from the 
francl~isc and its incidents, so as to give the purchaser a title to the 
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property divested of all the dnties and obligations ass~lmecl by th" 
company. 

(State v. Rives, 5 Ired., 207. cited and commented on.) 

CIVIL ACTION to recover land, tried a t  Spring Term, 1579, 
of HALIFAX Superior Court, before Eure, J. 

Case Agreed : I n  the year 1812, the legislature granted 
a charter to the Roanoke navigation company, under a n  
act entitled " a n  act for improving the navigation of Roan- 
oke river from the town of Halifax to the Virginia line," 
and a company was duly organized thereunder at  a meet- 
ing of the stockholders held in the town of Halifax on the 
fourth Monday of October, 1815 ; the proceedings of which 
meeting mere ratified by the legislature at  its session of 
1816. And said corporation has since fully performed arid 
complied with the provisions of its charter and the acts 
amendatory thereof. On the 23d of October, 1818, a tract 
of land belonging to the heirs of Daniel Weldon, deceased, 
(of wllicll the land in d ispu~e is a part) was condemued 
under the provisions of said charter, and a n  act subse- 
quentiy passed (1817). Said land was necessary for the 
purposes of the company, was then paid for and entered, 
and has ever since been in possession of said company. 
The locus in quo (which is particularly described i n  the case) 
is occupied by the defendant, under a lease from said com- 
pany. I11 1878, judgments were recovered against the com- 
pany in  favor of certain persons, executions issued thereon, 
and a t  the sheriff's sale in 1879, the plaintiff became the 
purchaser. Under the act of 1874-'75, ch. 198, an action 
was instituted in Halifax superior court (and is now pend- 
ing) for the dissolution of the company, appointment of st 

receiver, &c. If upon these facts the court s t d l  be of opin- 
ion that the plaintiff is entitled to recover, then judgment 
shall be rendered in his favor for the possession of the land 
and for costs ; but if otherwise, then a judgment of nonsuit 
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shall be entered. The court adjudged in favor of plaintiff 
and ordered a writ of possession to issue, ayd the defendant 
appealed. 

Messrs. Day & Zollicofer, Gillinm & Gatling, JIullen & Moore 
and J. B. Batchelor, for plaintiff. 

ilfi. Tim. N. Hill, for defendant. 

SMITH, C. J. The plaintiff purchased a t  a sale under ex- 
ecution against the Roanoke navigation company, certain 
land which had been theretofore condemned for its use, 
under the provisior~s of the act of incorporation, including 
the bed covered by the waters of the canal, a t  its terminus 
near Weldon, and in this suit seeks to recover possession. 
The defendant had leased the land from the company for a 
period which had expired before the day of sale, but still 
continued i n  possession, refwing to surrender to tbe 
plainiff. 

Under a n  act of the general assembly entitled " a n  act 
for the dissolution of the Roanoke navigation company," 
passed at  the session of 1874-'75, ch. 198, proceedings had 
been instituted i n  the superior court of Halifax and the 
con~plaint filed, but no further action taken at  the date of 
sale. Two objections are urged for the appellant : 

1. That  the proceeding to annul  the corporation and dis- 
pose of its property directed by the statute supersedes and 
renders nugatory the interference of a creditor, and that no 
title passed by the sheriff's deed ; and 

2. That  the canal bed, as severable from its general prop- 
erty and franchise, is not subject to execution. 

Tl'e propose to consider the last proposition first. In 
Sfcte v. Rises, 5 Ired., 297, a sale of so much of the road bed 
of the Portsmouth and Roanoke railroad company as was 
~ ~ i t h i n  the county of Northampton, under a n  execution at  
the instance of a judgment creditor, was held to be legal, 
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and the purchaser to have acquired title to the Innd. This 
was because of the assumed want of any other remedy for 
the creditor, and by force of the statute which authorized a 
plaintiff to sue out against a corporation debtor, " a  distringas 
o r j e r i  facias, as he  may think proper, and the said writs of 
distringas o r j e r i  facias mag be levied as well on the current 
money as on the goods, chattels, lands and tenements of the 
said corporation." Rev. Stat., ch. 26, 5 5. The  result of 
upholding this diversion of the property from the original 
and intended purposes of its condemnation to the use of the 
company, and the injustice done the former owner, whose 
damages were lessened by the advantages to bc derived from 
the construction of the proposed improvement, col'ldncted 
the mind of the late Chief Justice, x h o  presided a t  the trial 
in  the superior court, to the conclusion that the sale was not 
authorized bp law. Ic delivering the overruling opinion 
in  this court, RUFFIN, 6. J., declaring that " the legislature 
can prescribe what shalI or shall not be the subject of exe- 
cution," proceeds to say : " We agree that the franchise can- 
not be sold. I t  is intangible and vested in  a n  artificial 
being, of a particular organization, suited in the view of the 
legislature to the most proper and beneficial use of the fran- 
chise, and therefore i t  cannot be assigned to a person natu- 
ral or artificial, to which the legislature has not committed 
its exercise and emolument," and he adds: " W e  regret 
sincerely that it has hitherto escaped the attention of these 
companies and of the legislature, that some act was neces- 
sary, in order that such sales, when unavoidable, might be 
lnade with the least loss to the debtors and with the great- 
est advantage to the creditors and purchasers, by providing 
for keeping u p  the franchise with the estate." 

The  correctness of the general proposition that the prop- 
erty, real and personal, of corporations formed for the prose- 
cution of objects of personal benefit, as that belonging to 
individuals, may be seized and by sale appropriated to the 
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1 payment of its debts, does not admit of question. Between 
them the law makes no distinction, as has been repeatedly 
decided. Marylard v. Bank, 6 Gill. & Jol1n.,,205; Ev. L., 
&c., v. Buf. Hyd. Association, 64 N. Y., 561 ; Quee~~ V. 17ict. 
Park Co., 41 E. C. L. R., 544. But so far as the opinion, cx- 
cept by force of the statute, extends the liability to the estate 
of corporations created for public purposes, indispensable to 
the exercise of the conferred franchise and to the perform- 
ance of correlative duties, i t  is not in harmony with adju- 
dications elsewhere of the highest authority, and we are not 
disposed to enlarge the sphere of its operation. Some of the 
cases on the subject will be noticed. 

I n  Arnrnant v. President, &c., Turnpike C'o., 13 Serg. & 
Rawle, 210, the plaintiff bought a t  execution sale, "all  the 
right, title, interest and claim," of the company, " of, in  and 
,o ten mile.; of its road," with specified limits, and i t  was 
leld that he  acquired no property by his purchase. TILQH- 

MAN, C. J., declaring that '"he inconvenience would be ex- 
cessive, if the right of the company could be cut up into an 
indefinite number of small parts and invested in individ- 
uals," and that the turnpike company " alone were confided 
in, and they alone looked to, for a faithful performance of 
the important duties incumbent upon them. 

In. Gw v. Tide Water Canal, 24 How., (U. 8.) 257, execu- 
tion had been levied "on a house and lot, sundry canal 
boats, a wharf and sundry other lots," and an injunctio~l 
asked to restrain the sale. Chief Justice TANEY deliverirlg 
the opinion, uses this 'language : " The property seized by 
the marshal is of itself of scarcely any valuc apart from the 
franchise of taking toll with which i t  is connected in the 
hands of the company, and if sold under this fiwi jkc'acias 
without the franchise, would bring scarcely anything, but 
would yet, as i t  is essential to the working of the canal, ren- 
der the property of the company in the franchise, now so 

~ l u a b l e  and productive, utterly valueless," and he  adds : 
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" I t  would be against the principles of equity to allow a single 
creditor to destroy a fund to which other creditors had a 

right to look for payment, and equally against the princi- 
ples of equity to permit him to destroy the value of the 
property of the stockholders by dissevering from the franchise 
property which was essential to its useful existence." 

In  C'oe v. R. R. Co , 10 Ohio, 372, the rule is thus laid 
down : " When power is given to acquire an interest in real 
estate, for the singlo and exclusive purpose of the exercise 
of a franchise, and particu1,lrly when to acquire such inter- 
est there is a delegation of the power of eminent domain, 
the interest cannot be separated from the use to which alone it 
can be applied, and i f  the franchise cannot be conveyed, 
neither can the interest in real estute, with which i t  i s  connected. 

A very forcible and clear view of the subject is presented 
by WOODWARD, J., in  R. R. Co. v. Colwell, 39 Peun., 337. 
" Lands bought and not dedicated to corporate purposes are 
bound by the lien of judgments and are liable to be levied 
in execution and sold by the sheriff i n  the same manner, 
and with the same effect as the lands of any other debtor. 
As to land which has been appropriated to corporate objects, 
aud is necessary for the full enjoyment and exercise of any 
franchise of the company, whether acquired by purchase or 
by exercise of the delegated power of eminent domain, the 
company hold it elltirely exempt from levy and sale, and 
this on no ground of prerogative or corporate immunity, for 
the company can no more alien or transfer such land by 
tlleir own act than can a creditor by legal process, but the 
exemption rests on the public interests involved in  the cor- 
poration. For the sake of the public, whatever is essential 
to the corporate functions shall be retained by the corpora- 
tion. A railroad company could scarcely scconlplish the 
end of its being aftcr the ground on which its rails rest had 
been sold to a stranger.'" 

" The road, with all its appurtenances," remarks SHAKS- 



JUNE TER,M, 1880. 6 5 

WOOD, J., in the more recent case of Youngman v. R. R. Co., 
65 Penn., 278, "being necessary to the exercise of the fran- 
chise granted by the sale, could not be levied on and sold 
under execution on a judgment against thc corporation." 

The distinction between corporate property which can 
and cannot be reachcd by a j e ~ i  facias is well defined and 
strongly presented in  the opinion of T H O ~ S O N ,  C. J., in  a 
case determined in 1868, (Foster v. Fowler, 60 Penn., 27,) i n  
which, after discriminating between "those corporations that 
are agencies of the public, directly affecting it, and those 
which only affect i t  indirectly, by adding to its property in 
developing its natural resources or in improving its mental 
or moral qualities," he says : "Of the former are corpora- 
tions for the building of bridges, turnpike roads, railroads, 
canals, and the like. The public is directly interested in  
the results to bc produced by such corporations, in the fa- 
cilities afforded to travel and the movements of tradc and 
commerce. I t  is  ell settled that this usc IS not to be dis- 
turbed by the seizure of auy  part of t h e ~ r  property, essential 
to their active operations, by creditors. They must recover 
their debts by sequestering their earnings, allowing them 
to progress with their undertaking to accon~modate the pub- 
lic. This direct benefit to, and accominodation of the pub- 
lic clearly distinguish this class of con~gar~ies froin the sec- 
ond class, viz: private corporations, or those in which the 
public is but indirectly interested, such as mining and man- 
ufacturing, coal and iron companies, libraries, literary so- 
cieties, schools, and the like." 

In  our researches we have met with a single case, (Arthur 
v. Bank, 9 Sme. & Mar., Miss., 394,) recognizing the authori- 
ty and approving the decision in State v. Rives, and in  oppo- 
sition to the current of judicial opinion. 

The general words of the statute, which to some extent 
influenced that decision may without violence to their 
meaning admit  of a aarrower scope and be restricted to the 

5 



66 I N  THE SUPREME COURT. 

properly of private corporations, arld to that of public cor- 
porations, which may be replaced and is not indispensable 
to the exercise of their necessary functions and the discharge 
of public duties, upon the distinction taken in the cases 
cited. But we are not required to question the correctnew 
of the construction which so widely extends the application 
of the law. I t  has since been amended in accordance with 
the suggestion of the chief justice and the very remedy 
pointed out has been given. The franchises of a class of 
corporations, to which that then under consideration be- 
longs, with all the corporate property may now be reached 
and its profits applied to the satisfaction of the claims of 
creditors. To the section, remaining substantialiy un- 
changed, has been added the following : "And if the judg- 
ment or decree be against a railroad, or other corporation 
authorized to receive fare or tolld, the franchise of snch cor- 
poration, with all the rights and privileges thereof, so far as 
relates to the receiving of fare or tolls, and also all other 
corporate property, real and personal, may be taken 011 exe- 
cution and sold, under rules regulating the sale of real es- 
tate." Rev. Code, ch. 26, 5 9. The amendments further pro- 
vide for the manlier of selling and that the sheriff shall "de- 
liver to the purchaser possesion of all the corporate prop- 
erty connected with the franchise belonging to such corpo- 
ration in whatever county the same may be situated." $5 
10, 11. 

In furtherance of the same policy of preserving intact the 
corporate privileges bestowed for the public benefit, i t  has 
been enacted that purchasers of the property at  a mortgage 
sale shall $so facto become a body corporate and " succeed 
to all such franchises, rights and privileges, and perform all 
such duties " as the preceding corporation possessed, except 
that  they shall not incur liability for its obligations. Bat. 
Itev., ch. 26, $9 46 and 47. 

I t  will be observed that the subjection of the franchise to 
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execution is confined to such corporations as may "receive 
fare or tolls," leaving all others to the operation of the pre- 
existing law, and both acts look to the continued associa- 
tion of the property with the franchise. Thus the public 
interests remain unaffected by proceediilgs that result in 
a change of ownership merely, and a transfer of public du- 
ties from one to another party. This legislation springing 
out of the decision in Rives' case, and intended to obviate 
the  inconvenienc.es of a disr~lption of the company and the 
loss of those facilities for travel and transportation which i t  
had afforded, tnust, we think, be deemed an expression of 
the legislative will, to substitute the new in place of the 
former remedy. I t  secures to creditors all their just rights, 
yet in subordination to the higher public demand for a n  
unobstructed road, and without wrong to those from whom 
the land has been taken and appropriated to its use. I t  
must therefore be declared that the plaintiff acquired no es- 
tate in the land by virtue of the sale and sheriff deed. I t  
is unnecessary to pass upon the other defence. According 
to the case agreed, a nonsuit rnust be entered and i t  is so or- 
dered. 

Error. Reversed. 

T. L. SANDERSON and wife, Ex'rs, V. DANIEL DAILY. 

Hotion-Res Adjudicata-Execation on  Downant Judgmmt- 

Discharge i ~ z  B a n  Eruplcy- When to Ite Pleaded. 

1. Motions made in the progress of a cause to facilitate the trial, but 
which involve no substantial right, and the decision of which is not 
subject to appeal to this corirt, may be renewed as sub~equent events 
reqoire: but the doctriuc of res nGudictcta applies to motions affecting 
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a substantial right, and which may be the subject of appeal, but from 
the decision of which no a p p ~ a l  is taken. 

2. Uricter the foregoing rulc, it is not permissible to renew x motion be- 
fore the st~perior court clerk to issue execution on a dormant judgment 
~incles saction 256 of tile code, after a previous unsuccessf~~l motion to 
the same effect from the decision of which 110 xppcal was taken. 

3 Where a defendant obtains his discl~ar,vc in bankruptcy after judg- 
ment and hence has no opportunity to plead it, the clcfeuce is availa- 
ble upon a motion for leave to iswr exwntiou on such judgment when 
it bceomes dormant. 

(Wilson v. Lileberger, 82 N .  C., 412; Dawson v. Hartsjield. 79 N. C., 
334 ; Paschal1 v. Bdlock ,  80 N. G. ,  3'29 ; Bell v. Cunningham, S1 N. C., 
83, cited and approved.) 

MOTION to issue execution under C. C. P., 5 256, heard, 
on appeal from an  order of the Clerk, at  Spring Term, 1880, 
of PASQUOTANK Superior Court, before Graves, J. 

The judge reversed the order of the clerk, and held that 
plaintilfs are not entitled to have execution issued upon the 
judgments, and the plaintiff's appeal. 

Mr. C. W. Grandy, for plaintiffs. 
The  defendant not represented in this Court. 

SMITH, C. J. The  plaintiffs' testator, George W. Charles, 
in January, 1868, before a justice of the peace, recovered 
three several judgments against the defendant and another, 
on m-hich writs of fieri facias issued and were levied on his 
land. At spring term, ISGO, the judgments were transfer- 
red and docketed in the superior court of Pasquotank. On 
April 12,1871, executions were issued, whether they were 
writs of fieri faeins or vcnditioni exponas does not appear, and  
we must assume to have been the former, but no action 
seems to have been had under them. 

On December 25, 1867, the defendant filed his petition i n  
the district court of the United States and was adjudged a 
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bankrupt, and in January, 1869, obtained his discharge. On 
July 23, 1878, the plaiutiffs applied to the clerk for leave to 
issue execution under C. C. P., 5 256, and in opposition 
thereto the defendant set up his discharge in  bankruptcy 
and the statute of limitations. The application was denied. 
011 February 9th of the present year, (1580) after notlce and 
on affidavit under the act, the plaintiffs renewed their mo- 
tion before the clerk for leave to issue execution, which was 
allowed and the defendant appealed. On the hearing be- 
fore the judge, the defendant relied, as lle did before the 
clerk, mainly on two grounds of defence: 

1. The mattcr was res ndjudicutu, and the former decis- 
ion being upon the merits, was conc!usivz, and, except by 
appeal, not I-eviewable. 

2. The debt was discharged by the decree in bankruptcy 
and no process to enforce i t  was allowable. 

The ruling of the clerk was reversed and the plaintiffs 
appealed t,o this court. 

It is so~newliat difficult to draw the precise line which 
separates the class of motions'which notwithstanding a de- 
nial may be afterwards renewed, upon the discovery of new 
evidence, or for causes afterwards supervening, from the 
class in  which a decision upon the merits is final: but we 
have no hesitancy in assigning the present application to a 
place among the latter class. I n  substance and effect this 
proceeding to give life to a, dormant judgment is a new ac- 
tion and must be governed by the same rules in respect to 
the present question. As the granting of the motion would 
be decisive of the defences interposed, so the denial must 
be equally corlclusive against the right of the plaintiff to 
havc the process demanded. 

Motions made in the progress of a cause to facilitate the 
trial, but which involve no substantial right and the decis- 
ion of which i~ not subject to appeal to this court, may be 
rcnewed as subsequent events require, and are not obstructed 
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by the former action of the court. But if the decision does 
aff'ect a substantial right and may be reviewed arid corrected 
on appeal, and the complainirig party acquiesces, we see no 
reason why the decision should not be as co~~clusivc of the 
matters decided as thc determination of the action itself 
would be of the whole controversy. Without pursuing the 
discussion further we refer to what is said in  Wilson v. Linc- 
berger, 82 N. C., 412. 

It becomes url~~ecessary to consider the effect of the dis- 
charge in bankruptcy, further than to say that, as it had 
not been granted when the justice's judgments were ren- 
dered and was not then available, the ornission to ask a 
stay of the actions as contemplated by the bankrupt act, in  
order that the discharge whcu obtained might be used to 
defeat the actions, does not debar the defendant from bring- 
ing i t  forward when subsequent proceedings are instituted 
to enforce the debt. Dawson v. Ifarts$eld, 79 N. C., 334; 
I'dschall v. Bzdlock, 80 X. C., 329 ; Bell v. Cunuinghanz, 81 N. 
C., 83. 

It seems to have been relied on in the first application 
which was refused, and no reason exists for not allowing 
now a dsfence which cl-as eKectual then, as no negligence 
can be imputed to the defendant in offering i t  in bar in each 
case. 

There is no error in the ruling of the court and the judg- 
ment must be affirmed and i t  is so ordered. 

No error. Affirmed. 
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A. H. DAVIS v. NELSON DAVIS. 

L a d l o r d  and lbna?zt--Estoppel--Sunz~rbary Eject7ne)tt--Partie+- 

1. One who gains possession of 1:ind as the prnpcrty of another cannot 
1,rsist an  action for the recovery, brought after the terminntion of t,he 
Icnsc, by  showing a superior t.itle in :t third person or  in himself ac- 
q ~ ~ i r e t l  before or after the contract. He must srir~~erlcler possession to 
llis lcssor before he will bc allowed to controvert his title. 

2 This rule, which estops the tenant from contesting his lessor's title, 
preclt~ilcs all controversy as to the title to the land tlcrnisetl (save in 
s o n ~ e  exceptional cmes involving qui table  eiemente) and snpports the 
jn~isdiction of jnstices of the pexae over s u ~ n ~ i i a r y  proceedings in cjeet- 
o ~ e n t .  

3. The question of titlc which arrests fnr t l~cr  proeccdings before the j~is- 
tice is between the original ~ x ~ r t i e s  to thc iteLion, and jurisdiction once 
acquired cannot bc clivestcd by thc interveution of a stranger to the 
suit, asserting a parnrno~~fit  title in himsrlf. 

( S ~ n w t  v. Snzith, 2 h v . ,  238 ; Caller~drr v. Shcrrnnn, 5 Ired., 711 ; He?yer 
v. Bcatty, 76 N. C , 2 9 2  ; Abbott v. Cromartie, 72 N .  C. ,  293 ; Turner v. 
L w e ,  GG N. C , 413 ; Forsythc v. Bullock, 71 N. C. ,  133; Foster v. 
Penmy, 77 N .  C., 160; Rollins v. Rollins, 76 N. C., 261 ; Lytle v .  Rur- 
yiiz, S" N. C., 301 ; Rollins v. Ne~l,g,  76 N. C., 269, cited and ap- 
proved.) 

SUMNARY PROCEEDING in 13jeetmerit, instituted before a 
justice of the peace, arid tried OII appeal a t  Spring Term, 
ISSO, of HALIFAX S u ~ ~ e r i o r  Court, before G w l g c ~ ,  J. 

T h e  plaintiff claimed to liavc leased the land in question 
to  the defendant on the first of January. 1579, for a, term 
ending on the  31st of Decembcr of that  year, and alleged 
tha t  defendant had refused to surrender possession after the 
ex piration of said term. Tlie plaintiff testified on cross-ex- 
amination that  one Edwiu Schenck, of Baltimore, held a 
title to the land, but t l ~ a t  he  (plaintifT) had a written agree- 
ment  of Scl~enck to hold the title as security for about thir- 
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ty-two hundred dollars due him by the plaintiff. Tlie de- 
fendant illtroduced one Hardle as  a witness, who testified 
that he was the agent of Schenck, and as such, in  January, 
1880, he demanded possession of the plaintiff, and plaintiff 
thereupon surrendered the same; that he (witness) then 
leased the land to defendant for the year 1880, and defend- 
ant  was holding possession as tenant of Schenck. The 
plaintiff denied that he surrendered possession to Hardie. 
The following are the issues subn~itted to the jury, and their 
findings thereon : 

1. Did plaintiff, rent the land to defendant for the year 
1879 ? Answer : Yes. 

2. Does defendant hold over after the expiration of his 
term and after being ordered to quit?  Arismer : Yes. 

3. I s  Hardie the agent of Edwin Sclienck, the ~nortgagee 
of thc land ? Answer : Yes. 

4. Did Hardie, as such agent, rent theland to the defend- 
ant for the year 1SSO ? Answer : No. 

After the return of the verdict, and before jndgnleut was 
rendered, the defendant produced i l l  court a paper writing, 
signed by Hnrdie as agent of Schenck, authorizing tiefrxnd- 
ant to hold possessiorl of tile land for the year lSSO, as 
tenant of Schenck, alid directing him to pay the rent to 
Schenck. And thereupon the defendant moved t l ~ e  court 
for judgment against the plaintitf, dismissing the proceed- 
ings, which motion was refused. Judgment rer~dcied in 
favor of the plaintiff, and the defendant appealed. 

The plaintiff was not represented i n  t l ~ i s  court. 
Jfessrs. Gilliam (e: Gatling, for defendant. 

SAIITH, C. J .  The defendant entered into pnssessioil of the 
la r~d under a colltract of lease from the plaintiff for the year 
1879, and refuses to surrerider at the expiration of his term. 
No dcfence is set up by the defendant, but the recovery is 
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DAVIS 8. DAVIY. 

resisted by one Edwin Scllenck, a strauger to the action, on 
tlie allegatioli contained in the affidavit of his agent, that 
he is the legal owner of the land, and has himself leased i t  
to the defendant for the present year, and seeks to protect 
his occupancy from disturbance. The jury negative this 
clsim and say no such contract was enlered into. After 
verdict, the defendant introduced a written authority from 
said agent to him to remain in possession, and moved that  
the action be dis~nisscd. This was refused, and judgment 
entered for the plaintiff, and thereon by appeal tlie case 
comes to this court. 

It, is well settled doctrine that one who, as tenant, gains 
 possession^ cf the land of another, cannot resist an  action for 
its recovery, brought afrer the termination of the lease, by 
showing a superior title in another or in himself, acquired 
before or after the contract. The obligation to surrender 
becomes absolute and inclispensablc. " Honesty forbids," 
says RUFFIN, C. J., " tha t  he should obtain possession with 
t l ~ a t  view, or after getting it, thus use it." Smart v. Smith, 
2 Dev., 258. " Neither the tenant nor any onc clailiiiilg 
under him," remarks DANIEL, J., " can cor~trovert the larld- 
lord's title. H e  cannot put another person in possession, 
but must deliver n p  tlie prelnises to his own landlord." 
Catlender v. Sliernlan, 5 Ired., 711. 

" If he entered as tenant, or after entry had become such," 
is the language of RODMAN, J., " he was estopped from as- 
scrtirig his title, until he had restored the posgession to the 
plaintiff." Iieyer v. Beutty, 76 N. C., 202. Even a home- 
stead right cannot be asserted in opposition to the recovery. 
Abbgtt v. (:ro?nar-tie, 72 N. C., 292. 

The rule does not preclude the tenaut from sl~owing a n  
equitable title in liin~self on such circumstances as under 
our former system would call for the interposition of a court 
of equity for his relief, and which reljcf may now be ob- 
tained in  the action, as is held in Turner 1.. Lowe, 66 N. C., 
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413. Yet the force of the general proposition remains un-  
i n ~ p i r e d ,  that where the simple relation of lessor and lessee 
exists without other complications, the Iattcr cannot contest 
the title of the former. l ihml the  v. Bullock, 74 N. C., 135. 

The obligation to restore a pussessinn thus obtained, be- 
fore any enquiry i n  to the title is permitted, although spfing- 
ing from the contract, rests upon the foundation of good 
faith and honest dealing among men. 

The jurisdiction conferred upon justices of the peace to 
afford the surnnlary remetily asked by the plaintiff, is con- 
fined to cases in which "the title to real estate shall not be 
in controversy," and hence by virtue of the estoppel em- 
braces the demisoir premises of a tenant holding over. 
M'llen such controversy does arise, the jurisdiction ceases, 
and this fact must be therefore preliminarily determined. 
Bat. Rev., ch. 63, $ 17. Foster v. P c n ~ y ,  77 N. C., 160. 

The question of titlc which arrests further proceedings be- 
fore the justice is between the parties to the action and a ju- 
risdiction once acquired cannot, upon a reasonable construc- 
tion of the law, be direstcd by the intcrventioi~ of a stranger 
asserting a superior title in himself, the only effect of which 
would be to put an end to the action and defeat thc statu- 
tory rcmedy altogether. This would seem to be conclusive 
against the right to intervene, except in aid of nnd to de- 
fend the tenant's posscs~ion, under the rules of practicc ap- 
plicable in such cases. 

While an interl~leader is allowcd to come in and assert 
his clnirn to property in dispute in tlie superior court, as 
was  done in Rollins v. Rollins, 76 N. C., 264, and more re- 
cently in Lytle v. Bmgin, 82 N. C., 301, and i t  is said this 
m 2 1 y  be done in Rollins v. Ilcury, 76 N. C., 269, a case re- 
moved hy appeal from a justice's court, the learrlcd and ac- 
curate judge mlio delivers the opinion seems not to have di- 
rected his attention to the diffcrencc in this respect bctwcen 
an original and an appcllatc jurisdictiou, and to the conse- 
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quences of allowing the collateral cnqtiiry in the Iattcr. It 
is obvious that if an  issue involving the title to land cau be 
superadded to the pending controvcrsy, in the exercise of 
appellate jurisdiction, there would be constituted in a court 
where jurisdiction is de~ivat ive and dependent on the ap- 
peal, a ease of which thc court of original and primary ju- 
risdiction would not have had cognizance. Still less can an  
intervention be sustained in thc proceeding before thc jus- 
tice, as proposed in the present case, to protect the occu- 
pancy of an  estopped tenant by the dismissal of the action. 
The tenant cannot thus avail himself of the proffered ser- 
vice of one not his landlord as the jury dcclare. 

Tbc  plain and simple rule to which wc must adhere, is to 
compel the restoration of possession to hiin from whom it 
was obtained, and then leave ,211 the p a r t i ~ s  exposed to the 
just claims of each, aud of others against either or both. 
There is no error and the judgment is affirmed. 

No error. Affirmed. 

COTTEN & WARREN V. JOI-IN B. WILLOUGIIBY. 

Gmnt gf Property Not In Esse. 

Uniler the rule t l ~ a t  one may grant a thing not in esse of which he is the 
potrntial owner, a valid mortgage, a t  comrnou l a w ,  may be lnade by 
t l ~ c  owner of land of a crop sown thereon but not yet  growing. 

(IZobinson v. Ezlzzell, 72 N. C., 231, cited and approved.) 

CLAIM AND DELIVERY, tried at  Spring Term, 1878, of 
PITT Superior Court, before H e n ~ y ,  J. 

The defendant, to secure certain debts due the plaintiffs 
and to obtain supplies for carrying on his farming opera- 
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tions for that year, on May 26,1876, executed to them a 
mortgage deed conveying a mule and other articles of per- 
sonal property, " and a lien upon each and every of the said 
trolls to be cultivated and made upon the said land or farm 
during the present year, with full power to take possession 
of t l ~ e  said crops at any time and place after their matu- 
rity," and f'urthcr providing for the cxercise of the power, 
j11 ease of default in payment after the 1st day of Novem- 
ber. The plaintiffs furnished supplies under the mortgage 
to the value of $31, and refused to make further advances. 

The defendant failing to pay any portion of the moneys 
due, the plaintiffs, on November 3rd of that year, brought 
their action for clailn and delivery, under which the sheriff 
seized and placed in their posscssion the said mule, cart and 
two plows, and corn, fodder and cotton, the product of the 
farm. of the aggregate value as estimated by the jury of 
$319.37. The answer sets up a counter-claim for losses sus- 
tained i n  cultivating the land for want of the supplies the 
p l a i n t i s  were to advance, and alleges the deed to have beell 
obtaincd through false and freudulent representations which 
render it inoperative and void, and that upon its face the 
lien intended to be created depends for its efficacy upon 
the plaint,iffs' compliance with their obligations arising out 
of it. The only issues submitted to the jury were as to thc 
value of the property taken from the defendant arid of the 
plaintifTs' zdvancements. 

On the trial the plaintiffs proposed to show in  explana- 
tion or excuse for their failure to advance the full amount 
specified, that when the mortgage was given, the defeudant 
represented that he the11 had two bales of cotton which in  
a few days he would deliver to them, the proceeds of -cvhich 
were to be applied in  reduction of the secured note, and 
upon this assurance they were induced to enter into the ar- 
rangement to aid in the cultivation of the crops, and if this 
had been done, the mortgaged property would have been 
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amply sufficient to secure the residue of the indebtedness, in- 
cluding the advances, and that he refusing to deliver the 
cotton, they declined to increase the debt. The evidence on 
objection was rejected by the court and the plaintiffs except. 
Upon the findings of the jury the court adjudged that the 
defendant recover against the plaintiff's the full value of 
the goods seized and the costs of suit, from which the plain- 
tiffs appeal. 

Jfcssm. W. B. Rodnaun and Reade, Busbee & Busbee, for 
plaintiff's : Cited C1ar.k v. Farmr, 74 N. C., 686 ; Benjamin 
on Sales, 63 ; Story on Sales, § 185 ; Butt v. Ellctt, 19 Wall., 
744 ; 32 Ark., 598 ; 54 Miss., 351 ; 95 U. S. Rep., 16, and 
other cases. 

The defendant was not represented in this Court. 

SAIITI-I, C. J., after stating the case. The purpose of the 
present suit is to recover possession and control of the prop- 
erty in order to tbe execution of the trusts with which i t  is 
clothed, and if under the deed the title and right of pos- 
session are vested in tlie plaintiffs, as trustees, the action 
has been well brought, and the judgrneut rendered is wholly 
erroneous. The first enquiry then is as to the effect of the 
deed upon the property therein described. 

No doubt whatever cau be entertained as to the transfer 
of the legal title to such articles as were then in esse and 
upon which the conveyance could directly operate. The  
words used are appropriate to the object intended and the 
possession is necessary to the discharge of the trusts. 

I n  our opinion, for the purposes of the suit, the same re- 
sults must be ascribed to the operation of the instrument 
upon the growing or to be grown crops upon the farm. 
The lien given upon theni, to be effective, requires control 
and possession in  the mortgagees; for how otherwise could 
tLey be sold and the proceeds applied to the debt? And 
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this is rendered manifest by the very authority given to 
take possession after the first day of November. 1 Jonas 
Mort., 9 60. As this is the intent of the deed, can i t  have 
that effect upon a planted crop, (for it must he assuincd that 
the planting was prior, according to the course of husban- 
dry, to the making of the conveyance) and does a posscs- 
sory right thereto vest in the trustees at  or before the nia- 
turity of the crops? 

The  autliorities referred to i n  the brief of the plaintiffs' 
counsel fully support the affirmative of the proposition in- 
volved in the enquiry. While i t  is true that what has no 
existence, and whose future acquisition is uncertain and 
contingent, cannot be assigned by words of present convey- 
ance, and a contract relating thereto is entirely executory, 
there is an exception in the case of the future products of 
a substance which has ownership, and, as to incidents, have 
a potential and prospective existence, admitting of transfer 
by the owner of the property from which they spring. 

"So also, although the subjects of sale have no present ex- 
istence," says Judge STORY, "yet if i t  be the natural product 
or expected increase of something to which the seller has a 
present valid right, the sale will be good. Thus a valid 
sale may be made of the wine a vineyard is expected to pro- 
duce, or the grain that a field is expected to grsw:.@r the milk 
that a cow may yield during the coming year; or the ju$@re 
young that may be boru of the sheep owned by tbe ret l t~or 
a t  the time of the sale, or the wool that shall grow upon 
them." Story on Sales, § 185. To the same effect, Benj. on 
Sales, 63, 64. I 

In Butt v. Ellett, 19 Wall., 514, the supreme court of the 
United States declared t l ~ a t  while the mortgage clause in 
the instrument "could not operate as a mortgage because 
the crops to which i t  relates were not then i n  existence, 
when the crops grew the lien attached and bound them ef- 
fectually from that time." And the doctrine has been car- 
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r i d  so far as to hold the  future acquired property of a rail- 
road company embraced in  a g r a n t  of "all present and  future 
to be acquired property " of the  corpor:ltion, incident to thc  
use of t h e  road. Perwoc v. Coe, 23 Row., (U. S ) 12s ; D , L ! ~ -  
ham v. Railuluy Co., 1 Wall., 254; Robinson v. Ezell, 7 2  >T. 

C., 231. 
As tllen tlle plaintiffs by the terms of the deed were '.law- 

fully erititlecl to the p~ssession" of the  goods a n d  can main- 
tain the  action for claim and delivery u l ~ d e r  section 177 of 
C. C. P. the  judgment rendered must  have been bnsed on 
the  opinion tha t  the deed in its inception was void by rea- 
son of the  fraud superinducil!g its execution, or became so 
afterwarcls by the plaintiffs' non cornpliatlce with their etip- 
ulation fur supplies operating as a defeasance of the grant .  

While  ITe do not concede tha t  the  plaintiffs' previous 
false assurances and unfulfilled promise (and such is in  sub- 
stance t h e  averment in the  answer) can have this annul l ing 
effect upon a n  executed contract by which property passes, 
a n d  still less tha t  a mere subsequent violation of the  prom- 
ise can restore it to the  assignor, i t  is sufficient to say tha t  
the  imputed fraud has not been found by the j u r y  nor  facts 
statecl i n  the  case frorn which it  can be inferred, and its ex-  
istence rests entirely upon the disputed assertions of the de- 
fendant alone. The verdict simply ascertains the deficiency 
i n  the  amount  of the  supplies that  ought to have been provi- 
ded, a breach of the  plaintiffs' contract only, and  this does not 
authorize the  conclusions upon which the judgment de- 
pends for suppott. As the  facts of the  case presented in the  
appeal do not raise the  question perhaps intended to be 
presented on the appeal, nor warrant the judgmentl i t  must 
be reversed and  the cause remanded in order to the  further 
necessary findings to determine the rights of the respective 
parties. 

It may not be amiss to observe that if the  plaintiffs re- 
cover, they will hold as trustees, and as a l l  interested in the 
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fund  are before the court we see no reason why in the prcs- 
ent proceding the mortgage may not be foreclosed, the 
equities involved acljustecl and the whole matter finally ad- 
judicated in the action. It is unnecessary to consider the 
question of evidencc in this aspect of the case. Judgment 
reversed and new trial granted. Let this 

Error. 

Nortgnge Xecupities-Apprgriation of Payments. 

1. \%'here a new note is given in s~ibstitr~tion of x former one seeured by 
mortgage, the presumption is, in the absence of c o u ~ ~ t e r v a i l i ~ ~ g  cvi- 
clencr, that the new note retains lhc secnrity of the old one. 

2. Where there are two separate and distinct debts, if the debtor does 
not, the creditor may, appropriate a payment made by the formrr, and 
if ~leither has (lone so, the law rnalws the appropriation to  the most 
precarious, that is to an  unsccnrcd III prcfereucc to a securcd debt. 

3. T h e r e  a mortgagee holdinc a secured and unsecr~red debt, sells the 
mortgaged property nndcr a power, he is a trustee for himself to the 
extent of the mortgage debt, and for the debtor a s  to  thc balance ill 
his I~ands .  

(Hyman v. Devereux, 63 N. C., G24 ; Kidder v McIlhenny, 81 N. C., 123 ; 
Jenlcins v. Beal, 70 N. C., 410 ; Moss v. Adains, 4 Ired. Eq., .22 ; Jen- 
kins v. Smilh, 72 N. C., 29G ; Boyden v. Bank, 65 N. C., 13, ci:ed, dis- 
tinguished and approved.) 

CIVIL ACTJON for Claim and Delivery, tried a t  Fall  Term, 
1879, of CUMBERLAND Superior Court, before Seymour, J. 

The  opinion states the facts. The  matter in  controversy 
was, whether the  mortgage had been discharged. Verdict 
and judgment for defendants, appeal by plaintiffs. 
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VICK W .  SMITH. 

JIessrs. Duwmz Rose and McRae & Broadfoot, for plain ti Es. 
Jfessrs. T H. Sutton and Hinsdale & Devcwzu, for defend- 

ants. 

SMITH, C. J. 011 June 10, 1874, the defendants executcd 
their note to the plaintiffs in the sum of $600 for money 
loaned to pay the purcbase nloney of certain articles of per- 
sonal property, for the possession of which the action is 
brought, and to secure the debt, on the same day, by niort- 
gage deed conveyed the same to the plaintiffs. Some nlonths 
thereafter, a n e w  note for the same sum and without an  en- 
dorser, was given by the defendants to the plaintiffs, and 
the first cancelled. The plaintifk were commission mer- 
chants and kept a running account with thc defendants of 
their mutual dealings, and there was always due from tho 
defendants $600 or more, from the making of their mort- 
gege to the commenccment of this action, or as we under- 
stand the statement, outside of the mortgage debt, there 
never was a n  excess of  payment^ to the credit of the debtors, 

The  only point in controversy is whether the consign- 
ments made by the defendants have discharged the secured 
debt, leaving a n  unsecured balance of about the same 
amount, and thus exonerate the property from the lien of 
the mortgage. 

There was conflicting testimony as to an  alleged under- 
standing or agreement between the parties, when the mort- 
gage was given, that i t  was to he a collateral security for all  
the advances made or to be made. The court charged the 
jury that if such was the agreement, the plaintiffs would be 
entitled to their verdict, but that in the absence of any such 
understanding and of any agreement that the renewal note 
should be protected by the mortgage, the proceeds from de- 
fendants' consignments were to be applied in exoneration of 
the mortgage, and if sufficient, in d ischrge  of the secured 
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debt. There is error in  the instruetion, and there must be 
a new trial. 

The  second or substituted note for the same debt was, 
equally with that cancelled, by the mortgage, un- 
less the parties otherwise intended, and the burden of proof 
rested, not upon the plaintiffs, but upon the defendants, to 
show that common intent. " When a new note or bond is 
given for an anteccdeuC debt, the presumption is that it was 
not given as an extinguishment, unless them be proof that 
such was the intention ; still less can i t  be presumed in the 
absence of proof that a creditor who takcs a note in the place 
of a fornler one, intended to discharge the mortgage." IIy- 
man v. Deverevr, 63 N. C., 624; l i i d d e ~  v. JfcIlhenny, 81 N. 
C., 123. 

We think there is also error in the charge as to the ap- 
plication of the defendants' successive payments or consign- 
ments, and while i t  does not appear in the case that the 
note is charged in the general account, i t  woulcl ni a ~ e  1- no 
difference in the operation of t11c rule if i t  did. The note 
subsists as an independent security for money loancd, and 
has no proper place as an item in a general runniug ac- 
count, and if so eatered on the plaintiffs' books to show the 
resulting indebtedness and for convenience of reference, the 
fact does not impair their lcgal rights, nor change their re- 
lations as creditors of the defendants. The  principle, so well 
settled, then applies, and if the debtor does not, the creditor 
may appropriate the payment, and if neither has done so, 
the law makes the appropriation to the most precarious, 
that is to a n  unsecured in  preference to a secured debt. 
Jenkins v. Bed, 70 N. C., 440 ; Moss v. Adams, 4 Ired. Eq ,42.  

Whether the plaintiffs have not in the very act of eiiter- 
ing  the debits and credits of a continuing account a1)plied 
the one to the other, i t  is quite certain they have nlade no 
such application to the mortgage debt. That, so far as the 
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ease shows, renlains uncanceled in thrir hands and with lio 
paynmcnts endorsed, and subsisls as an  original ohli5ation. 

The case relied on for defendants (Jenkins v. Snrith, 72 N. 
C., 296,) does not support tlie rul i i~gs of t l ~ e  court, for there 
were not two separate and irideperlt3ent sources of indebted- 
ness, aud the Chief Justice declarcs that the case of ,Jenkins 
v. Bed, m p r a ,  docs not apply, for " here there are not dls- 
tinct debts and a distinct payment, but a running account 
i n  wlricli the money advanced is charged as items of debit, 
and the proceeds are entered as items of credit without ally 
reference to the h c t  that the plaintiff held the bond sued on 
as a collateral security for thc first items of debit." The  
bond referred to was a guaranty that moneys advanccd 
wi t l~ in  a specified period should be met by adequate con- 
signments of cotton to be sent within a limited time, and 
the fund was thus appropriated, the court holding that the 
restricted quantity of part of the moneys advanced did not 
affect the nature of the debt itself, or remove i t  from its 
proper place in the account as one of its items. 

I n  regard to running accounts and their adjustment, the 
rule is very concisely stated in B o y d c n  v. Baq~k,  65 N. C., 13, 
thus : " The first money paid in is tlie first money paid out," 
and the true debt consists of the diff'erence between the re- 
l n a ~ n i n g  items. But while the plaintiff' may be entitled to 
the possession of the property, and thc aid of the court i n  
obtaining it, they will hold i t  only for the security of what 
may be due on the mortgage debt, and with a resulting 
trust for the debtors, and should they retain, as these pur- 
poses can only be accomplished unless tllc property be re- 
deemed by a sale, we see no reason why, as we have already 
intimated in  a similar case decided a t  tho present term, 
(Cotten v. JVilloughby, ante 75) the sale may not be made, or 
the plaintiffs charged with the value of property and of its 
use, and the equities adjusted under the direction of the 
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WOB~RLE 'U. LEACH. 

court in the pending action. The judgment below is re- 
versed and a new trial granted. This vill be certified. 

PER CUMAM. Venire de n o ~ o .  

JORDAN WOJIBLE V. M. T .  L E A C H  

1. A complaint for converting a mortgaged crop which avers title ~ o c ~ i c h  
crop raised by the mortgagor am1 by him cnonveyed to the plaintiff; its 
delivery to  the defendant, its value, and its appropriat~ou by the de- 
fendant to his own w e  after tlemancl by the plhintix, is a concise and 
definitc statement of every inaterial fact upon slrich the right to re 
cover depends, and cornplies n ith section 93 of the code. 

2. An action for damages for converting a crop. of greater valne than 
fifty dollars, is not fonnded on an implied contract, and hence is not 
within the cognizance of a justice's court. 

3. Exceptions will not be heard in this court, allcging a defect of evi- 
dence on points not in issue in the court below. 

4 In  this action lo determine the owners l~ ip  of the cotton, i t  is not compe- 
tent for the court t o  adjust the equities between the parties growingout 
of the fact that the plaintiff has also a mortgage on the land which pro- 
duced the cotton. 

5. One who gives a mortpage on a crop to  obtain supplies, nnder thc pro- 
visions of Bat. Rev., ch. G5, $ 19, is estopped from asserting that ar- 
ticles which he receives a s  a compliance with the contract are not 
"supplies" within the mewnir~g of the statute ; and a second mortgagee 
who acquires an  iuterest in the clop after such advances are made, 
stands in rlo better plight, and is likewise bound by such admission. 

(Noore v. h o b b s ,  77 N. C , 65 ; W i n s l o w  v. Weith, 66 N. C . ,  432 ; Clark 
v. Fawar. 74 N .  C . ,  686, cited and approved.) 

CIVIL ACTION tried at Spring Term, 1880, of WAKE Supe- 
rior Court, before Gudger, J. 
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Verdict for plaintiff, judgment, appeal by defendant. 

JJr. A. 2CL Lewis, for plaintiff. 
illessrs Reade, Busbee & Busbee, for defendant. 

SMITH, C. J. The  plaintiff's claim to the cottoll, the re- 
covery of which, or its value, is the object of this action, is 
derived under an agricultural lien created by a mortgagc 
made hfarch 2, 1877, by one Sandy Williams, pursuant to 
tlle provisions of the act of 1867 (Bat. Rev., ch, 66, $ 19,) 
which cotton he alleges has been appropriated by the de- 
fendant to his own use. 

The defendant's coullsel moved that the action be dis- 
missed, and being overruled, put in his answer denying the 
plaintiff's right and asserting title in himself under a simi- 
lar instrument executed on the 20th day of the samemonth. 

Issues involving the matters io dispute were submitted to 
the jury and their responses arc ali favorable to the plain- 
tifr, arid judgment being rendered thereon, the defendant 
appealed. 

The record shows various exceptiniis taken during thc 
progress of the trial, which will be considered in  their 
proper order : 

1. The refusal of tlie motio~i to dismiss the action : This 
is put  or1 the grounds, first, that the cornplaint does not con- 
tain a sufficient statement of a cause of action, and if i t  does, 
secondly, that it is not within the jurisdiction of the court. 
W e  think ncither proposition can be maintained. The  
corny)laint avers title to the crop rk~ised by the said Sandy 
Williams and conveyed by his mortgage to thc plaintiff, its 
delivery to the defendant in the fall of the same year, its 
value and its appropriation by tlie defendant, after demand, 
to his own use. This is a colicise and definite statement of 
every material fact upon wliiclm tlle right to recover depends, 
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and complies with the requirements of C. C. P., $ 93, con- 
strued in Moore v. IIolibs, 77 N. C.,  65. 

The  action is for a tortions taking and withholding of the 
plaintiff's property, and tlie damages claimed therefor are 
for more than fifty dollars, of which the superior court has 
exclusive jurisdiction. Acts 1876-'77, ch. 251. The  de- 
fendant's counsel argued that as the value of tlie property 
was sougl~t  the obligation of the defendant to accounl there- 
for arose out of an implied cor~tract, and under the author- 
ity of l ~ ~ n s l o w  v. Weith, 66 N. C., 432, was cognizable only 
before a justice of tile peace. This is a miscoriception of the 
principle of law recognjzecl and acted on in that case. The  
rule is this : Whcn one wrongfully takes the personal prop- 
erty of another arid sells it, the owner mzy waive the tort, 
affirm the contract of sale and sue for the proceeds, as money 
received to his use, and this wonld be an action upon an  
iniplied contract. 

2. During the trial, evidence was offered and, on objec- 
tion, admittcd to prove that a part of tlie advances required 
by t l ~ c  plaintiff's mortgage was made by him under an or- 
der of the mortgagor. The exception was not pressed din 

this court, and is clearly unavailing. The delivery upon 
im order is a delivery for all ! ep1  purposes to the person 
m-ho gives thc order. I t  was riot necessary for Williams to 
go i n  pcrxm for the articles needed, his order answers tlie 
san1e purpose and tlie authority, whether in  writing or pa- 
rol, justifies the delivery. Nor was the plaintiff bound to 
Fee that the property went to Williams and was used on his 
farm. The  p1aintiiI"s duty was discharged by furuishing 
them. 

3. There were also exceptions taken to tlie refusal of the 
court to give certain instructions to the jury, as follows : (1) 
Tim-e was no evidence that the cotton converted by defend- 
an t  was raised on the land of Williams, nor (2) That  it was 
of the crop of 1877, nor (3) That  the aclvanccs were made 
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by the plaintiff after the execution of his mortgage, and 
(4) That the articles furnished were of the kind required to 
create the statutory lien, not being " money or supplies " ad- 
ranced " to be expended " in the cultivation of the crop. 

The  identity of the crop conveyed to t11e plaintiff with 
that  delivered to the defendant is averred in the complaint, 
not denied in the auswer, and is not an  issue submitted. 
The  plaiutiff in  section 2 of his complaint says "that  the 
said Sandy Williams made of the crop of 1877 aforesaid " 
(referring to the previous allegation of the mortgage of the 
crop to himself') "one and a half bales of cotton and deliv- 
ered the same to the defendant 011 or  about the latter part of 
the year 1877, which said cotton was worth a t  the time of de- 
livery to the defendant, about sixty-five dollars." The de- 
fendant replies : " As to the allegation in the second sec- 
tion of the quantity of cotton made by Eandy Williams, de- 
fendant has no  knowledge or information sufficient to form 
a belief," and then proceeds to assert his own title thereto. 
The  second issue is drawn to meet this point only-" What 
amount of cotton raised by Stmdy Williams upon t l ~ e  land 
mentioned in the mortgage in the year 1877, did the de- 
fendant receive from him ? " The identity of the cotton 
was not in  controversy, and the-jury were only to ascertain 
as  to its quantity and value. The  instruction asked was 
not therefore pertinent to any enquiry and was properly 
rejected. We do not mean however to intimate that there 
was not suficient evidence of the fact if i t  had been liti- 
gated. 

The  second exception rests upon the same basis and for 
the reasons given is equally untenable. 

7 hc exception that there was no evidence of the delivery 
of the articles advanced antecedent to the making of the 
mortgage is equally without support. We are not prepared 
to say that its validity is at  all dependent upon their being 
furnished after the actual execution of the mortgage deed. 
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They were furnished the same day and were delivered and 
accepted as a compliance with the provisions of the mort- 
gage and this would seem sufficient to sustain the convey- 
ance and authorize the recovery. But the plaintiff testifies 
upon cross-examination that while the advances made by 
himself, in value $78, were on the same day, and he could 
not say whether i t  was before or after the execution of the 
instrument, i t  was his practice in  sue!] cases, not to deliver 
till the security was given, and he adds: " 1 think I did so 
in this case.'' This testimony in connection with the trans- 
action itself was su6cient to warrant the jury in finding 
the delivery of the supplies to be after the making of the 
deed. 

4. The  court was also requested and declined to charge 
that the plaintiff was bound first to cpply the land con- 
veyed to him in  satisfactior, of his debt beforc the crop upon 
which the doubie lien rested. This question does not arise 
and the adjustment of the equities among different credi- 
tors is not before thc court. The  contention is as to the 
ownership of the cotton, arid if the plaintiff's deed is 
effectual, as i t  is prior in time, he has the preferable righl. 

5. Thc court was asked to ~ns t ruc t  the jury that the mule, 
collar and harness and wagon were not supplies within the 

'meaning of the statute, and hence the coriveyauce was in- 
operative to convey the crop. 

There may be and often is, much difficulty in defining 
the scope and extent of the terms employed in the statute, 
and in determining whetl~cr articles :dvanccd can be prop- 
erly said to have been used or expended in cultivating tlle 
crop. While the body of the mule is not necessarily worn 
out in the summer's work, his physical energies are cm- 
ployed and " expended " in its production. So plows and 
other agricultural irnplemerits, undoubtedly comprehended 
in thc act, are not often worn or11 by use for a siriglc season, 
and may, like the horse or mule, last for several years. The 
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need of force to draw the plow is as essential as the plow 
itself to the making of the crop. Where between them will 
the line of distinction be drawn ? We are not willing 
therefore to concede, i n  giving cff'ect to the manifest policy of 
the law, that the services of the mule and if so the mule 
itself as well as the wiigon and harness, arc not supplies, 
expended within its meaning. 

I n  Clark v. f i r r a r ,  14 N. C., 686, the act is carefnlly ana- 
lyzed, arid its reqoirements, in order to the constitutii~g an  
agricultural lien pointed out and explained, but the con- 
struction does not exclude such articles as we have men- 
tiorred, and leaves that an open question still. But whether 
the articles are strictly supplies expended under the statute 
or not, they are advanced and accepted as a compliance with 
the contract by the mortgagor, before any interest is ac- 
quired by the defendant in the crop, and this removes any  
objection to the conveyance on that ground. As the mort- 
gagor must determine his own ueeds in conducting his farm, 
and the articles are themselves appropriate, and perhaps in- 
dispensable to his operation?, the acceptance must be dcemcd 
conclusive between the parties, and not less so upon the 
claim of a subsequently derived title. Had the mortgagor 
refused to take them, or preferred such supplies as are with- 
in the restricted sense in which the words are understood by 
the defendant's counsel, they might with equal convenience 
have been furnished by the mortgagee, and now to permit 
the repudiation of the instrument for such reasotis would be 
a fraud upon the plaintiff. 

" A mortgage or judgment may be taken and held," sags 
Clxmcellor KENT, "as  a security for future advances and 
responsibilities to the extent of it, when this is a constitu- 
ent part of the original agreement, and the future advances 
will be covered by the lien, in preference to the claim under 
a junior intervening incumbrance with notice of the agree- 
ment." 4 Kent  Corn., 197. I n  the note it is said : " The 
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proposition in  the text, it is believed, must be understood 
with the qualification that tlle advances must be made be- 
fore the junior incu~nhrance is crested." 

That  tile crop planted or to be planted upon one's land is 
i?~  essc in  the sense that when i t  springs up, the titlc vests in 
the n:ortgagee, and that tlie instrurnerlt may operate as a 
ixortg:~ge, we will only refer to Cotten v. H7illouyhby, ante 75, 
nild to the authorities tllere cited. 

I t  is suggcstcd that while this may be the effect of such 
an  i~~s t ru rncn t  between the parties to it, i t  does not extend 
to a subsequent purchaser or mortgagee of the same prop- 
erty. We think the doctrine is not thus limited, and that 
the conveyance is equally effectual ag:?inst both. 

This action is prosecuted by the owner of the cotton 
agai~tst  one who takes and coriverts i t  to his own use, of 
which the dernar~d and refusal, altllough not Ihcmselves a 
conversion, arc fill1 evidence of such conversion. 

There is no error, therefore, in tlie rulings of the court, 
and the judgment must be affirmed. 

No error. Affirmed. 

J. W. TYSON v. J. A. WrALSTOB, Adm'r, and others. 

Exectitors urrd Admi?~istrafog~s-Se2tlent of Estates- I!Vho Re- 
sponsible for Debts. 

1. A testator. after certain spccific devises and bequests t o  his sons, left 
tile residue of his estate, real xud personal, to  his three daughters, 
charged with rhe pajment  of hie debts ahd certain pecuuiary legacies. 
H c  f u ~  ther dirccted that tlie da~ighters sho111d live on the land until the 
majol ity of the J oungcst, n h e n  all  the property should be divided. 
The  executors, who were also ~ppo in t ed  by the will guardians of the 
daughters, were empowered by the testator to purcliase "farming im- 
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plements, teams, and snch other things as may bc necessary," and "to 
employ laborers by paying them wages in money or a portion of the 
crops," in order to raiae a soficiency from tlir land for tlw support and 
etlucxtion of the clar~ghters. T h e  execntors, A and 13, both died bc,fore 
the estate and gu:trclianellip h:d been ~ e t t l r d  and determined, but A, 
in his life t ime,  had oht:li~recl from the plaintifl'labor au(1 supplies for 
m:k i r~g  c r o p  on said l a r~d  devised to tlio danghtrra : Held, that  the 
esecntor or  ndmiuistrator of A, and not the administrator d. b. n. of 
A's testator, was responsible to t h e p l a i ~ o t b f  for snch ir~debteduess. 

2. Where the will does not create a trust for the pxyn~ent  of debts, an  
executor is liable personally, and not in his reprcswltatiw capacity, on 
demands originating wholly after the death of 111s testator. 

(lie~ehner v. N c R a e ,  80 N C , 219 ; Bailey v. Wheelrr. 4 J o n e ~ ,  159 ; 
Devnne v. Royal, 7 Jones, 426 ; Kesslw v. Hall, 64 N. C.,  60 ; Hall v. 
CT-aige, 65 N. C., 51 ; E'easendtn v. Jotles, 7 Jones, 14, cited aucl ap- 
proved.) 

CIVIL ACTION, tried on appeal from a justice of the peace, 
a t  Spring Term, 18'78, of PITT Superior Court, before 
Elmzry, J. 

Jeptha Walston left a last will and testament whereiu 
after devising and bequeathing lands and personal property 
to his two sons, Joseph A. Walston and John J. Walston, he 
devised and bequeathed his home tract of land, containing 
four hundred and forty acred, and all the residue of his 
estate, riot given to others, to his three daughters, Martha, 
Amanda and Della, charging- the personalty (within the 
residuary gift) with the debts of the testator, with a pecu- 
niary legacy of five hundred dollars to a son of his wife by 
a former husband, and with a legacy of one thousand dollars 
to his wife. And a~luong the clauses of the will material to 
the decision of' the question presented on the appeal, are the 
following: 

" I  give and devise to my three daughters (above named) 
their heirs and assigns forever, the tract of land on which T 
now reside in Pitt  county, containing four hundred and 
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forty acres, more or less. The residue of my property and 
estate of every description after paying my debts, funeral 
expenses, and settling my estate, the bequest of five hundred 
dollars to my step-son, Charles Taylor, aud one thousand 
doliars to my wife, as secured to her by a written agreement 
entered into between us before our intermarriage, I give and 
bequeath unto my said three daughters, their executors and 
administrators. 

" I t  is my will and desire, and I do hereby direct, that the 
Iand aud other property and estate herein devised and be- 
queathed to my three daughters, be kept in common and 
not divided between them until the youngest one of them 
shall attain the age of twenty-one years; that until t l~en, 
they may be permitted to reside on the land and be sup- 
ported and educated out of the armual income which may 
arise from the sale of the surplus crops made on the land 
under the management and direction of their guardians 
hereinafter appointed, provided however, that in case either 
of my daughters should marry before the time arrives for 
the division to be made, she shall not be permitted to live 
on the land aft,er such marriage, but shall be entitled to re- 
ceive annually one-thii-d of the income arising from the 
land, to be ascertained by deducting from the gross sales of 
surplus crops the expenses incurred in  producing the crops, 
and the expenses incurred in  the support and education of 
the unmarried daughters. And for the purpose of enabling 
the guardians to carry on the farm-property, I hereby au- 
thorize and etnpower them from time to time to purchase 
farming implenlents, teams, arid such other things as inny 
be neccssary for that purpose, and to employ laborer, by 
paying them wages in money or a portion of the crops as 
they, the guardians, may deem best for the interest of my 
daughters." 

The testator appointed his brother, W. Walstou, and his 
son, J. J. Wdston, executors of his will, and the same per- 
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sons guardians of the person and property of his three 
daughters. Both of the executors are dead, (of whom J.  J. 
Walston was the survivor,) and thereupon Joseph A. UTals- 
ton was appointed administrator d. O. f i .  of Jeptha Walston, 
and B. W. Brown became ad'ruinistrator of J. J. Walston, 
and J .  R. Tl~igpen qualified as guardian of Della, all of 
;vhom arc parties irefendant, the other two daughters, Martha 
and Amanda, having sold and assigned all their interest 
ur:der the will to J .  J. Walston, one of the guardians. 

The claim of the plaintiff is for work and labor done on 
the lands devised to the three daughters and advances in 
money to J. J. Walston, and t l ~ e  account sued on is charged 
to J. J .  Walston as executor of Jeptha Walston. And i t  is 
stated i n  the case of appcal that the services and money 
sought to be recovered were rendered and advanced when 
J. J. Walston was living on the land with his ward, Della, 
and after the death of his co-guardian, and after the pur- 
chase of the shares of the other two daughters. 

The  question presented for decision in the court below, 
and for review in  this court on appeal, is on whom the lia- 
bility rests for the plaintiff's claim ? whether on the estate 
of Jeptha Walston, or on the estate of J. J. Walston, during 
whose guardianship the debt was contracted, or on the es- 
tate of Della, the ward, in  the hands of J. R. Thigpen, her 
present guardian ? ' 

The court below held that the liability was on the ad- 
ministrator d. b. n. of JepLha Walston, and the appeal by 
him presents the question of the legal accuracy of that 
judgment.' 

Mr. W. B. Rodman, for plaintiff. 
Messrs. J. B. Yellowley and J. B. Batchelor, for defendants. 

DILLARD, J., after stating the caee. The  intention of the 
testator was, and such we think is the legal effect of the will, 
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to dispose of his estate of every kind. After giving real and 
personal property specifically described to his sons, Joseph 
A. and J. J. Welston, he devised his home place and all the 
residue of his estate not given to them, to his three daugh- 
ters, charged with his debts and two pecuniary legacies, one 
to his step-son and the other to his wife. This being done, 
clearly there mould be no dvbts or liabilities contractd by 
the testator to pay, and nothing left in the hands of the 
executors as such to pay with. Hence it would seern to 
have been the purpose of the testator to put his entire estate 
as soon as possible in the dwisees and legatees respectively, 
including the residuary fund to the daughters after paying 
his debts and the two pecuniary lcgacies, and not to have 
continued i t  as a trust i11 the executors to be answerable out 
of his general assets for the possible debts contracted on be- 
half of his daughters in  the conduct of tlie farm devised to 
them, which mlgllt come as a burden on property spccifi- 
callv willed to others. 

This view of non-liability of the estate of the testator for 
the possible debts contracted for labor on tlre farm devised 
to the daughters, is put beyond question, when regard is had 
to the manner of thc devise and the special directions given 
by the testator jn refercnce to the managerueut of their 
property. The gift is of the home tract of land of four 
hundred acres, presently elljoyable by tlie daughters as  an 
actual residence, and to be kept in conlmon until the full 
age of the youngest, with the support and education of each 
from the annual income from the sale of crops to be 
made under the management a i d  direction of their guar- 
dians, who are appointed in the wil l  and are the same per- 
sons who are ilarned execut,ors therein. And to the end 
that there may be income from crops raised on the farm, 
the testator empowers the guardians " from time to time to 
purchase farming implements, teams, and such other things 
as  may be necessary for that purpose, and to employ laborers 
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a t  wages in money or a portion of the crops, as they may 
deem best." Frotn this provision of the mill, we take the 
intention to be clear that the land was to vest iu possession 
at  the death of the devisor, and to pass at  once into the 
tnsnagcment of the gfiardians, and be worked undcr their 
control and direction ; and that the expectation was, that  
the crops raised after paying all expeilses in producing 
them, including the payment of wages to laborers, would 
yield a surplus adequate to etlucate the daughters. We 
think therefore the true intent and  neatl ling of the will is, 
that the trust of coriductirlg the farm and paying expenses 
thereby incurred was put on UT. Walston arid J. J. Walston 
i n  their characters as guardiaus, and that the means for 
such purpose was to bc derived from tlie sale of crops, or 
money in their hands as the net surplus of the residuary 
fund belonging to the tlaugllters. 

Seeing tlier~ that the pl:tintiff cannot look to the personal 
representative of Jeptha Walston, on the notion that  the 
will creatcd a trust for t l ~ e  payment of liis and such like 
debts, there can be no action agzinst hirn in any other view, 
because no executor or administrator can be subjected in 
his representative capacity on any detnniid created or origi- 
nating wholly after the death of 11is testator or intestate. 
I<e?.ch?w v. JrlcRne, 80 N. C., 219; Hailey v. JVl~eele~,  4 Jones, 
159 ; &vane v. IZoyal, 7 Jones, 426 ; h'essler v. IIdl, 64 N. C., 
60 ; Hall  v. Crnip, 65 N. C., 51. 

How therl is tlie plaintiff to be paid ? He ought to he 
paid liis debt by some one. Tile labor and advances of the 
plaintiff for whicll this action is brought, were rendered 
and furnished on the land deviscd to the three daughters ; 
but i t  was zit the time when J. J. Walston, tile surviving 
guardian and then the owner by purchase of the shares of 
Martha and Amanda, was living on the land with Della, 
now the ward of J. R. Thigpeli, and therefore i t  is to be 
taken that the debt was made upon an express' or implied 
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contract with J. J. Walston, who was then occupying and 
conducting the farm for himself and Della. 

J. J. Walston being in possession and conducting the 
farnl for himself and Della, and contracting with the plain- 
tiff as we have seen, the liability was on him in  his life 
time, and on his administrator ~ i n c e  his death to pay 
the plaintiff, with the right in accounting with Della in 
respect of her third interest in the crops sold and other 
assets embraced in the residuary fun(1, to take a proper 
credit on account of the plaintiff's debt, that is, for one- 
third thereof. Della being in wardship is not herself per- 
sonally responsible, nor Thigpen, her present guardian, but 
only the administrator of J. J. Walston. Where there is a 
guardian, the in fan t cannot con tract even for necessaries. 
And hence the contract of the plaintiff, express or implied, 
must have been made with J. J. Walston, her then guardian, 
and his cause of action was against him in his life timc, 
and against his administrator since his death. Fessenden v. 
Jones, 7 Jones, 14, and cases cited. 

The  conclusion then is, that  H i s  Honor erred in  adjudg- 
ing Joseph A. Walston, as administrator d. b. n. with the 
will annexed of Jeptha Walston, to be responsible for the 
plainlifl's demand, and the judgment below to that effect 
is reversed. 

Error. Reversed. 

J. A. POLLARD,  Executor, v. XTJAS POLT,ARD and otl~ers. 

Constwction of Will. 

A testator, after devising to hie wife a life estate in the lot on which his 
clwelling stood, and providing for her a life annuity, to be raised by the 
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rents of nnother tract, devised to his daughter, son am1 granclco~r, :t 
tl~irtl tract, "eqnally, to be by them held ill common " during the life 
of his wife. The mill further dirt~ctcd that after the wife's death the 
executor shoulcl sell the last ~ncntioucd tract "and also the piece cli- 
rwtcd to be lwsed and let" for the bencfit of said wife, and that tile 
proceetls thcrcfrom should be equ:~lly dividcd between such chiltlrc~; 
autl grand-cldcl and their clddren, '. the ci~ildren to take the share of 
the parent who may die before my  (the testator'>) dr.xtl~." In the con- 
clr!tling clar~se of the wi!l. the one aer,: dwelliug lot nas  directed to be 
sold after the death of the wife and the procccds distrib~~sc.d in tile 
s:lme Innliner as the proceeds of the realty ; 

U d d ,  that the cl~ilclren and gmnd-children took vestctl estates in the 
land and its proceeds, each one-third, and that the childreu of either 
who might die before the testator succeeded to the share of their de- 
ceased parent. 

(Omkley v. Dtcniel, 4 Jones Eq., S9 ; Moore v. Leach, 5 Jones, PS, cited 
and approved.) 

CIVIL ACTION tried a t  Spring Term, 1880, of PITT Supe- 
rior Court, before Awc~y, J. 

This  action was brought by the plaintiff as executor of 
Benjamin Pollard to obtain a construction of the last will 
aud testament of his testator. The  facts are set out in  the 
opinion. The  plaintiff appealed from the ruling of the 
court below. 

Messrs. J. B. Yellowley and J. B. Batchelor, for plaintiff. 
Ilfessrs. Latham & Skinner, for defendants. 

SMITH, C. J. Benjamin Pollard died in 1877, leaving a, 
will in which he dcvises the one acre lot on which his dwell- 
ing  stands to his wife for life, and bequeathes to her an an- 
nuity of $150 while she lives, to be raised from the renting 
of a certain tract of land, and also devises another tract ly- 
ing on the south side of the road to his daughter Henrietta 
Coggins, his son Elias Pollard, and his grandson Joseph R 
Lewis, "equally to be held by them in  common during t h e  
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life of his wife Miebe," and then proceeds : " After her 
death I direct that my executor sell said piece of land, and 
also the picce herein directed to be leased and let for the 
benefit of said wife, and the proceeds arising therefrom to 
be equally divided between my daughter Henrietta, my son 
Elias, and n ~ y  grandson Joseph A. Lewis, and their chil- 
dren, the childre11 to take the share of the parent who may 
die before m j  death." 

I n  the concluding clause of his will hc says : " I devise 
the one acre in  the same manner that I have the balance 
of the house tract, or piece that is to bc rented, and direct 
my executor after the death of m y  wife to sell the said one 
acre that I have given to my wifc for her life time, and dis- 
tribute the proceeds in the same manner, to be sold as part 
and with the said piece tl-]at I l ~ a v e  directed to be rented 
out." 

The wife died and the executor has sold the lands de- 
scribed, the proceeds being in his hands, he  asks the advice 
of the court as to the distribution thereof under the will. 

The  son Elias and the grandson Jos. A. Lewis, are still liv- 
ing, and the daughter, who was living a t  the testator's death, 
has since died, and the said Elias has become her adminis- 
trator. The other defendants are the children of the three 
legatees named, and the administrator of a deceased child 
of said Henrietta, who are asserting their respective claircs 
to share in  the fund held by the plaintiff, under different 
irr<erpretations of the will. Three possible constructions are 
suggested : 

1. That  the shares go to the legatees mentioned for life 
and a t  the death of either, his or her share in remainder to 
his or her children including representatives of deceased 
children as aforesaid. 

2. The  fund is to he distributed per capita among the three 
named legatees and their children, including among the 
latter such as were living at  the death of the widow, and 
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the representatives of such as were living a t  the testator's 
death and died before the life tenant. 

3. That  the children and grandson take vested estates 
each one-third, and tile children of either who rnay die be- 
fore the testator succeed to the share of their deceased pa- 
rent. 

The  first constraction is inadmissible because i t  is i n  con- 
flict with the language employed, or else excludes altogether 
the concluding clause of the bequest. No succession of estates 
or  interests is indicated in the rnoney fund, into which the 
land is converted, and which character i t  bears, in contem- 
plation of the conversion, i n  the will itself. The bequest is 
to the children of the share of their parent who may die be- 
fore the testator himself. They do not succced at the death 
of the testator, whenever that event may occur, but only i n  
case their parent dies in his life-time 

The  cases called to our attention in support of a construc- 
tion by which the parent and his children take in succes- 
sion are all decided upon the force of the context and a gen- 
eral purpose declared which would most effectually be car- 
ried out by so dividing the estates. In many of them the 
husband was excluded from his wife's share and yet she was 
obviously the primary object of the testator's bounty, and  
the testator's aim was accotnplished by giving her a full 
life estate, and a remainder to her children. Thus BATTLE, 
J., i n  C d l e y  v. Daniel, 4 Jones Eq., 89, where the bequest 
" to my sisters and their children " was followed by the 
words, " that no property of which I am now possessed or 
rnay hereafter fall heir to, shall go to any but my sisters and 
their progeny, and not their husbands," says : " Most of the 
children were unmarried and without children, and in case 
of the unmarried sisters the intention of the testator in  favor 
of any  children they might have, could only be carried ouh 
by giving the sisters estates for life, with remainder to their 
children respectively." 
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There are no qualifications annexed to the bequest to 
r a ry  the import of the words used hy the testator, 
and no indication of a different intent elsewhere expressctl, 
and hence the authorities relied on do not support the con- 
struction of successive divided interests. 

2. The second interpretation which gives equai undivided 
parts to the legatees mined and their children, in the ab- 
sence of the expression, " thc children to take the share of 
the parent who m a y  die before m y  death," is sustained by 
the decision in 1Woo7.e v. Lcach, 5 Jones, 88. There the l c g a q  
is to my beloved danghter, Eliza Anla Leach, (wife of J. Q. 
A. Leach,) and her children, the lawful heirs of her body," 
and the devise, " m y  house a n d  lots in the town of Pittsboio, 
wherein the said Leach now lives, together with, &c., to her, 
the said Eliza Ann IJeach, and her children forever." B A T T ~ ,  
J., referring to the rule at conilrorl law whereby a devise of 
land to oDe and his children or issue, and there is then issue, 
~ e s t s  a joint estate in all for life, adds: " T l ~ e  same rule ap- 
plies to bequests of personalty to a mother and her children, 
and if there be children living at  the death of the testator, 
she and her dlildren will take equally, unless there be some- 
thing peculiar in the will indicative of an  intention on tllo 
part of the testator that she should take for her life, with a 
remainder to her children." 

3. But there are here superadded words qualifying and 
explanatory, by which we must u~~der s t and  the testator to 
say, that by using the words " their cl~ildrerl " hc means 
that they shall take and  take only upon the contingency of 
their parent's death before that of the testator himself, and 
iu  order to prevent a supposed lapse. While i t  is true no 
lapse would take place if issue were living by force of the 
statute, i t  is not less apparent that the testator, without per- 
haps being aware of the change in  the law, intended to 
guard against such an apprehended resalt of the cleat11 of 
any of them. This conqtruction satisfies all the require- 
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~ n e n t s  of the will, witbont violence to any of its provisions, 
and must be considered as the correct one. But we find 
further corroboration of the iutent ill other parts of the in- 
strument. The three named, son, daughter and grandson, 
are evidently the primary and principal objects of the tes- 
tator's bounty. I n  a preceding clause, he gives his land 
lying on the south side of the road and the sale of which 
produces part of the fund in dispute, to my daughter Hen- 
rietta Coggins, to my son Elias E. Pollard and to my 
grandson Joseph A. Lewis, equally to be held by them as 
tenants in common during the life of my wife Phebe, with- 
out mention sf their children at all. And in a later clause 
he  gives the residue of his estate to " my daughter Henri- 
etta, my son Elias and my grandson Joseph A. Lewis and 
their children equally, the children to take the share of the 
parent who may die before m y  death." 

Again, he devises the Teil land to his " daughter Henri- 
etta and her cl~iltlren born in wedlock, the children to take 
if she dies before my death." The careful and studied use 
of the same expression, in connection with the mention of 
children, manifests a distinct purpose to confine the gift to 
them, when and in  the event only t l ~ a t  the testator survive 
the parent, and it would alike violate the testator's intent 
to Ieave out altogether these operative words or any portion 
of them. 

The  three legatees named had each children living at  the 
testator's death, and two of them had children living at  tho 
time of making her will. The death of the daughter since 
transmits her share to her administrator. I t  must there- 
fore be declared that the legatees, Elias, Joseph A. Lewis 
and the said Elias admir~istrator of the legatce Elizabeth, 
are entitled each to one third part of the fund in the hands 
of the plaintiff, his executor. There is no error. 

Affirmed. 
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STATE ex. rel. R. B. PEEBLES V. JOHN M. FOOTE and others. 

Execution Against Perswn-Aficlavavit for Arrest. 

1. Section 260 of the code, providing for arrest of defendants under exe- 
cution, conternplates three classes of cases : (I) Where the cause of 
arrest is not set forth in the comphint : (2) Where the canse is set 
forth in the complaint, but is only collateral and extrinsic to the 
plaintiE7s cause of action : (3) Wbrre the cause set forth in the com- 
plaint is essential to the plaintiff's claim. 

2. I n  cases within the first class, the defendant can only be arrested by 
an order founded ~ipon a sufficient affidavit setting forth the sources of 
iuformation w h e ~ ~  it is based upon information and belief. And in 
such cases no execntio~i can be issued against t l ~ c  person without such 
order previously hzd and served. 

3. In cases of the sccor~l elas?, tllr statement of the canse of arrcst in the 
complaint will answer in place of an afidrxvit, bllt the s tatetn~nt  must 
be as explicit as if set forth in all affidavit and properly verified. In  
such cases there mast be an order of arrest before execution against the 
person of the dchtor. 

4. I n  the last class of caws, wl~ercx the facts st:~te~l in the complaint as 
causes of arrest are essentid to, or c o ~ ~ s t i t ~ ~ t c  plaintitf's cause of action, 
there no affidavit for the oriler of arrcst is ncwled and no such order is 
reqnired before exwution may be issued against t l ~ c  por.cou of the de- 
fendant, provided the complaint has been duly verified. But a, verifi- 
cation o ~ i  information and belief mill not answer, noless it gives the 
sourcec of i~~forunation. kc. 

(Hess v. Brower, 76 N .  C., 428 ; ITugi~es v. Perso~z,  63 N .  C.. 518 ; Clc~rk 
v. Clark, 64 N. C., 1.50 ; Wood v. I h r e l l ,  74 N .  C . ,  338 ; Paiqe v. P~ice, 
7S N. C., 10, cited, disti~~guished :ind approved.) 

MOTION to vacate an order of arrest and discharge the 
defendant from custody, heard at Spriug Term, 1880, of 
NORTHAMPTON Superior Court, before Gudger, J. 

,The plaitltiff in the year 1878 brought a n  action in the  
superior court of Northampton county upon the official 
bond of one Larkins, sheriff of the county of Halifax, 
against t l ~ e  defendants, his sureties on said bond. The 
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breach assigned was the non-payment of one hundred dol- 
lars with interest and costs, which the plaintiff had there- 
tofore recovered as an  amercement against said Larkins, for 
having failed to make due return of process placed in his 
hands by the plaintiff. The colnplaint contained a clause 
as  follows: " T l ~ a t  he is illformed and believes that John 
M. Foote has disposed of his property with intent to de- 
fraud his creditors," and was verified in the usual manner. 
The  defendants made no appearance, and judgment by de- 
fault was taken against t l~e ln  at  spring term, 1879, of said 
court, for the sum of ten thousand dollars, to be discharged 
on the payment of the said sum of one hundred dollars 
with interest, &c. Writs of fieri fucias were then issued to 
the counties of Northampton and Halifax, and were re- 
turned to fall term, 1879, of Northampton superior court, 
with the sheriff's endorsement on each-" no property to be 
found to satisfy this execution." Thereupon a writ of exe- 
cution against the person of said Foote was issued returna- 
ble to spring term, 1880, of said court;  and by the author- 
ity of the said execution, the sheriff of Halifax county, to 
whom the writ was directed, executed the same by taking 
the said Foote into custody. And at  said spring term, 1880, 
upon motion of defendant, Foote, he was discharged from 
custody by order of the judge, and the plaintiff appealed. 

Jlr. R. B. Peebles, for plaintiff. 
Nessrs. Day & Zollicoffer and J. B. Batchelor, for defendant. 

ASHE, J. The question presented by the record is, whether 
in a case like this an  execution car1 be issued against the 
person of a defendant without an order of arrest having 
been served before the judgment. I t  is one of those new 
questions of practice that are constantly and uriexpectedly 
springing up from the code, that unfailing source of so 
many perplexing questions. 
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The defendant was taken in execution by virtue of sec- 
tion 260 of the code of civil procedure, which reads : " If 
the action be one in which the defendant might have been 
arrested, as prescribed in section 149 and section 151, an 
execution against the person of the judgment debtor may 
be issued to any county within the state, after the return of 
an  execution against his property, unsatisfied in whole or 
in part. But 110 execution shall issue against the person of 
a judgment debtor, unless an order of arrest has been served, 
as in this act provided, or unless the complaint contains a 
statement of facts showing m e  or more of the causes of 
arrest required by section 149." 

This section has never received a direct interpretation 
from this court, though there have been several approaches 
to it;. I n  the case of Hess v. Brower, 76 N. C., 428, this court 
held that an affidavit for an attachwent (where the require- 
ments are substantially the same as in  an  order for arrest) 
which sets forth " tha t  the defendant has departed from the 
state with intent, as affiant is informed and believes, to 
avoid the service of a summons," was sufficient because it 
stated a fact accomplished, to-wit, that the defendant has 
departed from the state, and then concludes with the aver- 
ment that it was " with the intent to avoid the service of a 
summons " as the affiant is informed and believes, recog- 
nizing the distinction taken by this court in several cases 
cited, between things done and things which fhe party believes 
are about to be done, in which latter case the affidavit for the 
order of arrest must state the grounds of belief, iu order 
that  the court may judge of the reasonableness thereof. 
Hughes v. Person, 63 N. C., 548 ; Clark v. ClarE, 64 N. C., 
150 ; Wood V. Harrell, 74 N. C., 338. I n  the case of Hess v. 
Broww, supra, the departuEe of the defendant from the state 

.is stated as a fact, a thing done, within the knowledge of the 
plaintiff, and it is only the intent which is stated npon in- 
formation and belief; and in that respect that case differs 



JUNE TERM, 1880. 105 

from this, for here the complaint sets forth the fact of the  
disposition of the property,as well as the interit to defraud, 
upon information and belief. The court seems to have 
had its attention directed 111ore particularly to the distinc- 
tion betwem things done and things to be done, than to another 
distinction between facts stated upon knowledge and those 
stated upon 'information and belid. 

I n  the more recent case of Paige v. Price, 78 N. C., 10, the 
question arose upon the sufficiency of the statements in an 
affidavit for an order of arrest. The affidavit among other 
thing. contained two averments ttmt were important to the 
determination of the motion to vacate the order of arrest: 
1. That  said defendants have been guilty of fraud in con- 
tracting the debt for wllich this action is brought, the par- 
ticulars of which are set forth in the complaint of the 
plaintiffs; and, 2. That  the defendants have as this af iaut  
is informed and believes removed and disposed of their 
property with the intent to defraud their creditors. This 
court very properly held the affidavit sufficient. Thc first 
clause of the affidavit above cited, which alleged fraud in 
contracting the debt for which the action was brought, and 
that  the particulars thereof were set forth in the complaint, 
was a sufficient cause for the order of arrest, and we sup- 
pose the opinion of the court was based upon that state- 
ment in the affidavit, and not upon the other, that the de- 
fendants as the affiant is informed and believes had removed 
and disposed of their property with intent to defraud their 
creditors, which if it had stood alone would have been de- 
fective, for not stating the sources of information and 
grounds of belief. 

The  section (260) under which the defendant was arrested 
contemplates three classes : 

1. Where the cause of arrest is not set forth in  the coul- 
plaint. 

2. Where the cause of arrest is set forth in  the complaint, 
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but is only collateral and extrinsic to the plaintiff's cause 
of action. 

3. Where the cause of arrest set forth in the complaint is 
essential to the  lai in tiff's sction. 

In the cases falling within the first class, the defendant 
call only be arrested by an order of arrest founded upon a 
proper and sufficient afidavit, setting forth the sources of 
iufortnation when i t  is founded upon infortnation and be- 
lief. And no execution in s u ~ h  cases co~lld be issued against 
the person without such order previously had and served. 

I n  cases of the second class, the statelnent of the m u s s  of 
arrest in the complaint will answer in place of an  affidavit, 
but the statement must be as explicit as if set forth in a n  
affidavit and properly verified. But i n  such cases there 
must be an order of arrest before execution against the per- 
son of the debtor. 

I n  the last class of cases, where the facts stated in the 
complaint as causes of arrest are essential to or constitute 
plaintiff's cause of action, there no affidavit for the order of 
arrest is needed, and no order of arrest is required before a n  
execution may be issued against the person of the defendant, 
provided the complaint has been properly and sufficiently 
verified. But a verification upon information and belief will 
not answer unless i t  gives the sources of information, &c. 

Although this court, a t  the first adoption of the code in  
this state, was disposed to repudiate the decisions of the 
courts of New York upon questions bf code-practice, and un- 
dertook to chalk out an  independent practice, we think the 
decisions of her higher courts may be resorted to i n  cases of 
doubtful construction, with great advantage and satisfac- 
tion. 

I n  the case of Blossom v. Bruno, 33 Barb., 520, which was 
a motion to vacate an order of arrest, the court held the af- 
fidavit was defective in stating the principal matters relied 
upon to be on information or belief; where such facts are 
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not within the actual knowledge of the plaintiff or 11is wit- 
nesses, information may be stated ; but in such cases the 
sources of information must be stated, so that  the court can 
see to what extent tile information can be relied on. And 
so it  has been there held in  several cases (17 How., 481, and 
11 Abb., 62) that where the allegations of the causes of af- 
rest are merely collateral and not essential to the plaintiff's 
cause of action, a judgment by default does not establish 
such collateral facts sufficiently to justify the issuing an ex- 
ecution against the person of the defendant; and i t  is fur- 
ther held that an  order of arrest would be necessary where 
the facts justifying an order are set forth in the complaint, 
but  are extrinsic of the cause of action itself, and the defend- 
an t  suffer default. 

We hold that the cause for the arrest, when set forth in 
the complaint, must be stated with as much explicitness as  
when set forth in an affidavit. 

I n  our case the action is for a money demand and the al- 
legation set forth in the sixth article of the complaint, 
namely, " tha t  he  is informed and believes that John M. 
Foote has disposed of his property with intent to defraud 
his creditors," is a collateral matter and extrinsic of the  
plaintiff's cause of action. I t  is in no way essential to the 
plaintiff's action. The complaint would have been good 
and complete if that article had been omitted. The case 
then falls within the second class of cases above mentioned, 
and the plaintiff has no  right to issue a n  execution against 
the person of the defendant, Foote, without having first ob- 
tained an order of arrest and its service beforejudgluent. 

There is no error in the ruling of the court below, a n d  
the judgment is affirmed. 

No error. Affirmed. 
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RACHEL JONES v. R. C. HOLMES and another. 

Loss of Court Popers-New Trial. 

I t  was agreed between the parties to an appeal that the jndge who pre- 
sided at  the trial should settle the case notwithstanding he hail gone 
out of office, but he failed for more than a year to do so, (by reason of 
his absence in a foreign country) and finally the papers were lost : 
Held, that a motion by the appellee, after that lapse of time, to allow 
the same judge to make out the case was properly refused by the appel- 
lant on the ground that he could not recall the facts attending the trial 
without the aid of the lost papers ; and that, under the circumstances, 
the appellant was entitled to a new trial. 

(Isler v. Haddock, 72 N. C., 119 : Sanders v. Norris, 82 N. C. ,  243, cited 
and approved.) 

PETITION for Certiorari, heard at  June  Term, 1880, of THE 
SUPREME COURT. 

Messrs. J. L. Stewart, B. Fuller and Guthrie & Cbrr, for 
plaintiff. 

Messrs. Merrimon, Fuller & Fuller, for defendants. 

DILLARD, J. This was an  action to recover real property, 
and  was brought to trial and a judgment recovered by the 
plaintiff before Judge Moore a t  the spring term, 1878, of 
Cumberland superior court. The  defendants appealed fro111 
the judgment and perfected the same by entry thereof on 
record, by notice and by the execution of bond to secure the 
costs on appeal, and for stay of execution as required by the 
law in that case made and provided, and they prepared a 
statement of the case and served the same on the plaintiff. 

To this statement of the case the plaintiff did not assent, 
but returned the saxne with specific amendments and ob- 
jections, and the parties being unable to agree on a case, 
they sent the papers to the judge, whose term of ofice very 
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soon thereafter expired, with an agreement that notwith- 
standing he should settle the case for the supreme court. 
But  thc judge failed to do so, and was absent from the coun- 
t ry for some time on a visit to Europe, and by the time of 
llis return the papers sent him were lost or mislaid, so that 
h e  could not make out a statement. 

I n  this state of things the plaintiff served on defendants' 
counsel in Sepcember, 1879, a written motion of her readi- 
ness to accept a new case and inviting them to prepare one 
so that if i t  was not acceptable, Judge Moore might still 
make out the case as originally agreed on, but defendants 
failed to do as requested. And now on the record being 
brought up to this court upon a writ of certiorari, all the 
facts above recited being admitted, th.e defendarlts moved 
for a new trial, alleging that they have lost their appeal 
without any default on their part, and the plaintiff resists 
the motion on the ground of the refusal of the defendants 
to make out a new case as requested. 

I n  this situation we would b e  inclined to remand i t  and 
put the duty on the defendants to serve another case on the 
plaintiff and have the judge to settle it, in case of disagree- 
meut of the parties, but the judge having gone out of office, 
i t  cannot now be so done. The defendants appear to have 
been diligent to perfect their appeal, and the failure to make 
out a new case, when notified to do so, a t  the distance of 
more than a year after the trial, ought not to deprive them 
of the favorable coasic?eration of the court, as by that time 
i t  may be reasonably supposed, and so the counsel of appel- 
lant stated to be the fact, the papers furnished the judge being 
lost, that they had forgotten the incidents of the trial and 
could not so make out a case as to fairly present their ex- 
ceptions. 

All we can do is to award a new trial upon the precedeuts 
of lsler v. Haddock, 72 N. C., 119, and Sanders v. Norris, 82 
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N. C., 243, and the cases therein cited, and i t  is so ordered. 
Let this be certified. 

PER CURIAM. Venire cle noao. 

R. I?. JOHNSTON v. G. D. PATE. 

Complaint in Ejectment-Frivo1ou.s Pleading. 

1. A complaint in an action to recover land which alleges thnt the plain- 
tiff is the owner in fee. describes the san~c  by metcs and bounds, and 
alleges that the defendant wrougfnllg withholds possc&on. conclodiug 
with a demand for judgment for the possession, for damages for with- 
holding the same and for costs, is amply snfficient under the code. 

2. A clenlnrrcr to such complaint, assigning for came : (1) A failure of 
the plaintiff to set forth his claim of title, or (2) to allege an ouster by 
defendant, or (3) to aver a demand for possession and damages before 
action brought, or (4) to allege a notice to quit before suit entered, or 
(5)  to assert R possession in the plaintiff or those under whom he claims 
within twenty years before the a ~ t i o n  was instituted, raises no serious 
question of law, and should be overruled as frivolous. 

(Swepson v. Harvey, 66 N. C., 436 ; Erwin v. Lowery, G4 N. C., 321, cited 
and approved.) 

CIVIL ACTION to recover Land, tried a t  Fall Term, 1879, 
of CRAVEN Superior Court, before Avery, J. 

The case was heard upon issues of law raised by demur- 
rer to the complaint. Demurrer overruled, judgment for 
plaintiff, appeal by defendant. 

Messrs. A. G. Isubbard and 'CV. B. Rodman, for plaintiff. 
Mr. W. J. Clarke, for defendant. 

ASHE, J. The colnplaint is i n  the usual form, alleging 
that the plaintiff was the owner in fee simple of the land 
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which is specifically described by metes and bounds, and 
that  the defendant wrongfully withholds the possession of 
the land from the plaintiff; and a demand for judgment for 
the possession of the premises and for damages for withhold- 
ing the same and for costs. 

The  causes of demurrer assigned are that the complaint 
is vague, ~nce r t a in  and  insufEcient, in that, 

1. I t  merely alleges generally that the plaintiff is owner 
of two certain described tracts of land and that the defend- 
an t  wrongfully withholds the possession of said lands from 
the plaintiff, but fails to set forth the plaintiff's title thereto, 
so as to inform the defendant thereof, that he may admit 
the same or traverse the allegation. 

2. The complaint fails to allege ouster of plaintiff by de- 
fendant. 

3. The complaint fails to allege a demand by the plain- 
tiff for poss~ssion or a demand for the darnages claimed 
before this action was commenced. 

4. The complaint fails to allege a notice to the defendant 
to quit and surrender to the plaintiff the possession of the 
premises before the action was brought. 

5. Plaintiff fails to allege possession by himself or those 
under whom he claims, within twenty years before the ac- 
tion was brought. 

His Honor overruled the demurrer, and holding it to be 
frivolous rendered judgment in favor of the plaintiff for the 
land in dispute, and ordered a writ of possession to be is- 
sued, but retained the action upon the civil issue docket 
until a jury could be impaneled to inquire and ascertain 
what was plaintiff's darnages for the unlawfd detention of 
the land or for rents and profits. 

No one of the causes of demurrer can be sustained : The 
first cannot, because the complaint is in  the usual form used 
and approved by the courts of this state ever since the adop- 
tion of the code of civil procedure, and is in strict conform- 
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ity to the precedents established and followed by the courts 
of Ncw York from which we have derived our code. The 
second, third and fourth canl~ot, because there is nothing in 
the complair,t showing that this was one of the cases l ~ h e r e  
an ouster was necessary to be proved, or a demand for pos- 
session made, or notice given to quit, before action brought. 
Questions of this nature usually arise on the trial as luatters 
of defence. Nor can the fifth be sustained, for i t  is not,nec- 
essary that a plaintiff in an action to recover land should 
allege in his complaint that he had possession within twenty 
years before action brought. For if he establishes on the 
trial a legal title to the pren~ises, he  will be presumed to 
h a r e  been possessed thereof within the time required by 
law, unless it is made to appear that such premises have 
been held and possessed adversely to such legal title for the 
time p-escribed by law before the commencement of such 
action. C. C. P., cb. 17, 5 25. (Bat. Rev.) 

We have not been able to discover anything in the de- 
lnurrer worthy of the serious consideration of this court, and 
we must therefore hold i t  to be frivolous. Swepson v. Harvey, 
66 N. C., 436 ; Irwin v. Lowery, 64 N. C., 321. The demur- 
rer was properly overruled by the court below, and being 
frivolous and for the purpose of delay, the judgment ren- 
dered was not erroneous. 

The  judgment of the court below is therefore affirmed, 
and the case is remanded that the damages sustained by the 
plaintiff by rcason of the detention and occupation of the  
land by the defendant, may be ascertained by a jury. Let 
this be certified to the superior court of Craven county that 
further proceedings may be had in conformity to this opin- 
ion and the law. 

No error. Affirmed. 
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H. E. McCORMICI< and others v. C. D. NIXON and other;. 

I??junction- Waste. 

1. Where plaintiff, claimiug the ownership of certain land, brings an ac- 
tion to recover the same and (as ansiliary to the main relief) seeks to 
enjoin the defendant in poqsession from cutting timber and tnrpentine 
trees thereon for building and fencing, he must show that the defendant 
is unable to  respond in damages for such injury. 

2. Where the plaintiff's afidavit merely alleges the defendant's insolven- 
cy on infornlation and belief, and the defendant denies the allegation, 
supporting his denial by affidavits of the sheriff and county surveyor, 
the injnnetion will not be continued to the hearing. 

(Thompson v. W&5ams, 1 Jones Eq.. 176 : Gause v. Perkins, 3 Jones Eq., 
177, cited and approved.) 

MOTION by defendants to dissolve an injunction, heard at 
Chambers on the first day of April, 1880, before Xure, J. 

The action in which this motion was made is pending in  
the superior court of Cumberland county. The lhotion was 
granted and the plaintiffs appealed. 

Messrs. Gulhrie & Caw, for plaintiffs. 
Mr. N. CV. Ray, for defendants. 

DILLARD, J. The plaintiffs claim to be owners of the 
two tracts of land described in the complaint, and they seek 
in their action to recover damages for a trespass thereon 
against C. D. Nixon and his co-defendants, alleged to consist 
in the entering upon and the building of a cabin on said 
land and in the cutting down and splitting into boards and 
rails of one hundred timber trees. 

Upon the institution of the suit, an injunction pending 
the action was applied for and an order to show cause was 
granted at a time named, with a temporary restraint in the 
meantime, upon the allegation that the lands trespassed 

8 
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upon were chiefly valuable for turpentine and titnber pur-  
poses, and that the acts clone aud the threatened contin- 
uance of the same were an injury irreparable, as amounting 
to a des!ruction of the substance of the estate, and such as 
defendants could i ~ o t  answer for in damages on account of 
their insolvency. At the return clay of the rule to show 
cause, the defendant, Nixon, admitted the said alleged acts 
of trespass as done by his co-defendants by 11is authority 
and justified 011 the ground of a claim of title in himself, 
and  denied insolvency a l ~ d  averred his ability to pay ten 
times more than the value of the whole land over and above 
all exemptions. 

Affidavits were filed on each side and the material facts to 
be gathered therefrom and from the adtnissions of defendants, 
are, that the defendants entered upon the locus in quo and 
built the cabin and cut the timber trees alleged, and thrent- 
ened to continue such acts; and as to the alleged inability 
of defendants to pay damages, that fact was averred by the 
plaintiffs only on infownation and belief and no evidence was 
adduced in  support, whilst the defendant Nixon, confessing 
his liability to pay the damages, should any be rccovered, 
averred that he  was able to pay much more than the value 
of the whole land independent of his exemptions and sup- 
ported himself as to his worth by the evidence of the sheriff 
and surveyor of the county, who testified to his repnted 
solvency to the extent of from three to five thousand dol- 
lars, exclusive of exemptions and all liabilities. Upon this 
showing the court below refused to continus the injunction 
to the hearing, and the question is, was there error in the 
refusal. 

There was undoubtedly jurisdiction in the court in  the 
course of the action, the title to the locus in quo being claimed 
both by plaintiffs and by the defendant Nixon. to take.care 
of the property in  controversy,until the question, of the 
title could be tried and.settled, provickd the acts threatened 
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were of such character as to work an irreparable injury. 
But thc kind of injury to justify such interposition, as de- 
cided in our state, is not created by tlie mere fact of thc 
building of the cabin and cutting a r d  splitting into r:,i!s 
and boards the tirqber-trees as distinguished from oruainen- 
tal trees, which would be a ground of injunctiori i n  the 
English law, but to l ~ c o ~ n e  such, there must be the further 
fact of not being cornperisable in damages by reason of the 
insolven~cy of the trespasser. This rule of non-interference 
in cases like the one urlder consideration, without insolvency 
disabling tlie party to ta,nswcr in damages, is establislied ky 
divers cases in this court, pre-eninenk among which are tile 
cases of Thompson v. JV'illinnzs, 1 Jones Eq., 176, and Gnrrse c. 
Perkins, 3 Jones Eq., 177. In  the latter case, the injury was 
alleged to consist in the fact of the defendant's being abut 
to commcnce to box and work the trees for turpentine, and 
to cut down and rive the timber into staves on land fit only 
for those products, just as the land in onc case is valuable 
only for turpentine and timber purposes, and it was held 
not to be a case of irreparable injury without the additional 
fact of inabil i t ,~ to respond in  damages. And the decision, 
ever since recognized as good law, was put on the ground 
of justice to the party, and of public policy which favors 
the use to ivhicl-1 lands are adapted as a means of dcvelop- 
ing  the resources of the country. 

The rule established by these eases applies to the question 
presented for our determination and furnishes a guide to us. 
Here, the plaintiffs have one of the essentials to the special 
injunction they sought to have continued to the hearing in  
the building of the house and the cutting and splitting of 
the timber-trees, arid the other necessary fact of insolvency 
is stated to exist with no  positiveness but only from infor- 
mation and belief, and  that  without any statement of the 
facts on which their belief is founded or proof of the t ruth 
&hereof, either by themselves or sthers. This fa& is a con- 
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stituent in the plaintiffs7 equity to have the injunction, and 
i t  was their business to have proved it, or  at  least shown a 
probability of its truth, as they might easily have done, if 
Nixon was in fact or by reputation insolvent. But suppos- 
ing  the allegation on information and belief, unsupported, 
to be sufficient prima facie, the defendant Nixon denies it 
and avers his ability outside his exemptions to pay ten 
times more than the value of the whole land in  controversy, 
and he  establishes, by the oath of the sheriff and surveyor 
of his county, his reputation to be that of a solvent man 
from three to five thousand dollars exclusive of exemptions 
and all  liabilities. Upon the state of the proofs laid before 
Hi s  Honor as t o  this essential fact in the alleged case of i r-  
reparable injury, i t  does not seem to us that he erred in  
refusing to continue the ir~junction to the hearing. The  
case made is a controversy over the title with t l ~ e  defend- 
ants in  possession and making that use of the land for 
which i t  is fit, and the plaintiffs furnish no evidence to 
establish or excite a suspicion of insolvency in Nixon. 

There is no error and the judgment of court below is 
affirmed. Let this be certified. 

No error. Affirmed. 

ELIAS L. TAYLOR V. ELITAH Do TAYLOR. 

Where execution issues to a nonnty other than that in which the judg- 
ment was rendered, it must bcar the seal of the superior court, without 
which it and all proceedings under it are nullities. 

(Findley v. Smith, 4 Dev., 95 ; Shepherd v. Lane, 2 Dev., 148; Seawell v. 
Bank, 3 Dev., 279 ; Governor v. McRae, 3 Hawks, 236 ; Freemcm v. 
Lewis, 5 Ired., 91, cited and approved.1 
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CIVIL ACTION to recover land tried a t  Spring Term, 1880, 
of POLK Superior Court, before McKoy, J. 

The  plaintiff claimed title to the land under a deed made 
by the sheriff of Polk county, by virtue of a sale had by him 
under a n  execution issued from the superior court of Ruth- 
erford county, on a judgment rendered in that court in the 
year 1869, in an  action commenced in  1867, i n  behalf of the 
present plaiiltiff against E. D. Taylor, a resident of Polk 
county, and others, at which sale the plaintiff became the 
purchaser. 

The  plaintiff in support of his title produced in evidence 
a transcript of the superior court of Rutherford county, 
which showed that the execution, which issued from the su- 

-perior court of Rutherford to the sheriff of Polk under 
which h e  sold the land in controversy, was without a seal 
attached. For that and for other causes of exception, His  
Honor intimated the opinion that the plaintiff could not re- 
cover, and in  deference thereto the plaintiff submitted to a 
nonsuit and appealed. 

Mr. D. G. Fowle, for plaintiff. 
Jlr. W. J. Montgomery, for defendant. 

ASIIE, J. I n  making up the case for this court, the trnn- 
script of the superior court of Rutherford was assumed by 
the counsel of both parties to contain a correct statement of 
the facts i t  purported to set forth, and we must presume 
that they are truly stated. 

There were a good many points raised by the counsel for 
the defence, but i t  is only necessary for the purposc of this 
appeal that we should notice one of them. The  fact that the 
execution which was issued from the superior court of Ruth- 
erford to the sheriff of Polk county was without a seal of 
the court, is fatal to the plaintiff's action. 

By the common law, every writ issued by a court of rec- 
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ord must be authenticated by a seal 3f the court affixed to 
the writ. And i n  this state, the legislature by the act of 
179?, has dispensed with this essential form of authentica- 
tion only in cases where the writ is confined within the 
county from the court of which it issues. When the writ 
is issued to a diff'erent county, i t  is void without the seal 
and confers no power upon the sheriff of such county to act. 
As was said in  the case of Findley v. Smith, 4 Dev., 95, the 
seal of a court is as indispensable to its writ as  the seal of a 
party is indispensable to his bond. Sce Shepherd v. Lane, 2 
Dev., 145 ; Seawell v. Bank, 3 Dev., 279 ; Governor v. McRne, 3 
I h w k s ,  226;  Freeman v. Lczuis, 5 Ired., 91. In this case the 
execution which was issued from the superior court of Ruth- 
erford to the sheriff of Polk county, having had no seal of 
tllc -aperior court of Rutherford affixed to it, was a nullity 
and eo~iferred no power upon the sheriff to sell the land in  
question and the purchaser acquired no title by the sale. 

There is no error, and the judgment of the court below is 
affirmed. 

?io error. Affirmed. 

RILLIAYI S. PETERSON, Adm'r, nud others v. JOIIN VANN, Trus- 
tee, and others. 

Pcfiiio~~ to  sell Lami for Assets-Jurisdiction-Fir~c~h Decree- 
8uit to Reverse. 

1. 'Tile spccial quasi equitable jurisdiction conferred 11po11 the late court 
of pleas and quarter sessions to order a sale of the land of a tleccylent 
to  pay his dcbts mas esercised a i d  cnnle to an e n d  upon a decrcc 
o f  salc and confirmation thereof, followed by an order to collect the 
p n ~  chase money and make title. 

2. Such final decree can only be rcrcrscd or modified by an action in tlle 
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~oper io r  court commenced by snm~nons, as a substitute for a bill of re- 
yiew or for a bill to impr~ach the clecree for fraud. 

3. A failure to adjudicate upon the question of costs does not affect the 
clraracter of the decree as a final one. 

(Tl~omnpson v. Cox, 8 Joncs, 311 ; Evans v. Singletary. 63 N .  C., 20.: 
Gibson v. l'artee, 2 I k v .  R- Rat., 530; Bamard v. Etheridge, 4 Dev., 
293 ; Covington v. I~yram,  61 N. C. ,  123 ; Thaxton v. Williamson, 7'2 
N. C., 125, cikcd and approvccl,) 

MOTION to set aside a j u d g m e ~ t  and order of sale, heard 
at  .January Special Term, 1880, of SAMPSOK Superior Court, 
before Gibnla., J; 

The plaintiff filed his petition in  the court of pleas and 
quarter sessions of Sampson coullty at  November lerm, 1866, 
for a license to sell the land described in  the petition to pay 
the debts of his intestate; and on this petition a summons 
was issued returnable to May tern;, 1867, against John 
Vttnn, styled agent of Mary Boney, and against the heirs a t  
law of Chester R. Vann, without description of them by 
name and in this respect the summons pursued the petition. 
Upon the petition thus begun, the following proceedings 
were had : 

At May term, 1867, the summons was returned " execu- 
ted" and a t  the same term, M7. A. Mattlnis, the clerk, was 
appointed guardian ad litem to the heirs a t  law of the plain- 
tiff's intestate, and he accepted service of his appointment. 

At  August term, 1867, John Vann filed an answer, where- 
i n  he set up  that the land, though once the property of the 
intestate, was sold under execution for his debts in 1862, 
when he purchased the same and took the sl~eriff's deed 
therefor, and afterwards, i n  1864, conveyed i t  to his grand- 
children, the heirs at  law of Chester R. Vann, and by this 
means Ile insisted the intestate had no interest or title liable 
to be sold for his debts. And a t  the same term of the court, 
Matthis, guardian as aforesaid, filed an answer, referring to 
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and relying on the matters of defence contained in the an- 
swer of John Vann. 

A t  said August term, 1867, a n  entry was made on the 
record in these words : " Answer filed ; replication ; ordered 
by the court that issues be submitted to a jury." At No- 
vember term, 1867, the cause is marked " continued." At 
February term, 1868, there is this entry : " Order of sale, for 
decree see minutes." At May term, 1SC3, this entry : " Re- 
port of sale confirmed and decree for title." A t  fall term, 
1869, of the superior court, the cause was entered on the 
docket of that court and there was this order: " Judgment 
against petitioner for costs," and the cause was dropped from 
the docket. 

After these proceedings, the heirs a.t law of the intestate, 
claiming as grantees of their grandfather, John Vann, on 
notice to the plaintiff moved before the clerk to set aside the 
order of sale of the land a t  February term, 1868, of the 
county court and also the order of confirmation and for 
title to the purchaser a t  May term of the same court; and 
the same being denied, on appeal to the superior court, the 
judge remanded the cause to the probate court for addiiion- 
a1 parties. 

I n  pursuance of the order. remanding the cause for new 
parties, after notice to the petitioner, to the heirs of A. M. 
Matthis and to William Sutton and wife, the present claim- 
ants of the land under the administrator's sale, the probate 
court overruled the motion to set aside the decree of sale 
and order of confirmation and for title; and on the appeal 
to the superior court a t  said January special term, 1880, the 
judgment of the probate court was affirmed, and the defend- 
ants  appealed. 

Mr. D. J; Devane, for plain tiffs. 
Mr. J. L. Stewart, for defendants. 
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DILLARD, J., after stating the case. Upon this appeal, the 
error assigned is the affirmance by the superior court of the 
refusal of the probate court on the facts above recited to set 
aside the decree of sale, order of confirmation and for title 
in the county court at February and May terms, 1868. 

The  late court of pleas and quarter sessions, by the act of 
1846, (Rev, Code, ch. 46, 5 33,) was clothed with a jurisdic- 
tion to order the sale of land of deceased debtors for pay- 
ment of their debts on the petition of their personal repre- 
sentatives, to be exercised in  the mode and to the extent 
limited i n  the statute conferring the jurisdiction. It wils a 
quasi equitable jurisdiction, created for a special purpose 
and with enumerated powers, and hence the courts settled 
it, that  upon a decree of sale, confirmation thereof and an  
order to collect the purchase money and make title, the 
jurisdiction conferred was exercised and at  a n  end. Thomp- 
son v. Cox, 8 Jones, 311 ; Evans v. Singlefary, 63 N. C., 205. 

From the statement of the case of appeal by the judge, in  
connection with the clerk's transcript from the record of the 
county court, i t  appears that no regular memorial was made 
up  and entered of record, but that the proceedings through- 
out are indicated by mere memoranda and informal entries 
from which a record in form might be drawn out and which 
in  legal intendment is to be understood as existing. Gibson 
v. Partee, 2 Dev. & Bat., 530 ; Barnasd v. Etheridye, 4 Dev., 
295. 

Taking the record then to be what the loose entries of the 
clerk would authorize to be made up, from theelltry " order 
of sale, for decree see minutes " a t  February tern], 1868, and 
the en try " report of sale confirmed and decree for title " a t  May 
term, 1868, the legal conclusion is, that the court of pleas 
and quarter sessions exercised fully the jurisdiction i t  had 
over the subject and that the decree then rendered was a 
final one, as  held in  Thompson v. Cox and Evans v. Singletary, 
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supra. So that there was no occasion for ariy further action 
in the matter, either in the county court or any other. 

I f  the decree in  the county court at  May term, 1868, was 
final and the same was fully executed by payment of the 
money and the execution of title to the purchaser, as  is to 
be taken to be true from the fact of the purchaser's being 
made a party to defendant's motion in the cause, then by 
the 25th day of January, 1879, m-hen the motion in the cause 
was made, there was no cause pending in which to make 
the motion and the onjy rerr~edy of defendants was, as set- 
tled by a series of decisions i11 this court, by an  action in the 
soperior court commenced by summons as a substitute for 
a bill of review, or for a hill to impeach the decree for fraud. 
C'oz~i~~gton v. Ingram, 64 N. C., 123 ; l'haxton v. Jrilliamson, 
72 N. C., 125. 

But it may be said that the decree of the county cc>nrt 
was not final, for the reason, that after confirming the stIn 

and ordering title, i t  did not adjudge upon the matter of 
costs. We do not think the finality of the decree was af- 
fected by that circumstance. The giving of costs i n  equity 
and in cases of this kind'in the courts of pleas arid quarter 
sessions would not necessarily have followed the decree con- 
firming tlle sale and ordering title to the purchaser. But 
i t  would have been a matter of discretion in the court. And 
as no reservation of the question of costs was contained in  
the decree of May term, 1868, which disposed of thc whole 
merits of the proceeding, the import of the decree, other- 
wise certainly final, is that the court exercised its discretion 
and refused costs; or, the cause riot being retained for 
further orders and directions, that the costs were waived 
and lost. Daniel Chancery 15, 16. Neither did the  entry 
of the cause on the docket of the superior court at  fall term, 
1 S69, followed by the memorandum, "judgtnent against the 
petitioner for costs," alter lhe ease. The  whole object of the 
petition was accomplished and the suit a t  an  end, and the 
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docketing of the case in the superior court x a s  therefore not 
authorized by section 400 of the code, and availed not to 
disturb the finality of the decree of the county court a t  its 
May term, 1868. 

We must therefore declare our opinion to be, that the 
remedy of the defendants, if any  they have, is not by a 
motion in the cause, but by a n  aetior? with proper parties 
thereto in the superior court in  the nature of a bill of 
review, or a bill impeaching the decree for fracd or other 
sufficient cause. There is no error in the judgment of the 
superior court affirming the judgment of the probate court 
disallowing defendants' motion. 

No error. Affirmed. 

!:OFF, CRANSTON & C O .  v. CARTER POPE. 

Description i 7 ~  Deed-Evidence- Construction. 

1. Where an object conveyed is sufficiently identified by the terms used, 
a false mentiou of some particulars, not procl~~cing obscurity as to the 
intelltion of the parties, will not defeat the operation of the instru- 
melrt, up011 the masim, " falsa deozonstratw n o n  nocet," &c. 

2. A mortgage conveyed a "portable steam engine, grist and saw mill 
and forty horses now on "-a certain plantation, "also a second porta- 
ble stram engiue used for ginning aud shelling corn '' ; Held, under 
the foregoing rulc, 

(1) That parol evidcacc wasadtni~sible toshom that the engine first men- 
tioned was intencled to be included iu thc mortgage, though misde- 
scribed as to location ; 

(2) That the dealings and dcclarations of the partics with respect to such 
engine were receivable iu eviclcnee on the question as to whether or 
not it was included in the mortgage. 
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Held further, that, to advance the true intent of the parties, the word 
" portable '' may be treated as synonymous with movable. 

(Bryan v. Faucet, 65 N. C., 650; Johnson v. NeviU, I b . ,  677, cited and 
approved.) 

CLAIM AND DELIVERY, tried a t  Fall Term, 1879, of NASH 
Superior Court, before Eu,re, J. 

The  plaintiffs claimed a portable steam engine, grist and 
saw mill, ahd the appurtenances thereto, which were located 
on the land of W. D. Harrison, in the connty of Nash, and 
conveyed to them by Charles W. Smith of Pi t t  county, in  
the lnanner described in the opinion of this court. Under 
the charge of the court, the jury rendered a verdict for the 
plaintiffs ; judgment, appeal by defendant. 

Messrs. G. V. Strong and G. M. Smedes, for plaintiffs. 
Messrs. Bunn & Battle and Davis & Cooke, for defendant. 

SMITE, C. J. The plaintiffs derive title to the a r t d e s  men 
tioned in their complaint under three successive mortgage 
deeds from C. W. Smith to them, the first executed in  Sep- 
tember, 1869, and describing the property conveyed, as do 
the others, i n  the following language : " The growing cot- 
ton and corn crops on plantation situate on Tar  River in 
said state of North Carolina, formerly known as the 'Penny 
Hill plantation,' " with full boundaries ; " also including i n  
this conveyance the portable steam engine, grist and saw 
mill, and forty horses now on said plantation ; also a sec- 
ond portable steam engine, used for giuning and shelling 
corn." At the date of the first deed there was a small steam 
engine on the plantation used in ginning cotton and shell- 
ing corn, and another larger in size and of forty hors'e power 
(that now in  controversy) i n  the woods, eight miles distant 
from the plantation. The  latter was originally put on land 
near Greenville i n  Pi t t  county, then conveyed towards 
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~ e t h e l ,  and finally removed to the farm of UT. D. Harrison, 
where i t  remained unworked until the defendant took pos- 
session, shortly after which the present action was brought. 

There was conflicting evidence offered on the trial to show 
what was a portable as distinguished from a stationary engine, 
and to which class this properly belonged. The plaintiffs 
introduced as a witness an agent of theirs who testified that 
he advertised a sale of the steam mill to take place in April, 
1876 ; that before the day of sale, the defendant made him 
an offer of five hundred dollars n-hich was refused, and that 
they went on the premises &d eximined the condition of 
the mill. At the day appointed, in the presence of the 
mortgagor, tlie defendant and others, the mill was offered 
for sale as the property of the plaintiffs and no objection 
was made or claim asserted by any person. The bids were 
not satisfactory and the sale was stopped. I t  was again of- 
fered in like manner after advertisement in November of 
the same year and withdrawn for a similar reason. The 
defendant did then object, saying the property was not his 
and declining to tell who made claim. At the same time 
in a private interview the defendant offered three hundred 
and fifty dollars for it. 

Several instructions to the jury were asked for defendant, 
which tlie court declined to give, the substance of which is 
condensed in two propositions : First, if the engine, grist 
and saw mill was a stationary and not a portable engine, 
the title thereto did not pass under the mortgages ; and sec- 
ondly, if i t  was not on the Penny Hill plantation when the 
deed was executed, i t  was not within the  words of descrip- 
tion and was not conveyed. 

The only question then is as to the sufficiency of the 
descriptive words contained in the deed to convey the steam 
mill to the plaintiff. Numerous authorities are cited in the 
brief of the defendant's :counsel to show that under the 
rulings of this court the same accuracy in the statement of the 
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cause of action is required under the present as under the 
former system of pleading; that the proofs and allegations 
must correspond i n  order to a recovery ; and-that i t  is tile 
duty of the judge to respond directly to a request for di- 
rections to the jury by giving or refusing them. The 
references do not meet the aspect of the case presented i n  
the record. 

The description of a thing intended to be conveyed may 
be so vague and indefinite as not to admit the aid of parol 
proof whose only office is to identify by fitting the descrip- 
tive words to the object described. I t  ie  a rule equally well 
established, t l ~ a t  if the object is sufficiently identified by the 
terms used, a false niention of some particulars not produc- 
ing obscurity as to the intention of the parties will not de- 
feat the operation of ' the instrument, upon the maxim 
'tfalsa demonstratio non no&, c 2 m  de coypore constat." 1 Greenl. 
Ev., § 301. 

I. We do not understand the words "now on said planta- 
tion" as applying to the steam mill previously mentioned, 
but as confined to the " horses " then on the premises and 
used i n  cultivating the land. This construction is rcquired 
by the ascertained fact that this mill was not then on the 
Penny Hill  plantation, but several miles distant, u hile the 
sinall engine employed in ginning and shelling, and men- 
tioned without regard to locality, was then upon the land 
and used in  farming operations. The mortgagor owned 
and obviously meant to convey both engines and i t  cannot 
be supposed that  he intended to attach to either a knowu 
false description to defeat his own deed. 

11. The large engine was nlovable and has been worked a t  
three different places, and the synonymous prefix, portable, 
would not be improperly applied to it. 

111. The presence of the mortgagor a t  the first proposed 
sale when the engine was offered as the property of the 
~Iaintiffs,  and the assent implied from silence, although not 
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a n  estoppel as  i t  might have been i n  favor of a n  innocent 
purchaser, is a n  indirect admission that by his deed the 
title had passed to the plaintiffs, and in confirmation of a 
coristruction giving i t  that  effect. 

IV. The  identity of an assigned article of property and 
the means of ascertaining i t  are largely depmdent upon ex- 
trinsic proofs, of tile force and sufficiency. of which the jury 
must judge, and the submission of this inquiry to then1 is 
i n  accordance with the ruling in Bryan v. Ea~~cett. 65 X. C., 
650. How otherwise could i t  be determined which of many 
goods falling within the description was intended to be con- 
veyed? A horse, a buggy or a cow is sold, how can the 
article be separated from many others of the same class, ex- 
cept by the aid of p o l  testimony ? The generality of the 
description, in many cases unavoidable, is latent ambiguity, 
discoverable when the object is sought and removable by 
outside evidence of intent. Wigranl on Wills-l'ropositiorc 
VII. 

The  same observation may be applied to :he criticism 
upon the obscurity and uncertainty in  the complaint. " It 
has never been customary," says RODMAN, J., " in  actions 
for the recovery of specific goods, to give any more than a 
general description, although a plaintiff may do so if he 
chooses, a t  the risk of a variance." Johnson v. Nevill, G5 N. 
C., 677. 

RTe think Hi s  Honor did not refuse a direct and distinct 
response to the  prayer for instrncbions. H e  peremptorily 
declined to rule that the deed was too v a g w  in terms to 
admit the aid of any evidence, and left to the jury to fit the 
description to its object and identify the article intended to 
be conveyed. In  this there is no error. The  judgment 
must therefore be affirmed, aucl i t  is so ordered. 

No error. Affirmed. 
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JOHN BROWN v. CAROLINA CENTRAL RAILWAY COMPANY. 

Nuisance- Becaiver. 

1. The private nuisance which equity will abate by injunction must b e  
one occasioning a constantly recurring grievance from its nature in- 

t 

susceptible of adequate cornpewation in damages. 

2. In determining upon the propriety of injunctive relief against such 
nuisances, the court will be influenced against ordering an abateinent 
by thc facts that the structure from which thc nuisance arises is useful 
to the defendant and the pnblic, and the injury to the plaintiff trifling. 

3. Thc snperior court of one county will not order the abatement of a 
nuisance erected by a railroad corporation (~uch nuisance caused in the 
defective constrnction of a certain trestle and culvert on the line of the 
road) when all the corporate property is in the hands of a receiver ap- 
pointed by the superior court of another county. 

(I?. 4 A. Air-Line v. Wickers, 74 N. C., 240; Hyatt v. Myers, 71 N .  C., 
271 ; Euson v. Perkins, 2 Dev. Eq., 38 ; Skinner v. Maxwdl, 6s N .  C., 
460, cited and approved.) 

CIVIL ACTION removed from Cleaveland and tried at  Fall 
Term, 1879, of LINCOLN Superior Court, before Buxton, J. 

T h e  plaintiff alleges that the Wilmington, Charlotte and 
Rutherford railroad company (now the Carolina Central) 
by the unskilful construction of a trestle and falling in of 
a culvert across Muddy Fork creek, just below his lands sit- 
uate on both sides of the creek, caused au obstruction to the 
natural flow of the water in said creek, whereby i t  was 
thrown back and ponded on his land, and the same was 
rendered unfit for cultivation; that defendant company 
thereafter, to wit, in April, 1873, became the owner of said 
railroad with all its rights, property'and privileges, and as 
such have maintained and allowed to exist ever since their 
purchase the same trestle and obstruction in  said creek and 
thereby continued the injury to plaintiff's land. 

The  action is brought to recover damages for injury 'to 
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plaintiff's land from overflow ancl absorption occasioned by 
the said obstruction a l lowd by defendants to continue i n  
the creek since their purcl~ase, and for abatement of the 
nuisance. At t l ~ e  trial, i t  was admitted that the ownership 
of defendant company began in 18'73, ancl that their said 
road was duly placed in the hands of the defer~dants, 
Grainger, Stout and Porter, as receivers, or: the first day of 
April, 1876, by a decree of the superior court of New Han-  
over county, under whose control and maliagernent the 
same has cver since been, and is now. Upon issues subniit- 
ted to the jury, i t  was found that the trestle and fallen cul- 
vert were an  obstruction to the natural flow of the water 
when the defendant company bought the road, and had 
continued to be and remain ever since, and that thereby the 
plaintiff sustained an annual damage of twenty-five dollars. 

Upon the adnlission of the parties and facts found by the 
jury as above, the court adjudged that plaintiff recover 
damages for three years next before the institution of his 
suit, to wit, the sum of seventy-five dollars, but refused the 
motion for the further judgment of abatement of the nui- 
sance, and from such refusal the plaintiff appealed. 

Messrs.  Hoke & Hoke, for plaintiff. 
311.. John D. Shaw, for defendant. 

DTLLARD, J. In  Raleigh & Az~~qusta A i r - L i n e  v. Wicker, 74 
N. C., 220, i t  is decided that in  cases of ponding water by a 
railroad by obstructing a natural or artificial drain-way, the 
i n j u q  is not one taken into the estimate in measuring com- 
pensation to a land owner, and therefore the company i n  
coi~structing its road must leave a space sufficient for the 
passage of the water without injurious obstruction; or i n  
default thereof it will be answerable in damages by a repe- 
tition of suits until the obstruction is removed, or  i n  a 
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?roper case it may be abated by the corrective powers of a 
court of equity. 

So i t  was the duty of the conlpal~y which originally built 
the trestle and culvert across M u d d y  Fork creek to have 
erected them with such care and skill as not to obstruct or 
throw back the water on plaintiff's land and to havc kept 
them so, and equally incumbent on the defendant company 
since their purchase to do the same thing ; or failing so to 
do, i t  was responsible for any corisequer~t injury in onc or 
more actions for damages merely, or be subject to abatement 
if the injury were such as to call for such remedy, consist- 
ently with the principles which govern courts of equity in 
such cases. 

Now here the injury to the plaintiff is fixed by the jury 
.at twenty-five dollars annually for three years next before 
this  suit was begun ; and upon the finding of damages in so 
trifling a sum and the other facts in the case, was i t  or was 
i t  not obligatory as a matter of law to order the abatement? 
o r  might the court have left the plaintiff to his actions for 
damages as a t  law ? 

The usual and only remedy a t  common law and under 
our former system for a private nuisance was by an  action 
on the case to recover damages, with a right to repeat for 
any  continuance of it, until  the party from a motive of in- 
terest voluntarily removed i t  ; and while a court of equity 
might iuterpose to prevent or abate such a nuisance, i t  was 
not every case in  which the right to recover damages ex- 
isted that would constitute a ground of jurisdiction in  
equity to exercise its powers. The  injury to call for and 
justify compulsory abatement, i t  is held, must be such as is 
not from its nature susceptible of adequate compensation in  
damages, or such as will occasion n constantly recurring 
grievance, which cannot be otherwise relieved against. 2 
'Story's Eq., 5 925; Adams Eq., 211; 3 Dan'l Chancery 
1,587. 
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Upon the establishment of the nuisance, as the plaintiff 
insists is done in  this case by the verdict of the jury, the 
grant  of process of abatement does not follow as  a matter of 
course, but in that event wiil depend on circumstances of 
which the following will be influential. The chancel- 
lor in  such case will consider whetl~er  he  will leave the 
party to his common law remedy or order an abatement, 
arid as  connected therewith, his determination will and 
ought to be influenced against ordering abatement, by the 
faqt that  the structure from which the nuisance arises is 
useful to the defendant, and the injury therefrom to the 
plaintiff trifling and susceptible of adequate compensation 
in  damages; and by the further fact of a great public benefit 
overbalancing the private injury. in which case the private 
interest should, as established by the authorities, be subor- 
dinated to the public good. Hyatt v. M ~ T s ,  71 N. C, 271  ; 
&son v. Perkins, 2 Dev, Eq., 35. 

I n  this case the injury alleged is the unfittingsotne of the 
plaintiff's lands for purposes of cultivatioa. And the jury 
say the damages thereby annually suffered is twenty-five 
dollars. And it does not appear either by 3rerment or oth- 
erwise that the damages cannot or will not be paid, nor that 
the  grievance can only be reliwed against by abatement by 
the court. Upon this view by itself. His  Honor as i t  seems 
to us might have properly pronounced the judgn~e:lt he  
gave, and refused to order abatement as moved by the plain- 
tiff. But when the fact is superadded that the road and its 
operation and general management were i n  the receivers 
appointed by decree of the superior court of New Hanover 
the correctness of the refusal to order a n  abatement cannot, 
a s  we think, be questioned. 

The  effect of appointing receivers was to take the road 
into the hands of the court, to be operated and managed, 
expenses paid and proceeds distributed, and to answer for 
damages incurred, and be abatable i11 any part  of its truck 
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or wwks creating a nuisance to a private person under the 
rules, regulations and orders of the court having the cus- 
tody. High on Receivers, $5 1, 2 ; Skinner v. 2lfazu~el1,GS N. 
C., 400. 

I n  such situation, the property and its proceeds in the 
hands of the superior court of New Hanover could not be 
talien away or applied to the payment of the damages ad- 
judged against the defendant company, by any  execution or 
order of the superior court of Lincoln ; nor could the trestle 
and fallen culvert constituting a part of t l ~ e  track be pulled 
down by the orders of any other court of equal jurisdiction 
than of the one now in the occupancy and control of the 
road. I t  was proper in order to avoid a conflict of jurisdic- 
tion for the court i n  Lincoln to have r~ fused  the order of 
abatement and thus have left the plaintiff to repeated ac- 
tions, or to go, as he might, with his judgment to the court 
of Sew Ihnove r  for payment of his damages assessed, and 
also for the proper action of that court upon his claim of 
qx i t ab le  riglit to abatement. 

There is no error, and the judgment below must be af- 
firn~ed. 

Wo error. Affirmed. 

L(ii IS I,AFOW"INE V. SOUTEIERN UNDEAWRIPERS ASSO- 
CIA'FJON. 

L. W h e n  in the course of proceedings supplementary to execution a wit- 
nv-: is csa~nilied by n referee under section 26s of the code, no triaP 
can be said to take place b~fore  tho referee,and a contempt in wfi&ng 
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to answer questions on snch examiu:itioo mr~st be p~ulislleil by tlw 
conrt maliing the rcfere~~ce.  

2 .  The essent,ial ant1 i1111ercnt; co~nmorl law powcr of tllo courts to pilnisll 
as ,z contempt t l ~ e  rcfns;~I of n, witneis to n ~ ~ s w e r  proper questions is 
expressly co~~firnletl by JWtle's l%evia:rl, ch. 24, 4 7 ($1. 

3. Where :L mituc,ss rcfuscs to answer a question on the gronntl that sneh 
answer will tent1 to convict him of a crime, it is the province of t l ~ e  
cowt  to determine wlletllcr a direct response to the yucstioa wi!! l a v e  
t l ~ a t  tcucleucy. 

1. Since by the provisio~is of scction 264 ( 5 )  of tho cotle the answer of tmc 
examined mntler proceecli~lps snpplemeutary to execution cannot be 
uscxl against him in any  criminal procwclinp or prosec~~tion, a wit~iess 
called to testify on such an c x a n l i ~ m t i o ~ ~  as to his clcslings in bcll:~lf of 
a defunct corporation of which he was 311 officer cannot excuse h i ~ ~ ~ i c l f  
on the ground that the evidence t l ~ ~ ~ s  elicited might be used or1 t l~f :  
trial of indictments pending against him and others, for conspiring to 
eheat and defri~ud divcxrs persons in tllc management of t l ~ e  affairs of 
such corpor:%tio~l. 

-5. Sernzble, tha t  if the witness himself states his belief tllat sucl~ i~~c!ict- 
mcnts are prosecuted solely for black-mailing purpoies, a, to whicli hc. 
cor~ld only thus spexh on the supposition of his cntire innocence, II(* 

truthful nnswrr of his could have ally possible tendency to convict 
him of crime. 

(Paim v.  Pain, SO N. C.,  322, cited and approved.) 

,RULE upon a witness to show cauae why he should not 
be attached for contempt in  refusing to answer certain clries- 
tions, heard a t  January Special Term, ISSO, of WAKE Su- 
perior Court, before Aver!/, J; 

r 7  1 his was a proceeding supplemeritary to execu~ion, and 
on the 10th of April, 1878, an  order was made by the jutlge 
of the superior court, requiring Gcorge W. Blacki~all, the 
treasurer and managing agent, of the defendant association, 
to appear before a referee who was appointed to take and 
certify the examination of said Blacknall and such other 
witnesses as may be brought before him, to make discovery 
concerning the property and effects of the defendant. Arid 
it was further ordered that the referee be vested with such 
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powers in  the conduct of tlle examination as are conferred 
upon him by law. After due  notice, the said Klacknall ap-  
peared before the referee, and was sworn and examined as 
a witness. I-Ie dcclined to aniwer the questions set out in  
tile opinion of this court, and for the reasons therein stated. 
The referee ruled that the cluestions (except one) were proper, 
l ~ u t  that  he had no power to con~pel  the witness to answer, 
a ~ i d  certified the same to tlie court to the end that  the wit- 
n e i i  nlay be dealt with toucliing his  refusal to answer. And 
u1)ori motion Lefore E u x ,  J., at June  term, 1879, the witness 
was ordered to show cause why he  s l~ould not be attached 
for contempt. I n  ans\vcr to tlle rule, the  witness stated in  
his affidavit, in subit:mce, tliat hi, refusal LO answer was 
Lased solely on the ground of his privilege as a wituess, 
that  is, that  he  could not be co~npelled to give evidence 
which might tend to self-crimination. The hearing of tlie 
matters set forth in tlie answer to the rule m i  co~ltinued 
until January term, IhSO, when the plaintiff's courisel 
moved to make tlie rule nbsnlute and declare the witness in 
contempt. His  Honor lield that  the witness should be com- 
pelled to answer the que~t ion  in reference to tlie possession 
of t h e  books of the defeutlant association, and how he had 
d i ipovd  of the same, and also that he should answer ques- 
ti011 No. 8, in reference to the existence of any  assets of the 
association, and that  he  was not compe1le.d to answer the 
other questions. The  referee was ordered to proceed with 
the examination, and the witness to appear on Wednesdny 
of the next term and  show that  he  had obeyed the order of 
the  court, or show cause why h e  should not be attached for 
contempt. From this ruling the plaintiff appealed. 

ilIews. Hinsdde & Devereuz and A. W. Haywood, for 
plaintiff. 

Jlessrs. Me~rimon, Fuller ck Fuller and  R. C. Badger, for de- 
fendant. 
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SXITH, C. J. 111 executing the order under which the 
referee is directed "to take and certify the examination of 
George W. Blacknall and such other witneseea as may be 
required to appear before him " to make discovery and to 
examine concerning the prnpcrty and rights of the said de- 
fendant, certain interrogatories were proponnded to the 
witness nametl, ahiel,  he declined to answer. These inter- 
rogalories, numbered consecutively from 2 to 22 inclusive, 
omitting those numbered 3 and 4 as not material, are as 
follows : 

2nd question. "Rave yon the books n~entioned in the sub- 
p a n a  and belonging to thc Southern Underwriters' Associa- 
tion in your possession ? " The witness answers " I have 
beer, indicted with two other persons in the superior courts 
of Bertie and Cumberland counties, N. C., for conspiring to 
cheat and defraud, which inclictnm~ts are founded on an  
alleged connection and ~nanagement of the business and 
affairs of the Southern Underwriters' Association, the de- 
fendant herein. These indictments are still pending. I 
believe they are and were prosecuted for the purpose of 
black-n~ailing. But as they are still pending, I object and 
decline to ansurer the question asked me, on the ground 
that  such answer might tend to criu~inateme." The referee 
required this question to be answered. 

5th question. " Have you ever had possession of tl:e books 
referred to ? " 

6th. " Do you know who now have them in possession ; i f  
SO, wl10 ? " 

7th. '' When a n d  where dicl you last see them? " 
Sth. " Do you know of the existence of any assets of the 

Southern Underwriters' Association ? " 
9th. "Did the S. U. Association ever 01~11 any U. S. bonds: 

if so, what has become of them ? " 
10th. "Did the S. U. Association ever own any North 
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Carolina R.  R, bonds, or any county or city bonds; if so, 
where are they now ? " 

11th. " Has the S. U. Association ever owned any mort- 
gages upon real estate in North Carolina, if so, please give 
me an  account of the same? " 

12th. " I n  whose names mere the mortgages taken, if 
any ? " 

13th. " What disposition has the company aforesaid made 
of these mortgages, if it ever had any ? " 

14th. Were you ever treasurer of this company?" Ruled 
out. 

15th. "Did these bonds or any of them, or any of the 
securities referred to, come into your hands as treasurer of 
said company, or at all since the organization of the com- 
panp ? " 

16th. "Have  you been treasurer at  any time since the 
organization of the S. U. Association, of that company? " 

17th. " If the S. U. Association has at  any time since its 
organization been in possession of any Cnited States bonds, 
from whom did it obtain them, when and upon  hat 
terms ? " 

18th. Were any United States bonds and other securities 
exhibited to the secret~ry of state of North Carolina at ally 
time since the organization of the company as the property 
of the company ;'if so, when, where, what bonds and secu- 
rities, from wliotn obtained, upon what terms, and where 
are they now ? "  

19th. "Were you one of the original subscribers to the 
company; if so, how much stock did you take, and did you 
pay it up ?" 

20th. " I f  you paid your subscription, how did you pay ?" 
21st. '' Do you know where the cash account was kept ; 

if SO, where ?" 
22d. " Do you mean to swear that it might criminate you 
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to tell where the company kept their cash account ?" Ruled 
out, 110 answer. 

To all these questions the witness replied in substance : 
" I  clecline to answer upon the ground that i t  wight crimi- 
nate me." 

The referee reported the refusal of the witness to the court, 
and thereupon His Honor decided that the witness should 
answer qnestions numbered two and eight, and should be 
excused from answering the others, for the reasons assigned 
by him. From this ruling the plaintiff appeals to this court, 
and its correctness is the only reviewable matter preseutecl 
for bur consideration. 

1. I t  is insisted on behalf of the witness that his contu- 
macy can be corrected and controlled only by the referee, 
and that the court has no cognizance thereof: The referee 
has power to enforce obedience to his rulings, on tbe trial of 
the issues before him, just as the court wonlci have u1)on the 
trial before i t  by virtue of the express provisions of C. C. P , 
5 246. But this is not a trial, and the scope and purpose of 
the reference is alone the collection of the evidence and the 
relief of the court from the delay and trouble of taking it, 
and in such cases the authorities cited are decisive of the 
regularity of the course here taken. Ed. Ref., 40 ; Fovbes v. 
Willard, 37 How. Prac. Rep., 193; Lathrop v. Clupp, 40 Y'. 
Y., 328. 

2. It is again objected that an attachment for disobedience 
of an  order of the court is not authorized by the act of 1869. 
Bat. Rev., ch. 24. The  power is expressly conferred upon 
every court of record by par. 4,s 7, which declares that such 
court shall have power to punish for conten~pt " all persons 
summoned as witnesses in refusing or neglecting to obey such 
summons to attend, to swear, or answer as such witness." I t  
is moreover an  essential attribute of a court to enforce by 
proper process its ow11 lawful orders, and without this power 
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its essential functions would be paralyzed or destroyed, as 
wns said in Pain v. Pain, 80 3. C., 322 ; C. C. P., § 274. 

These objections being removed, we are now brought to 
the col~sidsratiun of the question as to the obligation of the 
witness, and his right to refuse to answer the enquiries be- 
canse, as lle states, it may tend to cri~ninate himself. 

The proceeding against the defendant is to ascertain if i t  
has assets, where they are and in  what they consist, with a 
view to subject them to the 1)laintiff's judgment, and the in- 
forlnation is refused on the ground that the witness is charged 
with a conspiracy with others, in fraudulently disposing of 
the assets. The plaintiff has a clear legal right to all the 
evidence tending to elucidate the enquiry and aid him in 
subjecting the property of his debtor to the satisfaction of 
his claims, and the refusal is only admissible when the dis- 
closure of the witness tends to prove his connection ~ i t h  
crime and contravenes the immunity guaranteed in the 
constitution, Art. I ,  5 11. 

I n  all criminal prosecutions every man has the right to 
be informed of the accusation against him, &c., "and shall 
not be compelled to give evidence against himself." The 
fair interpretation of this clause seems to be to secure one 
who is or may be accused of crime, from making any com- 
pulsory revelations which luap be given in evidence against 
him on his trial for the offence. 

So it is held, that if he has been tried or has been par- 
doned, or the prosecution is barred by the lapse of time, so 
that he  is no longer exposed to a prosecution, he cannot ask 
to be protected from making a disclosure material to the 
pending investigation. In  such case the evidence can never 
be used against him, because he can never be put on trial, 
and never incur any peril thereby. 1 Whar. Cr. Law, 
$ sos. 

While i t  is extremely difficult to discriminate the cases 
where the witness may and may not be conipelled to testify, 
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there is a general concurrence of the authorities t'hat the 
matter is not left to  the decision exclusively of the witness. 
The  court must, in the first instance, determine whether the 
question is such that i t  may be reasonably inferred that the 
answer may be self-crimiuating, and the nature of the an- 
swer, necessarily known to the witness alone, he alone must 
dccide. If the information sought rnay be self-accusing and 
the witness says i t  is, he need not answer. 

I n  the trial of Burr, Chief Justice MARSHALL lays down 
the rule, which most of the text writers adopt, as the cor- 
rect, practical rule, in these words: " I t  is the province of 
the court to judge whether any direct answer to the ques- 
tion that  may be proposed will furnish evidence against the 
mitness. If such answer rnoy disclose a fact, which forms a 
necessary and es~ential link in the chain of testimony which 
would be sufficient to convict him of any crime, he is not 
bound to answer it, so as to furnish matter for that convic- 
tion. I n  such case the witl:ess must himself judge what his 
answer will be, and if he says on his oath he  cannot answer 
without accusing himself, hc cannot be compelled to an- 
swer." 

"Whether  i t  (the answer) may tend to criminate or ex- 
pose the witness, is a point which the court will determine 
under all the circunlstances of the case." 1 Greed.  Ev., § 
451. And the same view is taken in  Ros. Cr. Ev., and in 
other authorities. 

The  principle is very accurately stated by the court in 
People v. Mcitl~er, 4 Wend., 299, thus : " My conclusion is 
that  when a witness claims to be excused froin answering 
because his answer will have a tendency to implicate him 
in a crime or misden~eanor, or will expose him to a ])en- 
alty or forfeiture, then the court are to determine wl~etller 
the answer he may give to the question can criminate him 
directly or indirectly, by furnishing direct evidence of his 
guilt or by establisl~ing one of many facts which together 
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may constitute a chain of testimony sufficient to warrant 
his conviction, but which one fact could not of itself 
that result." A very elaborate opiniou is given by the 
court in Ward v. St.ute, 2 Mo., which is largely extracted and 
set out i n  a note to 1 Whar. Cr. Law, 5 807. 

There, a witness before the grand jury was asked in  these 
words : " Tell who bet at  the game of faro, not naming 
yourself." This game is played with cards by one person 
as banker against any number of persons, each playing for 
himself without any common interest among them. The 
question was held proper and the witness required to an-  
swer it. 

I n  the opinion the court say: " The rule then is that the 
court must judge whether a direct answer would furnish 
matter for his conviction. If the witness answer that  he 
saw no oue bet, or that he saw B and C bet, he furnishes no 
matter that would be a necessary link in  the chain of testi- 
mony to convict him of betting a t  faro." * * Let us put 
a case where a direct answer to a question would implicate 
a witness. Thus, did you set up and keep a far0 table? 
Now, here the court can clearly see that if the answer be 
"yes," the witness would subject himself to the penalties for 
setting up  and keeping a faro table, and if the answer be 
" no," he cannot so subject himself. But whether the an-  
swer be " yes " or " no " is unknown to the court, and in 
this case the witness must be the judge whether his answer 
will be yes or no, and he may say he cannot answer the 
question without crimirlating himself." 

So COCKBURY, C. J., says: " I t  was contended that a oare 
possibility of legal peril was sufficiei~t to entitle a witness to 
protection; nay, further, that the witness was the sole judge 
as to whether his evidence would bring him into danger of 
the law and that the statement of his belief to that effect, if 
not manifestly made ,mnlajde,  should be received as conclu- 
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sive. With the latter of these propositions, we are altogctllcr 
unal)le to agree." 

1'1)on a review of the authorities, we are clearly of opin- 
ion that the view of the law propounded by LORD WENS- 
LEYDALE, 10 Ex., 701, ill oSb0~72 v. The L o ~ L ~ o ? ~  &., :111d 
acted upon by Vice Chancellor STUART in Side-1)oftom I-. 
Aclkirts, 3 Jurist. N. S., 631, 632, is the correct one; and that 
to entitle a party called as s witness to the privilege of 
silence, the court must see from the circumstances of the 
case and the nature of the evidence which the witiless is 
called to give, that  there is no reasonable ground to appre- 
hend danger to the witness from his being compelled to 
answer." Best. Ev., 125; Forbe8 v. Willard, 37 110~. Pr. 
Rep., 193. 

But i t  is contended that a disclosure of the names of per- 
sons present engaged in the criminal acts, may furnish the 
means of procuring testimony to show the witness' own 
criminal participation, and thus to be made to give evi- 
dence or the means of obtaining evidence equivalent i n  ef- 
fect to prove his own guilt. The learned opinion of the 
supreme court of Missouri meets this aspect of the question 
also and we again quote from i t :  

'f But i t  is said the witness is bound to tell who bet a t  the 
game, without naming himself, when those persons who 
are  named will be examined as to the fact whether he bet, 
arid if the witness is not compelled to name who did bet, 
then they will remain unknown to the grand jury and can- 
not be examined whether the witness bet. I understand 
this doctrinc to be grounded more on the fear of retaliation 
than on any sound principle of law. Will the law permit 
a man to keep offences and offenders a secret, lest the offend- 
ers should, in their turn, give evidence against h im ? I 
have looked into the cases cited a t  the bar and am unable 
to perceive any principle allich ought to vary the foregoing 
spinion." 
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I t  is quite obvious from the principle nstablished that  
much of the infor~nation responsive to t l ~ e  questions, and 
especially such as docs not involve any alleged fraudulent 
appropriation of the debtor's property; to which the witness 
may have been privy, the plaintiff' is entitled to Iiave. But 
i t  is unnecessary to separate that which may not from that 
which may be withheld, as imputing cr~minali ty to t l ~ c  wit- 
ness, since we are clearly of opinion that as he is protected 
from the coi~seqnences of the discovery and the facts elici- 
ted can be given in evidence in no criminal prosecution to 
which they are pertinent, the plaintiff is entitled to full an- 
swer and to all the infor~nation which he possesses; and 
this whether it does or does not implicate i~irnself in the 
fraudulent transaction. In this we are fortified by decisions 
upon the same statute mutatis mzctandis of the court of the 
state of New York, from which ours is derived. " When- 
ever the party or witness interrogated," says DANIEL, J., in 
Forbes v. Willard, supra, "may have committed a fraud, 
whether solely or united and combined with others, it is 
still a fraud within the intent and meaning of the language 
used in  this section, and the necessary disclosure of i t  by 
the answer required to be given in the course of the exami- 
nation for the discovery of the debtor's property, constitutes 
no  legal justification for the party or witness, who on tha t  
accouiit refuses or declines to answer the questions pro- 
pounded to him for that purpose." " * " Neither the 
debtor nor any witness prodluced by him or the creditor is 
a t  liberty to shield hiinself from answering, because the 
answer required will lead to that  disclosure." 38 How. Pr. 
R., 193. 

Again, in considering the very section of the code now 
under examination in Lathrop v. Clapp, 40 N. Y., 328, the 
court of appeals say : " The object of this act was to give a 
judgrnent creditor, who had been unable to collect his debt 
by ordinary process of law, a relief in this sumtnary way to 



JUNE TERM, 1880. 143 

discover his debtor's property, if any he  have. This right 
of discovery was intended to be made full and complete, as  
is apparent froin subsequent portions of the act. The  sec- 
tion declares that on examination utlder this section either 
party may examine witnesses in his behalf, and the judg- 
nient debtor may be examined iu the same manner as any  
other witness. And if there is any force i n  language, the 
legislature have intimated in clear and unmistakable terms 
this examination was not intended to be restricted as  here 
claimed, but  that  the fullest scope was intended to be given 
to ferret out fraudulent transfers of property. Else why did 
they close u p  this section by "that  no person shall, 0 1 1  ex- 
amination pursuant to this chapter, be excused from an- 
swering any question on the ground that his exa~nination 
will tend to convict of the co~nmission of a fraud, but his 
answer shall not be used as evidence against him in  any 
criminal proceeding or prosecution." 

I t  is clear that the act contemplates a thorough sad 
searching examination into all fraudulent dispositions of 
property made to defeat creditors and does not allow the 
enquiry to be evaded upon any grcund of the self-crimina- 
t ing answer which may follow. I t  must be answered, what- 
ever its bearing upon the witness and however strongly 
tending to show his fraudulent conduct, because this is nec- 
essary to the creditors relief, and fraud finds no favor i n  the 
law. B u t  thc answers of the witness cannot be used against 
him in  any  criniinul proceeding whatever, and his constitu- 
tional right not to "be  compelled to give evidence against 
himself" is maintained intact and full. 

How can this immunity be invaded by requiring disclos- 
ures, rendered inadmissible as evidence against him, and 
when any  attempt by ~ubsequent  legislation to make the 
evidence competent would be an ex post facto enactment and 
i n  conflict with the constitution ~f the United States? 

It is not inappropriate before concluding this discussion 
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to advert to the fact that the witness characterizes the 
prosecutions as black-mailing attempts to extort money, 
of wilicli he  could only thus speak upon the supposition of 
his innocence of the charge preferred, and if he is innocent, 
i t  is djfEcult to understand how any truthful disclosure 
could harm him or tend to liis conviction of crime. 

We are therefore of the opinion that the witness must an- 
swer the questions, and he cannot shield himself behind his 
declaration that they iilvolve self crimination. The  ruling 
below is erroneous and is reversed. This will be certified. 

Error. Reversed. 

WALL arid LEAK, Es ' rs ,  v. J. A. COVINGTON, Xs'r. 

Judgnzcnt on Oficial Bond-Amendment. 

I .  The jntlgment in a snit on an oficial bond shonld be for the penalty 
of the bond, to be discharged by the payment of the sun1 found to be 
due from the principal obligor. 

2. Where. by oversight or  mistake, judgment isentered in sac11 case for the 
sum dne by the principal obligor to those putting the bond in snit, the 
error may be corrected on motion a t  a subsequent term of the court 
more than twelve months after the rendition of the jndgment. 

( W'olfe v. Daviu, 74 N. C., 597 ; Galloway v. NcKeithun, 5 Ired., 12 ; Pen-  
dleton v. l'e?e?~dleton, 3 Jones, 136 ; Rhillipse v. Higdon, Busb., 350; 
Fmmer v. Willard,  73 N .  C., 401, citecl and approvccl ) 

MOTION to amend n record heard at  Fall Term, 1879, of 
R r c ~ ~ r o r ; ~  Superior Court, before Segmowr, J, 

In this action, which was founded on the bond of James 
A. Covington as administrator of J. P. Covington and Ann 
C. Leak as executor of John W. Leak, a surety thereto, to 
recover the distributive shares of the next of kin, a report 
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of the account of the administration showing assets for dis- 
tribution to the s ~ m  of $5,453.69 was made to the court, and 
being confirmed, judgment was entered therefor instead of 
for the penalty of the bond to be discharged on the payment 
thereof. And more than twelve months after the rendition 
of the judgment aforesaid, in pursuance of notice from de- 
fendant, a motion wa$ made in the cause to amend the en- 
try of judgment on the record so as to make it a formal one  
for the penalty of the udmi~iistratioil bond to be discharged 
upon the payment of the amount due. The motion was re- 
sisted by the plaintiffs, and the judge having drawn up and 
ordered it to be entered as the judgment that was inteucled 
to 11uve been entered, an allpeal id taken to this court. 

Mr. Platt D. Walker, for plaintiffs. 
Mr. John D. Shaw, for defendants. 

DILLARD, J. The motion made was not within section 
133 of the code, as the proposed amendn~ent  ~ ~ u n c  p ~ o  tune 
was of a n  informal judgment entered through no mistake, 
inadvertence or neglect of the defendants, and the relief 
asked is not within apt t i u e  as prescribed in that section. 
I t  could not be for the correction of an  error in  law i n  the 
judgment; for, taking it as a regular judgment, i t  was not 
within the power of the court to correct such error after the 
end of the term at  which i t  was entered. Wove v. Davis, 
74 N. C., 597. 

Neither can the motion be considered as made to vacate 
an irregular judgment, which is settled to be one rendered 
contrary to the course and practice of the court. I t  was ac- 
cording to the course and practice of the court on confirma- 
tion of the report of the referee finding the net surplus for 
distribution in the hands of James A.  Covington as admin- 
istrator, to render the sentence or judgment of the law upon 
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the facts found or admitted on the record and conformably 
thereto, for the recovery of the sums ~cspectively due to the 
plaintiffs, and the judgment so to be eutered is usually en- 
tered for the penalty of the bond as n security for the said 
shares and to be ciiscl~argerl on the payment thereof and 
the costs of the action. Bingham on judgments, vol. 13, 
Law Lib., p. 63 ; 1 William Sauntlers, 3s. 

Just  suc l~  a judgment His Honor firlds as a fact was in- 
tended to have been entercd hy the court, and by this we 
rnust understand that the judge otnittt d to make any judg- 
men t in writing (mhich i,t has been decided is not necessary) 
as  no such claim is disefosed in the statement of the case, 
and  further that he omitted to deliver orally any judgment 
a t  all, or if hc did, that its t e rn~s  were misconceived by the 
clerk and his entry thereof is incomplete and not true. 
And taking either of these suppositions to be the fact, had 
not the judge the power to make the an~endrnent con]- 
plained of? 

I n  Gnlloway v. ,VcIieithen, 5 'Ired., 12, i t  is held that a 
court may amend any on~ission in  the record of a previous 
term whether i t  be by act of the court or clerk. 

I n  Pendbton v. Pendleton, 2 Jones, 135, i t  was allowed, in 
a petition for the sale of land of a ward to pay outstanding 
debts of the ancestor, to draw u p  and enter i n  proper 
form the orders and decrees of the court of which the clerk 
had oaly kept loose minutes; and in Pldlips v. I l igdon,  
Busb., 380, i t  is held that after a suit is determined, a court 
may allow an amendment when the same is for the purpose 
of correcting the omission and oversight of an officer in  not 
making an entry as he ought to have made, as a matter of 
course and as a part of his duty. 

Upon these authorities i t  follows, that if all other things 
were transacted iu the aciion according to the course and 
practice of the court except the pronouilcing of judgment 
by the court, i t  was competent to the judge n u n c  pro tunc to 
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h a w  entered the proper sentence of the law, or if in fact a 
judgment was orally delivered and not entered a t  all or 
mistakenly entered by the clerk, i t  mas within the power 
and  duty of the court a t  a subsequent term, by way of 
making up  the record so as to speak tlre truth, to amend by 
inserting the jndgment which was delivered, or  amend the 
one  on t h e  record by making i t  confhrm to the terms in  
which it was pronounced. 

The  existence of power in the court thus to amend is 
necessary, because i t  being decided that the requisition that 
the judge should sign his judguients is but  directory, the 
entry of judgments by the clerk on the minutcs or record 
of the court is, in legal import under our present systelu as 

'it was under our forrner system, rlot the record o r  rner~~orinl 
of what the court did, but only as a memorandum from 
which a record can be made; arid therefore in  this ease, the 
particular entry of judgment on the record ought not to 
conclude on the motion to amend, but be merely evidence 
to enable the court to make up the true record of what was 
transacted by the court. 

I n  this case the judge finds thab the  judgment as entered 
is not the judgment intended by the court, and while i t  is 
not seen how the amendment can benefit the defendants or 
work any detriinent to the p!;tintiEs, ~e think His Honor 
had the power to make the record speak the truth, and to 
that  end might draw u p  and order to be entered on the 
record a judgment for the penalty of the bond declared on 
to be discllarged on {the payment of the sums found due 
the next of kin1 and interest thereon and the costs of t l ~ e  
action, as was intended. Act.ortling to the conclusion a t  
which we have arrived, this court ordered in the ease of 
Farmer v. Willard, 75 N. C., 441, an  informal judgment to 
be corrected and formally entered several terms after its 
rendition. 
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There is no error, and the judgment of the court below 
must be affirmed. Let this be certified. 

No error. Affirmed. 

DENNIS SIMNOSS imtl  ot i~ers  v. BABEL TAYLOR and others. 

Bemovul of Cuuse to Federal Court. 

Under the several acts of congress now in force relative to the removal 
of causes, a nowresident drfenclant, srml togetlicr with several rcsi- 
deut  W e a d a n t s  for ~ ~ C ' P P R P S  on land, mag have the cause mnoved ,  so 
far  as he is concerned, to  the circuit court of the United States, leaving 
tlre triitl to proceed in tllc state court against the resident defendants. 

PETITION for removal of a cause to the circuit court of the 
Uuited States, heard at  Spring Term, 1880; of BERTIE SU- 
perior Court, before Gudge~, J. 

The motion was refused, a114 the defendant appealed. 

N r .  Jns. E. Moore, for plaintiffs. 
Jlr. E. G. Haywood, for defcndant. 

SMITH, C. J. The  defendauts, one of whom is s citizen of 
Virginia and the other of this State, are sued by the plain- 
tiffs, all of whom are citizens of North Carolina, for tres- 
passes alleged to have been cornwitted upon their lands. 
The  defendants in  separate answers deny tlae plaintiff's right 
to the l a r~d  in dispute, and assert title in the defendant 
Taylor, by whose authority and in whose service the defend- 
an t  Robeson was acting. 

At the return term of tlae summons Taylor applied by pe- . 
tition for the stay of proceedings in tbe cause aud its re- 
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moval to the circuit court of the Unitctl Statcs, on the ground 
of his own citizenship in  Virginia, and because tlie princi- 
pal controversy is between the plaintiffs and himself, and  
settirig out the other facts material to the motion. No oh- 
jection is made to tlie form of the application, and the sim- 
pIe question, ruled adversely to the defendant in the court 
below, is presented-whether the entire cause, or so much 
of it as involves the controversy between the plaintifYs7 and 
himself, is reniovable under the acts of congress. 

The 12th section of the judiciary act of 1789 authorized a 
defendant under tlie limitations therein mentioned, wlien 
sued in a court of the state of which the plaintiff was a citi- 
zen and himself a citizen of another state, to havc the samc 
removed to the circuit court of the United States, if he  made 
his application at  the return term of the writ or process. 

The  act of July 27, 1866, extended the right of removal 
to one of several defendants, although the others might be 
citizens of the same st& with the plaintiff, if application 
was made before the trial, when, so far as i t  relates to him, 
i t  is brought for the purpose of restraining or enjoining him, 
or  is a suit in w i c l ~  there can be a final determination of 7 
the controversy so far as concerns him, without the presence 
of-the other dcfcnrlants as parties in the cause. But the 
suit as to the other defendants remains in the state court 
and may be prosecuted there. 

Thc amcndatory act of March 2, 1867, authorizes a re- 
moval wllenever there is a suit depending in the state court 
between one of its citizens and a citizen of another state, 
whether the latter be plaintiff or  defendant, when he files 
a n  affidavit stating that he has reasoi: to believe and does 
believe that from prejudice or local influence he will not 
be able to obtain justice in the state court. Rev. %at. of U. 
S ,  5 639. So the law remained until the passage of the act 
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of March 3, 1875, the  second section of wl~ich is in these 
words : 

" That  any suit of a civil nature a t  law or in equity, now 
pending or hereafter brought in any  state court, when the 
matter i n  dispute exceetls, exclusive of costs, thc sum or 
value of five hundred dollars, and arising under the consti 
tution or  laws of the United States, or treaties made or 
whicll shall be made under their authority, or in  which the 
Vnited States shall be plaintiff or  petitioner, or in which 
t11 ere shall be a controversy between citizens of differ- 
ent states, or a controver5y between citizens of tlle same 
state cl:~iming land under grants of different states, or a con- 
t~oversy  between citizens of a state and foreign states, citi- 
zens or subjects, either party map rcrnove said suit into the 
circuit court of the United States for the proper district. 
Aud when in any snit mentioned in this section theres l~a l l  
be a controversy which is wholly between citizens of differ- 
ent states and which can be fully determined as between 
them, then either one or more of the plaintiffs or defendants 
actually interested in sucah controversy may remove said 
suit to the circuit court of the United States." 

In his anal-jsis of the act of 1866, .Judge DILLON in his 
mnnogr~am or short treatise on the Rernova! of Suits (19) 
s a p  the conditior~s of removal are these : 

1. The suit in the state court must be by a plaintiff who 
is a citizen of the state wherein the suit is brought. 

2. I t  must be against a citizen of the same state and a cit- 
izen of another state as defendants. 

3. The amount in dispute must exceed the sum or value 
of five hundred dollars besides costs. 

4. The  removal must be applied for before the trial or  
final hearing in  the state court. 

And that i n  sueh ease the non-resident defendant may 
hrtre the cause removed (not wllolly) but  only so far as it 
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relates to himuelf, if it be a suit brought to restrain or en- 
join him, or is a suit i n  wl~ich there carz be a final determination 
of the eontrovemy so far as concerns him without the presence 
of the other defendants as pal ties in the cause. I n  the opin- 
ion of the author referred to, the act or' 18'75, which repeals 
the  former acts in conflict, does not repeal the substantial 
provisions of the act of ISGG, and t h t  a case coming under 
its operation may be removed as before. l b  , 28. 

Tf we accept this as a correct interpretation of the state of 
the law, the defendant Taylor is clearly entitled to remove 
so much of the action as relates to himself, as he, a citizen 
of Virginia, is sued by citizens of North Carolina with his 
co defendant a resident of the latter state i u  a n  action seve- 
ral i n  its nature, and which can be inaiutained against 
either, and therefore in  the language of the act, " there can 
be a final determination of the controversy as to h i m  with- 
out the prcsence of the other, and the suit may proceed 
against the latter." ,%wing Xachi7te Cb., 18 Wall., 583; 
same case, 110 Mass., '70. 

The  next enquiry is whether under the act of 1875, the 
whole cause is removable at  the instance of the non-resident 
defendant entitled to remove i t  as to himself. 

The  operative and distinguishing words of this enactment 
are that the entire suit may be removed when there is a 
" eontroverzy which is ~ v l ~ o l l y  beizueen citizens of diferc?at 
states," and that although there may be other distinct con- 
troversies wit11 those who, if they were the only plaintiffs 
or only defendants, would not be entitled to the removal. 

This  act came under review in the case of Taylor v. Rock- 
@ller, in the U ~ ~ i t e d  States circuit court for the western dis- 
trict of Pennsylvania, reported in 18 Am. Law Rep . ,  298, 
before Mr. Justice STI~OXG of the supreme court and Judge 
McKimi~ox, i n  which an elaborate opinion concurred in  by 
both, is given. After remarking that the act adopts the 
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language of the constitution and goes to the extreme limit 
of the jurisdiction authorized to be conferred, he proceeds 
to discuss tile provisions of the act and says : " I n  many 
writs there are numerous subjects of controversy, in  some 
of which one or more of the defendants are actually inter- 
ested, and other defenclants are not. The  right of removal 
is given when any one of these controversies is wholly be- 
tween citizens of different states and can be fully determined 
as to them, although there may be other defendants act,ually 
interested in the controversies e r~braccd  in the suit." 

I n  Peterson v. Chupman, 13 Rlatch., 395, the action was 
brought by citizeus of New York against parties, one of 
whom resided in New York and the other in Uonnecticut, 
and the cause after removal was remanded to the state court 
on the ground Chat the controversy was riot betweell citizens 
of different states. 

I n  Carrahan v. Brennan, in the circuit court of the north- 
ern district of Illinois, it was held that the rc~noval is allow- 
able only when the cantrowcrsy is so completely between 
citizens of different states that its termination as to thcm 
will settle the whole suit, and not a part of it can be re- 
moved. 

And HI Mr. Justice BRADLEY expressed the opinion (Ge- 
rardy Y. Morse, 4 Am. Law Times, 387,) that under the act 
of 1875, all the plaintiffs need not have a different citizcn- 
ship from all the d e f e n d e ~ h ,  and if some of tlie plaintiffs 
zud defendants are citizens of the same state, thc removal 
x ~ u s t  be sought by all the plaintifk or all the defendants, 
o ~ d  that s n e  alone could not remove tlie cause; but if 
&I, tlie p!aiabiffs and all the d~fendants  are c i t ize~~s  of dif- 
fercn t states, any  one of them may remove. 

Amidst thwe diverse views and in  the absence of any au- 
Ihoritativc comtruction of thc act to guide, we arc required 
oiarsclves to ascertain its menming and effect. The action 
.More  us is in its nature severable and  for trespasses of 
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wliich both, neither or only one defendant may be guil ty;  
and tlle disposal of the issue as to oue in no manner ;iffects 
the liability of the othcr, when they are allowed separate 
trials. The case is clearly within the contemplation of the 
act of 1866 and admits of severance and reiuoval of so 
much of the cause as relates to the non resident defendant. 
The  application does not seem to fkll within the rneaning 
of the latter act, wliicli authorizes the removal of the entire 
cause, when there shall be a coiitroversy which is ".ruhollz~ 
betweefa ci t i zem of dife7-e.nt states." This is 11ot such a contro- 
versy; i t  is one and the same and equally with both de- 
fendants divisible into parts, but the same againso each. 
While then the non-resident may have h i s  motion granted 
for himself, the r e s i d e ~ ~ t  defendant is left to combat the 
plaintit& claim in the jurisdiction first attacl~ing. The 
cases in our own reports do not aid us in the enquiry. 

We are therefore of the opinion that the refusal of the 
court to remove on the application of the defendant Taylor 
the case as to him was erroneous and i t  is reversed. This 
will be certified to the court below. 

Error. Reversed. 

0. R.  IIOTIT,ISGSWORTH v. JAXES A. HARSIAN and wife. 

,lIcirried It'oman-Power of Attowbey-Registration. 

A power of attornex, give11 by a rnarricd &man to  dismiss an  actiou 
c o n c e r ~ ~ i u g  her land, need not be registeretl to give it validity. 

Boyldon Ins. Co. v. Davis, 74 N. C , 7s ; Sinzs v. Goettle, 52 N. C.. 26s ; 
DQI v. Adams, 63 N. C. ,  254 ; Petteway v. Dazosan, G.l N. C., 4Z0, cited 
a w l  approved.) 
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l f o ~ r o s  to dismiss an appeal, heard at  June Term, 1880, 
of TI312 ~UPRE;XE COURT. 

N r .  I). J. Dczvrne, for plaintiff. 
Jir. B. G. I I (~yuood,  for defendstl~ ts. 

SMITH, C. J. TO the complaint filed for a judgnlent of 
forcciosure and sale of the mortgaged landstt~erein described, 
the femc defendant interposed a demurrer, assigning certain 
causes therefor, mliicl~ was overruled and she appealed. 
U11on the hearing of the cause, the plaintiff's counsel pro- 
duced an  instrument under the hand and seal of both tle- 
fendants and proved before tile clerk of New Hanover, with 
the privy examination of the wife, asking that the action 
may be dismissed a t  their costs, and stating tlist the subjcct 
matter of the c o ~ t e s t  had been cornprornised and settled be- 
ttvcen the parties. The introduction of this paper is ub- 
jected to by the counsel of record for the appellant for want 
of registration, a l~ ic l l ,  as he insists, is necessary to its va- 
lidity under the law. Bat. Rev., ch. 35, §g 14, 15; ell. 69, 
bi3 27, 28. 

Ro objection is made to the g~nuineness  of the instru- 
ment, or want of proof of its due execution, but its admission 
is opp~sed  on the sole ground that it has not been registered. 
\Ye t l~i i lk tlie objection untenable. " Every attorney who 
sha!l claim to enter an nplmrance for any  person shall, 
upon bcing required to do so, produce and file in the clerk's 
office of the court in ~~11ic11 he shall claim to enter an ap- 
pearance, a power or authority to that  effect, signed by the 
persons or sotne one of them for wl~onl he is about to entcr 
an appearance, or by some person duly authorized 011 that  
b e h ~ l f ;  otherwise he should not be allowed to do so." Rev. 
Code, ch. 31, § 57 (16). This rule of practice not being in- 
consistent w i t h  the present system, is still in force. Bmllston 
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62s. Co. v. Davis, 74 N. C., 78; Sims v. Goettle, 82 N. C., 268, 
aud is recognized in Day v. A d a n y  63 N.  C., 254. 

A similar intervetition was proposed in  Pcttezvny v. Drxzu- 
son, e4 N .  C., 450, but was disallowed because the plaintiff's 
c o u ~ ~ s e l  produced a later and contradictory autllority from 
the client. 

As these are cases vilere a feme covert rnay sue or be sued 
aione, and need in no case prosecute or defend by guardian 
01. next friend, (C. C. P., 5 56) and her husband on leave of 
the court end with her consent defend in her name arid 
behalf, (Bat. Rev., ch. 69, 5 15,) i t  would seein unavoidably 
to follow that she has capacity to accept or refuse his prof- 
fered aid to employ an  attorney to prosecute her action and 
io  makc her defence. This power is necessary and inci- 
dental to her capacity to sue and be sued. Here, both her 
husband and herself unite in asking for the disnlissal of the 
suit upou grounds sufficient w1iel-i made knowti to the court 
in  any other manner, fur the court will not pass upon a con- 
troversy which has been settled and ended. 

The writing does not hn fe r  nor profess to confer any au- 
thority to dispose of or a&ct her land, but simply to put a n  
end to a pending suit, and &e same legal competency which 
where her interest requires may prolong the litigation is 
also sufficient to terminate it. 

The action must therefore be dismissed a t  the defendants 
costs, as requested, and it is so adjudged. 

PER CURIAM. Action dismissed. 
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CHLOE P O W E R S  v. VIRGINIA KITE and LAWSON POWERS.  

Canons of Descent-hheriting from Illegitimates. 

Upon the clenth of an illegitimate sou (intestate, married and withonc 
issue) leaving a legitimate 11:ilf-sister, born.of the body of the same 
mother, his real estate descends to such sister by operatio11 of rule 
eleven, Bat. Rev., ch. 36, to the exclusion of the widow of s r~ch son. 
By rule eight, the widow is his hcir only when there is no one who 
can claim as heir t o  him. 

(Arrinyton v. Alston, N .  C.  Term Rcp., 310; Flinthnm v. f?ol&r, 1 Dev. 
Ey., 34.5; M c B ~ y d e  v. Patterson, 75 N.  C.,  412, cited ancl approved.) 

CIVIL ACTION to recover Land, tried a t  Spring Term, 
1880, of CURRITUCK Superior Court, before Graves, J. 

The case was submitted to the judge upon the following 
facts agreed : Silas Powers, being the owner of the land in 
dispute, in 1850 married the plaintiff and died in  1862. H e  
was the illegitimate son of Nancy Powers, who died before 
the said Silas. The defendant Virginia Kite was the legit- 
imate daughter of the said Nancy ; and Lawson Powers, the 
other defendant, claimed a part of the land i11 controversy, 
by purchase from the said Virginia. His  Honor beiug of 
opinion with 'deferidants, rendered judgment accordingly, 
and the plaintiff appealed. 

MY. C. I$'. Grandy, for plaintiff. 
ililessrs. Pruden, & Shaw, for defendan ts. 

ASHE, J. The  only question presented by the record is, 
who is e11titJed to the land ? the plaintiff who is the widow 
of Silas Powers, or Virginia Kite, his legitimate half-sister 
by the mother? The plaintiff, as widow of Silas Powers, 
claims that she is entitled to the land under the 8th rule of 
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descents, wliicli is as follows: " When any person shall die, 
leavil~g none who can claim as heir to him, his widow shall 
be deemed his heir, and as such shall inhcrit his estate." 
Bat. Rev., ch. 36. 

If this were the only law applicable to the case, the plain- 
tiff' would be clearly entitled to recover, but the d e f e d a n t  
says she is t h e  rightful heir of thc said Silas, and has the 
right to his estate by virtue of the 11th rule, which declarcs 
that  " illegitimate children shall be considered legitimate as 
between the~nselves and their representatives, arid their 
estates shall descend accordingly, in the same manner as if 
they had been born in wedlock, and in case of the death of 
any  such child or his issue, witl~out leaving issue, his estate 
shall descend to such person as would inherit if all such 
children had been born in wedlock." This rule has received 
an interpretation by repeated decisions of this court, which 
i t  is now too late to controvert. The construction given to 
the rule is, that if a n  illegitimate or natural born child 
shall die intestate without leaving any child or children, 
his or her estate sllall descend to and be equally divided 
among his or her brothers and sisters, born of the body of 
the same mother and their representatives, whether legiti- 
mate or illegitimate, in  the same manner and under the 
s a h e  regulations and restrictions as if they had been born 
in  'wedlock. This construction was first given to the act of 
1779 by the decision in  the case of Arrilzgton v. Alston, Term 
Rep., 310, and the rule is substantially the same as the act, 
only modified to make i t  applicable to real property by 
omitting so much of i t  as has reference to personal property. 
This  case was followed.' by Flintham v. Holder, 1 Dev. Eq., 
345, i n  a n  able and exhaustive opinion by that eminent 
jurist, Chief Justice RUPFIN, who reconsidered the above 
case and affirmed tlie decision therein made, holding that 
when there are children of the same mother, some boru in  
wedlock and others illegitimate, tlie latter class may inherit 
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to each other, and the former from the latter. And this 
case was again foll~wed by the more recent decision of this 
court in  the case of McBryde v. i1utter.son7 78 N. C., 412, in 
which the two above cases are cited, commented on and ap-  
proved ; and they clearly establish the principle, that a 
brother or sister, born in  wedlock, is heir to an illegitimate 
brother or sister, born of the body of the same mother, who 
dies intestate and without issue. And if that be so, then 
Virginia Kite is the heir at  law of Silas Powers, and i t  fol- 
lows that the widow of Silas must be exclntled fronn the in- 
heritance, because the rule by virtue of which she claims 
the land expressly provides that she sll:~ll he heir only 
when there is no one who can claim as heir to him. 

The judgment of the court below, being in accordance 
with this principle, is correct and must be atfir~ned. 

No error. Affirmed. 

GEORGE IlOWBRD v. OLD DONINION STEAJISHIP 
COMPANY. 

Contract of A,fieightment-Place of De1iver.y-Liability of  
d'u,rriw. 

I n  an action for damages against a ~ t r n m l ~ o a t  conlpanp it appcarecl that 
the plaintiff pat  on bo;trd one of defcntliu~t's boats wrtain iro~! to be 
conveyed to one W a t  Gree~rville ; that there was :ln untlerstnntlir~g 
l~etween the tlt~fendant's agent and %T (of whielr plaintiff was i y ~ ~ o r a n t )  
that a11 freight trancported for him sho~lld be lancled a t  a place on the 
river bank near h i s  house, R I I ~  that the iron was landed there ; t h t  
shortly after \IT rcfnsed to pay the frc~igl~t bill and notified defendant's 
agent that  he should not take the goods :tm:iy ; that  afterwards on? B 
without authority from W was permitted to pay the freight bill, and 



J U N E  TERM, 1880. 159 

took the iron away ; tlmt tllc p!~intiff ~ ~ r v e r  reccired any i~lforrn:ltiorl 
:LS to the di~po.;itiori of ille iron ; I le ld ,  that plaintiff was cntitlctl to 
recover. 

CIVIL ACTIOX for Damages, tried at  Spring Term, ISSO, of 
Euc;~cco~rsrc Superior Court, bcfhre G'ndpr, J. 

Judgment for defendant, appeal by plaintiff. 

Messsl.s. Iiozvard &- Nmh, for l~laintiff. 
iMr. W. B. Rodman, for defentlant. 

S ~ ~ I T H ,  C. J .  I n  January, 187S, the plaintiff put on 
board the company's steamer, a passenger and freigllt tmtt 
running on Ta r  river between Tarboro and Washingtoll 
passing the town of Greenvillc, certain irons to be conreyet1 
and delivered to 1Villi:rm Whitehead a t  the last  innl led 
place. There was an ur~derstunding between the defendant's 
agents in charge of their s t ea~re r  and Whitehead that all 
freight transported on the boat for him should be lanileil a t  
Clark's banks on the river, near which he resided, ancl 
notice given by three blasts from the steamer's wI~is,tle, and 
the articles were put ashorc in accordance with this q r e c -  
mcnt. Whitehead a few days after, on being presented by 
a collecting agent of the company with bills for the goods 
and for freight, refused to pay either, saying he had ordered 
no snc.11 goods, s l ~ o ~ l d  not takc tilcrn nor pay for thcir trnus- 
portation. The iron was then a t  Clark's lallding 311cl 
relnainecl there a week longer when one Eutts witliout 
authority from \Vl~itel.lead or the plaintiff, (called oil the 
captain of the boat, p a d  the freight charges and took ~ ! ~ r l  
carried away thc goods. No information was given to t l ~ e  
plaintiff of the disposition of the iron, nor did he know of 
the special arrangement with Whitehead as to tile manner 
and place of delivery of goods intended for him. The 
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action is for damages for t11e loss of the irons and the breach 
of the contract of carrying. 

The only question to be decided is ~vhether the variation 
in the place of delivery, under the special arrangement with 
the consignee, of freight intended for him is admissible 
against the owner and relieves the defendant from liability 
t~ t l ~ e  plaintiff. The irons did not belong to Whitehead, 
were not sent by his order, nor co~lsigned by his consent, 
and can scarcely come within the provisions of an  agree- 
tnent applicable to his own property only. The  contract of 
afieightment was not under his control, nor any deviation 
from its terms allowable without the plaintiff's assent. I t  
was made with the plaintiff alone, and explicitly required 
the transportation and delivery at  Greenville and not at  
any intermediate point. The defendant's agent knew of 
the consignee's refusal to receive the goods and to pay for 
them or the freight due, and makes no communication of 
the fact to the plaintiff, nor any effort to secure the safety 
of the goods, al t l~ough the boat made trips on alternate 
days between the termini of its established route. The 
freight is at  last received from a stranger and the goods, 
after remaining an  entire week on the river bank unpro- 
tected, pass, without objection, into his possession, are taken 
away and converted to his own use. Had they been carried 
to Greenville and refused, i t  would have been the clear duty 
of the  carrier to deposit them in a warehouse or other place 
for safe kceping. This security was not afforded on the 
river shore where tney were left and suffered to remain, 
exposed and without any protection. 

111 our opinion the private and special arrangement with 
Wllitellet~d as to his property\rand that the irons were not 
his was made known when lle repudiated the consign- 
ment) cannot excuse the defendant in his thus dealing 
with what belonged to the plaintiff, from the obligation of 
the contract with him, and still less for the subsequent inat- 



JUNE TERM, 1850 161 

tention and negligence in providing for its safety, or giving 
inforniation to the plaintiff to enable him to do so. When 
the coiisigrlee cannot be found or declines to receive the 
goods conveyed, the carrier must still take care of them, at  
least for a reasoi~lzblc time and communicate with the 
o e r  2 Redf. Rail., G G .  

The case of Szilcet v. Bmney, 23 N. Y., 335, seems to be 
repugllant to the views we have expressed and the court 
there say : " The consignee is the presumptive owner of 
the thing consigr~ed, and when the carrier is not advised 
that a n y  different relation exists, 11e is bound so to treat the 
consi glee." 

I n  this case the package of money was not placed in  
charge of the officers of the bank at  their banking l~ouse, 
but was put in 1)ossession of the porter a t  anotller place i n  
conformity with its usages and an often recogl~ized agency 
of the porter to receive and deliver funds sent to tlie bank, 
and i t  was stolen from him. I t  is held after t h e e  argu- 
ments, by a majority of the court, that the defendant did 
not deliver the money over and was responsible in damages 
for the loss. TLere is a strong dissenting opinion of Judge 
DAVIES, in which, referring to the defence set up  and sus- 
tained by the other judges, he says: " I t  would seem to be 
a sufficient answer to the defence to say that such was not 
the contract made bjr the defeudants with the plaintiffs, and 
that thcy have no legal right to make a new contract, or do 
something which they colltend is equivalent to that under- 
taken to be done by them. T l~e rc  is no pretence that the 
plaintiffs were parties to any such modification of the con- 
tract made, or had any knowledge of if, or in  any manner 
assented to it. Nor can it he alleged that the custom of the 
defendants in delivering packages to the parties a t  places 
other than the bank can have any effect on the rights of 
the plaintiffs. As between the defendants and the bank it 
has significance, as to the parties to the contract it ie res 

11 
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inter alios ncta, a : ~ d  the plaintiffs are not deprived of any of 
their rights by reason of it." 

This is a forcible presentation of the matter, and without 
giving i t  frill concurrence, we may say that our case has :in 
essential and distinguishing feature in that there has been 
no delivery to any one, but an ~bandonmen t  upon an ex- 
posed river bank, without a provision then or afterwards, 
where its perils were known, for the preservation or safety 
of the property, and we will add almost an implied assent 
to its removal and conversion by a stranger. The unreason- 
able pretext for this violation of duty arid utter indiffer- 
ence to the owner's interests is put upon a n  arrangement 
with one who disavows the entire transaction in  regard to 
his own transported property. 

We think upon every principle of law and for reasons of 
sound policg, the defendant is responsible in  damages to 
the plaintiff. The  judgment is reversed, and judgment wiil 
be entered for the plaintiff' for the agreed value of the lost 
goods as stated in the case. 

Error. Reversed. 

JACOB McCRAW V. MAGGIE GILMER, Aclm'x. 

Claim and Delivery- Uncon,ditiowd Sale. 

A practising attorney offers to the plaintiff that if he will send him a 
cow, he will perform certain professiond services for him (plaiutiff) ; 
before the services can be performed the attorney dies; Held, that it 
was an unconditional sale, and in an action of claim and delivery for 
the cow against the personal representative of the attorney, the 
plaintiff co~ild not recover. 
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CIVIL ACTION of claim and delivery, begun before H, jus- 
tice of the peace and tried on appeal a t  Spring 'Term, 18S0, 
of SURRY Superior Court, before Bi~zton, J. 

A jury trial was waived by the parties and by consent 
the case was tried bp His Honor upon the following state of 
facts: The  intestate of the defendant was a practising 
attorney in the county of Surry and sent to the plaintiff a 
letter as follows, to-wit: 

Oct. 2Sth,18?7. Mount Airy, N. C. 
MR. JACOB MCCRAW-Sir .' 

If you will send me the cow I will save you eighteen 
dollars i n  the settlement of the case against your son, q i ~ d  
I think with some effort and trouble I can save you even 
more than that, which I will do for you. Your wife told 
me that was what yow. wanted with the money. 

(Signed) Y0ur.q respectfully, 
.James C. Gilmer. 

113 consequence of the offer made i n  this letter, the cow 
within a few days after its receipt by McCraw, was sent to 
the house of 6. C .  Gilmer, who by reason of sickness of 
which he shortly afterwards died, was unable to attend the 
next term of the court, and failed to take any steps towards 
reducing the costs referred to in the letter, and the costs in 
full were collected out of the plairtiff by due process of 
law. 

The  cow was worth eighteen dollars and is still in the 
possession of the defendant, who claims her as  beloaging to 
the estate of her testator, J. C. Gilmer. 

After paying the costs, the plaintiff demanded the cow of 
the defendant before bringing suit, and offered to take 
eighteen dollars for her, but failing to get either cow or 
money, instituted this sl,ction. The estate of Gilnier is 
insolvent, 



164 I N  THE SUPREME COURT. 

The plaintiff claimed that the sale was conditional, de- 
pendent upon the performance of services by Mr. Gilmer, 
which were never perfor~ned, and that he was entitled to 
recover possession of the cow. The defendant, on the other 
hand, contended that the sale was alsolqte and that the title 
passed v i th  the delivery, and that she was entitled to retain 
the possession. Judgment was rendered in behalf of the 
plaintiff, from w11ic.h the defendant appealed. 

KO counsel for plaintiff. 
n l e s s ~ s .  Watson & Glenn, for defendant. 

ASHE, J. This court cannot take into its consideration 
the fact of the insolvency of the defendaltt. The sole ques- 
tion is, did the title to the cow passabsolutely to the defend- 
aut's intestate with the delivery of her to him, or was the 
sale conditional, and did the title remain in the vendor. 

There is error in the judgment of the court below. We 
are unable to discover the conditional character of the 
transaction. It is an absolute u~lcondilional sale of the cow. 
The defendant sa js  to the plaintiff; send me your cow and 
I mill perform for you certain services. The cow is sent, is 
delirered upon this contract into tlle actual possession of 
the defendant's intestate. There is n o  more condition in  
this sale than in the ordinary sale of a chattel on a credit; 
as avhere one buys a ltorse and pron~jses to pay the price at  
a future day. and the horse upon the faith of the promise is 
at once delivered into the possession of the vendee, i t  never 
has been colitended that on failure of the vendee to pay on 
the day agreed upon, that the vendor could retake the hsrss  
or maintain an action for it, for i t  is well settled in such a 
case that by the deiivery of the horse into the actual pos- 
session of the vendee, the title of the vendor is gone and the 
horse has become the property of the vendee, and the ven- 
dor has agreed to take for it the vendee's promise to pay the 
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price. So that if the vendee fail io  pay at  tlie time agreed, 
the vendor's remedy is 1in;ited to a n  action for the breach 
of that promise. the damages for the breach being the 
a!nount of the price proruised wit11 interest. Benjamin 011 

Sales, 622, 62.5. 
There is error. The judgment in  the court below i;; 

reversed. Let this be certified to the superior court of Sarry 
county, t l l ~ t  further proceedings may be had in  conforu~ity 
to this opinion and the lam. 

Error. Reversed. 

SAMUEL WA'I'J$'IW v. WARREN OVERBY. 

The l ien of :ZII x t t : ~ r l ~ r n c ~ ~ ~ t  leviptl I I ~ O I I  the h n d  of a ~lo~n-rec i l l~nt  tltWor 
is p a r a ~ r ~ o ~ i l $ t  to the right of homestead therein acynired by the tlcbtor 
by  hccwrning a citizen of the &ate prior to  the reuclitic'tl of jndgme!it 
in  t l ~ e  action. 

(iWcICeithccn v. Terry, 64 N. C., 23 ; Latld v. Atlanrs, CG N. C . ,  164, cited 
anfl approvcd ) 

MOTION in the  Cause, heard at Spring Term, 1880, u f  
G~sxvrr,r~rj: Superior Court, before h%ynow, J. 

At the commcricement of his action, the plaintiff sued out 
a writ of attachment agrainst the estate of the defendant, n-110 
had rctnoved from the state and was then residing in Vir- 
ginia, and it was levied on Novemher Sth, 1875, upon certain 
real estate in  Granville. At  spring term, 1876, tlie defend- 
an t  appeared and put in his answer to the complaint, and 
a t  spring term, 1880, the plaintiff recovered judgment for 
his debt. After the levy, the defendant returned and be- 



166 I N  THE SUPREME COURT. 

came and was again a resident of said county at  and before 
the rendition of the judgment. 

The  plaintiff moved the court for a writ of venditioni ex- 
po~zas, to sell the attached lands free from any claim of 
homestead on the part of the defendant. The  court refused 
the motion and ordered the clerk to issue the writ author- 
izing and directing the sheriff to sell the excess only after 
an  allotnnent, from which judgment the plaintiff appeals. 

ill.,.. n/r. V. Lanier, for plaintiff. 
dfessrs. Reade, Bushee & Busbee, J. B. Batchelor and L. C. 

Edscnds, for defendnn t. 

SXITH, C. J. The only question presented for our deter- 
mination, is whether the right of homestead acquired by 
the return and residence of the debtor is p a r a m o n ~ ~ t  and 
displaces the lien of the precedent attachment. The con- 
stitution and the laws pursuant to it exempt from sale under 
execution or other final process for debt, the homestead of 
the debtor, not exceediug in value the sum of o11e thousttnd 
dollars, owned and occupied by any resident of this state." 
Art. X, 5 2 ; Bat. Rev., ch 55. 

The right to the exemption is inseparable from residence 
a r d  not existing at the tilne of the levy, the lands of the 
debtor were then liable to seizure and sale for the satisfac- 
tion of the plaintiff's debt, and equally to the process of 
attachment by which they are appropriated and secured to 
meet his recovery. Under the repeated adjudications of 
this court prior to the reversal by the supreme court of the 
United States of the decision in  E d ~ ~ a r d s  v. Kearzey, the 
homestead provision was declared to be retrospective as 
 ell as future in its application to debte. Previous to the 
reversal, this court held that while the lien of an execution 
running back to its teste, but which was levied after the 
adoption of the constitution did not defeat the debtor's 
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homestead, the specific lien created by a prior levy did have 
that effect. Mck'eitti~e v. Terry, 64 N. C., 25 : Ladd v. Adanzs, 
66 N. C., 164. 

I n  the absence of more direct adjudications upon the 
point, we have extended our enquiries to those of other 
states whose Inns are substantially like our own, and vary 
in  requiring selection and actual occupancy of the land as 
a homestead by the imolrent debtor. The  results of the 
examination we propose to give in  citations fro111 sotne of 
the adjudged cases. 

In  Elston v. Robimon, 21 Iowa, 531, it is decided that the 
judgment created a lien upon the laud of the debtor which 
he could not divest by subsequently using and occupying 
for the purpose of a homestead. 

In Bullen v. Hiati, 12 Iian., 98, T'ALEXTIP~E, J., thus ex- 
presses the opinicn of the court: " The main question i n  
this case seems to be whether the homestead right defeats 
the attachment lien, We think i t  does not. The  attach- 
ment lien existed nearly three months before the homestead 
right was created, and while homestead laws are everywhere 
to be considered favorably, yet they are uot to be so con- 
strued as to destroy pre-existing rights. Of course the de- 
fendant in this case had a right to make the land his home- 
stead, but he could do so only in subjection to the attach- 
ment lien. An attactment lien, like other liens, though 
not an  estate in the land, is such a valid interest therein 
that i t  cannot be affected by any subsequent act of the 
debtor." 

I n  a later case the debtor acquired a homestead right 
after the attachment-was levied, and within four months 
after the levy he was adjudged a bankrupt. The court was 
of opinion that the land covered by the homestead being ex- 
empt under the laws of the state, did not pass to the 
assignee, but remained under the lien to be enforced i11 the 
courts of the State. Robinson v. Wilson, 15 Kan., 595. 
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The doctrine is explicitly laid down and sustained by 
forcible reasoning by Chief Justice GILFILLAN in  the 
supreme court of Minnesota, as follows: " The proposition 
that property may be seized, attached or levied upon to 
answer the debts of the owner includes the further proposi- 
tion that such seizure, attachment or levy may be made 
effectuai by a sale or any subseqnent acts necessary for that 
purpose. The liability to seizure implies the liability to 
sale. The right to sell is fixed by the seizure. Sucli right 
is from the time the lien attaches by the seizure a vested right 
and property. I11 this respect there is no difference between 
a lien secured by a levy of attachment and one secured by 
the docketing of a judgment or the levy of a n  execution, 
except that i t  ma:; be defeated by a dissolution of the at- 
tachment or a failure to obtain judgment." Kelly v. Dill, 
23 Minn., 435. 

From numerous adjuclications cited, the author of a recent 
work on this subject declares this result : " A valid lien 
placed on land before i t  acquires the character of a home- 
stead will not be afterwards impaired by the debtor occupy- 
ing such land as his homestead. If the legislature of a 
state cannot divest such a lien, i t  is clear that a private indi- 
vidual cannot." Thorn. on Horn. and Ex., 5 317. 

This  is in our opinion a concise and correct exposition of 
the iaw and neecls no further illustration in its support. 
The constitutiortal exemption looks to the protection and 
preservation of the land upon which the debtor has made or 
may make his home for hitnself and family ageinst the 
consequences of his own improvidence or the vicissitudes 
of business, and that his home m a y  he cherished and in?- 
proved, and this policy finds favor in the past adjudications 
of the court. But the right of the creditor to subject prop- 
erty not thus exempt, vested and fixed by the levy of the 
process of the law, and thus set apart and appropriated to 
his debt is as sacredly gnaranteed in  the same constitution 
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and i n  the sense of natural justice. We are not at  liberty 
to s ~ b v e r t  or disturb thc one in  ordcr to let in the other 
right. 

There is therefore error in the ruling of the court below 
and the plaintiff is entitled to his motion. Judgment is 
reversed and this wi l l  be certified. 

Error. Reverskd. 

1. An action by one tenant in common for partition is barrcel by scven 
yearq adverse possession by an a!ienee of the other t c n : ~ ~ i t  in common 
under a deed purporting to convey the whole land. 

2. Where the alienee of onc t e n m t  in cominou evicted his co-tc~nnnt by 
action of ejectment and thereupon the evicted tenant e~lterctl iuto pos- 
session of the lnnd as the le-ee of the other ; Held, thttt the at'itntc of 
limitations began to run from the date of tlie eviction and thc evicted 
tenant was barred after seven years. 

(Oovington v. Stewart. 77 N. C , 14s ; Da?/ v. Howard. 73 N. C., 1 ; Black 
v. Lindsay,  Busb., 467 ; Burton r. Murphy, N .  C. Term Rep., 250 : XUT- 
ray  v. Shazklin,  3 and 4 Dev. & Bat., 259 ; Reed v. Earnhart, 10 Ired.. 
516 ; White v. Cooper, 8 Jones 4S, cited and approved.) 

( S M I T H ,  C. J., dissentifzg.) 

SPECIAL PROCEEDISG for Partition of Land heard on ap- 
peal a t  January Special Term, 1880, of SAMPSON Superior 
Court, before Gilmer, J. 

The plaintiff allcged that he and defendant are tenants in 
common of the land, and the defendant sets up  sole seizin 
and title ill  himself. Upon the facts stated in thc opinion 
of this court, the judge below gpve judgment for the plain- 
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tiff, and ordered a procedendo to issue to the probate court, 
and the defendant appealed. 

Mr. J. L. Stezuart, for 
No counsel for defendant. 

DILLARD, J. From the special verdict i n  this case we 
collect the following facts material to our decision : One 
'lyaters being seized of the land conveyed i t  in 1822 to 
Stephen Pope. Stephen Pope conveyed in 1833 to Sampson 
Bennett. Sampson Bennett conveyed in 1842 to the plain- 
tiff James A. Pope and Bennett Pope. In 1856, under 8 
judgment and execution against Bennett Pope and Stephen 
A. Pope, the interest of Stephen and Bennett Pope in said 
land was sold and conveyed by a sheriff to Rice P. Matthis, 
and in 1866 Rice P. RIatl~is conveyed to Henry A.  Bizzell 
in trust several tracts of land, and among them one described 
as ((one undivided moiety of one other tract of one hundred 
and twenty-five acres, both tracts purchased at  sheriff's sale, 
as by reference to the sheriff deed therefor will more fully 
appear." On the 1st day of February, 1869, Rice P. Matthis 
conveyed to defendant under the description "all  the land 
k11own as the Pope land and conveyed by Geo. W. Crutnpler, 
former sheriff, to Rice P .  Mattilis, being all that is not 
conveyed in a deed of trust to Dr. Henry A. Bizzell, mede 
by said Rice P. Matthia, and being one undivided moiety 
of said tract of one hundred and twenty acres," and to this 
is added a further description of the wliole tract by metes 
and bounds, containing the whole land. On the 19th of 
February, 1869, Henry A. Rizzell conveyed to defendant 
the same moiety of land which Rice P. Matthis had convey- 
ed to him in trust in 1866 and by the same description "one 
undivided irioiety of oue other tract of one hundred and 
twenty-five acres, both tracts purchased a t  sheriff's sale as 
by reference to the slleliff detd therefor will more fully ap- 



JUNE TERM, 1880. 171 

pear," and in this deed also, there is a further description 
by metes and bounds containing the whole tract. James 
A. Pope was in possession from the date of Sampson Ben- 
nett's deed to him and his brother Bennett Pope in the 
year 1842 until he was ejected on the 7th of May, 1870, un- 
der an action of ejectment begun by defendant in 1867, and 
after that day he rented and still occupied as tenant to de- 
fendant up to 1st of May, 1572, when he abandoned the 
possession, and within seven years thereafter, but after seven 
years from the 7th of May, 1570, brought this action for par- 
tition, claiming to be a tenant in cotnlnon with the defend- 
ant. 

Upon the verdict the court below held the plaintiff to be 
R tenant in  common with defendant, and as such to be enti- 
tled to partition, and ordered a pocedendo to issue to the 
probate court to carry out the partition, and from that judg- 
ment defendai~t appeals. 

I t  is established that as between the original tenants in 
common, or between one and the alienee of another by a 
deed purporting to convey the whole, the possession of one 
is in Ian. the possession of all, and in such case neither can 
acquire a sole ownership by mere presumption of ouster aud 
of title upon a poseeesion short of twenty gears, nor then 
except it be adversary and without acknowledgment of 
the title of the co-tenant, and without demand or claim by 
the co-tenant of rents, profits or possession, sllch co tenant 
being free from disability. Covington v. Stewart, 77 N. C., 
145;  Day v. Howard, 73 N. C., 1 ; Black v. Lindsay, Busb., 
467. 

In  this case the claim of a sole title by defendant is not 
based and could not be, on the idea of a title by presump- 
tion, because less than twenty years, the period presented in  
such case, has not elapsed since the 7th day of May, 1870, 
when the plaintiff m7as put out by the sheriff, and therefore 
our attention is confined to the enquiry, whether the lapse 
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of seven years of adverse possessiorl by the defendant, who 
is an alienee of Bennett Pope, the original companion of 
plaintiff, under color of title, counting the two years for 
which plaintiff occupied after being ejected by ttle sheriff, is 
tt bar to plaintiff's piese.nt claim. 

I t  is settled that a seven years adverse possessiorl by the 
alienee of one tenant in  common, under color of title follow- 
ing continuously upon a n  actual ouster of his conlpanion, 
is a bar to the ousted party. Burton V. Nzwphy, N. C. Tern1 
Rep., 259; 1Cficrray v. Shmklin, 3 and 4 Dev. & Bat., 289; 
Day  v. Eoward, supra. 

Such a possession, the title being out of the state, is not 
only a bar to all remedy of the former co-tenant of the 
alienee, but of all others, being of course free from disabili- 
ties, and it is a title sufficient in law to defeat any action 
against the possessor, or lnaintairl any  action by him. Reed 
v. Eurnhart, 10 Ired., 516. 

Here the defendant had the requisite color of title in deeds 
executed to him by Rice P. Matthis and Dr. H. A. Bizzell, 
in 1869, and he turr~ed plaintiff out of possession and him- 
self mas put in under his writ of possession on the 7th day 
of May, 1870. So that i t  is apparent that more than seven 
years elapsed from the day the defendant was put iu pos- 
session before the institution of this action. But on the 
same day the defendant was put in  possession hy the sheriff, 
the case of appeal states the plaintiff rented the land of dc- 
fendant, and under the lease occupied until the 1st of Nay,  
1872, when h c  abandoned the possession, and from that time 
to the begiuning of this suit there has been less than scven 
years, and so the plaintiff' is not barred unless the defend- 
ant,  for the two years that plaintifl occupied by agreement 
with him, can be considered as holding in hostility to the 
plaintiff. 

The  statute of limitations fixed on seven years as a rea- 
sonable time, at  the eud of which the title being out of the 
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state, the person in possession claiming adversely to others 
and exclusively for,himself under color of title, should be 
quieted in his title against the true owner and all others, if 
free from disability. And in order to ripen possession into 
title under this statute, i t  is necessary, title being out of the 
state, that possession be taken upon a claim of right, ad- 
versely to others and exclusively for the possessor in his 
own person or by tenants and servauts, and so continued for 
the statutory period, and under circumstances to invite the 
assertion of c la in~ by others by entry or action. 

Here a recovery was had against the plaintiff in an action 
of ejectment brought by defendant, and plaintiff was put 
out'and defendant put  in possession on the 7th of May, 1870, 
and from and after the instant of delivcry of possession to 
defendant on that day, the defendant's possession began, 
adverse and exclusive in its character, (for plaintiff was put 
out,) and in hcstility to plaintiff's claim as half owner in  
fee and to known unto him, and the statute of limitations 
eo instanti began to run, and a t  the end of the time prescribed 
barred this action, unless plaintiff can bring himself within 
some of the exceptions to the statute, which are infancy, 
coverture, ineanity, imprisonment or absence beyond seas. 
There is no claim that plaintiff is within either of these 
exceptions, and the only reason urged by him to prevent 
the complete bar of the statute, is that for two years of the 
seven he  was in possession under a lease from the defend- 
ant.  and that  because during those two years he  could not 
sue himself or make entry, they are not to be estimated as 
a part of the statutory period. I t  is a ruIe of law without 
exception, that  the statute of limitations, when i t  once begins 
to run,  runs on and is not stopped by disabilities of any 
sort which occur after the statute is put  i n  motion. 

When plaintiff was ejected by defendant, he  was put upon 
notice of a cIaim hostile to him and exclusive, and defend- 
an t  was forthwith exposed to his action or entry as a means 
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of regaining his possession. The acquiescence of the plain- 
tiff in  such possession, whether by noti-action or admission 
of its rightfulness, for the period of seven years, in  our opin- 
ion, tolled his right of entry and barred his action. Tlie 
statute had said to defendant, having a color of title, that a 
possession for seven years for himself and hostile to all 
others, should bar the owner, being free from disability, and 
thus perfect his title; and here the plaintiff seeks to defeat 
the statute, not in the legitimate mode by action or entry, 
but by his own act of leasing from the defendant for R. part 
of the time necessary to complete the bar. If this can be, 
then plaintiff niight have rented and continued to do so all  
his life, and then his heirs, or abandoning the possession, 
might claim to share with defendant in the land as a tenant 
in  common, and tllere the policy of the law in providing 
for quiet and repose to defendant at  the end of seven years 
adverse possession would be completely defeated. 

The defendant's entrance into the possession was adverse 
and exclusive, and the statute then began to run,  and the 
only mode by which plaintiff could restore himself to his 
possession, as a tenant in common, was by a n  action of 
ejectment, or by a n  entry. And if by the latter mode, then 
only by a n  entry of claim of right in  himself. White v. 
Cooper, 8 Jones, 48. 

But he did neither. I n  place thereof he went into and 
held possessiot~ in recognition of the right of defendant, and 
thus in  legal effect his possession was the possession of de- 
fendant, and  therefore is to be estimated as a holding by 
defendant upon his sole title and as a part of the time 
required to complete the bar of the statute. The voluntary 
act of plaintiff i n  renting of defendant instead of suing him 
or entering on him, ought not in  reason to delay the , 'p  en- 
ing of defendant's title under his color intended for h im by 
the law. 

The conclusion is, that the title of the plaintiff is barred 
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by the adverse possession of the defendant for seven years 
under color of title, and the judgment of the court is reversed 
and this will be certified to the end that judgment be 
entered for defendant on the issue sent up from tlle probate 
court conforlnnbly to this opinion and a certificate thercof 
be sent down to the probate court in which the petsition for 
partition is pending. 

SMITH, C. J., dissenting. I am constrained to enter a dis- 
sent to so much of the opinion of the court as declares title 
to have been acq.tirerl by the defendant by means of a pos- 
session for seven years under a deed professing to pass the 
entire estate. His entry upon the land by virtue of the  
writ was an undoubted assertion of sole ownership, and the 
expulsion of the co.tenant an ouster which, continued for 
the prescribed time, would have the effect of completing the  
title. But upon the day of recovering possession and soon 
afterwards it was restored to the plaintiff under a contract 
of lease, and he held the land for nearly two years. A 
tenant let into possession as lessee is not allowed to with- 
hold i t  from the lessor by virtue of any superior rigilt in  
himself, but when the possession has been surrendered he  
may assert his own and contest the title of the other in any 
subsequent action between them. " The relation and the 
rights growing out of it," says BYNUM, J., referring to the 
lessee's occupation, " can be destroyed only by surrendering 
the possession to the landlord, as i t  existed prior to the 
lease, when that is done and not before, the defendant i s  at arms 
length and can assert his title by action or otherwise. Abbott v. 
Cromartie, 72 N .  C., 292 ; Gillianz v. Moove, Busb., 95. 

The statute requires an  uninterrupted adversary occupa- 
tion for the whole period of seven years under color of title, 
during which the party is exposed to the action and th'e 
land subject to the re-entry of the owner and the effect of 
his neglect to do either js to bar his claim and vest title i n  
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the occupant. (' The rule of law," remarks PEARSON, J., in  
Reynolds v. Cathens, 5 Jones, 437, " is when one holds posses- 
sion and exposes hin~self to an  action for twenty years without 
color of title, or for seven years with color of title, as between 
individuals, and supposing the land to have been granted, 
so as to oust the state, we think acquires a good title," and 
this he defines as constitutil~g adverse possession under the 
law. 

During a part of the required seven years the plaintiff, a 
co-tenant with the defendant and entitled to an undivided 
moiety, is in possessioxl of the common property with the 
assent of the latter, and could not maintain his action; and 
to allow this to eriure to the benefit of the defendant and be 
counted as part of the time, is in my opinion, not only to 
dispense with the provisions of the statute, but involves also 
the absurdity of owe's holding adversely to hirnsetf. In  this 
action the plaintiff, being freed from the lease, was at  lib- 
erty to assert his own better right to the premises, and that 
his own possession in the judgment of the law was in snp- 
port of a superior rather than an inferior and subordinate 
title. 

PER CURIAM. Reversed. 

A. R. CURRIE, Aclmr., v. MALCOLM McNEILL, Ex'r and others. 

Executor-Settlement of Estate-Statute of Limilations-Hus- 
band's Interest in deceased Wife's Share-Failtire to Collect- 
Confederate Currency-Exceptions to Reje~ee's Report. 

1 .  Where two slaves belonging to an estate were put in the possession of 
the plniiitifT (who was the then hnsband of one of the heirs-at-law ancl 
dist~ibutees) and converted by him to his own use, and afterwards, in 
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an action by the executor against him to recover their value, an entry 
was by conscnt nlnile on the docket, " By consent of parties snit dis- 
nlisscd at  costs of defenclant;" Held, thnt, in an action against the 
executor by the plainti8 as atlminist~xtor of his deceased wife for a 
seclletnent of the c,tate, the statute of limitations was a bar to any 
cl:tim by the eswotor on aeconnt of said slaves ; 
Held ftt~ther, that the conrerslotl being a tortious act of the plaintiff 
ant1 not of his n ife, cannot impair her claim to a share of the estate ; 
ant1 it does not matter thst tl.10 plni~~tifl'suing as her administrotor is 
the eqnitable owner of her estate. 

2. An e s e c ~ ~ t o r  is nut chnrgeable wit11 the fdce salr~e of securities which 
might have been collected in full bcforr the wtr, but the collectio~l of 
which was not rcqnilul by the cxigc~lcies of the estate, and if collected, 
must have been re-invested, but he is chargeable only with the amount 
actually collected after the war, there being no irnpntation of a, ward 
of diligence in then ~nnliing the effort to collect or that an eEort then 
n oulcl lmvc avrrtecl the result. 

3. Where in the settlement of an estate, the collections made by the 
executor during thc 'i\ar are not scaled, neither should the disburse- 
ments then made be scaled. 

4. Where an executor collected in Confederate currency less than Ire 
clisbnrsetl, part of the disbnrsernents being of his indiviclual funds, he 
is not entitled to credit for the excess of the disb~~rsemeuts over' the 
collections. 

5. An exccption to a referee's report "that the sum for distribution is 
incorrect a11d s l lo~~ld be larger," is too intlefinite to be considered.. 
(Observations by SMITIT, C. J., upon the irregularity of permittirig two 
accounts of an ad~uinistratiou to be stated, one iu the probate court 
and the o t l m  under reference in the superior court.) 

(HoZZidcty v. McMillan, 79 N. C., 315 ; Ransom v. iNcCZees, 64 N C., 17 ; 
Drake v. Drake, 82 N. C., 443; Whitford I-. Fay, 71 N. C., 527;  
Chastain s. Coward, $9 N. C . ,  ,543 ; Stiit v. Stiit, '78 N. C., 2 7 2 ;  Over- 
by v. Fayetteville, 61 N. C., 5G, cited and approved.) 

SPECIAL PROCEEDING for the settlemei~t of an estate, ccm- 
meneed i n  the probate court and heard on exceptions to a 
report, a t  Fall Term, 1879, of MOORE Superior Court, before 
Seymour, J. 

The defendants appealed from the ruling and judgment 
of the court below. 

12 
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Mews. Hinsdale & Devereux, for plain tiffs. 
Messrs. J. D. ilii~lver and Geo. V. Strwng, for defendants. 

SMITH, C. J. This action ilistituted in the probate court 
has for its object the settlement of the estate of Daniel Mc- 
Neil1 in the hands of the defendant, Malcolm McNeill, his 
executor, and after many successive amendments in the 
pleadings, the issues arising thereon were eliminated and 
certified to the superior court where by consent they were 
to be referred under the code subject to exceptions and the 
right of appeal. At the same time the clerk of the supe- 
~ i o r  court proceeded to state an  account of tihe executor's 
administration. The referee and clerk make their separate 
reports, and various exceptions to each are filed on behalf 
#of the several interested parties on which the judge has 
passed, and from his rulings the executor appeals. 

The only matters therefore before us for review are such 
exceptions of the plaintiff and others, entitled to the resid- 
uary legacy, as are decided adversely to the executor, and 
his own disallowed exceptions. The exceptions to the re- 
port of the referee, Black, will be first considered. 

Exceptions of plaintiff A. B. Currie, sustained by the court. 
3 Ex. The referee allowed the executor, as a n  off-set 

or claim, the value of two negro slaves belonging to the 
estate and sold by the plaintiff A. B. Currie in 1859, to which 
two defences had been interposed-the bar of the statute of 
limitations and the estoppel of a previous adjudication. 

The slaves were put in  possession of the plaintiff with 
two others, beque&thed by the testator to his wife Caroline, 
and converted to his use. The action to recover their value 
btought by the executo~ terminated at  spring term, 1866, 
in an entry on the dockcjt in  these words : " By consent of 
parties suit dismissed, at  costs of defendant and the defend- 
.ant has paid the costs.'' The present suit was commenced 
.on October 21st, 1874. 
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The court held the statute to be an effectual bar to the 
claim and in  this opinion we concur. 

The argunler~t for the defendari t is, that the delivery of 
the slaves was in payment of the wife's legacies to their value, 
and the statute has no application. This theory has no 
support in the facts of the case, aud is contradicted by the 
suit brought for their recovery and its adjustnlent. I t  was 
a tortious act of the defendant, not of his wife, and  cannot 
have tlle eflect to impair her claim to a share of the resid- 
uary fund. 

I t  is insisted again that the plaintiff suing as the admin- 
istrator of his wife is the equitable owner of her personal 
estate, and it should b e  applied in discharge of his indi- 
vidual liability to it, and the value of the slaves sold treated 
a s  an  advanced payment of her legacy. But the lapse of 
time is a barrier agaiust the assertion of the claim, and 
being relied on admits of no such adjustment. Besides 
the plaintiff ,niust dispose of her personal property in a due 
course of administration and is only entitled to the distrib- 
utable surplus remaining. "We do not know what may be the 
liabilities of the wife's estate," remarks READE, J., in answer 
to a similar argument, "and we cannot administer it in this 
action. The claims of the defendants are not against the 
viife's estate, but againet the husband plaintif in his individud 
capacity, and they are neither sets-off nor counter-claims in  
this action." I.olliday v. -fcMillan, 79 N. C., 315. This is 
not i n  conflict in  with the decision in Ransom v. JicClees, 64 
N. C., 17, which rests upon entirely different grounds. 

Ex. 4. This exception depends upon the second defence, 
to-wit, the adjudicatiorl in  the action for the value of the 
slaves converted, which is also held to be a bar. This need 
not be cowidered because the preceding exception disposes 
of the claim. 

Exceptions of the plaintiff and others to the report of 
the clerk sustained by the court. 
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CURRIE v. MCNEILL. 

1 & 3 Exs. The executor is not charged wit11 the sums 
n~e~it ioned,  but only with the sun1 realized from a sale of 
the securities under the order of the probate judge. The 
court rules t h ~ t  he should account for the face value of the 
securitied upon theground that they "were good and might 
have been put in judgmedt and collected before the first 
stay law and that they were lost by the negligence of the 
defendant." 

I n  our opinion the ruling is not warranted upon the facts 
stated. The collection was not required hy the exigencies of 
the estate, and the fund, if collected, would have to be re- 
invested. If retained, it would have becon~e worthless, and 
why change an  investment already made and apparently 
entirely safe? The largest debtors were of ample present 
mpans, and their insolver~cy is due to. causes a trustee is 
not bour~d to foresee and provide against. Wherein then 
lies a culpability entailir~g upon h i m  the personal loss ? I t  
might with equal if not greater propriety, be insisted that 
his collectior~ of funds safely. invested was an act of negli- 
gence, subjecting him to responsibility for the loss. Nor 
does i t  appear that reducing the demand to judgment would 
have added to its security, and if i t  would have done so, 
that already possessed seemed to be abundant and the fidu- 
ciary might rest content with its preservation. There is no 
imputation of a want of diligence in  making the effort to 
collect aften the war, or that an effort pcould have averted 
the result. This ruling of the court is reversed and the ex- 
ception disnliowed. 

5 Ex. That  certain sums paid for taxes should be scaled. 
The  ruling of the court upon this exception must be also 

remised. The collections seem to have been largely in  
confederate currency. These are not reduced by the scale. 
Why should the disbursements be put  upon a different 
footing? As the executor is charged with the currency 
received at  its face value, i t  is but fair he should be credited 
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in like manner with what he  pays out. Dmhe v. Druke, 82 
N. c., 443. 

7 Ex. The  executor is improperly allowed the  sum of 
$680 in confederate currency arid $800 in confederate bonds, 
with interest from January 1, 1863, of the trust fund re- 
maining on hand and worthless: T h e  court upholds this 
exception and assigns as a reason for the ru l i l~g  that 
the  executor collected less of tllis-money tF~an he has paid 
out  and now holds, and cannot be permitted to use liis own 
moneys to the detriment of the estate. It is not alleged or 
suggested that  he did not collect and keep separate from 
his own, the  moneys of the  estate of wliich these sums cou- 
stitute R portion, but that some of the aggregate amount  
(that heretofore paid out) was his ow11 individual property. 
NTe do not agree in the conclusion that  the whole credit 
should be stricken out, while we do agree in disaliowing so 
much thereof as measures the excess of the clisburselneilts 
over the receipts. This excess is not a part of the  trnst fund 
and  should be deducted from tne aggregate and the residue 
only admitted as a credit. 

9 Ex. There are many exceptions similar to this. FOP 
tha t  the sum for distribution is incorrect and should be 
larger ; the shares of each being by the report $295.55 

This  is not  properly an exception, but a declared conie- 
quence of the  correctness of the account before clema~idrd, 
and  if i t  were in substance as well as i n  form, the exception 
is too indefinite to be considered. It'kifSo~d v. Foy, 71 K. C., 
527 ; Chastain v. Cou,ard, 79 N. C , 543 ; Suit v. Suit, 73 N. 
C. ,  2'72; Overhy v. Fayetteville B. &. L. A , 81 S. C., 56. 

The  same disposition must be made of exception 1 of A. 
B. Currie, administrator of his deceased wife Catlierine, as 
administrator of Ann Gillis, and as administrator of Alex- 
ander  McNeill, and of Neil D. McKeill and Daniel McKeilI, 
all of which are of the same kind and obnoxions to the 
same objection. 



182 I N  THE SUPREME COURT. 

The ?.isallowed exceptions of the executor to the referee's 
report, except as their subject matter has been already con- 
sidered and decided, do not bear materially upon the result 
and for the reasons given by the court, the rulings thereon 
are affirmed. 

The account rendered by the clerk will be corrected and 
reformed as required by the unreversed rulings of the court 
below and the rulings in this court, and in  order thereto 
there must be a reference. 

We have overlooked grave irregularities in the record cer- 
tified to the court in  order to a solution of tile questions 
intended to be presented and a determination of the con- 
troversy upon its merits. The  record sliows that after trans- 
mitting the issues to the superior court the probate judge' 
retained the cause and proceeded to take and state the ad- 
ministration account. The matters involved in the refer- 
ence are no obstacle to an order for an  account and properly 
belong to the account. The only defences which need to be 
previously determined are such as discharge the party al- 
together, as a release or accord and satisfaction, or a full and 
final settlement before had, and those which upon the taking 
the account may show nothing to be due. 

The matters of defence set up in the answer tend in  this 
direction and may be passed on in  taking the account, and 
there was therefore no necessity for the appointo~ent of the 
referee. The  two reports must therefore be consolidated 
and treated as one, though the practice of a double refer- 
ence is calculated to introduce ccnfusion and embarrass- 
ment and is strongly disapproved ; and this we do the more 
readily, because no objection was made on the trial atid the 
validity of both reports are recognized in the filing of the 
numerous exceptions to each of them. The numerous cases 
cited for the defendant, in regard to references under the 
code, were decided before the recent constitutiond changes 
enlarging the appellate jurisdiction of this court under 
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which the practice must  he modified. QTe have already 
said that  in references for a n  accoulit similar to that  which 
prevails i n  a court of equity, the  judge must pass upon tlle 
whole case presented in  the  report and the evidence as  well 
upon wliicl~ the findings of fact are based without the  
necessary intervelltiori of a jury, and so must this court 
upon the  appeal according to the  former equitable usages. 

T h e  court therefore considers the appeal from the same 
point occupied by the  judge below and mnst correct all his 
erroneous rulings upon a full review. 

Upon t h e  confimation of the  report directed to be made, 
final judgment  will be entered, until  which t h e  cause is 
retained. 

PER CEI~IAM. Judgment  accordingly. 

SANEEL BRIGHT v. ITAPNES LEYNON and otiler3. 

Co-Sureties- Action f o ~  Cono.ntribution- Notice 

1. 111 a11 action by a snrety of a n  illsolvent ganrtlinn for co~~ t r ibu t ion  
ag:~ilist other snreties, it is proper to  include ill tile s ~ ~ m  adjwlgtrd to be 
r:~isetl by contribution costs wrllicll were paid by phint i f i  in an  action 
against Ilim as :t condition for leave to  p l e d  the statute of limitations. 

2. I t  is not necessary to  cntitlc a snrety to n l a i ~ ~ t a i n  an  actio~i for con- 
t~,il)ntiorl that  the amount of his liability which was paid by hi111 ~ i ~ o u l i l  
be  fixed by a juclgment. 

3. The  waiver or mitlidr;~w:~l of a pka. o f  thc statute of limitations by a 
snrcty in an action : ~ g a i ~ ~ s t  llim tloes not affect his right afterwnrrls to 
inaintain an  action for contribution. 

1. Tn an ~ c t i o n  for contribution by a surety against four diffelwt gnar- 
tlian bonds, with rl iffcre~~t penalties ant1 different sureties, somc ~ o l v e n t  
and some otherwise, it is not necessary that notice s l~ould  be givcn 
before tlie action is brought. 
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(Bell  v. Jasper, 2 Ired. Eq., 597 ; Jones v. Boys, 3 Ired. Eq., 502 ; Jones 
v. Blnnton, 6 Ired. Eq.. 115 ; Street v. C~TL'TS,  70 N .  C., 644 ; Craven 
v. Freeman, 82 N. C., 301 ; Siierrocl v. W o o d w a d ,  4 Der. ,  360, cited 
and approved.) 

CIVJJ, ACTION, heard upon exceptions to a referee's report 
a t  Sprmg Term, 1880, of COLUMBUS Superior Conrt, before 
Eure, J. 

I n  1854, Robert McICackan became guardian to Tl~omas  
F., Jaines J., Luther, Archibald, Frances M., and Albert F., 
minor children of A.  F. Toon, deceased, and qualified as 
such by giving bond in the penalty of $30,000, with Absa- 
lorn Poxell, Ricl~ard Wooten, Shadrack Wooten, Haynes 
Lennon and D. El. Willian~son as sureties. I n  November, 
1857, he renewed his bond in the penalty of $25,000, with 
David George, sr., Richard Wooten, Haynes Lennon and D. 
T. Williamson as sureties. I n  1861, the guardian gave 
another bond in the sum of $25,000, with James Smith, 
John A. Maultsby and Josiah Maultsby as sureties thereon. 
And in  February, 1867, the said guardian executed his last 
bond on behalf of but two of the wards, Albert Toon and 
Francis M. Tuon, (the otllers by this time being dead or of 
full age) in the penalty of $6,000, with Josial~ Maul tsby and 
the plaintiff, Samuel Bright, as sureties thereto. I n  1875, 
three actions were instituted on the last two bonds aforesaid, 
to wit, the one dated in 1867, and the otlier executed in 
1861, against McKackan, the guardian, and Satnuel Bright 
and John A. Maultsby, individually and as adniii~istrator 
of Josiah Maultsby as sureties, o r ~ c  of said actior~s being on 
the relation of' Albert Toon, one on the relation of Archi- 
bald Toon as ndnlinistrator of Francis M. 'L'oon, and the 
other on reiation of T. F. Toon as administrator of-James J. 
and Luther Toon, deceaseci, and on answer filed denying 
any indebtedness to the wards and alleging a full settle- 
ment had with them, i t  was referred to D. P. High to audit 
and state and report to conrt the account of the guarclian- 
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sh ip  of the said McKackan. T h e  referee filed his report a t  
fall t e r ~ n ,  1876, s h o w i ~ ~ g  a balance of $2,014, to be clue to 
Albert Toori, nncl  $1,00S to be due to the  estate of Frances 
\I. Tooil, deceased, and  thereupon, on leave of the  court, the 
sureties, Satnuel Brig11 t a ~ i d  John A. Maultsby, personally 
and as adn~in i s tmtor  of Josiah hl:~ultsby, on the payment of 
the  costs, then  a n ~ o u ~ i t i r i g  to $141, required of t l ~ e t n  as n 
coliclition precedent, nlnended their answer by pleading the 
Ial~se of three years after the  majority of tlie several rehtorq 
before s u i ~  brought as a bar to the actions. 

Afterwards, to wit,  a t  fall term, 1877, on the minutes and 
records of the  court, there appeared to be entries of juclg- 
meut  in  t h e  several actions about the regularity and ~ n l i d i -  
ty of ahic11 there is controversy, for $1,300 in  tlie c:!sc in 
favor of Albert Toon, for $500 i n  the  case on the  relation of 
Archibald Toon, administrator of Frdnces  h4. Toon, niltl 
$200 i n  tlle action brought on relation of T .  I". Toon, ad- 
ministrator of J a ~ n e s  J. and Luther Toou, and  pursuaut to 
these entriee, llie guardian being insolvent, the  su~e t ies ,  
Saiiiucl Bright  and John A. Maultsbg- as adtllinistrator of' 
Josi:~h Alaaltsby, paid off the several sums, the  said Cright 
payjiig his haif of the  recovery, namely, $1,000 to Albert 
Toon, and also one-half of the  $141 of costs incurred 1)~' the 
leave to amend answer, atid the  said John A. hlanltshy ns 
adnlinistratos, paying $300, the balance due to Albert Toon, 
$500 in  full of the sulu recovered by Arcllibald Toon as 
adlllinistrator of Frances 11. Too11, arid $200 in  full of the 
sum clue to T. F. Toon as administrator of James J. and 
Luther  Toon, and d s o  his half of the  costs aforesaid. 

C p o n  the payment of these su~l is ,  the  plaintiff b r i ~ ~ g s  the  
present action, (the guardian being insolvent,) against the 
solvent survivjng sureties and  the personal representatives 
of the  solvent deceased ones, on all  three of t h e  guardian 
bonds anterior to the  last one, seeking to have contribution 
from the several sets of sureties proportion all^ to the several 
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penalties thereof, and making his co-surety, John A. Maults- 
by, a party to the cause that he may have such relief a s  h e  
may be entitled to in respect of the sulns paid by him as 
administrator of Josiah Alaultsby. 

The defendant Maultsby, by his answer, claims contribu- 
tion on account of the $1,970 paid out of the assets of his 
intestate, and the other defendants the sureties file answers 
and resist contribution on the allegation that the guardian 
had settled with and paid his wards i n  full, and so owed them 
nothing before plaintiff and his co-surety were sued, and 
on the further defence, that the plaintiff and his co-surety 
were not compellable to make the payment by reason of the 
statute of linlitations whicli they had pleaded, and that they 
were not entitled to have contribution towards a sum recov- 
ered by their waiver or failure to insist upon the bar of the 
statute. 

By consent of the parties, all the issues in the action were 
referred to W. S. Normeut, Esqr., his findings of fact to be 
conclusive, and his report of the facts and conclusions of 
law thereon being filed, the defendants except thereto, and 
from the judgn~ent  of the court overruling the exceptions 
the appeal is taken. 

Xr. A. T. London, for plaintiff. 
Mr. T. H. Sutton, for defendants. 

DILLARD, .J., after stating the case. The only question 
for our co~~sideration is the legal correctness of the referee's 
conclusions in point of lam on the facts as found. 

1. The first exception in substance is that the referee di- 
rected judgment to be entered against the sureties on the 
several bonds for their proportional parts, without first cred- 
iting the guardian against the sums due to the several re- 
lators for $1,500 found as a fact to have been paid to the 
wards before their actions mere brought. The answer is 
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that  tlie referee finds that the guardian was indebted to 81- 
bert Toon in $1,514, to Archibald Toon as adrniiiistrator of 
Frances M. Toon $1,403, and to T.  F .  Toon as adnlinistrator 
of James J. and Luther Toori $65 each, a t  fall term, 1377, 
when the several judgments were entered ; and by compar- 
ing  the sutns thus found due with the report of D. P. High, 
the referee in the suits or" these two wards, i t  will be secn 
that  the land colivcyed by tlie guardian, valued by himself 
at  $2,000, if divided and equally applied on the four shares 
sued for will precisely make the sums reported by Norment 
as  due to Albert Toon and Frances Toon, and the same or 
nearly the same sums reported as due to Jarnes J. and Lu-  
tlier Toon. I n  this way the land whicli is the payment al- 

-1uded to in  the esception, may have been and most likely 
was applied in reducing the amounts below those found by 
D. Y .  High. However this may be, referee Norment finds 
the sums respectiwly due the wards a t  the rendition of 
judgment in  their suits, and that  is a merc question of fact 
not reviewable by us under tlie terms of the reference in  
this case, and tlmefore there was no crror in overruling this 
exception. 

2. This exceptiou assigns error in that the referee inclu- 
ded in  the sum acljudged to be raised by contribution tlie 
sum of $141 paid by p1:lintiff arid Maultsby, administrator 
of Josiah M a u l t s b ~ n s  acnndition for leave to plead the stat- 
ute of lirnitatio:~s. The  sureties to the successive bonds of 
a guardian sland in the relation of co-sureties, one bond to 
the other or others, and are liable, ill case of insolvency of the 
guardian, to contribution in  proportion to the amoutit of the 
several penalties of the bonds given. The risk they take is 
a jo i~ l t  risk, n i ~ d  there is an  iniplieil engagement or obliga- 
tion, each set of sureties wit11 the otlier, to bear any loss 
wliicli may fall on h x n  proportionally as abovc stlted ; or 
if i l  is borne by one class, to contribute by way of reimburse- 
ment. Bell v. Jasper, 2 Ired. Eq., 597 ; Jones v. Ilayes, 3 
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Ired. Eq., 502. The costs incurred by one surety or one set 
of sureties are not aIways to be regarded as a loss borne to 
which in equity contribution may he had, but it would 
seem to depend on the prudence and bonn jdes of the de- 
fence by which they were incurred. As a general rule, 
upon the default and insolvency of a principal, a surety 
should answer for the default and not un~iecessarily let cost 
be run up  where the liability and amount thereof is clear. 
But  where, as in this case, the guardian claimed to have 
settled with and paid the wards, i t  was prudent in plaintiff 
and Maultsby in regard to their own interests and as an act 
of justice to their co-sureties on other bonds, to incur costs 
to the point of developing horn the fact of alleged settlement 
was, and to this effect are the authorities. Brandt on Sure- 
tyship, § 248 ; NcKinnon v. Geol-ge, 2 Rich. (8. C.) Eq , 15 ; 
Fletcher v. Jackson, 23 Vt., 593. I n  our opinion the costs 
complained of were properly estimated in adjudging the 
sums to be contributed, for the result was that the wards re- 
covered a ~ d  would have recovered that sum any way. 

3. The third exception is to the direction that judgment 
be entered against the defendants, for that the guardian 
had fully settled with his wards befo1.e the actions were 
brought. This is but a question of fact, and the referee 
liaving found as to it, no review can be had of his finding. 

4. The fourth exception is, for that the referee should riot 
have found that the entries on the judiment  docket at fa11 
term, 1877, constituted a judgment in law against the plain- 
tiff and Maultsby. The referee found that juclgment KRS 

rendered in the several actions of the wards, and in our 
view, i t  is immaterial whether they were or were not judg-  
ments in legal contemplation. The sureties 11ad the right, 
on the default and insolverlcy of the principal, with or with- 
out a judgment to pay off the liability ; and this right is 
implied from the obligation, which each set of sureties is 
under to the other, to protect against the defaults of the 
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principal. Judgments, if formal!y and regularly taken, 
n-ould not fix the liability of other sets of sureties not par- 
ties thereto, but at most they would only be evidence of tlie 
amounts paid, and here the fact of tlle amount due and also 
paid is fixed nlizsnde. Brandt on Suretyship, 5 246; 1 
Greenl. Er., B 527. 

5. The fifth exception is, for that plaintiff a i ~ d  defendant, 
after pleading the statute of limitations, waived the plea or 
failed to insist upon it. .The answer to this exception is, a 
surety to a guardian when sued is not bound to plead the 
~ t a t o t e  of limitations, but may or may not accorditlg to 11is 
discretion. Jones v. Blanton, 6 Ired. Eq., 115 ; Street v. Comr's 
of C~wven, 70 N. C., 644 ; Craven v. Freenznn, 82 N. C., 361. 
And if so, the withdrawal of such e plea or s waiver of it 
ought not to affect and does not affect the right to contribu- 
tion. The design of that plea is to protect against a false 
nnd unjust claim or one of whose discharge the evidence is 
lost. but it is not obligatory in nlorals or law to use it to de- 
feat a just debt. I n  this case the utmost good faith appears. 
I t  \\as greatly to the interest of the sureties sued, in a mere 
pecuniary sense, to defeat the claims altogether, but at  the 
time of tlle plea pleaded the report of High,  the referee, had 
found a liability for Albert Toon of $2,414, and for Frances 
M. Toon of $1,008, with two years interest due on encl~, and 
by means of this plea perhaps i t  turned out that the cases 
were put off the docket a t  the sum of $1,300 for tl,e first 
and $300 for the latter, when in  point of fact, as found by 
Norlnent the referee in  this action, there was due larger 
sums with interest. I n  such a state of things it was not in-  
consistent with duty to the other sets of sureties to quit the 
controversy at  these reduced amounts rather than run the 
hazard by relying on the plea to have it found against and 
thereby a very heavy sum fixed on them and those bollnd 
on other bonds of tlie guardian. 

6 .  I t  is lastly assigned for error that referee held plain- 
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tiff entitled to sue and recover, as i t  was found as a fact 
that  no notice was given to defendants before suit brought. 
In  cases of a simple character, such s bond with several 
sureties, on payment by one, the principal being insolvent, 
an  obligation is implied by law on the part of the others to 
pay him their aliquot parts accordilig to the number of the 
sureties, and in an  action at  law to recover such aliquot 
share, i t  was inaterial to the party seeking contribution to' 
notify his fellows and demand payment, as a prerequisite 
to his action so as to enable him to pay and save costs. 
Sherrod v. Woodward, 4 Dev., 360. The recovery at  law was 
for an aliquot share only and there was no power in that  
court to distribute round the share of an insolveut on the 
others and hence i t  was not unreasonable in that court to 
require notice before activn brought. But wh n there are 
four different bonds by a guardian, as in onr case, with 
different penalties and different securitie-, some solvent arid 
some otherwise, all cumulative securities to the wards ex- 
except the last one, and that a security for two only of the 
wards, the rate of contribution upon the principles of a 
court of equity would be troublesome to ascertain, and to 
hold it a prerequisite in such a case, that a surety bearing 
the burden should notify those liable to contribute, before 
he  could sue, would be practically a denial of justice. We 
therefore hold there is no necessity in such a case to give 
notice and demand payment before action. 

There is no  error and the judgment of the court below is 
affirmed. 

No error. Affirmed. 
i 
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R. W. TIIOJIAS, Exr ,  v. A S S A  LIXES ant1 o t h ~ r s .  

(I'on.~truction of Will-" C'apitul "-i3cidcnce-Declaratior~ of 
Testator-Agreement of Pwtnership. 

1. X twta tor  by hie mill deviscd as fo1lon.a : "I  give 11ni;o my beiovetl 
~vife  -4, all the householtl and liitchen ftrrnitnre, kc.. with all thc: grow- 
ing crops on the f a rn~ ,  $c. ; :dso one-tl~iril part of my entire i n t e ~ w t  
ill lny c:xpital inwstetl ill the firm of C .  31. L% G. L i ~ ~ e e  (except. my in- 
ttxcst in the buildiugs and machinery useel and occrq~iecl as storc: an(l  
41oc rnannfactory) to have ant1 to  hold :I> her own property in h r r  own 
r iq l~t .  I alsogive nnto my beloved wife A clnring her 11atnral life the 
n w  of the dwelling-home and lot where I now live, * * * a ~ ~ d  also 
the n w  of the Doclaon farm with its minerals, &c., daring her ~ r : i t ~ u n l  
lifc. 1 also givc unto C one hundred doll:ir+ a11c1 to M fifty (1oll:trs ; 
t l ~ c  :thore bequests to be t:~lcen out of my capital iuvestetl in t l ~ e  f i rn~ 
of C. M. L! G. 1,. ; the rcsidoe of my capital investctl ill thr. firm, af t r r  
p : t j  i l ~ g  my individual debts and f1111era1 espcnses, I givc o~~e- t l~ i r t l  to 
rny t l :~ngl~ter IT ,  one-third to the cl~ilclren of my deccased sou C ,  and 
one-thirtl t o  the daughter of my clccensecl son R. I :~lso give to the 
tl:~l~ghtcr of my deceased son R, the twct~ty-lour acre lot bought of 
T, * * * . A t  the death of m y  belovctl wife A ,  I desire ant1 will 
t l ~ a t  the Dodson farm bc sold and eqnallg dividrtl between the chiltlrcn 
of nry tleceased sons C a11c1 R. All the reiidne of my property * * * 
I give unto my tlangl~ter EI, snhject to the use of the dwelling-house 
and lot to my beloved wife A, during her rlatural life : It was held, 

(1 .) That  the accomnlatecl earnings of the Arm of C M. & G. L which 
rc.~n:tinetl invested in its business eqllallj with the sums originally pnt  
in c o n s t i t ~ ~ t e  its capital, a ~ ~ t l  t l ~ o  widow i i  er~titlcd to  one-third part  of 
thc  a g q q a t e  amount to which the test:~tor wollld be entitled upon a 
v,ttlcrncnt. 

c2 ) Tha t  the legacies to C and M mnat be taken from the renx~ining 
two-thirds of the capital. 

(3.) That, :L certain sum of money found in n drawer in the safe belong- 
ing to the firm, (the key to wl~ich drawer the testator kept) and which 
corresponJet1 in a r n o ~ ~ n t  precisely with the sum charged against him 
in his cash book, and which was found by the conrt below to be the 
property of the firm, must be deemed part  of the acsets of the firm 
a ~ ~ d  of the capital disposed of in the will. 
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(I.) 'I'llnt the growing crop on the Dodson farm belongs to the niclow. 

(.is) Tlr:lt the grorr i11g crop 011 the twenty-four acre lot does not belong 
to  t h e  t la~lgt~ter  of R ,  but vests i n  the esecntor. 

(Ij) 'l'llat the money arising from tlle sale of the  Doclson farm after 
t l ~ e  t1e:itll of tlle widow must be cli~idecl anlong the children of C ant1 
11, pel. cupita. 
( 7 . )  'I'tritt the m:lcl~ilrc~.y in the shoe nmn~lf :~cto~*y as well as the huild- 
in;' b e l o ~ ~ ~ i n g  to tlle firm art: embraced ill the n'orcls " the  residue of 
lrlv c :~pi t :~ l  itlvestetl kc.," and after the clctl~lctioa of dcbts and fu~~er : r l  
c . spc~~scs  are dt!visctl i n  three cqnal part3 to the testntor's daughter H, 
tllc: cl~ilclren of C nnil the dnuglrter of R.  

2. A I I I ~ I ~ O I ~ I I ~ ~ ~ I I I  of :L declar:~tion, n~nc!e by n twtntor i~~termedia te  
I,ctn.cen tllc inaking nf l ~ i s  will 2nd his dentl~,  is not aflmiasihlc in evi- 
tlellco to  show nu intent difl'erent from that csprcssctl in  tllc will. 

CIYII, ACTIOX for construction of a will,  tried a t  January  
Special Term, 1880, of DAVIDSOS Superior Court, before 
S c l ~ e d .  J. 

The defendants appealed from the judgment  below. 

KO counscl for plaintiff. 
J1rsar.s. J. N. Cleinent and J. I I f .  McCwkle, for defendants. 

I ,  C. J T h e  object of the action instituted by the 
plaintiff, executor of Charles RI. Lines, deceased, against the 
def'enrlnnts, his legatees and devisees, is to obtain an author- 
i tn t i re  construction of cer ta i i~  provisions of his will in order 
to t h e  proper disclinrge of i ts  trusts. T h e  twtator died in  
J u n e ,  1877, having i n  April preceding, rnade his will i n  due 
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form to pass his estate, the material facts of which relating 
to tlic suhject matter in controversy, are as follows : 

1. .' I give unto my beloved wife Anna Lines, all the 
liousctiold and kitchen furniture, with all the horses, cattle, 
sl~cop a11d 110gs, my wagon, carriage and all the harness, the 
plows and a!1 farming implements, with all the growing 
trolls on the farm, and all the grain and provisions on hand 
at illc time of my death ; also one-third of my entire inter- 
cst I11 my capital invested in the fir111 of C. M. & G. Lines, 
(exc.ept my interest in the buildings and machinery used 
ant1 occupied as store and shoe manufactory) to have and 
to Ilold as her own property in her own right. I also give 
unto my beloved wife Anna Lines, during her natural life, 
the use of the dwelling house and lot where I now live, 
(esceltt so much as is occupied for store and shoe rnanufac- 
tory) and also the use of the Dodson farm, with all of its 
n~iner:tls, whim, gold mill and fixtures, during her natural 
life. 

I also give unto Anna Coltrain, daughter of Alice M. 
Coltrain, one hundred dollars; and to Mahala Marshall 
fifty dollars, if she should be living with us a t  the time of 
n ~ y  death. The  above bequests to be taken out of my capi- 
tal invested in the firm of C. M. & G. Lines; the residue of 
inx capital invested in the firm of C. M. & G. Lines, after 
paying my individual debts and funeral alld burying ex- 
penses, I give one-third to my daughter Harriet G. Harris, 
one-third to the children of my deceased son Charles L. 
Lines, one-third to the daughter of my deceased son Royal 
J. Liues. 

I d s o  give to the daughter of my deceased son Royal J. 
Lines, the twenty-four acre lot bought of 1,. L. Thomas, in  
the year 1565 or 3 866, also my half interest in  the house 
owned by brother George and myself. 

If Henderson Coltrain should pay my executor two h u n -  
dred and fifty dollars, including what I may be owing him 

13 
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at  the time of my death, in one year after my dcdth, I wish 
my executor to give him a deed for the l~nnse arid lot where 
he now lives. 

At  tlle death of my beloved wife Anna Lines; I desire and 
will that the Dodson farm be sold and equally divided be- 
tween the children of my dcccased sons, Charles L. and 
Royal J. Liues. All the residue of my property, whether 
personal or real, I give unto my daughter IIarriet G. IIarris, 
subject to the use of the dwelling house and lot to my be- 
loved wife Anna Lines, during her natural life." 

The facts explanatory of the will, admitted or found by 
the judge with consent of parties instead of a jury are these: 
The partnership of C. M. & G. Lines, consisting of the testa- 
tor C. M. Lines, who contributed to the capital stock $4,089.- 
10, Geo. Lines, who contributed $3,016.18, Harriet G. Har-  
ris, who contributed $l,OGS.97, and hf. R. Tyler, who con- 
tributed $701.57, was formed and commenced business the 
beginning of the year 2874, under written articles, in which 
i t  was agreed that each member may draw from the con]- 
moll fund only for necessary family expenses, unless with 
the consent of the others; that  an  annual inventory of the 
effects shall be taker1 and no profits distributed until the 
debts are paid and the original sums paid in restored to the 
respective partners; and that eac l~  shall share equally i n  
the profit and loss. 

The moneys arising from sales were received by the three 
members first above named, (the defendant H. J. Harris  
acting for his wife Harriet G. Harris,) each of whom kept a 
cash book and entered therein the several sums received and 
paid out in  conducting the business. 

After the testator's death, his cash book was balanced by 
said H. J. Harris as of June  preceding, and showed the 
testator's indebtedness to the firm to be $1,851.25. 

There are also balances in different sums agaiust the two 
survivors on their respective cash books, and besides these, 
there are accounts against the partners for goods and mer- 
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chnndise on the books of the firm. There has never been 
a n  adjustment of partnership matters, nor any distribution 
of profits. 

The  business of the firm was the manufacture and sale of 
shoes in one house and general mercl~andise in the other. 

I n  one of the houses was an iron safe in which were two 
locked drawers, the key opening one of which was kept by 
the testator, and the key of the other by the agent, 11. J. 
Harris. I n  the drawer kept by the testator was found, after 
his death, in money the sum of $1,851.25, and at  his house 
about $50. The testator commonly placed his own indi- 
vidual money in the drawer and deposited therein about 
$45 about two months prior to his death in an  envelope. 
The  moneys of the firm collected by H. J. Harris were kept 
in the drawer of which he had the key, and those collected 
by George Lines in his pocket. The several cash books were 
open to the inspection of all the &embers, aud the firm owed 
no  debts. 

There was no express agreement that the testator nor any 
other member should withdraw ally of the partnership 
assets, nor were any withdrawn by either of them. The  
sum found in the testator's drawer belonged to the firnl. 

Besides the personal the firm owned real estate in  the 
town of Thomasville, known as the " store " ctnd the "shoe 
manufactory" with the machinery and fixtures used with 
the latter. 

The questions propounded by the executor and arising - 
out  of the contentions in the answers are these: 

1. Does the legatee and devisee Anna Lines take one-third 
part of the testator's entire interest in the partnership prop- 
erty, the accu~nulations as well as the original capital put 
in, except as reserved in the will, or only one-third of the 
latter sum ? 

2. Are the legacies of $100 to Anna Coltrain arid of $50 
to Mahala Marshall to be taken out of the partnership prop- 
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erty before the said Anna Lines' share is withdrawn, or out 
of the remaining two-thirds ? 

3. What property is embraced in the gift of " the  residue 
of 117y (his) capital invested in the firm of C. M. & G. Lines, 
after paying my (his) individual debts, and f~lneral  and 
burying expenses," and is the ~ n o ~ e y  found in the drawer a 
part of the capital ? 

4 Does the crop growing on the Dodson farm at  the time 
of the testator's death belong to the said Bnna,  the devisee 
of the land ? 

5 .  Does the crop on the tract of twenty-four acres devised 
to !'dinnie R. Lines pass with the Innd to her, or does i t  vest 
in the said Anna, or in the executor? 

G. Are the proceeds which l n n y  be derived from the sale 
of the Dodson farm, after the expiration of the life estate. 
and which the testatox directs " to  be equally divided be- 
tween  the children of my (his) deceased oons Charles L, and 
Royal J. Lines " to be divided per capita or pel. stirpes? 

Cpon the trial before the court two exceptions were taken 
01: beh:~lf of the defendant Harriet G;. to the rejection of ev- 
idence oft'ered which are necessary to be considered before 
entering upon the enquiry as  to the legal i~npor t  and ope- 
ration of the clauses of the will out of which the conflicting: 
claims arise. 

I. In support nf a construction favorable to the legatee, 
she proposed to introduce a memorandum of a declaration 
maije by the testator to the witness his executor, interme- 
diake between the tnaking of the nil1 and his  death, written 
down at  the time Ly the ld t e r  and read over to and ep- 
proved by the former, which is in these words : 

THOMASVILLE. N. C., May 26, 1877. 

A Statement of C. M. Lines to R. TV. Thomas. 
"It is our custom on the first of the year to take an in- 

ventory to see how the firm stood, which at  the last taking 



JUNE TERM, 1880. 197 

showed tllere was due nie $3,000 on hand to my  credit, of 
my own individual property. I t  was charged to me in  cash 
book, which made it mine;  or ill other words i t  weut to 
make up the balance against me in  my ct~sil account. I 
have made the s t a t e m e ~ ~ t  to you to prevent the loss of that 
amount to my estate. I have received some since that  time 
and have paid out some more than I have received, which 
will - the $3,000." 

The declarations of the teslator are admissible as evi- 
dence of facts upon which the will :s to operzte, as would 
be any other competent testimony to the same effect, and to 
fit the words of the will to their appropriate and intended 
objects. But no evidence of the kind will be heard to sliow 
an intent modified and different from that expressed in the 
instrutnent itself. To permit this would be to break down 
the safe.guards provided in the statute of frauds and sub- 
vert the well settled rule that a written instrnment, dispos- 
ing of property or constitutilig a contract, cannot be altered, 
impaired or  explained by par01 proof of a different purpose 
or understanding from that contained in the writing. The  
memorial of the declarations of the testator after makiug 
his .will, although giving greater assurance of accuracy that  
when reproduced from an unaided memory, is of no I~igher 
grade arid is equally inadmissible. The declarations were 
offered to show the testator's own subsequent interpretations 
of his will in restricting its operative words so as to exclude 
the money found in the drawer from the bequest of the cap- 
ital invested in the partnership, atid for such purpose they 
are eritirely inadn~issible. Uonaldson v. Bercton, 4 Dev. & 
Bat., 435 : Reynolds v. Jfqness, 2 Ired., 28 ; Miller V. Den., 
69 N. C., 137. "The  i n t e ~ ~ t  is to be gathered from the will 
only." O'Hara Const. Wills, 30 ; Hester v. Hester, 2 Ired. 
Eq., 330. 

11. It was also proposed to prove a tacit understanding 
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among the partners that each might take and use tliefuntls 
collected for his personal benefit, notwithstanding the 
lmtnership articles. The evidence was disallowed as con- 
travening the agreement on which the firm was formed, and 
tending to modify and imy)each its terms. While nndoubt- 
edly the articles may be mgdified by a subsequent arrange- 
ment among the members, a disregard of their obligations, 
while subsisting in full force, by one or more, cannot be al- 
lowed to have sucb'effect. The  testimony was properly re- 
jected. 

These exceptions being removed, we proceed to consider 
tlie diEcultics sugg~sted in the questions relating to the 
ccnstructioii of the will. 

1. The  acenrnulated earuings of the firm which remain 
invested in its busiuess, equally with the sums first put in, 
constitute its enlarged capital and become tlic basis of its 
extended operations, and from this aggregate amount to 
which tlie testator would be entitled upon a settlement, his 
widow is entitled to one-third part. The  testator makes no 
distinction between thc primary Fund and its accretions, all 
of which is his "capital invested in  the firm of C. M. & G. 
Lines," and subject to the specified deductions, given to the 
said Anna and to his daughter Harriet G. arid the children 
of his deceased sons Charles L. and Royal J. Lincs, in the 
pro~or t ion  and on the terms acnexed to the respective leg- 
acies. 

Capital is defined by Webster as " a  stock employed in  
trade, manufactures, &c.," by Worcester, " the stock invested 
in any business, company or institution," and by Boltvier 
in his law dictionary, " money or other property, which a 
merchant trader, or other person, allventures in an under- 
taking or which he contribntes to the common stock of a 
copartnership," and in  this general sense the word is user1 
l r j  the testator. 

2. The legacies to Anna Coltrain and Mahala Marshall 
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must  be taken from the remaining two-thirds of the  capital 
after the w i t t ~ d r a ~ v a l  of the  share of the  said Anna. 

3. The money discovered i n  t h e  drawer, the  key to which 
the  testator kept, corresponding pr'ecisely with the balance 
charged agaitlst h im in  his cash Look, is found by thecourt  
to be the  property of the  firm, a n d  the nccornpanying facts 
do  not warrant  the  inference of a n  intended or actual ap- 
propriation of the sum to his own separate use. Th is  would 
involve a breach of partnership obligation and the inten- 
tion to do this cannot he drawn from its place of temporary 
deposit, with the  explat~at ivns  of the  rnannes in  which the 
partners were accustomed to act in receiving and disposing 
of the  rnoneys of the firm. T h e  s u m  must then be deemed 
par t  of its assets 2nd of the  " c q i t u l "  disposed of 111 the  will. 

4. T h e  growing crop a n  the Dodson farm is given to the 
devisee of the  laud for life, in express words of description, 
"with a l l  the  growing crops on the  farm," by which the 
testator's intent is matlifest a n d  controls the  statute. Bat. 
Rev., ch.  45, 5 3i. 

5. T h e  devise of the  tffetlty-four acre tract bought of L. 
L. Thomas, does not convey with i t  the  crop growing there- 
on,  to the  devisee Minnie E., bu t  i t  vests i n  the  executor by 
force of the  said statute. 

G T h e  moneys arising from the sale of the  Dodson farm 
after tho death of the life tenant must  be distributed equally 
a m o n g  the  cl~ildreii  of Charles La and  Royal J. Lines, to-wit, 
one-fourth to the  personal representatives of Minnie R., 
s i ~ l c e  deceased, and only child of Royal J. Llnes, and one- 
fourth to Alice Elmore, Mary Lines and Sallie Lines, each 
children of Charles M. Lines. Cl~eeves v. Bell, 1 Jones Eq., 
234; Lane v. Lane, 1 Winst. Eq., 84; Waller v. Eomgthe, 
Phil .  Eq., 353. 

7. T h e  machinery used in  the  shoe manufactory as well 
as t h e  buildings bslonging to the  firtn, are embraced i n  the 
words " the residue of m y  capital invested i n  t11e firm of C. 
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34. & G. Lines," and  after the deduction for " debts and fu- 
neral and bnryiug expenses," are devised and given i n  three 
equal parts, one to the defendant Harr iet  G., one to the  
three children collectively of Charles L. ,  and the remaining 
third to Minnie R., the only child of Royal J., which by 
her death vests in her representatives and heirs at law. 

The rulings of His  Honor are in  accordance with this 
opinion as to the construction and operation of the wil l ,  
and  are therefore gffirmed. By cor~sent of parties in  the  
court btlaw the costs of the action were adjudged to be paid 
by the executor ~ u t  of the assets of the estate, and thisjudg- 
~ n e n t  will not be disturbed. The costs incurred by the ap- 
peal to this court must be paid by the appellant. A decree 
may be drawn in  conformity with this opinion, and t he  
clerk will certify the same to the superior court of David- 
son to the end that further proceedings be had therein ac- 
cording to law. 

Xo error. AErmed.  

.HUGH SOUTHERLAND and Wife v. GEORGE \Ir. F. HARPER. 

One in possession of lnnrl and claiming as owneris not entitled torestl:~in 
by injunction n sale of srieh land unrler esecotion sued out by :I crecli- 
tor of his grrwtor nnilcr the aesnn~ption tha t  the titlc of the party in 
possesjion is frautlnlent as to  creditors. T l ~ e  bonajicles of tlle coiivey- 
ante can be fully tested and the rights of all clnimants settled in a suit 
to  recover the land by the purc lmer  at  such execution sale. 

(Black v. S m d ~ r s ,  1 Jones, G i  ; Houston v. Bogle, 10 Ired., 496 ; l'lziype~~ 
r7. Pitt, 1 J o ~ ~ e s  Eq,, 49 ; Damero~z u. Gold, 2 Dev. Eq., 17, cited and 
approved.) 
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Appeal from a n  order vacating an  injunction made on 
the  18th of February,  ISSO, a t  Chambers (in an  action 
brought to Spring Term,  1880 of C A ~ D W E L L  Superior Court) 
by A w r y ,  J. 

James Mobley of Fairfield district in  South Carolina died 
i n  1852 intestate, leaving h im surviving Elizabeth lfobley 
his widow and nine children, of mholn the  feme-plaintiff, 
then an  i n f m t  of tender nge was m e ,  a n d  seized of a com- 
fortable real alid personal estate of which t h e  widow and S. 
F. Jlobley, one of the  sons, became administratrix and ad-  
ministrator, a ~ d  in a short  t ime they paid off the debts of 
t h e  estate and settled their final account, showing a share to 
the  plaintiff i n  the net surplus for distribution of twelve 
hundred dollars. 

011 the 31st of December, 1855, the said widow of intes- 
tate and mother of plaintiff, became guardian to her  and  
the other children under  age, and  from and  after tha t  time, 
she had and held i n  her  hands as such guardian the  said 
sum of twelve hundred dollars, togethe? with four l ~ u l ~ d r e d  
dollars received as her  share of the proceeds from the sale of 
the  lands descended from her father. 

Cpon t h e  marriage of plaintiff, her mother a t  her request 
purchased in  1875 the tract of land in the  pleadings men-  
tioned a t  two thousancl clollars, situate i n  Caldwell county 
of this state, a n d  afterwards, it is alleged, she conveyed the  
same to the feme-plaintiff, in payment of her indebtedness 
to her as her  late guardian,  then and  ever siuce having 
other property of ~ a l u e  sufficient and available to pay al l  
he r  debts. 

I t  is furtlier alleged by the plaintiffs that  the  defendant, 
having a debt against the said Elizabeth Mobley, has recov- 
ered jadgment and  now threatens to sell and will sell the  
tract conveyed to her  prior to the  rendition of the saicl jatig- 
ment,  and  that  if h e  be allowed to sell i t  will greatly e m -  
barrass the feme-plaintiff, cast a cloud upon her  title a n d  
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do her a n  irreparable injury, and the  relief demanded is a n  
i l~junct ion to prevent defel~dant  from selling the said land 
until he shnll have established that the same is liable to the debts of 
Ellizaheth 17Iobley. 

Upon the  application of the  plaintiffs, on the  foregoing 
facts, a temporary i lljilnctior~ wit11 a11 order to show cause 
was granted till a day  named, with restraiut in  the  mean- 
t ime ; and at, the t ime appointed, defendant appeared and  
for cause alleged that his debt was contracted with Elizs- 
beth Mobley be'fore the conveyance of the laud to her  dangh-  
ter and on the credit thereof, tliat said conveyance was 
founded on voluntary consideration and  not i n  payment of 
a n y  debt to plaictiff as her  late ward and  was void as being 
executed with intent to hinder,  delay and  defraud her cred- 
itors, and he denied that  Elizabeth Slobley retained theu, 
o r  has now, sufficient ploperty liable i n  law to pay his 
debt. 

On consideration of the  cause shown by defendant, and 
the  affidavits on both sides i n  silpport of their respective 
allegations,sent u p  with the  case of appeal, His  Honor  
without any finding of facts vacated the injunction a n d  
f i o n ~  that  order the  plaintiffs appeal. 

No counsel in  this court for plaintiffs. 
JIessm. Reade, Eusbee & Busbee, for defendant. 

DILLARD, J., after stating the  case. F rom the view taken 
of the  case by this court, i t  was not necessary that His  
Honor  nor tha t  we should find from t h e  affidavits a n y  facts 
other than  those hereinbefore recited as we are  of opinion 
tha t  the  plaintiffs on their own showi t~g  were not entitled 
to a contiuuance of the  injunction. 

I t  is a fact shown by the  plaintiffs and admitted by de- 
fendant, that  the tract of land mentioned i n  the pleadings 
was conveyed 5y Elizabeth Mobley before t h e  recovery of 
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judgment by defendar~t, and this being so, the deed v a s  
good between the parties and had the operation to pass 
the legal title to the feme plaintiff, as against the grantor 
and all volunteers by, through or under her, and also as 
against the t l ~ e n  existing creditors of the grantor, unless 
they had ground to treat the same as void under the 13th 
of Elizabeth copied in our laws, or to put i t  out of their 
way by decree of a court as in equity. The plaintiffs say 
the deed was made to the female plaintiff bona Jide and in  
consideration of a true debt from the grantor to the grantee 
equal to the value of the land, and defendant denies this 
and alleges it was executed mala Jide in respect to creditors 
and upon voluntary coasideration, and the validity or in- 
validity of the conveyance as agaiust creditors depended on 
how the facts were. 

If the grant were bona fide and on the consideration con- 
tended for by the plaintiffs, the title was entirely good 
against any sale by defendant under his execution against 
the grantor; but if executed with illtent to hinder, delay 
and defraud creditors, or upon voluntary consideration, as 
contended for by defendant, then in either case i t  mas void 
as against an existing creditor, provided in the case of the 
voluntary consideration since the act of 18-1.0, the donor at 
the time of the gift retained property sufficient and availa- 
ble to pay existing creditors and had in that case no intent 
to defraud, to be submitted as an open question of fact to 
the j n ~ y .  Blucl; v. Sanders, 1 Jones, 67 ; IToztston v. Bogle, 
10 Ired., 496. 

The  creditor, as befc r: remarked, when court3 of law and 
courts of equity were separate, had his election to reduce 
his debt to judgment and by execution t a k ~  hold of and sell 
property given awaj7 by the debtor and on purchase and 
sheriff's deed, to bring ejectxents and to have the title of 
the donee held as void and the full legal title as rested in 
the purchaser, or he iliigllt instead go into the court of equity 
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and on the notion of bringing the property to sale under 
fair circumstances, have the fraud adjudged and a sale had 
by a decree of that court. Thigpen v. Pitt, 1 Jones Eq.,  49. 

This right of the creditor to proceed at  law and to sell 
the property of the debtor conveyed on voluntary consider- 
ation was a legal right under the statute of Elizabeth and 
when once exercised no court of equity would interpose ut 
the instance of the purchaser to pass upon the legal title of 
the donee on the idea of removing a cloud from his title, 
nor at  the instance of the donee on the idea that the deed 
to the purchaser was any cloud on his title. I t  was but n 
controversy between legal titles to land, to the trial of which 
courts of law were adapted and  hence equity did not inter- 
fere. The practice of non-interference for the purchaser to 
adjudge upon the alleged fraudulel~t  title of the donee mas 
expressly decided in the case of Thi,qpen v. Pitt, supm,  
and non-interference at the instance of the donee to declare 
the purchaser's title a cloud on his title and remove the 
same, was settled in the case of Damwon v. Gold, 2 Dev. Eq., 
17. In  the last case, Chief Justice RUFFIS says: " a  person 
in possession under a legal title cannot sue another out of 
possession upon the ground of a pretended distinct title and 
to have i t  declared invalid, unless there be a fritud imputed 
to it or sonle other matter peculiarly within this juristlic- 
tion. These are pure questions of law and the party in 
possession may well be content with the advar~tage that 
poscesslon gives him." 

Just so we think i t  is under our present system where the 
superior courts exercise both legal and equitable powers. 
The creditor has the right to sell the hull  of his debtor, 
Elizabeth Mobley, by execution, and if he does and ~ L I J - S  ~t 
himself or mother ,  then there will be the case of conflictiug 
c l~ i rns  to the same property upon distinct legal titles, and 
the purchaser will soon have the title settled by an action to 
recover the land ; or if he do not, the plaintiff; in the Ian- 
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guage of Judge REFPIS, may well be content wit11 the ad- 
vantage of her present possession, or in  case of a danger of 
the  loss of evidence to sustain her titIe, or of the use of the 
sheriff's deed by the purchaser to hinder the sale of the 
property, she may possibly make a case of equitable inter- 
vention by way of perpetuating evidence or a decree against - 
the  validity of the purchaser's title under the head of 
rernovnl of cloud upori the title. But  the plaintiffs' rights 
have not been interfered witll, and may never be in any  
other way than is legitimate by the purchaser when there 
shull be one. 

Granting i t  to be adinissible for the court to adjudge upon 
the  title deed of a purchaser after the sale is had, if instead 
of speedily asserting his title by action, he shall use i t  to 
impair the value of the land to h e  plaintiffs iu the sale of 
i t  or otlierwise, still we must hold there is no such case 
made by the complaint in this case. The  embarrassment 
and  irreparable injury alleged cannot a t  present be more 
than a mere expression of evil, as no  sale has been made, 
and it  may be the evil will never come, but whether i t  shall 
come or not, i t  is not in cur opinioil colnpetcnt to restrain 
defendant frotn sellir~g the land, as he has a right to do, lest 
a rival title may grow up. 

There is no error, and the judgment of the court below is 
affirmed. 

No error. Affirmed. 
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VARNER LP; DORSETT v. PENSEL ARNOLD and otl~crc?. 

,Wilitcr,~y Ordem- Puhlic Law. 

The orders of military commnnders e x e r c i s i ~ ~ g  ari t l~o~-ity rintler the fode- 
rnl governmc?l~t i l l  Yorth C ~ r o l i ~ ~ a  immedii~tely after the war between 
the  states, relating to the allministriltion of civil aKiiitns, h i ~ d  no further 
efflcacy than such as they drew from the e ~ ~ p e r i o r  force which aphelcl 
them. 

(Bames v. Bavnes, 8 Jo l lp~ ,  36G ; Dacidson v. Slmrpe, 6 11~x1 , 14 ; 
Brotigl~ton v. Haywood,  Phil., 380; McCuBbins 11. Barringer, Ib., 554 ; 
Ider v. Kennedy, G4 N. C . ,  630;  Stute v. Kent, 65 N. C., 311 ; PauZ r. 
Carpenter, 70 X. C . 301, cited, commented on and :ipproved.) 

CIVI~, ACTIOS to recover Land, tried at .July Svecial Term, 
1879, of RANDOLPH Superior Court, before Avery, J. 

The plaintiffs appealed from the judgment of the court 
below. 

Messqs. Scott R: Caldwell and J. AT Staples, for plaintiffs. 
No counsel for defendant. 

SMITH, C. J. The land in dispute belonged to William 
~ a r n e r ,  who, with his wife, on November E d ,  1870, con- 
veyed to the plaintiff Andrew J. Varner, and the latter soon 
afterwards tohis  co-plaintiff, Sarah Dorsett, for whose bene- 
fit the recovery of possession is sought. The defendant 
Pennel Arnold (the others named being his co-tenants) de- 
duces title under a judgment recovered before a justice of 
the peace by one Hezekiah Fuller, against the said William 
Varner, a writ'offierifacias levied on the l m d ,  the return of 
the proceedings to the county court at  February term, 1868, 
the award of venditioni exponas, the sheriff's sale and deed to 
the defendant, Pennel, executed May 8th thereafter. 

The  deterinination of the question of title, under the con- 
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flicting claims set u p  to the land, depends upon the force 
a n d  effect of certain miiitary orders emanat ing from the 
officers assigned under the  act of congress to the  conllnarid 
of the  military district of which this  state formed a part. 
These orders were issued-No. 10 on April 11 th, 3867, by 
Gen. Sickles ; No. €4 on December 31st, 1867, modifying the 
first, by Gen. Canby, his successor; and the last, KO. 57, on 
Apri l  2d, lS68, by the same officer. T h e  provisions of the 
superseding order of Gen. C m b y ,  (So.  64,) so far as they 
bear upon the present enquiry,  are  as follows: 

" Judgments  or decrees for the  payment  of money on 
causes of action arising in North Carolina between the 20th 
day  of May, lSG1, m;d the 29th day of April ,  IS65 * * 
shall  not be enforced by execution agaiust the  person or 
property of the  defendant. 

After the paseage of the  ordinance of the state convelltioii 
and its ratification on the 24th day of March, 186S, " re -  
specting the jurisdiction of the courts of this state," order 
KO. 57 was issued declarillg that  the  ordinance "is  hereby 
approved a n d  will have the force and effect of law in  said 
state unt i l  the  question of the ratification or rejection of the 
Eonstitution, framed by said conventioii of the  people, shali 
have been determined by an  electiou held, &c." 

It is needlpss to discuss the con~patibil i ty of the ordinance 
as a n  act of the  legislative authority of the state, with the 
constitution of the  United States, in  undertaking to dis- 
crilninate between difl'erent classes of debts of equal binding 
obligation, and  to restrain creditors, whose claims arose 
before a fixed arbitrary date, from pursuing t l ~ e  remedies 
for their enforcement open to others ; or subjecting tllem to 
delays for the  relief of debtors, and we only refer to the ad- 
judication of this C O U F ~  in  Bumes J-. Bc~rnes, 8 Jones, 366, :tnd 
of the  supreme court of the United States in Etlwads  v. 
Kearsey, 96 U. S., 505, as settling the  law. T h e  sole ques- 
tion is as to the  legal effect of these military edicts, and  the 
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forte imparted by the  last to  the  ordinance of t h e  conven- 
tion. T l ~ e  state iiad just emerged from a severe a n d  unsuc- 
cessful struggle for a separation from the United States, ancl 
congress deemed it necessnry for a t ime to place i t  under  
military control. I t  was accordingly enacted tha t  the  
President assigu a military commander to each district with 
a sufficient force to enable h im " t o  perform his duties and  
enforce his authorjty within the  district," and he  was re- 
quiled " to protect all  persons in  their rights of person and  
property, to suppress insurrection, disorder and  violence, 
ancl to punish or cause to be punis l~ed all disturbances of 
the  public peace and crimiilals," and to this end to "allow 
iocal civil tr ibunals to take jurisdiction of and to t r y  offend. 
ers, or where i n  his judgment i t  may be nwessary for the  
trial  of offenders," he  may " organize rnilitary con~~niss ions  
or tribunals for that purpose." 

I t  is rnanifest tha t  the  power conferred aimed mainly a t  
the  preservation of the  public peace, the  repression of hos- 
tility to the  re-established federal authority,  and  the  protec- 
tion of persons and property i n  their ordinary a n d  legiti- 
mate pursuits. I t  was not intended that  the  quiet a n d  

a 

regular execution of the  laws i n  force, not hostile to the  
*policy of the  general government, should be obstruct- 
ed by military interference, and  still less tha t  laws 
should be promulgated and  cnforced i n  the  administration 
of internal civil government. T h e  power to do this  was 
poesessed and exercised, and submission demanded a n d  
yielded, and yet the  constitution of the  United States, which 
retained an unbroken union dur ing  the war, was asserting 
its sovereign authority over the  state with all its guaranties 
in unimpaired strength. 

When t h e  orders were issued, civil government was i n  
full operation in  tliis state, although declared provisional 
and  subject to t h e  paramount authority of congress, the laws 
were enforced through the constituted judicial tr ibunals as 



before t l ~ e  x-nr, ant1 the  lcgisloture Zlnd exercised its law- 
innliiliq functio~is. T h e  supervisiiig and  coiltrolliiig au-  
thority colifcrrecl 1,y llle reconstruction acts (as this legisla- 
t1o11 js called) :~c ' r~u iesc~d  in  by the ~leople  from nccccsity, 
was not illtentled to be assertccl for the  otiects contcixl)lntcd 
i n  tl:c orders, slid those orrlers, ill our  opinio11, Ilad and 
have 11o lcgal ~ f i c n c y ,  cscept as ol~ctliencc was compelicd by 
f! lc ukc) of force. E~ITL 'JY,  C'. J. .  uses this laugunge: " 'The 
decrw o])eratt.i irc p w X m a m  ouly and 1ir.opoied to do  110 more. 
I t  is to be euforccd o l ~ l y  by process of' contempt, It does 
not rendcr this bond less the  obligatioa~ of the plniiitifl' ii 
la\\- t11al1 i t  was before the  decree. FYlliic i t  is in  exi-tencc, 
uli l~nid : ~ n d  uiicancellecl, a court of law is ohligccl to hold it, 
to be die  pla~ntiff 's  deed, 1e:~ving t l ~ e  court of equity to act 
on its suitors as i t  is quite able, effectually to do." 

A n  aiinlogy may also be found in tha t  principle of the  
law of n a r  which gives effcct to such orders of the  command- 
e r  of an invading a rmy,  so far only as  they can be and are  
enforced by the mearis a t  his disposnl and no  further, and  
all  property rights not  destroyed revive w l ~ e n  i t  is with- 
drawn. Thus  the  proclamation of the  President, g iving 
freedom after January  l s t ,  1863, to all the  slaves within the  
revolting territory, operated only as the national a r m y  ad- 
vanced, and en~nncipation was afterwards accomplished by  
the action of the  states themselves. Dana's Wheaton, S: 
347, note 8. So far only and  :is acts of force have the mili- 
tary orders referred to been recognized in  the  decisions of 
this court heretofore. 

In B r o s ~ g h t o n  v. H a y w o o d ,  Phil., 380, READE, J., corn pares 
ofiler No. 1 0  to a n  injunction restraining the court from 
issuing execution. 

In  iVcC~~bbins v. Barringer, Ibid., 554, the  court undertakes 
to construe the  order, bu t  refrains from t h e  expression of an 
opinion as  to its intrinsic legal efficacy. 

I n  Isler v. Kennedy ,  64 N. C., 530, the attempt was made 
14 
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to hold the sheriff responsible for not proceeding un- 
der tin execution on which he returned tha t  he had made 
no sale " in  obedience to order No. 10 froin Gen, Daniel E. 
Sickles, and it was held that " 4s the state was then under 
military control, the sheriff' mas bound to obey general 
orders." 

So aga i~ i  in  State v. Kent, 65 N. C., 311, READE, J., avoid- 
ing the recognition of any right of interference on the part 
of the military authorities with the execution of our own 
laws in the punishment of crime, remarks that "whatever 
force there was in the n~il i tary order, it was not more than 
to suspend the law, and as soon as the order ceased, the law 
was restored to be administered as before.'' 

In P a d  v. Curpenter, 70 N. C., 502, where the privy exam- 
ination of the wife touching her volnl~tary execution of a 
deed was taken before the provost marshal at Newbern, then 
in  the occupation of the United States troops, where civil 
government had been suppressed, the acknowledgnient 
before the officer de fact0 clothed with authority to take i t  
by the officer in co~nmand was sustained and the probate 
declared sufficient. 

The federal constitution: the only bond of union among 
the states, though its voice was hushed and its power sus- 
pended amid the din of arms, at  the close of the conflict 
reasserted its supremacy over all the states as amply as 
before the attempted rupture. Whatever necessity may 
have been supposed to exist for placing these states in their 
transition from war to peace under the supervisory control 
of military commanders, i t  would be difficult to find ally 
warrant in  the constitution for conferring the powers, had 
congress so intended, they assumed to exercise over the 
legitimate action of the chi1 authorities. Self-government 
is the vital principle of our institutions, national and state, 
and the theory of both governments, i n  th61angu,ige of Mr. 
Justice MILLER in  Loan Association v. Topeka, 20 V'nll, 655, 
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" is opposed to the deposit of unlimited power any where." 
IVe cmnot ,  therefore, allow to the orders interfering with 
the due and  peaceful administration of the laws by the 
courts of the state, any other operation than such as results 
from the exercise of force,and they are il~sufficient to invali- 
date the legitimate action of the courts or to impair rights 
thence derived. 

The  ruling of the court below must be sustained and the 
judgment affirmed. 

NQ error. Affirmed. 

W. 0. COBB, Ext ' r ,  v. JOHX T. NORGBX. 

Payme&-- Uswy-- Pleading. 

8 .  Paynxcnt is nn act  of volition, requiring the s,ssent of both clcbtor aud 
creditor, auc1 hcucc, the transfer of money by the formcr to the latter, 
under x contract for tlsuricns intcrcst, c:iunot be treated by the cotlrts 
as a paymcut on the priocipnl debt, w l ~ e n  it was not so intended by the 
parties at the time. 

3. Under the acts of 1874-75, ell. P.', the payer of asrzriorrs interest may 
recover the snmc in xn action for money had r,ud received to  his use, 

or  by n7ag of counter-clxiln when % c t h  is hrocght for the b:zlance clw 
on the usli?ior'ci contract. 

'a. W'llcre the pnyco of a notc .c:.l,ich i!i gootl ns i t  origiuizted makes a epe- 
cinl contrnet for r: ~rsrrr.ions rate ~frerw~l.c?+. to forbear enforcing pay- 
ment,  it is the ~,lteci:ll eo~tt;ract of for1~c::rra~cc which is asurious, while 
the original note rcirxzins untaiutecl. 

'Bunk V. Lw%~lok, 51 N. C., 1-1.2 ; Ged,fi.ey v* Leigh, B Ired., 390, cited 
and  approvetlei 

CIVIL BCTIOS tried at Fall Term, 1879, of NASH Superior 
Court, before Eum, J. 

Judgment  for plaintiff, appeal by defendant. 
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Nessrs  Bzmz &. Bnftle. for plaintiff. 
Jfessrs. Connor  &? Tl'oodaw?, for defendant. 

SJIITH, C. J. T h e  action is on a bond for 8900 esecuted 
by the defendant to the plaintiff's testator on Jauuary  4tl1, 
1S75, pnynble, with interest from date, on the first day of 
January,  1876, and secured by a mortgage upon land, and 
t h e  demand is for judgment for the debt and the sale of the  
lnnd for its payment. T h e  defendant it1 his answer admits  
the  giviug t h e  bond and ixortgage as charged, alleges that  
two payments have bee11 made on the  debt, one of $311 and  
t l ~ e  other of $77, sets u p  the defence that  thc bond is usu- 
rious and was given for $600 only loaned by the testator, 
and  s u b n ~ i t s  to the  payment  of the  sutn loaned, less t h e  
credits of $388. 

It mas conceded by the plaintiff tliwt the  consideration of 
the  bond was $600, and only tha t  sum n i t l ~ o u t  interest was 
claimed. No issue n.as proposed in reference to t l ~ e  alleged 
partial pajments ,  the  only remaining disputed u ~ a t t e r ,  but  
certain others, wholly extraneous to the  pleadings and t h e  
pertinency of which uowhere appears, were submitted to the 
jury, which, with the  answers, are as follows : 

1. W h a t  were the  two notes for $120 paid off in Wilson, 
X. C., given for ? and the response is for interest on the $800 
bond. 

2. M a t  was the  amount  paid to Sorsby i n  Wilson ? An-  
swer $559.50. 

3. W h a t  was the  a m c n n t  of the  Wills debt?  Answer, 
$354. 

T h e  only controversy in  the  court below was as to t h e  ef- 
fect of the  giving the iwo small notes for usurious interest 
on the  money loaned, a i d  whether i t  was either an  extin- 
guishment or reduction of the debt. T h e  defendant insisted 
tha t  thereby the  bond itself became void and  none of the  
money due thereon could be collected, aud if this was not 
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30, then the effect was to reduce the deLt .to $212, the  dif- 
ference between t l ~ e  principal ancl t l~tt  ~mymcnts .  H i s  
IIolior ruled nclversely to tllc tlefentlnnt on both points a n d  
gave the plaintiIfjatlgmeilt for $QUO. 

I n  rclatiou to the  assigned errors, i t  w u l d  seein to be suf- 
ficient to say that  the sul~ject matter to wllich they relate is 
not qet u p  as a clcfe~icc in the  answer, nor is there a n y  ref- 
erence to the existence of the two ujurious notes, and con- 
sequently the effect (if their execution ant1 payment was out- 
3ide of the c o l l b ~ ~ v c r s y  made in the  pleadings. But  as  per- 
haps  wpon al)l,llLcltio~~ the  court would have allowed a n  
urnent lmei~ta t l~ i~ i t t i l~g  of their introductiou, we will proceed 
to coilsider tlle questions as if prollerly arising in  the  case. 

1. The  sums paid on t l ~ e  two notes cannot be appropriated 
to the  reductioli of the  debt, for the  reason that  the  'pay- 
ment  was neither made nor received to be thus  applied, a n d  
the intent of the parties will control. Tinese notes being 
u iwious  and  void a n d  constitutilig no legal demand against 
the  debtor, he  may regard the  money as received by t h e  tes- 
tator to his use, and  i t  may be recoverable on a n  implied 
promise, or used as a counter-claim against the  plaintiff's 
d e ~ n a n d ,  ba t  for the reason that no  counter-clsiul is asserted 
in  ,tile answer, the defence is unavailable to the  defenclnn: 
tha t  form. 

In Bank v. L~~t tedoh ,  S l  N. C. 142, it is decided tlmt under  
the former law, I I S L I ~ ~ O U S  interest paid migh t  be recla in~ed 
by action against the  lender, while i t  could not be under  
the a r t  of 1866, and tha t  the  only rernecly atrorded the  debtor 
under this law was in  a refusal to pay and in  resisting t h e  
artion to enforce paymelit. T h e  defendant, however, gave 
the two notes under  the  stringent provisions of the  super- 
seding act of March, 1876, and migh t  as a couoter-claim, i f  
his defence had been so framed, have reduced the plaintiff's 
d e m a n d  by the amount  paid on them. 

2. T h e  seconcl exception is tha t  the  $800 note, though 



214 I N  THE SUPREME COURT. 

valid in  its inception for the  s u m  of $600 and  void as to t h e  
excess, was vitiated and ann i~ l led  by virtue of the agree- 
ment  to take and  tnkiug the  usurious interest represented 
by t h e  two notes for forbearance thereon after the  later act 
v e n t  in to  operation. T l ~ i s  exception is eqnally u n t e ~ a b l e  
and i n  direct conflict with the  statements and  sub~nission 
of the  ailswer itself. T h e  act of March, 18'75, avoids " all  
bonds, contracts and assurar~ces whatever for t h e  payment 
of any  principal money to be lent, o r  covenanted to be per- 
formed, upon or for a n y  usury, whereupoa or whereby there 
s l ~ n l l  be reserved or take11 above the  rate of six dollars or 
eight dollars on the hundred as aforesaid," and i t  declares 
t l ~ n t  "whoever shall take or receive a rate of interest greater 
than  hereinbefore specified shall forfeit and lose for every 
such offence the  double value of the  monejs," $c., lent, &c. 
Acts of 1374-,775, ch. 84, 5 2. 

T h e  force of the  statute is  spent upon the  contract entered 
into  i n  violation of its terms, tha t  is the  notes given for. the  
forbearance, and  in  sulr~jecting the receiver of the  usury to  
tile forfeit of a sum double that forborne; but the pre- 
c-xisling legal obligntion is not infected by giving tlie in- 
dulgeijce for which the  usury is taken. Th is  is the  uniform 
ci,llstruction pu t  upon similar statutes which avoid t t x  
elltire debt and Impose peaalties upon t h e  receiver for 
taking interest in excess of that allowed by law. I n  Ferrali 
1.. Sl~ozc, 1 Saund.,  294, i t  is said by  t h e  court : " T h e  bond 
was good when made. TLen a n  usurious contract after- 
ivnrtls i n n l ~ o t  make t h e  bond void whicll wns good a t  t h e  
t i ~ n e  when it  was rnada. B u t  i t  is t rue  that  by such usu- 
rious interest the  plaintiff 118s forfeited i n  treble value, bnt  
the  bond will not be therefore void." 

" V'hen the payee of rt note," remarks a recent writer, 
" n hit11 is good as i t  originated, makes n special contract for 
r. i~snr ious  rate afterwards to forbear enforcing payment, it 
is the  sliecial coutract of fo rbe~rance  which is usurious, 
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while the original note remains untainted," 1 Schn~ .  Per. 
Pro., 325. 

Tile special contracts entered into as aforesaid after the 
maturity of the note to obtain further time in the payment 
thereof do not in  law relate back t o  the dateof the original 
col~tract so as to infect its validity. Jfallett v. Steem, 17 
Iowa, 64 ; DI-eury v. AVOW, 5 Allen, 445. A n d  in harmony 
is the case of Goclfrey v. Leigh,G Ired., 390, wherein RUFFIN, 
6. J., sags: " If the contract was not for usurious interest, 
but  the lender afterwards received it, he forfeits double the 
su In lea t." 

.Rut as we h a r e  already eaid t l x ~ e  yuestionsare not raised 
in the nnswAr, s ad  so on the other hand the defendant ad- 
mitting his liability for the s u ~ n  loaned, submits t~ pay i t  
after an  allowance of what he claims as credits and of which 
thcre was no proof, nor indeed any  issue to admil  proof. 
The judglneut must be affirmed and it is so ordered. 

No error. Affirmed, 

1. A j~ i i lg incl~t  can oiilg  top ns to  111nttws ~vhicll wels  atlj~idged o r  ad- 
mitted in thc  word of a previous suit or proceeding. 

-2. The  ent1.y of entipfnction m ~ t k  oppositr to a judgment, though erased 
fmtn thv ~ e c o r d  b.v ovdcr of tlie court (the court  uot pnssing upon the 
iluestioii of png~arut ) ,  is auidmec ngnir~rt the plaintiff i ~ s  a n  admission 
of paynwnt o n  the l i c a r i ~ ~ g  of n sr~bseyuent motion for leave to issue 
czccution on such Indgnient, 
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JSLER v. XCRPKY. 

(Rogem v.XcKenzie, 81 N. C. ,  164;  Ferehee v. Ins. Co., G8 N. C . ,  I1 ; 
Rrozo,~ v. Brooks, 7 .3ones, 03 ; Wi~ds v. Carte?, 76 13 C , 171 ; Wdsos 
v. D e v ,  69 N. C., 137, cited mcl npproveil ) 

SPECIAL PROCEEDISG in  the nature of a creeditor's bill 
con~lnericed before the clerk, and heard on appeal a t  Spring 
Term, 1880, of WAYSE Superior Court, before Az~ery, J. 

The opinion contains the facts. The plaintiff appealed 
from the judgment of the court below. 

Xessrs.  tV. A. Allen & Son and Battle & Mordecai, for 
plaintiff. 

Mr. Tb: T, Fuircloth, for defendant. 

DILLARD, J. The  testatrix of the plaintiff recovered a 
large judgment in  the superior court of Wayne on the 25th 
day of January, 1869, against t l x  testator of the defe~ldnnt, 
and thereafter, to-wit. on the 14th day of August, 1869, 
Stephen TV. Isler, the  general agent and attorney a t  law for 
B. M. Isler in said action, entered u p n  the judgment dpcket 
a receipt to J. T. H. Murphy in  full of the amount o f  said 
judgment, his fee and the costs of the plaintiff, signed S. W. 
Isler attorney for plaintiff. 

J. T. R. Murphy died in 1873, and defendant D. A. 
Murphy qualified as the executor to his wil l ,  and nt spring 
term, 1874, plaintiff moved in  the cause on notice to cle- 
fendant as executor and to tho heirs a t  law of J. T. H. 
Murplly deceased, t~ amend the record by striking from 
the judbmerlt docket the receipt of S. W. Isler a n d  the entry 
of satisfa tion opposite to the statement of the judgrnent .i 
on said docket acd  for leave to issue execution. The  de- 
fendant appeared to the  motion and resisted i t  on the 
ground, first, that the infant heirs of his tes tatx mere not 
made parties; and secondly, that  the  judgnlent had been 
discharged. On consideratiall of the affidavits, His  Honor 
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found as a fact that the judgment had not been paid nucl 
orclered the  record to be amended by erasing the receipt of 
tlic attorncy and the eritry of satisfaction and further or- 
dcreil esecutiori to be issued. 

Defendant appealeil to this cour t  from said order a t  spring 
term, 1S74, : ~ n d  on tlle liearing of the errors alleged, the  
ruliilg of H i s  Honor directing the ainc~idmenf of the rezortl 
~ a 5  apprnved i n  this court, but the  jr;dqment m,Ls revpr;eil 
and  tlie c a l m  renunrlecl on the grounds of the refuqal of a 
jury trial demanded by defendant as to the  issue on the 
plea of payment or accord and satisfi~ction, and the  furtller 
ground of no  defence being made for the infant heir3 of 
defendant's testator. See M e , .  v. H w p h y ,  71 N. C ,  4313. 

After the  decis~on in  this court, a n  entry was made on tile 
pending motion in the  court below a t  January term, 1976, 
i n  these words; " .\Iotion for execution w i t h c h ~ v n .  Tax 
costs of motion against plaintiff E n t r y  of satisfactioil 01'- 

clcrecl to be stricken out, by consent issues for jury with- 
dr'iwn, neither party desiring to present a n y  issue;" alld 
from and after that term no further pro,.eedings were taken 
i n  the  cause ill which the judgment was rendered. 

T h e  proceedings being thus  ended, this special pro,,eetl- 
i n g  was begun on the 26th July,  1876, by the  y l~ in t i f f ;  
suing for himself and  all  others, the  creditors of the  testator 
of defendant, alleging the said judgment to be still due  and 
11np:iid and inaking t l ~ e  tlefendilnt D. A. M u r p l ~ y  the esec- 
tor aild the  heirs of the def'endaut's t a t a t o r  parties defend- 
ant ,  aild the defendant, by way of defence, alleged, as he llncl 
done in  oppbsitiori to the   notion for aineadniont of record 
and for execution, that the  judgment had been paid, on 
which averment $ail) tiff i n  his reply nlacle issue and also set 
u p  an  estoppel to such defence the urders of iiinendment aud 
for execution made on tlie motioii i n  the original action a t  
sp r ing  term, 1874, and a t  spring term, 1876. A11 issue being 
t h u s  made in  the probate court, the  snlne was certified u p  to 
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t l ~ e  supevior court for trial, and accordingly a t  spring term, 
ISSO, a trial was 11nd by a jury of tliis issue: '' H a %  the 
judgment  meutioncd in  the pleadings been paid and satis- 
fied," to which they resltonded in  thc  afErmative. 

On the trial of the ibsue the  plaintiff read in  evidence the 
original judgment r e c o ~ e r e d  in 1SG9 as a case on his behalf, 
and the d e f e ~ ~ d a n t  in support of t l ~ c  issue 011 his part offered 
to !~u t  in  evideilco tile receipt of S. W. Isler, t h e  attorney, 
still appearing on the  j u d g ~ n e n t  docket, which was objected 
to by tlle plaintiff as beiug destroyed as evidence by the 
judgment on tile motion in  the  cause a t  said spring terms 
of 1874 and  1876, aud on the Ensther ground tha t  the orders 
of the  court a t  said terms were a n  estoppel on defeudant to 
show p n y m m t  a n d  satisfaction in that way. His  Honor 
o ~ e r r u l e d  the objections, and let iu  t h e  evidence and  therein 
i s  the  error complained of. 

On the appeal to this court from the judgineut on the 
motion in  tlle original cause, as reported i n  7 1  N. C., 436, i t  
was held to be competent to the  court below to make u p  its 
own record, and  not to be error to order the  erasure of the 
receipt or entry of satisfaction on the  docket, if the  same 
were not elltered as  parts of the court's proceedings or by its 
direction. Hence, after the record was ordered to be amend- 
ed, i t  imported a judgment in  plaintiff"^ favor, without 
t h e  i ~ ~ ~ p e d i r n e n t  of the  s.cceQA nld e?rt?.y of s a t i s f n c t i o n  theyeon  
to t h e  issue of a n  execution, and  thus  o n  t h e  trial of the is- 
sue as  to the  alleged pagment, the  record was a good p ~ i ? n a  
facie r ight  to recover, but liable to he overcome by proof to 
come from defendant. 

T h e  record after t h e  order of americlalent, if for~nal ly  
made  out,  would not contain any  mention of the  receipt or 
en t ry  of satisfaction, but still the  receipt, admitted on the 
trial  to be in the  proper haudwriting of S. \V. Isler, w11a was 
then the attorney a t  law smd now the  executor, of B. M. 
Isler, appeared on the  judgment not erased, a n d  why was it 
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not  admissible as evidence of the alleged payment and sat- 
isfaction uf She judgment? S. W. Isler was the attorney of 
record of' his testatrix when the receipt was entered by him 
on the judgment docket, and it is settled that such an attor- 
ney is authorized to receive payment of'a debt in his hands 
for collection and to discl~arge the debtor. Rogers v. Mc- 
Kenzie, 81 N. C., 164, and the authorities tl~erein cited. The 
receipt still extant on the docket, though not admissible nor 
received by the judge as a record or any part thereof, was 
an  admission of payment by defendant's testator, and as 
such proper to be laid-before the jury, open to any legitimate 
proof to Le explained, or to be shown that the payment 
therein acknowledged was in  fact never made. Fe~ebee v. 

-I?~su~ance Co., 68 S. C., 11 ; B1,own v. Brooks, 7 Jones, 83 ; 
TT7ude v. Carter, 76 N. C., 171 ; IVilson v. Derr, 69 N. C., 137. 

I t  is urged, I~owever, that the receipt of plaintiff's attor- 
ney, though ordinarily receivable to establish a payment to 
Iiitn, was not receivable in this case, because i t  was adjudged 
as a fact that the judgment was still due and unpaid when 
the receipt aud entry of satisfaction were ordered to be 
stricken from the judgment docket. I t  appears to us this 
objection is founded on a misinterpretation of the record as 
i t  was made by the last order 011 the motion at  spring term, 
18'76. According to that entry, the judgment was left on 
the record cleared of the entry of satisfaction but still dor- 
mant, and the withdrawal of' the issues left the alleged dis- 
charge of the judgment undecided and without any  agree- 
ment as to its truth. And thus the parties were placed in 
~tutue quo with liability at  ally future attempt to enforce the 
judgment to encounter the defense of payment or accord and 
satisfaction as before. A judgment can only conclude and 
estop from subsequent litigation matters which were ad- 
judged or admitted in the record of a previous proceeding. 
And here t1.e alleged payment of the judgment does not ap- 
pear to have been passed upon by the court nor admitted 
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to be untrue by defendant, a n t  therefore there was no  estop- 
pel to set up and insist on the  defence of paynier~t  i n  this  
proceeding as heretofr~re. 

I t  is our  opinion, therefore, tha t  the  receipt as still exist-  
i n g  o n  the record was admissible as evidence on the issue 
submitted to the  jury and  the orders made on the motion 
i n  t h e  original cause a t  spr ing term 1874 and  1376 were no 
estoppel to its introduction as such. 

There is 110 error, ancl judgment of the  court below is at'. 
firmed. 

Yo error. Affirmed. 

Statc on relation of L. E. DUDLEY,  Guartlian, v. THEOPI-IILUB 
BLAND ancl others. 

Covenant not to Sue-Equitable Release. 

Where a creditor receives from Olie of n number of joi~lt  :rnd seve~x l  
debtors, by successive guardian bonils, n sriin co~~siclerirbly less til:un 
the aggregate a n ~ o u n t  due from d l  s w h  debtors, and giveq 11in1 311 ill- 
s t r u m e ~ ~ t  under seal releasing all cl:~ims agninst hi111 or his rc'prvsc~ltn- 
tives : ~ n d  covenaliti~ig to  execute ally i11lt1 all i~ lq t rume~l ts  wl~ich m:ly 
be necessary to relirve the party ~ n n l t i ~ ~ g s ~ ~ c h  pny~ncut  from ail liability 
to the o t l~e r  joiut clebtors, srlcl~ i i ~ s t n i n ~ c ~ ~ t  will l~nvc the cfkct of all 
eqnitable release to the other debtors of all in ctxccss of Llleir diquot 
portio~i of the joint inclebteclness. 

(Allen v. Wood, 3 Ired. Eq., 386 ; Whartoi~ v. njOodb~~~n, 4 I)?!'. k Bat.. 
507; Russell v. Adderton. 61  N. C., 417 ; Emu v. R q w ,  74 8. (:. , 
639 ; Craven v. Freeman, 82 K. C., 361 ; Bell 17. Jasper, 2 11~1.  Ell., 

597 ; Jo~zes v. Hays, 3 Ired.  Eq., 5O2 ; Joiles v. Blr6idosn, G Ircrl. Ell., 

115, citecl iuld approved.) 

CIVIL ACTION upon a Gunrdiaii Gond, tried at Spring 
Term,  1380, of PITT Superior Court, before Avcry, J. 
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The case was heard upon complait~t, and answer, and the 
exceptioiis to a referee's report. The facts nekessnry to an  
understanding of the decision of ttlis court are-stated in its 
opinion. The defeudants appealed from the ruling and 
judgn~cnt  of the court below. 

Hews.  Lathnrn & El~in~ler ,  for plaintiff. 
Jfess~s. J. B. Ye/!owley and .I B. Bntchelor, for defendan is. 

SJ~ITH,  C. J. The object of the suit is thc recovery of the 
relator's estate in the hands of his guardian, the defendant 
Theophilus Bland, and the action is against him and tlic 
sureties to his several bonds. During his administration of 
the trust the guardian executed four successive bonds, as 
follows : 

One Allgust 2,lS29, in the penal sum of $800, with Ben- 
jamin H:izzleton, testator of the defendant Phil. M'illiams. 
tind tile defendant W. A. Quineriy, his sureties. A second 
February 4, 1862, in the penalty of $9,000, with Jesse KO- 
bles, the intest::te of the defendant Frccl. Warding, and Guil- 
f o ~ d  Smith, the intestate of the defendant Mary Cox as 
sureties. A third, August 7,1866, the penalty being $5,000, 
w i t l~  the clefendalit F. Haddock and said Jesse Nobles sure- 
ties. And a fourth, Novtmber 8, 1872, the penalty being 
$1,500, with defendants Samuel Smith and W. Nelson 
surr.ties. 

A ~.eferencc was ordered and the referee reported at  spring 
 tern^, 1879, as due the relator, $1,971.62, to ~ l ~ i c l l  various 
exceptions were t ~ k e n .  

The defendants set up and relied on in reduction of the 
indebtedness ascertained in  the report, a payment macle to 
the relator of $450 since the action was comrneuced by Fred. 
Harding, the adn~inistrator of said Jesse Nobles, in exone- 
ration of the intestate's estate from all further liability, and 
the execution by the relator of the following paper writing : 
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" I n  consideration of $450 to me this day pic1 by Fred. 
Harding, in bel~alf and tor the benefit of the estate of Jesse 
Nobles and those interested in and entitled tllercto, I have 
released and do hereby release the said Jesse Xobles deceased, 
and the said Fred. Harding, administrator of Jcsse Xobles, 
frotn all further demand and liability upon all tlie bonds 
made by said Nobles as  surety for Theophilus 131and, as 
guardian for Malsey Nelson, a. lunatic. pnd I covcnant never 
to sue ally representatjre of said Nobles upon any of such 
bonds or by reason of his surety as aforcs,tid. Ncvertl~eless, 
I do reserve all my rights agnillst the said Bland, and 
against any and all other sureties to m y  and a l l  botids 
given or made at  any time by said Bland as guardian as 
aforesaid,which rights are not impaired hereby, and I hereby 
agree to execute any and all other l~istrutrlents which may 
be necessary or proper to relieve the estate of said Nobles 
and his representative from any and all liability to the co- 
sureties of said Nobles, in  case or by reason of any recovery 
which may liereafter be made against them, which instru- 
ment shall not impair the liability of said co-sureties of said 
Nobles. Witness my hand and seal, this 23rd day of March, 
1879. 

(Signed) L. E. DUDLEY, Seal. 
Guardian of Malsey Nelson, a lunatic." 

No questiol~ is raised as to the authority of the guardian 
of the relator on his behalf to adjust and settle the matters 
in dispute by compromise with one or more of the obligees, 
and on such terms as he may deem advantageous to the 
trust estate, nor any suggestion made that the arrangement 
entered into with the administrator of Nobles was not judia 
cious and favorable to the lunatic. Such power seems to 
be incidental to the control and management committed to 
the guardian, and to the conduct and defence of suits i n  
which the estate may become involved. We do uot proA 
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1mse however to consider the extent and  limitations of the 
authority conferretl, since no objwtion is taken to its eser- 
cise in  the  presext case, and confine ourselves to an e s a m i -  
nation of its legal results upon tile obligation of the  other 
sureties. 

T h e  release of the  estate of Nobles absolute i n  form is  
followed by a covenant not to sue his rcl)reselltative, and  
furtlier to execute a n y  i n s t r ~ ~ r n e l ~ t  needful for t l ~ e  protcc- 
tion of his estate from *' all liability to the co.sureties in cnso 
or by reason of nny recovery wl~icti m i y  be I~ereufter innde 
against them," the clear purpose : ~ n d  e f k t  of which are  not 
only to exonerate the  intestate's estate from the claim of the  
lunatic and from that  of the other sureties who m q  be 
cornpellecl to pay in excess of their rtitnble shares, but  to 
reserve the  r ight  to enforce against rhem the 3ayment  of 
tlieir ratable parts of the  cornn~on indebtedness. As this 
full immunity  can only be secured to the  estate of Noljlc3 
by relieving it alike from the creditor's d e t n a ~ ~ d  ancl fro111 
being called on for contribution by the other sureties, i t  
follows tha t  they must alqo be exonerated from the  pay- 
ment of more than tlieir nliyuot parts of the  whole. T h e  
reservation of the  right to sue which rendered the clefence 
unavailable a t  law ~ in t lc r  a divided jurisdiction and com- 
pelled a resort to another court, becomes inoperative i n  a 
proceeding i n  which all  rights and  cquitics are fully and  
finally adjusted, inasmuch as snch reserration is incompat- 
ible with the  c o ~ e n a n t s  excepl as to a ratable apportion- 
ment  among the several bonds. If n surety could be re- 
quired to pay inore h e  wouid a t  once have a n  equity to con- 
tribution from the others, the released surety included, a n d  
t l ~ i s  would entitle Ilim to redress upon the covenant. To 
avoid this circuity and to ensure entire exemption to the 
administrator of Nobles, the  recovery from the co sureties 
is restricted to their respective ratable parts of the  common 
debt which admits of no  demand frorn a n y  upon him. T h e  
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release to the estate of Nobles is an equitable release to the  
co-cureties 011 the bonds of all in excess of such aliquot 
l)arts, Th is  follows from the nature of the  relations which 
sulsist  among sureties to a common obligation and aside 
f;om any  implied contract between them. Alley1 v. Wood, 
3 Ired. Ey., 386; l t l ra~ton v. TVoodburn, 4 Dev. d Bnt., 507. 

Tlje cases referred to in the  a r g n n ~ e n t  for the  relator are  
cases where the  creditor reseryes his remedy i n  express 
t e r n ~ s  ngainst all otllers, and leaves theln in possession of all 
their rights as to himself and the  co obligors or co-sureties, 
and they differ from ours in the  fact the  covenant here ex- 
tc.~:ds protection against all liability to col~tribution to t h e  
over-paying survty. B c t  if they are  i n  conflict with the  
adjudications of this court we must  adhere to the doctrine 
ns declared with his accustomed clearness and force by the 
late Chief Justice i n  Russell v. Addertow, 64 N. C., 417, and  
recognized in  E ~ c i m  v. Raper, 74 N. C , 639, a n d  Craven V. 

~,wr,rn;j ,  82 N. C., 361. 
T h e  liability resting upon the severnl bonds will be in  

the  ratio of its penalty to the  sum of all the  penalties. 
Btll v. Jasper, 2 Ired. Eq., 697;  Jones v. Hays, 3 Ired. Eq., 
6 0 2  Jwes  v. Bkc~~rlon, 6 Ired. Eq., 115. 

KoLles was a surety with a single and different associate 
an each of the  larger bonds, and the sum paid by him with 
iiiterest to tlle point of t ime to which the referee's colnputa- 
tiol:i are  made will be divided betwee11 those bonds in  the  
ratio of nine to five, and  the  co-surety in each will pay a 
sum equal to that  paid for the  estate to Nobles i n  the  appor- 
t io l~n len t  between them. I n  l ike manner  the sureties on the 
smaller bonds will, pay their respective shares ascertained 
upon the same principle. T h e  administrator of Nobles will 
be exempt, betause his administrator 11as already paid his 
s l ~ a r e .  T h e  relator can only claim payment of the  s u m  
falling upon the several bonds from one or both of the  
sureties thereon, and a n y  loss from insolvency or other cause 
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will not be transferred to the sureties to other bonds, since 
the consequence in such case would be to subject the estate 
of Nobles to the demand of the over-paying surety in vio- 
lation of the release ; and for these several portions of the 
common subsisting indebtedness, the judgment will be en- 
tered for the principal of the bond to be discharged by pay- 
ment of the sums due from the sureties thereon. 

It will be referred ,to the clerk to make the computations, 
and when his report is confirmed filial judgment will be 
entered accordingly. 

PER CURIAM. Judgment modified. 

CEDAR FALLS COJIPANY v. WALLACE BROTHERS. 

Issue-Bill of Exchange-Notice of Non-Payment. 

1, I t  is not every matter averred on one side and denied on the other, 
that in a legal sense is an issne, but only such as are necessary-to dis- 
pose of the controversy. 

2. Generally, if the drawer of n bill has no reasonable grouncl to expect 
it to be honored, the holder is not bound to strict presentmellt and 
notice; but if the drawer has funcls in the hands of the drawee, he has 
n right to expect his bill to be honorecl by applying thereto the funds 
belonging to the drawer or otherwise ; and the drawer is entitled to 
presentment of his bill in reasonable time ancl strict notice if dis- 
honored, although the drawer knew or had reason to believe when he 
clrew the bill that the drawee was insolvent. 

(Albright v. Ifitchell, 70 N. C, ,  446, cited and approyed.) 

CIVIL ACTION, commenced in Ranciolph and removed to 
and tried at Spring Term, 1880, of GUILFORD Superior Court,. 
before Seymour, J. 

15 
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Verdict and judgment for defendants, appeal by plaintiff 
company. 

Jlessrs. John X Stcqles and U? IV. A&,., for plaintiff. 
J1essr.s Scott & Ca.ldwel1, for defendants. 

DILIARD, J. The case made by the con~plaint  was, that 
defendants, merchants of Statesville, 9. C., drew a bill of 
exchange on the 20th of Koveinber, 1872, at  three days sight 
i n  favor of the plail~tiff, (a manufacturing company of Ran- 
dolph county, N. C.,) on E. Lepage & Co., of Norfolk, Vir- 
ginia, for four 11u11dred and four dollars and sixty cents ; 
that the drawees having failed to pay the money on demand 
after a previous acceptance, a protest was duly made and 
notice given to both plaintiff and defendants; and thereup- 
on the plaintiff took up the bill and brought this action 
clailnir~g to recover against the defendants as drawers. 

The defence set up was, that all the time from the date of 
the bill in November to the protest for non payment in De- 
cember, the defendants had in  the hands of the acceptors in 
?;Torfolk eight hunclred dollars, of which sum three hundred 
dollars mas paid on two bills drawn subsequently to the one 
in  su i t ;  and that the holding of the bill for so long a time 
before presenting the same for acceptance and payment was 
a negligence which discharged them. 

At the trial of the cause, the formation of issues being 
delayed by consent of parties nntil further developments, 
the evidence was adduced on both sides, and thereupon the 
court framed and submitted to the jury the issue, " Did the 
plaintiff present the bill in reasonable time," and declined 
t o  submit those offered by the plaintiff, wllich are as follows: 

1. Did the plaintiff forward the draft a t  the first opportu- 
nity and exercise all the diligence in its power to present the 
draft for acceptance? 
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2. Was the plaintiff delayed i n  the presentlnent of the 
draft by circumstances beyond its control ? 

3. Did defendants have a right to expect the payment of 
the draft? 

4. Were Lepage & Co. insolvent at the time the draft mas 
d r a ~ ~ n  ? 

5 .  llTere Lepage & Co. insolkent a t  the tiwe the d r ~ f t  was 
drawn, and wcs their insolvency known to the defendants? 

6. Did defenilants have reasonable grounds to believe that  
the draft n.ould uot be paid ? 

Thc refusal of the judge to adopt and submit the six 
issues proposed by the plaintiff instead of the single one 
submitted by the court, constitutes the matter of the first 

.exception for our  consideration. 1111 issue of fact arises i n  
cases where the only g1e:tdings are a coinplaint and  answer 
upon a material allegation i n  tile complaint coiltroverted by 
the answer. C. C. P., 221, (1) So i t  is not every matter 
averred on one side and denied on the other, that  in  a legal 
sense is an  issue, but only such as are necessary to dispose 
of the controversy. And tu such necessary matters, the  
issues submitted ought to be confined as far as possible, the 
more comprehensive the better, in  order to avoid embnrrass- 

ewes. anent a n d  confusion to the  jury from n multiplicity of i,, 
Albright v. Nitchcll, 70 N. C., 445. 

Here, the defence was, and so was the uncontroverted 
proof, that  the plaintiff held the bill and failed to present it 
for acceptance, or to put i t  i n  the way of being so presented 
through the National bank a t  Greenslrtoso by its corrcspond- 
ents, from the 20th of Novetnber to the 20th of December; 
a n d  upon the allegation that tile presentment when rnade 
was not in reasonalde time, h e  defendauts claim to be dis- 
charged. Thiu, the material fact to be ascertained, and the 
only one, was, whether the presen t i~ent  was or  was l l~j t  i n  
reasonable time. Such being the case, inanifestly the issue 
subui t ted  by the judge r a s  comprehensive enough to em- 
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brace all the separate facts i n  the proposed issues of the 
plaintiff that were-material. The  facts proposed to be ascer- 
tained by the verdict of the jury on the first and second of 
the rejected issues, namely, the forwarding of the bill by the 
first opportunity and the delay of presentment from circumdan ces 
beyond the control of plaintiff, were material facts arid proper 
for the consideration of the jury. And most obviously they 
mere within the scope of the issue submitted by the judge, 
and to this extent, therefore, the plaintiff had no right to 
complain. 

As to the other facts, namely, the right of defendants to ex- 
pect payment of the bill, the actual insolvency of the drawees a t  
the date of the bill, and the knowledge thereof by the defend- 
ants a t  the time, and the reasonable ground of belief by de- 
fendants that the bill would not be .paid, proposed to b e  
fixed by the jury in response to the third, fourth, fifth, and 
sixth issues of t he  plaintiff, were all immaterial under the 
undisputed facts of this case. I t  was proved and not ques- 
tioned on the trial, that the drawers had in  the hands of 
the drawees eight hundred dollars of funds at  the date of 
the bill, and that three hundred dollars of that sum was 
drawn out on bills in favor of others, dated as late as  the 
6th of December. I t  thus appearing that  there were funds 
i n  drawees' hands sufficient to pay the bill, the defendants 
had the right to expect their bill in  favor of plaintiff to be 
paid. The  insolvency of the drawees in  such case, even if 
known to the drawers and producing belief in them that the 
bill would not be paid, would not excuse the plaintiff for 
not presenting it in rea-onable time. 

The  drawers having funds in the hands of E. Lepage & 
Co., had the right to expect their bill to be honored by them, 
by applying thereto the funds belonging to the drawers or 
otherwise by the funds of the drawees or the means of their 
frjends, and they were entitled to presentment of their bill 
in reasonable time and strict notice if dishonored, on the 
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part of the plaintiff, nlt1,ough the dcfcndants a t  tlie tiino 
they drew the  hill may h a r e  heliered the drawees were 
insolvent and  been so notified by them and  requested not 
to draw o n  them. 2 Daniel Keg. Instr., $ 1073, ct SC(I.; P ~ c -  
dcnm.r v. Cbllier, 2 Starkie's Itep., 37 ;  staples v. U7l(inis, 1 
Esp., 332 ; Niclio1so~z V. Uo7~flit1, 2 11. Black., Cia9 ; &isdale v. 
Sowcrxlly, 11 East ,  117 ; Jh02w) V, F c ~ p s o u ,  4 l,eigll, (Va.,) 
37. Such k i n g  tIle,right of the defendants, resulting from 
t11c f w t  of having f~ lnds  in t!.c hnntls of the drawees, the 
plaintifl" would not have been excuqed from the tluly of 
presentment in rcasol~able time, eveu if the f'lcts proposed 
to be inquired of in  the issues 3, 4, 5 and 6) were atlnlittctl, 
and  therefore they are ilrlmatcrial and 110 error was coin- 
mittccl in tlle court below i n  rejecting them. 

The  only otlier exceptions presel~tecl by the appellant for 
our  cousideration are in respect to an  alleged expression of 
cpinion on the evidence by the judge, and  to tlle charge 
refused and as given. I n  order to a n  intciligible nrider. 
standing of the points of error assigned, it is ~nater ial  to 
embody lierein the instructions asked, which a r e :  

1. If the  jury beliere from tlle evideuce tha t  plai~itifl' for- 
warded tlle d n f t  a t  tlle first opportunity and used due clili- 
gcnce to have i t  presented, tlre plaintifr is not guilty of ncg- 
ligence. 

2. What  is reasonable time depends upon the circum- 
stances of each particular case, and tlhere is no definite rnle 
as to reasonable time, but that it varies according to the cir- 
cumstances of cach particular case. 

3. Tllnt circu~nstances beyond the control of tlre holder is 
a reasonable cause for delay in  the presentment of a dratt  
for ,zcceptnnce. 

4. If tlie jury believe that  when the draft was drawn the 
defendants had no reasou:tble g rou i~d  to expect the draft 
would be honored, then it  makes no difference whether tbe 
draft was presented in reasoeable time or not. 
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The first three instructions were given, but the court re- 
fused the fourth in' the terms in which i t  was couched. I t  
is undoubtedly true in general that  if the drawer of a bill 
!)as no reasonable ground to expect i t  to be honored, as by 
having funds in the hands of the drawee or sorne arrange- 
ment for its acceptance and payment, made or to be made, 
the holder is not bound to strict presentment and notice. 
Rut the ir~structiop asked and refused, taken with reference 
to the facts of the case on tria!, could not have been given. 
I n  the case on trial, the fact of the existence of adequate 
funds in  tile drawee's hands mas a fact proved and not de- 
nied. And in view of that fact, in place of giving the in- 
struction in the terms thereof, the judge was right in refus- 
ing, and should have instructed the jury as he did-that 
the drawing of the bill by deferldants under the circunl- 
stances, as a matter of law, was a reasonable ground to ex- 
pect the payment of the bill. There was no error then in 
the refusal to charge as requested, and none we think in the 
charge as given. 

His Honor having given the first, second and third special 
instructions asked by the plaintiff and refused the fourth as 
above explained, went on and in his genernl charge in-  
structed the jury that if Lepltge & Co. had funds i n  their 
hands belonging to the defenclants sufficient to p y  the bill, 
the defendants had the right to expect the payment thereof, 
aud in such case the duty rested on plaintiff to make pre- 
sentment within reasonable time ; and after laying down 
the genela1 rule of diligence in the presentment of such 
paper, he explained to the jury that within the meaning of 
the expression " reasonable time," the plaintiff' company 
 night except itself from the operation of the general rule 
by showing that i t  was prevented from presenting the bill 
sooner than i t  did, by the freshet relied on or other inevit- 
able accident; and whether there was such freshet or not 
aiid its sufficiency to prevent an earlier present~nent of the 



JUNE TERM, 1880. 231 

bill, was fairly submitted to the jury as i t  seems to us. 
There is, therefore, no error in the charge given. 

As to the error assigned in what is claimed to be an  ex- 
pression of opinion on the evidence by the court: I n  our 
opinion the expression used amounted to no intimation of 
opinion by the court, or  if rapable of such a construction, 
the subject mntter thereof was so put to the jury in  the gen- 
eral charge as to do  no harm to the plaintiff. As excusing 
the long holding of the bill without presentment for accept- 
ance, tlie plaintiff offered evidence tending to show that 
there was 110 post oflice nearer to their place of business 
than two or three miles, and that between the two points 
there was a creek which, by reason of heavy rains, pre- 
~ e n t e d  tlie plaintiff from presenting the bill for acceptance 
earlier than i t  did ; and in opposition thereto the defend- 
ants offered evidence tending to show that the mail carried 
the bill from Statesville to plaintiff on t l ~ e  20th of bTovem- 
ber, and that the answer of plaintiff acknowledging its re- 
ceipt, mailed on the 25th of November, reached them nt 
Statesville on the 27th of November. I n  this state of the 
evic?ence as to the preverltion of presentment of the bill by 
high water, His  Honor, after charging the jury that such 
prevention if found true was a good excuse, called attention 
to the fact of the transmissio~i of the said letters between the 
plaintiff company and the defendants through the mail, 
and  said to the jury that it did not appear that the same 
means of communication which carried plairitiff's'ack~~owl- 
edgment of the receipt of the bill to defendants on the 25th 
of November, might not also have carried the bill for pre- 
sentment for acceptance. The judge by this remark did not 
express any opinion. The point was de~eloped by defend- 
ant's repelling evidence and was so designed to be. l vhen  
the judge said i t  did not appear that the same means of 
communication might not have carried the bill to its desti- 
nation, he merely stated what was true. In  truth it did not 
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appeay, and the defendants relying on the absence of any 
account of that circumstance, i t  was not impropcr in the 
charge to call the jury's attention to the point in the lan- 
guage the judge employed. However this may be, His  
Honor afterwards in  his general charge left the question of 
prevcwtion hy high water to the jury as a question of fact, 
and in that connection advised the consideration of all the 
evidence on both sides, including the evidence as to the pas- 
sage of letters between plaintiff and defendants after the bill 
came to plaintiff's hands, ancl as thus left, the jury had the 
whole matter before them, and it  is not seen that the remark 
of the judge did or by possibility could have prejudiced the 
plaintiff. 

There is no error, arid the judgment of the court below 
must be affirmed. 

No error. Affirmed. 

WHITEHEAD & NOBLES v. LATHAN & SICINNER. 

Judgment and Bzecution Liens-I+iorities-Constittctional Law 
- Vested Rights. 

1. A, C ant1 C had all talterl judgments ngainst D. A's judgment was 
ncLvcr tlocketcd ; K 7 s  was docltet&tl it1 Jrlnv, 1869; C's was docketed iu 
Jat~nary,  1878. Execntions iesurd on all these jutlgn~cnts beari~lg teste 
fall term, 1870; Held, 
(1) That A, having never doclieted his jndgn~ent 11ad no lien on the 

1:uld of the jutlga~cnt debtor or its prococds under exeention sxle 
which would entitle him to eornpcte for sr~ch p~,oeeetlswitl~ more vig- 
ilant creditors mllo hntl doclrctctl tfrtlir jndgmer~ts. 

(.2) That B's judgment had ctxsetl to be a lie11 by the lapse of t i~nc  (Len 
years) from the day when it was dockcted. 

(3) That C's jntlgment sllor~lcl first be paitl o r ~ t  of the proceeds of the 
execution sale. 
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2. T o  change the  mode of acquiring a lien undcr an  existing j i~clgn~ent 
upon the property of the debtor, (e. g. to substitute the lien of a cloclr- 
eted judgment for the lien of :L$. fa.) neither i~npairstlie obligation of 
the contnict nor violates rtuy vested rights. 

APPLICATION of the Sheriff for instructions as to applica- 
tion of funds, heard at Spring Term, 1880, of PITT Superior 
Court, before Avery, J. 

This is an application by the sheriff of Pitt  county to the 
judge of the superior court of that county for advice as to 
the disposition of a sum of three hundred and twenty-six 
dollars raised by him as sheriff of said county from thc sale 
of the land of Robert Highsmith under executions issued 
to him, and which were in his hands and by virtue of which 
the land was sold. These executions were as follows : 

1. A fi, fa. from the superior court of Pitt  county bearing 
teste at  the fall term, 1879, of said court and issued upon a 
judgtnent in  favor of Brown, Cherry & Perkins to the use 
of Whitehead and Nobles for one hundred and seventy- 
five dollars with interest from the first day of November, 
1867, and costs thirteen dollars and thirty-five cents, ren- 
dered against said Highsmith a t  the May term, 1868, of 
said court. This judgment was never docketed and no ex- 
ecution has ever issued upon the same, except the one in 
the hands of the sheriff when the land was sold. 

2. Twofi. fas. from the superior court of the same county 
issued upon two justices judgments docketed in  said county 
on the 29th day of June, 1869, in  fav& of Alfred Forbes to 
the use of William Whitehead, one for fifty-eight dollars 
and forty-eight cents subject to a credit of thirty-five dollars 
and forty-four cents, and for costs seven dollars and twenty- 
eight cents; and the other for seventeen dollars and sixty- 
eight cents and six dollars costs. On the 19tK day of De- 
cember, 1879, executions mere issued upon these two judg- 
ments. 

3. On the 18th day of January, 1878, L. C. Latham and 
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Henry Skinner recovered judgment against the said High- 
smith for sixty-one dollars with interest, from the 13th of 
Korember, 1878, and costs thirteen dollars and ten cents, 
and on the same day was docketed in  the superior court 
clerk's office of Pitt  county. 

Executions on all these judgments hearing teste of fall 
term, 1870, were i n  the h:~nds of the sheriff a t  tlie time of 
the sale and by virtue tliereof the land was sold on the 15th 
day of April, 1880, for the sum of three hundred and seven- 
ty-five dollars. 

Tlie sheriff says he is ignorant as to how this money should 
be applied and has asked the advice of the cmrt .  

Whitehead and Nobles, as the assignees of Brown, Cherry 
cC: Perkins and of Forbes, and Latham $ Skinner made 
themselves parties to the proceeding and contest the appli- 
cation of the fund, the former insisting that the fund should 
be applied to their judgments arid the latter contending 
that it should first be applied to the satisfaction of their judg- 
men t and the balance applied to the judgments of the other 
party. 

His  Hono,r in  the ccurt below held that the fund in the 
hands of the sheriff should be applied, first, to the tnro exe- 
cutions in favor of Alfred Forbes, then to the exscution in  
favor of lath an^ & Skinner, and the balance to the execu- 
tion in favor of Browxi, Cherry $ Perkins, from which 
ruling the plaintiffs appealed. 

iVr. TV. B. Rodman, for plaintiffs. 
illr. J. B. ,Yellowley. for defendants. 

ASHE, J., after stating the case. We are of opinion there 
was error in the instructions given by His Honor for the 
application of the money. We cannot understand upon 
what principles the two judgments in favor of Forbes should 
be given a preference over that of Latham & Skinner, unless 
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i t  was upon the ground that his judgments had been first 
docketed. But when we come to examine his claim to a 
preference, we think i t  lnust yield precedence to the judg- 
ment of Latham & Skinuer. Their judgrnent was rendered 
and docketed on the 18th day of January, 1878, and then 
created a lien on the land which was sold and that lien was 
continuer1 and in  full force up to the day of sale. Forbes' 
judgments were docketed on the 29th day of June, 1869, 
aucl no execution was issued thereon until the 19th day of 
December, 1879, more than ten years after the docketing 
the judgments, and not until the lien of the  judgments had 
expired from the lapse of time. At the date of the sale, 
then, Forbes had no lien on the land, unless he acqnired 
one by virtue of the levy of his executions which bore teste 
only from the fall term, 1879, a date subsequent to that of 
the lien of Latham & Skinner. The  fact that Forbes'judg- 
ments had been docketed in  June, 1869, can give him no 
advantage, for as has been said he had lost that lien by 
efflux of time and was then in  110 better condition than if 
he had never had a lien. The  satisfaction of his execu- 
tions should therefore be postponed to that of Latham & 
Skinner. The two Forbes judgments, however, were trans- 
ferred to the superior court docket under the new s'ystem 
and became judgn~ents of that court and tho clerk of that 
court had the right under proper circumstances to issue ex- 
ecutiond thereon, and in that respect, they lxad the advan- 
tage over the judgment in  favor of Brown, Cherry & Per- 
kins;  for i t  does not appear that any execution on i t  had 
beeu issued and levied on the land of the defendant High-  
smith, so as to have secured a lien before the change in  the 
courts, nor was i t  ever docketed in  the snperior court of 
Pitt, or for aught that appears, ever transferred to that court 
after the adoption of the constitutio:~ of 1868. But the 
learned counsel for Whitehead and Nobles strenously con- 
tends that Brown, Cherry & Perkins by their ,judgment 



rendered in the superior court of Pitt  county, before the 
adoption of the new juttjcial system, acquired vested rights, 
to-wit, the right to issue execution on their judgment which 
should be a lien on the land of the defendant in the execu- 
tion from its teste, and under which the lands of the defend- 
an t  could be sold for the satisfaction of their judgment, and 
that  no act of the legislature, whether in the form of a n  
amended constitution or of a n  ordinary act of assembly, 
could destroy those vested rights or impair the obligation 
of the contract of which the record of the judgment was the 
conclusive proof. 

To change the mode of acquiring a lien under a judg- 
ment upon the property of the debtor neither impairs the 
obligation of the contract nor violates any vested right. 
The legislature may at  any time modify the remedy with- 
out in~pai r ing  the obligation of the contract. Cooley Const. 
Lirn., p. 35, and note and cases there cited. And the right 
to issue a fi. fa. on a judgment is not a vested right. The  
same author in this work referred to (page 445) says : "The 
right to a particular remedy is not a vested right. This is 
the general rule, and the exceptions are of those peculiar 
cases in which the remedy is part of the right itself. As a 
gener'al rule every state has complete control over the rem- 
edies to suitors in its courts. It may abolish one class of 
courts and create another. I t  may give a new and addi- 
tional remedy. for a right or equity already in existence. 
And i t  may abolish old remedies and substitute new, or even 
without substituting any, if a reasonable remedy still re- 
mains." According to this authority the right to issue the 
fi. fa. in order to bind the land of the defendant is not a 
vested right, and the legislature had the right to change the 
remedy by substituting the lien of the judgment for that of 
the$, fa. I t  in fact provided a better remedy by giving, if 
the conditions imposed were complied with, a continuous 
and permanent lien in place of one that is liable to be lost 
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by neglect or the want of proper diligence. This execution 
then of Brown, Cherry $ Perkins should be postponed to 
those of Forbes. They are all dormant, and to say the 
least, very irregular. But as there is no objection made by 
any one to their sharing in the distribution of the money in  
the hands of the sheriff, we hold that the fund should be first 
applied to the satisfaction of the execution in favor of La- 
tham & Skinner, then to those in  favor of Alfred Forbes, 
and the balance tn that of Brown, Cherry & Perkins. 

There is error. Let this be certified to the superior court 
of Pitt  county. 

Error. Reversed. 

ALFRED YAY, Gnnrclinn, v. W. A. DARDEN, Adm'r, ancl others. 

Appeal- Costs. 

Although the general rule is that 110 appeal lies from a judgment for costs 
only, yet there is an exception In favor of fiduciaries, to be inferred 
from Bat. Rev., ch. 45, 5 54, which makes the decision in those cases 
L'one affecting substantial rights." 

(Kidd v. Morrison, Phil. Eq., 31 ; State Y. R. R. Co., 74 N. C., 287, cited 
and approved.) 

CIVIL ACTION upon a guardian bond tried at  Spring 
Term, 1880, of PITT Superior Court, before Avery, J. 

Alfred Turnage, the former Guardian of Neta Turnage, 
and having funds in  his hands belonging to the infant, died 
intestate on the 25th of June, 1879, and shortly thereafter 
the defendant, W. A. Darden, was appointed his adminis- 
trator. Some time early in  August following, the relator, 
Alfred May, was appointed guardian to said infant, and on 
the 21st of the same month brought the present action 
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against the defendant as administrator and the others, pure- 
ties on the guardian bond, to recover the ward's estate, claini- 
ing to be due on the returus of January 5th, 1879, the sum 
of nine hundred and seventy rlollars and seventy-six cents 
and interest thereon since, The defendant ariswers admit- 
t ing the indebtedness alleged, assenting to the recovery of 
judgment for that sum, and insisting that the action was 
prematurely and upnecessarily brought. There was an 
order of reference, and the referee in his report finds due to 
the ward on January 1st) 1880, nine hundred and ninety- 
nine dollars and eighty-one cents with compound interest 
thereon from that date. The  defendant Darden excepted 
to so much of the report as charged his intestate's estate 
with the payment of the costs of suit, in which is included 
the allowance for the report. The  court overruled the ex- 
ception and gave judgment for the penalty of the bond to 
be discharged by the payment of the sum reported by the 
referee, and that the costs be paid out of the assets of the in- 
testate, if any, in the hands of his administrator, from which 
judgment the defendant appealed. 

i7fessrs. TV. B. Rodrizcln and Reade, Btisbee R: Bzubee, for 
plaintiff. 

Mr. George V. Strong, for defendant. 

SMITH, C. J. The only point presented in the appeal is 
the adjudication of costs against the defendant for the yea- 
sons assigned: 1st. That  the claim was not presented for 
payment before suit. 2nd. That  payment was not unrea- 
sonably delayed. 3d. Nor did the defendant refuse to refer 
the matter in controvsrsy as provided by the act of 1868'-69. 

The act referred to .declares that " no costs shall be re- 
covered in any action against an executor, administrator or 
collector unless i t  appears that  the payment was unreasona- 
bly delayed or neglected, or that the defendant refused to 
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refer the mat ter  in  controversy, pursuant  to section fifty, i n  
which cases the  court may  a n a r d  such costs against the 
defendant personally ar against the  estate, as m a y b e  just." 
Eat.  Rev., ch. 45, § 54. T h e  purpGse of the  statute was 
oljviously to urge these representatives to a prornpt and  early 
settlement of claims against the deceased, and  to protect the  
estate, when proper diligence was used, from costs needlessly 
incurred by creditors i n  prosecuting their claims. T h e  
meaning is too p!ain to admit  of doubt, and i t  plainly meets 
t h e  present case. 

Less than  twenty days passed after the  defendant's ap- 
pointment before the action was brought. There  was no 
controversy about the  amount  due  as stated by the  intestate 
himself in  his last return to the  probate court. T h e  refer- 
ence resulted i n  reducing the sum which the defendant ad- 
mitted i n  his answer and ofTered to pay. T h e  reference was 
as profitless as the suit  was piemature i n  allowing the ad- 
ministrator no time to adjust tind pay the debt. Certainly 
payment  was not in  the language of the  act " un~easo~zublg 
cleluyed" and unless i t  was, the  evils should not fall on t h e  
intestate's estate. 

T h e  plaintiff insists, first, that 110 appeal lies from a juclg- 
ment  for costs only, (I<idd v. iVorrison, Phil .  Eq., 31; State 
u. R. &. D. R. R., 74 N. C., 28'7,) and secondly, tha t  the  costs 
inust be borne by the party against whom a recovery is 
made. W e  think neither proposition can be ~naintainecl. 
T h e  cases cited are to the efrect that  where the  essentidl sub- 
ject ];latter is destroyed, lost or adjusted, an appeal will not 
be allowed from a jugnient disposing only of the  costs. Th is  
is not  our  case. Here the plaintiff recovers the damages 
demanded and the error assigned is i n  that  part  of i t  which 
(overruling the  defendant's exception) imposes the  costs 
upon the intestate's estate. This  is certainly a n  order or 
determination involving a matter of law and  " which affects 
a substantial r ight  claimed in  the  actioi~." C. C. P., 9 299. 
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Nor are the citations from the various sections of the Code 
and Revisal regulating the taxation of costs generally, per- 
tinent to the present case, for which-a special provision is 
made. 

We must therefore declare so much of the judgment as 
requires the costs to be paid from the intestate's estate in  
the hands of hjs administrator, the defendant Darden, erro- 
neous, and it is in  this respect reversed and the appellant 
will pay the costs of his appeal to this court. 

Error. Judgment accordingly. 

J. PHILLIPS,  Aclm'r, kc . ,  v. A. G.  LENTZ. 

Removal of Cause-Appeal. 

Wllere upon a motion to remove a cnnse, no facts are stated in the affi- 
davit of the applicant as grounds for such removal, the ruling of the 
court below mag be reviewed, but where the facts nrp set forth, their 
sufficiency rests in the cliscrctio~i of the judge ancl his decisien upon 
them is final. 

(State v. Dzincan, 6 Ired., 95 ; Reynolds v. Boyd,  1 Ired., 106 ; State v; 
Lamon, 3 EIamlis, 176; Cannon v. Beeman, 3 Dev., 363; State v. Sea- 
born, '4 Dcv., 306 ; State v. Shepherd, S Ired., 195 ; State v. Twitty, 2 
Hawks, 248, cited, distiagnished and approved.) 

MOTION to remove a cause heard at Spring Term, 1880, of 
CABARRUS Superior Court, before McKoy, J. 

This motion was made in a civil action pending in said 
court. After answer filed by defendant, he moved for the 
retnoval of the cause from the county of Cabarrus to some 
adjacent county, which was based upon the following affi- 
davit : " The defendant being duly sworn, says that he can- 
not, as he verily believes, obtain a fair trial of this action in 
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this county ;, that any recovery which may be effected i n  
this action will, as he is advised, pass by the will of the 
plaintiff's testator to two churches of the Methodist Episco- 
pal persuasion in this county, one situated in concord, and 
the other in the county, known as St. Matthews church ; 
that the membership of said churches is !arge and of the 
persuasion known as Methodist Episcopal, is very large in  
this county, and ramifies illto every part thereof, so that h e  
verily believes no jury could well be iinpannelled in this 
county, which would not contaiu some element prejudicial 
in  favor of said churches ; that ns he is informed and be- 
lieves, the subject matter of this suit has been greatly can- 
vassed amongst members of said denomination; that this 
membership of said denomination in this county is accord- 
ing  to his information and belief larger than that of any  
other denomination ; that this affidavit is not made for delay 
merely, but truly to procure a fair and impartial trial of this 
action." (Signed by the defendunt, and sworn to before the  
clerk of the court.) The judge refused the motion and the  
defendaut appealed. 

Mr. W. J. Montgome~*y, for plaintiff. 
Mr. W. H. Bailey, for defendant. 

ASHE, J. The removal of causes, civil or criminal, from 
one county to another for trial, is authorized by the act of 
1808-Rev. Stat., ch. 31, § 120, and Rev. Codo, ch.-31., 5 115,. 
This seeti011 of the Revised Code was not brought forward in  
Battle's Revisal, and the legislature deemed i t  necessary to 
pass the act of 1875, ch. 19, which revived sections 115,116, 
117 and 118 of the Revised Code, except that portion of 
section 115 with reference to slaves. This section (115) 
omitting the clzuse referring to slaves, reads : " I n  all causes 
i n  the superior courts, civil or- criminal, in  which i t  shall 
be suggested on oath, on behalf of the state, of the traverser 

16 



242 I N  THE WPREME COURT. 

of the indictment, or of the plaiutiff o r  defendant, that there 
are probable grounds to believe that justice c a ~ n o t  be ob- 

-tained in  the county in which the canses shall be pending, 
! the  judge is hereby authorized to order a copy of the record 
of the cause to be removed to some adjacent county for trial; 
provided however, that no cause shall be removed, unless 
the facts are set forth whereon the piirty founds his belief 
that  justice amnot  be obtained in the county, so that the 

1 judge may decide upon such facts, whether the belief is well 
grounded." 

The construction given to this section by this court, is, 
*%hat the suficiency of the affidavit for the removal lies in 
t h e  discretion of the superior courts, .- and their discretion is 
one which this court cannot review. 

(The first act on this subject was the act of 1806, under the 
provisions of which a cause might be removed jf i t  was sug- 
gested on oath that there were probable grounds that justice 
could not be obtained in the first county. The construction 
given to this act was, that a party was entitled to the removal 
of his cause whenever he made aifidavit that there were prob- 
able grounds for such removal ; the effect of which was to 
~ a k e  him the judge in his owr: case and leave nothing to the 

c discretion of the court-a mischief, to remedy which the act 
of 1808 was passed, which required the facts to be set forth, so 

. that  the judge might decide upon such facts, whether the be- 
llief was well grounded. In  the case of:State v. Duncan, 6 Ired.$ 
9S, Chief .Justice RUFPIN said, the act of 1808 (Rev. Stat., ch. 
31,s 120) requires the affidavit to set forth the facts whereon 

;.the deponent founds the belief that  justice cannot be ob- 
tained, and expressly states the reason therefor to be " that 

lthe judge may decide upon such facts, whether the belief is 
,well grounded." And it is held in that case that the appli- 
.eaiion of a party to remove his cause, is a quest ion addressed 
.to the discretion of the judge of the superior court; and his 
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decision, as i n  other cases of discretion, is final and cannot 
be reviewed ia this tribunal. Reynolds v. Boyd, 1 Ired., 
106 ; State v. Lamon, 3 Hawks, 175 ; Cannon v. Beeman, 3 
Dev., 362 

We are aware that there are some cases decided by our 
$court which seem to be in conflict with these authorities, as 
.for instance, the cases of State u. Seahorn, 4 Dev. 305; Shep- 
herd's case, 8 Ired., 195, and fiitty's, 2 Hawks, 248, where 
this court has reviewed the decisions of the courts below 
vlpon the sufficiency of affidavits for removal. Bu t  in look- 
i ng  into those cases, i t  will be seen that  the orders of re- 
moval were founded upon affidavits that did not come up to 
the requirements of the statute. As in  5%itty1s case, where 
'the canse was removed on an  affidavit on the part of the 
state, which s t a t 4  the bdief of the deponent withsut setting 
forth the facts on account of the existence of which the trial 
mas prayed to be retr~ovsd from the superior court of Burke 
to that of L i n ~ x h ,  this court held the removal^to be con- 
t rary to law, and added, " if such facts had been set forth, 
the judge of the superior court, and he alone, must have de- 
cided them," 

The  distinction seems to be-where there are no facts 
stated i n  the affidavit a s  grounds for the removal, the ruling 
of the court below may be reviewed ; but where there are 
fwts set forth, their sufficiency rests in the discretion of the 
judge and his decision upon them is final. There is no er- 
ror. Let this be certiffed, kc, 

No error. AErmed. 
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W. L. TAYLOR v. C.' C. HEGGIE. 

Corporate Seal-Mo~tgagor and Mortgagee. 

i ,  I t  seems that  a corporation may adopt a n d  malie efT'ect11n1 as its seal 
the individual seals ob its officers affixed to  a deed of the corporation 
when it has no seal of its own. 

2. A second rnortgagee'llas no right to  bny the estate of his mortgagor a t  
a sale to  satisfy a prior incumbrance, but he has a c lew equiay to  be re- 
imbursed for a n y  expenditlwe, to relieve the estate of any ineum- 
hrauces, and the property in his hands is charged therewith in prefer- 
ence to the t r~ i s t s  expressed in the mortgage deed. 

3 Where s sale of mortgaged property is acquiesced in a t  the time by 
the mortgagor, he ca t~no t  afterwards recall such assent and contest t he  
title of the vendee, either on the g r o ~ ~ n d  that  the mortgage was invalid 
or that  the particular purchaser had no riglit to buy. 

jl30yd v, Hawkina, 2 Ired. Eq, 304, cited and approved.) 

CIVIL ACTION to recover Land tried at  Spring Term, 1879, 
of GRANVILLE Superior Court, before Burrton, J. 

The plaintiff appealed from the judgment of' the court 
below. 

Messrs. Gilliam &: Gatling, for plaintiff: 
Jfessrs, Reade, Busbee & Busbee, and C. V: Strong, for de- 

fendant. 

SMITH, C. J. The defendant becomit~g a redeemed share- 
holder in the People's Building and Loan Association, exe- 
cuted two deeds of mortgage conveying to it two tracts of 
tand in  Granville, one ili J u l y ,  1873, for a tract known as 
for a tract known :IS the " Sassafras Fork land," in trust to 
the " H u n t  land," the other in  October of tlie same year, 
secure and provide for certain liabilities incurred and that 
might be incurred under the rules and operations of the as- 
sociation, with a power of sale in case of default. The de- 
fendant, being also indebted to the plaintiff for money loaned, 
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executed to him on January 22d, 1874, his bond in  thesum 
of three hundred and five dollars and twenty-four cents, a t  
eight per cent. interest, and to secure the pay~nent  thereof 
conveyed by a second mortgage deed the Sassafras Fork 
tract to the plaintiff with a like power of sale. On June  
loth,  1875, the associrltion rendered to the defendant u s t a t e  
ment of his account, showing his indebtedness in the aggre- 
gate to be fourteen hundred and eighty-nine dollars and 
seventy-two cents. The  defendant being in  default, the 
association proceded on July 5th following, after due adver- 
tisement, to offer both tracts at public sale. The Hun t  land 
was first sold, and the Sassafras Fork tract bid off by the de- 
fendant, and he not complying with the terms was again 
put up  and bougl~t  by the plaintiff at  the price of.six hun- 
dred and five dollars. Of this sum the plaintiff paid over 
to the association five hundred and forty-two dollars, the 
balance due, and retained the residue to be applied to his 
own debt. The defendant naade no complaint or objection 
a t  either sale, and had before said to the plaintiff that he 
wanted the property sold "as the only way of getting out of 
the concern." The association thereupon through its offi- 
cers and (there being no corporate seal) with their individ- 
ual seals annexed to each name, executed a deed for the 
said land to the plaintiff. 

The  present action is instituted to recover possession, the 
plaintiff claiming title both under the deed of the associa- 
tion and the mortgage to himself. The  defendant denied 
the plaintiff's right of possession and asserted his own to 
the land, but in  a n  amended answer permitted at spring 
term, 1879, after verdict, admits She plaintiff's title, reiter- 
ates his denial of the right of possession and insists on his 
sight of redemption on payment of what is due on the 
plaintiff's secured note. A single issue, outside of the con- 
$ention of the pleadings, was submitted to the jury, who 
respond that the land described in the first mortgage to the 
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association and in that made to  the plaintiff is the same 
land mentioned in the complaint. No other facts seem to  
have been controverted. The court declared the defendant 
entitled t,o redeem, and adjudged that he  beallowed to do so 
on payment of the debt secured in  the mortgage to the 
plaiutiff a t  any time before the last Monday in July, 1879, 
and that, in  default, the clerk proceed to advertise avd seil 
the land at  the court house door in Oxford for cash, and 
apply the proceeds to the plaintiff's said debb and the costs 
of the action, and pay over the residue if any to the de- 
fendant. From this ruling the plail~tiff appeals and pre- 
sents its correctness for our revision. 

Very much of the argumont before us, forcible and ex- 
haustive;was expended in exposing the alleged usurious 
aud oppressive character of the Bransactions between the 
association and the defendant, a redeemed shareholder, and 
to show the invalidity of the deed of the corporation for 
non.coinp1iance with the requirements of the statnte. Rev. 
Code, ch. 26, $ 22. I n  our view the  results of the discussion 
do not reach the decisive issue upon which the merits of t he  
controversy depend, and we will only remark that the case. 
cited (Mill Dam Foundry v. Harvy, 17 Pick., 417,) strongly 
supports the validity of the execution of the deed to t h e  
plaintiff and the sufficiency of the recognition of the seals 
used and adopted as those of the corporation itself, in the 
absence of any of its own. 

I t  is a well established principle that a trustee who pays 
off a n  encumbrance or buys i n  an  outstanding title supe- 
rior to his own, cannoh hold the relieved estate for his own 
benefit, but the act enures to the benefit of thme interested 
i n  the trust estate for whom lie is trustee. The doctrine i s  
fully and elaborately discussed in its various relations in 
the notes to Fox v. Maereth, 2 White & Tudor's L. C. Eq., 
72, and Oo sotne of the cases cited we propose to refer: 

In Bell v. Webb, 2 Gill., 164, the trustee in a deed ta sell 
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for the payment of debts purchased at  a sheriff's sale through 
his  agent some of the trust property, and i t  was decided 
that  the ccstd que t ~ u s t  was entitled to the benefit of the p u p  
chase and that, the trustee had a first claim to be reimbursed 
for his expenditure therein. 

I n  Van E p p  V. V a n  Epps, 9 Paige, 238, a person who 
held a second mortgage in trust for third parties bought the 
premises for himself a t  a sale under the first mortgage for a 
sum insufficient to satisfy both n~ortgages, and the chancellor 
declared that " the defendant is wrong in supposing that he  
was authorized to become the purchaser of the farm under 
the master's sale upon the prior mortgage for his own exi 
clusive benefit to the prejudice of the subsequent mortgage 
whidl  he held in  trust for others. The  dut,y of the trustee, 
a s  the holder of the junior mortgage, was to make the mort- 
gaged premises if possible produce upon the sale sufficient 
not only to pay off the prior encumbrance and the costs of 
foreclosure, but also to satisfy the subsequent encumbrance 
which he held in his fiduciary character, and this duty came 
directly in conjict with his interest as a purchaser for his own 
benefit, to bid in the property at the lowest sum for which he could 
oblain it. McGinn v. Shafer, 7 Watts, 412. 

The  same principle is declared by this court in Boyd v. 
Hawkins, 2 Ired. Eq., 304, the facis of which were these: 
Land lying partly in  Warren and partly in Granville county 
was conveyed upon certain trrists to one Pitts, who assigned 
and conveyed the estate to the defendant. There was no 
registration in Granville, and a creditor of the mortgagor 
obtained judgment against him and issued a Ji. fa. to that 
county, under which the sheriff sold the land therein to one 
Robards, attorney of the creditor, and he immediately there- 
upon sold to the defendant Hawkins. GASTOX, J., deliver- 
ing the opinior~ uses this forcible language: " We Lold i t  
to be clear that the defendant cannot take to himself the 
benefit of the purchase from Robards. A trustee without 
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the unequivocal assent of the cestui que tl-ust cannot act for 
his own benefit i n  a contract on the subject of the trust. I t  
is established upon the soundest principles, that if he should 
so contract expressly for himself, he shall not be suffered to 
turn the speculation to lliv own advantage." While then 
the trustee is disabled from acquiring a paramount title in  
another to the trust estate for his personal advantage and ill 
disregard of the equitable interests of those represented by 
him, he has a clear right to reimbursement of the moneys 
expended in  making the purchase or removing the encum- 
brance ; and the estate in his hands is charged tl~erewith 
in preference to the trusts expressed in the deed. 

The conduct of the defendant a t  the sale, his acquiescense 
therein and his bidding the property in himself forbids his 
treatment of the plaintiff's purchase as an officioug aud 
needless expenditure, and we think shuts out any inquiry 
in this action into the dealings betwem the association and 
himself, to lessen his liability and reduce the sum expended 
by the plaintiff. The latter acted in good faith and without 
any knowledge of the methods and operations of the asso- 
ciation as affecting the defendant, and is entitled to full re- 
imbursement out of the proceeds of any future sale under 
his own mortgage. 

The  judgment below is erroneous in excluding this claim 
and directing the money remaining i n  the commissioner's 
hands after satisfaction of the plaintiff's secured note, to be 
paid over to the defendant.' The proceeds'must be first ap- 
plied to reimburse the plaintiff the sum paid over to'the 
association with interest, and, subject thereto, be disposed of 
as required by the judgment in  the superior court. The 
judgment must therefore be reversed, and this'will be certi- 

, fied that further proceedings be had in conformity to the 
law as declared i n  this opinion, and it is so adjudged. 

Error. Reversed. 
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HULL, L I N I E R  & C O .  v. M. E. CARTER and others. 

Frivolous Pleadings. 

1. An answcr sho~~lt l  never bo l~eld frivolou3 nn lc~s  it be so clearly nnd 
palpably bad as to require no argument or il1astr:ition to sl~ow its c11:w- 
acter. 

2. Defendants being stlei1 ns acceplors to sevcral bills of exchangc an- 
swered that they ncczptetl the same for the acco~nmoclntion of the 
dmwcr. without h a v i ~ ~ g a n y  f11nr1~ of his in their hnntle, ant1 in reliance 
upon a promise of the plainti&, on conditio~i of securing the debt (rtl- 
ready dne) by tl~eir auceptilnces, to scll other goods to the drawer on 
credit, which was refused, whereby, it was cliii~necl, the hefcndants 
were c1isch:wgecl of nil liability on such acceptmccs ; 

Held, under t l ~ e  foregoing ralc, tlmt the averments of snch answn. mere 
not so disconnectecl from tho subject-matter of the co~npliilnt or so de- 
ficient in substitnce or form as to be pronounced frivolous. 

(The corlrt stronqly intimates t11:tt no appeal lies from a refusal to over- 
rule nnd tlisregml a ple.tcliiig as bui~ijr frivolo~~s.) 

Erwia v. L o i o e y ,  G L  X. C., :3 4 1  ; W11n5:e v. F1.5p9. 77 N. C., 198 ; S'wep- 
son v. Harvey, 60 N C,, 436, citecl and approved.) 

CIVIL ACTION tried a t  Spring Term, 1880, of BUNCOMBE 
Superior Court, before Schertck, J. 

There were three actions pendiug between the parties on 
appeal from judglnent,~ rendered by a justice of the peace. 
By conseilt of parties, they were coi~solidated and pleadings 
filed. The plaintiffs' counsel moved to strike out the answer 
as frivolous and irrelevant and for judgment. The court 
overruled the motion and the plitintiRs appealed. 

Mr. Jas. H. Merrimon, for plaintiffs. 
Messrs. Reade, Busbee &. Busbee, for defendants. 

DILLARD, J. An answer shouid contain a denial of the 
material facts or some of them in the plaintiffs case, with- 
out which his cause of action could uot be maintained, or 
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set up new matter constituting a defence formerly a plea in 
bar or dilatory, or making a case for afirmative relief by 
counter-clairu, C. C. P., $5 100, 101, and sub-divisions under 
each. If the answer present new matter which is pertinent 
a n d  bona jde relied oil, as looking to and making up a com- 
plete defence, the11 the questiol~ is as to its legal sufficiency 
to constitute the supposed defence, and the regular mode to 
~ e t t l e  the question is by demurrer. 

An unswer should never be lleld frivolous and judgment 
given in disregard of it, unless, as stated in  some of the 
New York ciises, it be "so cleady and palpably bad as to 
require no argument or illustration to sliow its cl~aracter," 
or  in other wortis, such as to be capable of being pronounced 
frirolous or il~dicative of Lad ftiith in  the pleader on bare 
inspection. #Prong v. hjw.0~1, 53 N. U., 497 ; Young v. Kent, 46 
W. Y., 672. See also cases in North Carolina, Erwin v. Low- 
my, 64 2\T. C., 321 ; TVotnble v. F ~ a p ,  77 N. C., 198 ; Swepson 
v. Harvey, 60 N. C., 436, and Brogden v. Henly, at  this term. 

I n  this case there were three appeals from a justice's court 
afterwards consolidated into and tried as  one i n  the superior 
court, and each one was grounded on a draft drawn by W. 
E. Ihvidson in favor of the plnintiffs, and accepted by de- 
fendants. The  unswer admits the acceptances and that tho 
consideration of the drafts as between the drawer and 
plai~ltiffs wcs a true past indebtedness for ~nerchandise sold 
by plaintiffs to the drdwer, and they aver that as to them- 
selves they had no funds of the drawer in their hands and 
accepted the drafts for the drawer's accommodation and in  
reliance upon an alleged pro~niee of the plaintiffs on con- 
dition of secmity for the debt already due by t l~e i r  accep- 
t a ~ ~ c e s ,  to sell other goods to the drawer on a credit as before, 
which they allege was refused and thereby they claim a dis- 
charge of all liability on their said acceptances. 

The  averments in the answer relied on as niaking a de- 
fence for defendants have certainly a counection with the 
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cause of action set forth in  the complaint, and as to their 
sufficiency in  substance or form, i t  is not proper for us to 
express or  intimate an  opinion, but all we mean to say is, 
that under the rule as above laid down on the subject of 
frivolousnwa: the matters set up are not so dlearlyand palpa- 
bly bad as to be capableof being pronounced frivolous or in- 
dicative of bad faith in the pleader on bare inspection ancl 
therefore unworthy of argument and consideration. 

W itliout deciding the question of the rightfulness 
of the appeal from the refusal of the court below to 
hold the answer frivolous, with,  however a strong im- 
pression that i t  is not appealable, we hold there is no error 
in the judgrnent of the court upon the character of the 
answer atid the judgrnent of the court must be affirmed, 
and this will be certified that a trial may be had according 
to law. 

No error. Affirmed. 

R. A. BROWN v. P. M. MORRIS. 

Statute of Frauds-Cbnlract-Agent and Principal-Pleading 

1. A contract under which one is to make bricks on the land of another, 
the property in the bricks to remain in the owner of the soil until he 
has been paid for his clay ancl wood used and consumed in their manu- 
facture, is not within the Statute of Frauds; Bat. Rev.. ch. 50, 4 10. 

2. Where one bnys from an agent the goods of his principal, under a 
misapprehension, not induced by the principal, that the goods belong 
to the agent, he cannot use as a payment orcounter-claim, on a suit by 
the principal for the value of such good?, a credit given by him to such 
agcnt on an indi~idual debt of the latter. 

3. Where the complaint alleges a dvlivery to the defendant of 41,000 
bricks under a verbal contract, and the proof shows a aelivery to and 
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acceptance by him of  41,288 bricks, the contract has beeu sufficiently 
performed to sustain an action for the vnlne of  the same. 

(Golden v. Levy, 1 Car. L. Rep., 527; Tull v. Trustees, 75 N. C., 4%; 
Johnson v. Dunn, 6 Jones, 122 ; Russell v. Stewart, 61 N .  O., 487; Shel- 
ton v .  Davis, 69 N. C., 824; Gorman v. Bellamy, 82 N. 0.. 496, cited 
and approved.) 

CIVIL ACTION tried at  Spring Term, 1880, of CABARRUS 
Superior Court, befo+e XcKoy, J.  

Judgment for plaintiff, appeal by defendant. 

Mr. ?V. H. Bailey, for plaintiff. 
Messrs. W. J. Montgomery and Wilson & Son, for defendant, 

SMITH, 0. J. The plaintiff alleges a sale aud delivery by 
himself to the defeiidant of 41,000 bricks of the value of 
three hundred arid sixty-eight dollars and sixty-six cents, 
(as set out in a bill of particulars annexed) and brings his 
action to recover the amount due. The defendant denies 
the allegations and says that he purchased about 26.500 
bricks from one Ultzman who was indebted to him, and had 
given credit therefor. 

The court submitted two issues to the jury, which, with 
the findings are as follows: 1. Did the plaintiff under a 
verbal contract sell and deliaer to the defendant any bricks? 
Response-" Yes." 2. What is the value of said bricks and 
interest on the same? Response. Three hundred and nine 
dollars and twenty-one'cents, with interest from March loth,  
1877, up to date. 

The defendant asked the court to submit an issue, as the 
only one arising upon t l ~ e  pleadings, iu place of the others. 
Did the plaintiff sell and deliver to the defendant 41,200 
brick of the value of three hundred and eight dollars and 
forty-six cents? which was refused. 

The  defendant also asked certain instructions t'o be given 
to the jury:  
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1. Plaintiff is not entitled to recover because, according 
to his contract as testified to by Ultzman, the property in  
the bricks was in Ultzman, and the plaintiff had no lien by 
virtue of his parol contract with Ultzman that the briiks 
were to be his until he was paid for his dirt and wood used 
in their manufacture. The  court decided and charged the 
jury that  unless the property of the bricks was in the plain- 
tiff h e  could not recover; that the bricks being made on 
the plaintiff's land by Ultzman, they could enter into a 
valid parol contract that the property therein should be in  
the  plaintiff. 

2. That  if the defendant bought of Ultzman without no- 
tice of the arrangetuent between him and the plaintiff, the 
plaintiff cannot recover. 

The  court declined and instead charged i n  substance that 
they must act upon the whole testimony, and not upon that  
of the defendant alone, and if the bricks were the property 
of the plaintiff and were under a verbal contract sold and 
delivered to the defendant, he would be respomible therefor. 

3. That  this being a special contract set out in the com- 
plaint there could be no recovery upon the common count 
for goods sold and delivered. 

This was also refused and the jury.were directed to en- 
quire' whether there was any and what contract entered into 
by the parties, and that, if there was, the plaintiff must 
show a compliance with its t e r m  on his part, and the plain- 
tiff could only recover on the 'express and not on the im- 
plied contract. These rulings we proceed to consider. 

The allegations of the complaint being denied, it was re- 
quired of the plaintiff to prove his property in  the goods, 
their sale and delivery to the defendant, and their price or  
value. These propositions were embodied and passed on in  
the issues submitted, and none other were necessary or  
proper. 

Nor was there any error in the refusal of instructions 
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requested; first, the  land on and from which the bricks 
were manofactured belonged to the plaintiff and it was per. 
fectly con~petent for him to agree with Ultaman that the 
pioperty should remain unchanged and follow the material 
into the manufactured article. The  statute of frauds has 
no application to a contract concerning personalty which the 
brick became, and which but leaves title where it was, i n  
the owner of the soil., Secondly, although the defendant 
may have supposed the property was i n  Ultzman, his debtor, 
and  that payment could be made by giving a credit on the 
indebtedness due from him, this erroneous belief cannot 
have the effect of defeating the claim of the true owtler, for 
goods sold by one wlm was in fact his agent only in  the 
transaction. Contracts are binding in the sense understood 
by both parties,sot by one only ; and according to a fair 
interpretation of their nature and terms. There was evi- 
dence of conversatior~s between the defendant and the 
plaintiff in regard to the sale of the bricks and of the terms 
agreed on with Wltzrnan, but there was none of any repre- 
sentations on the part of the latter of his ownership of the 
bricks, nor of any enquiry by the defendant in reference 
thereto. The  bricks were sold for the plaintiff and he 
ratifies the act. Had there been a positive and distinct un- 
derstanding that the contract of sale was by Ultzmar~ per- 
sonally, no one else could enforce it ,and the plaintiff would 
be compelled to seek his remedy for the taking and conver- 
sion in some other form. But the proposition that because 
the defendant thought, without being nlisled by any one, 
that  the gpods belonged to thb agent, the principal and 
owner could not recover, is without support i n  reason or 
authority. If the agent possesses due authority to make a 
written contract, not under seal, and he makes i t  in his own 
name, whether he describes himself to  be a n  agent or not, 
or whether the principal is known or unknown, he, the 
agent, will be liable to be sued and be entitled to sue thereon, 
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atid his pri~icipal will also be liable to be sued and  entitled 
to sue thereon, i a  all cases unless from nttendant circum- 
stances it i4 clearly ~na~~ i fe s t ed  that an exclusive credit is 
given to the agent and i t  is iuteuded by both parties that  
no resort sI1al1 in any evmt  be had hy or against the prin- 
cipal upon it. Story Agen., $ ISU, a. " I t  is a well estab- 
lished rule of l a w  that a sale by a fiictor creates s contract 
betweell the owner and the pnrcl~a=w." a o l r h  v. Leq, 1 
Car. L. R., 627. 

I n  TulE v. F r u s t e ~ ,  75 W. C, 424, a case very simi1,ir to 
this, the facts were tl~ese: The  cotitract for the purchase of 
the brick4 sued for was made with one Miller, one of t11a 
trustees of the church, whose building was then in process 
of constructiorr, upon his representation that he bad author- 
ity to make the purchase, and the bricks were delivered to  
the trustees. I n  ftrct Miller 11ad no such authority fro111 the 
trustees, and the trustees proposed to show further that they 
refused to buy the bricks m d  that Jliller proposed to buy 
and give them to the church. 

The court say;  " I f  Miller was anthorized to make tile 
contract which lie did make with the plaintiff to deliver 
the articles to the churcil, a t  the charge of the church, t l ~ e n  
the church is liable upon the specid con~ract.  If Mlller 
was not authorized to make the contract, and therefore the 
articles were delivered, received and used without any  special 
contract, then the defendants are liable on the implied con- 
tract, Here, the defendants labored nuder a similar misappre- 
hension with Morris, and yet they were held liable for the 
goods, for the s iuple  reason that they were delivered by the 
owner and used by the church, There is no material dif- 
ference in this particular between the two cases. 

Thirdly, the complaint describes the contract to be for 
the delivery of 41,000 bricks of the value of three hundred 
and eight dollars and forty-six cents, and refers to the bill 
of particulars annexed. This exhibit shows a succession of 
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deliveries and at  different prices, aggregating the number 
and price set but in the complaint. 

The instruction prayed assumes that this preqise nurnbw 
of bricks must be proved to have been delivered and for the 
exact sum mentioned, in order to any recovery upou the 
cornplaint as framed. 

If this particularity was necessary, the now system would 
be no improvement upon the old, and the very mischief i t  
was intended to obviate would 1c:nain. But neither under 
the one nor the otlier can the position be maifitained, and 
the fallacy lies in treating this as an action to recover upon 
u special unperformed contract, for the n o n - p a p e n t  of a 
part of the articles delivered without the delivery, or any 
legal excuse for the non-delivery of the others, as decided 
in Johnson v. Dwnn, 6 Jones, 122 ; Russell v. Stewart, 64 N. C., 
487, and otlier cases of the same class. 

Here, the proof was of the delivery of 41,228 an excess of 
228 over the number mentioned in the complaint, so that 
taking the complaint in its strictest sense, there was a full 
compliance with the alleged contract on the plaintiff's part, 
and upon a well settled rule he  could recover in general 
assumpsit. 

When there has been a special contract, the whole of 
which has been executed on the part of the plaintiff, and 
the time of payment is passed, general aesumpsit may be 
maintained and the mmsure of cln~i~ages will  be the rate of 
recompense fixed by the special col~tract Am, notes to 
Cutter v. Powell, 2 Slnitli's Lead. Cases, and the numerous 
references there given. 

The  Code of Civil Procedure provides a more liberal sys- 
tem, and if the strict rules of pleading auci practice, before 
in use, denied a remedy, i t  is now full and ample, 

"No  variance between allegation and proof, unless the 
adverse party has been misled is material ; and if he has 
been n~isled an  amendment may be made to remove the 
variance." 5 128. 
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When the variance is not material the judge may direct 
the fact to be found according to the evideuce and order an 
arnendrrleat. 5 129 ; Slzelton v. Davis, 69 Y. C., 324. 

I t  is a singular contention that under a cotltract to deliver 
a definite number or quantity of goods, and a delivery in 
excess, the vendor is not only debarred a recovery of the 
excess, but of such as pursued and fulfilled the contract. 

But if under the contract described in the complaint and 
explained by reference to the accon~panging exhibit, there 
had been delivered a srn~iller number of bricks, and they 
had been received and used by the defendant without ob- 
jection, we see no reason why the plaintiff would not be 
entitled to compensation for such as were delivered; and 
we nre i ~ o t  disposed to carry the doctrine that a partial de- 
livery under a n  agreement to deliver a definite quantity o r  
number of goods, leaves the purchaser the possession and 
use of such as are deiivered without liability to the seller 
beyond the decided cases and as operating only when the 
failure to deliver is wilful and witllout legal excuse. 

We: had occasion at the last term in Gorman v. Bsllamy, 
(52 N .  C., 496,) to advert to the disposition of the courts to 
relax this rigorous principle of the common law, and to 
substitute the more reasonable rule, suggested by the su- 
preme court of the United States in Durnott v. Jones, 23 
Howard, 220, upon a presumed abandonment of the special 
contract, " tha t  in such case the law implies a promise to 
pay such remuneration as the benefit conferred is reasonably 
worth." JZor~roe v. Pltelp, 8 Ellis c t  Black, 739. 

But our case is not within the rule applicable to special 
contracts wilfidly left unperformed and clearly admits of 
compensation for such bricks as were delivered to the de- 
fendant, and so t l ~ e  case a a s  properly left to the jury. 

There is no error and the judgment is affirmed. 
No Error. 

17 
Affirmed. 
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FIERCE, HANES & BROWX V. 3. *: ALSPAUGH, ~dm' r :  

Conhact-Liability of partners-hd&s Charge. 

1. Where A rents and takes possession of :t wnre-lmne and trfter'wnl'ds' 
ass~ciates himself in bnsiness with B and C. the two I:~t&r do not bc- 
come jointly l i ~ b l e  with A for the rent by occupy~ng thr! builcliclg with 
him for partnership purposes. 

2. If the jadge rlnder'takes to state the law hc m~ist  clo it cwreetly ant1 
any mistnlie is :~ssigriable for  error ; but it is not error to omit to ch,zrge 
in a particular way in the absence of tr pr.~yer f r eu.11 c ' ~ a r p .  

(Morehead v. Wriston, 73 N .  C..39S ; Parker v.  Shtlforcl, 76 N. C., 219 j' 
'Bynum v. Bynum, 11 Ired., 633 ; Auery v. Step7~enson, 12 Ired. 31, c~tud 
and approved ) 

1 CIVIL ACTION tried a t  Spring Term, 1880, of FORSYTH- 
Superior Court, before Buxtolz, J. 

Verdict and judgment for plantiffs, Hanes & Brown ; ap- 
peal by defendant. 

MI: J. C. Buxton, for plaintiffs. 
Messrs. Watson & Glenn, for defendrint. 

SMITH, C. J. . The plaintiffs bring their action for goods 
sold and delivered to the defendant's intestate bet,veen the 
19th and 30th days of September, 1878, to which the de- 
fendant sets up n counter-claim for due his intestate, 
based upon the fullowing facts : 

The  intestate leased to the plaintiff, Pierce, a warehouse 
belonging to him for three years commencing on ttie 1st 
day of October, 1877, afterwards reduced to one year, at a 
rent of eight htmlred dollars per annuuz, payable in quar- 
terly instalments of two hundred dollars each. Pierce took 
possession of the psernises and for n short space carried on 
business in his own name, when he formed n co-p;:rt'rrership 
association with the other ~ la in t i f l s  which aa: tu relate 
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back to t,he date of the commence~nent of the lease and to 
subsist as and from that day. During the year the firm 
needing larger accommodations induced the intestate to put  
u p  an  addi t iond building, for the rent of which they agreed 
to pay a t  the rate of ten or twelve per cent per aunum ou 
the  cost thereof and in addition to the rent upon the origi- 
nal contract. The new structure was completed and the 
plaintiffs entered into possession of that also on the 1st day 
of April, 1878, occupying both buildings until the expira- 
t ion of the term of the lease. I t  was in  evidence that the 
plaintiffs, Hanes and Brown, had settled with the partner 
Pierce and paid h im their full shares (one-third for each) of 
the rent of the whole property, and that Pierce had become 
.and was entirely insolvent. There remains due the intes- 
tate of the original renting the sum of two hundred dol- 
lars, and of the renting of the new building the sum of 
twenty dollars, which the defendant contends should extin- 
guish the plaintiffs' demand, and he have judgment for the 
residue. The only question raised is whether the plaintiffs, 
a s  a partnership, have become responsible for both rents to 
the intestate's estate. The  defendant's counsel asked for the 
following instruction : 

If any rent was clue for the ware-house for the year end- 
ing  September 30th, 1878, in  law the plaintiffs, as partners, 
were all bound therefor, and this notwithstnnding an agree- 
ment between Pierce and the incoming partners thqt they 
should pay him their respective parts of the rent, and their 
subsequent pnylwent to him. 

The court declined to give the instruction and charged 
the jury that  if Pierce rented the warehouse for himself from 
Xorwood (the intestate) for a year, the property was his for 
that  time and he was liable for the rent; if afterwards he  
associated the other plaintiffs with him in business, they 
agreeing to pay him, each, one-third of the rent, and they 
had  accordingly paid him their shares in full, then the 
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plaintiffs, Banes and Brown, were not liable to the lessor 
for any  part of the original rent. The court also added that 
if upon an adjustment of the accounts of the partnership, 
any moneys should be found due to Pierce, such sum could 
be reached and appropriated to the counter-claim, and an  
account might be taken toascertain t?te fact. I t  being con- 
ceded that nothing could be obtained by a reference, this 
part of the charge becon~es immaterial. 

1. I t  is manifest that the defendant has no cause of com- 
plaint either of the refusal to give the instruction asked, 
or  of that which was given. The original contract was 
with Pierce alone, he then doing business alone and the 
other plaintiffs not being associated with him, and they can 
be rendered liable, not by the use of the rented building, 
but by a direct assumption of the debt to the intestate or 
such recognition of a common obligation as implies a 
promise to pay. Morehead v. Winston, 73 N. C., 398; Parker 
v. Shuford, 76 X. C., 219. 

2: The  charge given is unexceptionable and the  law 
properly declared by the court. The defendant may have 
been entitled to have the question submitted to and passed 
on by the jury, whether the firm had not assumed the pay- 
ment of the rent, and this inferred from the subsequent a r -  
rangement in which all participated for the erection of the 
new house for the accommodation of the partnership bnsi- 
ness; and the fact inet~tioned in the case that the firm was 
to be responsible for the rent of this "in addition to the said 
eight hundred dollars rent, ill connection with the common 
occupation and use of both by all  the partners." Thd quo- 
tation from Collier on Partnership, section 526, strongly 
sustains the proposition that  the facts warrant such a de- 
duction. 

But no instructions on the point were asked, and as no  
error is perceived in the charge as given i n  accordance with 
repeated adjudications, the exception is not open to the de- 
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fendant. When a judge refuses to charge as requested and 
undertakes to state the law, he must state i t  correctly, and 
if he does not, it may be assigned for error, but an  omission 
to c l~arge  what if requested he ought to have charged is 
not a n  error of which a party can complain. Bynum v. 
Bynum, 11 Ired., 632 ; Awry v. Stephenson, 12 Ired., 34; Jones 
v, Bunker, at  this term. 

The  judgment must therefore be affirmed and i t  is so 
ordered. 

No error. Affirmed. 

DOLLY G. PRICE by her next friend, kc., V. JOSEPII  C. COX. 

Attaclzment-Does Not Lie in Adions For " Breach of 'Yrom- 
&e "-Service by Publication. 

1. The remedy by attachment is confined to aetions upon contracts in 
which the amount to which the plaintiff is entitled can be specified in 
his affidavit andean be ascertained by some certain measure of dam- 
ages, and hence does not lie in an action for breach of promise of 
marriage. 

2. I t  seems that a defective service by publication may rightfully be rem- 
edied hy an order for republication. 

(White v. Snow, 71 X. C., 232, cited and approved.) 

MOTION to vacate an  order of attachment heard a t  Spring 
Term, 188Q, of HENDERSON Superior Court, before Schenck, J. 

The  action in which this motion is made was instituted 
by the plaintiff to recover datnages for a n  alleged breach of 
promise to marry. I t  appearing by affidavit that the de- 
fendant is a non-resident and  has property in  this state, and 
that a good cause of action exists against him, the clerk of 



262 I N  THE SUPREME COURT. 

the court granted on order of attachment, and thereupon 
the defendant entered a special appearance and moved the 
judge to vacate the same upon the ground, first, that an  
attachment does not lie for a breach of promise to marry ; 
secondly, that the afidavit is insufficient in not complying 
with the requirements of law in such cases; thirdly, thab 
the warrant was returnable before the clerk at  his office. 
His H o u o ~  overruled the first and second objections, and 
allowed the plaintiff to amend the warrant so as to make i t  
returnable before the judge in term t h e .  The defendant 
further excepted to the order fw publication of the sum- 
mons and the affidavit on which it was based, and the court 
held that the plaintiff might have leave to make re-publi- 
cation, and that the attachment should be cmtinued. From 
which ruling the defendant appealed. 

Messrs. W. W. Jones and Armistead Jones, for plaintiff. 
Messrs. Shipp & Bailey, for defendant. 

SMITE, C. J. At the time of issuing the summons or at 
any time afterwards, the plaintiff may sue out an  attach- 
ment against the property of a non-resident defendant " in 
an action arising on contract for the recovery of money 
only, or in an action for the wrongful conversion 'of per- 
sonal property." C. C. P., § 197. 

Is  an action brought to recover damages for the breach 
of a promise to marry within the meaning af this section 
of the code? This is the enquiry presented for solution i n  
the present appeal. 

The words are sufficiently comprehensive to embrace 
every action upon a contract, since its object js the recovery 
of money, either i n  a specified sum or as compensatory 
damages for its violation. I n  a more restricted sense the 
action may be for the recovery o f - m e y  as distinguished 
from damages uncerttiin in amount. I n  support of an in- 
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%ermediate interpretation which confines the ancillary rem- 
e d y  of attachment to actions on contracts in which a defi- 
nite s u u ~  is agreed to be paid or can be determined by a rule 
of law govertaing She assessment of dan~ages, i t  will be 
noticed that the attachment is allowed in one species of tort 
only, and that where the measuae of compensation for the 
wrong is the value of the property oonverted. I t  is given 
for no other injury to persou or to property. 

The  same language is found iu other parts of t b e  eode, as 
first adopted, a reference to which will aid in arriving a t  a 
correct understanding of its meaning. The  summons in 
a n  action arising on contract for the recovery of money 
only id required to conhain a notice " that the plaintiff will 
take judgment for a sum specified tl~erein, if the defendant 
shal l  fail to answer the complaint within the timespecified." 
Section 174. 

So it is provided that upon such default "in uny action 
arising on leontraci for the recovery o j  nzottey ody," the clerk 
shall "enter judgment for the amount mentioned in  the 
sum~nons,"  if the co~nplaint be verified by oath ; and if not, 
a n d  theaction is on an  instrument for the payment of 
money only, 11e shall assess the amount due, and in  other 
cases ascertain whet sum the plaintiff is entitled to recover 
from his examination under oath or other proof and shall 
enter judgment accordingly. Section 217 (1). 

I n  other actions " for the recovery of money only or  of 
epecific real or personal property with damages for the 
withholding thereof," a jury may be called in tz~ ascertain 
the damages, or if the examination of a long account be 
involved, a reference may be ordered. Section 217 (2). 

As this precise form of expression is contained in sections 
eited and must be understood as intended to bear the same 
meaning in each, i t  is obvious that an attachment can issue 
only in such actions upon contract as will admit of the plain- 
tiff k specifying definitely the sum due him, rind of the clerk's 
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entering final judgment without the intervention of a jury. 
I t  has been decided that where unliquidated damages are 
claimed for the breach of a contract, this cannot be done 
without a writ of enquiry of the damages. White v. Snow, 
71 N. C., 232. 

The  changes made in the code by the act of 1870: (Bat. 
Rev., ch 18,) and the late act of 1877, (acts 1876-77, ch. 241,) 
reducing the summons to one form in d l  cases, cannot avaik 
to modify the coustruction of its parts as s\l single statute 
when introduced, in their relations to each other. 

The  present action is for damages wholly indefinite until 
fixed by a verdict, and incapable of being determined and 
stated by the plaintiff in her summons, or of being ascer- 
tained according to the settled practice of the courts by the 
clerk alone. The executory agreement to marry is a pecu- 
liar contract, exceptional in many of its features, and the 
executed contract of marriage may be dissolved by a state, 
without impairing the ob1ig:ition of corztracts guaranteed in  
the constitution of the United States, and at  the same time 
i t  cannot be rescinded by the parties. The  cause of action 
arising on it, unlike other contracts, except when revised 
by statute abate, it is said, by the death of the party, end 
when entered into between an adult and a minor and con- 
sisting of dependent promises, inay be enforced by one only 
of the parties to it. I t  is in its essential features an action 
for the redress of a personal injury like one for defamation or 
an assault and battery, and we see no reason for admitting 
the process of attachment in the one case that does not ap- 
ply with equal force to the others, nor for putting a con- 
struction upon the statute that allows it in any of them. 

The  entire suhject is elaborately and ably discussed in 
the opinion delivered by the supreme court of New York, 
from which our code is derived, ntrtlatis mutandis, in Barnes 
v. Buck, 1 Lans., 268, where the very point came up for 
decision. The result of the examination and the conclu- 
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sion reached are announced in these words : " This remedy 
(by attachment) is confined to actions upon contract, in 
which the amount to which the plaintif is entitled can be 
qxc$ed." 

The rule of construction thus announced not in very pre. 
cise terms, may often be of difficult application and the 
tracing of the line of separation between the two classes of 
contract equally so;  yet as some force must be given to the 
qualifying superadded words, " for the recovery of money 
only," mere surplusnge otherwise and meaningless, we know 
no better rule than that laid down by the court. The line 
may be distinctly marked as future cases occur and are 
placed on one or the other side. There can be no hesitancy 
however in assigl~ing the present action to its proper place, 
and i n  our opinion the attachment could not rightfully issue 
in its aid. 

This renders unnecessary the considerution of the excel>. 
tion to the irregularity of the return and the exercise of the 
power of amendment to remove the objectiou to the attach- 
ment, and we see no error in the ruling in regard to a new 
publication in order to making the defendant a party, 

The  motion to discharge the attachment and vacate the 
order improvidently granted for its issue ought to have been 
allowed and there is error in refusing it. This will be cer- 
tified to the court below. 

Error. Reversed. 
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SA3IIJEL H. PERRY v. W. T, ADANS and wife. 

Amendment QJ Court Record-Apped. 

9. I t  Is not only the right but the duty of the eourt to so ccprrect and 
arnencl its records as to make them a true and perfect transcript of 
wlmterer occurred that belongs to the record, and the rule is not 
rariccl by the fact thxt the record when corrected will not theu avail 
the purposes of the party moving the amendment. 

53. 'l'he refusal to amend a court record is not the subject of review on 
appeal, unless based 11po11 a n  adjudged want of power, and in such 
case5, as the cliscrrtioi~ has not been exercised, the nlatter will be re- 
manded in order that it may be, 

(Par,soils v. &Bride, 4 Jones, 90 ; Armfield v. Brown, 73 N .  C.. 81 ; Ashe 
v. S l r e a t o ~ ,  8 ,Jones, 236 ; Stale v. Szuepson, 81 N. C., 571 ; State v. 
Davis, SO N. C., 354 ; Phillips v. Iligdon, Busb., 350; Seawell v. Bank ,  
3 Der., 219, Finley v. Smztlt, 4 Dev., 05; Bagley v. W o o d ,  12 Ired., 
99 ; Pendleton v. Pendleton, 2 Jones, 136 ; Gibbs v. Rroulcs, 1 Jones, 
448 ; Willinmn v, S7~arpe, 70 N. C., 582; Winslow v. Anderson, 2 Dev, 
& Bat,. 9,cited and approved.) 

MOTION to amend record, heard at  Spring Term, 1880, of 
G R A K ~ I J , ~  Superior Court, before S~gmour, J. 

The motion was denied and the plaintiff appealed. 

Messre. Merrimon & Fuller, J. B. Baiklzdor and  ,L. C. Ed= 
:wards, for plaintiff. 

Mr. M. V, Lanier, for defendants. 

SMITH, C. J. At February term, 1867, of the late cour~ty 
court, Sirneon D. Coley, administrator of John R. Perry, 
filed his petition against Lucy A., t l ~ e n  an infant and now 
the wife of the defendant W. T. Adalns, and the sole Leir a t  
law of the intestate, for license to sell the lands descended 
to her for the payment of his debts. The  petition was not 
sworn to, nor was service made upon the infant, or upon or 
~ccep ted  by her guardian. 
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The  order for sale was granted, the sale made on April 
29th) 1867, the land bought by the plaintiff, Ssmuel H, 
Perry, a t  the price of seven hundred dollars, and bond given 
therefor, the sale reported and confirmed a t  next term. and 
the petitioner ordered to oollect the purchase n~oney when 
due, and when collected to make title to the purchaser. 
The money was afterwards paid, a deed executed for the 
land, and the fund applied i n  a due course of administra- 
tion. 

The  feme heir a t  law of the intestate was, at  the com- 
mencement of this proceeding bu t  five years of age and 
had a general guardian appointed in November previous 
thereto, and she married before attaining her majority. The  
guardian had knowledge of the proceeding but never 
became in  any way a party. 

The  plaintiff's motion was to amend so as to set out i n  
form the action of the court during the progress of the cause 
which was not particularly noted in the record, and the 
court fourid as a fact that  the action of the court was held 
in  accordance with the proposed amendment, but decided 
as a conclusion of law tkat the plaintiff was not entitled ta  
his motion against the defendants for the reason that neith- 
er the infant nor her guardian were parties to the proceed- 
ing. 

I t  is not only the right but  the duty of the court, as its 
records import absolute verity, to so correct and amend them 
as to make them speak the truth, and be a transcript of 
whatever occurred that properly belongs to its record, Par- 
sons v. McBride, 4 Jones, 99 ; Armfield v. Brown? 73 N. C., 81 ; 
Ashe v. Streator, 8 Jones, 256,; State v. Swepson, 81 N. C., 571 ; 
State v. Davis, 80 N. C., 384; Phillipse v. Higdon, Busb., 380, 

That  the effect of an  ainendmerit may be to validate void 
process even, is not alone a sufficient reason for refusing to 
make i t  in  a proper case. Thus a seal necessary to the 
validity of a writ when issued to another couuty, and t f ie 
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sheriff has acted upon it, mny on its return have the seal 
affixed and thus be rendered valid. Seawell v. Bank, 3 Dev., 
279 ; Finley v. Smith, 4 Dev., 95. 

This the court lnay do in perfecting process, and why not 
i n  correcting an erroneous recital in  the record ? 

The reason assigned by the court for the refusal seems to 
be invalidity of the proceeding, as ex parte to affect the rights 
and interests of the heirs in the descended estate. But  
whether the proceeding be effective or not, i t  is obviously 
proper that what was in  fact done and ordered should be 
entered upon the records. The court undertook to proceed 
in  the cause and did make theseveral orders which are not 
fully set out, a ~ ~ d  we see no sufficient reason, founded upon 
the uselessne~s of the amendment, why i n  this, as in  all 
other cases, the action of the court should not be trutt~fully 
entered. While, if amended, i t  lnay not affect the rights of 
the defendants, i t  is undoubtedly a proceeding begun in the 
court and conducted to a conclusion and although inopera- 
tive, is not less truly the action of the court than if its effect 
was to divest the estate out of the heir. We think, there- 
fore, the court was u ~ ~ d e r  no legal obligation to refuse the 
motion upon the ground stated. But i t  is equally plain that  
the amendment, whether made or refused, is not the subject 
of appeal. The court whose records are to be affected is 
alone the judge of the facts and of the propriety of the 
amendment. I t  was otherwise by statute in  the case of the 
records of the county court, which on appeal, could be 
reviewed and determined in the superior court. Armfield v. 
Brown, supra; Bagley v. Wood, 12  Ired., 90; Pendleton v. 
Pendleton, 2 Jones, 135. 

I n  the last case, NASH, C. J., says : " Every court has the 
control of its own records and may alter or a ~ n e n d  them or 
refuse to do so at  its discretion. Whether the decision i n  
this case was one of amendment, which is purely in  the dis- 
cretion of the judge, or one which is subject to review here, 
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we equally think the judgment is final and should be af- 
firmed, for the reason that this is a court for the correction 
of errors in matters of law and not matters of fact." 

We do not mean to say that no amendments when inadc 
are reviewable here, because when they affect vested rights, 
the court is not competent to malie them, as i n  Phillipse v. 
Higdon, supra; Gibbs v. Brooks, 1 Jones, 448; Williams v. 
Sharpe, 70 N. C., 582. But the refusal to amend is not the 
subject of review unless predicated npon an adjudged want 
of power, and in  such case as the discretion has not been 
exercised, the matter will be remanded in order that it m a y  
be. Winslow v. Anderson, 2 Dev, and Bat., 9. 

We are at  some loss to understand the ruling below, and 
whether the court means to abnegate its power to amend, 
and rest its decision upon the legal principle that the record 
in the case was unamendable because of the want of a, party 
defendant. But as His Honor seems to have adjudged 
against the plaintiff's motion, as involving a question of 
right rather than the exercise of his own discretion in grant- 
ing or refusing the amendment, we feel constrained to re- 
mand the matter to the reconsideration of the court, without 
any  intimation that the amendment proposed if made will 
be of any  practical advantage to the purchaser, but  that  the 
court tnay, if fully satisfied of the facts, rnnke the record a 
true and faithful narrative of what was done. 

The  judgment is reversed and this will be certified. 
Error. Reversed. 
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*W. B, HOLLIDAY, iidrn'r, v, ANDREW MCUILLAN ancl others. 

Separate Estate of Married Wornan-&under.clainz-Evidence. 

1, Wherc pcrsol~al propcart!., tlw separate estate of a married woman, is 
sold n11der e s c c r ~ t i o ~ ~  for a dobt of the Imhanrl ,  the pnrchaser, when 
sued by the I~nslxlud after the wife's (lentil, as her administrator, fol' 
c o ~ ~ r e r t i q  the ~ , t ~ ~ p c . r t y  11y IIIciInS of such sdc ,  cannot set up as a coun- 
ter-cli~inl under Ba', Rev,, ch. 44 4 26, his claim to be reimbursed the 
amount of hi3 bit1 a t  s~ ich  execntio~i sale, 

2. 111 an  action for such C O I ~ T C I . E . ~ O ~  the cleclarations of the deceased wife 
relative to tlw on iler-11ip of t l ~ c  property, as a p a r t  of and couplecl with 
the acts of otvl~crkhip e sc . l c . i 4  hy her, are aclmi~sible in respome to 
an  imputation in the n l l swr  that she had surrendered such ownership 
to the husbantl, 

tRoberts r, Roberts, 85 N. C. ,  20, cited ancl approved,) 

CIVIL ACTIOX tried a t  Fall Term, 1879, of RICHMOND SU= 
perior Court, before Seymorir, J.  

Verdict and judgment for plaintiff, and appeal by defend 
ants. 

Mr. John D, Shaw, for plaintiff. 
&fessrs. P. D. Walker, G. V. ,Ytrong. and Mason & Devereux, 

for defendants, 

SMITH, C, J. This  action begun b? the intestate wife of 
the plaintiff in her life time, and since her death prosecuted 
by hjm as her administrator, is to subject the defendants to 
damages for seizir~g and selling under execution, certain 
specific articles for tlie personal debt of the husband. 

When the case was here on a former appeal, (79 N. C., 
315) i t  was decided that personal property acquired by a 
rnarridd woman since tlie adoption of the constitution, whose 

*ASHE, J., l~aving becn of counsel, did not sit on  the hesring of this 
case, 
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marriage took place before, was and remained her separate 
estate, and could not, in a n  action for its recovery, under a 
plea of set-off or counter-claim, be appropriated to the payo 
ment of her husband's debt. 

The  answer denies the intestate's right to the goods, find 
asserts title in the husband, and f u r h e r  asserts ti counter- 
claim for the purchaae mouey gnid for them, Tile statu- 
toiy remedy upon an implied aarrrpnty of title to property 
sold under execution as belonging to the debtor, arid whose 
debt has been thereby discharged or reduced, is given 
against such debtor and auttldrizes a recovery of an equal 
amount from him for the reimbursemeut of the purchaser 
such sum as he may have paid. I t  rannot be  the basis of 
any  demand against the intestate or against her estate. Bat. 
Rev., ch. 44, 5 26. 

2. A more serious question however arises out of the ad-  
mission of declarations of the in testat,e in relation to her  
ownership of the  buggy. Generally such evidence is not 
received to estnblish a right of property even in connection 
with the posmsion as was determined in Roberts v. Roberts, 
82 N. C., 29. The present case stiinds on peculiar ground?, 
With separate estates held by married persons, and the hus- 
band's use of that belonging to t l ~ e  wife, the actunl posses- 
sion can seldom be ascertained except tzl~der the rule of law 
that  i t  follows and attaches to the title. It.woulcl tllerefore 
seem almost unavoidable to admit such declarations made 
ante lilem, to explain the quality and nature of the posses- 
sion. They are received not as proof of ownership, but as 
a n  assertion and cl i r i l~~ of ownership, and to repel tlie infer. 
ence of holding for mother ,  or of a recognition of property 
in any one else than the declarurit. The declaration in this 
case responds to a11 imputation made in the answer of all 
assent to the husba~~d ' s  claim, implied by silence, and her 
failure to assert her own title. In this pointeof view the 
declarntion is annexed to and part of an act of ownership 
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exercised by her over the article and rebuts any presump- 
tion of its surrentler to her husband. We put the admissi- 
bility upon the ground of its association with this fact and 
the competency of proof of the fact which it explains and 
qualifies. There is no error, and the judgment must be af- 
finned. 

No error. Affirmed. 

JOHN 0 .  ALEXANDER and wife V. C. H, and W. L. WOLFE 
Executors. 

Pleading-Settlewent of Estates-Parties. 

Plaintiffs brought action as heirs-at-law of D. W. L. against the exe- 
ecotors of J. W., her former guardian and administrator, to recover 
the amount due her from J. W. The estate of the infant consisted 
partly of personal property, and partly of the proceeds of land paid 
over to the guardian ; Held, 
(1) That a den~urrer to the conlplaint as~igning for cause a misjoinder 

of causes of action, necessitnting the taking of two accounts, one 
of J. W7s administration, and one of his guardianship, was properly 
overruled. 

(2) That whatever sum was in the hands of the guardian was by act 
of lam transferred to him as administrator upon his assuming the 
latter office a d  coming into possession of assets. 

(3) That in  order to  aspeedy and sati-factory settlement of the estate, 
there should be an administrator de bonis non in court to receive and 
apply the proceeds of the realty left in the hands of J. W. a t  his 
death. 

(Allison v. Robinson, 78 N. C., 222, cited and approved.) 

CIVIL ACTION tried at Spring Term, 1880, of MECKLEN- 
BURG Superior Court, before McKoy, J. 

The case .was heard upon complaint and demurrer. The 
judge overruled the demurrer, and the defendant appealed. 



JUNE TERM, 1880. 273 

Messrs. Jones & Johnston, for plainti&. 
Mr W. W. Flemming, for defendants. 

SMITH, C. J. The plaintiffs, heirs at law and next of k in  
of Dorcas W. Lee, deceased, bring their action against the 
defendants, executors of John Wolfe, her former guardian 
and administrator, to recover the amount due her by their 
testator. The estate of the infant is alleged to consist of 
some $2,000 in personal property and $940.45 proceeds of 
the sale of her land paid over to the guardian. 

The  defendants demur to the complaint and  specify as 
the grounds of objection tliat i t  contains two distinct causes 
of action and requires the taking of two accounts, to-wit, 
of the testator's management of the infant's estate as  he^. 
guardian, and of his administration since her death. 

The  demurrer was properly overruled, as  both accounts, 
the one preceding the other, are necessary to arrive a t  
the amount due from the testator. Whatever sum was i n  
his hands as'guardian, upon his appointment as adminis- 
trator and coming into possession of assets applicable and 
sufficient to meet the liability, was thereby transferred and 
he became chargeable in the latter capacity. Both accounts 
are therefore necessary to be stated, and that of his adminis- 
tration will show what is due. But the trust fund is made 
up  in part of the proceeds of sale of real estate and while 
this may be recovered by the heirs at  law without the pres- 
ence of an administrator de bonis no%, in  the opinion of the 
court delivered in  the case of Allisow v. Robinson, 78 N. C., 
222, wfiich is very similar to our own, such administrator 
for reasons there assigned ought to be made a co-plaintiff i n  
order to the recovery of the full amount due to both in one  
action, and the defendants not be harassed with two suits 
and the taking the same accounts a second time. The over- 
ruling of the demurrer is sustained, and this will be certi- 
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fied in  order to further proceedings according to this opin- 
ion. 

No error. Affirmed. 

CURTIS H. RROGDEN V. 3ABiES L, HENRY. 

Frivolous Pleading-Principal and Su~ety. 

:I. A frivolons answer is one which is manifcestfy imperttnent as alleging 
matters which, if true, do not affect the right to recover. 

2. Such is not an answer which raises the qnestion of the liability of ti 

surety to a sealed instruplent after three years from the time when the 
right of action thereon accrued. 

( E ~ w i n  v. Lowery, 61 N. C., 341, cited and approved.) 

CIVIL ACTION tried at  Spring Term, 1880, of BUNCOMBE 
Superior Court, before Schenck, J. 

The action was brought upou a single bill of which .the 
followi~~g is a copy : 

RALEIGH, N. C., January 31st, 1876 
$500-Ninety days after date, with interest from date, we, 
H. G. Candler principal, and J. L. Henry surety, promise 
to pay C. H. ~ r o ~ d e n  or order five hundred d'ollars, value 
.received in borrowed money. 

(Signed) H .  G. CANDLER, (Seal.) 
J. L. HENRY, (Seal.) 

.Candler made no defence, and judgment was taken 
against him for the want of an answer. The defendant, 
Henry, filed an answer and put his defence up011 the statute 
of limitations, viz: that the cause of action stilted in the 

I . .. 
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complaint did not accrue as to him within three years before 
the commencement of the action. The plaintiff's counsel 
moved to strike out the defendant's answer as irrelevant and 
frivelous: and for judgment. But the court held that the 
answer was not irrelevant or frivolous and refused to strike 
o t ~ t  and grant judgment, from which ruling the plaintiff 
appealed. 

MT. Jay. H. Merpimon, for pl.ahtiE. 
Messrs. Qilliam & Gatling, for defendant. 

ASHE, J. We entirely concur in the ruling of His Honor. 
The answer of Henry was neither irrelevant nor frivolous. 
A frivolous answer in the Code is one which is manifestly 
impertinent as alleging matters which, if true or not, do not 
affect the plaintiff's right to recover. " When the answer 
is put in in good faith and is not manifestly impertinent, 
the defendant is entitled to have the facts either admitted 
by a demurrer or passed upon by a jury. Erwin v. Lowery, 
64 N. C., 321. We have no reason to suppose the'answer in 
the case was not filed in good faith, for i t  raises a very 
serious and important question, one that has been decided 
at this term in support of the answer of the defendant. See 
Welfare v. Thompson, at this term. 

While we hold the ruling of the judge in refusing to strike 
out the answer of the defendant. and grant judgment was 
not erroneous, we think it very questionable whether the 
plaintiff had the right of appeal. 

Let this be certified, dm. 
No error. Affirmed. 
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T. S. WELFARE v. W. L. THONPSON and others. 

Principal and Surety-Evidence-Statute of Limitations. 

I. Under our system, which combines the principlcs of law and equity, 
it is competent to show by per01 evidenoe that one who has become 
joint obligor with several others t o  a sealed instrument assumed only 
the liability of a surety, and thal the obligee was aware of the extent 
of such liability at: the time of accepting the iustrnment. 

2. The statute of limitations bars in three years the liability of a surety 
to a sealed obligation, 

(Knight v. Braswell, 70 N, C, 709, cited and approved.) 

CIVIL ACTION tried at Spring Term, 1880, of DAVIDSON 
Superior Court, before Buxton, J; 

The action was brought upon a single bill which was a s  
follows : 

$450, LEXINGTON, N. C., April 25th, 1876. 
One day after date we promise to pay to the order of T. 

8. Welfare the sum of four hundred and fifty dollars withoutr 
defalcation, value received a t  eight per cent. per annum. 

(Signed,) W. L. THOMPSON, (Seal.) 
J. H. THOMPSOX, (Seal.) 
C. M. THOMPSON, (Seal.) 
C. F. LOWE, (Seal.) 
F, M. THOMPSOX, (Seal ) 

The defendants, W. L. Tho~rrpsop and J. H. Thompson? 
made no defence to the action. The other defendants, C, 
M. Thompson, C. F. Lowe and F. M. Thompson, filed a 
joint answer and set up for their defence that each was a 
surety on the note and that the plaintiff's cause of' action 
againet them was .barred by the statute of limitations, not 
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having been brought within three years after the cause of 
action accrued. 

The  following issues were submitted to the jury : 
I. Was C. M. Thompson a surcty to the note? 
11. If yes, did Welfare know i t  before he received the note 

and loaned the money? 
111. Was F. M. Thompson a surety to the note? 

. IV.  If yes, did Welfare know i t  before he received the 
note and loaned the money ? . 

V. Was C F. Lowe security to the note? 
VI. If yes, did Welfare know i t  before he received the 

note and loaned the money 1 
All of these issues were found by the jury in favor of the 

defendants. Thereupon judgment was rendered against W. 
L. Thompson and J. H. Thompson, and i n  favor of C. M. 
Thompson, F. M. Thompson and C. Pi", Lowe, and that +hey 
recover their costs. These was a motion for a venire de novo. 

The motion was disallowed. The plaintiff then moved 
for judgment oil the complaint and answer, which was se- 
fused and he appealed. 

Mr. W .  H Bailey, for plaintiff. 
Mr. J. M. McCorlde, for defendants. 

\ 

ASHE, J. There were two ekceptioas taken i n  the pro- 
gress of the trial, first, to the admission of parol evidence to 
pqove that the defendants C. M. Thompson, C. F. Lowe and 
F. M. Tl~ompson were sureties to the note, and secondly, to 
the refusal of His Honor to give the instructions prayed by 
plaintiff, to  wit, that the statute of lilnitations was not a bar 
to any  of the defendants, it being conceded that ten years 
bad not expired after the execution of the note when the 
sui t  was brought. The authorities are very uncertain and 
conflicting upon the question whether or  not it may be 
&own by parol that a joint promisor o i  obligor was i n  fact 
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a surety. Some of t he  authorities hold that in law i t  cannot 
be done but is a defence available i n  equity and the proof 
is admissible whenever equitable pleas ape allowed i n  courts 
of law, and especially in  our system where the distinctions 
between action.; a t  law and suits i n  equity are abolished. 

The  current of authorities seems to incline to the conclu- 
sion that  the testimony is admissible upon an equitable. 
principle of protecting the rights of the surety. Some hold 
that to give this equitable protection to  the surety, the holder 
or obligee must have had knowledge of the fact of surety- 
ship when he received the note or i t  was delivered : others, 
that i t  will be sufficient if that fact is brought to the knowl- 
edge of the holder or obligee before any act cornplained of 
as endangering or injuring the rights of the assignee. 
Whatever importance may be attached to that distinction, 
we believe i t  is conceded that  whenever i t  is proposed 
to prove that a co-promisor o r  co-obligor to a note or bond 
is surety only, the fact not appearing upon the face of t he  
instrument, i t  is competent to show by parol that fact, and 
that the creditor knew a t  the time he received the note that 
he  was surety. Brent on suretyship, $5 17, 18, aud cases 
referred to in notes 2, 3, 4 and 5. See also 2 Daniel on 
Xegotiable Instruments, $ 1338, and Parson's Notes and 
Bonds, 233. 

The  jury in our case, even if there be anything serious in  
the.distinction, has relieved us from the necessity of deci- 
ding that question by finding that  the defendants C. M. 
Thompson, I?. M. Thompson and C. I?. Lowe were sureties 
to the single bill declared upon, and that the obligee, the 
plaintiff, knew that  they were sureties a t  the time he  re- 
ceived the note and loaned the money for which i t  was 
given. There was no error in receiving the parol evidence. 

And as to the other exception to the refusal of his Honor 
in giving the instructions prayed for, we are of the opinion 
that  his ruling was not erraneous. 
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The third chapter of Title IV of the Code of Civil Pro- 
cedure i n  prescribing the limitations to actions divides them 
into several classes, to wit, ten years, seven years, six years, 
three years, one year, six months, and ten years in actions 
for relief not otherwise provided for. The  class of ten 
years embraces " An action upon a sealed instrument against 
the principals thereto." By using the word "principal" 
and omitting " sureties " the legislature evidently intended 
to  make a distinction in the limitations to actions on sealed 
notes between principals and sureties; if not, why say " An 
action upon a sealed instrument against the principals " ; 
if no such distinction had been intended they would have 
said simpIy " A action upon a sealed instrumeut " and that  
would have embraced both principals and sureties. 

The  class of three years includes "An action upon a con- 
tract, obligation or liability arising out of a contract, ex- 
press or implied, except those mentioned in the preceding 
sections." An obligation is a sealed instrument, and by the 
provisions of the last recited section the three years limita- 
tion applies to all actions upon sealed instruments, other 
than those mentioned in the preceding sections ; and one of 
those not mentioned in  the preceding sections is an action 
upon n sealed instrument against the sureties thereto. 

Giving to the 3rd section of Title IT' of the Code a fair 
a n d  reasonable construction, we can come to no other con- 
clusion than that three years was intended to be and is a 
bar  to actions upon sealed notes against the sureties : and 
this is so declared by BYNUM, J., in KnigJlt v. Braswell, 72) 
N. C. ,  709. 

The  judgmeut is affirmed. 

No error. Affirmed, 
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JACOB WEBBER v. ROSA WEBBER 

Fictio Juris-Divorce. 

1. By fiction of law, all judicial proceedings during a term are treated 
as if they took place on the first day of the term. 

2. Under this rule, where the plaintiff in a suit for divorce on the ground 
of adultery dies pending the trial, after it has been entered upon and 
before the retirement of the jury, if all issues are found by the jury in 
favor of the plaintiff, judgment of divorce will be entered as of the 
first day of the term while the plarntiff was still alive. 

(Clifton v. Wynne, 81 N C., 160, Farley v. Lea, 4 Dev. & Bat., 169, cited 
and approved.) 

CIVIL ACTION for Divorce tried a t  Spring Term, 1880, of 
EDGECOMBE Superior Court, before Cztdger, J. 

This is a n  action for a dissolution of the bonds of matri- 
mony upon the allegation of the defendant's adultery. The 
issues were drawn and submitted to the jury who find them 
all i n  favor of the plaintiff. 

The  motion for judgment thereon was resisted by the de- 
fendant on the ground that the plaintiff had died pending 
the trial after it had been entered upon and before the re- 
tirement of the jury, whereby the cause had abated, and 
the death was shown by affidavit. 

The  court declined to proceed further in the cause, re- 
fused to give judgment, and the plaintiff appealed. 

Messrs. Houlnrd & &.ash, for plaintiff. 
Mr. W. B. Rodman, for defendant. 

SMITH, C .  J. I t  is clear that the action does not survive, 
and consequently abates, unless prevented by the rule of 
relation whereby all judicial proceedings during a term 
are treated as  if they took place oti the first day of the term. 
This rule has long been recognized and enforced in deter- 
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mining the rights of litigants, inter se, when causes are tried 
during the tern1 as we said in  Clifton v. Wynne, 81 N. C.,  
160, "to avoid unseemly controversies for priority or ad-  
vantage among suitors whose cases were acted on at  dif- 
ferent periods of the session." This case comes within the 
provisions of the rule declared in  that case, for ot l~erkise 
the deferring of the trial to a later period of the term wbuld 
defeat the action altogether. As between the parties, the 
trial occurred and the verdict was rendered under the fic- 
tion on the first day of the term. This result does not arise 
from any statute passed to prevent an  abatement,, which a t  
common law follows the death of a party, but from a rule 
of practice long recognized and acted on, by which the ver- 
dict and judgment if rendered would have been conclu- 
sively deemed to be during the plaintiff's life. 

While the statute of 17 Chas. 11, ch. 8, which enacts that 
in all' actions personal, real or mixed, the death of either of 
the parties between verdict and judgment shall not be 
alleged for error, so as such judgment be entered within two 
terms after such verdict, though not in direct terms em- 
bracing the present case, has been held applicable. 

I n  Hetherington v. Reynolds, 1 Salk., 21, the court declared 
that while the death hefore the assizes is not remedied by 
the statute, yet " if  the party dies after the assizes begin, 
though the trial be after his death, that is within the rem- 
edy of the statute; for the assizes is but one day in  law;  
and this is a remedial law and shall be construed favorably." 

So in Jacobs v. Miniconi, 7 D. & E. 31, on a rule to set aside 
a verdict for the plaintiff rendered after the defendant's 
death, the court declared " tha t  all the sittings are consid- 
ered in  law as only one day;  that of course all the verdicts 
given are referred to the first day ; and that the construc- 
tion adopted in ~ A L K E L D  had always prevailed." 

Again i n  Taylor v. Harris, 3 B. & P., 549, the defeudant 
died on the night of May 5th, and a t  the second s i t t iGs  
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which began May Gth, the cause was tried and the verdict 
p s sed  for the plaintiff. 

I n  setting aside the judgment LORD ALVANLEY, C .  J., says: 
" 111 respect to the case of Jacobs v. Miniconi, i t  is to be re- 
membered that the cause there might have been tried at  
any period after i t  had once been entered in the judge's 
cause proper, and nothing but the multiplicity of business 
prevented it from being tried on the first day of the sit- 
tiggs-recognizing the correctness of that ruling. 

We have been able to find but a single case bearing on 
the point in the reports of this country, Springstead v. Joy- 
m r ,  decided by the supreme court of New York in  1825, 
3-423. The facts are as follows : 

The came was tried in the summer of 1823 and a verdict 
rendered for the plaintiff. The defendant wade a case for 
t he  purpose of moving for a new trial, which was noticed 
for argument a t  the present term. The  plaintiff having 
died, a stay was asked until a n  administrator could be ap- 
pointed and the court adopted the argument of the plain- 
tiff's counsel as correctly expounding the law. 

" This " (the stay) urged the counsel, " ~ o u l d  be of no 
use to the defendant, nor did the death of the plaintiff vary 
the situation of tlie parties. Should the judgment be for 
the plaintiff, i t  would relate to and be entered up as of the 
term next after the verdict was rendered (altered by a stat- 
ute of the state to be done at  the second term.) I n  the eye 
of tlie law t l ~ e  plaintiff's death worked no change whatever 
i n  the cause. Everything, even the attorneys, remained the 
same and all should be treated as if Springstead was still 
alive until the question of the new trial should be decided." 

The  doctrine has been repeatedly recognized and asserted 
in this court that all the proceedings had during a term are 
referable to its first day: and while i t  is declared in  Glijton 
v. Wynne, that the day when the judgment is actually ren- 
de'red may be inquired into in order to determine the con- 
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flitting claims of outside parties to the debtor's property 
and their liens thereon, this decision does not disturb the 
rule of practice which condenses all judicial action taken 
during a'term into a single day and that the first day as 
among the parties to the action and in  their relations to- 
wards other suitors in the court. 

The  authority of the case of Farley v: Lea, 4 D. & B., 169, 
is not recognized as precluding an  enquiry by an assignee 
of the property of the debtor of tfhe day on which judgment 
was actually rendered, in  nrder to determine the prior right 
thereto, the principle being limited in its application to 
parties and other suitors whose actions were tried at  the 
same term, as forcibly stated by GASTOX, J., speaking for 
the court, thus: That  a judgment in fact rendered on a late 
day of the term is as operative as though i t  were rendered 
on the first day thereof seems i~lcontestable. Where a tksta- 
tor died in  term time before judgment was signed, it was 
held that i t  might be signed after and execution taken out 
agaiust his goods in the hands of his executor, tested the 
first day of the term, for they relate to and are considered 
as a judgment and execution of the first day of the term at 
which day the testator was alive," and in  support are cited 
the opinions of LORD KENYON in Bragner v. Langmead, 7 
D. & E., 20; HOLT, C. J., in Owen8 v. Woodward, 2 Lord Ray, 
849, and  CHANCELOR TALBOT i n  Robinson v. Tonge, 3 Pere 
Williams, 398. 

I t  is urged that the fiction, not hurtful under a practice 
which confines judicial action mainly to the sessions of the 
court, is productive of manifest inconvenience, when, as in 
prosecuting appeals under our present system, further pro- 
ceedings may be had after their close, and hence the fiction 
should no'longer obtain. To whom, i t  is asked, must the 
undertaki i~g in  the appeal be given, to whom the notice re- 
quired, and how can a deceased person be represented by 
an attorney? These and other difficulties which readily 
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present themselves to the practicing lawyer are not obviated 
and scarcely lessened by the abrogation o'f the rule. Sup- 
pose the death of a party occurs on the day after the termin- 
ation of the session and the trial on the last day, the very 
same embarrassments are met i n  prosecuting the appeal 
within the interval allowed by law, and the same perplex- 
ing  enquiry must be solved. If these defects in the ad~lzin- 
istration of the law are incidental to the substitution of the 
new for the former mode of procedure and curable only by 
legislation, they are not sufficient reasons for unsettling a 
long established rule of judicial actiou.  it an answer to 
some of the objections map be furnished by the rule of re- 
lation itseIf which d e e m  the entire proceeding to have been 
conducted and concluded on a day wheu the party was in 
life and could be represented by attorney. 

1t'is suggested that the action for a dissolution of the 
marriage tie, the end and object of which are consurulnated 
by death rendering n judgment needless, does not fall under 
the control of a fiction adopted for other and different pur- 
poses. While the suggestion is not without force, we can 

a ion find no legal ground for its exemption from the oper t' 
of a principle applicable to all other actions. What may 
be the consequences of the judgment upon the property of 
either, m7e are not called upon to decide. I t  is our duty to 
ascertain and expound the law. as transnlitted through 
numerous adjudications from the earliest times, and for the 
legislature to correct and modify as may be found neces- 
sary. 

The  judgment below is erroneous and is reversed and the 
plaintiff is entitled to judgment upon the verdict as of the 
tern1 wherein i t  was rendered. This will be certified. 

Error. deversed. 



JUNE TERM, 1880. 285 

JOHN C. HEYER v. NED BEATTY. 

Estoppel-Notice. 

1. Acts posterior to a sale, such as the payment of rent to  the pnrchaser 
by one who claims that he owned certain land at  the time it was sold 
to pay the debts of a third person, cannot be received in evidence to  
estop such claimant from asserting his title against the porchaser. 

2. While it is a general rule that possession of land is notice to  the world 
of all equities in favor of the occupant, this rule does not extend t o  
the possession of a slave prior to 1863, who bought and paid for land 
and had the legal fitle conveyed to the white owner of his wife who 
made her home on such land. 

(Mason v. Williams, 66 N. C.. 664; Webber v. Taylor, 2 Jones' Eq., 9 ; 
Maxwell v. Wallace, Busb. Eq., 251 ; Harrell v. Watson, 63 N. C., 454; 
Lea v. Browu, 5 Jones' Eq., 379 ; Barker v. Swain, 4 Jones' Eq., 220 ; 
Lattimore v. Dickson, 63 N. C., 356 ; Todd v. l 'rof, 64 N. C., 280 ; Haley 
v. Haley, Phil. Eq., 1 8 0 ;  Robinson v. McIuer, 63 N. C., 645. cited and 
approved.) 

CIVIL ACTION to recover land tried at Fall Term, 1879, 
~f NEW HANOVER Superior Court, before Eure, J. 

Judgment for plaintiff, appeal by defendant. 

Nessrs. D. J. Devane and Geo. Davis, for plaintiff. 
Mr. A. T. London, for defendant. 

DILLARD, J. This action is to recover a house and lot 
claimed by the plaintiff under a sale and conveyance by 
the administrators with the will annexed of W. C, Betten- 
court, in July, 1863. 

The defendant sets up as a defence that he bought and 
paid for the hou'se and lot in 1845, and that being a slave, 
the deed'was executed by Campbell, his vendor, by one 
Lord, his attorney i n  fact, to Bettencourt on a verbal trust 
for him, who accepted and held the title to his use until his 
leath in  1862, and that by virtue thereof he had an equity 
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to have the title against the plaintiff, for the reason that de- 
f'endant's possession from his purchase in  1845 and continu- 
ously to the time of the sale to the plaintiff was in law no- 
tice to plaintiff, whereby the legal estate passed to him by 
the deed of the adlninistrators with the will annexed of 
Bettencourt, was and still is subject to the equity of defend- 
ant. To the answer of defendant setting up this equitable 
ownership the plaintiff replied, denying the purchase by 
defendant and the holding by Bettencourt in trust for him, 
and by way of repelling any equity of defendant as against 
him, tho plaintiff alleged that he knew not who was in  pos- 
session when lie purchased, but that i n  fact a negro woman, 
the slave of Bettencourt then lived on the lot and the de- 
fendant with her (said defendant being the slave of one 
Holmes, and claiming said woman as his wife) and that 
his purchase was fi;r fair value and without notice of any 
claim of right by or on behalf of defendant; and by way 
of estoppel on defendant, plain tiff alleged 'that defendant 
was present at  the sale and did not forbid the same, nor 
otherwise make claim, but suffered him to buy and pay for 
the land in  ignorance of his alleged equity and that after 
the sale but on the same day, the defendant rented from 
him and paid him rent from 1563 until the fall of 1869. 

To ascertain how the disputed facts were, the court sub- 
mitted yo ihe jury several issues on the part of the plaintiff, 
to two of which respecting the alleged renting and pay- 
ment of rent by defendant for the house and lot, defendant 
objected as immaterial, and the objection being overruled, 
the defendant, to counteract said two issues, asked the court 
to submit the issue-" Did defendant pay rent to plaintiff 
in  ignorance of the effect of said payment on his rights in 
and to said land," which being refused defendant excepted, 
and this exception, together with others taken to the recep- 
tion of evidence on the trial and to the refusal of special 



JUNE TERM; 1880 287 

instructions to the jury as to the land, constitutes the errors 
assigned, of which we will consider in  their proper order. 

1. The  two issues objected to by defendant, as to Pis  al- 
leged attornment and payment of rent to plaintiff, were of- 
fered on the idea that t1,:'ose were acts which, taken in con- 
nection with the failure of tlefenclant to forbid the sale or 
otherwise notify bidders of'liis claims, amounted to sue$ 
conduct as in law to estop him from setting up any equity 
he  might  have against the plaintiff's title. 

In  our opinion the matters iuquired of in those issues, 
although found to be as alleged by the plaintiff, did not of 
the~nselves establish nor could they be used as an  aid to 
other facts a t  or anterior to the sale to establish a n  estoppel 
on the defendant. I t  is true that a party entering as ter~ant  
to another cannot, while that relation exists, d;spute hie 
landlord's title, but on the snrrencler of the possessior~ he 
may set up any independent title or equity he  may hnve. 
But here, as we gather from the case, that relation was 
put an end to by summary proceedings in  ejectment, ancl 
so in this action the rule estopping a tenant to deny the 
title of his lessor does not apply, alld t11e defendant was a t  
liberty to set up his equity, unless by other facts and cir- 
cumstances in pais as alleged, an  equitable estoppel were 
created upon him. The rule as to estoppels of the kind in- 
sisted on in this case is, that if one by his conduct, whether 
fraudulent or negligent or merely omissive, gives another 
reasonable ground to believe he has no claim, and such 
other does so believe 2nd acts on that  belief, he  is estopped 
afterwards to assert his title or claim. Mason v. TVillianzs, 
66 N. C., 564; Adnnls' Eq., 150. 

Here the attornment and renting inquired of were acts 
posterior to the sale, and they could by no possibility be 
regarded as constituting to any extent conduct on the part 
of defendant drawing or influencing the plaintiff into the 
purchase of the house and lot. Facts constitutinp such es- 
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toppel must be a t  or before the sale, and therefore as it seems 
to us, the issues objected to by defendant as well as the 
counteracting one offered by himself were entirely imrnate- 
rial to a determination of the case upon its true merits. 
Such acts on defendant's part were conduct tending to repel 
the idea of n trust in Bettencourt for him, and might have 
been evidence on the issue as td that fact, but i n  no sense 
could they have been a n  inducement to a prior purchase. 

These issues then being immaterial need not have been 
submitted to the jury. They were wholly distinct from and 
had no connection with the other issues in the cause, and 
neither they nor the e~ idence  adduced in their support, 
could by possibility have had any effect on the finding upon 
the other issues submitted, and therefore i n  our opinion, 
the sublnission of said issues to the jury and the rejection 
of the one offered by defendant to couriteract tlie same were 
evidently not injurious to defendant and so do not make it  
proper for their imniateriality to reverse the judgment of 
the court below. 

2. The immateriaIity of the two issues looking to the es- 
tablishment of a n  equitable estoppel on the defendant not 
being ground for the reversal of the judgment, the numer- 
ous exceptions to the competency of the evidence received 
in their support and to the leading character of the ques- 
tions, go with the issues for the reason above stated and 
therefore they need no separate consideration. 

3. The last exception and the one mainly discussed i n  
tlie argument before us was as to the law refused to be 
charged and as charged by the court on the issue to the 
jury as to the notice by plaintiff of defendant's equity at  the 
time of his purchase in 1863, at  the sale under Bettencourt's 
will. The defendant prayed the instruction that  if he  was 
in  possession of the lot in  question a t  the time i t  was pur- 
chased by the plaintiff,' then the plaintiff was charged with 
notice of all equities in favor of defendant. H i s  Honor re- 
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fused so to charge, but, instructed tile jury that the posses- 
sion of defendant (he being a slave) and his wife, who lived 
with him on the premises, being the slave of Bettencourt 
who held thc: legal title, was not notice. 

The rule in equity undoubtedly is, that a party taking 
with notice of an equity takes subject to that equity; that 
is to say, he is assumed to take and hold only sue11 interest 
in the property conveyed as his vendor might honestly dis- 
pose of, having due regard to tjhe equities existing against 
him in favor of others. Adams Eq., 151 ; Webber v. Taylor, 
2 Jones Eq., 9 ;  Maxwell v. V7allace, Busb. Eq., 251. And the 
kind of notice spoken of in said rule may be an actual or 
constructive notice. 

In  this case there is no pretence of actual notice to the 
plaintiff of the right claiined by defendant, but it is plainly 
implied from the terms in  which the instruction was asked, 
that the defendant claimed only to affect the legal title of 
the plaintiff with a trust from a notice by construction from 
the mere fact of his possession at  the time of the sale. Pos- 
session is suggestive of title or right in the possessor and a 
prudent man should and would inquire into such apparent 
right before trading with another ; and if he do not, it is 
but just to the rights of the party in possession to hold the 
purchaser as affected with notice of the equities in  his 
favor. 

This rule would make the possession of defendant at  the 
sale notice of his equities against Bettenco~rt  and the 
plaintiff would be held to take the title subject thereto if 
defendant were such a person in July, 1863, as the rule np- 
plied to, or the manner of his possession such as that  the 
law would infer notice therefrom. The rule clearly would 
extend to and protect the rights and equities of a person 
capable in law to have such rights. But could possession 
by a slave in 1663 and up to emancipation at  the close of 
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the war be constructive notice of equitable ownership in 
land  when by law he could not from motives of the then 
public policy have such rights? 

If i t  be said possession was constructive notice to plain- 
tiff, of title in whom was it constructive notice? The wife 
of defendant, a slave of Bettencourt, in whom was the legal 
title, lived on the lot and so did defendant a slave of Holmes, 
and if their possession at the sale was suggestive of title a t  
all, i t  was more YO of title in Bettencourt than of any other 
person, in accordance with the custom then prevalent 
among slaves for the huslmnd to go to his wife's house and 
,not the wife to the husband's houso. 

By the law of 1863, when plaintiff purchased, the ds- 
'fendant was a slave unaffected by any act of congress or 
proclamation of President LINCOLN, and as such he could 
not hold land nor could a trust of land for him be enforced 
in  the courts against the trustee. Hckrrell v. TVatson, 63 N. 
C., 454 ; Lea v. Brown, 5 Jones Eq., 379, and Burker v. Swain, 
4 Jones Eq., 220; and so the trustee might have kept or 
aliennted the property a t  his pleasure. 

Since the war the natural rights of the slaves have been 
recognized and in divers instances gifts, devises and agree- 
ments to hold in  trust, void as against public policg in  for- 
mer days, have been validated and enforced as against the 
repr,esentatives of the original donors or testator, but in  no 
instance that we call find, where the title claimed to be 
held i n  trust has passed illto the hands of a stranger for 
value and without notice. See Lattinzore v. Dickson, 63 N. 
C., 356 ; lodd v. Trott, 64 N. C., 280; Haley v. Hnley, Phil, 
Eq., 180;  Robinson v. Mclver, 63 N. C., 645. 

In  our opinion, although i t  might possibly he qompetent 
to defendant to have the trust declared against Bettencourt 
and his h,eirs if no alienation had been made, yet he cannot 
affect the plaintiff with such -trust, as he had no actual 
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aaotice and the possession of defendant operated no construc- 
tive iotice of any  equities in his fhvor. 

There is no error al+d the judgment of the court below 
must bc a a r m e d .  

No error. Affi.rmed. 

A. H. TABOR V. H. C. WARD and others. 

@vidence-Retronotive LeyisluXion-Constitutio~zal Law. 

1. The legislatore intended by enactiug chapter 183, of the lams of 1579, 
to apply to all suits on bonds and judgments executed or rendered 
prior to Aug. Id, 1865, the comtnon lam rule of evidence which ex 
cldecl suitors as witnesses, and the concluding clause of said act, by 
which the rulcs of evidence in force when said judgment was rendered 
or bond executed are made applicable in a suit thereon, was not in- 
tended to remove the incapacity of interest as to a bond given in 1866> 
That clause mu:,t be interpreted to have reference to the rulcs of evi- 
dence in force when the bond mas esecuted other than that which was 
made the special subject of legislatio:~ in the act. 

2. Retroactive 1Rw involving no criminal element are not unconstitu- 
tional. 

3. Lawa changing the rules of evidence in civil oases, even as to past 
transactions, are not unconstitutional, where the party affected by the 
change is not I d t  without remedy. 

(State v. Bond, 4 Jones, 9 ;  State v. Bell, Phil,, 76; State v. Pool, 5 Ired.. 
105; Hintolz v. Hinton, Phil., 410; %ashington T. B. 00. v. Cbm'rs, 
51 N. C., 991, ciled and approved.) 

CIVIL ACTIOP; tried at  Spring Term, 1880, of HENDERSON 
Superior Court, before Schenck, J. 

This  action was begun before a justice of the peace upon 
a single bill dated the 27th of July, 1866, and payable six 
months after date, with interest from date. The  defendant 
pleaded payment and set-off, and judgment was rendered 
by the justice in  favor of the plaintiff, from which the de- 
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fendant appealed to the superior court, and a t  said term a 
jury trial having been waived by the parties, the case was 
heard by the judge. The plaintiff offered himself as a wit- 
ness in  his own behalf, but the court excluded the testimony 
upon the ground that the pIaintiff had been rendered in- 
competent as a witness in  such a case by the act of 1579, 
ch. 153. The  plaintiff excepted to the ruling, and judgment 
was given in favor of defendant, from which plaintiff ap- 
pealed. 

Heasrs. J: J. Osborne and W. W. Fuller, for plaintiff. 
The defendant ww not represented in this court. 

ASHE, J .  The act of 1879, ch. 183, ratified m the 11th 
day of March, was passed as a proviso, by way of amend- 
ment to section 343 of the code. I t  provides that no persou 
who was a party to a suit then existing, or which might  
thereafter be commenced 011 any judgment rendered, or on 
any bond under seal for the. payment of money executed 
previous to the first day of August, 1868, should be a com- 
petent witnees, "but  the rules of evide~lcs in force when 
said judgment was rendered OP said bond under seal was 
executed shall be applicable to said suit." 

The bond sued on in this case was executed on the 27th 
day of July, 1866, and before the first day of Augnst, 1868, 
and falls within the restriction of the proviso, unless as is 
contended i t  comes within the provision of the last clause, 
a fair construction of which would give i t  the effect of an  
exception to the retrictive operation of the proviso. 

The  act of 1866, ch. 43, entitled " a n  act to improve the 
law of evidence," ratified on the 12th day of March, 
1866, provided substantially among other things, that  no 
person offered as a witness in any suit or proceeding should 
thereafter be excluded as a witness, and that a party to a 
suit should be competent and cotnpellable to give evidence 
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in behalf of either or any of the parties to said suit or pro- 
ceeding. Such was one of the rules of evidence in  force 
when the note in suit was executed. To apply this rule of 
evidence literally to this note would lead to a palpable ab- 
surdity. I t  would defeat the very object of the legislature 
in passing the act of 1879. The act of 1866 makes a party 
to a suit a competent witness in his own behalf. The act of 
1879 declares he shall not be a competent witness in his own 
behalf in a suit on a note under seal executed before the 
first day of August, 1868; i t  however contains a provision 
that to such notes, the rules of evidence in force when exe- 
cuted shall apply. ~ n d '  one of the rules of evidence in  
force was that he was competent as a witness in his own 
behalf; ergo, tile provisions of the act are repugnant and i t  
defeats itself. But the law does not warrant such a con- 
struction. The interpretation which makes a statute nul l  
a u d  void cannot be admitted. I t  is an absurdity to sup- 
pose that after i t  is reduced to terms, it means nothing. I t  
ought to be interpreted in such a rnanner as that it mag 
have effect and not be found vain and illusive. Potter's 
Dwarris on Stat. Lim., 128. 

The mischief in the law intended to be remedied by the 
act of IS79 was, that in actions upon judgments and sealed 
notes where payment was pleaded, the plaintiff, after the act 
of 1866 and section 343 of ihe code, might be a witness for 
himself or might use the defendant as a witness to rebut 
the presumption of payment arising'froni the lapse of time, 
The  act of 1879 was passed to remedy that defect in  the law. 
There can be no doubt about the intention of the legisla- 
ture, and it is the duty of the court to so construe the act as 
to effectuate that i'ntention. And in construing it, " every 
part should be viewed i n  connection with the whole, so as 
to make all its parts harmonize if practicable, and give a 
sensible, intelligent effect to each. It is not to be presumed 
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TABDR v. WARD., 

that, the legislature intended any  part of , a  sta,tnte to b e  
without meaning." Potter's Dwarrhs, aupra, 144. 

I n  the appKcation of this rule of interpretation to the act 
of 1879, i t  k 'c lear  from the first part of the first; section of 
the act, what was the intention of t h e  legislaiture; and to 
construe the last clause of the section according to the letter 
would make it repugnant to the  first part and neukralize 
t h e  whole act. To obviate such an absurdity, we Chink the  
k s t  dause should be interpreted to have reference to the 
ru!es of evidence in  force when the notes were executed, 
other than that which was made t!le especial subject ~f legis- 
lation in the ack. This interpretation would give effect t o  
each part of the act and relieve i t  from an inconsistency. 

But i t  is insisted on the part of the plaintiff, that if this 
construction be given to the  act of 1879, then i t  would be 
obnoxious to the objection of being retrospective, and that 
retrospective laws are not countenanced by the constitution 
of this state. Ex post Jacto laws are forbidden by section 
twenty-three, article one of the state mnstitntion, but they 
refer exclusively to crimes. There is 110 provision in the  
constitution of this state nor i n  the constitution of t h e  
Uuited States which prohibits the passage of retroactive 
laws, as distinguished from those that are espost facto, un- 
less $hey are such as impair the obligation of contract o r  
disturb vested rights. Retroactive laws are not only not 
forbidden by the state constitution but they have been sus- 
tained by numerous decisions in  o u r  own state. See State 
v. Bond, 4 Jones, 9; Sdate v. Bell, Phil., 76;  Statev. Pool, 5 
Ired., 105, and Hinton v. Hinton, Phil., 410, where i t  was 
expressly held that retroactive legislation is not unconsti- 
tutional, and that retroactive legislation is competent to af- 
fect remedies not rights." 

I t  is well settled by a long current af j ~ ~ d i c i a l  decisions, 
state and federal, that the legislature of a state may a t  a n y  
time modify tile remedy, even take away a colnmon law 
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remedy altogether, without substituting any in its place, if 
another efficient remedy remains, without impairing the 
obligatioti of the contract. And whatsver belongs to the 
renledy may be altered, provided the alteration does not 
impair the obligation of the contract. Cooley Const. Lirn., 
350. Laws which change the rules of evidence relate to the 
remedy only. They are a t  all times subject to modification 
and control by the legislature and changes t h w  made may 
be made applicable to existing causes of action. Howard V. 

,Voot, 64 N. Y. Rep., 262 ; Gooley, 353. They are incident 
to the remedy, and if the remedy may be abolished or rnod- 
ified, a fo~tiori may the rules of evidence be changed or 
abrogated. 

Retrospective laws would certainly be in violation of the 
spirit of the constitution, if they destroyed or impaired 
vested rights. But there is no vested right involved i n  our 
case to be affected by the retrospective operation of the act 
of 1879. We have seen that rules of evidence are inci- 
dents to the remedy and one can have no vested right i n  a 
rule of evidence when he could have no such right in the 
remedy, and it is held in Bishop's Cr. Law, 5 214, Corn. v. 
Com'rs, G Pick., 501, and Washington Toll Bdge Co. v, 
Cononz'w, 81 N. C., 491, that there is no slicli thing as a vested 
right in  any particular remedy. W e r e  is no error and the 
judgment is affirmed. 

Xo error. A E r ~ n e d .  
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.Evidence- Constitutional Law. 

1. Since the enactment of ch. 183 of the l a w  of 1879, it is incompetent 
for the obligor to a bond executed in 1859 to prove by his om n oath 
that the same was embraced in a compronlise made by the pitities liti- 
gant before trial. 

2. The competency oi a witness in a civil snit is to be determined by the 
law as it exists at the tirne he is called upon to testify, regardless of 
what may have been the rule at any previous time. 

(The decision in Tubor v. Ward a t  this twin is sustained by the citation 
of additional anthoritp.) 

CIVIL ACTION tried a t  Spring Term, 1880, of GRANVILLE 
Superior Court, before Seynzour, J. 

This is at1 action commenced before a justice of the peace 
on a bond executed by the defendant to D. S. MTilkerson 
and son, for the sum of one hundred and fifty-seven dollars, 
payable on demand with interest from date, and dated tlie 
20th clay of September, 1859. The case was carried by the 
appeal of the defendant to the superior court of Granville 
couuty from a judgment rendered against him in the jus- 
tice" court, and was called for trial in that court a t  spring 
term, l8S0. 

A jury trial was waived'by agreement of parties and all 
issues of fact as weli as of law were submitted to be tricd 
by His Ronor. There was only onc issue of fact submitted 
to the judge, to-wit, " was tlie bond sued on included in a 
compromise made between llic said parties on the 28th day 
of September, 1869." 011 the trial of this issue the defend- 
an t  offered himself as a witness to prove that the note sued 
on was embraced in the compromise and by that means had 
been paid and satisfied. This evidence mas objected to by 
plaintiff's couilsel and ruled out by the court, upon the 
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ground that this being a n  action against the  defendant on a 
bond under  seal for the  payment of money, executed pre- 
vious to the  first day of August, lS6S, the defendant by 
chapter 183 of the'laws of 1879 is  rericlererl a n  incompetent 
wi t ims  therein. T h e  defendant excepted to this ruling. 

T h e  court found the issue for the  plaintiff and gave judg- 
ment  i n  his favor for the  a ~ n o u n t  of the bond sued on wi th  
interest and  costs, from wllich the  defendant appealed. 

..Tlessrs. J. B. Batchelor and  L. C. Edztiads, for plaintiff. 

.Mr. J I  K Lanier, for defendant. 
- 

ASIIE, J. This  very question, whether a party to an  ac- 
tion on a sealed note executed before the  first of August, 
ISGS, is a co:npetent witness since tlie passage of the  act of 
1879, ch. 183, has been fully consiclered and  decided a t  this 
term of the  court, i n  Tabor v. TVurcl; and  the decision there 
made may be taken as the  opinion of tile court in this case. 

Since delivering the opinion i n  tha t  case, on a further ex- 
amination of the  subject, me have met with a n  authority so 
very apposite, tha t  we have thouglit i t  worth while to cite 
i t  h r r e  as confirmatory of the  views of the  court. 

Mr. Wade in  his treatise 011 Retroactive Laws, where 
treating of statutes affecting remedies and changing the  
rules of evidence, which are  not unconstitutional, 11oIds : 
"So a statute changing the  rule of evidence as to the con- 
tents of sealed instruments, so as to let i11 testimony in re- 
buttal of the legal presumption of consideration as t l~ereiu  
expressed, was applied to instruments signeJ and sealed 
prior to the  statute." 

" T h e  competency of a witness in  a civil suit  is to be de- 
termined by the law as i t  exists at the  t ime Ile is called 
upon to testify, regardless of what may have been the rule  
a t  any  previous time." See section 215 arid notes 4 and 5 ,  
a n d  the  authorities there cited to sustain the text. 
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There is n o  error. The judgment of the superior court is 
nffirmed. 

No error. Affirnled. 

JOSEPH A. MABRY v. R. 11. HENRY and others. 

I. The law cloes not tolerate successive actions or proceedings merely 
upon newly assigned reasons, when olle and the same object is aimed 
at  in all, but the c1ecis:on first rendered will govern as yes n~7jlrJicata. 

2.  Upon this principle, where a motion has bcen refused to set aside a 
judgrnent on the nllegation that it was obtained against the course of 
the court, and that the clrfenclant hacl a good and valid defence to the 
action in law, equity and moral-, n subsequent motion will not be en- 
tertained to set wc11 judgment aside clistiiictively put upon the ground 
of a fraudulent ac1vant:tge taken in entering up the same and upon 
evidence more fill1 and minute, but in substance the same as that pro- 
clnced upon the first hearing. 

4 J u ~ m u n  v. Smrzlndew, 64 N C., 367 ; Thompson v. Bad?wn, 70 N. O., 
141 ; Smth  v. H u h ,  SO N. C , 241 ; Mol!jneuz v. Huey, 81 N. C , 106 ; 
Sltrte v. Evans, 74 N. C., 324, cited and approved.) 

Motion to set aside a judgment, heard at  Fall Term, 1879, 
of B~~NCOMBE Superior Court, before Graves, 

Both parties appeal from the ruling of the court below. 

+Mr. James H. Merrimon,,for plaintiff. 
iVessrs. W. H. Nalorte and Battle & Moi.decai, for defendants. 

SMITH, C. J. The plaintiff after due service of process 
and  for want of a n  answer recovered judgment against the 
defendants at  fall term, 1874, of Buncombe superior court 
for $5,416.50, whereof $3,000 is principal money. On De- 
cclnber 26tl1, 1876, notice of a motion to vacate the judg- 
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ment was served upon the plaintiff's attorney, upan the 
following grou~~ds, therein assigned : 

1. 011 account of mistake, inadvertence, surprise or ex- 
cusable neglect. 

2. For that the judgment was obtained against the course 
of the court and is irregular and this defendant has a good 
and valid defence in law, in equity and in good ~norals  to 
the said action. The motion was heard at  fall term, 1577, 
upon the affidavits of the defendants, R. M. Henry and 1 4 .  
Erwin, of E. B. Davis former sheriff +of .Jackson county, J. 
E. Reed clerk of the said superior court, and a certified 
transcript of the judgment rendered in the former court of 
equity on which that now sought to be set aside is founded; 
and the court decided that the motion was nof made in time 
under C. C. P., 5 133, but was irregular unrlar section 217, 
and ordered it  to be vacated. Upon appeul by both partics 
from this ruling, it was held that the vacating order was 
unauthorized upon either ground and was reversed as erro- 
neous. The  opinion is reported in 75 N. C., 45 and 46. 

A similar motion, aftsr due notice, has been made, dis- 
tinctively put upon the ground of a frctudulsnt advantage 
taken of the defendants in entering up the judgment and 
upon evidence more full and minute, but in  substal~ce the 
same as that produced upon the former trial, the particulars 
of which it is not necessary to repeat except that i t  is di- 
rected to a n  impeachment of the judgment itself as unjust 
and inequitable. 

At fall term, 1879, the motion was again heard before the 
presiding judge who refused to vacate and held that the 
judgment should stand as a security for whateverjsum, to 
be ascertai~ied upon a reference for an account, should be 
found to be due to the plaintiR, and directed, upon defend- 
ant's giving a bond of indemnity against dn~nages, an  i n -  
junction to issue restrailling the plaintiff from proceeding 
to  enforce the collectivn of his judgment. 
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From this ruling both parties agaiu appeal ; the defend- 
ants from the refusal to vacate; and the plaintiff from the 
restriction of the annexed trust arid the restraining order to 
give it effect. 

The question to be determined is whether the matter is 
re5 adjudicata, or is open to the present reliewed application. 

The first'application proceeds upon two specially assigned 
grounds, but any others could have been added sufficient to 
support the motion to set aside the judgment. Indsed these 
two are less congruous than would be the first associated 
with that now assigned. They all look to one common 
result, relief from a n  inequitable judgment, and are illdeed 
but accumulated reasons why it should be granted. The 
notice itself in general terms impeaches the judgment as 
indefensible in law, in equity and good morals, a basis suf- 
ficiently cou~prehensive to admit t h e  attack now made upon 
its fairness and integrity. The evidence then as now of- 
fered is largely directed to a n  impeachment of the judg- 
ment on its merits as well as for the manner in  which i t  
mas entered up. If this fr~rther  ground could have been 
taken in that proceediug, and we see no reason why i t  could 
not, then whether in fact i t  was or was not, the result is 
equally decisive and fatal. The law does not tolerate suc- 
cessive actions or proceedings, merely upon newly assigned 
reasons, when one and the same object is aimed at in all 
2nd it  can as well be attained in a single action or proceed- 
i ng ;  unless perhaps when a party is prevented by the fraud 
of another, an exception wl~ich finds no support in the facts 
of this case. The cases cited for the defendant, Jnnnan v. 
Sazmde~s, 64 N C., 367; Thomp~on V. Bndlzanz, 70 N. C., 141 ; 
Smith v. Hahn, SO 9. C., 241, and ~lfolj~neuz v. Huey, S1 N. 
C., 106, establish the proposition that the remedy is by a 
ll~otion i n  the cause and not by a new and original action, 
and hence redress would llave been as well afforded in the 
fbrmer as in the present application. 
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Suppose for the purpose of illustration, the judgment is 
now set aside and cancelled, and in eEect this is the ruling 
by which matters antecedent to and concluded by the judg- 
ment are re opened for an inquiry as to the amount for 
~ h i c h  it should have been rendered, there will then be in 
this event two repugnant adjudications and each fiunl be- 
tween the same parties and upon the same point. 

It is true the prirlciple of yes udjudicntn does ]lot extend 
to ordinary ulotions incidental to the progress of c cause, 
for what may one day be refused may the next be granted, 
but i t  does apply to decisions affecting a substantial right 
subject to review i n  an appellate conrt. The disiinttion is 
taken in the case of Dwight v. St. John, 25 K. Y. Rep., 203 
decided in the court of appeals of New York, where, after a 
motion to have a judgment cancelled had been made and 
refused, a new action was instituted to have it declared a 
security only, upon an alleged agreement to that effect, for 
a debt due by promissory note. The court say : " Upon this 
point it is to be observed that some decisions, made before 
the existence of the code, especially that of Simpson v. Hurt, 
in the Court of Errors, 14 Johns, 63, are chiefly based upon 
the gronnd that such summary proceedings as they passed 
upon were there heard without full proofs arid were not 
reviewable. Whereas in the case before us the hearing was 
upon full proofs; and the code has en t i~e ly  taken away the 
other ground by making the proceeding liable to review. 
By its section 349, the order referred to was appealable." 
" From this decision," says Mr. FREEBIAK, "we n ay infer 
that in New York if not in other states the decision of 
a n~otion is as final 'and conclusive as the decision of a 
trial if the proceedings permit of a full hearing upon the 
merits and the order made is liable to review in s o ~ r ~ e  ap- 
pellate court." Freeman on Judg'ts, § 325. 

The motions now under cbnsideration were not incidental 
to the attainment of ultimate relief and to facilitate the pro- 
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gress of the cause, but seek to reverse the final judgment 
by a direct and sperific impeacl~ment of its regularity and 
justice, and poss~ss the general features a n d  must be at- 
tended with the consequences of an original suit. And 
even w11en succes~ive and ~0ntradictoi.y rulings were made 
upon n~otions for a prisoner's discharge, PEARSON, C. J., 
whose words we ]lave had occasion before to quote i n  Wilson 
v. Limbeyer ,  decided at  this term, thus emphatically con- 
demns the practice : " So we have the conflicting rulings of 
two of the judges of the superior court in the very same 
ea:e; in fact one judge reverses the decision of the other 
judge. How is this unseemly conflict of decisions to be 
prevented? It can only be done by enforcing the rule res 
ecdjudicntct." State v. Erans, 74 N. C., 324. 

I t  is with some reluctance we have come to the conclu- 
sion that the defendants are without relief in view of the 
facts fonnd by His Honor and which so strongly appeal to 
the.court i n  their behalf, but i t  is our duty to enforhe the 
rules of law with impartial firmness and they leave the 
defendants without legal redress. 

I t  must therefore be declared that there is error in  that 
part of the ruling of the court below from which the plain. 
tiff appeals and the same is reversed. Judgment will be so 
entered in this court, 

Error. Reversed. 

SMITH, C. J. For the reasons set forth in the opinion 
filed in the plaintiff's appeal in this case, i t  must be ctea 
dared  tllat there is no error in the refusal of the court to 
vacate and set aside the judgalent, from which ruling the 
defendants appeal, and the judgment is in this respect 
affirmed. 

No error. Affirmed, 
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Pwctice- Joiwing C!Li71ses of Act ion. 

CIVIL ACTIOK tried a t  Spring Tern], 1880, of CRAVES 
Superior Court, before Gudger ,  

This  action wus begun behra  a justice of t h e  peace i n  
the  county of Craven. T h e  plantiff complained tha t  tile 
defendant Palmer  \vns indebted to him i r ~  the  s u m  of fifty 
d o l l ~ r s ,  and tha t  11e held a mortgage on one bay horse ancl 
a wagon then i n  the  possession of the  defendant, executed 
by the def'cndant to one Eli H. T. Perry as  collateral secu- 
rity for the  payment of said d e b t ;  thnt said debt was due  
a n d  unpaid and that  defendant u~l lswful ly  holds fro111 his 
possession the said home and  wi~goll, worth about  fif'ty dol- 
lars. KO defencc was set u p  by the defe~idalit, and  after 
hearing the  evidence of the  plnint,iK, judgment was rendered 
i n  favor of the  plaintiff' against the  defendant for the  stam of  
fifty dollars and for the said horse ancl wagon, LO be applied 
to the  payment of said dell:. .Prom tnis juclgment tlre de- 
fendant appeded  to the superior court. Wueu the case w ~ +  
called in  tha t  court the defendant moved tliat tlir action be 
dismissed for the  went of jurisdiction i n  the inagistrilte's 
court, and  dur ing  the argnment  of this  notion the  plaintiff 
moved to amend so as to sue for the  sum of fifty dollars 
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only, waiving all c!airn arising on the mortgage referred to 
in  the  magistrate's return. But  the motion of the  plaintiff 
was disallowed by the court upon the g r o u ~ d  tha t  the  mag- 
istrate had no  jurisdiction of the action as origiilally con- 
stituted in his court. 

T h e  defendant's tnotion was allowed and t h s  action was 
dismissed, from which rul ing the plaintiff appealed. 

Mr. l? M. Simmons, for plaintiff. 
Messrs. Green & Stevenson, fcir defendant. 

ASHE, J. This  is a suit  brought for two causes of action, 
o r  in other words an action containing two distinct counts, 
the  one to recover a debt of fifty dollars and the other to  
recover specific property I t  does not follotv tha t  because 
the  magistrate had no jurisdiction of one count, he  therefore 
had none of the  other. 60 far as relates to the second count 
o r  cause of action, if i t  is to be regarded as s proceeding to 
foreclose the mortgage, we concur with His  Honor tha t  the  
magistrate had no jurisdiction. If i t  was i r~tended to be 
a n  action of claim and  delivery, i t  was defective and could 
not be sustained in tha t  view, for the  act of 1876-'77, ch. 
251, which gives to justices of the peace concurrent juris- 
dictiou of civil actions not founded on contract, prescribes 
the  requisites of an action of " claim and  delivery" before 
justices of the  peace, i n  all  of which thjs second count is  
want i r~g,  except that the property has been wrongfully de- 
tained. And another defect in  the count is that  the  cause 
of action is founded on a mortgage given not to the plain- 
tiff bu t  to a stranger to the  action, who llnd the legal title 
to the  property and iu  w11oal was the r ight  of action. But  
eyen if the  magistrate had no  jurisdiction of the second 
count he  most clearly had of the  first, a n d  there is no reason 
why a want  of jurisdiction or defect i n  the  second count 
should deprive the justice of jurisdiction of the  case. One 
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bad conr~t in a declaratiou never vitiates those that are good, 
thougl, in such a case i f  there be a general verdict on both 
counts, no judgn~ent  can be rendered, MitcAelL v. Dudlctm, 
2 Dev., 535 ; Honeijcnt v. A/@, 4 Dev. & Bat., 3@G. 

But where the declnration contains two counts, the one 
good and tho other defective, and the attention of the jury 
is directed by the judge to that which is good only, a gen- 
eral rerdict will bo presumed to be found on that c o u ~ t  aud 
will be supported. Jones v.  Cooke, 3 Dev., 112. This is the 
course we think would have been proper to have been pur- 
sued ill this case, if the plaintiff had not moved to amend 
his conlplaint so as to sue for the sum of fifty dollars 011ly, 
waiving all claims arising on the mortgage. The  plaintiff 
had the right to enter a nolle prosequi to either or all of the  
counts or causes of action in his complaint. Sanders Rep., 
207, note 2. His  motion for leave to amend his complaint 
and waive the second count was virtually asking leave of 
the court to enter a nolleprossqui as to that count, a thing he 
had the right to do without the leave of the court. 

His  Honor committed an  error in disallowil~g the motion 
of the plaintiff and dismissing the action. The plaintiff 
had the right to enter a nolle prusequi as to the second count 
and  proceed on the first. Let this be certified to the supe- 
rior court of Craven that further proceedings may be had 
agreeably to this opinion and the luw. 

Error. Reversed. 
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Statc on rel:~tion of SARAH BRIGGS v. DAVID SMITH, Adm'r. 

Account and Settlement-Statute of Limitations. 

Wllile the general rnle is that an  action or  proceeding to re-sdjnst a set- 
t len~ent  made under the supervision of a competent conrt must be 
brought mitbin three years from the tiwe of sach settlement, get there 
is an esception wilere the settlement is mad:: with a feme covet.t, 
against wholn the stntnte of 1inlit.ntions does not run pendi~lg  the 
covcrture. 

(The court tslws occasion to express its disapprobation of the practice of 
carrying up cases by piece-meal.) 

( Wheeler v. Pipw, 3 Jones Eq., 249 ; Whedbee r. Whedbee, 5 Jones Eq., 
393; Spruill v. Sanderson, 79 N. C., 406; Lippard v. l'routrnan, 72 N. 
C., 551, cited and approved.) 

CIVIL A C T I O ~  tried at  Spring Term, 1880, of DAVIDSON 
Superior Court, before Buxton, J. 

The  facts appear in the opinion. The plaintiff appealed 
from the j u d p e n t  of the court below. 

$4.. W. H. Bailey, for plaintiff. 
Mr. M. H. Pinnix, for defendant. 

SMITH, C. J. I11 answer to the complaint, containing two 
counts, one charging R breach of the intestate's guardian 

'bond and the other seeking to impeach and set aside an al- 
leged settlernent of his adlninjstration of the trust fund, 
after the majority and marriage of the relator, the defend- 
an t  as his administrator relies on the said settlernet~t and s 
receipt then given and the bar of the statute of limitations 
to both claims. The other contrwerted matters ,being re- 
served for the consideration of a jury, shoultl olie becotue 
necessary, the parties by consent submit to the co ~ r t  to find 
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the fads upon which rests the defence under tlie statute and 
to determine the law applicable thereto. The  facts so found 
are  as follows : 

The defendant's intestate became guardian to the relator 
and executed the bond in suit on August 15th, 1863. The 
relator arrived at  full age in November 1869, and  was niar- 
ried on April 14th of the izext year. She had the settle- 
ment with the intestate and gave him the acknowledgment 
referred to ou May 5th, 1870. The intestate's final account 
of administration of his guardianship was returned to the 
probate judge and audited and filed on the day of the settls- 
ment with the aard .  The guardian died in March 1875, 
and  this action was begun on March 8th of the following 
year. Upon these facts the court being of opinion that the 
action was barred gave judgment for the defendant and the 
relator appealed. 

The cause of action, being the non-payment to the relator 
of what was due o n  her arriving a t  fall age, accrued after 
the adoption of the code of civil procedure and is governed 
by the limitations therein prescribed. Sec. 16. 

If there had been no settlement, the action on the  Lorid 
is within the six years allowed after tlie auditing of the 
final account, by section 33. But the scttlement, admitted 
to have been made and relied on by the defendant, is an 
.obstacle i n  the way of a recovery upon the bond so long as 
i t  remains and can be removed orily by impeachment for 
fraud in  fact or implied from the fiduciary relation subsist- 
ing between the  guardian and his ward, as the plaintiff un-  
dertakes to do. The time within which this may be dolle 
is by several adjudications and C. C. P. restricted to the 
period of three gears. 1V"~eeler v. Piper, 3 Jones' Eq., 249; 
Whedbee v. Whedbee, 5 Jones' Eq., 382 ; Spruill v. Sanderson, 
79 N. C., 466; C. C. P., 5 34, (9). The settlement however 
took place after the relator's marriage, and the statute does 
not run against her because of her coverture. Section 42. 
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While i t  results from the legal right of a married woman 
to hold and retain her separate estate, as if she were a felrie 
sole and no gnardian or trustee is required for' its manage- 
ment or protection, that she cstn receive what is due to her  
and give effectual acquittance for wl~at  is paid, yet her  
cctvertnre reserves her rigbt to attack the settlea~ent and the  
validity of the written discharge for fraud or upon other 
sufficient legal grounds notwithstanding the lapse of time 
which bars one under no disability, not because she has not 
capacity to act in the premises but that her right of action 
for relief from fraud is not barred. I n  this respect her po- 
sition is under the exieting law peculiar and anomalous. 
The case of Wheeler v. Piper is in the arqun~ent  of MY. Bailep 
correctly distinguished from that before us, in that, the adulb 
husband then became the owner of his wife's choses in  ac- 
tion by reducing them into his possession and he was com- 
petent to receive and give a release binding upon both. 
Hence the delay of three years was a bar to t'he recovery of 
the slave and the rigbt to impeach the deed of conveyance 
from the feme to her father which obstructed such recovery. 
But s i l~ce the adoption of the constitution the wife's estate 
remains separate and does not by marriage vest in the hus- 
band. She mag sue without 11im when the sction relates to 
her separate property, C. C. P., § 56. And her coverture 
affords the same protection against the consequences of the 
lapse of time as before the recent changes, as declared in 
Lippard v. Troutman, 72 N. C., 551. 

While then in thl: present aspect cf the case we sustain 
the ruling of the court as to the count on the bond and the 
entry of the nol. pros. as to the surety confines the action to 
the liability of the guardian alone, we think the relator 
may proceed with her second alleged cause of action and 
that  the ruling as to this is erroneous. 

I t  is proper we should express our disapproval of the 
mode of proceeding adopted, whereby instead of a trial of 
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all the issues and a fiual disposition of the whole eontro- 
rersy, a part of the issues is separated from the others to be 
passed on, not decisive of t!le resuit, and the trial has asaiii 
t o  be gone over with. All the issues should be settled and 
points of law reserved with consent, so that  the decisiolr 
may be final. The policy of the code is to secure an early 
a n d  complete disposition of the cause. This suggestion has 
been more than once heretofore made, Kirby v. ilfills, 78 N. 
cC., 124. There must be a new trial and  i t  is so ordered. 

Error, Venire de novo. 

I m. 11. WALTON v. RICHMOND PEARSON, Ex'r. 

8 .  Whenever a party is deprived of an appeal or induced into neglect to 
take and perfect it in due time by the contluct or Lleclarations of the 
adverse party lwhether intcmled by the latter to have that effcct or 
not) the rule i 3  to grant a certiorari as a substitute for the appeal. 

2 .  Under this rule, where the plaintiff does not appeal beeausc thc cle- 
fendant's counsel have, mintcntionallg. led him to believe that they 
would not appeal, a certiorari will lie for the plaintiff and he is not in 
default in failing to apply therefor until the term next after that to 
which the defendant has applied for the same writ, where the deeision in 
the  defendant's case is announced so late in the term as not to allow 
the plaintiff the time to take sueh a step in his behalf during that ses- 
sion of the court. 

(Colliizs v. Null, 3 Dev. 2284; Lunceford v, .VcPherson, 3 Joncs. 174; 
Shurpe v. HcEEwee, 8 Jones, 116, cited and approved.) 

PETITION for D Certiorari heard at June  Term, 1880, of 
'THE SUPREME COURT. 

Messrs. J M. McCovkle, G. V. Strong, and  Battle & M o d e c a i  
for plaintiff. 

Masrs .  D. G. Fowle and J M, Clement, for defendant. 
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DLLLARD, J. The  above entitled action was instituted on 
the administratian bond of N. W. Woodfin deceased, as ad- 
ministrator of Charles McDowell deceased, against the 
preseut representatives of the said Woodfin, John Gray 
Bpnum administrator de bonis non  of Charles McDowell 
and R. M. Pearson, a surety to said bond, siuce deceased, 
and revived against Richmond Pearssn his  executor, and 
the breach assigned was the non-payment of a judgment 
recovered by the plaintiffs, assigned, pending this  action, to 
James Wilson and R. McD. Tate, with an averment of assets 
come to hand suficient to pay the same and a devnstavil 
thereof by the said Woodfin. 

The  defence interposed by R. M. Pearson, the surety, was 
put on these grounds: lst, that the action could not be 
maintained'for the cause alleged by the plaintiff but only 
by the administrator de bonis non  of Charles McDowell ; 
2nd, that the judgment, the non.payment of mhicb is as- 
signed as a breach, was a judgment p u a ~ d o  and in  law a n  
estoppel as to the alleged devuatavit ; and 3rd, that the ac- 
tion was barred as to him by the statute of I i~nita  tions. 

On the trial before Judge Schenck, a jury trial being 
waived, His  H o n ~ r  found the facts and pronounced judg- 
ment i n  favor of defendants on the plea of the statute and 
against them on the other two defences, and the plain- 
tiffs having taken an appeal but lost the same by reason of 
not perfecting i t  according to the code, a t  the last term of 
this court on their petition i t  tr7as adjudged that their laches 
were excusable under the circumstances, and the case was 
ordered to be brought up to this courkon a writ of certiorari 
as a substitute for appeal, and thus the case is constituted 
in this court for review as to error of law assigned in re- 
gard to the statute of limitations. See same case, 82 K. C., 
464. B t  the present term of this court the record being 
brought up i n  answer to the writ of certiorari issued a t  the  
instance of the assignees of plaintiff, the defendant Rich- 
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mond Pearson, executor of R. M. Pearson deceased, pursu- 
an t  to notice presents his petition for a ce~tiornri to bring u p  
the  record so as to enable him to have review of his excep- 
tions to the rulings of the court below adverse to him, at 
t he  same time that  a review is had on the  plaintiff's appeal 
of the decision for him on the plea of the  statute of limita- 
tic~ns. 

'The plaintiff's assignees, Wilson and Tate, 11ave been re- 
Zieved against a lost appeal because of the reasonable ex- 
pectation they had, that  under the agreemeet between the 
parties, a 4atement  of a case of appeal might !x served a t  
any time, if no t  toc, late to admit of the case coming up to 
the 11ext term of the supreme court and  their case being 
thus brought up, they may have reviewed any alleged error 
a s  to the plea of the statute of limitations, and the present 
application on the  part of defendant for a ce~tiorari to con- 
stitute the case in  court for a review of the points decided 
adversely to him,  is coinmended to the %avorable considera- 
tion of the court. frow the fact that they intended to appeal 
if plaintiffs appealed, aiid specially for the additional reason 
tha t  they were informed and relied on the information that 
tilere was no intention to appeal on the part of the plaintiffs. 

Whenever a party is deprived of his appeal or induced 
into a neglect to take and perfect his appeal within the time 
prescribed by the statute by the conduct or declarations of 
the  adverse party (uu in ten l ipa l iy  in thjs case) the rule i i  
lo grant the writ of certiorari as a substitute for the appeal. 
Collins v. Xu-ll, 3 Dev., 224; Luncejord v. McPherson, 3 Jones, 
174; Sharpe v. McEluee, S Joijes, 115. 

Here, the petitioner Richn~ond Pearson, executor of R.  
11. Pearson, sl~oweth that he intended (the dccisioll in the 
court below being in  his favor) to appeal only ill the event 
that  an appeal was taken on the part of the plaintiffs, and 
that  being informed by one of tile co~liiiel of ~)lnii~tiHs, ad- 
mitted to be continued as such by the a3sic;nors of l)Iaintiffs. 



312 I N  THE SUPREME COURT. 

that no appeal would be taken by them and relying on 
that statement he had omitted to take any steps to- 
wards perfecting his appeaI un ti1 served with notice of the  
application for the writ on the part of t t ~ e  plaintiffs a t  the 
last term. And in excuse of the apparent laches in not ap- 
plying for t,he writ a t  the last term of the court, i t  is urged 
by petition that having been informed by Wilson and Tate 
through one of their counsel that they had no intention to 
appeal, and in reliance on that information having paid out 
a large sum of money to the legat3es of his testator, he 
might with propriety resist the grant of the writ for them 
and await the action of the court on their application be- 
fore taking any proceedings for a certiorari on his own be- 
half. And it is alleged, as was the fact, that the decision of 
the court to award the writ to Wilson and Tate was so near 
to the end of the term that petitioner had not an opportu- 
nity to make his application after the opinion of the court 
was filed. 

In  our opinion all laches of petitioner in not appealing 
from the judgment of the court below is excused by the 
reasonable expectation he had that no appeal would be 
taken by Wilson and Tate, induced unintentioaa~ly by one 
of their counsel, and that the imputed default in not apply- 
ing for the writ of c e ~ t i o m r i  at  the last term of this court 
isalso excused by the fact that petitioner might properly 
resist the application of his aflvereariep, and that after the 
decision of the court was announced he had not the oppor- 
tunity to take any steps in his own behalf before the end 
of the term and the writ now applied for must therefore be 
issued so as to bring up the appeal for review of the ques- 
tious made and ruled against the petitioner, and i t  is so 
ordered. 
PER CURIAM. Certiorari granted. 
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REBECCA A .  CIIEATHASI v. JASIES A. CREWS and others. 

Diuisiol~ of Land-Compensation for DeJicicncy. 

I .  A testator ilircctetl t l ~ : ~ t  l l i j  l a ~ ~ t l  (more than 1,000 scrw)  shorlltl be di- 
vided eql~nlly among his c!lilclreli. by t h e e  disintrrc~stcil n lm ,  to be 
chosen by Ilia c2st>cntc)r.j to m:tltc such :illotn~ent. I n  the d i~is ioo  a 
mistake oce~i lwd.  xvhcrct)y onc of tlw elliltlren reccivccl nborlt forty 
ncres,lcss t !~an  Ilc~r proper sl~nrc.  The partics we11t into possession of 
their respective portious, sevclral convcy;lnces amollg the cllilclre~~ were 
nlntle of thc lots fallilig to tlieirrl~are, : L I I C ~  oi:e of t i ~ e ~ n  Iiacl cont~xctetl in 
writing to c o n w g  to a strangtJr. V :~ lu ;~b lc  improvc~ments llatl al.so 
been phceil ou sevt~ral of tlle lots, under the supposition that thc di- 
vision was fair and regnlai. ; 

Held, t h t  thc party receiring~less t,!ian hcr fnll share mas not c ~ ~ t i t l e d ,  
11po11 tliscowring the clrficiency, to delnnntl a r c~a l~o tme l i t  of the 1;i11d, 
bnt must contclit I~c,rsrslf v i t h  pcc~mi:iry co111pe11~;~tion for her loss. 

(Kite7~en v. Hwiaiug? 7 Iwd.  E q .  100, citctl :lilt1 tlistil~guisl~ecl.) 

CIVIL ACTIOS tried a t  Spring Term,  ISSO, of Grauviile 
Superior Court, before S~yrrzour, J. 

James Crews died in  the  year IS75 seized and  possesscd 
of land contailling more t l ~ a n  o l ~ e  thousant1 acres in area, 
which in  the  second clause of his will h e  clevises in rhese 
words: " 211d. I direct t h r t  all niy land shall Ge divided into 
eight tracts of e q u d  size aiid v t ~ l u e  t)? three tlisilitetesteci 
men ,  selected \)y m y  executors hereinafter narned, and dis- 
tributed hy ballot as follows: Oile share to my son James 
A. Crews ; one share to my son Eiijah T .  Crews ; one slirire 
to m y  soti Edward N. Crews; one share to m y  tlaughter 
Rebecca A. Cheatham, widow of James Cheatl~n.m, deceasecl ; 
one share  to m y  danghter Martha M. H u n t ,  wife of Joseph 
P. I-Iuut; one share to my  daughter Isabella J .  Hicks, ~ v ~ f t .  
of Benjamin IV. Hicks ;  one share to my daughter Susiu 
C. H u n t ,  wife of George W. H u n t ,  and one share to m y  
daughter Maliss~t F. Hester, wife of W i l l i a ~ n  S. Hester." 

I n  another clause he  distributes t h e  proceeds of his per- 
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sonal estate into nine equal parts, giving one to the children 
of a deceased daughter and the others to his living children, 
the devisees aforesaid, and directing any irregularity i n  the 
value of the s l~ t~ res  of the land to be made u p  and corrected 
in the apportiontnent of the personal estate. 

Tlte executors upon their qualification proceeded to ap- 
poitit the three persons, as required by the testator, to make 
Slle partition arid vzilr~ation of the land. The land was ac- 
cordingly surveyed and divicled atad the shares asigned to 
encll by lot, and  report tilereof returned to the clerk of the 
superior court of Grtlnville and duljr recorded in the book 
of settlements kept in his ofice. In the division, lot No. 2 
draw11 bj. the plnintiff and valued at  eight hundred and 
thirty-eight dollars and fifty cents purports ~ r l d  was snp. 
posed to contain one hutid red and twenty-nine acres, while 
i n  fact there w:ts n deficiency of about forty acres, as deter- 
mined by a subsequel~t and more accurate survey. The 
personal estate was also distributed, the plaintiff; a s  well as 
the others, r ece iv i~g  their shares upon the basis of the val- 
uation of their respective tracts, assigned in the division of 
the land. After the filivig of the report, the devisees en- 
tered into possession of their several shares arid some trans- 
fers were made prior to the discovery of the deficiency in 
quantity of the lot belonging to the plaintiff. 

The wid George W. Hun t  and wife Susat~ C ,  on October 
30tt1, 1S75, for the consideration of one tl1ous:tnd and sev, 
anty six dollars, sold and conveyed their lot No. 1, contain- 
ing one hundred and twenty.nine acres and valued a t  eight 
hundred and thirty-eight dollars and fifty cents, to the 
devisee Edward N .  Crews and he for full value on Novein- 
ber 4th following sold and conveyed the same to the said 
William S. Hester, husband of the devisee JIalissa F. I n  
like manner Joseph P. H u n t  and wife Martha M., for full 
mlue, to wit, one thousand two hundred and eighty-four 
dnllttrs and seventy-five cents, sold and conveyed her lot, 
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KO. 6, containing one hundred and  forty-two and three- 
fourths acres and  valued a t  eight hundred and fifty-six dol- 
lars and fifty cents, to the  said Edward X. Crews. T h e  de- 
fendant James A .  Crews has contracted with one Nathan 
Hammie,  a stranger to the  proceeding, to convey his lot, 
No. 5, contai l~ing one hundred and twenty-nine acres, valued 
a t  four hundred and  fifty-one dollars find fifty cents, a n d  
having received four hundred a n d  thirty.niue  dollar^, h a s  
executed a bond for making title on payment of the residue 
af the  purchase money. Two of the  defel~tlants assert t h a t  
they have made improvelnents on their lots and other 
changes have taken place among the owners, not rieedful to 
be specified. 'fliese transactions and dealings were it] good 
faitli alltl in full confidence tlltlt all acquiesced in the nction 
of those who iiividcti tlle land. T h e  p r t i t i o n  assiglis six 
sllares n l i i c l~  contuin each one hiinclrc.~! and twet~t,y-nilie 
acres; and  of t l ~ e  two O ~ Y ,  one has (:lie hundred and  
forty-two mci three-lbnrt!.s alicl the other olie Ilulldred and  .. 
thirty-one and a half acre., ilidicating an  illtent to c,irry out  
the  insttuciions of the  tt.stator i ~ r  11enrly as tile condition of 
tlle land would admi t  and without refereuce to  the value of 
the  parts. 

T h e  plaintiff discovering the error against herself insti- 
tuted this suit  in February, 18'79, and d ( ~ n a ~ i d s  its torrec- 
tion by a new s u r v e j  and division, which shull make a p  
her  deficierlcy arid give her an  equal quantity of lntld with 
the  others. T h e  defendauts submit to be charged with a n  
assessmerit in  money sufficient to make the plaitltiff equal,  
bu t  deny her r igh t  to disturb what has heen done. 

T h e  court finds tha t  a redivis ion for the  correction of t h e  
mistake cannot now be made without great and obvious in -  
convenience and  wrong and injury to otllers in interest, 
equally innocent, and  adjudge the plaintiff not to be enti-  
tled to the specific relief demanded, but to a pecuniary com- 
pensation for the  deficiency i n  her lot. Thweuporl i t  was 



316 I N  THE SUPREME COURT. 

ordered "that  i t  be referred to the clerk to enquire and as- 
certain as near as may be " the n u n ~ b e r  of acres iu the whole 
tract and in lot No. 2, according to its marked boundaries, 
and further what sum would be an adequate remuneration 
to the plaintiff for her loss, calling in the aid of a surveyer 
if necessary, and to make report a t  the next term. From 
this judgment the  lain in tiff appeals. 

Jfessrs. Jferrimon, Fuller & Fuller, for plaintiff. 
Afcssrs, ili. I? Larlier, J. B. Batchelor and L. C. Edwards, 

for defentlan ts. 

SMITH, C. J., after stating the case. We think there 
is no error in  the ruling of the court and in the measure of 
the relief accorded to the plaintiff. The interpretntion put 
upon the will by her counsel that it requires a division into 
p r t s  of equal area and an  adjustment of values in  the 
distribution of the personalty may be conceded to be cor- 
rect, aud it is manifest that the commissioners proceeded 
upon this unclerst;inding of the testator's directions. Froru 
the conformation, conclitioa and situation of the land, a 
llteral compliance with the directions may have been and 
we must assume in their opinion was impracticable without 
serious injury to the shares and not strictly in contenlpla- 
tion of the testator who i~nposes the duty aud confides much 
to the discretion of the appointees. We must in fairness 
ascribe the slight deviation in their action to these consid- 
erations. This may be inferred also from the acquiescence 
of the devisees i n  what was done with full kuowledge of 
the excess allowed two of the shares, their several occnpa- 
tioils, arld the acceptance of the sums paid i n  the appor- 
tionment by the executors. The  court declares as a fact 
found up011 thc evidence, that a disruption of the division 
and an allotment de nowo would be a wrong and injury to 
the defendants, and we are unable to see how any rectifica- 
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tion short of this will attain the object. We do not think 
the plaintiff has any equity to call upon the  court to do 
this, arid especially when she can have atnple co~npeusstion 
for her loss i n  land from a pecuniary assessment upon the 
owners of the other shares. 

No authority was cited to aid us ill the iiavestigatio~i es- 
cept the  case of Kitchen v. Herring, 7 Ired. Kq., 190, which 
was for a specific performance of an agreement to convey 
land and has no bearing upon the question. Here, there 
is no  contract at  all and the parties derive title u~ lde r  a will 
t o  land  which has been divided and ulloted by persons ap- 
pointed according to its requirements, and the suit is for the 
rectification of an unintenticnal error committed by t l i e ~ n .  
The plaintiff's equity grows out of the  relations of the 
parties as the beneficiaries of a co r~~ inon  estate and will be 
enforced under a proper regard to the interests of all. Fall 
and adequate compensation can be had in nioney without 
disturbing the  assignment of shares and the interests therein 
which have since vested and this relief the ju'dgment of the 
court awards. 

There is no error. This will be certified to the court 
below. 

No error. Affirmed. 

W. J. HARRIS v. I<. R. JONES. 

Mortgage, What  Words Constitute-Grant of thing Not In Esse- 
Registration. 

1. Where the words of gmnt in an instrument are that the grantor LLcon. 
veys a lien upon each and every of said crops '' to be made upon cer- 
tain Iand, such words will constitute a valid mortgage upon the crops, 
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aItho11gh they bc not planted a t  the time v7l~en such instrument is esea 
cute11 ~ r ~ c l  registerell. 

2, \Vh?rc :L party l ivii~g in one co~unty execntes a laortgnge upon a crop 
to be plnntrcl on 1:lnrl bought by him in nnotilcr co tn ty  to  which h e  
coute~nplates renloving, such mortg:lge may be properly registered in 
the 1;lttc.r coc i~ ty ,  the mortgagor haviug actuall~r made su@h removnl 
afto.  thc rL$hWlltfo~~ of the p p e r ,  

(Simpson V. ilforriu, 3 Jones, 411, cited and approved,) 

CIVIL ACTIZN, tried at  Spring Term, lS80, of WILSON Sub 
perior Court, before Avery J. 

The case was submitted to the court upon the following 
facts agreed : Oil December 1 l th ,  1577, one W. H. Bishop 
executed to Mollic Bardin a note under seal and a paper 
writing purporting to be a mortgage to secure the same, 
which are as follows: 

$125. On demand Nov. ls t ,  1878, I promise to pay Mollie 
R. Burdin or order one hundred and twenty-five dollars for 
value reEeived for one bay llorse. Dec. 11, 1877. 

(Sigried) W. H. Bishop [seal 3 
These presents between William H. Bishop of the county 

of Jones arid state of North Carolina of the first part, and 
Mollie R. Bardin of the county of Wilson of the state of 
North Chrolina of the other part, witnesseth that whereas 
the party of the first part le T I O W  engaged or about to en* 
gage i r ~  the cultivation of various crops upon tract of land 
in  Craven county, known as h e  farm which the said Bishop 
has recently; purchased of E. R. Stanlej?, lying on Batche- 
lor's creek and A. & N. C. R. R., and that the party of the 
first part is now iudebted to the party of the second part 
one hundred and twenty-five dollarsfor one note; and that 
the party of the second part agrees to make advances in 
provisions and other supplies to the party of the first part 
from time to time doring the year 1878, to be expended in  
the cultivation and housing the various crops to be made 
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on the said land or farm during the said year, to the extent 
of one dollar beyond which amount the advances to be 
made shall not go. 11: consideration of one dollar and to  
secure the said indebtedness of one hundred and twenty- 
five dollars and the advances hereafter made by the party 
of the second part, the party of the first part conveys to the 
party of the second part, their heirs, executors and adminis- 
trators, the following property; Olie bay horse known by 
the name of Dobbin, and u lien upon each and every of the 
said crops to bs cultivclted and made upon the said lsnd o r  
farm during the said year, with free power to take possession 
of all the said crops at nny time nnd place after their mntu- 
rity, and should the party of the first part do any act to de- 
feat this lien, the debt a n d  advances secured herein shall be 
due and collected at  once, as may be sufficient upon sale 
thereof to satisfy such advances and indebtedness uud al l  
expenses of making a ~ i d  executing these presents, and to 
take possession and sell so nlucl~ of s:tid property as may be 
sufficient to tiischarge the said indebtedness and what is 
due for udvances after the first day of November, 1878, 
unless on or before that time the s a n e  should be sconer 
discharged by the surplus of said crop or otherwise. Wit- 
ness my hand and seal this tile 11th day of December, 1577, 

(Signed) W. H. Bishop [seal.] 
That  the sole considertition of said note was the purchase 

of one horse used by the defel~clarlt in thd cultivation of the 
crops herein referred to ; that to secure the paymeat of the 
note tlle said W. H. Bishop, on the 11th day of December, 
1877, executed to said Mollie R. Bardin the itistrunient, a 
copy of which is herewith filed as a part of this case, which 
was duly recorded in Craven county on the 28th of Decem- 
ber, 1877 ; that no part of said note has been paid except 
the sum of forty.one dollars and seveuty-five cents, realized 
from the sale of the horse conveyed in said mortgage lien ; 
that on the first day of November, 1878, the said Moliie 
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E a r d i i ~  endorsed for value the said note to plaintiff; that on 
tile 12th of F e b r c n ~ y ,  I S T S ,  tlle said R', H. Bisliop, being 
indebted to I<. R. Jones in tile sun1 of eighty dollars, exe- 
cuted to him (defetldaut) a chattel mortgage, wllic h n.as 
r1uly recorded in Craven county on the 1st of April, 1878; 
that  on the 24th of May, 1878, the said Bishop beiog i n ,  
dt.ljtecl to :aid defentli~nt in the sum cf one hundred dollars. 
executed to him a cliattel mortgage, wl~ich was also duly 
recorded ; that at  the date of the execution of the mortgage 

l l r  llie Bardill a i ~ d  tlte mortgage to the defeildant on the 
12th of February, 1878, tlte crops therein conveyed Rere 
:lot ~ ~ l a n t e d ,  but wfre plal!tcd on the 24th of May following, 
tile date of the execution of the second mortgage to de- 
fendant Joncs ; that  during the fall of 1878, the said Bisliop 
delivered to defentlailt five bales of cotton which mere 
raised during the J ear 1878 upon the land described in the 
mortgage to said Mollle Barclin and K. R. Jones, and the 
proceeds of the sale of said cotton, to wit, one hundred and 
fifry seven dollars, were applied to the payment of the notes 
described i n  the mortgages to said Jones and failed by 
twenty-three dollars of satisfying the same;  that at  the 
time of the receipt of said cotton, the defendant had no no- 
tice of the lien of the plaintiff other than the notice given 
b~ the registration of plaintiff's mortgage. At the time of 
the execution of the mortgage from Bishop to  Bardin, to 
wit, Dec. l l t h ,  1877, the said Bishopt was living in  Jones 
county and had at that  time bought the farm upon which 
the crops referred to were raised arid had moved some of 
his personal property (two Ioads of corn) to said farm, but 
on account of the refusal of the lessee of that  year to sur- 
render the premises, he did not move his family and the 
residue of his personal property until the first of January, 
l 8 i8 .  Bishop lived on said farm during the year 1878 and 
cultivated the same upon wh ich  the cotton referred to was 
raised. 
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The plaintiff demanded payment of the balance clue 
upon the note, to he made out of the proceeds of the sale 
of the cotton. His  Honor upon the facts ordered the action 
to be dismissed, and the plaintiff appealed. 

Messrs. Connor. & Woocln~tl, for plaintiff. 
M r .  F. M. Simmons, for defendant. 

ASHE, J. The  record in  this case presents three questions 
for the consideration of this court. 

1. Are tile words " conveys a lien upon each an11 every of 
snid crops to be cultiwted a ~ l d  inade upon the snid luiid or  
farm during the year" wed in  the deed, executed by the 
said Bishop to hlol!ie Bardin, sufficient to create a mort- 
gage ? 

2. Can a mortgage be given upon a n  unplanted crop? 
3. Was Crave~i the proper coullty for the registration of 

the mortgage ? 
Upon the first point we are of opiniou the language used 

in the deed is sufficient to constitute a mortgage. " No 
particular form is necessary to coiistitute a mortgage," so 
the words of the deed clearly indicate the creation of a lien, 
specify the debt to secure which it is given, and upon the 
satisfaction of which the lien is to be discharged, and the 
property upon which it is to take effect. Jones on Mort- 
gages, 60 ; In NcAffrey v. Wood, 65 N. Y., 459, i t  is held " no 
special form of words is necessary to constitute a mortgage. 
The statement that the creditor is to have a lien, aud that 
on default he may take possession and sell i n  the same man- 
ner as in cases of chattel mortgage, sufficiently discloses the 
intent." 

I n  the case of DeLeon v. Hegun, 15 Cal., 483, i t  was de- 
cided by the supreme court of that state " tha t  no particular 
words are necessary to create a mortgage. The words we 
mortgage the when accompanied by a provision for 
the sale of i t  in case the money recited in the instrument. 

21 
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as being thus secured, b?  n ~ t  paid, ara clearly suEicient . 
And ill Langdon v. BuU, 9 Wendell Rep., 80, where the  ac- 
tion was founded upon a n  instrumcut which ran thus :  
" Now therefore for the paymetlt of said notes, I hereby 
pledge aud give a lien on the said engine to t h e  said Lang- 
doll, and  in case the  notes are  not paid, hereby consent t h a t  
La~lgclon sllall hold the  same as security and  see himself 
haru~less,  i t  being unders:ood that  I keep possession of t h e  
szme until the t i ~ e  (,owes for the lmyment of the notes, 
nnd in  case they are not  pnid, Lailgdon lnily take tlw snme ;" 
It was Ircld, thdt t&s instrument contained ;ill the essential 
:it tributes of a mortgage of personal propel ty. 

In our c x e ,  the  instrunlent not olily conveys a lien on 
the property to secure tlrc defendant, but  gives the  power 
to the  vendee, in the erc.~!t of a fiiilure to meet the  payment - - tit maturity,  to take possesqion and sell. These p r o v i i i o ~ ~ ~  
clearly constitute it a gooil chattel mortgage. 

As to the  second point, whether a n  unplanted crop is the  
~ u b j e c t  of a mortgage: T h a t  question has bees exl)le-.ly 
decided i n  the  :rffirmntive a t  this terrn of the  court in the 
case of Cotten v. If'illo~ighhy, m i t e  73, and i t  is unnecessay to 
add ally authorities to t l~ose  there cited. 

As to the rernainiug qllestlon, whether Craven was tile 
Ijroper county for t l ~ e  reg~stration of tile mortgage we are  
of opinion the registration in tlint county is sufficient, upon 
tlle authority of Simpso~z v. dlowis ,  3 Joues, 411. 

I n  our case the  mortgage was executed on December t h e  
11th) 1877, and registered in Craven county Dccenlber t h e  
28th, 1877, and at the  t ime of the  esecution of the  mort- 
gage, Bishop was residing i n  Jones county, b u t  had pur- 
chased the farm on which the  crop was to be made and was 
i n  the  act of re:novillg to i t ,  anJ had moved some of his 
personal property, a n d  was only prereii ted from removing 
h i s  fanlily and  the re~nttinder o f  h is  personal effects, by the  
the refuzal of t h e  lessee of the  premises to surrender the 



pnssession before the first of January. But he did not move 
on the first of January, and lived iipon the farm in Craven 
county, upon which the cotton in  question was raised, du- 
r ing  the year 1878. 

I n  the case of Simpson v. illbsris, s~cp~a ,  the plaintiff had 
purchased some slaves from David Simpson and took a bill 
%of sale for the same. They both resided in Uuion county 
when the bill of sale was executed, and the slaves were sent 
soon after. the purchase to the county of Mecklenburg, where 
the plaintiff owned a plantation on which the slaves were 
kept until the plaintiff reinoved to the same pl,zce, and his 
father David Sirnpson, near there. The bill of sale was 
proved and registered in the county of Mecklenburg, and 
on the trial of the cause, the defendant objected to its re- 
ception as evidence, because, as lie insisted, it should have 
been registered in the county where it was executed itnd 
where both parties resided a t  the time of its execution. 
Chief Justice XASH who delivered the opinioti of this court 
held the registration sufficient. " One object," he  said, of 
the registration act is to furnish those who deal with the own- 
ers of slaves a ready m y  of ascertaining their title to tlleln. 
Another is to ascertain where slaves are to be give11 in  under 
%he revenue laws. The purchnser, the plaintiff, residing in 
Mecklenburg county, and the slaves being there, would 
ilhturally search the register's office of that county to ascer- 
tain his title." So in our case a creditor of Bishop propo- 
sing to take a lien on his crop for supplies to be furnislled, 
or a mortgage to secure a debt in the year 1878, would 
hardly have looked to the registry of Jones county for in- 
cumbrances on his crop to be raised on his farm in Craven 
county, but would naturally have searched the registel's 
office in the latter county where he resided nnd where the 
crop was to be made. The  cases are analogous. Bills of 
sale oi slaves were required to be registered in the county 
where the purchaser resided, when he took the actual posses- 



I N  THE SUPREME COURT. 

- -- - 

sion of the slaves, Rev. Code, ch. 37, 8 20, and chattel 
mortgages in the coullty where the mortgagor resided. Bat. 
Rev., ch. 85, 12. 

The  registration of the mortgage we think was suEcient. 
If i t  is not within the letter, it comes within the spirit of 
the act. There is error and the ~udgn len t  of the superior 
court is reversed. 

Error. Reversed.. 

JOHN G .  JOXES v. C. W. BCNI<ER. 

Province of Court and Jury-Boulidn~y. 

1. The  construction of a written instrumelit or other co~itract  whose 
terms arc  ascertained shonltl be dctcr~uined by thc jr~tlge, and it is error 
t o  refer such construction to the jwy.  

2. Where a tract of laud is described as " brginning at  a point of a riclge 
near some large rock., on the so~ t th  ehst-side thercof, abo~ i t  two chains 
east of Stewart's creek, and rllns up the ridge north," kc., and there 
is evidence tending to  F ~ o \ \  largr: out-cropping rocks a t  each end of 
the ridge, the beginning 11 ill be fixed a t  the sor~tli east elid or sick of - 

the riclge, and t74e reference to thc rocks mill be considered as descriptive 
only, ancl as meant to niil in : ~ > c ~ r t a i n i n g  the position of the point on 
the  south-east side of tlie lid:?, a:lrl not to give untlue pro~ni~ienee  to 
the rocks. 

(Buiwtt  v.  Thompson, 13 Ired., 331 ; ,lfors7~a12 v. Fisher, 1 Jones, 111 ; 
C:mk v. Vngoner, 73 X. C , 70 ; ; . I ~ L I L S O I L  v .  R a y ,  72 N. C., 273, cited 
and approved.) 

CIVIL ACTION t o  recover land, tried a t  Fa l l  Term, 1879, 
of SUKRY Superior Court, before Gilniw, J. 

Vmclict and judgment for defendant, appeal by plaintiff, 
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Messrs. George B. Everitt and Rende, Busbee & Busbee, for 
plaintiff. 

Messrs. T'atson & Glenn, for defendant. 

S ~ ~ I T H ,  C. J. Several exceptions taken by the appellant 
appear on the record of which it is necessary to consider 
one only, which in our opinion is decisive of the case. 

The plaintiff claims the land in dispute under a succes- 
*ion of deeds extending back to the year 1818, the last of 
which was executed to hinlself on November 5th, 1871, and 
a continuous possession of the respective owners down to 
t h e  dt>fendant's entry in 1874 or 1876. One of the deeds 
constituting his claim of title, made by the sheriff of Surry 
i n  the year 1847, pursuant to a sale under execution con- 
ferring authority on William Slade, describes the boundary 
line i n  these words: "Beginning at  a point of a ridge near 
some large rocks, on the south-east side thereof, about 
two chains east of Stewart's creek, and runs up the ridge 
north," $c , and this description is followed in the deed from 
Slade to Solomon Graves, whose executors by virtue of his 
will convey to the plaintiff. The location of the ridge called 
for is conceded to be as laid down in the surveyor's plat, 
and there was evidence tending to show large out-cropping 
rocks a t  each end of the ridge, and the contention was 
whether the beginning was at  the rocks on the soutll-east 
side of the ridge, or on the sooth.east side of the bed of rocks, 
cropping out a t  the north.east eud of the ridge. I t  was acl- 
mitted in the argument that if the line started at  the south- 
east end or side of the ridge, as the plaintiff insisted, his 
right of recovery could not be resisted, and the controversy 
is thus narrowed down to the simple inquiry as to its posi- 
tion as described in  the sheriff's deed. 

At the trial before the jury, the defendant's counsel argued 
that  ihe proper interpretation of those descriptive words 
required the beginning to be fixed a t  the south-east side 
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of the bed of rocks, and that the word " thereof" referred t~ 
its nearest antecedent, the rocks, and not the ridge, and asked 
of the court an  instruction to this effect. The court de- 
clined so to charge, and told the jury i t  was a question for 
them to'detormine upon consideration of all the evidence 
bearing upon it. The  plaintiff, although he did not ask 
all?. qpecific ruling favorable t,o his own contelltion as to the 
legal import of the language of tho deed, a s s i p s  for error- 
that the court did not construe it and tell the jury that the 
word " tl~ereof" rneant the ridge and designated the begin- 
ning at its south.east side. 

It is too well settled to need the support of argument or 
authority that the construction of a written instrument or 
o t l m  contract whwe terms are accertained, is a matter of 
law to be determined by the judge and not left to the un- 
certainty of a jury verdict. It was then hie duty to  put 
an inter1)retntion upon the words, and tell tile jury whether 
thcy required the location of the beginning of the bound- 
ary li11e at the one or the other place, or at  some o i h e ~  place 
tlif&rent from citlier, and it was error to leave the question 
to t l ~ e  jury. The  deterniination of this poillt is conclusive 
of the col~troversy, since i n  the one case the locus is within,. 
:-\ncl i n  t l ~ e  other w i t h o ~ t ,  tlle plaintiff's boundaries. 

Ollr o ~ ~ i n i o n  up011 this question is with the plaintiff a n d  
su111)orts 11is construction of' his deed. 
I. It is ma:lifest a point i n  the ridge is intended, near 

some litrge rocks, arid more definitely pointed out as. being 
on the south-east side of the ridge. The reference t a  t h e  
rockc near by is descriptive only, and is obviously to aid i n  
ascertiiini~ig the position of the point 011 the south east side 
of the ridge, and ;lot to give undue prominence to the rocks 
themselves. 

2. This interpretakion is supported by the further descrip- 
tion that it is "about two chains east of Stewart's creek:" 
and the line thence " runs up the ridge north," the ridge, 
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being still the prominent object, and the line commencing 
at its south-enstern side, in order to fulfil the two conditions 
of running " ufl the ridge," and in a northern direction. 
These requirements do not admit of the beginning on the 
north-west e r ~ d  of the ridge, for then the line extended 
north would riot ran up the ridge but leave it altogether. 

3. A diff'erent construction involves the snbstitution of a n  
object meutioned only for t t ~ c  purpose of idel~tifiration in 
place of the point wl~ich the reference only seeks to ascer- 
tam, and thus there would be two points, and obscurity re- 
sulting from the very words employed to produce certainty 
in the description. 

I t  is the province of t l ~ e  judge to tell the jury what are 
the boundaries of tlie land conveyed according to the terms 
of thc description; of tile jury to ascertain where are the 
ot$xts called for and  by wl~ich t l ~ e  boundaries are con- 
trolled, and to fit the description to the thing described. 
Bwtzett v. Ti~ompson, 13 Ired., 379 ; illnrsl~all v. Fisher, 1 
Jnnes, 111 ; Clarl: v. TVctgone~, 70 N. C., 706. 

The jury ought to have been directed to find the begin- 
ning of the line nt a point on the soutll-eust side of the 
ridge, near to a bed of rocks if such could be found, aud 
t h e n  run  i t  up the ridge a northern course, pursuing tlie 
other calls of the deed. For failing so tu charge and leav- 
ing the matter to the jury, he eommitterl an error of law 
which is preseuted for revision on the plaintiff's appeal. 
Had the error beell corrected by the verdict and thus no 
injury done the appellant, no exception therefor could be 
entertained. Jolmson v. Ray,  72 N. C ,  273. But the error 
was not thus remedied and the plaintiff is entitled to a new 
trial. Judgment reversed and new trial awarded. This 
will be certified. 

Error. Venire de g~ouo. 
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H. V. CUXNINGHAM V. B. W. BEILL. 

Y ~ust-Husband and Wife-Injunction. 

A husband, as agent for his wife, purchased for her a tract of laud but 
gave his orvn note for the price and took the title i n  his own name. 
The greater part of the pn~,chase molley was paid out of the wife's 
funds, and the husb ~ n d  afterwards conveyed the land to his sons in 
trust for the uife : 
Held, That the wife was entitled to demand a conveyance to herself 
on the payment of the balanre of the purchsse money. and an injonc- 
tion to restrain the vendor from selling the same under execution to 
satisfy an inclepeuderit claim held by him against the husband. 

Dulu v. Young. 70 N. C.. 4310; Dockery v. French, 69 N. C., 30s; &yopa 
v. Akin, 78 N. C., 258. cited and approved.) 

( 

MOTION to  vacate a n  iujunction heard a t  Fa l l  Te rm,  1879, 
of MACON Superior Court, before Graves, J. 

T h e  mater ia l  facts are t h a t  in August ,  1875, D. C. Cun-  
n inghanl ,  t h e  husband  of plaiutiff, as agen t  for her ,  pur-  
chased of defendant a house a n d  lot in t h e  town of F r a n k l i n ,  
Macon county,  a t  t he  price of twelve h u n d r e d  dollars, pay- 
able  i n  s ix  equal  a n n u a l  iostalmer~ts,  i t  be ing  left t o  t h e  hus- 
b a n d  to  manage  t h e  t rade  a n d  have t h e  t i t le  secured to  her, 
as h e r  sole a n d  separate estate. 011 m a k i n g  t h e  purchase  t h e  
husband  gave h i s  own notes for t h e  money a n d  took a deed 
conveying t i t le  to himself, a n d  a t  t h e  same  t ime  re-con- 
veyed tlle house a n d  lot  to defendant to  secure t h e  notes for 
the purchase money as they should fall due.  

It is alleged i n  the  complaint  t l ~ a t  t h e  plaintiff sold a 
t rac t  of l and  belonging to he r  i n  order to raise t h e  money  
to  pay for the  tow11 property, aud that t h e  notes secured by 
t h e  mortgage h a d  been very  near ly  al l ,paid by her ,  a n d  
H i s  H o n o r  finds as a fact i n  the  case of appeal made  o u t  b y  
h i m ,  tha t  t h e  paymellts, so far  a s  made  were made  as agreed 
on e i ther  by t h e  plaintiff i n  person o r  b y  means  furnished 
by her,  o r  derived from her sep r s t t e  estate.  
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T h e  husband, D. C. Cunningl~atn,  in 1876, executed a deed 
purporting to convey the  said house and lot to two of t h e  
sons of the marriage in  trust for the  plaintiff, and she uow 
occupies the  same an(l  has so done ever since the  purchase 
but  recently tlie defendant has sued out an  execution on a 
judgment he  11ad against D. C. Cunningham i n  1870, for 
a debt other t h a n  the one secured l ~ y  tlie mortgage, and is  
now t l~rea ten ing  to s ~ l l  thereunder the  equity of redemp- 
tion in said l a n d  as belotlging lo D. C. C u i ~ n i n g h a m .  

This  action is brought by the plaintiff to redeem the land 
on the payment  of whatcver surn may be due orl the  mort- 
gage, a n J  praying to hiive tha title thereof conveyed to her ,  
and pending the suit to re~tl .ain the def'enditnt from selling 
any  snpposed interest of D. C. Cunningham therein. 

Upon t h e  plaintiff's application, the  judge gr;lnted a n  in-  
junction as prayed for, with an  Order to show cause, and a t  
the  day appointed, o u  motion of defendant on answer filed, 
H i s  Honor  vacated the  injunction, and  from t h a t  order the  
appeal is taken. 

Messrs. Bende, Busbee & Busbee and  T. lil Davidson, for 
plaintiff. 

Messrs. ilferrimon, Fuller &. F d l e ~ ,  for defendant. 

DILLARD J. I t  is unnecessary to recite or refer to a n y  of 
the  particular averments of the answer of defendant as  
bearing upon t h e  question of thz legal correctness of the  
order vacating the injunction, inasmuch as o u r  opinion pro- 
ceeds upon the  facts above enumerated, taken from the 
judge's statement of the  case and from the  allegations of 
the  complaint not controverted, or a t  least not  denied from 
a n y  knowledge to the contrary on t h e p a r t  of the  defendant. 

T h e  plaintiff, if the  land was purchased for her a n d  to be 
paid for by her,  and if the same had been paid for i n  whole 
or part  by her  means, had an  equity on extinguishing the 
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purchase money to have a trust declared of the legal title to 
her use and to have a conveyance of the same to her in fee. 
Adams' Eq., 33, 34 ; / ! z h  v. Young, 70 N. C., 450 ;. Lgon v. 
Akin, 78 N. C., 258. Here, the j~ ldge  finds as n fact that the 
paynlents on the purchase money sccured by the mortgage, 
so far as made, were made by tile plaintiff a s  agreed on by  
weansjzirnished b!y her or derived fsom her separate property. 
And thereby an  eqcity arose to the plnilltiff' pro tanto her 
payments, and will arise i n  to to  on full payment, to have 
the trust declared and enforced j11 her favor against the de- 
fendant, the mortgagee of the legill estate; and this equity 
to redeem aud have the title is such a11 interest as entitles 
her by the well established principles of' equity to be heard 
ill its assertion on her original riglit, accruing from her 
money paid, independently of any interest she may have as 
cestui que t ~ u s t  in the equity of redemption conveyed by D. 
C. Cunningham to the two sons in trust for plaintiff in 1876. 
2 Spence's Eq., 660. 

Our case then is the same as a bill in equity constituted 
in  court by a person competent redeem, and against the 
mortgagee holding the legal title; but defendnnt combats 
plaintiff's right and justifies the vacation of the injunction 
on the ground that if he is allowed to sell the supposed 
equ i t j  of redemption of D. C. Canningham, the purchaser 
will acquire only such equity as hernay have in subordination 
to the older and superiur equity of the plaintiff, if such she 
have; and in  such case he insists a court of equity would 
not have interfered, uor ought our present superior courts 
to restrain his execution, but leave the purchaser thereunder 
and the plaintiff to settle their conflicting equities by sub- 
sequent action. 

The position of defendant is certainly correct, that the 
court ought not, as assuredly i t  mould not, enjoin a sale 
under defendant's execution, if under it merely a case of 
conflict of legal titles was created, for the reason as held by 
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us in the case Souther.la,zd v. H a ~ p e ~ ,  ante, 200. A court of 
law formerly by ejectment, and our  preseitt superior courts, 
by actioiz to recover real property under the code, would be 
perfectly competent to pass upon such titles. G u t  the claini 
of the plaint i f  to redeem is a mere eq:lity and this action 
is brought for its assertion, and now if defewlnnt against 
wl~ollz the right is claimed is allowed to sell the supposed 
equity of redemption of D. G. C u n r ~ i n g h a ~ n  in  t l ~ e  land, 
the purchaser under his sale can a t  most only claim a n  
equity, and thus a new rival interest will be created by n 
party to the  cause outside 'of the  cause, colnplicati~tg t he  
matters in litigation and obstructit~g the jurisdictioi~ of t he  
court. We understand the rule to be that when a caube i s  
duly constituted i n  a court of equity, that  court will nl:tke 
n complete and final determination d all rights afl'ecting 
the subject matter of the action, and to this end wiil re- 
quire of the parties to scb u p  all their rights, whetller eqait- 
able or  legal, so as t o  be bound by the decree, and will re- 
strain any  act of a party tending needlessly to ii~crease the  
complications of the controversy. And herlee i n  lhe pres- 
ent artion it was proper to have compelled the def'ericlaltt 
already Iwi'ore the court to set up his claim in the alleged 
equity of redempiion of D. C. Cunningllnm ulltler tile lien 
of his judgment, t ~ n d  thus to have prevented an obstruction 
to the  court. 

The  propriety of restraining a sale under tibe circum. 
stances of this case is not only commended by considera- 
tions of conscience, but i t  is fully cstalulislled and sallctioued 
by the authority of the case of Doclcevy v. Frelzcl~, GD N. C:, 
308, which is similiir to our  case in all its features. There, orlo 
Morrisey executed a deed conveying land to French as trustee 
to secure a creditor his debt and to ir,demnify hiin against 
a suretyship for bhe trustor, and after the debts were paid 
as claimed by Morrisey, he sold and  conveyed by deed to 
Dockery without having had a reconveyance of the legal 
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title from French, and subsequently to this the trustee hav- 
i ng  advertised to sell the land, Dockery brought his action 
to redeem, and for the conveyance of the legal estate; and 
pending the action the sale under the trust was enjoined, 
a n d  this court held it proper on the ground that by it no 
harm would result to any one, and without it much misciiief 
might  ensue to the party claitnillg the right to redeep]. 

We think therefore the court should not have dissolved 
the injuiictioir but continued i t  to the hearing, as it will be 
perfectly competent to the court, a t  the end to adjudge be- 
tweeu the equity claimed by the plaintiff and that claimed 
by the defendant by virtue of his judgment lien on the sup- 
posed equity of redemption of D. C. Cunningnam; pro- 
vided however, that the husband of the plaintiff and the 
two sons to who111 he conveyed the equity of redemption in 
1876, shall be brought i n  as parties so as to have a final de- 
termina:ion of all rights. 

There is error and this will be certified that the injunc- 
$ion may be continued and the cause in  other respects con- 
ducted in conformity to this opiuion. 

Error. Reversed. 

SALLY A. McCLENAHAN v. CORNELIA B. COTTEN, Ex'rx. 

Counter Claim-Executors and Administ~atom 

1. -4 t1efend:zn.t sned on contract in a justice's court may plead as a de- 
fence an  indcpcnclent cross-demand arising ea contmctu, the principal 
of which is beyolid the jurisdictioii of a justice of the peace. 

2. The c lawe of the code which interdicts a ~ e c o n d  action upon the judg- 
ment  of m y  conrt, other than that  of a justice of the peace, w i t l ro~~ t  
leave of the ju lye. was not intended t o  forbid the use of such jud$- 
u e n t  as a set-off' or counter-claim. 
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3. A clefendmt sued as a personal representative cannot use ns a wt-off 
or counter-claim agdiust n creditor of the estiite, a c,:~itii : ~ g r l i l ~ ~ t  swh 
cwclitor purchasetl snbscquently to the rlestli of the testator or i nk . ; -  
txte. 

(McDowell v. Tate, 1 Dev., 249; Kerchner v, McRne, SO N. C., 210, cited 
and npprovudJ 

CIVIL ACTION tried at Spring Term, 3880, of C r r . ~ ~ m a l  
8uperior Court, before Seymour, J. 

In  this action, decided against the plaintiff in a justice's 
eourt, an appeal was taker] to the superior court, and on the 
hearing, the parties having waived a jury and consented to 
a trial of all issues of law and fact by the court, His Honor 
found the facts and the concIusions of law thereon as fol, 
lows : 

1. That  the bond declared on is the bond of the defend- 
ant's testator and is for the sum of $173.20, bearing interest 
from the l l t h  of November 1862. 

2. That  the sum pleaded as a set off or counter-claim by 
defendant is based on a judgment recovered by one A. H. 
Merritt a g a i ~ s t  John S. McC'lenahan and the present plain- 
tiff at  May term 1870 for $201, with interest from the l l t h  
of February 1860, and $23.95 costs. 

3. That  execution was issued on said judgment soon after 
its rendition and returned, nothing to be found to satisfy 
said execution over the homestead, and that no other exe- 
cution was issued thereon. 

4. That  said Merritt assigned the said judgment on the 
docket of the court i n  1878 to the defendant, on w h o ~ e  mo- 
tion, after notice, the judgment was revived in her name 
and leave granted to have execution. 

Upon these facts, the defendant having remitted all of hsr  
claim i n  excess of plaintiff's demand under the order of the 
court, His  Honor adjudged the defendant to be entitled to 
have her counter-claim applied in extinction of plaintiff's 
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tdeht, and gave judgment for costs against the plaintiff, from 
which  judgment plaintiff appealed. 

MY 3T. H. Heeden, for plaintiff. 
Mr. Johr~ .Yn~weing, for dei'endant. 

DILLARD, J. The questions presented on the appeal for. 
lour dctel-minntion are, first, can a defendant w e d  in con- 
tract in a justice's court plead as tr set.off an  independent 
cros:-dPmand arising ex cont~actu, the principal of which is 
beyond the jurisdiction of a justice of the peace, and sec- 
ondly, whether a defendant sued as a personal representn- 
tive rnay purchase ,z cllaim against a creditor of the estate 
s~bsequentlg to the death of the decedent, and avail of it 
as a set off or counter-claim. 

We concur in the opinion of His IIonor on the first 
point, and do not on the second one. 

Prior to the statute of set-off: a party sued for a debt could 
uot a t  law defeat his adversary, by the fact that he had a n  
unconnected legal demand, but had to proceed by a sepa- 
rate action, and the right to apply one debt to another, 
whether of a legal or equitable nature, could not be had 
except i t ]  a clourt of equity. To remedy this evil the statute 
was passed, and under i t  mutual debts between parties, and 
where either party was an  executor or administrator a l ~ d  
there were mutual debts between the testator or intestate 
and the other party, were allowed to be set one against the 
other, arid the statute was of force in our courts of law un4 
iler our former system, and the principle of it now exists 
under the code under the tnore comprel~ensive name of 
couuter-claim. And by the old rules of pleading i t  r a s  the 
right of the party having a set off to avail of it, when less 
than the opposing claim, by plea of the general issue with 
notice of the particulars thereof or by plea of the same i n  
bar wheh equal to or greater than the adverse demand, 
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introduced by the code, and  the11 the  defendant w i l l  have 
judgment  for thcb exc.e+s. 

This  construction is within the words of the code and is 
just in itself, fur no reason can be given why A having a 
debt of two hundred dollars against R,  who has a debt of 
one tilousand dollars on h im,  should h a r e  judg~i len t  for his 
debt n-ithout the riglit i n  B to defeat thi1 action by a plea 
of his larger debt as a set-off in bar. Such a distinction 
between set off set u p  as a bar  and as a teclinical counter- 
claim is laid down as proper to be taken,  by a n  intelligent 
wi iter, (Bliss on Code Plending §36S), ant1 is recognized and 
admitted under  tlie Code i n  New Y v l k .  Tillit~ghast & 
Sheu~nwn Pr:tc. 158; Burnall v. De Groot, 5 Duer 379 ; Prentiss 
v. Gtavcs, 33 Barb., 621. 

In our  opinion therefore the  judgment, if not otherwise 
liable to ohjection, was properly pleadable as a defcfcfice, for- 
merly a plea i n  bar, without any rcmiiLiur whatever, and 
that t l ~ e r e  was no error i n  the  ruling 011 tliis point cxcept 
in  requiring the exceFs above plaintiff's ~ l e ~ n a n d  to be re- 
mitted, which was a n  error against tlie defendant of wliicli 
the  plaintiff cannot c o m p l a i ~ ~ .  

Tlle secolid error is assigned to be in the  a l l o ~ ~ m c e  by 
t h e  court of the  judgment purchased by the  defendatit in  
her  executorial character as a r-et-off to the  plaintiff's debt. 

I n  support of tliis objection i t  is argued tha t  by section 
14 of the  code, a second action upon a j u d g k e n t  of a n y  
court of the state, other than  tha t  of a justice of the  ])ewe, 
is  forbirlden without leave of tile judge of the  court, on 
cause shown, aud therefore i t  is illnclmiesible to use the  
judgment here as a set off, which in legal effect is b u t  a n c w  
action. T h e  answer to tile objection is tha t  the  thing for- 
bidder~ is  an action between the same parties and  we think is 
not  to Le extended to exclude the  use of the  judgrnent as a 
set-&. A second action is forbidden without leave on the 
p o u n d  that as between the parties every fact found and  mat- 
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tcr ndjutlged in a judgment is conclusively establislled, and  
tllcrc is 110 reason to sue on it  again ; but it  cannot be that  
t l ~ c  lcgi-!ature intelidccl to restrict any use of the judgment 
otl~crwise (sucll as by way of set-off) of which i t  was capa- 
hie ns Lctween the original parties, or between tlie judg- 
ment debtor and :my assignee of tlie snrnc ; aud such under 
a s i n ~ i l i ~ r  1)rovision of thc S e w  York code is the coiistruc- 
t i o ~ ~ ,  :111c? we llol,l ought to be under our code. S2e section 
14, C C'. P. ; 2 \Vllitiikel.'$ Prac , 167 ; CLarFc v. S t o ~ y ,  29 Barb., 
2.3.5 ; l l r $ f s  v. B i ~ c ~ ~ ? s t c d ,  4 Duer, G07; X a d z  v. Bmdbury, 23. 
Barb., 331. 

It ba s  further insisted that the jurlg~nent, if i n  every 
o:I~er view admiss~ble ar a .  set off; was inadmissible by 
re;!son of tlle fact that clefendarlt acquired it  by purchase 
s i l~ce tile death of her testator, and as such i t  was her equit- 
able property as an iudividual and i ~ o t  in her represents- 
ti ve chariicter. 

The responsibility of executors in their individual charac- 
ter:, u p o i ~  causes of action arising wl~olly after their testator's 
dt : i t l~ is settled, :uiid i n  llarinony with the authorities estab- 
l i s l ~ i i ~ g  that proposition, we think the purchase by defendant 
of the judgn~ent  on the plaintiff', although it  was in terms 
assigned to her  as esecutris,  made it in law the property of 
defendailt as an  individual. I<c~chne~ v. IlcRae, 80 N. C., 219, 
and cnses therein cited. And being the property of de- 
feiid,int as above described, i t  was not st chose i n  equity due 
in the same right to defendant as that in wliich the claim sued 
u p o ~ ~ v d s  due from her, and hence i t  could not have been 
aliowed as a set-off in a court of equity, wIlich i n  this respect 
follows the rule at law, or a t  least could not, unless some 
peculiar equity intervened, both as to the manner of its ac- 
quisition and  the necessity for its application as a set-OR 
An executor or  administrsator owes the duty to settle up the  
estate by paging the debts and legacies, and distributing to 
the next of kin, and i t  is beyond the scope of tlie trust re- 

22 
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posed in them to purchase up  demands on the creditors of 
the estate for use as a set-off to their demafids. Such a 
conrse if tolerated would involve the estate, or might, in 
unnecessary litigation, and would expose the representative 
to the temptation to claim, and with some show of right, to 
have  a credit as a disbursemefit for the gross amount of ali 
the claims he could buy up  on the creditors of the estate. 

We conclude that under our extended right of set-off and  
counter-claim ucder the code, a judgment purchased by de- 
fendant as executrix ought not to be received and main- 
tained as a oounter-claim, at  least not unless its acquisitio~i 
by the executrix was occasioned by way of payment by a 
doubtful debtor to the estate, or on some other peculiar 
equity, and here no such meritorious acquisition or pecu- 
liar equity is shown. We are of opinion therefore that npoa 
the naked fact of a purchase by defendant of the judgment 
pleaded as a set-off, His Eonor should have held the same 
not maintainable as a proper set-off or counter-claim in this 
action, and the judgment of the court below must therefore 
be reversed and judgtnenit .entered here for the plaintiff; 
and i t  is SO ordered. 

Error. Reversed. 

Proceedings Supplementary to Execution. 

T o  authorize the grant of an order of examination under proceedi~~gs 
supplementary to execution there should bc mnde to appear by atlldavit 
or otherwise ; 
(1) The want of known property liable to execution, which is proved 
by the sheriff ?s return of ' L  unsatisfictl " ; 
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(2) T h e  nun-existence of any equitable $state i n  !and witldn the lie11 ot 
the  judgment ; 
(3) 'l'he e~<8ience of property, choses in action xnd things of vnlne, 
unnfFectec1 by any lien and incapable of levy. 

{Brown v. Long, 1 Ired. Eq., 190; NcXcifhn~~ v. 7Tdker, 66 N. C., 03;  
Hutchison v. Sgnzons,+7 N, C . .  166 : Ireitler V. Lauweme,,Sl N. C., 
G5 cited m i l  approved.) 

PROCEEDIKG supplemental to execution h a r d  a t  8priug 
'Term, 1580, of ROBESOX Superior Court, before E w e ,  J. 

- 

The plaintiff appealed from the judgment below. 

Messrs. Jns. C. HcRae,  fificJ17eill & J fc ik i l l  arid Hinsdde  & 
D ~ v e r w z ,  for plaintiff. 

Mesws. I$'. F. French and Rowland &. ik'clean, for defendant. 

DILLARD, J, In  this case a n  order of examination of de- 
.fendant was procured from the clerk of Robesori counby, on 
proceedings supplelner~tal toexecution on a judgment dock- 
eted in that county, and the order was grounded on an affi- 
davi t  stating the issue of an  execution to the courzty of the debt- 
or's residence and a ~ e t w n  thereof " unsntiSJied " by  the sherifi and 
.of the further fact, that the dcbtor hadproperty wlzich ought to 
be sub@ted to the payment of the judgment. 

The defendant appeared on the day of the examination 
and moved to vacate the order upon objections to the affi- 
davit, and there was an appeal to the judge; and from the 
judgment of the judge disniissing the proceedings the plain- 
tiff appeals to this court, and so the question for our review 
and determillation is, cs to the sufficiency of the sheriff's 
return on the execution and the additional fact stated in 
the  affidavit to warrant the proceeding. 

By the law as i t  was under our system of courts prior 
to the constitution of 1868, a creditor with a legal demand 
had to establish his debt by a judgment in a law court, and 
one  of his remedies for its enforcement was a$. fa., which 
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dealt with legal titles only.in t h i n ~ s  corporeal, excsj t  legal 
rights of redemption, equities of redemption and  other trust 
estates of the debtor authorized to Be levied and  sold unde r  
the act of 1512. Aud whe l~  the legal process was tried out 
and found ineffectual, theu it  was within tlie jurisdic- 
tion of the court of equity to aid the creditor by giving h i m  
relief, as to estates and r ig l~ ts  of the debtor not capable of 
application by an executim, by a decree of the court oper- 
ating i n  the nature of a n  execution. Brown v. Long, 2 
Ired. Eq , 190. To initiate the equity jurisdictiou, it was 
necessary as a general thing to have first issued a$  fa. and  
had a return thereon of " unsatisfied " or ndla bona as indi- 
cnting the insufficiency of the legal remedy, and then by 
bill filed to show forth that fact, and also to nyer and point 
out tbe particulars of estates, interests and choses in action 
beyond tlle reacl~ of a n  excution, for i t  could not otherwise 
appear but that the party's legal remedy aa;s full and  com- 
plete. 

Under our present system, we have not courts of law a n d  
courts of equity as separate tribunals for the enforceinent or 
administration of rights, but we have a, a r ~ i o n  of t he  
powers of each in our  superior courts exercis'ible in bu t  
one form of action; and it has beeu repeatedly decided tha t  
while distinction in the forms bas been abolished, the prin- 
ciples of law and equity still exist, and thwefore it  would 
naturally follow in  our present organiz~t ion that if the 
fruits of a judgment cannot be had by a fi.jcr. with its lim- 
ited reach, the su;ieriola courts could be invoked to help i t  
ont by its decrees in  the nature of' a j .  fd., and  such a juris- 
diction by action we take i t  still exists, nnless it  has been 
taker, :way and made to be exclusively exeroisable tl~roclgh 
proceedings supplementary to execution. 

The code of civil procedure i n  section 264 in  part a t  least, 
118s undertaken to provide for the emergency both in the  
case of an execution reltirned, and of one stid in the Amds  of 
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the sheriff, by declarjng the creditor entitled in both cases 
to an order to examine the debtor concerning his property, 
giving the right, in the institnce of a retnrrl of umxtisfied, 
i n  general terms, without prescribing how the npplication 
for the order is to be made, whether upon an affidavit or 
v i t l ~ o u t ;  and if upon an affidavit, without saying what facts 
it shall contain, but prescribing in  the ease of an execution 
u?~retumzed, proof to bc made by affidavit or otherwise of 
yroperty in the debtor, wliich he un~ust ly refuses t o  apply 
to the debt, as a prerequisite. 

The statute being thus entirely silent in the case of an 
execution returned, and very indefinite in  the case of an 
execution still in  the hands of the sheriff, as to the state of 
facts on which an order of exalniuation is to be granted, it 
v a s  a matter for judicial cor)stmction to dcclare its mean- 
i n g  and to define on what facts and how established, such 
an order might be issued. Actwdingly this court, with a 
gurpose often avowed to construe the code as much in con- 
formity as possible to our f o m ~ e r  system, early settled it, 
t ha t  supplementary proceedings was an extraordinary pro. 
ceeding a ~ d  not to be resorted to except upon necessity, and 
.a state of facts sho~q-ing that i t  will work out " sorilething 
useful to the ends o-f justice, and that the aid of the court 
i s  not invoked for an idle purpose." 

As exemplifying the instances in which that relnedy is 
given, it was decided in  McKeithan v. Walker, 66 K. C. 95, 
that the rernecly lay only "in case the defendant had no 
known property liable to execution, or t o  what is i n  the 
nature of execution," by the latter clause of whieh expres- 
sion is meant, with reference to the facts in that case, such 
equitable interests in land, as altllough adfected with the 
lien of the judgment, were not liable to sale uuder execo- 
Lion under the act of 1812, but applicable by some proceed- 
ing for its sale in the nature of an  execution, formerly by 
bill in equity and under our  new syskem by action. And 
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i t  was further settled that when there was a lien on prop- 
erty, whether by the stat~ztory effect of a docketed judg- 
ment, or b y  a levy of execution, i t  must be shown that a 
sale of such property has been had and the proceeds applied, 
and that the same is insufficient to satisfy the judgment 
before supplernentnl proceedings can be commenced. 

Jt will be noted that by this decision t h e  existence of 
Enown property, r e d  or  personal, which could be sold by erecu- 
tion, or epuiiabb interests i.n land not salablg by executio~~, but 
affected by the lie41 of the judgment, one o r  both, was a bar. 
to supplemental proceedings, until a sale or  the proof of the 
insuficiency of such property by affidavit; arid hence it 
would seem necessarily to follow, that the affidavit required 
Co initiate the proceeding should in terms negative the ex- 
istence of both, or show such property to be of value suf- 
ficierlt ta pay off the judgment. And w further settling,. 
under what state of facts and how established a resort may 
be had t~ this remedy, this court in the case of Eutehison 
v. Symons, 67 N. C., 156, in csmmenting on the requisites 
of a proper a f i lav i t  in the case of an  execution returned' 
"wn~fis j ied," '  as was the executjon In our case, held, that 
such o return showed the non-existence of property which 
could be sold by execution, and that to entitle the creditor 
to a n  order to examine his debtor, his affidavit shouM show 
the fuxthea fact, upon knowkdge or information, that the 
debtor had prsperty, choses in action, or things of value,. 
which ought to, be subjected to t he  payment of the judg- 
ment,, which af course meant things not liable to seizure 
and sale under execution. The  court i n  that case also fully 
assented t s  and appraved the necessity of a sale of any prop- 
erty levied on b3 execution, or  of equitable estates in land  
affected by  the lien of the judgment n ~ t  liable to execution 
under Qhe a d  of 1812, as decided i n  iVcKeithan T. Walker,. 
supra, unless on affidavit of insufficiency as aforesaid. 

Putt ing these two cases together,, we extract,, that  to 
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authorize the grant of an order of examination, these three 
facts must be made to appear by afidavit or otherwise, 
to-wit : the want of known property liable to execution which 
is pi~oved by the sheriff's return of "unsatisfied," the non-exist- 
ence of a n y  equitable estates in land within the lien of the 
judgment, and the existence of property, choses in action and 
things of value unaflectecl by any lien and incapable of levy. 
The  doctrine of these cases as to the requisites of a proper 
affidavit has not been recanted or modified, so far as we can 
find by any rulings of the court since that time, but reiter- 
ated i n  the recent case of IVeiUer v. Lawmzce, 81 N. C. 63, 
and  such a n  affidavit is now in  use in the profession as 
material to indicate the necessity of the remedy in point of 
justice to the creditor, as an  nssurance to the court against 
the invocation of its aid to an idle end, and as a protection 
to the debtor against a discovery of his private affairs from 
the curiosity or other unworthy motive of the creditor. 

To the requisites of au affidavit for an order of examina- 
tion, as settled by the cases cited, we assent, as necessary in 
the case of an execution returned "umafit$ed," and equally 
so in the case of an execution dill in the I~ancls of tl~e sherifi 
notwithstanding t l ~ e  indefinite expression of the statute as 
to the afidavit required in that case, with the addition of a 
negative of any property liable to execution or its suffi- 
ciency to pay the debt, i~~as inuch  as in that case there will 
be wanting the evidence imported by the return of "unsatis- 
fied" by the sheriff. 

This construction of the statute on the subject of supple- 
mental procaeedings is adopted by way of as near conformity 
as possible to the ca sn. under our former system, of which 
i t  is in part a substitute, to have which it was a prerequisite 
to exhaust all liens by levy, and, besides, s l~ow by affidavit 
the non-existence of property which could be reached by a 
f i ,  fa., and the existence of property which could not be 
reached by a 8. fa. 
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Applying the priticiples as settled by the decisions of this 
court, to the  case under  consideration, the affidavit on which 
t h e  order of examinatiou was made, was defective i n  no t  
negativing as a further fact the  existence of equitable es- 
tates i n  land bouud by the lien of the  docketed judgment. 

There  is no error and the judgment of the  court below is 
affirmed. 

Xo error. Affirmed. 

SARA13 F. NcXICHAEL, Ailm'x, and others v. 1\1IZrl'OM HUNT, 
E s ' r  of J:is. NcSairy, and others. 

?'he will of a testator made the following disposition of a portion of his 
estate :* "I give mi l  bequeath to 111y son James, in t r u ~ t  for the use 
and benefit of my son Boyd, the sum of $2,000, to be paid out by my 
son James, as trustee, to the support all11 maintenance of my son Boyd, 
from time to time as his necessities may require ; the said $2,000 to be 
kept a t  interest, and the interest only to be used unless circumstances 
make it necessary to use and spend a portion of the principal. 
There was I I O  limitation over of the f m d  upon the death of Boyd, 
and no residuary clawe to the will. The said Boyd was of feeble 
intellect and afterwards became a l~ulatic ; 
H d d ,  that the beqnest to the use of Boyd was an  absolute interest 
and at  hi? clentli went to his administrator. 

(Donnell v.Nnteer, 5 Ired. Eq., 7 ;  Whedbee v. Shanizonhouse, Phil. Eq.,  
283, cited and approved.) 

CIVIL ACTION beard upon exception to a referee's report  
a t  Spriilg Term, 1880, of GUILFORD Superior Court, before 
Se$mow, J: 

T h e  plaintiffs appeaied from the rul ing of the  c o ~ l r t  
b elaw. 
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Ncssrs. Scotf tk Ccildzticll, for pl ni n tiffs. 
311.. Jcis. 2'. Morcl~cat l ,  for defc>ndnnts. 

SXITI-I, C. J. T h e  on:? exception brought up 1,y the  
plni~itiff\ '  appcnl for our  co~iriclcr,ition is to t'le ruling of 
tile c3ourt i n  constriling tlie fuurth clause of the  v i l l  of 
James ;\.lcSairy. T h e  tectntor tlictl in  Octol~cr, 1840, a n d  
I se~~uea t l~cd  tllercin a3 fol low : I give and bequenth to tny 
son Jatum ?vlcS:liry, in  trust  for the  use and benefit of m y  
son Boyd AlcSairy, the  sum of two tliousnnrl dollnrs, to be 
paid out by nly son J:LIIICS I I ~ X a i r y ,  as trustee to the  sup-  
port  arid t n n i n t e ~ ~ n l ~ c e  of m y  son 1307d McNniry, from t ime 
to t ime as his necessities may  I q u i r e ,  the said two thousand 
dollars to be kept a t  i n t c ~ e s t  nnd the interest only to be 
used, unleis circnmrtances make i t  necessary to use 2nd 
spend a portion of the priilcipnl. 

There  is no litnitation over of the  fund ~ l p o n  the  death 
of the  said Boyd, and 110 r e s i d u n ~ y  clause c o n t n i ~ i d  i n  the  
will. Boyd was of feeble intellect and afterwards found to 
be a lunatic. and upon t l ~ e  death of the trustee, a guardian 
appointed to take charge of llis estate. Eoyd died on May 
17tt1, 1875, intestate, leaving his wife, Elizabeth, surviving 
and  wit t~out  issue. T h e  fund, constituting the 1egac~-, wns 
held a n d  managed by James RlcNairy unt i l  his death i n  
1844, and subsequently passed into the hands of the  de- 
fendant,  W. I\'. Wiley, tlie gaarclian, who now has the  prin- 
cipal unimpaired to be disposed of as the  court may direct. 

H i s  Honor ruled tha t  the  bequest for the  use of Boyd 
was ahsolute and at  his death vests jn his administrator, 
and  adjudged tha t  the  money be paid to him,  overruling 
the  finding of the  referee and sustaining the defendants' 
exceptlon thereto. W e  concur in the  opinion of the  court 
t h a t  t h e  restrictions in~posed upon the trustee in  the  use 
and  expenditure of the  accruing interest were intended for 
t h e  preservation of the  fund for the  life of Boyd, and ceased 
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a t  his death, when the legacy became unconditional and 
free. 

The gift is of the entire sum of two thousand dollars to 
the trustee, for the use and benefit of my (his) son Boyd 
McKairy, and i t  is not qualified or restricted by the direc- 
tions as to the investment and expenditure of the accruing 
interest in the support and maintenance of the beneficiary 
during his life. This was for the preservation of the fund 
and is 11ot a withdrawal of the bor~ntg intended for the 
legatee, and when the directions were executed, the legacy 
became absolute. This construction is necessary to avoid 
a11 intestacy, wliich a testator is not supposed to contem- 
plate when disposing of his property, aud still less when 
the intestacy would relate to a reversionary interest i n  a 
gift of personalty. This construction is in  harmony with 
the current of judicial opinion in the interpretation of sinii. 
Iar expressions. 

I n  Adamson v. Armitage, 19 Ves. 416, the testator gave to 
the legatee the balance of his account in the hands of a 
certain person " with the interest thereon to be vested by 
nly executors in the hands of trustees whom they shall 
choose and name, the inferest arising therefrom to be for her sole 
use and benefit; and S ~ r t  WILLIAM GRANT held that the lega- 
tee was entitled to the absolute interest in the fund. 

So where the testator bequeatlied to his daughter " one 
hundred and twenty pounds per annum, (that is to say) the 
interest of four thousand pounds of my three per cent con- 
solidated annuities," and added, " i t  is my wish and will 
that the interest as i t  becomes due to be added to the prin- 
cipal till she attain the age of twenty-one years, except 
twenty pounds per annum to find clothes," &c. ; i t  was de- 
cided that the bequest of the interest passed the principal. 
Stretch v.  Wutkins, 1 Mad., 253. 

Again it was held that a bequest of " the  interest of the 
remainder (after all 1117 just debts may be paid) I give and 
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bequeath to my mother, A. 5. Wynne, for her life and at  
her decease to Catherine Clough," conveyed the principal. 
Clough v. Wynne, 2 Mad,  lSS. 

The  case decided in this court, Donnell v. M&eer, 5 Ired. 
Eq., 7, proceeds upon the same principle. The legacy ill 
contention was in t h e  words: " I leave three hundred dol- 
lars in the hands of my executors, to yay out to her (his 
daughter) as they see that she needs, if my &ate will afford 
i t  ;" RUFFIX, C. J., says: " The testator intended perhaps 
to entrust his executors with u vague sort of discretion, as 
to the time of payment, but not with the discretion of with- 
holding the payment altogether. The daughter had an ab- 
solute right to demand the whole sutn a t  some time, and 
therefore it is a vested and transniissible legacy, and be- 
longs to the adlninistrator." 

Again, where the testator directed the emancipation of his 
slaves and their removal and sattleinent in  Africa, and ap- 
propriated a portion of his estate to meet the expenses of 
such removal, and the residue of the appropriated fund not 
needed for that  purpose was to be distributed among them 
when they reached the place of destination, and the slaves 
became free before the time designated for carrying this 
provision into effect, the court determined that the whole 
fund belonged to them, a1 though they remained iu the state. 
Whedbee v. Sltnnnonhouse, Phil. Eq., 253. 

The couusel fer the appellant in  support of the construc- 
tion which made an  intestacy, cited a passage from 2 Roper 
on Legacies, 333, following the cases we have quoted from 
that  author, in  which he says : " If however from the nature 
of the subject, or the context of the will, i t  appears t l ~ s t  the 
produce or interest of the fund was only intended for the 
legatee, the gift of the interest will not pass the principal.'" 
The  proposition, the correctness of which may be admitted, 
although no authority is referred to from which the precise 
meaning and extent may be ascertained, does not bear upoli 
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the bequest adoers8ly to the views we have expressed. Not 
only al-e there no words of limitation used to confine i t  to 
t h e  life of the legatee, nor disposition of the reversion, but 
the early decla~ation in the clause clearly indicates the tes- 
tator's purpose that Boyd should have the  money absolutely, 
and  this pnrarnoont interest must prevail. 

We therefore affirm the ruling of the court below in  s u s  
kaining the exception, This will be certified. 

No error. Affirmed, 

E. H. YEARBIN v. SCSAN SILER and others 

2. Where an official duty is juclieilzl in its chamcter, it is personal to the 
officer, and he c:~nnot act by another, but where no discretion or jn- 
clicinl f~mction is to be exercised. the offlcer may lzot in person or by 
another. 

2 .  The service of a s.ummoas by the ooroner in a case where the sheriff is 
intewsted. being the discharge of a purely ini~iisterial duty, may be 
~iiade by a, deputy of the coroner's appointment. 

(Boz~daiid v. I'liovpso~t, 65 N. C., 110, cited and approved.) 

l l o ~ ~ o , . :  tc3 dismiss an action heard at  J m e  Term, 1580, 
of WAICE Superior Court, before Gudgcr, J. 

Vpon t l ~ e  ft~cts set out i n  the opinion, the motion was 
allowed and t h e  plaintiff appealed. 

Mr. JValtcr C l a ~ k ,  for plaintiff. 
Nessrs. Gilliarn &. Gatling, for defendnn ts. 

DILLARD, J. By the act of l87%'73, ch. 1, and other sub- 
sequent acts, llie county of IYake has four regular terms of 



the  superior court in a year, of which two are return tcrm4 
for all  original and final proeess in  civil causes, to-wit, Fub- 
zuarg and  August terms, and by the act of 3576-'7'7, cll. 
85, $3, a sun~inons  issued Inore than ten d t ~ y s  before its re 
turn term, if executed within the ten dnjs ,  is directed to be 
placed on the buinlnons docket and cont,iriuetl to the n c x ~  
term of the  court a t  which it shall be treated as if said l iest  
term had been the  return term thereof. 

The plaintiff in this case sued out l ~ i s  suninlolls from the 
clerk of Wake sul)erior court on the 6th  of August 1S79. 
retarnable to its proper return term i n  the same month,  a n d  
more than  ten clays after its issue, directed to the  coponer of 

Uacou county, a110 executed t h e  same by one Alrmiu, 
specially deputed by h i m  for tha t  purpose, on a day Its3 
than  ten days before the  return day. The  runlrnol~s w l ~ e n  
retui-ued wis  entered on the sulrlrnons docket a t  the August 
term,  and the defe~idants then entered a n  appearance by 
mark ing  the names of their counsel, and again a t  J a n ~ a r y  
term next after, the  same entry of appearance by defendants 
was still on the  docket. A t  the  February term. 1880, which 
was the next  regular return term after tile return term 
n a m e d i n  t h e s u m u ~ o n s ,  the  plaintiff filed his coinplaint, aud  
then the defendants entered a. special appearance on a motion 
to dismiss for h s u f i c i e n t  service, and from the judgment of 

the  court belov,- clisrnissi~~g the  action, this a p l m l  is takcn. 
I n  this court i t  is urged as error i n  the judge below, tha t  

h e  held the  service by the coroner by deputy to be iusufici- 
ent ,  and als6 in  enter ta ini t~g the nlotion to disrniss after the  
entry  of a general appearance to the  action. 

T h e  only point necessary to be considered in  the  case is 
whether the  coroner could execute the  sulntnons by A 

deputy against the  sheriff who was a party to the  action. 
Blackstone, in his commentaries, says, "the office a n d  

power of a coroner are, l ike those of sheriff, either judicial 
or ministerial, but principally judicial ;" a n d  h e  fur ther  
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says, t l ~ t  when just exception exists to the sheriff for 
suspicion (of partiality, as being interested in a suit or of 
kindred t~ a party, writs to be executed should be directed 
to the coroner, who in such case acts as the sheriff's substi- 
tute and in a purely iilinisterial character. 1 Blackstone, 348 
and 349, See also to the same effect Cornyn's Dig,, Oficer. 

The rule in matters judicial is delegutua non pot& delegare,, 
hut in duties ministerial, the officer may act in person or 
by a deputy of his own choice and appoiutment, Broom's 
Maxims, 806 to 809 and authorities supra, Where the duty 
5s judicial in its character, i t  is personal to the officer and 
he c a m o t  act by another, but where no discretion or judik 
cia: function is to be exercised, the officer may act in  person 
o r  by another. The 11~ture  of the duty rather than the title 
of the officer seems to settle the question whether there may 
be a deputy, Abrams v, Evwin, 9 Iowa, 87; Whitfovd v. Lynch, 
10 Kansas, 180; Rov~land v. Thompson, 65 N. C., 110. 

Hence i t  is that although a sheriff in some of his duties 
is a judicial officer and as such may not act by deputy, 
yet in  the main his duties are merely ministerial, and as 
to such i t  is implied, when not so provided by statute, that 
he may act by a substitute. And in accordance with this 
view the practice has been with us with reference to a 
sheriff. So likewise it is held in regard to the clerk of 
the court, H e  has powers judicial and also ministerial, 
and the rule is applied to him that he  must act personally 
in  the first class of duties but may by deputy in  matters 
ministerial. Rowland v. Thompson, supra. 

We think the coroner in like manner has powers and 
duties of the double character in him, and that whenever 
he acts in the place of the sheriff in  the execution of a surn- 
mous or other merely ministerial service, he may act by 
deputy just as the sheriff might, whose right so to act with 
the restriction above mentioned is conceded, The  expres- 
sions of the law writers and decisions of the courts to the 



effect that a coroner can not have a deputy apply, solely to  
judicial duties. 

When the coroner acts i n  the place of a sheriff in the 
ministerial duty of serving a summons, there is no reason 
nor precedent against his employment of a deputy, and to 
hold the contrary in so~ne  of the contingencies which mag 
happen, such as the death or removal of the sheriff frorn 
office, i t  would be quite impossible for him in person to pel- 
form all the duties, and the administration of justice would 
be retarded or denied. We think the existence of the power, 
when acting iu place of the sheriff, to act by deputy in the 
service of process, though riot expressed in terms, is implied 
in the following acts which refer to a coroner when act i t~g 
in lieu of a sheriff: Bat. Rev., ch. 26, 5 2 ; ch. 106, $5 7 
and 24; ch. 35, 9 37;  ch. 17, § 73, and in Rev. Code, ch. 31, 
85 121 and 122. 

There is error in the judgment of the court below in dis- 
missing the action, and this will be certified to the end that 
the cause may be proceeded with. 

Error. Reversed. 

Consideration-Statute of Frauds-Assignment of Chose in 
Action-Measure of Damages. 

1, An executory agreement by one who hdds a judgment constitatinga 
paramount lien on land, to assignathe same to another incumb~rncer 
whose lien is subject to such judgment, and also to an intervening 
mortgage, is snfficient consideration to snpport a promise bf the pro- 
posed assignee to pay therefor one third of the amount of such j u d g ~  
ment. 
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2. 'l'tle statute of frauds does not rcquire that a juJgrneut constituting 
a lien on land shonld bu assigned by a written i ~ ~ ~ t r ~ l m e n t ,  

3. An intent to sell by one party and an intent to buy in the other, at a 
price ngreed, with s w h  condnct as means that one relinquishes all con- 
trol of a chose in action and th6 ~t7ie~i lswrnes to regard it as his own, 
with notice to the debtor of what hcs occurred, constitutes nn assign- 
ment nild a constr~~ctive delivery of such chose so as to divest the as- 
signor of d l  his former owner.sl~ip. 

4. While it rnny be desirable that the nsignment of n jndgment should 
appear of record, an entry thrreof upon the rvcords of the court ren- 
dering it. is not necessary to complete such assigan~ent. 

6. 111 this case. the measure of the pl:kintiff3s damage is the contract 
price, oue-third of the amonat of the judgment. 

(Millev v. Hoyle, 6 Ired. Eq.. 269;  Hymnn v. Deaereux, 63 N. C.,  624, 
cited and approved.) 

CIVIL ACTION commenced before a justice of the  peace, 
a ~ d  tried on appeal a t  Fal l  Term,  1879, of ONSLOW Supe- 
rior Court, before Eure, J. 

Judgment  for plaintiff, appeal by defelldant. 

MPSS~S, R. W, NNixo~$ A. G. H ~ ~ b b a r d  and  Battle & Mordecai, 
for plaintiff. 

Messrs. Green & Stevenson, for defendant. 

DILLARD, J. T h e  case was th i s :  One Mills had a judg- 
ment  docketed against W. M. Coston, which was a prior 
lien to any other on the lands of the  debtor. Subsequently 
Coston executed a mortgage ou his land to secure the  credi- 
tors therein named, a n d  tha t  being duly registered became 
the second lien on the land, and after the  registration 04 
the  mortgage the  presellt plaintiff recovered two justice's 
judgments against Coston and had them docketed, whereby 
he acquired the third lien. 

I n  this situation the  two judgment creditors, Mills a n d  
~ i n b e r r j r ,  issued execations, under  one of which, the  entire 
estate in the  land, a n d  under  the  other, only the equity of 
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redemption could have been sold, and when the property 
was being cried by the sheriff, t he  plaintiff as he alleges 
sold his two judgments to Koonce at  the price of one-third 
*of their amount, and the money not being paid, this actiori 
was brought to recover the agreed price. The defendant 
by his answer denies any sale, executed or executory, of 
plaintiff's judginents to him at  any price, and to settle the 
question c~f sale or no sale, the court sub~uitted to the jury 
the issue: " Did plaintiff sell the judgments to defendant 
for oue-third of their amount? and the jury i n  their ves- 
dict respond " yes." 

There was no exception to the admissiol~ or  rejection of 
evidence, nor to ally instruction to the jury, but as  we un- 
derstand from the statement of the case of appeal, the case 
was treated i n  the court below as a verdict for the plaintiff 
subject to the opinion of khe court upon certain points 
raised by the evidence, and so understanding it, we will 
proceed to consider the supposed errors of the judge in  his 
conclusion thereon. 

1. I t  was contended by defendant that  the assignment of 
the judgments to him, conceding i t  to be made, was no con- 
sideration on which the promise sued on could be supported, 
and that plaintiff, on  that account and for the additional 
season, that nothing had been received by him on said j u d g  
ments, could not recover. The  right of plaintiff to recover 
i n  no manner depends on whether the defendant has or will 
ever collect the judgments. It is true that the plaintiff, by 
reason that his assignment does not pass the legal title to 
the judgments, occupies the relation of a sort of trustee to 
the  defendant in  the sense of being bound to allow the use 
of  his name in actions at  law for their collection and to 
take the proceeds. hut that is ulterior to the consideration 
of the promise on which this action is brought. The prom- 
ise sued on is the promise to pay one-third of the amount 
of the two judgments assigned, and the consideration 

23 
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ie the assignment of the judgments on CosCou. Anything, 
of value or advantage w v i n g  to the promisor from the  
promises is in lew sufficient to snpport promise. I t  is 
obvious that the assignment made,if in  manner s u s i e n t  
to em&le defendant to have execution and al l  other neces- 
sary remedies for the collection of the jdgmen t s ,  (about 
the manner of which we need not at  present consider) was 
a valuable right, and in itself saffkienk to  s q p o ~ t  defend- 
ant's promise, but besides, i.t had the efTect to. put  the plain- 
tiff, the holder of the third l i w  on the land, out of the way 
as a competitor in the bidding, and thereby created 60 de- 
fendant the opportunity to buy at  ea less sum than he other- 
wise couid have done. The assignment if mads: was under 
the rule a sufficient cousideratlon, and so holding, the 
jndgment of His Honor. was rlot erroneous. 

2. Defendant itmisted that the judgments were .a lien on. 
land, a d  that the assignment, even if made, was void as 
amounting to a sale or transfer of interest in or concerning 
land, without a writing as required by the statute of frauds : 
The  debt ascertained and adjudged by the judgmenb was 
the principal, and the lien they had on land was a security 
created by statute and only an incident, and the contract to+ 
assign the judgments was not within the statute of frauds. 
Contraats within the statute of frauds are contracts to sell 
or convey l m d s  ai- some intereet in or  concerning them, in 
the party undertaking to alienate them, and they were re- 
quired to be in writing signed by the party sought to be 
charged, upon the policy to prevent frauds and injuries. 
There is nothing of the character of vendor or vendee in  
this transaction of assigning the judgments, and there can. 
be no necessity of a memoaandnm in writing to be signed 
by the plaintiff, for he has 11.0 interest in the land, but the 
judgment debtor only. It cannot be that a law enacted tw 
protect against, the frauds and iujuries of witnesses in prov- 
ing eales of land, or interests in land, can be construed tcp. 
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extend to and include judgment liens created by the law 
itself as an incident to a judgment. Being. an  incident, i t  
passes with a grant of the principal by mere operation of 
law. Miller v. Hoyle. 6 Ired. Eq., 269; Hymn v. Devereux,, 
63 N. U., 624. 

3. The point was taken that judgment sbould be rendered 
for defendant, on the ground that what is called an assign- 
ment was incornplete and inoperative to pass any equitable 
right to defendant in the two judgments: I t  is unques- 
tionable, that while the judgmeuts were assignable, they 
must Imve been assigned in such manner as to be legally 
sufficient to pass the equitable interest therein, or otherwise 
it would be but executory and the action could not be main- 
tained. No particular tnode of assignment is prescribed or 
required. I t  tuay be done with or without writing, and i n  
any form of nordd, provided the intent to assign be clear 
and some act be done between the parties amounting to a n  
appropriation, or a constructive delivery. Adams' Eq., 54; 
2 Schouler on Personal Property, 676. A11 intent to sell by 
one and an intent to buy in the other, a t  a price paid or 
agreed to be paid, with such conduct or acts as means that 
tile one resigns all future control of the chose, and the other 
assumes to regard i t  as his own, is at1 appropriation intevse, 
and on notice to the party who is to pay ib, approximates a 
delivery of a chattel, and is then called a constructive de- 
livery, arid thereupon the right of the assignee is perfected 
against any possible furlher control of the assignor. Adams' 
Eq., 56; Schouler on Personal Property, 678. Now here 
the jury find the sale of the judgments, and by the evidence 
sent up  as a part of the judge's case, taking i t  rnost strongly 
against the appellant, the fact was that after the land was 
knocked down to the plaintiff, the defendant in execution 
of the agreement had the entry of the sale to plaintiff 
changed into his own name, and he then and there re- 
hearsed the terms of the trade and procured an  indulgence 
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from tne plaintiff for the money which was to be paid him, 
until the next court. And herein there was plainly the 
assent of plaintiff to cease any further control of the judg- 
ments, and of defendant to hold himself to be owner, thus 
making in law a n  appropriation of the judgments to the 
defendant; and besides this, there was a recital before Cos- 
ton, the judgment debtor, of the sale and its terms, and 
therein the equitable interest of defendant was perfected as 
much so as by delivery i n  the case of a tangible chattel. 
We hold therefore that the assigrlrnent was executed and 
the equitable title passed. 

4. I t  was urged that the judgn~ent  docket stood in  the 
name of the plaintiff and Be still had c o ~ t r o l  and therefore 
judgment should not be entered for the plaintiff: The  
answer is, i t  might be most desirable that the assign- 
ment should have been entered of record, but i t  was not 
necessary. I t  is enough if the assignment be made in  
such manner as to give defendant the right to go into court 
and have the aid of the court to enforce the judgments, 
upon any proof of ownership whether by record or other. 

5. IJpon the point as to the measure of damages, the 
assignment of the judgments being determined to be a suf- 
ficient consideration, i t  is evident that the plaintiff ivas en- 
titled to recover the third of the judgments as held by the 
court below. 

There is no error in His Honor's rulings upon the numer- 
ous points made by defendant against the rendition of the 
judgment on the verdict of the jury, and the verdict  nus st, 
be affirmed. Let this be certified. 

No error. Affirmed. 
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W. TURNER, Adnnr., V. J. B. GAITHER. 

Infant-Necessaries-Rat! ficutiolt. 

1 A recovery cannot be had on n bond given by an infant to the atlmin- 
istrator of his insolvent father for money of the estate loaned to ellable 
snch infant to acquire a professional eclucation, on the ground that the 
consideration of such bond was "~~~cessa r i e s "  for the minor. 

2. An explicit acknorvledgme~~t by one after coming of age of a voidable 
indebtedness contracted in  iniancy is not asufflcieut ratification to ren- 
de r  the contr:ict enformtable; there must be an  express eonfirm;ttion or 
new pron~ise, volantarily and deliberately made, with a knowledge 
that there is no existing legal 1i:ibilitg. 

(Freeman v. B~idger, 4 .Jones, 1; Hyman v. Cain, 3 Jones, 111; Jordan v. 
Cofleld, 70 N. C , 110; Alexander v. Hutchison, 2 HnrvBs, 535; Dunlap 
v. Wales, 2 Jones, 351, cited and :ipprovecl ) 

CIVIL ACTION tried at  August Special Term, 1879, of 
IREDELI, Superior Court, before Gudger, J. 

The plaintiff declared upon certain notes under seal, and 
the defendant set up the plea of infancy and statute of lim- 
itations, in bar of recovery. The letter (dated in 1876) re- 
ferred to in the opinion of this court and offered in evidence 
by the plail~tiff to show that the defendant had ratified a n d  
confirmed the contracts made during his minority, is as 
follows : 

Nessrs. W. Turner & Son: 
On a day not long since I received a letter from C. L. 

Turner saying he had papers in  hand, in reply to which I 
will address father and son, and say I have no settlement 
to make with the son, but will deal exclusively with the 
father, or whoever settled the estate of A. B. F. Gaither, 
deceased. According to my memory, Mr. W. Turner has 
very srnall clailns against me, as  the principal of the note 
given him has been paid. The other papers are certificates 
merely showing that one J. 3. Gaither received so much as  
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a part of his interest in A. B. F. Gaither's estate, to be 
accounted for on final settlement-witnessed and signed by 
Dr. Foote. Over three years ago I told Mr. W. Turner I 
was ready to settle whenever he showed me (the oldest heir) 
what went with the effects of said estate. I say so still, and 
claim a right to know. I do not say that Mr. Turner has 
acted dishonestly, but I want him to prove to me by show- 
ing accounts that he has acted honestly. I am not satisfied 
nor will I be until I see both sides of the books. If the 
estate was swept up by debts, show the facts and figures to 
me, then I will have no  more to say. Some of Mr. Tur-  
ner's younger children had a good deal to say rtbout the 
estate and especially the heirs. I t  gored me and I began 
to suspect. The first thing that ever made me surprised 
was a remark made in my presence, namely, that Colonel 
Campbell's estate was wealthy, and when settled went as 
ours did. The  Jatnes property a t  Olin was mentioned as 
belonging to estate, and worthless confederate money poked 
off on estate, and held and secured to administrator (that is 
the Olin property was). I have heard of good deal of dis- 
satisfaction also from Ward's and other estates. Mr. Mc- 
Cubbins told me of meeting Mr. Turner and advised set- 
tling i t  up, but was shocked with eurprise when told that 
W. Turner refused to show what went with the effects of 
the estate, and said as did my legal counsel that the heirs 
ought to have been represented when the final settlement 
was made, in fact the heirs should have been ~ u e d  for set- 
tlement, and not cram off the thing in the manner iu 
which i t  was done. 

Please answer the followil~g questions : Is  not an acimin- 
jstrntor bound for the debts (that are due the estate) which 
he returns as good? If so, why was not William Gaither 
made to settle his debts as well as what mother bought 
a t  the sale, and was forced by threals and intimidalioiis to 
sign a paper which she did not understand. Shame on you, 
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Mr. Turner. Close u p  w e r y  thing as  near as yon can, still 
there will be something unfinished. Ought  not a n  admin- 
istrator .to 'know in two gears how aB estate will close? Did 
you mot terl m e  two years after father" death that  the chi]- 
d ren  would get a thousand dollars and more apiece besides 
She land? Why was the estate not represented on the trial 
a f  the Grant sui t?  What went with all the gold yau re- 
ceived? Was i t  returned as gold, was i t  sold a s  it should 
%ave been for une forty per cent that you charged me for 
t h e  satne gold I Ijetieve as late as the fall of '69? What 
went with proceeds of first sale, second sale, and sale of redl 
estate? What  rent did you collect from William Gaither, 
ancl did you make him refund tile-hundred dollars he took 
frotn his brother's desk? Please give a l id of the debts 
you paid. 1 have beard of only a fev small ones being 
paid. H mns t  sooner a r  later see the records ~f A. 13. F. 
Gaither's estate. Natne the place and I ~'111 make m y  ar -  
rangements and weet you, W. Turner, with any one you 
may select Co have a fair and square investigation, and do 
not say as before that it is none of ~ n y  busiiless what went 
v i t h  the estate. You had no right to a cent from a n y  of us 
-until you showed us where our estate had gone. The  law 
says not, and let us abide by the law. Come square to the 
poixrlli, business is business, let us settle in -a business-like 
manner. (Signed by the defendant.) 

The 9ther facts 1naterjai to an u~iderskmding of t he  case 
are  set out in  the opinion of %his court, 'Verdict aud judg- 
ment  for the plaintiff', appeal by Itbe defendant. 

Mr. J. fi1. Clement, for plaintiff. 
ill,.. J .  H. J!k Covkle, ,for defendant 

'SMITH, C. 3. The action 1s brought on several notes 
under seal and accountable receipts, all of which, except the 
n o b  bearing d a t e  Od~taber .30th, 1869, and a m a l l  s u m  no& 
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disputed, were executed during the minority of tlse defend- 
an t  to the plaintiff, administrator of A. B. I?. Gaither, h i s  
father. The defences set up  i n  opposition to the recovery 
are infancy a n d  the bar of the statute of liruitiitions. Upon 
an acco~liit ordered and reported during the progress of t h e  
cause Letween the plaintiff and  his intestate's estate, i t  ap- 
peared that the a s d s  had been administered and a large 
indek)tecluess still remained unsatisfied. Ttie moneys for  
whic11 the notes and receipts were g ~ v e n  were used by t h e  
klefendailt i n  defraying his expenses in procnring a x ~ ~ d i c a l  
etlucatio~l i n  Pllilarlelphia,and he had 110 other means t l ~ a n  
those furnisllcd by the plaintiff for that  purpose. The  
plain iff i~lsisted that  t he  debt thus incurred was for neces- 
saries, and relied on a letter addressed to hiiir by the defend- 
an t  ill June, 1876, eight years after he arrived a t  full age,. 
as eviclence to repel the bar of the statute and as a ratifica- 
tion of the co~ltract. 

Several issues were submitted to the jury, and  their re- 
sponses in  substance are that  the defendant was under 
twenty-one years of age when the contracts were entered, 
illto; t l ~ e  moneys furnished were necessaries; the statute of 
l imitatior~s is not a bar, and the defendant has since attain- 
ing majority ratified and conficrned the  contracts. 

During the trial the defendant's counsel asked the court 
to cllarge the jury that  " there is no evidence tending to. 
show that the money furnished the defcudant was for 
necessalies, the iutest:itels estate being inso l~ent ,  and that  
money advanced or loaned was not in itself within the 
n ~ e t ~ n i n g  of the term necessaries, for wliicll a n  infant can  
incur a binding obligation. 

The  further instruction was &o asked that  the failure of 
the  plaintiff to make his final settlement of the intestate's 
estate until 1874, eight years after the grant  of administra- 
tion, let in the statutory bar to the accountable receipts and 
preveuted a recovery on them. The court declined so to 
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charge and told the jury that the defendant's letter 
" amounted to a ratification of \he notes and claims given 
by defendatit to plaintiff and also repelled the statute of 
limitations." 

There was judgment rendered on the verdict against the 
defendant and he appeals. 

I. Were the moneys thus furnished and used in contem- 
plation of lam uecessaries for the infant and is his coutract 
to pay therefor valid against h im?  " Necessaries " are de- 
fined by Mr.. Greerileaf to be " such things as are useful and 
suitable to the party's estate and corldition in life arid not 
merely such as are requisite for bare subsistence," and he  
cites as illustrations of the proposition that regimentals for 
an  infant lnen~ber of a volunteer military company, a livery 
for a minor captain's servant, a horse for an  infant nearly 
of age, for exercise under a physician's advice, have been 
held to be it~cluded in necessaries, while money lent to suy- 
ply them was not, unless actually used i n  their purchase. 
2 Greenleaf Ev., 8 365. 

The doctrine with more strictness is thus laid down by 
PEARSON, J.: The general rule is that the contract of an 
i n f s l ~ ~ t  is not binding on him. The exception is t h a t a n  
infant is bound to pay for goods sold and delivered to him, 
provided they are necessary for his support. This  is pul on 
the ground that unless an infant can get credit for necessa- 
ries he  may starve, or, as i t  is expressed in some of the cases, 
a n  infant must live as well as a m a n ;  thereforo, the law 
gives a reasonable price to those who furnish h im with neces- 
saries ad victum et ad vestiturn, that is for victuals and clothes. 
LORD COKE says, (Co. Lit. 172 a) "it  is agreed by all the 
books that an infant may bind himself to pay for his neces- 
sary meat, drink, apparel, physic and other necessaries." 
These last words embrace toarding: for shelter is as neces- 
sary as food and clothing. They have also been extended 
so as  to embrace schooling and nursing (as well as'physic) 
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while sick. In regard to the quality of the clothes and the 
kind of food, he., a restriction is added that  i t  must apprar 
that the articles were suitable to the infant's degree and es- 
tate." I t  was accordingly held that timber for building a 
house of the d u e  of $65 was not n necessary for which the 
defendant could be charged, nlthoilgh the house built was 
appropriate to his estate and s t ~ t i o n  in  society, and lie had 
no other. Free~lan P. Bridger, 4 Jor:es, 1. 

The incapacity imposed upoil a n  infant with the ex. 
ception a s  thus explained, extends equally to expenses 
incurred in acquiring a professional education, and more 
certainly to money loaned for :hat purpose, which, however 
desirable for those whose incans will admit,  are not, in  t l ~ e  
sense of the law, necessaries for which the infant may e~l te r  
into a valid obligation, and we are not at  liberty to e111arge 
.the operation of the exception. In  this case the defenda~lt 
had no estate whatever, and his expectation of deriving 
sornetl~ing from his father's estate. encouraged, as i t  would 
seem from the form of the receipts, by the plaintiff himself, 
has proved fruitless. H p a n  v. Gain, 3 Jones, 111 ; Jordan 
Y. Cofield, 70 N. C., 110. 

11. Does the letter afford sufficient evidence of an intended 
ratification so as to bind the defendant to the fulfilment of 
the sweral coutracts? 

We are of opinion there is error in the ruling of the court 
apon this question also, and 3s to the effect, of the evidence 
in sustaining the finding of the jury upon the second issue. 
" There is ndistinction " says the learned author from whom 
we l~ave  before quoted, "between those acts and words 
which are llecessary to ratify an executor!/ eozztraet and those 
which are safficieut to ratify an  exccuted contract. In  the 
latter case a!ly act anlourlting to an explicit acknowledg- 
ment of liability will operate as a ratification; as in the 
case of a purchase of land or goods, if, after coming of age, 
he conhllues to hold the property and treat it  as his own. 
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Bclt-in order to ratify an executory agreement, made during 
infancy, there must not only be a n  acknowledgtnent of 
liability, but an  express co?~J;rmation or new promise voluntu- 
rily and deliberately made by the infant upon his coming 
of age, and with the knowledge that he is not legnlly/liable. 
An explicit acknowledgment of indebtrnent, whether i n  
terms or by a partial payment is not alone sufficient; for 
he may refuse to pay a debt which he admits to be due." 
2 Greenleaf Evi. B 367. 

To the same effect are the rulings in this state as a few 
references will show: " A n  examinatior~ of the authorities 
applicable to this question " (ratification), says TAYLOR, C. 
J., in  A l e x u d e ~ ~  v. Hutchison, 2 Hawks, 535, " leads irresisti- 
bly to the conclusion that the law is in favor of the defend- 
ant,  and that  the jury ought to have received an instruction 
that  nothing short of an express promise to pay, made by 
the defenda&after he had attained his age of discretion, 
would be sufficient to render him liable i n  this action." 
HENDERSON, J., it] an opinion in the wme  case uses similar 
language: "This  is unlike the promise which revives the 
remedy when barred by the statute of limitations, where 
the bare acknowledgment of a n  umatisfied consideration is 
sufficient; for in  this case there must be n new promise, an 
actual responsibility assu~ned after arriving at  full age ;" 
and he adds, "anything either by words or acts which 
amounts to an assntnption or promise of the debt is suffi- 
cien t." 

When the same case came again before the court (1 Dev. 
13) the Chief Justice, correcting the misappreliension of the 
judge who tried i t  in the court below, who instructed the 
jury if they believed the witness to find a verdict for the 
plaintiff, thus explains his former opinion: " I t  should, I 
think, have been left to t he  jury to determine whether they 
would infer from the defendant's behavior a clear and une- 
quivocal assent to and ratification of the coutract. Any 
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act or conduct on his part, denoting a full assent of the 
mind and leaving notl~ing to doubt and conjecture without 
the utterance of any words, would be sufficient to warrant 
such an  inference." HENDERSON, J., taking the same view, 
remarks: " When it is said that an implied promise will 
take a case out of the statute of limitations but that i t  re- 
quires an  exprkss promise, after full age, to bind a person 
to the performance of a contract, made during his minority, 
all that is thereby meant is that in the first case the law will 
make the promise if there is an  acknowledglr~er~t of a suffi- 
cient consideration ; in the latter case the party must make it 
himself." 

So in  Dunlap v. Wales, 2 Junes, 381, an infant who had 
purchased and given bor~ds for two slaves, after reaching 
full age wrote proposing to return the slaves and pay half 
the debt, and added "if they will not accept the above offer 
I will have to pay them, I suppose, but I shall do so at  my 
convenience, as it will be nothing less than a free gift on 
my part, the negroes being entirely worthless;" and i t  was 
decided that the defendant had not thereby rendered him- 
self liable. 

We have reproduced so largely from the opinions of the 
eminent judges who formerly presided in this court because 
they contain a clear and forcible presentation of the law on 
the subject. The letter produced falls short of these re- 
quirements, and still less authorizes an instruction that  i t  
is itself a ratification, MTithnut detaching single paragraphs 
which are supposed to involve a n  assu~nption of liability, 
its tone is querulous throughout, complaining of misman- 
agement and waste of the assets as reasons* why the de- 
fendant was unwilling to pay the debts. Upon no fair and 
reasonable constructior~ of the letter as a whole does i t  ad- 
mit a liability or assume the payment of the debt to be so 
declared to the jury. At most it was but evidence to be 
submitted to the jury and to be considered and weighed 
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with ally other offered that  might bear upon the question. 
While i t  may not have been necessary to pass upon the 
alleged confirmation, yet as the  error was committed in  
answer to  a refused prayer for an instruction and is thus 
presented for review in the appeal, ant1 the decision of the 
point lnaj  contribute to a n  early final settlement of the 
controversy, we have deemed it, proper to dispose of that  
matter also. 

There is error and there must be a venire de novo, and  it  
is so adjudged. 

Error. Venire de novo. 

THOMAS J. OSBORNE v. R. S. CALVERT and others. 

Arbitrators chosen to decidc all matters in controversy between several 
late partners in trade, made the following award :-"We, the referees 
chosen to make a settlement between ,John Osborne and R.  S. Calvert, 
do make this settlemeut, to-wit : 

.................... That Calvert is due Osborne on Arst settlement $325 00 
........................ On settlement with Tom Osborae & Calvert. 268 75 

Interest.. ........................................................................... 10 75 

(Signed by Arbitrators) 

Held, (1) That, with the aid of parol evidence to show upon what mat- 
ters the arbitrators acted, such award is not impeacl~able, either' for 
uncertainty or for failing to pass upon all matters submittecl. 
( 2 )  That parol evidence is aclmisdble to show upon what matters arbi- 
trators acted. 

(patton v. Baird, 7 Ired. Eq., 255; Blossom v. Van Amringe, 63 N. c,,  
65; King v. Neuse Mfg. go., 79 N. C., 360; Barretz v. Patterson, Tay., 
37;  Carter v. S a m ,  4 Dev. ti Bat., 182; Stevens v. Brown, 82 N. c., 
460; Brown v. Brown, 4 Jones, 123; Walker v. Walker, 1 Winst., 259, 
cited and npproved.) 
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CIVIL ACTION tried at  Spring Terrn, 1880, of IRRDEI,~, 
Superior Court, belvre Gilmer, J. 

Verdict and judgment for plaintiff; appeal by defendants. 

Mr. J. M. Cleunent, for plaintiff. 
Mr. J. M. McCorkle, for defendants. 

SMITH, C. J. The action is on an  award made as alleged 
in the complaint and denied in the aiistver, pursuaut to an 
agreetnent of reference the terms of wnlcli are set out in the 
condition of a penal bond executed by all the parties to 
one John W. Weaver, as follows: 

The condition of the above obligation is such that whereas 
a certain matter of controversy has arisen Between the 
above bounden about and concerning the dealings and 
mutual accounts, kept by and between themselves for the 
last several years; and whereas they l~ave  mutually q r e e d  
to refer and submit to the  arbitrame~lt :md award ot John 
A. Stikeleather, J. SV. W. Weaver and  T. hi .  Gill, arbitra- 
tors indifferently named and chosen by and between them, 
and all things and considerations relating thereto; and it is 
agreed that the said arbitrators shall hear such statements 
of the parties and hear such evidence as they may deem 
proper, and make their award i n  writing and deliver it to 
the parties, provided it be made in writiug and delivered to 
the parties at the time and place of making their award: 
Now therefore if ttie above bounden parties well and truly 
abide by, observe, keep and perform all and singular the 
agreements recited in this condition, then the above obliga- 
tion to he void; otherwise to remain in  full force and effect. 

(Signed) J. E. Oshrne ,  [seal,] 
T. J. Osborne, [seal,] 
J. C .  Calvert, [seal J 
R. 8. Calvert, [seal.] 

Witness : J. W. Wilson. 
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The  award rende~ed is ia these words : We, the referees 
chosen to make a settletnent between John Osborae and Re 
8. Calvert do make this statement, to-wit: That  Calvert i s  

......................... due Osborne on first settlement $325 00. 
...... On settlement with Torn Osborne and Calvert, 268 75 

Intexest .,........ .....c ....... 10 75  
-- 
$604 50 

(Signed*) 6. W. W. Weaver, 
6.  A. Stikeleather, 
T. M. Gill. 

The  instrument contntnining the terms and conditions of 
the reference is ineffectual as a bond, because all the con- 
tending parties are obligees and all are answerable for t h e  
default of each, so that the person to whom any sum may 
be awarded to be paid by anotber,is himself equally bound 
to pay it, and hence t lmpaying and receiving hand being 
one and the same, the matter is adjusted wi thou t  any pay- 
ment at  all. I n  other words, the instrument has no legal 
operation for the security of any of the parties to the con- 
troversy proposed to be settled by the arbitration, and the  
obligee has no beneficial interest in  what may rle awarded, 
Rut the and defendant have treated therecitals in the 
condition as evidence of their agreement and its provisions, 
and upon the issue as to the existence of such agreement the  
~ u r y  find in the affirmative, and no exception being taken, 
the enquiry into its validity RS well as its terms is concluded 
by the verdict. 

Tile main contention is as to the certainty and sufficiency 
of the award in  form to embrace and detern~ine all t he  
matters referred, and the admissibility of extrinsic proof 
that such were eonside~ed and passed upon by the arbitra- 
tors. 

Two of t he  arbitrators were introduced by the plaintiff 
and were allowed after objection to testify, and proved the 
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following facts in connection with the making the award : 
The at bit rators met on the day wheu the agreement for sub- 
tnis5on was entered into, all the parties being present and 
011 Septmlber the 28th, a few days thereafter, concluded 
their labors, made their award and delivered copies to each, 
They received and examined all claims presented, either 
individual or partnership, and heard the statements of the 
witnesses produced. The claims of the two original de- 
ter~dants were presented by R. S. Calvert, the present de- 
fendant, and among them one i n  favor of Calvert & Os- 
borne. S o  claim was offered by James Calvert, the deceased, 
The arbitrators considered all the matters of acccunt be- 
tween the parties. The plaintiff enquired of the witness, 
Gill, how many (if more tban one) decisions were made, 
and in  answer after objection stated that he acted when his 
associates differed, that the transactions of the firm engaged 
in manufacturing whiskey, and consisting of R. S. Calvert 
and Thomas Osborne, the parties to the present action, and 
those of the firm engaged i n  making brandy, consisting of 
Jol~ri Osborn and R. S. Calvert, were distinct and separate. 

The  defendant's counsel asked the court to charge the 
jury : 

First. The  award was upon its face uncertain and indefi- 
nite, and secondly, not co-extensive with the terrns of subrnis- 
sion, and _for both reasons void. 

Tile court declined to give the instruction in these precise 
words, and charged the jury in substance that the award 
nnust be co-extensive with the agreement to refer, arid if 
they believed upon the testimony of the witness that all 
disputed matters were considered and decided by the arbi- 
trators, full opportunity being afforded the parties to pre- 
pare for trial, and all the evidence was heard, and further 
that the Tom Osborne mentioned in  the award is the 
present plaintiff, then the award was saficient and other- 
wise not. They were directed to disallow the item of in- 
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terest because i t  did not appear to which of the s u m  
awarded it belonged. The jury rendered their verdict for 
the plaintiff and from the judg~nent  thereon the defendant 
appealed. 

The only errors assigned are the refusal of the judge to 
direct the jury as requested and the admission of par01 evi- 
dence to show what the arbitrators took into consideration 
and disposed of in their award. 

1. The form of the award is obnoxious to neither irnputa- 
tion of uncertainty or of insufficiency. The testimony of the 
arbitrators.discloses the fact that there were two partnership 
accounts settled, i n  both of wt~icli the defendant was a n1em- 
ber, and that he was found to owe a balance i n  one settle- 
ment to his copartner, John Osborne, and i n  the other to 
his copartner, the plaintiff, and these sums are ascertained 
and awarded. The  language used by the arbitrators is not 
very perspicuous, but in the favorable light in  whichl 
awards are regarded, we think i t  is manifest the arbitrators 
intended, and such is the fair import of their award, to 
charge the defendant with the payment of $325 to John 
Osborne in  the settlement of their partnership matters, and 
of $268.75 to the plaintiff i ~ x  the settlement of theirs. 

It is also sufficiently comprehensive to meet the require- 
ments of the submission. I t  does not go into details but 
embodies the results of the investigations they were required 
to make. No defect is apparent upon its face, and no mat. 
ters brought to the attention of the arbitrators over-looked 
or omitted. The  field of enquiry was as large as the scope 
of the reference, and their duty appears to have been fully 
and faithfully performed. They are not required to report 
the particulars of their investigation, nor ought they need- 
lessly to do so. 

I n  Patton v. Baird, 7 Ired. Eq., 255, at the close of the 
opinion, PEARSON, J., makes this remark: " I t  may not be 
amiss to add, arbitrators are no more bound to go into par- 

24 
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ticulars and assign reasons for their award than a jury are 
for their verdict. The duty i s  best discharged by a simple 
announcement of the result of their investigations." The  
same observation is reiterated in  the subsequent cases of 
Blossom v. Val1 Amringe, 63 N .  C., 65, and King v. Neuse Mfg. 
Co., 79 X. C,, 360. 

There are a b ~ ~ n d a n  t precedents to support the complete- 
ness and vnliditg of this nward. Where the dispute was 
about the value of stock and goods which each party had 
received from a certain farm, and their keep and feeding, 
and also as to the proportion each should pay in  making 
up  a certain sum, and, upon a submission, a n  award was 
made directing the defendant to pay a certain sum to the 
plaintiff and the costs divided between them, i t  was held 
sufficient. Watson Arb., 190. 

An award upon a reference of a cause and all matters i n  
difference that nothing was due is unobjectionable. Ibid. 
So where many different items of account or separate de- 
mands for money are presented, or where there are counter- 
claims, a n  award of a gross sum from one to the other will 
suffice. Morse Arb. arid Award, 265. 

Where the submission is general, a n  award of a specific 
sum will be presumed to be a full execution of the submis- 
sion; and i f  several specific matters are referred, if the 
award shows an  intent to decide all, it need not mention 
then i n  detail. Ib id .  348 and 350. 

Awards are favorably considered and such construction 
will be adopted when admissible as will give them effect 
rather than defeat them. Bnrretz v. Paiterson, Tay., 37; 
Carter v. Sums, 4 Dev. and Bat,., 182 ; Stevens v. Brown, 82, N. 
C., 460. 

11. The exception to the admission of evidence to show 
what matters were examined and determined by the arbi- 
trators is equally untenable. "Parol evidence is not only 
admissible," says PEAESON, J., in Brown v. B ~ o m ,  4 Jones, 
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$23, .'bat necessary to show what matters the arbitrators 
acted on," and tho competency of such evidence is reasserted 
i n  Walker v. Walker, 1 Winst., 259. 

We do not deem i t  necessary to protract the decision far- 
&her. There is no error i n  the rulings of the court and the 
judgment must be affirmed ; and it is so ordered. 

No error, Affi~med. 

3. D. T. TVELLONS and others v. W. N. JORDAN. 

Practice-Description of La,~d- Will-Condition. 

I. Objections will not be heard for the first time in this co~ir t  which, if 
made in apt  time in the court below, might have been answered and 
removed. 

2. The court will not hold a description of land in controversy too in- 
definite to admit par01 proof to identify it when such description calls 
for natural boundaries and the lines of adjoining proprietors, especi- 
ally, when the clefendant admits in his answer that he withholds the 
possessi~n of the land claimed by the plaintiffs. 

.8. A testator deviaed certain lands to his grandson, he to  take care of his 
father and mother dnring their lives, and to hold the aforesaid prop- 
erty his life-time, and if he should take care of his parents, &c , and 
have issne, said property to be theirs in  fee a t  his cleath; but if he 
should die without issue, then it was to "clescend" to the testator's 
daughters in fee ; 

Held, (1) That a due support of the parents of the devisee was not a 
condition precedent to the vesting of the remainder in fee in his issue; 

(1)  That even if such were a groper construction of the will, only the 
heirs of the testator could take advantage of the breach of the con- 
dition. 

(Meekins v. Tatem, 79 N. C., 646 ; Bank v. Uraham, 82 N. C.. 489; State 
v. Socrest, 80 N. C., 4.50; Taylor v. Lanier, 3 Xurp., 98; McNeely v. 
McNeely, 8'2 N. C., 183; Phelps v. Chesson, 12 Ired., 194, cited an 
approved.) 



CIVIL ACTION to recover l a d  tried at  Spring Term, 1879, 
of JOEINSTON Superior Court, before McKoy, J. 

This action is for the recovery of land in possession of 
the defendant, who denies the plaintiff's right and asserts. 
title in himelf .  The  cause was refe-rred to E. W. Pou, who 
made three successive ~epvr ts ,  two of which were set asids 
and to the  last at  spring term, 1879, the defendant put in 
several exceptions. f .  For uncertainty in the finding i n  
regard to the support furnished by the devisee, Harry, tw 
his father and mother. 2. For the failure of the  referee t o  
find that such support was not afforded us required by the 
testator ; and 3. For error in his conclwim of la-w Shat the 
plaintiffs were entilled to the land. The  exceptions were 
overruled, the  report confirmed, a& from the judgment 
rendered conformably thereto the qefendaat appealed. 

Mr. Duncan Rose, for plaintiffs. 
Nessrs. G. V. Strong and A. M. Lewis, for d.efendant'. 

SMITIE, C. 3. The solution of tIle controversy mainly 
depends upon the coustruction of the following clause i n  
the will of Shadrack Ingram, who died in 1829: 

'" lend anto  my grandson Henry (Harry) Ingram, two 
tracts of land containing one hundred acres each, lying on 
the  south-side of Hannah's creek, being on the road and 
on the head of Meadow branch, joining M. Vinson, M. 
Allen and Hardy Lee's land, and one hundred acres below 
the spring branch, joining William Allen's land on the 
south-side of the creek, on said creek between the Watery 
brancl~ and Meadow branch, joining w n ~ .  Lee, Hardy Leep 
and the Allen lands, some under one hundred acres in  it, 
and w e  negro. boy, named Sam, two cows and two sows. 
&aid Harry Ingsam is to taka care of his father and mother 
and to support their bodily needs, as far as in his power, 
their life time, and to hold the foresaid property h i s  ,life- 
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t ime, and if he  does take eare of his parents saud support 
$hem as above prescribed, and has issue, said property shall 
be t h ~ i r s  and their heirs forever. But if he die without issue, 
&hen i t  shall descend to my daughters and their heirs for- 
ever, after a bodily support for his father and motlior their 
life time, if $the said Harry 'Ingram should decease before 
$hey do.'" 

The  following facts are reported by the referee : The de- 
fendant is in possession of sixty-two acres of the devised 
land. At the death of the testator, his grnndson Harry was 
seventeen years of age, and soon after Anlbrose his father, 
and  himself, built n house on the land, which was oceupicd 
by the family until 1833. In  that year Ambrose aud Harry 
contracted to sell the tract known as " Sockcry place," to 
Nathan R Allen, and the latter when be attained his ma- 

jority in October of that year, executed a deed of convcy- 
ance therefor to Allen both understanding it to pass a life 
a t a t e  only. This was done a t  the instanae of Arnbrose who 
received i n  different articles most of the purchase money. 
Ambrose died soon after, and Harry, who while not luuatic, 
was of feeble mind, was riot faithful in his attentions du- 
ring his father's illness, but his father never suffered for the 
necessaries of life. About 1546 or  1847, his mother, Sally, 
also died. Harry lived s i t h  her till his marriage aud then 
moved into a house on the same tract, some four hundred 
yards distant, and occasionally worked on her farm. She 
awned land, slaves and other prsperty and had the means 
of com£ortnble~subsistence. Harry did not take care of her 
a n d  passed most of his time in  childish :~tnusements, but 
h i s  life estate went mainly to the support, a n d  use of his 
p r e n t s .  

Upon these fads  the iommptions zest for suppolrt, and are 
now to bo considered. 

1. Upon the whole case, for urant of proof of title the 
plaintiffs cannot maiutain their adion.: This oMection was 
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not made in the court below, nor the subject of investiga- 
tion by the referee. The dispute as  to title seems to have 
been limited to the proper interpretation of the will of 
Shadrack Tngratn, and his ownership of the land conceded. 
Accordir~g to the settled practice, points first made in  this 
court, and which if taken at  the trial, could have been per- 
haps f d l y  answered and removed, will not be allowed, an& 
cases on appeal are considered as prepared only to present 
such as were then taken and ruled. The  cases relied on, 
Meefi-ins v. Tatem, 79 9% C., 546, and Bunk v. Gmham, 82 N. 
C., 489, do not shstsin the position for which they are cited. 
They simply declare that when upon the plaintiff's own 
showing, that, is,upon the case he presents in  his complaint, 
there is n want of jurisdiction, or cause of action apparent, 
the court will notiL, the objection alld act upon it. But 
they d o  riot eslablisll the proposition nor warrant the infer- 
ence that every omission to state a fact, material to the right 
of recovery, is to be cornidered as if the fast  did not exist. 
Cases are made a p  to present exceptions and the decisions 
upon them and only such facts as are necessary to their being 
understood; and hence the propriety of the ruii! that ex- 
cludes from consickration all such as were uot taken in the 
court belom. State v. Secrest, 80 N. C., 450, 

2. The land is not su f i i en t ly  described in the will, nor 
i n  the canplaint :  The defendant recognizes the identity of 
the Eanddaimed, and in his answer "admits that he with- 
holds the possession of the said prdmises " and asserts title 
Ohereto i n  himself. How could he say t l ~ i s  unless he knew 
from the compiaint what lands were demanded of him and. 
are claimed by himself? There s e e m  to have been no. 
controversy abont the identity of the devised land as de- 
fined in t h e  will, of which that in the defendant's occu- 
paucy forms part, and we can&, from. mere inspection of 
the will, undertake to determine that a description calling 
Eor various natural obiects a d  lines of ad,$ining p r o p r b  
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tors, and located ifi the survey ordered, is too imperfect to 
admit  of location hy par01 evidence. 

3. The devise to the plaintiffs, the issue of Harry, upon 
the condition precedent that " h e  does take care of his 
parents and support them," fails for want of compliance 
with its requirements: We do not think the testator in- 
tended nor that the language ernployed expresjes an  intent 
that  the limitation over to the issue of Harry was to be de- 
pendeut upon his taking care of and supplyirig the bodily 
wants of his parents, since the further contingent r3mainder 
is given to the testator's daughters only in the event that 
Harry  "dies without issue,,' and not also for want of the 
care and attention enjoi~lecl and expected. At most i t  would 
be a charge on the estate, a rwqonal obligation on the devi- 
see, as was held in 'laylor v. Lanier, 3 Mupl~. ,  98. As was 
said in  JlciVeely v. XclVirely, 82 N. C., 183, where the devise 
was to a son "by him seeing to her," his mother, and i t  was 
contended that these words fettered and controlled the es- 
tate devised : " I n  the will now uader consideration the 
words which give rise to the controversy ' b y  him seeing to 
h e r '  are jn themselves vague and indeterminate, and if an  
essential and defeating condition of the gift, would be very 
dif3cult of application. What is meant by seeing to the 
widow, and what neglects fall short of that  duty?  How 
much of personal care and attentioil in  the son to the 
mother is requisite, and how is the dividing line to be run 
betweell such omissions as are, and such as are not, fatal to 
the devise? - 

I n  Willard v. Henry, 2 N. H., 120, cited by defendant's 
counsel, the land was conveyed by the father to his son by 
deed in February, IYOQ on conclitioli that unless the son 
maintained both his parents and a brother in a specified 
manner, and cultivated the farm with care and fidelity, the 
deed should become void as to the whole land duriug the 
life of the parents, and after their death, as to an  undivided 
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half should continue void forever. I n  1807 the father died 
and the widow repudiated the provision for her in the deed 
and took dower in  the land. She died in 1818. I n  1808 
the son sold and conveyed the land to the ancestor of the 
plaintiff in the action. Neither the father nor mother was 
maintained as directed in  the deed, nor was the farm culti- 
vated ill a husbandlike manner. The brother had been 
provided for. No entry for condition broken was nlade. 
The opinion of the court delivered by WOODBURY, J., de- 
clares : " The parents being dead, the plaintiffs may recover 
one-half for the condition in relation to half; whatever may 
have been its validity, and however it may have been bro- 
ken, was not to operate after their decease. In  respect to 
the other half, no re-entry or  express claim to the premises 
is found ; the plaintiff can therefore recover that also." The  
reasoning and the conclusions are not inappropriate to our 
case. Who is to take advantage of a condition broken? 
Who to assert the right to the support? The parents have 
neither done so, and both are dead, as well as their son upon 
whom and whose estate this obligation was imposed. The  
charge to them ceases. The  mother had a satisfactory main- 
tenar~ce from her own estate, the father used the proceeds 
of the son's sale of his life estate. The life estat,e itself is 
extinct, and the plaintiffs come in and take, simply because 
they are the issue of the life tenant, n r~d  such is the lan- 
guage of the will. If however such effect were to be as- 
cribed to the testator's words as contended for the defendant, 
we are not prepared to say there has been that dereliction 
of duty and disregard of the conditions as to defeat the 
limitation over to the plaintiffs. 

But the defendants are in  no privity with any of the par- 
t;es interested under the will. They are simply wrong do- 
ers, raising issues between others who make none among 
themselves to quiet and confirm their own illegal occupa- 
tion. 
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" When any m a n "  say.s LORD COKE, "will take advan- 
tage of condition broken, if he may enter he must enter, 
and when he cannot enter, he must make claim, and the 
reason is for that a freehold of inheritance shall not cease 
without entry or claim, and also the feoffor or grantor may 
waive the condition at his pleasure." 2 Coke, 536. 

The only persoti who could enter or make claim for non- 
performance of the alleged co t~dition precedent to the vest- 
ing of the estate iu the plaintiffs are the heirs at  law of the. 
testator, and they assert no title thereto. Phelps v. Chesson, 
1 2  Ired., 194. 

There is no error, and the judgment is affirmed. 
No error. Affirmed. 

BANK OF STA'PESVILLE v. L. PINKERS & CO. 

Leading Question-Evidence- Usage-Judge's Charge. 

1. The allowance of a leading question is not assignable for error. 

2. The usage of a particular bank, known and acted upon by its cus- 
tomers, may be proved to modify the general law-merchant, as appli- 

I cable to such bank. 
3. I t  is not error for the court to caution the jury that they must find 

their verdict upon what is actually adduced in evidence, and not up011 
conjectures arising from a (seeming) withholding of the testimony of 
better infornied witnesses. 

4. Where the appellant, sued as the drawer of a dishonored bill, con- 
tends that he did not intend, by an entry on such bill, to waive pre- 
sentment for payment, and the jury pass upon such question of fact, 
without exceptions as to the evidence thereon, this court will not re- 
view their finding. 

6. Where the drawer of n bill, sued thereon, admits in his answer that 
the same is the property of the plaintiff, he cannot thereafter be heard 
to contend that the bill, being unendorsecl, had no vitality as a con- 
tract and, hence, admits of no beneficial interest in the holder. 

(Vaughan v. R. 8. Go., 63 N. C., 11, cited and approved.) 
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CIVIL ACTION tried a t  Spring Term, 1880, of IREDELL 
Superior Court, before Gilnzer, J. 

Judgment for plain tiff, appeal by defendants. 

Xessrs. D. Ji? Fu~ches, J: M. Clement, G. iV. Folk and J. M. 
JhCorkle, for plaintiff. 

Mesars. Reade, Busbee and Busbee, for defendants. 

SMITH, C. J. The action is brought against the defen- 
dants, the drawers of a bill which is in these words : 

"STATESVILLE, N. C., NOV. 17, 1875. 
Sixty days after date pay to the order of ourselves seven 

hundred and seventy-six dollars, value received and charge 
the same to account of 
T o  Leederman Bros., L. PIXKERS &' CO. 

New York. $776." 
On the face of the draft was ar i t ten,  "Acceptance waived. 

L. Pinkers & Co." The draft was made and delivered to 
the plaintiff for an  antecedent indebtedness and upon no 
other co~isideration that] the specified forbearance. 

Toe  defence, set up by the defendants, in opposition to the 
recovery, was tlle plaintiff's failure to present the draft at  
its maturity to the drawees for payment, and the discharge 
i n  consequence of such neglect. Two issues were prepared 
and submitted. the substance of the fiudiug of the jury on 
which is that the draft was drawn and accepted with an 
understanding and agreement between the plaintiff and the  
defendants, that tile draft should be held and not presented 
for payment, and that such presentation for payment was 
waived. 

1. During the trial before the jury the plaintiff put to one 
of its witnesses the following question : "Was there a gen- 
eral custom with the bank to receive papers foi. discount 
without any purpose or practice on its part to present them 
tor payment? and if so, did the defendants know of it a t  
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the t i u e  they delivered the draft?" The question and the 
affirmative response thereto were, on objection from the 
defendants, %drnitted. Tlie ob-jection to the reception of 
proof of the usage of the bank, and the defendants' know- 
ledge of that usage is not put as i t  should be, upon any 
specific ground, and we only know upon what it rests from 
the argument. Its admissibility is contested here as being 
n leading questiw, and the testimony itself as incompetent 
80 control or vary a well settled rule of mercantile law i n  
laegard to negotiable paper. 

T h e  objection to the form of the question as leading, i s  
disposed of in the recent case of ..... ... ........ ................. , 
recognizing the rule laid down by GREENLEAF that b'when 
and under what circumstances a leading question may be 
put, is a matter resting in the sound discretion of the court 
and not a matter which can be assigned for error." 1 
Greenl. Ev., Q 435 ; Moody v. Rowebl, 17 Peck., 495, where the 
subject is carefully considered. 

The  second ground is equally untenable. Pro01 of usage 
among banks in a particular locality has been allowed to  
modify the  days of grace, as prescribed by the law-merchant, 
and to affect those dealing without, as  was decided in  Ren- 
n e r  v. Bank, 9 Wheat., 581, which, with a series of cases i u  
&he appended note, may be found in Red. (eT Big. Lead. 
Cases on Bills of Exchange, 297. 

So i n  Vccughan v. R. R. Co., 63 X. C., 11, the defet~dant 
was allowed to prove " a  cu~tonl  of the compmy at  the  
Henderson depot to weigh, mark and book bales of cotton 
immediately after they were received for transportation," 
upon n question of the reception of the  plaintiff's goods for 
transportation and to qualify its liability therefor. 

But the usage here is brought home to the defendants 
and enters into their contract with the plain tiff. Undoubt- 
edly the drawer and endorser of a bill may by express agree- 
ment dispense with conditions essential under the ge11era.k 
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BANK V. PINKEIW - 

law to charge him, and  may in  place of a contingent, as- 
sume a direct and absolute obligation as the defendants are 
alleged to have doae in  the present case. 

2. The defendants' counsel adverting to the absence of 
one Howell, with whom the conversation heard and testi- 
fied to by another of the officers of the bank, took place, 
and  insisting upon a presumption that his examination 
would have been unfavorable to the plaintiff's case, was 
interrupted by the counsel of the latter, and thereupon ad- 
mitted that the absent witness had been summoned and 
was too unwell to be in attendance at  the trial. Adverting 
t o  this matter, the court instructed the jury "that they would 
be going outside the sphere of their duties, if they allow 
their verdict to be coritrolled by considerations based upon 
the  non-introduction, as witnesses, of the defendants or of 
Howell, and that  neither the jury nor the c o ~ ~ r t  knew what 
they would testify, if examined. The parties had gone to 
trial upon the evidence to which their attention had been 
called, and they must stand or fall by such evidence." 

The charge contains a timely and appropriate caution to 
the  jury, in view of what had occurred, and properly re- 
called their attention to the evidence upon which the ver- 
dict should be rendered. I t  is subject to no just complaint 
and meets our full concurrence. 

The  argument for the appellant in this court assigns sev- 
eral errors as apparent on the record, although not the sub- 
ject of exceptions in  the court below. 

1. I t  is contended that the evidence adduced shows that 
a presentation of the draft for acceptance only was raised, 
and not its presentation a t  maturity for payment, and this 
appearing upon a fair construction of the case, the defendants 
a re  exonerated : T h e  answer to this is furnished i n  the 
record itsell'. The  answer avers that the defendants have 
never received notice of any demand on the drawees, or of 
their neglect or refusal " to pay said order " and that they 
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are thereby discharged. The  case presented to this court 
puts a constraction on the answer as admitting the waiver 
of presentation for acceptance alone, and not a waiver of 
presentation for payment when the draft h a m e  due, on 
which the defendants' liability depended. And so, an issue 
involving the  point is snbmithed and paseed on by the jury, 
Their verdict is conclu~ive and no exception can be heard 
for the first time in this court to the want or insufficiency 
of the evidence to support the finding. I t  would seem su- 
perfluous to repeat that we regard the cvidence, when sent 
up, as confined to the exceptions and  intended orily to illas- 
trate and explain them, and not as furnislling material for 
others to be taken i n  this court. The observance of this 
rule is essential to the just administration of the law be- 
tween suitors, and we are not disposed to relax it. 

I t  is again objected that the draft, being ur~erldorsed h a s  
no  vitality or force as a contract, and hence admits of no 
beneficial interest in the bank : The defence is not set u p  
in  the answer which in  the second clause admits " the  exis- 
tence of the order" described in  the complaint, and tha t  
they, the defendants, are informed and believe " the  same i s  
the property of the bank of Statesville, a corporatiorl exist- 
ing under the laws of the state of North Carolina." This 
answer was put in before the bank became a co-plaintiff 
and is a recognition of property in the bank and its right 
to the money due on the draft, if the claim to a discllarge 
upon the ground stated is not maintainable. But the ob- 
jection rests upon a misapprehension of fact. The defend- 
ants have not only drawn, but endorsed and delivered the 
bill, annexing to their endorsement a waiver of presenta- 
tion for acceptance, and although the endorserneut is in  
biank, the plaintiff's name could have been inserted a t  tho 
trial as endorsee. As the exception then taken was remova- 
ble, i t  cannot now be entertained. 
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I t  must therefore be declared there is no error in the 
ruling of the court arid the jv.dgment is affirmed. 

No error. Afirmeti. 

H. 0. SCOTT V. E. W. TIMBERLAKE, Adni9r. 

P'rimipal and Surely - Exoneration - Bankruptcy - Counter.- 
claim-Exevptiom. 

8. The surety to ail insolvent debtor cannot be compellecl to pay a debt 
he owes his principal until he is relieved of the responsibility of surety. 
ship, and mayretain mhst he opres, as a counter-claim against such 
principal or his assignee v i th  notice, in a suit by snch principal or as- 
signee on another note against the surety assigned the principal as a 
part of his exemptions in bankruptcy. 

2. This right of surety is not changed by the fact that the principal has 
been adjudged a bankrupt and had such note assigned to him as part 
of his exemptions. The assignment does not impair the right of the 
surety when sued by the principal to avail himself of his equitable 
sec-off or counter-claim; for the exemption is only of the excess be- 
yond the claim of the surety for indemnity. 

g Williams v. Helme, 1 Dev. Eq., 151 ; Battle v. Hkrt, 2 Dev. Eq., 31 ; 
Nelson v. Williams, 2 Dev. & Bat Eq., 118; Hast v. Raper, 81 N. C., 
330; Walker v. Dicks, 80 N. C., 263; C'ccrr v. Pearington, 63 N. C., 
560 ; Steadman v . Taulor, 77 N. C., 134, Fewer v. Barrett, 4 Jones 
Eq., 4%. cited and approved.) 

CIVIL ACTION tried at  Spring Term, 1880, of FRANKLIN 
Superior Court, before Seymour, J. 

The court adjudged upon the facts agreed on that the 
plaintiff recover, and the defendant appealed. 

Mesws, J. B. Batchelor and L. C. Edwards, for plaintiff. 
Messrs. Davis &: Cooke and E. W. Timberlake, for defendant, 
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SMITH, C. J. The plaintiff holding the note described in 
his complaint, then over-dne, on February 19th, 1876, yas 
duly declared a bankrupt, and a few months thereafter ob- 
tained his discharge. At the date of the proceeding, and 
before, the plaintiff was indebted to Caroline Bullock by 
note to which the intestate was a surety, still remaining 
utlpaid in the sum of one thotisand dollars, and has become 
and is wl~olly insolvent. 

The  defence to the action is founded upon the continuing 
liability of the estate as surety for the plaintiff, and the 
right of the defendant to retain the indebtedness of his ill- 
testate as an  indemnity against loss, an  equity not displaced 
or impaired by the proceedings in  the bankrupt court. 
This is the point presented in  the appeal. 

The  surrender of the note in the schedule of the bank- 
rupt's effects, and its designation by the assignee to be re- 
taiued as exempted property of the bankrupt, may be left 
out of view in  considering the effect of the discharge upon 
the relations of the parties, because the property in the note 
remained in the plaintiff, ul~changed ttnd unaffected by that 
proceeding. Tlie act of Congress, in  express terms, declares 
that " in  no case shall the property hereby excepted pass to 
the assignee, or the title of the bankrupt thereto be ' i~n .  
paired or affected by any of the provisio~~s of this title." 
Rev. Stat. U. S., 5 5045. 

The  note, remaining with the phintiff; is undoubtedly 
subject to any and all equitable defer~ces or counter-clnirna 
that existed before the commencement of the proceeding in  
bankruptcy, a r ~ d  would be available equally in a n  action 
brought by him or his assignee. But as the discharge ex- 
tinguishes the liability of the plaintiff as principal on the 
debt, an.d to the action of the surety who may pay i t  for 
reimbursement upon the promise implied by their relations, 
so neither can the plaintiff k recovery be resisted, a c c o r d i r ~ ~  
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to the argument for the plaintiff, by a defence which as- 
sumes that such liability still subsists. 

There can be no question that the intestate paying the 
debt as surety would be b;rred, as would the creditor her- 
self, 'of any action against the discharged bankrupt, to en- 
force either for111 of liability, for the suficient reason that 
he is wholly exonerated from the debt. Sec. 5070 But 
this principle does not apply to the facts of the present case. 
The  contingent liability of the surety to an insolvent prin- 
cipal is in the view of a court of equity a debt itself, and 
as such a set off against all indebtedness to the principal. 
The  note, whether retained or assigned after maturity, con- 
tinues subjert to the defence, and the equity of the debtor 
is not severed or extinguished by the discharge. I t  is a 
well settled principle that the surety to an insolvent debtor 
cannot be compelled to pay a debt he owes his principal, 
until he is relieved of the responsibility of suretysllip, and 
may retain what he owes as a fund for his own iudemnity 
and protection. The rule is thus settled by I~ENDERSON, J., 
i n  Williams v. IZelnze, 1 Dev. Eq.,  151: "The  equity of the 
plaintiff arises from the insolvency of Helme. The right 
of the latter to assign the judgment was lost when he be- 
came unable to exonerate the plaintiff from the thraldrom 
in  which he was placed on acccunt of the suretyship, when 
Helrne became unable to reciprocate the act which he re- 
quired Williams to perform. I do not know a plainer 
equity." 

In like manner RUFFIS, J., in Battle v. IYart, 2 Dev. Eq., 
31, declares : " The bill alleges aud the answer admits that 
at  that time Barnes was also insolvent, and the plaintiff was 
surety for him. Upon the direct ailthority of Willitcms v. 
Helrne, founded on the clearest principles, the plaintiff had 
then the right of getting any funds of Barnes he could, and 
retaining them for his indemnity, and he may thus retain 
against an aseigneedn equity for value and without notice 
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A surety i n  such a sitnation is a creditor, and tile ~uijse- 
queut assignee only succeeds to his a 4 g n o r 7 s  riyl~tq and 
subject to the equity of the surety which is prior. 

The doctrine is asserted in rl  urntlroas other C ~ W S .  'V 1, 01 

v. Williams, 2 Dev. & Bal Eq , l l S  ; illast v. Raper, H i  S. C., 
330; I+'a/ker v. Bicks, 80 N .  0 ,  "3. The latter case which 
is directly in point establishes the j~ropwition that a surt~ty 
before suffering loss may use h ~ s  liabilities as sucl~,  ws it11 

equitable counter-claim or set-off against a debt lie owes his 
insolvent principal, and this as well against the assignee of 
an over-due debt as against the assigiior himself 

The transfer by operation of the assignment of the cla:ni 
to the assignee in bankruptcy, does not obstruct or d e t t a t  
this right of the debtor, and the former can only acqurre 
such interest as the creditor then possessed, a i ~ d  111s recoypry 
is restricted to the excess of the sum due on the face of tile 
note, if any, over the value of the equitable counter-claim. 
The  discl~arge does not defeat an equity thus adhering to 
the note, and following its transfer, but operates upon the 
relations existing between the bi111kru~)t : 3 1 i i i  h j . ;  cretli or as 
to a further accountability 1i)r the  c l e , k ~ t  Cur-I- v. Feat i gfov,, 
63 N. C., 560; Steadman v. ilbylov, 77 N C., 134. 

The fact that the note is part of' the plaintiff's exempted 
property, of which he cannot be deprived by any coercive 
legal process, does not impair the debtor's right, when sued, 
to avail himself of his recognized equitable set-off or coull- 
ter claim, for the exemption is of the excess only, and this 
excess is, by law, placed beyond the reach of creditors. 

The  point was made by Nr. Batchelor, and pressed with 
much earnestness in his argument that under section 101 
of the code, no independent suit conld be brought to en- 
force such a counter-claim, and therefore it is inadmissible 
to defeat a n  action or diminish a recovery. We do not ac- 
cede to the correctness of the proposition. There are many 
defences, such as payment, accord and satisfaction, and the  

25 



386 I N  THE SUPREME COURT. 

like, which may be used to defeat, but not to sustain an  ac- 
tion. But can no action be brought to enforce the defend- 
ant's equity ? The contrary was held in  Ferrer v. Barrett, 
4 Jones Eq., 455, where RUFFIN, J., uses this language in  
answer to a similar objection : " The demurrer rests on the 
position that  Ransom could not maintain an  action against 
Barrett on their original relation of principal and surety, 
until  damnified by the payment of the debt, and by conse- 
quence, that he could not have an actiou against the parties 
on the bond given to him as a counter-security. The  first 
part of the  proposition is true in reference to an action at 
l a w ;  but i t  is not true with respect to relief in  this court. 
I t  is the established doctrine in  equity that a party, after 
the debt has become due, may upon the plea of quia timet 
file his bilI against the principal and the creditor, to compel 
the former to make aud the latter to accept payment." 

The  rule applies with greater force when the creditor and 
principal are the same person, and the adjustment can be 
'effected by the application of one indebtedness to the ex- 
tinguishment of another between the same parties. The 
defendant's equity in  the present case is confined to his ex- 
oneration from the plaintiff's demand, and when he  pays 
the residue :of his surety-indebtedness, be will have no re- 
dress upon the plaintiff for reimbursement, since this lit- 
bility comes under the operation of the discharge. 

It must be declared that there is error, and a non-suit is 
ordered according to the case agreed. 

Error. Reversed. 
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W. D. FARMER V. JERE BATTS and  others. 

Where a contract t o  convey land describes the same as "one tract  con- 
taining 193 acres. more or less, it being the interest in two shares, ad- 
joining the lands of J. B., E. 0. and others." 

Beld, That the description is not too inclefhito to  aclinit par01 evidence 
t o  identify the lancl. 

{Jfurdock v. Anderson, 4 Jones Eq., 77 ; Allen v. Chambem, 4 Ired. Eq., 
125 ; Cnpps v. Bolt, 5 Jones Eq., 153 ; Grier v. ghyne, 60 N. C., 346 ; 
Dickens v. Btcrnes, 79 N. C., 490 ; Edmundson v. Hooks, 11 Irecl., 373 ; 
Robesonv. Lewis, 64 N. C., 734; Smith v. Lm, 2 Ired., 437; Blanch- 
awl v Blanchard, 3 Ired., 105 ; Mowisey r. Love, 4 Ired., 35 ; Wnrd v. 
Sazinders, 6 Ired., 384 ; Carson v. Ray, 7 Jones, 609, cited, distinguished 
and approved.) 

CIVIL ACTION for specific performance of a contract tried 
a t  March Special Term, 1880, of WILSON Superior Court, 
before Avery, J. 

The plaintiff submitted to a nonsuit and appealed. The 
facts are stated in  the opinion of this court. 

Mr. George V. Strong, for plaintiff. 
Messrs. Comnor & Woodard, for defendants. 

SMITH, C. J. The plaintiff seeks to enforce against the 
defendants, as assignees with notice of his equity, the spe- 
cific performance of an executory contract entered into by 
William Dixon in  the words following : 

"Received of W. ~ . ' h . r m e r  fourteen hundred dollars in  
full payment of one tract of land containing one hundred 
and  ninety-three acres, more or  less, it being the interest 
in  two shares, adjoining the lands of James Barnes, Eli 
Robbins and others. This 25th day of January 1864. 

(Signed) WM. DIXON." 
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On the trial of the issues and with a view to locate and 
identify the land described, the plaintiff proposed to show 
that rt tract of land, adjoining the lands of James Barnes, 
Eli Robbins and others was known as one in  which William 
Dixor~ claimed two shares, and there was only one tract 
answering to this description and estimated to contain one 
hundred and ~zinety-three acres. The evidence, being ob- 
jected to, was excluded on the ground that the words of 
description in the contract were too illdefinite to autliorize 
the introduction of testimony for the purpose of idel~tifica- 
tion. In  deference to this ruling the plaiutiff submitted to 
a non-suit and appealed. 

Many cases have been before the court where it has been 
necessary to decide upon the sufficiency of ti drscril):ion 
contained in a written instrument to admit of extr i l i~ic 
evidence to locate the land, a brief reference to which may 
aid us i n  determining the validity of the present instru- 
ment. The following words of description have been 11rId 
too indefinite to admit tlie specific enforcement of the van- 
tract or to allow the operation of a deed of conveyance : 

<'One houseand lot in tlie  tow^^ of Hill*horo." M w t l ~ c L  
v. Ander.son, 4 Jones Eq.. 77. "A certaiil tract of land lying 
on Flat river, including Taylor Lewis' spring house end lot, 
&c., and adjoining the lands of Lewis Daniel, Wolnack a ~ i d  
others." Allen v. Chambers, 4 Ired. Eq., 125. "A tract of 
land lying on the north side of the Watery branch i n  ( h e  
county of Johnston and state of North Carolina, containing 
one hundred and fifty acres." Capps v. Holf, 5 Jones Eq., 
153. "A certain piece of land in the county aud state 
afore~aid, adjoining the lands of S. J. Suggs and M. II. 
Eilyne and others, supposed to contain thirty or thirty five 
acres." Grier v. Rhyne, 69 N,. C., 346. "Oue tract of land 
lying and being in  the county aforesaid, adjoining the lands 
of John J. Phelps and Norfleet Fender, containing twenty 
acres, more or les." Dickens v. Barnes, 79 N. C., 490. "The 
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defendant's lots a t  Nahnnta depot." Edmundsooz v. Hooks, 
11 Ired., 373. "A!so seven hundred and fifty-two acres of 
land including the land I now live on and adjoining the 
same," held to be i~opera t ive  except as to that whereon he 
resided. Robeson v. Lewis, 64 N. C., 734. 

The following have been deenled sufficient: "Three tracts 
of land, the House place, the Lynn place and the Leonard 
place, containing four hundred acres, 1nor.c or less." Smith 
v. Low, 2 Ired., 457. "Levied on the iznd o!' Xo, h I'l1tilicl1- 
a rd  joining the lands of J. I-I. Blackmore, Reuben B l~ ic l ln rd  
and others.'"Lan chad v. Bla~zc?~nnl, 3 Lrctl., 105. "Levied 
on land supposed to be upwards of one hundred acrcs where 
Richard Heath lives on.'' iTiowisry v. Loae, 4 I r ed ,  38. 
"Levied 011 the lands and t e~emen t s  of Ishaul Dohy adjoin- 
ing the lands of Allen Newsom, Clairborn Newom, and 
others." Ward v. Saunders, 6 Ired , 382. "My h o ~ a e  and 
lot in the town of Jefferson in As1.e county North C~rolina,"  
She grantor having but one such i n  the place. Carson v. 
Ray, 7 Jones, 609. 

Looking to atljudieations in other-states we find the fol- 
lowing descriptions of the subject niatler of the contract, 
with the aid of extrinsic evidelice, to have been held suf- 
ficient: An agreement to "furnish water out of the tnili 
dam sufficient to carry the fulling-mill and mrding ma- 
chine at  all times except in drought in  surnn~er and the 
usual times of freezing in winter, and at all times to have 
such a share as is sufficient to carry one wlieel when either 
of the wheels of fhe grist mill and saw min are running," 
was supported in Piah v. Hubbard, 21 Wend., 651. Deliver- 
ing the opinion COWEN, J., remarks: "If i t  were in proof 
that the donor or grantor owned one mill dam, one carding 
machine and one fulling-mill and n.0 other property of that 
description a t  the date of his will or deed, ought we to hesi- 
tate in saying that he  intended to pass such property? or 
should we say that possibly he  intended soma property af 
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his neighbor or neighbors answering a similar description."' 
So a receipt of "fifty dollars in part payment of a hcmse and 
lot of land situated in Amity street, Lynn, Mass; the full 
amount is seventeen hundred dollars;" the defendant being 
shown to own no other real estate on that street, except t he  
Pot, was decIared to be binding and a specific performance 
enforced in  Hurdey v. Brown, 98 Mass., 545, and the coart 
say : "The presumption is strong that  a description which 
actually corresponds with an  estate owned by the contracting 
party is intended to apply to that particdarestate although 
couched in  such general terms as to agree equally well with 
another estate which he does not own." I n  the subsequent 
case of Xead v. Parker., 115 Mass., 413, where the writing 
was in  these words : "This is to certify that I, Jonas Parker, 
have sold to Franklin Parker a house m Church sheet for the 
sum of fifty-five hundred dollars," the court held that evi- 
dence was cornpetet~t to show what home the  defendant 
owned on Church street and decreed specific performance 
of the contract, remarking as follows : "The most specific 
and precise description d the property intended requires 
some proof to complete its identification- A more general 
description requires more. When all the  circumstances of 
possession, ownership and situation of the parties, and of? 
their relation to each other aud the property, as they were 
when the negotiation took place and the writing was made, 
are disclosed, if the meaning ~IM? application. of the writing, 
read i n  the light of those circumstances, are certain and  
plain, t he  parties will be bound by i t  as a sufficient written 
eontract o r  memorandum sf their agreement." "Every 
valid contract," says Mr. Fry, in his work' on  specific per- 
formance, sec. 209, ''llaust contain at description of the sub- 
ject matter, bnt  i t  i s  nok necessary i t  shauld be so described 
as to admit of no doubt what i t  is, far the identity of t h e  
actual th ing  and the t h i n g  described may he sham by a- 



JUNE TERM, 1880. 391 

trinsic evidence." To the same effect Pomeroy on Contracts, 
§ 90, note. 

The rule relating to the admission of par01 evidence is, 
that when not upon the face of the writing, but in its ap- 
plication, there are more persons than one, or more things 
than one, i t  map be shown which person or which thing was 
intended, by any  evidence competent to establish the fact. 
Wigram on M7ills, Prop. 7 ; Greed.  Ev., 9 258. 

Referring now to the description in  the contract before 
us, let us see what are the particulars by which i t  is at- 
tempted to be defined and identified. 

I t  is a single tract of land, with an  area of one hundred 
and ninety-three acres, more or less, bounded by and com- 
priscd within the lines of James Barnes, Eli Robbins and 
others, u n ~ ~ a m e d ,  wherein the contracting party professss to 
own and undertakes to convey two shares. Now suppose a 
tract of lancl fitted to all these requirements and conditions 
can be found, and no other can be, would not the proof sat- 
isfy any reasonable mind that this was the land intended? 
and if so, is i t  not competent to ascertain and identify the 
subject matter of the contract and make it effectual? 

Tt 1s often difficult to define in exact terms where land is 
the subject of an executory or executed agreement, and 
whenever practicable, the maxim, nzagis valeut quam pereat 
should be applied and prevail. Whether satisfactory evi- 
dence would have been given the jury, we are not to con- 
sider; the question is, does i t  not loelo~~g to them to decide 
whether the object can be identified by co~upetent proof, 
and whether the description is upon its face so palpably de- 
fective as to be incurable by any evidence. 

The  recent case (Dickens v. Barnes, supra,) is much more 
vague in its language, as it contains only quantity, and  re- 
fers to but two adjoining owners, whose lines are not said 
to enclose the tract. I t  is apparent in this deed that no 
lacd  is enclosed, and the words used to define its location 
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are vague and insufficient to identify any  tract upon which 
the conveyance can operate. T h e  uncertainty upon the 
face of the instrument rendered i t  void, as in the descrip- 
tion of the lot i n  Hillsboro, there being nothing to distin- 
guish it from other lots. 

We think the case of Blanchard v. Blanchard, supra, is an  
authority, very s t r o ~ ~ g l y  in support of the propositiou tllnt 
the description of the subject tnatter of the cwntract is not 
as fatally defective as to be PO declared by tile court a ~ l d  
withdr,iwn from the jury. The  only urifavorable difference 
is i n  the designation of the land as that " of Nni~h Bla~icll- 
a d  " while here the assertion of title in the vendor is 11ot less 
unt.quivocally involved in the very act of disposing of i t  
as his property. 

But it is urged that the cases referred to by the plailitiff's 
counsel were all of levies under a statute w11ic.h r q u i r e s  t l ~ e  
officer to designate [ ' t he  lands and tenements 11r has levied 
on, wl~ere situate, on what water course and whose lalid i t  
adjoins," (Rev. Code, ch. 62 , s  16) and exceptions were taken 
to such as were not thought to conform to the acnt. But the 
holding has been that any description that identifies the 
land is sufficient and in compliance with the law. 

W e  t11ink in  the uresent case the judge erred in with- 
d m b i n g  the enquiry from the jury, and-  that under proller 
instructions as to what proof were necessary, he si~oultl have 
left t l ~ e  determination of the question to them. W e  feel 
disposed to uphold contracts, entered into, drawn often 
Ly persuns unaided by a legal adviser and not careful and 
precise i n  the use of language, when there is a reasonbly 
sufficient description of its subject, and to give effect to 
what was intended but  is not very clearly expressed. 

Non.suit must be set aside and a new trial ordered. Let 
tliis be certified. 

Error. Venire de novo. 
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R. McCASIiILL and others v. J. W. LANCASHIRE.  

Partllership Assets-Supplementary Proceedings- Equitable 
Interests. 

1. The eqnitxble intercst of a partnership under a cmtract  to convey 
lantl t o  the firm rnny bc subjcctecl to the pnrt~iership clebts by proper 
proceeding against the su~*viril:g partner. 

2. Tlie equity of a ctthbtor to have n conveyance of realty from a third 
person can be reaclled by t h e  creditors only by civil action, arid not by 
proceeilings snpplonientary to execution. 

3. 'l'he heirs of dccrased partners are not neceszary parties to an  action 
to subject the real pmperty of tlie firrn to the clairns of its creditore. 

(Simmons v. S'ruill, 3 Jonei Eq., 9 ; Hoppock v. Shober, 69 N. C.. 133; 
M&eitkan v. Wulker, 68 N. C . ,  95 ; Hz~tchisoiz v. hymens, 67 S. C., 
I56 : Waugh v. Nttchell, 1 Dev. & Bat. Eq., 810; Rand v. Enmi. 7S 
N. C., 12, cited, colnmented on and approved.) 

CIVIL ACTION tried a t  Fall Term, 1879, of CUMBERLAND 
Superior Court, before Seymour, J. 

The defendant filed a demurrer to the complaint, which 
was sustained and the plaintiff appealed. The facts are 
embodied in the opinion of this court. 

Messrs. Hinsdale & Devereux, for plailitiffs. 
M r .  B. Puller, fur defendant. 

DILLARD, J. The p l~i r~ t i f f s  being creditors of tlie debtor 
partners trading under the name and style of J. W. Lanca- 
shire & Co., in November, 1870, after the death of W. H. 
Morehead and Melvin Lowery, two of the firm, recovered 
two judgments against J. W. Lancashire as surviving part- 
ner,one in a justice's court for two hundred dollars and 
the other in  the superior court for a large sum, both of 
which were docketed in the county in  which the lands de- 
scribed i n  the complaint are situate. 
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'l'he object of the action is to have a certain alleged equi- 
tabie interest or estate of J. W. Lancashire cSt Co. in the 
lands described in  the compl:iint, which cannot be sold 
under 2111 ordinary execution, defined and adjudged by the 
court, and  to have the same applied to plaintifl's'judgment as 
be i l~g  assets of the late firm, and in order to understaud the 
poi11 ts presented for our determination, i t  will be material 
to make a concise statement of tlle facts : 

I n  1866. J. W. 1mic:tsliire $ Co., all the members of the 
firm being then alive, contracted to purchase the lands from 
the defendant, A. Q. Thornton, a t  tlie price of $3,500, on 
the terms that they were to pay $1,000 cash down, and give 
their note for $2,500 to cover the balance, and the said 
'I'bornton was to convey the land at  once. 

The purchasers performed tlic contract on their part by 
nlakillg the cash payment and giving their note for tlie de- 
fcrred instalmcnt, arid the said Thornton attempted to per- 
form his part of the contract by executing what he and his 
gr:tntecs took to be a deed sufficient in form and substance 
to pass the estate, but the same was in fact inoperative to 
pass thc legal titlc for wa i~ t  of a seal to it. 

J. W. Lancashire immediately welit into possession of the 
l:tod, and used tlie same as partnership property, and hav- 
ing the instrument executed to them, they had every eonfi- 
dence that their title was good. 

While matters stood thus, the land was levied on under 
an  execution in favor of Hiasdale as the property of A. G. 
Thornton, and sold by the sheriff and title made to the pur- 
chaser, who bought with notice of the equities of J. W. 
Lancashire cb Co., and just before the sale, the said Thornton 
went into bankruptcy and surrendered the note for $2,500, 
which is now i n  the hands of his assignee, D. G. McRae. 
Since the discl~argc of Thornton under the bankrupt act, 
he has acquired by dced the title of the purchasers a t  sber- 
iff's sale under the Hinsdale execution. 
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The  record stales that the question of bankruptcy was 
stricken out and then follows the entry, " Demurrer sus- 
tained and appeal by plaintiffs." 

Putting out of the case all the allegations connected with 
the going into bankruptcy of A. G. Thornton and his final 
discharge, we have upon the demurrer the f o l l o ~ ~ i a g  legal 
questions : 

1. Are the facts sufficient in law to entitle the plaintiffs 
through the equity of J. W. Lancasllire & Co. or the sur- 
vivor of the members of the firm for a title as against A. G. 
Thornton, to require of the court to adjudge between that  
equity and the supposed conflicting equity of Thornton to  
retain the legal title until the outstauding $2,500 of the  
purchase money is paid,and another equity in l l i n ~  supposed 
to consist in his new legal title acquired from the purcllnser 
at  sheriff's sale under Hinsdalc's execution. 

2. If such equity may be asserted by plaintiffs, may i t  be 
done by independent action in the superior court, or must 
i t  be by proceeding supplementary to execution before the  
clerk in  whose office their judgments are docketed. 

3. If the remedy by action in  the superior court be proper, 
then can plaintiffs proceed without making parties to the 
action tile heirs of Morehead and Lowery, the two deceased 
members of the late firm of J. W. Lancashire & Co. 

The  instru~nent  executed by Thornton to the members of 
the firm of Lancashire & Co. at the time of the purchase, 
though not effectual to pass the title, had a t  least the effi- 
cacy of a memorandum in writing sufficient under the  
statute of frauds to enable the intended grantees to cou~pel 
a correction of the same or the re-execution of a proper con- 
veyance to them, and 011 a suit brought for that purpose, 
the correction or the execution of a new deed would have 
been decreed notwithstanding the non-payment of the  
$2,500 bond, because, under the contract, the deed was to 
have been made before the payment of that sum, and un- 
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less there was some equitable ir~gredient to prevent, the de- 
cree would have been made. Adams' Eq., 169 ; Simmons v. 
Spruill, 3 Jones' Eq., 9. In  our state the vendor's lien does 
not exist as in England, but in place of it, the title retained 
is the only security to the vendor, and if he part with the 
title, then the purchase tnoney is on the personal responsi- 
bility of the vendee, and in the case of an inoperative con- 
veyance, as in this case, as the title wss not intended to be 
retained, the court would, as a general thing, decree the in- 
strument to he made perfect as  it was to have been. Ad- 
a m ~ '  Eq., 128; Simmons v. Spruill, supra. But on applica- 
tion to a court of equity for correction or re-execution in a 
c:rhe like this, where a portion of the purchase money is 
unpaid, it is not a right compulsory on the court to graut 
it ,  11ut it is a matter within the sound discretion of the court 
to gti-~rjt the reliet prayed without or with a prepayment of, 
or liability for, the unpaid purchase money, as the events 
may or may not render i t  unjust to decree performance 
of the contract in specie as i t  was originally made; and 
whether in  this case, there be or be not any events suffi- 
cient to justify the court to hold the equity of the plaintiffs 
as  subjet~t to the prior payment of the purchase money still 
outstanding, the court below has not said, and therefore we 
are not called upon to express an opinion. 

Sering then that the firm of Lancashire & Co. had a n  
equity for the title against Thornton, and that J. W. Lan- 
cashire as surviving partner succeeded solely to that equity 
to be administered in payment of the joint creditors, it re- 
mains only to enquire on the first ground of demurrer 
whrtller the plaintiffs have the r i g l ~ t  to assert that equityin 
t11r.ir own behalf. 

The equity for title by may of correcting the instrument 
give11 for the land, existing at  the first for the whole firm, 
became at  last a n  equity by construction of a court of equity 
for John W. Lancashire, the surviving partner, in whom by 
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the ordinary doctrines of equity and the provisions of our 
statute, (Bat. Rev., ch. 42, 5 2,) that right is declared to be 
vested in  order to enable him to wind up the partnership 
and  pay its debts. The plaintiffs having reduced their 
claim against the firm to judgment against Lancast~ire, t l ~ e  
surviving partner, the docketing of the same operated a 
lien in their favor on the equity of the judgment debtor to 
have the title, and that equitj  under the construction of this 
court as to the meaning of t h e  expression ( (  real property " 
used in our statute, was such an interest as would be affected 
by the lien of a docketed judgment. Hoppock, Glenn &. Co. 
v. Shober, 69 N. C., 153 ; McKeithan v. Walker, 66 N. C., 95. 
Such being the equity in the judgment debtor as against 
Thornton and such the lien of the plaintiff's judgment on 
that equity, the plait~tiffs had a clear right in some form, 
upon the footing of their judgment lien or the well estab- 
lished and recoguized principles of cnurts of equity, in the 
case of a dissolved partnership, through the equity of one 
partner against another, to have the joint estate applied to 
the joint debts fur their indemnity and exoneration, to main- 
tain a n  action for the enforcement of the lien of their judg- 
ment and the payment of their debt otherwise out of the 
joint estate. Adatns Eq., 243, note 1 ; 1 Washburn Real 
Property, 423 ; Lindley on Partnerships, 576. 

I t  therefore seems to us that the facts of an  ascertained 
debt of the plaintiffs and a lien therefor on a n  equity of 
John W. Lancashire, surviving partner of Lancashire & Co., 
under the contract of sale of Thornton, for the tract of land 
mentioned in the complaint, are sufficient in  substance and 
form, as stated in the complaint, to authorize the court to 
proceed to trial of the action on its merits, unless there be 
something to prevent i n  the other grounds of the demurrer 
which we will proceed to considey. 

11. The  second ground of demurrer i n  substance presents 
the question, whether the plaintiffs granting their right to 
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assert the equity of the partnership against A. G. Thornton, 
may do so by action in the court at  term instead of by pro- 
ceedings supplementary to execution in the cause i n  which 
their judgments were obtained : I n  2CZcKeilhan v. Walker, 
sups, i t  was held " that in  order to sell an equitable estate 
in  land not liable to sale under the actof 1512, the plaintiff 
in  the execution must still resort to his action as formerly, 
to his bill in equity to ascertain the rights of the parties 
and enforce the lien of his judgment" and in such case of 
judgment operating a lien on the equitable right equivalent 
to the levy of an execution, and in  all cases where an  exe- 
cution is levied on property, i t  was held that supplemental 
proceedings would not lie, unless after a sale of the property 
affected by such lien or levy, or the insnficiency of the 
same to satisfy the judgment be established by afidavit or 
sthcrcvise, I n  Hoppock, Glenn & Co, v. Shober, supm, one 
Owen had the legal title to land which he had purchased 
for and with the money of one Crane, and upon the allega- 
tion, that the docketed judgment was a lien on the interest 
of Crane therein before the satne was conveyed to Shober 
in trust to secure the United States, the plaintiff in the 
judgment proceeded by original action, and on appeal to 
this court, although no question seems to have been made 
as to the remedy adopted, this court took cognizance of the 
appeal without any question of the propriety of the action 
and herein cite McKeithan v. Walker.. Also in the case of 
Butchison v. Syrnons, 67 N. C., 156, the court urguendo cited 
the case of McKeilhan v. Walker, and in speaking of the 
principle established by it, said, "if the debtor has property 
on which the creditor has acquired a lien, it must be shown 
either by a sale of the property or by affidavit that the 
property is insufficient to pay the debt, otherwise the appli- 
cation for supplemental proceedings has no sufficient ground 
to rest on." I n  other cases, some by original action where 
rea! property was concerned and some by proceedings sup- 



JUNE TERM, 1880. 39E 

p lemen t~ ry  to execution i n  relation to personalty, the same 
case is cited, and in not one of them is the principle of the 
necessity of an  action to enforco the lien of a judgment on 
equitable interest in land not liable to sale under execution, 
(established by McKeithan v. N'alker,) reviewed. 

The  result of the cases, including the late case of Rand v. 
Rand, 78 N. C., 12, is that judgment creditors must resort to 
supplementary proceedings as provided for i n  the code, in 
all cases except the single one of a judgment operating a 
a lien on equitable estates in land which cannot be sold oq 
execution, and may comrnence such proceedings even in  that  
case upon affidavit of the insufficiency of the property af- 
fected by the lien to pay the judgment ; but otherwise the 
proceeding to enforce the lien of a judgment on equitable 
interests in land not liable to execution under the act of 
1812, must be by action i n  court, and the proceeds applied, 
if sufficient, before the judgmeut debtor can be subjected to 
suppleme~~tary  proceedings. The  line of distinction is dis- 
tinctly drawn and now well known and generally conformed 
to i n  the profession. And as less circuity is made by the 
action in court than would be by a receiver on supplemen- 
tal proceedings, who would have to bring a n  (independent 
action and then report back to the clerk in the cause for 
final orders, we are inclined to stand by the decision in Mc- 
Keithan v. Walker in the limited applic~tion i t  has to equit- 
able interests in  land. W e  must therefore hold that  the 
second ground of demurrer should have been overruled. 

111. The last ground of demurrer is that  the heirs of the 
two deceased members of the firm, Morehead and Lowery, 
are not parties to the cause and that the cause cannot pro- 
ceed without thern : I t  is not every one who may have a 
remote interest in a cause who must be made a party, but 
it will suffice if those are before the court who are in  a 
legal ser~se necessary to the determination or settlement of 
the questions involved. C. C. P., $ 61. Here, the interest 
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of the partners was an  equity to sue for title to the land, 
and existed at  first in the whole f i lm; but now by the rules 
of law, in order to the payment of the debts and the settle. 
ment of the partnership business, that equity has survived 
to, and resides in the survivor, J. W. Lancashire. And by 
statute and the decisions of this court, that interest in the 
language of the lam is vested in the survivor. Bat. Rev., 
ch. 42, $2 ;  ltTaugh v, iTfiilchel1, 1 Dev. $ Bat. Eq. ,  510. 

I t  appears from the complaint that the partnership has 
no nleans except the land averred to be worth not more 
than $1,000, and that there is besides the plaintiffs' debt, 
an outstanding debt to Thornton for the purchase money, 
either debt amounting to more t l ~ a n  the land will sell for. 
Thus it is seen that, the heirs of the decensed members of 
the firm could not have more than an  imaginary prospect 
in  a possible surplus after paying the debts. If the action 
were by Lancashire instead of by the plaintiffs daitning 
through him, the heirs of Morehead and Lowery could not 
hinder a decree to sell the land, apply its proceeds, and 
have the legal title conveyed to the purchaser upon a mere 
suggestion of a possible interest in them. And so the firm 
appearing to be insolvent without the possibility of a sur- 
plus from the land in the co~nplaint mentioned, their ab. 
serice from the case as parties ought not to delay the pro- 
gress of the suit, ac; there is no legal title by descent in 
them to be affected by the decree. 
\Ye must therefole declare our opinion to be, that neither 

of the grounds of demurrer is sufficient in law to justify a 
refusal of defendant to answer to the action, and the judg- 
r n e ~ ~ t  of the court below is reversed. This will be certified 
that further action may be had according to law. 

Error. Reversed. 
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*State on relation of F. N. STRUDWICK, Solicitor, v. JOHN W. 
BRODNAX and others. 

Evidence-Examination of Parties. 

The examinations provided for by the code, sections 332-340, are only 
obtainable where the testimony sought is that of a person immediately 
interested in the action. 
Semble, that the provisions of section 336 of the code were not in- 
tended to abrogate the common law rule which forbids one to impeach 
the veracity of his own witness, but only to allow evidence that the 
facts were otherwise than as testified by such witness. 

(Collier v. Jefre?ys, 2 Hay., 400; Hice v. Cm, 12 Ired., 315; Spencer v. 
White, 1 Ired., 236; Shellon v. Hampton, 6 Ired., 216; Wilson v. Derr, 

69 N. C . ,  137; Neil v. Childs, 10 Ired., 195, cited and approved.) 

MOTION by defendants in the cause for an order to take 
the deposition of a witness and for leave to rebut the evi- 
dence, heard a t  Fal l  Term, 1879, of ROCKINGHAM Superior 
Court, before McKoy, J. 

I The motion was denied and the defendants appealed. 

Mr. Thomas Rv..n, for plaintiff. 
Messrs. Mebane & Scott, for defendants. 

SMITH, C. J. This action on the guardian bond against 
the defendants, the principal obligor, and the representa- 
tives of the deckased surety, seeks to enforce an  account and 
settlement of the trust estate in the hands of the former, and 
is under a reference to the clerk of the superior court of 
Rockingham county, wherein the cause is depending. The  
defendant, John W. Brodnax, the removed guardian, files 
an affidavit setting out an  arrangement entered into b e  

I 
tween himself and the widow of the testator, from whom 
the ward's property is derived, whereby the use and profits 
-- 

* Dillard, J., having been of counsel did nd sit on the hearing of this 
case. 

26 
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of the land were to be appropriated to the discharge of the 
testator's debts in exoneration of its liability therefor, and 
that much of the trust fund with which he is charged has 
been applied to that object and expended i n  the support of 
the infant, who continued to reside with his mother, in con- 
sequence of which an adjustment of their mutual accounts 
and dealings is necessary before his administration of the 
ward's estate can be settled and his relations to i t  correctly 
ascertained. On this evidence his counsel moves the court 
for an order to take the examination of Mary L. Brodnax 
the mother, alleged to be temporarily resident of Danville, 
in Virginia, in order that, as he avers, he may establish his 
credits by her testimony and have " an opportunity of le- 
gally contradicting her testimony, if adverse to him, by her 
own verbal and written declarations and admissions " pre- 
viously made. 

A n  interpretation of those provisions of the code of civil 
procedure (that relate to and authorize such examinations, 
sections 332 to 340 inclusive) which permit a party to take 
and use the evidence and then directly impeach the source 
from which i t  comes, certainly introduces a novel feature in 
the law and practice, and subverts n long and well settled 
rule in the conduct of civil suits, that one who offera and 
examines a witness shall not be heard to impeach his char- 
acter for veracity, or in  the words of PEAKSON, J., " to say 
that he attempted to impose on the jury by calling a wit- 
ness whose general character is kn0m.n to he bad." The 
rule does not prevail i n  criminal prosecutions, and the state 
may offer such impeaching evidence, as was held in  Collier 
v. Jeff~ejgs, 2 Hay., 400. 

But  the principle does not exclude in either class of cases, 
proof of facts different from those testified by the witness. 
A party is not precluded by the statement of one of his wit- 
nesses from showing by others the facts to be different, but  
h e  is not at  liberty directly to assail 11is reputation for t ruth 
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a n d  thus destmy his creuit before the t r k .  The doctrine 
a n d  t h  grmnd on which Ct resb are clearly d&ned and 
explained in Bke v. Caz, 1 2  Ired., ,315, .and in oases preced- 
i n g  it. &mer v. White, 1 Ired, 236; Shebon v. Han@o?a, 
8 Ired., 216, aad Wdks092~v. Dew, 60 N. C., 13.7. 

Is the rule abrogated or modified when the examination 
4s had under section 336 P The chapter in which t lme  see- 
tions are found, abolishes separate and independent pro- 
ceedings for the discovery *of evidence under the usages 
.obtaining in the former courts of equity, .and substitutes a 
more direct aad summaiy n~ethod -of procedure, incident to 
the action itself, for taking and preserving the needed testi- 
mony. Pnrtiea -and inkested persons are made competent 
to testify on the trial, except in cases specified in section 343, 
which retnoves t be  disability, and in the amendatory act of 
March l l t h ,  1879, acts 1,879, ch, 183. The examination 
.taken preliminazily, as proposed by the defendant, can only 
be of parties to the action and  of persons for whose imme- 
diate bemBt the actian is prosecuted or defended," (C. C. P,, 
3s 333, 339,) and differs somewhat from an ordinary deposi- 
tion, 
I. It is taken only before a judge or clerk of the court 

wherein %he cause is deperrding and therefore a t  a place 
within their jnrisdiotion to act. § 334. 

2. The witness is not compelled to atterrd in any other 
.county than that of his residence or i n  which he may be 
summoned. 

3, The evidence may be used on the trial by either party. 
.§ 335. 

4. It is open to rebuttal, and the examining party may 
streat i4 as proceeding from .an adverse witness. 5 336. 

Still it falls under the general mle  that forbids the party 
who bkes  and introduces the examination, as evidence on 
his own behalf, from discrediting the witness himself except 
as that result may be incidental to p r o d  of a different state 
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of facts. By calling his adve~sary,  a party makes him w 
far his own witness that he cannot impeach or disparage. 
his general credibility. 2 Whit. Prac,, 279. 

'.Havingcalled the- plaintiffto testify,'," remarks STRONG, J.,. 
speaking for the court in Packad  v. CblEins, 2.3 Barb., 444, 
" he (the 8efend.ant) thereby represents him as deserving of 
credit, and is colicluded from denying i t  by introducing 
evidence for the purpose of impeaching him, shewing either 
that  his general character for truth is bad or that he has 
made previous contradictory statements; but he may by 
any pertinent evidence prove a facb to be otherwise t l ~ a n  a5 
testified to by the plaintiff.'' 

There is notliit~g iti an examination taken under these 
special provisioos, when exhibited to distinguish it in  legak 
effect from other testimony produced, or exempt it from 
the operation of those rules which govern the introduction 
and determine the admissibility of all evidence. 

Depositions taken in the ordinary way by a party and 
filed may be read by the other pasty. Co'olMer v. Jefieys, 2 
Hay., 408. Nor does the taking the deposition n u k e  him the 
witness oi the party taking it. This is so held in Neil v+ 
@hilcls, 10 Ired., 195, wherein PEARSON, J., thms decIares the 
rule: "If the witness" (whose deposition had been taken 
by the plaintiff and used by the defendant at the trial) 
" had been called xnd examined, or if his deposition had 
been read by the plaintiff, the exception " (to the plaintiff's 
proving the hostile feelings of the witness towards himself 
m d  the witness7 cmiffictir~g statements, offered to impeach 
him) " would have raised the question whether n party can 
impeach his own witness, in whose testim"ony he is disap- 
pointed, by showing that he had on other occasions stated 
differently," and adds, "the question does not arise in  this 
case for a party does not make one his witness by  taking h i s  depo- 
sition which he declines to read, or by having a witness sub- 
pensed  and then declining to examine him." 
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We should hesitttte to ascribe to the r e b ~ t t a l  " by adverse 
testimony," authorized by seetion 336, which is defined by 
Worcester a driving os beating back ; a repelling or op- 
posing by argument or .evideraee,,' an effect so sweeping as 
to  break down a priraciple so , lor~g and  thoroughly estab- 
lished and acted on in judicial practice, without some !more 
clear and distirxct mai~jfestation of the legislative will than 
is furnished by the word employed to express it. 

But .the legal effwt of the .earamination m d  its exposure 
$0 attack, if not acceptable ko the defendaut, are questions 
not now before ue and it i s  IMA necessary to anticipate their 
aol-dioa The must refused .the motion (and indeed no 
.order is required to obtain the preliminary e x ~ m i  nation 
under seetion 334, either in terms or upon the construction 
given 40 it doy the courts &New York; Voorhies' Gode, page 
748, and cases cited; 2 Whit. Prac., 275,) far reasons in our 
opinion fully sustaining the denial, to-wit : that the witness 
had uc, such intmest in the m s d t  of the action as is con- 
itemplated in sectio11339,anCS the testimony taken in the form 
s f  a depositian would acconlplish every useful purpose as 
we'll aa the proposed a~itminatisn. We are n n ~ b l e  te see 
how the existence uf unsettled accounts between the witnkss 
and  the defendant tends in  any degree to s'how that the 
action is gr~secuted fur her ian.rnedic& or even indirect ben- 
efit, and unless th i s  does appear, the praposition i s  w i t h u t  
the sanction af the statute. 

The argument deduced from the nsages of .a csnrt of 
equity and pressed upon our attenxian with the fruits of a 
laborious research into the subject, properly understood do 
not contravene, and if they do, must be controlled by the 
provisions in %he wde Joor al supervening remedy ~KI take the 
place of the tormer system. The substitute ie ~irnple  and 
complete, aud ~rov ides  adequately for a l l  cases where the 
meeded evidence is attainable without the delays and em- 
barrassing incidents attachirg fo a bill of discovsry .in aid 
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of an action at  law. The  new system, discarding the cum- 
brous forms of the old, seeks to secure the same objects by 
a more plain, direct and equally efficacious proceeding. 

So then upon the facts contailled in  the affidavit of the 
defendant, it is not a case entitling h i m  to  take the exam- 
ination of the absent witness fon the purposes specified, and 
i n  the mode prescribed in  the code; and if he was so en- 
titled, his right is not prejudiced by the refusal of the order. 
I t  must therefore be declared there is n o  error is the ruling 
of tlle court a ~ d  the judgment is affirmed. This will b e  
certified that the came may proceed in the coust below. 

PER CUBISM. Pas wsor. 

WILLIAJI SMITE and ailother, Ex'rs, V. J: W. STEWART an& 
others, 

G'pon the voluntary reeei%ioil of a contract for t h e  sale of ltlnt1,the 
vendee having been in possession, he is entitled to a return of bhc prir- 
elrase moae)-,.and the vendor t o  a fhir rental for Ihe nse and occnpa- 
tion of the land, kpss the value of the perm'anoat improvements placed 
thereon by the vendee; s ~ x h  value being esti~n,zted,.not by their cost 
to the vendee, but by the extent to which they have enl~nncebthe  worth, 
of the land. 

( T e t F i e ~ e l l  v. Gownan, 73 N. C ,.3SO; Hill v. Bower, 76 N. C., 1Q4? citedl 
and appmved.) 

GIWI, ACTIOX kid a t  Fall Term, 387% of MECKLENEURG~ 
Superior Court before Buxbon, S. 

The case was heard upon exceptions to an aecoun t, a n d  
the defendants appealed from the r d i n g  aud j,udg:nent ~f 
the coust below, 
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Mr. A.  Burwell, for plain tiffs. 
Messrs. Witson & Son, for defendants, cited the following 

cases, referred to in the opinion of this court, Pearsnll v. 
Myers, 64 N. C., 549 ; Dunn v. l ' i l lwy, 79 N. C.,  497 ; Hook v. 
Fentress, Phil. Eq., 2.29 ; Lowdet. v. Rodivlg, 8 Ired. Eq., 208. 

SMITH, C. J. Tlie plaintiffs' action is to recover the 
amount due from the defendants on their promissory note 
given for a tract of land sold by them as executors of 5. A. 
Campbell, and as the property of their testator, and  the 
defence set u p  is the want of title i n  the vendors. 

When the cause was called for trial i t  was by consent of 
parties adjudged that the contract of sale be resciuded and 
the note canceled, and a reference was made to the clerk to 
ascertain and report the rents and profits of the land during 
the occupancy of the defendant, Stewart. 

The  clerk accordingly proceeded to iake the account, both 
parties being present, and to hear the evidence adduced, 
and made his report ascertaining the balance due for the 
use and occupation, after allowing sundry credits, to be 
$588.68. To this report the defendants filed nunzerous ex- 
ceptions, which, condensed in form, are as follows: 

I. That  the plaintiffs are not entitled to any compensa- 
tion for the use of the land, and if they are so entitled, the 
measure of the compensation is the interest due on the pur- 
chase n~oney. 

2. That  the annual rental allowed ($150) is excessive and ,, 

not sustained by the weight of the testimony. 
3. That  no interest should be charged on the annual  

SU I11 s. 
4. That  the defendant has hot been allowed divers credits, 

$0-wit, for 
a. Eepairs on out-buildings. 
b. Guano used in 1878 on the land. 
c. Fences built on the land. 
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d. Ditching and draining bottom land. 
e. Improvement of the land from industry and labor of 

defendants. 
f. Value of manure left when the plaintiffs regained pos- 

session. 
Upon hearing the exceptions, the court overruled the first 

and fourth, sustained third, and in part the second, reduc- 
ing the value of the rental to $75 for the first year, $100 for 
the second, and left undisturbed the referee's allowance of 
$150 for each of the three remaining years. The  result of 
all which is to reduce the irldebteduess of the defendant3 
to $348.68. 

The  defendants appeal presents but two questions: 
1. Should the defendant be charged with the rental value 

of the lands, or with the annual interest on the purchase 
money ? 

2. Is  he  entitled to credits as specified in  the 4th excep- 
tion? 

The legal consequences of the rescission of the contract of 
sale is to restore the parties, as far as practicable, to the 
position they would have occupied if no contract had been 
entered into. The vendee is entitled to the return of any 
of the purchase money h e  may have paid, the vendor to 
the value of the use and occupation of the premises, that is, 
to a fair rental annual value thereof, and this involves the 
allowmce of any improvements bestowed increasing the 
value of the premises during the possession. Upon this 
basis the court seeins to have acted in diminishing the 
charge for the two first years of the occupancy. 

This rule, consonant with the principles of equity, has 
bee11 recognized in the rulings of the court in cases in this 
respect similar to the present. 

Thus, where land was sold by an executrix in a mistaken 
exerLise of I ower supposed to be conferred and the sale was 
vacated, the reference was for " an  account reimbursing 
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(Whitaker) the purchaser, the value of what he paid for the 
land and charging him with rents and p~o$ts." Wetherell v. 
Go~man. 73 N. C., 380. When the account had bee11 taken, 
upon a second appeal from rulings upon exceptions thereto, 
the court adhered to the t e r m  of the order of reference, 
declaring that in  ascertaining a fair rent "the enhanced 
value of the land by reason of any iiuprovement made 
thereon," not the costs of the improvement, was the proper 
credit to be allowed. 74 N. C., 603. 

Again in  Hill v. Brower, 76 N. C., 124, the first sale being 
annulled and a resale ordered, BYNUM, J., referring to the 
claim for irnprove~nents, says: "If the land will sell for so 
much, he (the purchaser) is entitled to the repayment, with 
interest, of the purchase money paid and also to the value 
of his improvement put upon the land, with the qualifica- 
tion however that the irnprove~nents must be estimated 
according to the enhanced value conferred upon the land. 
Ihe defendant must account.for the rents and profits." 

The authorities cited for the appellant do not conflict 
with this rule, and are either to the effect that the relations 
subsisting between vendor and vendee (and those between 
mortgagee and mortgagor are similar) are such that the lat- 
ter, being adrnitted inbo possession, is not responsible for 
rents, the equitable estate being in  him, charged with the 
payment of a sum of money to the other party. I n  other 
words the vendor becomes entitled to tlie profit as  an  inci- 
dent to his estate, and the vendee's right is, to be paid the 
purchase money. The cases have no application to a con- 
tract voluntarily annulled. 

The argument also proceeds up011 the ground of a con- 
ceded inability to make title, and the discharge of the pur- 
chaser in consequence, while no such fact has been deter- 
mined, and the necessity of making the enquiry is removed 
by a voluntary cancellation of the agreement, the effect of 
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which is to put  the parties in statu quo and restore his own 
to each. 

I t  is further insisted fur the defendant that he  should not 
be required to pay anything to the plaintiffs, since he will 
still remain liable to the action of the true o w n a  for dam- 
ages. As we have said it does not appear that the title is 
in  any other person who can hold the defendant still liable, 
and he cannot, upon n mere suggestion of the kind, be al- 
lowed, under a contract, to enter upon, use and appropriate 
the profits of tile land, and tile11 repudiate all obligation 
upon an allegation of a want of title in the plaintiffs, by 
wllose authority and permission this was done. I n  this way 
he might escape liability altogether and retain the profits 
for hilnself. 

It is suggested a h  that as an  action a t  common law did 
not lie upor1 a n  implied contract to pay for the use and oc- 
cupation of land, and the statute which gives it is repealed 
by the act of 1868-'69, ch. 156, 5 23, in analogy, no allow- 
m c e  is due to the plaintiffs therefor. While the act of 1856 
(Rev. Code, ch. 63,) is repealed it1 express terms, its essential 
provisions are re-enacted in section 5 of the repealing act, 
and the inference drawn from the supposed repeal is erro- 
neous. 

But the claim to the restitution of the profits received by 
the defendant rests upon the basis of a broader and more 
comprel~ensive equity, which the court having acquired ju- 
risdiction will enforce, and not upon the technicality by 
which reiief was dellied in  the former action of crssunzpsit. 
That  equity is the right of each party to a contract annulled 
by consent to have restored to each that which has been re- 
ceived by the other by virtue of the rescinded contract, and 
properly belongs to the former, and upon this principle their 
respective claims are adjudged and settled. 

The  ruling in regard to the 4th exception must be sus- 
i,~lned also. There is 110 evidence accompanying the report 
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from which we can see that the credits a re  well founded, o r  
that they have been refused, or that  they did not enter into 
the consideration of the court in reducing the rental value 
of the land for the first two years. There is therefore no 
ground upon which we can be asked to review the rulings of 
the court, a11d i t  is certainly needless to repeat that a party 
must show the assigned error or the judgment will be af- 
firmed. 

We do not wish to be understood as concurring in all the 
rulings against the plaintiff, and we pretermit an  expression 
of opinion upon their correctness, because the pl~int iff  d e j i  
not appeal and that matter is not before us. 

There is no error and the judgment must be affirmed. 
No error. Afirmed. 

FREDERICK RUFEMAK v. WESLEY WALKER and others. 

Boundaries-Evidence. 

The localion of boundaries mentioned in a deed may be established by 
par01 proof and by reputation. 

(Standin v. Bnins, 1 Hay., 25S, Taylor v. Shuford, 4 Hawks, 116 ; Hart- 
zoz v. Hubbard, 2 Dev. 6: Bat., 241 ; Hetzd~ick v. Gobble, 63 N. C,, 48 ; 
Hice v. Woodward, 12 Ired., 293, cited and approved.) 

CIVIL ACTION to recover land tried a t  Spring Term, 1879, 
of BURKE Superior Court, before Gmces, J. 

Both parties claimed under one Smith upon whose death 
his land mas sold under a decree of the court of equity for 
Burke county on a petition by his heirs to sell for the pur- 
pose of partition. 

The tract in question was bought at  the clerk and mas- 
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ter's sale by the defendant and sold by him to the plaintiff. 
T h e  del'endant purchased another lot of satue land from 
Avery and Gibbs who had bought i t  a t  said sale. The deed 
from the clerk and master for the first lot was prior i n  date 
to the other. There was no proof as to the possession of the 
land by a n y  one. The controversy was as to the beginning 
corner of the land. The plaintiff alleged i t  was a t  a red 
oak on the bank of the river which was in Phillip Brittain's 
upper line where it crossed the river, and a conditional lirle 
agreed on between said Brittain and one William Jones. 

The  plaintiff testified in  his own behalf that he had 
known the red oak on the bank of the river as the Legin- 
ning of his land for fifteen years, that h'e was told by one 
Corswell arid one Roper, (both dead) that the red oak 
claimed by him as the beginning was Phillip Brittain's 
upper iine, and that the tree was marked on the east and 
west. One Smith testified on the part of plaintiff that his 
father bought of Phillip Brittain and Brittain held under 
one George Walker, that his father bought that part of the 
Brittain land lying on the north of the river, and one Jones 
bought that  on the south side of the rivdr and theriver, was 
the conditional line between them;  that he knew the red 
oak on the bank of the river as Phillip Brittain's upper line 
more than forty yeays, and knew Cane Brake creek; it came 
into the river below the red oak. 

The defendant testified that he bought a t  the clerk and 
master's sale the land known as the Brittain land and sold 
the same to the plaintiff, Frederick Huffinan. There were 
no exceptions taken to any of the evidence offered on the 
part of the plaintiff. 

The defendant's counsel prayed His Honor to charge the 
jury "that  in  order to establish the beginning of the plain- 
tiff's deed he should establish the fact that Phillip Brittain 
had a tract of land which crossed the river, by showing title 
by grant  or deed or some other paper title to him, and could 
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not establish that fact by reputation, and that the plaintiff 
bad failed to show by competent proof that Phillip Brittain 
had any tract that covered the land in controversy, and had 
failed to locate his deed." The court declined to give this 
instruction and the defendant excepted, 

The court then charged the jury that " what are the  
boundaries of the land sued for, is for the court to say; but  
where the boundaries are situated, was a question of fact for 
the jury to determine." The court then read over the  
courses of the plaintiff's deed, stated the several boundaries 
in detail and told the jury the plaintiff must satisfy them 
by a preponderance of evidence as to where those several 
boundaries are situated ; that when marked trees or natural 
objects were called for, they would control course and dis- 
tance when identified hy proof; that when such marked 
trees or  natural objects could not be found, course a r ~ d  dis. 
tance must govern. That  plaintiff had submitted to them 
competent testimony in regard to the location of the bound- 
aries of his deed, and i t  was for them to say whether he had 
proved his case or  had failed ; that upon questions of bound- 
ary the evidence of witnesses deceased was competent; thab 
it was not always necessary to have a deed or grant or any 
paper title even to show title for land, for thirty p a r s  
would ripen into title without writing of any kind." The 
defendant excepted. 

The  jury found the issues in favor of the plaintiff and that  
he  is entitled to the land included i n  the bouudary, begin- 
ning at the letter G as shown in plat running w i t h  the 
river to Cane Brake creek, then to letter J, then north to 
fallen pine on the ridge as shown by R K, then to the be- 
ginning. And there was judgment according to the verdict, 
from which the defendant appealed. 

Mr. a. h? Eolk, for plaintiff. 
Mr. J.  M. Mc Corkle, for defendant. 
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ASHE, J., after stating the case. There were no exceptions 
taken on the trinl bat  those to the refusal of IIis Honor to 
give the instructions prayed, and the charge given to the 
jury. 

The  defendant on his examinatiotl as  a witness admitted 
that he bought a t  the clerk and master's sale the land 
known as the Brittain land, and that was the land he sold 
to the plaintiff, and it is not denied that the land lay on 
the  river, nnd that the beginning was where Phillip Brit- 
itain's upper line crosses the river, but the dispute is as to 
that  point. The plaintiff contends'it was a t  a certain red 
oak which stands on the t a n k  uf the river which was in 
that line, and in  fact mias a line tree i n  that line indicating 
where the line ran. The defendant insisted i n  his prayet 
for instructions, that that fact could not be proved by parol, 
but  by some deed or other title in  writing showing that 
Brittain owned a tract of land that crossed the river. We 
d o  not t,hink that was at all necessary. The land in con- 
troversy was known as the Drittain land. I t  must have 
had some boundaries, and there is no principle of law bet- 
ter settled than that the location of boundaries may be 
proved by parol or reputation. Nothing is n ~ o r e  common 
in practice, when a deed calls for the corner of an adjacent 
tract than tn prove by parol, the declarations of deceased 
witnesses ; for instance, wl~ere the corner stands, without 
showing in evidence any deed to the owner of tbe land. I t  
is often matter of mere hearsay, but may be proved by other 
more direct means; and therefore i t  was perfectly competent 
for the plaintiff as he has done in  this case, to prove by the 
declarations of deceased witnesses, that the red oak claimed 
by h im as the beginning was Phillip Brittain's upper line. 
As to the objection that there is no competent proof that  
Phillip Brittain owned any land, the line of which crosses 
the river, there was proof offered without objection from 
which the jury were warranted i n  inferring that Brittain 
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once claimed the land and that his line crossed the river, 
for he and one Jones mho claimed the land on the other 
side established the river as a conditional line between them. 
The  proof seems to us to have conclusively established the 
red oak as the beginning corner of the land claimed by the 
plaintiff, and was perfectly competent for that purpose. 
See Standin v. Bains, 1 Hay., 258 ; Triylor v. Shufo~d; 4 Hawks, 
116; Hartzox v. Htrbbnrd, 2 Dov. & Bat,  241 ; He7zd~icl v. 
Gobble, 63 N. CI., 48. 

We hold there was no error in refusing the instructiol~s 
prayed, nor was there any  in the charge given to the jury, 
unless i t  was in the concluding sentence which reads, "that 
i t  was not always necessary to have a deed or grant or ally 
paper title even to show title for land, for thirty years would 
ripen into title without writing of any kind." This was 
evidently a "slip " and any one of common intelligence 
would understand i t  to mean "thir ty years possession," but, 
let that be as i t  may, we cannot say there was a fatal error 
in  that, giving i t  the most unfavorable construction ; for as 
we hold i t  was not necessary for the plaintiff to produce any 
deed or other paper title to Phillip Brittain, showing that 
he owned land covering that in controversy, and that one 
of the lines thereof crossed the river, although the charge 
may be against law, yet it  was harmless, and it is apparent 
from the whole case that it could not have mislead the jury. 
Hice v. Woodzoa~d, 1 2  Ired., 293. 

There is no error. Tlie judgment of the su.perior court of 
Burke is affirmed. 

No error. Affirmed. 
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FRANK THOXPSOX V. HILL HUMPHREY, MARGARET HUM- 
PHREY, and others. 

Evidence- Transaction with Decensed Person- Guardian Bond, 
Rights of Surety. 

A surety on the bond of a deceased gnardian, having pnicl the amount of 
the recovery of a ward in a suit on such bond, brought action to be 
substitutecl to the claims of the guardian against one to whom he had 
loaned the money of the wards ; 
Held, ( 1 )  That the plaintiff was entitled to  put in evidence the account 
taken in the suit by the ward on such guardian bond, and that the 
debtor to the guardian could not object to such evidence, it being im- 
material to  her to whom she paid the amount of her indebtedness. 

(2) That the administrator of the deceased guardian was a competent 
witness to show the execntion of the bond by the debtor to the p a r -  
dinn. the evidence being offered to affect the interest of a living person, 
and not "against a party then defending the action as executor. ad- 
ministrator, heir a t  law," &c. 

(3) That while the plaintiff was not entitled a t  this stage of the case to  
have the debt assigned to him (it appearing that other wards of the 
deceased guardian had not been paid in f ~ l l l ,  he was entitled to main- 
tain this action to have the debt paid into court to await a final adjust- 
ment of the rights of the several parties in interest. 

(Shields v. Whitaker, 82 N. C., 616 ; Ballard v. Ballard, 73 N. C., 190; 
McCfanless v. Reynolds, 74  X. C., 301; Peebles v. Stadey, 77 N .  C.,  
243, cited and approved.) 

CIVIL ACTION tried a t  Spriilg Term, 1880, of ONSLOW SU- 
perior Court, before Avery, J. 

Judgment for plaintiff; appeal by defendants. 

Messrs. W .  A. Allen & Son and D. 3. Dez'ane, for plaintiffs. 
Mr. Henry R, Bryan, foi* defendants. 

SMITH, C. J. John Humphrey in  March, 1857, became 
guardian of the six infant children of one Stephen Hum- 
phrey deceased, and executed a guardian bond i n  the usual 
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form for securing their estate in the penal sum of $15,000 
with the plaictiff and Hellry Cox his sureties. Most ot the 
wards on becoming of age were settled with by the guardian 
and their estate delivered o v ~ r  to then?. A part of the trust 
fund consists of a bond executed by the defendant, Margaret, 
to the guardian in 1861, i n  the sum of $401.57 for money 
lonned her. John Humplirey died i n  1868 leaving a will 
and the defendant Henry W. was appointed his adminis- 
trator with the will annexed. One of the wards, Willi,,m, 
died in June, 1862, intestnte, and the said Henry W, beciime 
his administrator. I n  1873, the said Henry W. rendered i n  
the probate court his final account of the administra!io~~ of 
the estate of the said John, and retained in his hands nliout 
$1,300 due from the guardian to the intestate William, and 
was allowed a credit therefor. The bond of the defrn cant 
Margaret was not included in the settlement and was 1; i c  in 
the office of the probate juclge. 

Hill  Humphrey brought an action on the gu:~rdiatl Ixrncl 
for the recovery of what was due him from the said J,.hn, 
against his administrator, Henry W. and the plaintiff' nd 
his co-surety Cox, in which there mas a reference and re,, ~ r t  
showing to be due $892 15, whereof $524.10 is prin, ipal 
money. 

A d pros. was entered by the relator as to t l ~ e  :~d- 
ministrator Henry W. The surety, Cox, pleaded his tlis- 
charge iu bankruptcy, and at  spring term, 1878, judgment 
was entered up  against the plaintiff alone for the amount 
due and for $128.70, the costs incurred, on which execu, ion 
issued arid the same has been paid by the plaintiff. 

The  object of the suit is to have the plaintiff subrogate~l to 
the rights of the testator, John, and of Hill, his ward, i n  re- 
gard to the bond of said Margaret,on which is due the sum of 
$912.22, and that he  recover judgment against her thcwfor. 

The  defendants answered the complaint, and certain 
issues were submitted to the jury who ill response say that, 

27 
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1. The defendant I lenry W. was duly appointed admin- 
istrator with the will annexed of the deceased guardian, 
.John Humphrey, a t  March term, 1868, of the proper court. 
2.' Margaret did execute her b m d  to the guardian of the 
infants for $494.57, as  stated in  the pleadings. 3. The bond 
did not constitute part of the assets retained out of the es- 
tate of the said' John, for the intestate William by Henry 
W. the admi~~is t ra tor  of both ; and 4. The  guardian did not 
settle with all the wards except the defendant, Hill, during 
his lifetime. 

Several exceptions appear in the record : 
1. The plaintiff offered in evidence the account taken and 

reported in  the suit of Hill Humphrey agaiixt Henry W. 
administrator of the said guardian, and his sureties, and i t  
was objected that i t  was not admissible against the defend- 
ant, Margaret, because she was not a party to the proceeding, 
The  evidence was received as against the other defeuclants. 
There was no error in the ruling of which tlle defendants 
can complain. The  account was certainly competent against 
those who were parties to the suit and between whom i t  was 
taken. Nor would any prejudice come to the defendant, Mar- 
garet, upon an issue as to whom the bond belonged. If she 
owed the debt and had to pay it to some one, it was wholly 
immaterial to whom she paid it. The question of subroga- 
tion raises issues between others, hut  not with her, Shields 
v. Whilaker, 82 N .  C., 516. 

2. The next exception is to the adlnission of the testi- 
mony of the defendant, Henry, to show the execution of 
the bond, and this is also untenable. The  witness is intro- 
duced to prove a transaction 'between his intestate and the 
defendant, Margaret, and although it is said by BYNUM, J., 
in Ballard v. Ballard, 76 N. C., 190, this is a transaction 
within the meaning of section 343 of the code, being an at- 
testation of the deed from the l i v i n g  defendant to his intes- 
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%ate, the evidence is not offered " against a party then de- 
fending the action as executor, administrator, heir a t  law, 
next of kin, assignee, devisee, legatee or survivor of such 
deceased person," but against a living defendant competent 
,to testify herself about the same ~natter,  and therefore the 
evidence is not within the reason of the rule which excludes. 
Tile scope aild purpose of the act is thus stated by PEAR- 
SON, J., i n  McC'hless v. Rey%olds, 74 N. C., 301 : " The pro- 
viso (in section 323) rests on the glouncl not merely that the 
dead man cannot have a fair showing, but upon the broader 
and  more practical ground that the other party to the ac- 
.tion has nochance, even by the oath of a relevant witness 
to reply to the oath of the party to the action, if he be al- 
lowed to testify. The principle is, unless both parties to a 
transaction can be heard on oath, n party to an action is not 
.a competent wituess in  regard to the transaction." See also 
Peebh v. Stunley, 77 N. C., 243. 

The answer  beside,^ is evasive, and dispenses with the nc- 
.cessity of proof of the allegation as to her, and no one else 
(has any interest ill the determination of the issue. 

3. The plaintiff would be clea-rly elititled to the relief, if 
i t  appeared that all the wards had received their estates and 
a o n e  had a claim on this part of the t r~ ls t  fund. The jury 
.find that the guardian did not during his life settle with d l  
the other wards, and such as have not had their estate have 
.a preferable r;ght to the bond. I t  does not appear that any 
have asserted or intend to assert any claim to this part of 
t he  trust fund, and the plaintiff has an interest in  its pres- 
ervation not only for reirnburselnent but as some security 
for his subsisting liability upon the guardian bond. To 
leave the bond where it is, uncollected, may result in the 
loss of the debt, and the unsatisfied wards may not choose to 
enforce payment against their mother who owes it. It is to 
%he common interest that this state of things does m t  con- 
tinue, and in our opinion the plaintiff' ought to have judg- 
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merit against tht: defendant fox the debt and interest, and  
that whatever sum be realized be paid into the office of the  
clerk to awai t  the fnrther order of the court, and that  mean- 
while the unsatisfied wards be made parties, and have no- 
tice to come h and show cause if any they have why t h e  
same shall not  b s  paid to the plaintiff. To the end thab 
this may be done, the cause is remanded to. the superior 
eourt of Onslow for such further proceedings as may lead ts. 
its final disposition, and i t  is adjudged that each party pay 
his own costs incurred in the appeal, 
PER CURIAM. Remanded. 

AMERICAX USTION TELEGRAPH COXPANY a. WIL$fINGTON, 
COLCMBIA AND AUGUSTA RALLROAD COMPANY. 

Telegraph, Lines-~pieal. 

under  the act of Narch 10C11, 1875, "to facilitate the constrwtion of tel- 
egraph lines." taken in connection with the act of February Sth, 
1872, for the same purpose, 110 appeal is allowable from an interlocu* 
tory ruling in the course of proceedings to estnblish such lines, but  
only from the final judgment therefn. 

PETITION for Cerbio~avi heard at Juno Term, 1.880, of THE 
SUPREME COURT. 

Messrs. D. K. ~ c ~ a e  and 13. L. Russell, for plaintiff. 
Messrs. Jrtnitts Davis and Battle &. Mor.clecai, for defendant. 

SMITH, C. J. The plaintiff, a corpwation formed under 
the laws of New York, instituted in  the superior court of 
New Hanover and is prosecuting a. suit against the rlefea- 
dant corporation, under the act of March 19th, 1875, entitled 
"an act to facilitate the construction of telegragh lines," fos 
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$he condemnation of a right of way for the construction 
a n d  operation of lines of telegraphic cornr~iunicatiou along 
the  defendant'; road. At the heari~ig of the appliration be- 
fore Judge McKoy, s t  ellambers on the 8th day of July last, 
h e  adjudged the plaintiff -to br: entitled to the right of way 
demanded, and appointed com~nissimers to ascertain and 
ireport the co~npensation to be paid to the defendant, as 
damages for the condemned property. The  defendant there- 
upon applied for an  appeal, and being refused now rrloves 
this court for a writ of cert io~ari  to bring up the record of 
Qhe cause, i n  order that the ruling of the judge may be re- 
viewed. These are the undisputed facts set out liu the affi- 
davit, upon. which the application is based, and the only 
point to be considered is whether the defendall t is eriti tled 
to a n  appeal from the judgment rendered. 

U p n  a careful examination of the statute, and the por- 
tions of the act of February Sth, 1872, by reference incor- 
porated with ih, and regarding the policy indicated i n  both 
t o  favor the construction arld early completion of such 
works of internal improvement, telegraphic being q o n  the 
same footing as railroad corporations, we are of opinion it 
was not intended in these enactments to arrest the proceed- 
i n g  authorized by them a t  a n y  intermediate staga, and the 
appeal lies only from a fiual judgment. Then and not be- 
fore may any error com~nibted during the progress of the 
cause, end made the subject of exception at the time, be re- 
viewed arid corrected in the appellate court, and an appeal 
from an  interlocutory order is premature and unauthorized. 

I t  is the manifest intent ~f the aet, as expressed in its 
&tle and apparent upon its face, to encourage and promote 
this and  kindred enterprises for the public benefit, and  to 
avoid the inconveiaiances and delays arising from opposi- 
,tion, as far as practicable and consistent with the rights of 
proprietors whose land or  an  easement in  which is to be 
dondemned and appra~r ia ted .  In  pursuance of this object 
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the first section confers upon the judge in vacation "the. 
same powey and ji~risdiction as the superior court may ex- 
ercise, and subject to the same right of appeal to the superior 
(an obvious mistake and intended for sqwenae) court, as from 
final judgnzents of the superior conrt," and i t  declares that 
the clerk shall "perform the same dnties and be entitled to 
the same fees as in other sirnilan! cases in the superior court." 
H e  is also required to attend the court a t  the "court house 
of his county" and to "make all proper ~ r d e r s  and entries, 
and issue all proper process, writs or notices as commanded 
by the superior court whether in te~m time or in wxation." 

The  plain meaning of the section is to bestow upon the 
judge, during the irltervals between the sessions of thecourt, 
the same powers that he can exercise at  the term, and what- 
ever is done becomes a ~eeord  of the court. An appeal from 
any decision of his, made in the recess and a t  chambers, the 
court house being dcsiguated for such punpose, lies dkectly, 
as if made in  term time, to the supreme court. 

The equal jurisdiction vested in  the judge wherl acting 
in vacation as when holding the regular term of the court, 
is wholly incompatible with a Literal rendering of the sec. 
tion as allowing an appeal from his own decision to himself. 
Appeals in their proper sense are taken from an inferior 
and subordinate to a higher and superior jurisdiction. To 
avoid this absurdity and give effect to the general purpose 
of the enactment, i t  is necessary to substitute the word 
supreme, as designating the proper supervising tribunal, 
place of oz~~perior, and this must be its true interpretation. 

With this rende~ing,  the appeal is only permitted from a 
final judgment of the judge in like manner as from a final 
judgment of the saperior court, and in neither: cme from, 
an interlocutory d i n g  as autllorized in  ciril  adions gener- 
ally by C. C. P., $ 299. 

This construction derives support frmm the provisions o f  
the eighth section, which gives " the  zight of appeal to t h e  
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suprerne court " (the printed corrected by the enrolled act) 
when taken within "thirty days after the confirmation of 
the report of the commissioners," but meanwhile does not 
suspend the petitioner's right to take possession of an ease- 
ment, privilege o r  use condemned, if the damages and costs 
adjudged be paid, or deposited as directed and adjudged by 
the superior court." 

As the right to take possession is given only after final 
judgment of confirmation, and then is not ititerrupted by 
the appeal, we can~iot  reasonably understand the act as 
admitting the obstruction and delay resulting from an ap- 
peal at an earlier stage of the proceeding. 

The cor~stitutional provision (Art. iv., 5 8,) that " the su- 
preme court shall have jurisdiction to review upon appeal 
any  decision of the courts below, upon a n y  matter of law 
oralegal infereuce " is not impaired by postponing the ex- 
ercise of the right to the final determination of the cause, 
when all  the alleged errors may be reviewed, as in criminal 
prosecutions, and the section of the code which allows in- 
iterlocutory appeals must yield to the special enactment gov- 
erning the present case. The result of the denial of the 
appeal now asked is riot to deprive the defendant of a trial 
of tho matters of his defence in  the appellate and supervis- 
ing court, but  Co defer ulltil a t  its conclusion the whole 
controversy can be heard and settled, and meanwhile the 
work proceeds without detriment to the publie interests. 

For these cousiderations the writ is refused. 
PER CURIAM. Motion denied. 

NOTE.-During the a ~ ~ g r ~ m e n t  the plaintiff's cor~nsel advcrtrd to a 
gross error in scctions 1 G  and 18 of chapter 138 in  the p~~bli-hed acts of 
the s('ssio11 of 1871-'72, ascertxin~d by cornl~m.i-on with the enrolletl act 
in  t l ~ r  office of the sccrctwy of state, wllcrcby a large portion of section 
1S is dt2tac1wd from its contcxt xntl inserted i l l  and made part of seetion 
1G. Tho error is repc~ated in the Revisal, ch. 99, tho careful autl~ol- o f  
which, diwovcri~~g the incallgruily, attempts to bridge over the separa- 
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ting chasm by introdnoing a few necessary connecting words. As the 
laws are known and execr~ted alrnost entirely upon the evidence of the 
printed copies, it is of the highest importance that entire accuracy be se- 
cared in the publication, ancl that a careful scrutiny and supervision be 
exercised while they are p ~ s s i n g  through the press. 'rhe occasion is a 
proper one for calling the attention of the general assemby to the 
snbject. 

JOSEPH SCOTT and others V. THOJlAS ELKINS and others. 

Reservations in  Gmnk-Possession, Constrztetive and Adcerse. 

1. The rule announccd in Gudgerv. Hetzsley, 82 N. C., 461, as to the proof 
in reference to the rest:rvations in grants, commented on and enc'orsetl. 

2. The possession by a lessee of a part  of a tract of la11 1 gives tlic l-,vr 
a constructive possession of the entire tract, bnt this possesel011 . out- 
side tke boundaries of the tenant's actual occupation, will not divest 
by lapse of tinle a title superior t o  that of the lessor. 

3. Thc existence of visible and definite bonndnry mul t s  is rt?qttli.ctl to 
enlarge a poescssion beyond the l in~i ts  of actnal occupation, or  R pos- 
sessiopcdia, and toconfer a right. But an  entry nncler a cl?ed or ot!~er 
i ~ ~ s t ~ n m e n t  pnrpor t~ng to pacs land and defir~ing its limits, is ill IILW an  
ciltry into the whole tract, except as against a b-tter title to s p u t  
not actually occupied ; and not only are no visit)le boundmies nc>ies- 
sary, bu t  if thry existed, t h ry  would be eontrolled by thc convcayailce 
under which the entry ~ : x s  made. 

(Gudger v. IZenxl?y, 82 X. C., 481 ; McCornaiclc v. Monl.oe, 1 3o,?r1., 13 ; 
Melton v. Ilfonday. G 1  N. C., 295 ; Lenoir v. South, 10 Ired., 237 ; Gi a- 
ham v. Houston, 4 Dev., 232 ; Dobbins v. Stephens, 1 Dev. $ B ~t 6 ; 
L a m b  v. Swain, 3 Jones, 3 i 0 ;  JfcMillan v. Twner,  7 Jonc,s, 4 j 3  ; 
Williams v. Wtrllace, 78 N. C., 334 ; Dawis v. NcArthut*, IO., 357 ; 
[I'honaccs v. Kelly, 13 Ired., 43, citccl and approved.) 

CIVIL ACTIOK to recover land, tried at Fall Terln, 1879, 
of BUNC,OMBE Superior Court, before Graves, J. 
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T l ~ e  defendants appealed from the judgment of the court 
below. 

Messrs. Reade, Busbee & Busbee and J. M. Gudger for 
plaintiffs. 

1W. James 11 Newinzou, for defend ants. 

SMITH, C. J. Tbe plaintiffs derive title to the land in  dis- 
pute under a grant from the state issued April 12th, 1798, to 
William Nee1 and Joseph Dobson, a deed from the last 
nnn~ed grantee made December Sth, 1803, to John Temple- 
ton, and a conveyance dated Xooember 2nd, 1807, from him 
to William Scott, the :incestor of the plaintiffs. The deeds 
purport to convey not a moiety, but a sole and absolute es- 
tate in fee in the land. William Scott died in  1842, intes- 
tate, and the plaintiffs are his heirs at law. 

I n  183-1, William Scott leased a p ~ r t i o n  of the premises 
to John Wilsou, who entered into and held possession until 
his death, for a period of eight years. The defendants claim 
under a grant issued Sovember 20th, 1796, to John Gray 
Blount, a sale and conveyance of part of that described in 
the grant, by his executors under a p o ~ e r  contained in his 
will, dated in December, 1835, to Robert and James Love, 
and two title bonds, each for fifty acres, parcel of the land, 
\ 

one dated June  26th, 1838, to Allison Elkins; the other 
September 18tl1, 18-40, to Pleasant Bankenship. The plain- 
tiffs exhibited also i n  evidence a deed execated October 15th, 
1850, to said Allison Elkins, conveying ten acres of the 
tract occupied by the lessee, (Wilson,) and proved that the 
respective vendpes each took possession of t l ~ e  lands de- 
scribed in  the c3ntract of sale to him, the former in the 
summer of 1858, knd the latter in the year 1839, and that 
these are parts of 'the tract i11 dispute. 

The absence of the plat, so often referred to, produces ob- 
scurity in  the narrative of facts constituting the case on 
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appeal, and prevents us from fully understanding the na- 
ture and extent of the occupation under the title bonds, and 
its effect upon the continuity of the adverse possession of 
the pIaintiffs9 lessee. Our attention will therefore be con- 
fined to the errors assigned by the appellants, and specified 
in the record, ant3 the rulings of t l ~ e  court therein. 

1. We have had occasion heretofore to advert to the non- 
production of the list of entries within the boul~dnries of 
the grant  to Blount, which in direct terms are excepted 
Dom its operation, and the inferei~ces sought to be drawn 
from the absent paper, in Gudgcr v. Hensley, 52 N. C., 451, 
and to re-affirm the rulings in 2lIcCornlick: V. Mowoe, 1 Jones, 
13, and illelton v. Monday, 64 S. C., 295, and will merely 
add that the copy, made evidence by the statute, is certified 
to be a full and perfect transcript from the book of registra- 
tion. I t  must then be assumed that the excepted entries 
were never attached thougl~ referred to in the grant, or that 
if they were, they have not been registered, and in either case 
there is no evidence of a suppression or withholding by the 
defendants, to which the doctrine of presutnption contm 
spolicrto~em can apply. But the error is 11ot material, since 
whether the disputed laud lies within the ope ra t i~c  words 
of the grant, or alnoug the exempted entries, the result will 
not be changed. 

2, The  defendants further except to the ruling of the 
court, as to the extent of the constructive possession of the 
lessee, and insist that by law i t  is limited to the lines of the 
demised land, and cai~not  enure to the benefit of the lessor 
for the entire tract described and conveyed in the deed to 
him. 

While the proposition is correct as applied to the rela- 
tions subsisting between the parties to the lease, and the 
lessee is only in  possession of the part embraced in the con- 
tract, yet as  against all others having a s u p e r i ~ r  title to the 
invaded portion of the premises, or without title, the posses- 
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sion by the lessee is an assertion of the lessor's right to the 
entire land of which it forms a part, and extends his cou- 
structive possession, through the tenant, to its boundaries. 
This possession will not divest a superior title to a part out- 
side the actual occupancy, for the reason that no action 
could be maintained by the true owner, and a constructive 
possession not exposing one to an action does not take away 
or impair an  uninvaded legal right. I t  is by reason of ac- 
quiescence in a prolonged and continuous adverse holding, 
and the failure of the owner to assert his claim by entry or 
action, when the action will lie, that an  imperfect ripens 
into and becon~es in law a perfect title. The rule was cor- 
rectly laid down in the instructions to the jury and is abun- 
dantly supported by authority. Lmoir v. South, 10 Ired., 
237 ; Graham v. Housto,~, 4 Dev., 232 ; Dobbins v. Stephens, 1 

z an v. Dev. & Bat., 6 ; Lamb v. Swain, 3 Jones, 370 ; ilfc V'll 
'lurner, 7 Jones, 435; Williams v. IVallace, 78 N. C., 354 ; 
Davis' v. illcA~thur, lbicl, 357. 

3. I t  js next contended that to give effect to the sevsn 
years adverse occupancy under color of title, i t  must be 
" under 1it101~n and visible lines or boundaries," distilictIy 
pointing out and defining the land. 

We concur in the instructions given to the jury on this 
point also. The existence of visible and definite boundary 
marks is required to enlarge a possession beyond the limits 
of actual occupancy or a possessio pedis, and to confer a right. 
But an  entry under a deed or other instrument purporting 
to pass land, and descri l i t~g and defining its limits, is in 
law an entry into the whole tract, except as against a better 
title to a part not actually occupied ; and not only are no 
visible boundaries necessary, but if they existed they would 
be controlled by the conveyarice under which the entry was 
made. The p r i ~ c i p l e  governing in such case is thus stated 
by RUFFIN, J. : '( Where one enters under a conveyance of 
some colorable title for a particular parcel of land, theti the 
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rule is that possession of part is prima facie possession of 
the whole not occupied by another, which may be safely 
acted on, a s  the doczcrnenhry title dejines the claim and 
posseseion. But i t  is clearly otherwise where one enters 
without a n y  such color of title, for then is there nothing by 
which his possession can be constructively extended an  inch 
beyond his occupation." T h o m a s  v. Kelly, 13 Ired , 43. 

As therefore under the instructions of the court the jury 
find the issues for the plaintiffs, and among them, that the 
possession under the deed from Teinpleton to Scott, which 
undertakes and in  form is sufficient to convey the absolute 
and sole estate in the laud, has been co,~tinuous and unbroken 
for more than eeven years through the tenant of the bar- 
gainw ; the legal effect of the finding is to vest and perfect 
his legal title to the laud, and i t  is not important whether 
the defendants acquired or did not acquire an  estate under 
the Blount grant. If the title was in  the defendants, O L  any  
of them, or outstanding i n  a stranger, not under disability, 
i t  is divested and the right of entry tolled. The exceptions 
are untenable and  the verdict must not be disturbed. 

Before col~cluding the opinion we will call attention to 
the careless manner i n  which the recurd comes before us 
and poiut out some of its imperfections. The issues r e r e  
framed to meet the controverted dlegations of fact presented 
i n  the original complaint and answer, and are not modified 
ta meet the changed aspect of the case shown in the subse- 
queltt ame:ldtnents. As an illustration of the incongruity, 
the issue is as to the title of Joseph Scott, in whose natne 
alone the suit was brought, disregarding the numerous 
others afterwards by atneadn~cut  associated as plaintiffs with 
h i n ~ .  We are therefore compelled to interpret the general 
finding set out in the record as applying to all disputed 
questions of fact arising upon the pleadings as amended. 
The  absence of the plat to which frequeut reference is made, 
as has been before observed, is calculated to lead to a mis- 
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apprehension of the facts of the ease. Facts a re  stated and 
not relied on, such as the interfering possession under the 
title bonds which may have the effect of brcaking the con- 
tinuity of the possession by the lessee, and defeat liis acqui- 
sition of the estate by occupancy for his lessor. 

Our determination of the case therefore depends upon ths  
decision of the points of law raised by the exceptions alone 
and i n  them we find no error, 

No error. Affirmed, 

JONATHAN WALKER V. 'CYILTJIAN E.  GURLES,  

Nortgage &le- Injunc f ion- Ereusable h7eglect. 

1. Where the complaint in an action for an injunction  allege^ that the  
defendant has sold a tract of pfaintiffis land under a pon-cr of sale in 
a mortgage to secure a us~irious debt, beconling phrchaser at  such sale 
for an inconsiderable portion of the debt, and has obtained judg~nent 
for the balance of such claim and sold all the plaintiff's other land t o  
satisfy the execution thereon, and asks that such sale and judgment 
be set aside and that the execution of the writs of possesqion in the 
hands of the sheriff he stayed until the equities between the parties 
can be acljusted ; the clefendant is entitled upon the coming in of an 
answer fully denying the charges of the complaint, to have a tempo- 
rary injunction, founded upon such allegations, dissoIvec1. 

2. A party to an action is not entitled to an injunction against execution 
on a judgment which might have been set aside by motion in due time 
under section 133 of the code. 

(Wilder v. Lee, 64 N. C., 50 ; Heilig v. Stokes, 63 IT. C,, 612 ; C(tpe7~arl 
v. Mhoon, Busb. Eq. 30, cited and approved ) 

MOTION by defendant to vacate a n  iniunction heard at 
Chambersun the 28th of January, 1880, (in an action pend- 
ing in MCDOWELL Superior Court) before Avery, J. 
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---A- 

WALXER O. UURLEY. 

The plaintiff appealed from the ruling of the judge be- 
low. 

No counsel in this court for plaintiff. 
illessrs. TV. H, diialone and 1'. J. Sinclair, for defendant. 

DIILARD, J. In order to a proper understanding of the 
error assigned ill the judgment of the court below vacating 
the injux~ction, from which the appeal is taken, it is neces- 
sary to state the material facts and the scope and object of 
the  suit. 

Piaintiff alleges that in 1866 he executed his note to de- 
fendant for m e  huac!red and sixty seven dollars and sixty 
cents, including a sum for heavy usurious interest, and at 
the same time conveyed by the mortgage deed for its secu- 
rity a. tract of land on Cane creek with a power of sale on 
tu7enty days advertiselnent after the first day of May, 1867, 
and that  defendant, after the day of default, without proper 
notice, sold and purchased the land hitnself, which was 
n ~ ~ r t h  the whole debt, a t  the sum of fifty dollars. 

That  irnnlediately after the sale, defendant warranted and 
recovered judgment for the balance of the note, and dock* 
eted a transcript of the judgtnent i n  the superior court, and 
under an executiorl issued thereon caused to be sold and 
purchased himself, the only other tract of land which the 

oumed, called the Marshall place. That thereupon 
defendant instituted two actions to recover possession of said 
tracts of land, and at  fall term, 1878, recovered judgment 
by default, and now has in the hands of the sheriff execu- 
tions for the delivery of possession and for costs, under 
which he is about to be turned out. And as an  excuse of 
his failure to defend said actions, plaintiff alleges that he 
employed counsel to represent him and expected him to 
put in  his defence, but he failed to mark his name or put 
in any defence whatever. 
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The prayer for reiief is that  as the sale by defendant to 
himself under the mortgage did not alter the relations of 
the parties, and  the land mortgaged is more than sufficient 
to pay the debt, the sale of that  tract a s d  also of the one 
sold by the sheriff may be set aside ; tltat the judgment in  
the justice's court a n d  the transcript thereof on t l l ~  docket 
of the  superior court, and the judgments of the  sul)erior 
court in the actians brought to recover possession, may also 
be set aside, and  that after ascertaining the true di.bt to dc- 
fendant, tile tract of' land conveyed i n  the mortgage 111ajy 
be resold by decree of the court, with prayer for injunction 
to stay tlie execution of tltc writs of possession in the liands 
of tlie sheriff' until the ultir~late trial of the action. Upolr 
the application of the plaintiff on tile forcgoiug facts, TIis 
Honor granted the injunction, subject to the motion of dc- 
fendarit to vacate i t  at any  time on motion. At the ne s t  
term of the court the d e h d a n t  a~isweretl as to tlre ruaterii~l 
 allegation^ of the plaintiff i n  substance as follows : 

I'ic denied the existence of any usury in t11e note secured 
by tlie mortgage. H e  deuied that  lie sold the lantl as mort- 
gagee to hinlself without proper notice, but on the contrary 
alleged that  tlic deed was not a mortgage but :t dectl 111 

trust, wltereby the land was collveycd to \Villiarn C. Gurley 
for the security of defcndmt's debt, ant3 ir: proof thcreof 
exhibited with l1?3 answer tile oriqinal dced, and he alleged 
that  the sale was made by t l ~ e  trustee a ~ ~ d  not by li inl~elf,  
rlot on the short noticc prescribed 111 tltc decd, hut a i l l ~ l e t ~  
days notice. 

Defcnd:mt deiiietl tltat plaintiff's counsel faile(1 to :ittend 
to his intercst i n  the matter of the two actions to recover 
the land, but on the contrary averred that his counsel with 
consent of defcndant's counsel had and kept in  his haiitls 
from one court to another tlie complaints in the two suits, 
and after~vards declined to file answers for the plaintif .  

On the filing of answcr, defendant moved to vacate the 
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injunction and on consideration of the case as made by the 
con~pla i r~ t  and answer, the court ordered the injunction to 
be vacated as to the writs of possession in the hands of 
the sheriff, but continued i t  as  to the costs, it appearing to 
the court that the defendant prosecuted his suits to recover 
the land in  forma pauperis, and from this judgment the ap- 
peal is taken. 

I t  is to be observed that the judgment in  the justice's court, 
after the sale of the land under the morigage, established the 
balance due of the note as a debt against the plaintiff, and 
the same together with a transcript docketed still existing 
and not reversed or vacated on appeal or motion in the 
cause, is to be taken as concluding the plaintiff ill this action 
from any defence for usury or other thing anterior to the 
date of the judgment, and therefore on the motion to vacate 
t h e  injunction, it is to be taken that  the execution, under 
which one of the tracts of land was sold, was for a true 
debt of the plaintiff. And as to the other tract alleged to 
have been sold by defendant as mortgagee and purchased 
by liirnself a t  his own sale, the fact turns out to be by the 
original deed exhibited by defendant's answer and not de- 
nied, that the same was conveyed, not to the defendant as 
mortgagee, but  to Williatn C. Gurley, and was sold by him, 
and the defendant as purchaser having recovered judgment 
for each of said tracts of land in  a court of con~petent juris- 
dictiou, the said judgments do establish the right of prop- 
erty or at  least the right of possession of the defendant 
t l~crein,  and they standing unreversed by appeal or motion 
in  the cause are also to be taken as conclusively establishing 
a t  least a present right of possession against the plaintiff, 

It is necessary to hold the plaintiff as bound by all the 
matters adjudged in  the said action before the justice of the 
peace, and the two brought in the superior court to recover 
possessior~ of the land, and also to be barred of all defences 
which but for his laches or the fraud of the defendant he 
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m i g h t  have made tlierein i n  order tha t  there may be a n  erid 
of litigation. Wilder v. Lee. 64 N. C., 60. 

Here,  there is no  pretence of a n y  fraud practiced by de-  
fendant on the  plaintiff whereby he was prevented from 
m a k i n g  his defence. T h e  failure to put  i n  his plea of usury 
before t h e  magistrate, or to set u p  a n y  equitable defence h e  
migh t  have against the sale under  the  mortgage or the re- 
covery of the  land in  the suits for that  purpose, was the  
fault  of the  plaintiff, a n d  in the  case of the  alleged surprise 
in  the  f d  of his attortley making  no defence, the  remedy 
to plaintiff, if any  he had, was under  C. C. P., section 133, 
by a motion i n  the cause, and  the omission to resort to tha t  
mode of relief debars him from making use of the  same 
mat ter  in  an  indeper~clent action. Wilder v. Lee, sups. The 
defendant then was entitled to be viewed i n  the  l ight of 
having a right of poseessioli adjudged and  established a t  
law, and  as such, on the filing of his answer fully, com- 
pletely, and directly der~g ing  the facts on which any  equity 
in plaintiff's favor arose, i t  was his r ight  to have the injunc- 
tiou dissolved as i n  the  case of corninon injunctions. Hei- 
lig v. Stokes, 63 N, C., 612; Cnpehart v. Mhoon, Busb. Eq., 30. 

T h e  supposed equity of the  plaiutiff i n  the  alleged fact 
of a sale by defendant as mortgagee to himself and  without 
proper notice, is fully denied by the  answer, and  defendant 
sustains his denial by the production of the  original deed 
under  which one of the  tracts was sold, which was a deed 
i n  t rust  to William C. Gurley to secure defendant, a n d  not a 
mortgage. All the  facts being denied on which any  equity 
in  the  plaintiff could rest, the  inju ction was properly dis- 4 solved as  to the  writs of possession In the  complaint men- 
tioned. 

There  is no error, and this will be certified to the  court  
below. 

No error. 
28 

Affirmed. 
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W. 11. MOTZ v. J .  & E.  13. STOWE. 

l<xecutions- Application of F11,nd- Equitable Assignment - 
Badcwptcy-  Notice. 

'1. Where several eseciitio~ls come into the hands of a sherib before i t  

d e  of the debtor's pl operty, i t  is the duty of the sherifi' to apply the 
proceeds of sale to the senior esecutiou. 

2. And as soon as a sheriff reccivcs money in p:lynlcnt of an esccution, 
the lam mnhes the application, ancl it is a satisfaction of tlie judglnent ; 
and ~ n c h  money in the sl~criff's hands is held by him to the us(. of the  
j~~clgrnent enditor or his asriguee, 11ho rriny rnalte an cquit:~ble transfer 
of his iiitercst-mhcthcr ill the form of an older or assignment, or 
whether the same be recorded or not. 

3 An assignee in ba~llztuptcy td\es the estate of the bankrupt subject 
to all the equities against it, and a pnrchaser at  his sale takes ill like 
nlallncr, whether hc had notice of thc equities or not. 

4 Assignment of eqnitablc interests cliscus-ed by ASHE, .J. 

(Allemor~g v. Alli.oofr, 1 Hawks, 325; Ifelelwy v. IZich, 64 N. C., 370; NUT- 
re0 v. Roberts. 11 Ired., 424; Steadman v. Taylor, 77 N. C., 134; 
Clerk's O J c e  v. Bonk, 66 N. C:., 214, cited ancl approved ) 

APPLICAT~ON of sheriff for directiol~s as to the proper dis- 
tribution of fund raised by executions against defendants 
in favor of tlie plaintiff and other creditors, heard at Cham- 
bers in LINCOI,NTON, in July, 1879, before Schenck. J. 

The  matter was heard upon exceptions to a referee's re- 
port, and Shipp ck Bailey, creditors, appealed from the rul- 
ing of the judge below. 

Jlessrs John D. Slmw, Hoke & Hoke and f3insdale & Deverezix 
represeuted the interests of the difl'erent claimants. 

ASHE, J. The  sheriffs of Lincoln and Gaston counties 
having funds in  their hands, collcrretl by virtue of execu- 
'tions against J. arid E. B. Stone, i n  their respective counties, 
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not knowing how t l ~  Fame should be distributed anlong 
several judgment creditors, ayplied to Judge Scherick, of the 
-6th judicial district, for advice as to the application d said 
fands. N ~ t i c e  of Lhe application was ordered by His Honor 
to be issued by the clerk of the saperior court of Lincolri 
county to all the creditors interested in the distribution of 
the funds, and by consent of parties i t  was referred to Ceo. 
F. Bason to find and repork, to His Honor at  chambers, the 
amount of money i n  the hands of each of said sheriffs, 
derived from die sale of land belonging to J. and E. 13. 
Stowe or either of them, the amounts and dates of docket- 
ing  all judgments unpaid in both counties, and all fads 
that  may be necessclry for a proper distribution of thc  fi~nds. 
The  referee made his report in due tirnc, and exceptions 
were takcn thereto by Messrs. Shipp & Bailey. IIis Ilonor 
overruled the exceptions and confirmed tbe report of the 
referee, and directed how thc money should be applied. 

As we discover no error in  the principle on which His 
Honor di~ecked the distribution df the funds in the hands 
of the sheriff' of Gaston, and that  collected by the sheriff 
of Lincoln in August, 1878, i t  will bc needless to advert to 
that brauch of the case, except so far as i t  may be necessary 
to do so in eonsidcring t l ~ e  applications of the sheriff of 
T,incoln. 

The referec rcported that there was in the hands of J .  A. 
Robinson, sherrif'r of Lincoln county, the sum of twelve 
hundred and fifty dellars, collected as follows: six hundmd 
and ninety-six dollars tl~ereof by a sale in 1875, of the 
lands of Jasper Stowe under various executions, returnable 
to spring terin, 1875, of Gastnn superior court;  fifty-fivc 
thereof by a eale of the lauds of said Jasper Stowe, and five 
hundrecl tllcreof by a eale of the land of E. B. Stowe, i n  
August, 1878, undcr execut io~?~ returnable to fall term, 1878, 
of (;aston superior court, issued upon judgments in  favor 
of B3:be $ Foyle, J. R. Falls, Sarah Beatty, W. H. Michal, 
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Wiley Kudisill, a.nd J. C. Burroughs, all of which were 
rendered a t  spring term, 1870, of Gastm superior h u r t  and 
docketed in the county of Lincoln. That  in  1875, when the 
sheriff of Lincoln made the sale by which he made the six 
hundred and ninety-six dollars mentioned above, h e  oldest 
judgment of record in Lincoln was one in favor of FV. H. 
Mofz, adminislralor, v. J. and E. B. Stowe, for some two thou- 
sand dollars, which was also a transcript from GL~stou. Be- 
fore said sale in  1875, it had been regc~larly assigned for 
value to Dr. WIN. Sloan, arid the assignment put upon the 
record by the phiintiff therein. During the year 1875, and 
before the sheriff had made any disposition of this fund of 
six hundred and ninety-six dollars, Sloan made an aesign- 
ment i n  writing to Messrs. Shipp & Bailey, of wllich the 
following is a copy: 

111 consideration of legal services performed and to be 
performed by S t~ ipp  & Bailey, attorneys st law, for me, I 
hereby assign to them the money 110717 in the hands of the 
sheriff of Lincoln county raised upon executions belonging 
to me agaiilst the property of J. and E. B. Stowe, about six 
hundred dollars. This the 8th of Novetnber, 1875. 

(Signed) Wm. Sloan. 
The  assignment was made before Sioan went into bank- 

ruptcy, and before any suits were brought or judgments ob- 
tained against him, but was never recorded. Mr. Shipp im- 
mediately notified the sheriff and denmnded the money. 

In  1876, the sheriff of Gsston raised some twelve thou- 
sand dollars by a sale of the property of the Stowes, the 
distributiou of which was referred to IV. L. T. Prince. All 
the judgment creditors 1d.1lot ice of this proceeding. Shipp 
& Bailey had no actual notice served upon them, nor did 
they ask to be made parties, or make any claim for any part 
of this fund, nor did they give notice of their claim on the 
Lincoln fund. That  the claim of Shipp & Bailey was 
neither presented nor passed upon by Mr. Prince in this 
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reference, and that Jasper Stowe was before Prince and ex- 
amined as ,a witness. 

The  fund in Lincoln was not aol~side~ed in this :reference, 
but a, report was made by Prince distributing the Gaston 
f u n d ,  and a decree of the cowl  was made confirming 
Prince'e report. Among the judgments paid off in full 
under this distribution, was the Motz judgment above men- 
tioned, and $loan's assignee in bankruptcy received the 
money paid therean.and 'entered satisfaction thereuf upon 
the recmd. 

The  colitsst for the f u t ~ d  in Lincoln was between Shipp 
<& Bailey and the creditors for the six hundred and ninety- 
six dollars ; and 'Beebe & Foyle and the remaining creditors 
about #the catire amount, Beebe & Foyle claiming $he whole 
and the other creditors claiming to came in and share with 
"them. 

He sepoafs that the sum of ssventy-five dollars was to be 
.allowed to the referee for making the report, to be divided 
ratably between the different funds-thirteen dollarass charged 
on the Qaston fund and sixty-two on t t~e.fund in the Lands 
of tlze sheriff of Lincoln-and as his conclusion of law, 
ithat Shipp & Bailey by the assignment of Sloan acquired 
no righf -to any part of the fund in  the hends of the sheriff 
of Lincoln.; Shipp & Bailey excepted to the report : 

1. I n  that the referee has )erred in the conclusion of law 
d rawn  by him from the facts, to the effect 'chat these excep- 
tanks are ao t  entitled t s  the six hundred and n ine ty -~ ix  dol- 
lars in the hands of the sheriff of Lincoln county, particu- 
,larly speci6ed in f i e  report, or any  past thereof. 

2. Ins tha t  he has erred in d6ciding that Beebe & Foyle 
.are entitled to the whole of mid fund, for if the exceptants 
are not  entitled to Ohe wh.ole of the six hundred and ninety- 

.six dollars, he should have found that  i t  should be divided 
z).o.rata amongst .the seven judgments ohtaiu,edjn,Gaston 
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county and docketed in Lincoln, and  particularly specified 
i n  said report. 

I t  appears from the facts found by the referee, that  at  
the time of the sale of the land of J. and E. R. Stowe in 
1875, therc were sundry executions in the Imrnds of the 
sheriff of Lincoln county, and that  of Motz assigned to 
Sloan had priority, by reason of its seniority over a11 the 
others; that the sum of six hundred and ninety-six dollars 
was then raised by the sale under those executions; and  
that before the bankruptcy of Sloan, or any suits brought 
or judgments obtained against him, he assigned to S l ~ i p p  & 
Bailey tLe amount i n  the sheriff's hands applicable to his 
judgment, and notice thereof was given hinl and a demand 
made for the money. All the judgments upon which these 
exccutions issued were reiidered in  the superior court of 
Gaston county, a d  were regularly docketed in the county 
of Lincoln. 

It is well established Iaw that where severd exceutions, 
come to the hands of the s l~eriff  before a sale d the debtor's 
property, i t  is the duty of the sheriff to apply the proceeds 
of the sale to the s e h r  execution, and even when he has 
seized property under a Jieri facirss, and before he has com- 
pleted execution another fierifacias comes to his hands with 
s prior lien, or  having the preferable right of satisfaction, 
he should satisfy the last inentiorled execution. Allemong 
v. Allison, I Hawks, 325; Herman on Executions, 271. I t ,  
is not only the duty of the sheriff to apply the proceeds t o  
the satisfaction of the oldest judgment lien, but i n  contcm- 
plation of law i t  is so applied unless the sheriff in violatiol~ 
of duty makes a misapplication of the fund to a junior; lien. 
Just as soon as a slieriB receives money i n  payment of a n  
execution, the law makes the application and i t  is a satis- 
faction of tbe jndgmenf. Hanry v. Rich, 64 N. C., 379;. 
N'1rrrul1 v. Roberts,.ll Ired., 424. 

But when. there are several executbns in the haslds of k: 
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sheriff, he may if he see proper discharge a junior execution 
in  preference to one having priority, by incurring a liability 
to an action for damages to the creditor in the senior exe- 
cution ; but if he fails to do so, then the law makes the ap-  
plication. I n  our case he  has never made any application 
of the proceeds of the sale to any execution. So when the 
money came into his hands, in contemplation of law, i t  was 
applied to the Motz judgment, and was money in  his hands 
had and received to the use of Sloan, the assignee of Motz. 
N e r ~ n a n  on Executions, B 267. 

I t  was the duty of the sherift to llave returned the six 
hundred and ninety-six dollars after deducting the costs, 
his fees, and commissions, wjth the execution into the o 6 c e  
from which i t  issued for the use of Sloan, or to have paid i t  
to Sloan, to his order or to his attorney. Herman on Exe- 
cutions, s 268. If then the six hundred and ninety-six 
dollars was held by the sheriff to the use of Sloan, and i t  
was the duty of the sheriff to pay over the same to him or 
to his use, it was such an  interest in  the fund as might be 
equitably assigned, and i t  would make no difference whe- 
ther the transfer was in  the form of an  order or assignment, 
nor whether i t  was recorded ,or not. "As a general rule 
anything written, said, or done, in  pursuance of an agree- 
ment and for valuable consideration, or in consideration of 
some pre-existing debt', to place a money right or fund out 
of the original o w ~ ~ e r ' s  control, and to appropriate in  favor 
of another person, nlnounts to an equitable assignment. 
Hence no writing or particular form of words is necessary, 
provided only a consideration be proved and the intention 
of the parties made apparent by suitable evidence." 1 
Schouler on Personal Property, 100. And to the same effect 
is Adams' Equity, 170-1, where i t  is said, i n  order to pursue 
as nearly as possible the analogy of law, i t  is required that  
the assignment of equitable interests should be perfected by 
notice to the  trustee, so as to deprive the assignor of subse- 



440 IN THE SUPREME COURT. 

quent control, and to effect a constructive delivery to the 
assignee. The principle of constructive delivery by notice 
to the trustee is applied to a debt or other chose in action, 
and there is no special form necessary; "but any declara- 
tion, either by writing or  word of mouth, that a transfer is 
intended, will be effectual, provided that i t  amount to an  
appropriation to the assignee; for inasmuch as the fund is 
not assignable at  law, nor capable of manual possession, a n  
appropriation is all that the case admits." Adams' Equity, 
54-55. The  law does not require such an assignment to be 
registered. 

With the application of the money raised by sale of 
Stowe's property in the county of Gaston (as reported by 
W. L. T. Prince) Shipp St Bailey have no concern. They 
had no actual notice of that reference, and their rights can- 
not be affected by it. That mas a question that lay between 
Sloan's assignee, the debtor, and the other creditors. If 
they or any of them submitted to an application of the fund 
which deprived them of their rights, without resorting to 
the proper iemedy to redress the wrong, i t  was their own 
fault, and they must bear the loss. Shipp and Bailey hav- 
ing acquired a good equitablp title to the six hundred and 
ninety-six dollars in the Ilands of the sheriff of Lincoln, 
cannot be defeated of their rights by any act of Sloan nor 
of his assignee. The assignee it] bankruptcy takes the 
estate of the bankrupt subject to all equities against it. I t  is 
settltld i n  this state that a purchaser at  an  assignee's sale 
takes subject to all equities whether he  had notice of them 
or not. Steadma?& v. Taylor, 77 N. C., 134; Clerk's Ofice v. 
Bank, 66 N. C., 214. 

We hold that His Honor con~lnitted an  error in overrul- 
ing  the first exception taken by Shipp & Bailey, and our 
decision on that point disposes of the second exception. 

W e  are of the opinion, and so decide, that Shipp $ 

Bailey are entitled to the six hundred and ninety-six dol- 
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lars, subject to the costs of the action incurred in the supe- 
rior court of Lincoln, the sheriff's fees and commissions due 
under the Motz execution, and to a ratable part of the sixty- 
two dollars charged upon the Lincoln fund for the allow- 
ance to the referee for making report. Let this be certified 
to the superior c w r t  of Lincoln county, that the judgment 
of that, court 'may be modified in accordance with this 
opinion. 

Error. Reversed. 

J. M. HUTC:HISON V. H. W. RUNFELT and another. 

Appeal- Certiomri. 

1. A eel f i o r u ~ i  will not be granted by this court, where an alleged oral 
agreement between counsel to await the decision of a certain other 
case, is denied. 

2. I n  such case, an allegation that the petitioner was misled by a con- 
versation between his co~ulsel and the connsel of his adversary, does 
not bring the case within section 133 of the code. 

( W d c  v. iVmbern, 72 N. C . ,  498 ; Rouse v. Quinn, 75 N. C.,  384 ; Adams 
v. Beeves, 74 N. C.,  106 ; Wnlton v. Pearson, 82 N. C., 464, cited and 
approved.) 

PETITION by plaintiff for a Certiorari, heard a t  June Term, 
1880, of THE SUPREME COURT. 

Jlessrs. J. E. Brown and G'. V. Strong, for petitioner. 
Messrs Reade, Busbee & Busbee, Gilliam &. GatWng, and A,  

W. Haywood, contra. 

DILLARD, J. I n  this case, McLean, one of the defendants, 
by a motion in the cause sought to enjoin a sale of his 
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homestead under an  execution, on the ground of its allot- 
ment under a previous execution, which not being excepted 
to nor appealed from was claimed to be re8 adjudicata, and 
upon other grounds; and on the 27th of February, 1579, 
His Honor, Judge Schenck, found the facts and ruling 
against tlie said McLean on all the other grounds, arid held 
with him on the point of the estoppel of the previous allot- 
merit of the homestead and granted the illjunction, from 
which judgment both sides tnade entry of appeal and of 
waiver of notice of appeal. 

There being no necessity for a statement of a case of ap-  
peal, McLean, in  whose favor the decisiou was, perfected the 
appeal on his part by giving an appeal bond within tirue 
so as to carry up the case for him, in the event that  a n  ap- 
peal was taken on the part of the plaintiff; but on the part 
of the plaintiff no appeal bond was filed until the 31st of 
July next after, and at  the last term of the court, on nlotion 
of McLean, the appeal was dismissed for the want of appeal 
bond within the time prescribed. See 82 N. C., 425. 

The present petition is for a certiora~i to relieve against 
the lost appeal on the ground of an  alleged special agree- 
ment between counsel to await the decision of the supreme 
court in tlie case of Gheen v. Summey, (80 N. C ,  187,) then be- 
fore it, and on the further claim of being misled by a inis- 
understanding of a conversation had by plajntiff's counsel 
with McLean's counsel. 

The alleged special agreement between the counsel to 
await the decision of the case referred to in  the supreme 
court before an  appeal should be taken, is denied, and in  
such case there being no writing nor entry of record show- 
ing its terms, the rule is established and must be adhered 
to, that this court will not go into the matter of pass- 
ing upon the contradictory affidavits of counsel. Wade v. 
City of Newbern, 72 N. C., 498. Rouse v. Quinn, 75 X. C., 
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354. Adams v. Reeves, 74 M. C., 106, and Walton v. Pearson, 
82 N. C., 464. 

The  exception to the rule requiring an admission or e 
written nlenlorandum 011 the record or elsewhere of a spe- 
cial agreement is where a waiver of code time is provable 
by the affidavits on the part of the party resisting the writ, 
as ruled in Ada~ns v. Reeves and W'alton v. Pewson, supra. 
Here, the waiver of the statutory requirements being ex- 
pressly denied on the side of McLean, the plaintiff fails t@ 
bring his case within the exception, and must be refused the  
writ, unless relievable on the ground of being misled by aim 

alleged ccmversation between the counsel of plaintiff and 
counsel of McLean, withi-n the spirit of section 133 of t he  
Code of Civil Procedure. 

To hold that the plaintiff misunderstood and was misled 
by a conversatim between his counsel and tho counsel of 
his adversary, involves a decision that there was a conversa- 
tion on the subject of dispensing with conformity to the 
statute, the terms thereof, and the reasonablerum of plain- 
tiff's being tnislied thereby, all of which, like the fact 
of the spacial agreement itself, rests upon the afftdavits of 
the opposing counsel, and they being in conflict as to the 
subject matter of the conversation, as well as in respect to 
the terms thereof, we cannot undertake to hold that plaintiff 
was misled, or if misled, was excusably so, and on that foot- 
ing  to relieve against the dismissal of the appeal at  the lasb 
term. 

The writ of certiorari petitioned for is refused. 
PER CUBIAM. Petition refused. 
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X R, LINDSAY v. SUSANNAH MOORE, 

A cevtiwari will not be granted where the petitioner is unable t o  give 
bond for hk appeal, unless it be shown thnt the jwlge below made a u  
order allowing tlw appeal in  forma paacperia. 

PETITION for a Certiorari heard at  dune Term, 1880, of 
T H E  SUPREME COURT. 

&Iessrs. Batle & iKorc?ee&, for phiatiff. 
No coansel for defendant. 

DTLLARD, J. The ease made by the plaintiff in  his p t i -  
Sion for a writ of cerdiorari in excuse of his not bringing up  
his appeal to the last J a r~ua ry  term, is, that after the trial 
of his case s t  Clay superior court in the fall of 1879, and 
the  disagreement of counsel as to the stakement of a case 
for this court, the judge made out a case of appeal at Hay- 
wood superior court, and forwarded it by mail to the clerk 
of the superior court of Clay, and that being unable to give 
$he security for appeal as required by law, he presented his 
affidavit with certificate of counsel for l a v e  to appeal as a 
pauper. 

Petitioner is unable ko state whether i n  order was made 
o r  not allowing him to appeal without the required security, 
but statea that such an order was either made or intended 
to be l r~ade by the cow$, and suggests that the order was 
either lost oiat of the file of papero by his cmuwel, or was 
not made from oversigh$ in  the judge. 

I t  is required of a p r t y  desiring to albpeal, who is unable 
froan poverty to give the required appeal bond, on affidavit 
of that fact, and a certificate of error in the decision of the 
court by some attorney practicing i n  the court, to procure 
a n  order of the court for leave to appeal without the usual 
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appeal bond, But here, thc petitioner is nnable to say 
whether any such order was ever made or not;. 

If the application to appeal in forrnapaqm-is was refused 
from the want o r  it~sufficiency of the requi~ecl affidavit and  
certificate of counsel, then his appeal was lost without rem- 
edy;  or if it was allowed, a n  order should have been made, 
And in  the exercise of due diligence, the peiitioner in person 
or by counsel should have known it and been able on ap- 
plication to state the fact to be so. 

The  statute requires in the case of inability to give the 
required security for an appeal, that an  appea: may be h a d  
without security on the order of the judge al!owing it, and 
i t  is incunlbent on a party claiming the benefit of this pro- 
visior~ to show that an order of the court was made; but i n  
this case the petitioner is unable to prodace such a n  order 
or even to say one was ever made, nor can his counsel for 
him. The nearest approach to the requirement of the stat- 
nte is that  counsel say an affidavit accompanied with a 
certificate of couusel was prcseuted to the judge, and that 
he  granted the appeal. They do not say he made  the order. 
Apart from the insufficiency of the ground above men- 
tioned, i t  does not appear that petitioner, after the case of 
appeal was settled by the judge a t  H a j  wood court and 
mailed to the clerk of Clay county, ever inquired into its 
arrival in  the clerk's office, nor concerned himself to know if 
i t  had been sent up,nor to know that i t  had or had not come to 
this court, of which he might easily have informed himself, 
as the appeals from his county were not called till the 9th 
week of the January term, arid then again a t  the foot of the 
docket. In  both points of view there was laches, and no 
sufficient excuse is shown, m d  the writ must be refused. 

PER CURIAM. Petition refused, 
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3. 31. AXDREWS and others V. ELI WHTSXAKT. 

A cevte'ova?*i will not be granted where it appears that the petitioner lost 
his appeal by reason of his faiiure to comply with a demand for pay. 
ment of clerk's fees for making out the transcript; nor, where he 
failed to attencl to the same from the relidition of the judgment ap- 
pealed from in August to the beginning of the next term of the su. 
prelne court in January, or during its sitting at said term. 

ISfa~t in  V. Chasteen, 76 N, C., 96; O$ce v. &ocknsan, 1 Dev., 146. cited 
end approved.) 

PETITION by defendaut for Certiorari, aud Sttpevsedeas heard 
a t  June Term, 1880, of THE SUPREME COURT. 

Mr. TY. J. Modgomevy, for plaintiff, 
Bessrs.  Hoke & Hoke, for defendant. 

DILLARD, J. A judgment for the recovery of a tract of 
hr ld  was obtained by plaintiff against the defendant a t  a 
special term of the superior court opened and held for the 
county of Rutherford in  August, 1579, from which, the de- 
fendant says in his motion, he prayed an  appeal which was 
granted, and that hc filed bond according to law. 

Defendant represents that he forwarded to the clerk of 
this court one dollar, the fee required in  order to have his 
case docketed here, and that having done all things neces- 
sary to bring up  the case, he confidently expected the ap- 
peal to be constituted i n  this court at the last term, but this 
not being done, the appellee procured a transcript and filed 
the same and he had the appeal on his motion dismissed, 
and  now is threatening to turn him out of possession under 
a n  execution. 

The prayer of the petitioner is for a writ of certiorari to' 
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bring up the appeal in the oatdre of a substitute for appeal 
and for a supersedeas to the execution in the mean time. 

Upon the petitioner's own showing he was inattentive 
to the prosecution of the appeal, and he furnishes no suffi- 
cient excuse for his laches. 

From the rendition of the judgment in August to the be- 
ginning of the next term of this court in January, petitioner 
looked not after his appeal at all, and by way of excusing 
himself and putting the blame upon the clerk, he shows by 
the affida~it  of the derk that he made out the transcript 
and demanded his fees therefor, of which his counsel had 
notice, and that the appeal papers were not sent on for the 
reason that his fees were not paid. 

The excuse given in our opiuion makes the laches more 
inexcusable. The act of 1868-69, ch. 279, in what is put 
down as chapter E of chapter 279, introduces new sections 
555 and 561 irlto Title 21 of the Code of Civil Procedure, 
and therein the clerk is expressly authorized to detnwnd his 
fees in advance, and if not then paid, then it is provided 
that he may on motion have judgment for the same. And 
thereafter in other subdivisions of said chapter. follow speci- 
fications or schedules of the fees to be taken by him and the 
other officers in  said act mentioned. And then comes the 
act of 1870-71, ch. 139, whereby new scl~edules of fees are 
prescribed which are the same that are brought forward in 
Battle's Revisal, ch. 105, and i t ]  the 1Uth section of the 
act the whole of Title 21 of C. C. P. on the subject of fees, 
as well as all other acts prescribing the fees allowed to be 
charged, are repealed, but chapter I of chapter 279 of laws 
of 1868-69 is expressly left unrepealed and in full force. 

The effect of this legislation is that the clerk had a right 
to demand his fees for making out the transcript at the time 
he performed the service, and herein i t  was but the embodi- 
ment in a statute of that right which he before had accord. 
irlg to the decisions upon this subject. In  Martin V. Chas- 
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teen, 75 N. C., 96, this court, in considering the question of 
the obligation of the clerk here to render services gratui* 
tously to a n  appellant allowed to appeal as a pauper, held 
lie was not bound to do so, and in  speaking on that subject 
RODMAN, J., says, " a n  appellant who has given au under- 
taking is not entitled to the gratuitous services of the offi- 
cers of the court, but must pay for them as he procures 
them if the officers denlalld it." And to the same effect was 
the law held to be in  Ofice v. Lockman, 1 Dev., 146, in which 
case the court, admitting the practice to be for the clerk to 
wait for his fees until the eud of the suit and the collection 
of the same under execution against the party cast, held 
that a party strictly speaking was answerable at all times 
for his costs. 

I t  is entirely reasonable in  itself for the clerk to have the 
right to demand payment of his fees for the service of mak- 
ing  out a transcript for the defendant, for the appeal bond 
given was no security to the clerk, and if the clerk was 
obliged to perform the duty and wtiit until the end of the 
litigation for his fees, and take on himself the risk of the 
party's solvency, i t  would result in  making the office of 
clerk so unremunerative that no fit person could be found 
to have it. 

W e  think, then, that the demand of simulbaneous pay- 
ment of the fees by the clerk was proper in him, and the 
plaintiff being notified thereof, as we are to take it he was, 
from the fact that he does not negative such kiiowledge, it 
was great negligence in him not to pay the fees or otherwise 
so to arrange as to have the appeal papers to come forward. 

The  defendant not only was negligent in the respect 
above mentioned, but he gives no account of his failure to 
look after his appeal here during the January term of this 
court, extending through two months on the first call of the 
docket, and some two weeks more on the second call, during 



JUNE TERM, 1880. 449 

GREEN v. GREENSBORO COLLEOG 

wbich time the petitioner, with ordinary care for his  inter- 
ests, could have Jcnown that his case had net been sent up. 

Under the circumstances, the laches of petitioner is'inex: 
msable  and his application for cwtiorare' and supersedeas 
must  be refused. 

PER CURJAM. Motion refused. 

W. W. G R E E N  and wife a. GREENSBORO FEMAT,E COLLEGE 
and others. 

.Surety and Principa-&-Payment of JnterestLStatute of Limita- 
tions. 

payment of interest on a note by the p~kwipal, before it Is barrecl by 
lapse of time, arrests the operation of the statute of l i~~litstions as to 
all the makers (sureties as well as principal), and the statute corn- 
mences again to run only from the clay when the last payment w a ~  
made. Section 51 of the code constrtied. 

\( Woodhowe v, Simmons, 7.3 N .  C., 30 ; Davis v. Colerna~b, ? Ired., 724 ; Mc- 
Keitkan v. Atkinson, 1 Jones, 421 ; Lowe v. Sowell, 3 Jones, 67; McIn- 
tyre v. Olive?; 2 Hawks, 209 ; Willisv.  Hill, 2 Dev. & Bat., 231; Valton 
v. Robinson, 5 Ired., 341, cited and approved.) 

CIVIL ACTION tried at Spring Term, 1860, of FRANKLIN 
Superior Court, before Seymour, J. 

This  action is brought upon a promissory note in  the fol- 
lowing terms : 

GREENSBORO FEMALE COLLEQE, N. C., 
$2,000. Greensboro, N. C., Nov. 7th, 1872. 
Two p a r s  after date the Greensboro Female College, as 

prinoipal, and N. H. D. Wilson, J. A. Cunninggim, H. N. 
Snow, W. H. Hill, Cyrus P. Mendenhall, and Seymour Steel, 
6 s  sureties,.promise to pay to Sarah Susan Jones, or  order, 

29 
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t;he sum of two thousand dollars, for value received, with 
interest from the date, at eight per cent. per annum, paya- 
ble annually, for inonej  borrowed. Witness the signature 
sf the P res idekof  the college, and our names, as above 
stated as sureties. 

(Signed.) N. F. REID, President of Board of 
Trustees of G. I?. College. 

N. H. D. WILSON, 
J. A. CUNNISGGIX, 
H .  N. SNOW, 
W. H. HILL, 
C ~ s u s  P. MEKDENI~TAI,L, 
SEYMOUR STEEL. 

The principal and the  two sureties first named made no 
answer, and the other sureties for their tlefencc rely upon 
the bar of the statute of limitations. 

The material facts are set out in the case agreed, arid i t  ap- 
pears therefrom that the annual accruing interest was regu- 
larly paid by the principal debtor, up to and ir~cluding the 
year endicg Nov. i t h ,  1Si7, and was duly credited on the 
note; that the sureties knew nothing of these successive 
p q m e n t s  nor pave assent thereto, and that the payee re- 
ceived the money through the Raleigh National Bank, and 
did not know from whom it came. The court gave judg- 
ment for the plaintiiTs and the defendants appealed. 

ilfessrs. Davis &. C o o k ,  for plaintiffs, 
Mcsws. Gmy & Stamp,s. for defendants. 

SMITH, C. J., after stating the facts. The sureties are dis- 
elm-gecl by the delay i n  bringing the action within three 
gears after the maturity of the note, (C. C. P., 5 34, Par. 1) 
unless the payments made i n  the meantime prevent that re- 
sult under section 51. The sole question then is, do these 
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payments repel the statutory bar as  to the sureties as well 
as  to the principal in  the note? 

The  law is well settled by adjudications in England and 
in  this state, that a partial pay merit by one of several makers 
of a promissory note give11 for a specific sum takes the case 
out  of the statute as to all, and a like effect follows the pay- 
ment of interest. B ~ O W ~  Acb. a t  Law, Law Lib. 90. 

The  endorsement of such payments, before the expir a t '  ion 
of the time limited for bringing the action and when the 
entry is against the interest of the creditor, is received as 
evidence of the fact that the money was paid. The rule i s  
founded upon the comrnunity of interest among the debtors 
and the presunlption that no one would make a false ad- 
mission against his own interest. 2 Greenl. Evi., § 444; 
Woodhouse v. Sirrlmow, 73 N. C., 30. 

The same doctrine is declared by this court in  Davis v. 
Colen2an, 7 Ire., 424; McKeithan .v. AtLinson, 1 Jones, 421 ; 
Lowe$.. Sowell, 3 Jones, 67, and in other cases. 

I n  Lowe v. Sowcll, PEARSON, J., thus expresses the opinion 
of the court: " In an action on a joint and several bond, 
the idea that.  a plea of pagrnent can be true as to one and 
not true as to another defendant, necessarily involves a con- 
tradiction ; because payment by one obligor dis~harges the 
debt, and i n  the very uature of things must support the 
plea as to all ths  obligors. An action may be barred as to 
one defendant and not as to another; but  a debt cannot be 
paid as to one defeudant and unpaid as to another." 

This  was the legal effect of a partial payment in rebut- 
ting the presumption of full payment, arising under the 
statute from the lapse of time unexplained. But it was also 
decided in numerous cases that a promise by one member 
of a par tner~hip  firm after its dissolution to pay a partner- 

. ship debt, revived the liability of the other member as well 
as  his own ; and i n  like manner the promise of one maker 
of a promissory note, made before the statutory bar was 
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reached, arrested the running of the statute as to all, and 
made the time of such promise a new starting point. Mc- 
Intyre v. Oliver, 2 Hawks, 209 ; Tt7illis v. Hill, 2 D. & B., 231 ; 
Wdton v. Robinson, 3 Ired., 341 ; Davis v. Coleman, 7 Ired., 
424. 

I n  consequence of these rulings, the general assembly in 
1852 passed an act that no acknowledgment or  adn~ission of 
a partner after the dissolution of the firm, or of a maker of 
a promissory note after the statutory bar obstructed a recov- 
ery, should repel the statute as to the other partners or the 
other makers. Rev. Code, ch. 65, $ 22. 

The  purpose and meaning of the act are to withdraw the 
power of one member of a dissolved partnership, by his ac- 
knowledgment or promise to continue or revive the lia- 
bility of the other, and of a maker of a note by the salne 
means, to remove the protection which the statute had 
secured to the other makers. I t  does not undertake to 
interfere with the legal force and eflect of a recognition of 
the debt by the payment of a part of it. 

Such wrts the state of the law when the new limitations 
prescribed in  the code superseded those previously existing 
in their application to causes of action thereafter accruing. 
By the new statute it is declared that " n o  ackrlowledgnlent 
or pron~ise shall be received as evidence of a new or con- 
tinuing contract whereby to take the case out of the opera- 
tion of this title, unless the same be contained in  some 
writing signed by the party to be charged thereby; but this section 
sl~nll not alter the effect of any payment of principal or interest." 
C. C. P., 8 51. 

W e  are aware of no case in wh ich  this clause has been 
construed by this court, and as i t  is silent as to the effect of 
a part payment upon the others, we may be aided in exam- 
ining the adjudications in England upon a very similar 
enactment in  ascertaining its true meaning. 

I n  Wyatt v. Hodson, 21 E. C. L. Rep,  302, Chief Justice 
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TILDEN speaks as  follows: (' Then with respect to payment of 
principal or interest i t  provides that ' nothing herein con- 
tained shall alter, take away, or lessen the effect of any pay- 
ment of any principal or  interest made by any person whatso- 
ever,'not confiningtheeffect to the individual paying. Why?  
Because the payment of principal or interest stands on a 
different footing from the making of promises which are 
often msh or ill interpreted, while money is not usually 
paid without deliber tion; and paymerit is an  unequivocal 
act, so little liable to misconstruction as not to be open to 
the objection of an ordinary acknowledgment. * * * On 
the broad constructinn of the act, we think payment of money 
by oue of several joint contractors not within the mischief 
or  the remedy provided by the legislature against the effect 
of an oral protnise." 

More directly in point i s  the esse of Channel r. Ditchburn, 
5 M. 6t W. (Exch.) 494, in which PARK, B., says: "Since the 
decisions in Atkins v. Tredgold, andSZater v. Lawson, (cited i n  
the argument) the eourt of King's Bench have twice decided 
that  payment by one of two joint makers of a promissory 
note is sufficient to take the case out of the statute as against 
the other. The  first of t l~ese cases was that of Burleigh v. 
S t~t t ,  where the defendant was sued as the joint and several 
maker of a pron~issory note, and there the court held t h t ~ t  
payment of interest by the other joint luaker was enough 
to take the case out of the statute as against the defendant ; 
and that i t  was to be considemd as a promise by both so as 
to make both liable. Since this decision, the court of King's 
Bench have come to the same conclusion in the case of 
Man&~ston v. Robertson, 4 Man. & Ryl., 440." 

Referring to a distinction i n  the argument drawn between 
payments made before and after the sta,tute had run, he adds, 
that in Manderston v. Robertson, the payment was made after 
%the six years had elapsed, and yet i t  was held to be sufficient. 

The reservation contained in the section leaves to a partigl 
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p t i y ~ ~ e n t  the force a n d  effect unimpaired, which t h ~  act 
before possessed, in con tinu ing  the  colnulon liability in t h e  
light, of the  decisions to whic.11 we have adverted. T h e  act 
of 1852 in terms confines to the person making an acknowr- 
edgment or ad~nission, or doing nu act wltiuh recoguizes t h e  
obligation before the  bar itlterposes against a recovery, die 
legal consequences flowing frotn either, bu t  does not include 
such R S  may be nlatle or dolie before, and helice does rtot 
apply to tlle facts of the  present case. 

Cpon a full and cawful review, we are of opinion arid so 
devlare that  the payments of iltterest on the  note, before it 
was barred by lapse of time, arrested the  operation uf the 
statute as to all the makers, sureties as  well as p r i ~ ~ c i p a l ,  
and i t  con~rnettced again to r u n  only from the day wheo the  
last paymel~ t  was made. 

l ' l~ i s  being the ruling of t l ~ e  court below, there is 110 error  
and the judgrne~l t  must  be affirmed. 

No error, Affirmed. 

FIRST NATIOSAI, BASIC of Charlotte v. LINEBERGER. RIIYNE 
& CO. 

Surety und P~-i7.inciprrl-E7~dorser-A.rdutgence to Principal, when 
a Liz'schurge to SwreCy- Usury. 

1. Forbea~ance given by a creditor to the piincipal debtor, by s n  agree- 
ment which binds him i l l  law and would bar his action against the 
debtor, dischwges the surety, unless at  the time d forbearance given, 
the creditor unqnaIifieilly rt.serves his rights and renieclies against the 
surt ty. 

2. The agreetnent for such inclnlgence, if not under sear, must be founded 
upon a sufficient consideration-such as is legally binding on the credi- 
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tor and one the debtor niay enforce against him. But if the consider- 
ation be usurious, when such a contract is void, the agreement mill no2 
discharge the surety or endorser. 

i(Ecane v. Raper, 74 N. C., 619, eited and approved,) 

CIVEL ACTION tried a t  Spring Term, 1880, of MECKLEN- 
'BURG Superior Court, before McKoy, J. 

The  plaintiff declared upon a promissory note made by 
W. & R. Tiddy, for two hundred and sixty-five dollars, pay- 
able to the order of the defendants, Lineberger, Rhyne & 
Co., sixty days after date, and dated the 6th of March, 
1874. And they allege that the said note was endorsed by 
the said Lineberger, Rhyne & Co., to them for money lent, 
and  thgt no part thereof lias been paid except the inkerest 
$thereon u p  to January, 1876. 

The defendants, by way of defmce, say i n  their finswer, 
after admitting the endorsement, that no notice was ever 
given to +them of the failure of said makers to pay said note 
a t  maturity; that they have no knowledge or  infclrmation 
sufficient to h r m  a belief hs to the fact that said note had 
mot been paid by said makers, bujt they believe i t  had been 
paid ; and for a further d~fence  they say that  bfter the said 
note became due, and without the knowledge or eonsent of 
defendants, plaintiff for a valuable consideration made an 
agreement with said W. & R. Tiddy, whereby they agreed 
+to extend the time far the paywent of said note by said 
makers for thirty days or more. Thereapon the following 
issues were submitted to a jury : 

1. Did the plaiutiff at or  before the maturity of the note 
sued upon, receive from the makers thereof interest thereon 
i n  advance, and if so, when, at  what rate, and for what 
t ime?  Answer-They d id ;  one and one-half per cent per 
month from mirturity until Jmuasy ,  1878. 

2. Did plaintiff, in consideration of the payment of inter- 
ab jiu advance sn .the n& .sued on, a g s e  with the makere 
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60 forbear the collection of the said note for! the t h e  for. 
which intetest was so paid? Answer-They did: 

3. D)id the defendants have any knowledge of or- assent 
to such agreement to forbear? Answer-They did not. 

4. Did the plaintiff a t  the time of the agreement to. for- 
bear a s  to  the m k e r ,  wservo its rightsand remedies against 
!he endorser ? Answer-Yes. 

5. Has the note or any part of i t  been paid? bnswer- 
Yes ; a m ~ u n t  $71.55. 

Upon this finding of the jury there. was judgrnaet £or Qhe  
plaintiff and the defendants appealed to .this court. 

Mews. B p u m  & Crier, for plaintig. 
Messrs. A. &rwelC and Jones & Jolwtom' for defendants. 

ASHE, J, There was uo exception taken on bhe t ~ i a l  ta. 
the issues submitted to the jury nar ta the ruling of the- 
court upon the introduction of evidence,and the only ques- 
tion for oar  consideration is, was there a proper j4udgment 
rende~ed upon the finding of the jury. 

Tke  principle is well settled that time or- f~~bea~d-dnce- 
given by the creditor to. the principal debtor by a promise. 
or contract which b.inds him i n  law and would bail. his ac- 
tion against t h e  debtor,. t h e  surety is discharged. Because. 
i t  essentially varies the- ternls of the original obligation 
which ceases to be that  for the due discharge. of which he 
became surety, and would deprise the  surety of: the power 
of instantly saving himself by snit against the debtor, if 
he should be forced to pay the debt. Parson's on Notes and! 
Bills, 259; Daniel on. Negotiable Instrutueats, O 1312 ; Story 
on Notes, 8 14. 

But this genexal principle is subject t a  cpalifbcation. The- 
surety will not be discharged by indulgence given to the 
principal when a t  the time of the agreement for forbearance- 
there is i n  unqualified reservation of the creditor's dghtw 
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and remedies against the sulrety. The  reason assigned for 
this doctrine is, because the reservation rebuts the implica- 
tion that the endorser wns meant to be discharged, and pre- 
vents the rights of the endorser against the maker being 
impaired. For the endorser after such an agreement may 
imincdiately pay the dsbt and bring his action against t he  
maker, and his consent that the creditor shall reserve his  
remcdy against the endorser is impliedly ,a consent that 
such endorser shall have recourse against hiin. Evans v. 
Raper, 7-1 N. C., 639 ; Rees v. Bennington, White and Tudor, 
Har? and Wallace Notes, 382; Daniel on Nego. Inst., $ 
1322; Story on Notes, $ 416. These authorities fully su5- 
tain the judgment of His  Honor in the court below, upon 
the finding of the jury upon the issues submitted. 

But there is still another view of the case which is equally 
strong in support of the judgment of the superior court. 

To make an  extension of time to the debtor have the 
effect of exonerating the endorser or surety, it is not merely 
nwes-ary that  there should be an agreement which varies 
the original c n n t r d  by postponing the time for its perform- 
ance beyond that f i ~ e d  originally by the terms of the obli- 
gation, but the agreement for indulgence, if not under seal, 
must he founded upon a sufficient considerati?n. I t  must 
be such as is legally binding upon the creditor, one that t h e  
debtor may enforce against him,  either as a cause of action 
or as a defence, for if he could not, the surety or endorser 
will not be discharged. Parsons on Contracts, 240; Daniel 
on Nego. Instr., 4 1315, and Rees v. Bennington, supra, 383. 
Hence i t  must be, that if the consideration for the forbear- 
ance be usurious, when such a contract is void by law, the 
agreement will not discharge the endorser. Bees v. Ben- 
ningtolz, supra, 384, and cases there cited in note ; Dan I. Nego. 
Inst., $ 1317 ; Richmond v. Stanclc2ifi 14 Vermont Rep., 258: 
Vilm v. Jones, 1 Cornstock, 286, 287. 

I n  this last case BRONSON, J., who delivered the opinion 
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of tho court, in ~cferencc to somc contrariety i n  the  decisions 
of somc of ilia courts, with resywt to the eff'ect whic l~  the  
fact might  have u1)on t h e  rights of the  surety, whether the 
usurious contr:wt was executed or executory, said : " T h e  
ccntrac2t for usury is equally void whether the  money is 
a c t l ~ a l l y  pnid or only promiwd to be paid. I think i t  is 
i m l ~ o i ~ i b l e  to mailitaiu tha t  cithcr tl:e promise or the pay- 
m e t ~ t  of usury is good consideration a t  all." 

According to the  fillding of the jury i n  our  case upon the 
firbt issue) t l ~ e  agreelnciat for the  illdulgcnce was void. The 
act of 1SiC;-77, ell. 01, 5 3, dccleres " t h a t  the  taking, receiv- 
iug ,  reserving, or charging a rate of interest greater than  is 
allowed i n  t11e preceding section (six or eight per cent.) 
wllcn knowingly done, shall be deemed a forfeiture of the 
ent i re  interest, which the note or other evidence of debt 
carries with i t ,  or which has been agreed to be paid thereon; 
a n d  i n  case a greater rate of interest has  been paid, the 
person by whom i t  llas been paid or his  legal representa- 
t ive m:iy recover back, by a n  action i n  the  nature of a n  
action for debt, twice t h e  amounl  of the  interest paid." 

T h e  purpose a u d  effect of this statute were not only to 
make  void all agreements for usurious interest, bu t  to give 
a riglit of action to recover back double the  amount  after i t  
has  been paid. T h e  contract then i n  our  case to pay the 
one and a 11ulf' per cent. per mouth for the  indulgence was 
void. If agreed to he paid i n  the future the  promise was 
void, and none of the  sum so promised to be paid could be 
collected by action. And  if paid down, double the amount  
paid could be recovered back. So the  agreement taken 
ei ther  way had 110 legal binding force upon the  makers, and 
therefore according to the  authorities cited the  endorser was 
not discharged. There is no  error and  the  judgment of the 
superior court n ~ u s t  be affirmed. 

No error, Affirmed. 
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ELLIOTT u. HIQGINS. 

M. ELLIOTT and others v. A. HIGGINS, Adm'r. 

Agent and Pt.incipa1-Re-issue of Execution-Administrator- 
Bankruptcy. 

1. When judgment was obtained, in 1861, in an action brought by one in 
bib own n:unr as agent and attorney for certain parties in Indiana :tnd 
Xissouri (to whom the fund belonged), and in 1863 the samcb was col- 
lccrrcl by the sheriff under execution and satisiaction of the judgment 
entlorscd by him1 on the execntion, a portion of tlle money paid to the 
nont;nal plaintin' and the remainder sequestered by the Confederate 
slnthorities : It was ?&d, on a motion by the non-resident parties in in- 
terest to re-issue execntion, that the judgment was satisfied and that 
thc motion could not be granted. 

2. Whrre a n  administrator, in s.ettlement with the distribotces of the 
estate, gives his individual note for the balance doe, such note is not 

debt created mliile :tctrng in any ficl~~ciary capacity" within the op- 
erntion of the U. S. llcvisc I Statutes, 6 5117, and the callection of a 
judgment upou it i i  barlet1 by a tli-charge in bankruptcy thereafter 
obtained. 

(Bhckwell  v. Willard, 65 N. C., 555 ; J u s t i c ~  v. Hamilton, 67 N. C., 111 ; 
Co~n'rs v. Staley, 82 N. C., 395, cited aarl approved.) 

MOTION to issue Execution heaid a t  Spring Term, 1880, 
of McDowi~~r ,  Superior Court, before Gilmer, J. 

The motion was ni;~tle before the clerk who ordered exc- 
cution to ic:sue, a ~ l d  up or^ appeal to the judge of the superior 
court the judgment of thc clerk was affirmed, and tho de- 
fendant appealed to h i s  court. 

Mr. W. H. Malone, for plaintiff. 
Mr. G. 1V. Folk, for defendant. 

SMITH, C. J. The  defendant, as executor of Nimrod El- 
liott, having funds i n  his hands upon a scttlerneut of his 

.j were administration account to which the other plaintiff. 
entitled, on the 16th day of February, 1861, executed and  
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delivered to their agent, Elkanah Elliott, his due bill or note 
in the following words : 

I, A. Higgins, am this day due the heirs of Wm. Baliew 
and McCainey Elliott three hundred and forty eight dollars 
32 cents on the estate of Nimrod Elliott dec'd, to be paid 
hereafter. Feb. 16th, 1861. 

(Signed.) A. HIGGINS. 
The plaintiffs owning the fund were residents of Indiana 

and Missouri, and the intestate Elkanah, retaining the note 
on their behalf, ou April 30tb, 1861, brought a n  action 
thereon in his own name, describing himself as attorney 
for them and reciting their names, and at  spring term, 1861, 
recovered judgment against tlle defendant for the sum spe- 
cified and due. 

On February 3d, 1863, execution i sued  to the sheriff, re- 
turnable to fall term, on wl~ich he collected the motley, and 
endorsed thereon : " Received satisfaction in  full of this fi. 

fa. for four hundred and eighteen dollars and 70 cents. Re- 
tain my fee and con~missions, $10.94 : pay into ofice $407 32, 

(Signed.) J. H. DUNCAN, sll'ff:" 
A portion of the money was afterwards received by the 

intestate, and the residue passed into the hands o f t  receiver 
appointed under the sequestration act of the Confederate 
Congress. 

I n  1872, the defendant, under regular proceedings in the 
proper district court of the United States, was declared a 
bankrupt, and the year following obtained his discharge., 

The present motion is for leave to issue executint~, to 
which objection is made upon the ground that, 

1. The  debt has been paid and the judgment satisfied by 
the  sheriff's return, ~ n d  

2. The defendant is discharged by the decree in bank- 
ruptcy. 

The  hostile relations growing out of the essayed revolu- 
tionary movement for the withdrawal of this and other 
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states associated in the effort, from the United States and 
their common government, analagous to, and by the act 
of Congress of July, lSG1, pa t  on the satne footing, as 
those subsisting between independent belligerent states by 
the law of nations, put an end to further business inter- 
course between the citizens of the respective parts, and re- 
voked all agencies created or authority previously conferred 
upon the one by the other, as is declared in Blacr%well v. 
Willard, 65 N. C., 555, and Jzistice v. Hanzilton, 67 N. C., 111. 
The  rule is not without exception, and Mr. Justice BRAD- 
LEY, delivering t l ~ e  opinion of the supreme court of the 
United States in In'ns. Co. v. Davis, 95 U. S., 425, in an elab- 
orate discussion of tbe question, and after quoting a para- 
graph from E~nerigon that " if a foreigner is forced to de- 
part Jrom one country, i n  consequence of a declaration of 
war with his own, he may leave a power of attorney with a 
friend to c~ l l ec t  his debts, and even to sue for them," uses 
this language : " Perhaps it may be assumed that an agent 
ante bell?~m, who continues to act as such during the war, in  
the receipt of rroney or property in behalf of his principal, 
when i t  is the manifest interest of the latter that he should 
do so, as in  the collection of rents and other debts, the assent 
of the principal will be presumed unless the contrary is 
shown ; hut  that where it is against his interest, or would 
impose upon l ~ i n l  some new obligation or burden, his assent 
will not be presumed, but must be proved, either by his sub- 
sequent ratification, or in  some other manner'." 

But  the present case is not within the operation of the 
principle thus announced with its qualifications. The  note 
is sued on in the name cf the agent, as trustee for the others, 
and there is no legal ilnpedirnerlt in the way of its prosecu- 
tion to final judgment and ultimate satisfaction. As the 
law then was, he alone was, a t  law, the owner of the judg- 
ment, with full right to control and dispose of it and its 
fruits. 
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Again, the p:lynmit was not voluntary lout coerced out of 
tlic defendant by  proccss which he could not resist, and it 
would be unjust when the plaintitl' of record has cnforred 
s:rti,ifution, that the defelidatlt sllould be co~npclled to pay 
the smle  debt a sccolid time. Thc partics 1)cneficially in- 
tcrwted ~ecognise thc agency, and seek to take advantage 
of wh:~t was done by thcir agent I)y askmg for an exccu t i~n  
pursuant to tile judgment. We are not disposed to enter- 
tain, favorably, an application based solely upon the recov- 
ery in tile name of their trustee, a r ~ d  which proposes to re 
pudiate his subsequent agency, in suiilg out final process 
anti compellir~g p a y ~ n e ~ ~ t  of the debt. I n  our opinion tlicg 
are, m d  ouglit to be, eqnally bound by all his sets in their 
k)cllalf, done i n  good fa:th, and intended for their bencfit. 

11. I t  is contended that tlie discharge i n  ball kruptcy is 
ineff'ectual against this, as a fiduciary obligatiori. The h i n k -  
rupt act exempts from a tlisrharge arry "debt created by the 
fraud or ernt czzlement of the bankrupt, or by his defalca- 
ti011 as a public officer, or while actiug i n  any  jit1uciar.y chamc- 
ter." Rev. Stat. U. S., Q 5117. 

We llave already decided, in Corrzmicsiono.~ of TViLIr, , f s  V. 

&&y, S2 N. C., 395, that a bond given by a defaulti~ig pub- 
lic officer for the amount of his indebtedness, and reduced 
to jndgtnent, was not a debt created hy his defalcation but 
by llis own voluntary contract, and was barred by thc dis- 
c l l a l~e .  The opinion is supported by the cases therein re- 
ferretl  to, arid rests up011 soutld a n d  satisfactory reasol~irlg. 
The clecisioxl was controverted with much enrricstness of 
rnarlller in  the argurnent for t l ~ e  plaintilf's, hilt no were 
cited ill opposition, and our conviction of its rorrectness re- 
mains unshaken. We are more desirous of being 
tllarl consistent, and would not Imitate a momeut to cliange 
our rulings whenever convinced of t l~e i r  erroncousnes. 

I t  wil l  be difficult i n  principle to distinguish that case 
from the present. The individual obligation of the defend- 
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ant, existing only by force of his own voluntary contract, 
is substituted f i x  one resting upon assets with which he i s  
~hargeable as trustee, and his own personal estate thus be- 
comes liable to its p a ~ m e n t .  By virtue of the judgment, 
the right to the money due on i t  vests in n trustee. This 
does not seem to be, in the words of the  statute, a debt 
created "while acting in a fiduciary character," although 
the consideration of the contract nlay be such pre-existent 
liability. 

But i t  is unnecessary to enquire whether the note is a 
novation or a cumulative security merely, and within the 
scope of the decision in  C~nzmissloners of Tt/ilkes v. Siulcy, t o  
which we Sully adhere, sincc our opinion upon the o t l ~ r  
matter of defence determines the controvcrsp. 

There is error and the judgment below is reversed and a 
new trial granted. Let this be certified- 

Error. Reversed. 

CEIARLES COLE v. JOSEPH J. FOX, 

Pard  Evidence-Suretyship. 

i n  an actiou up011 n bond wbcre thc d e f e n d a ~ ~ t  pleaded that Ire m a  3 
surety t l~creto and lrnd given notice Co the plai~itifr t o  bring suit agxinsb 
the priucipal under ch. 232, 5 1, acts 1805-'0,parol cviderrce is atlti~issi- 
blc to prove tlrc fact of suretyship. 

CIVII. ACTION eomlnenced before a justice of the peace 
and tried on appeal a t  Spring Term, 1880, of CHATHAM Su- 
perior court, before Seymour, J. 

The plaintiff declared upon a single bill of which the fol- 
lowing is a copy, viz.: 
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"One day after date we, or either of us, promise to pay 
Cllarles Cole the just sum of one hundred and thirty sid: 
dollars for value received of him, as witness our hands and  
seals. W. B. DORSETT, [Seal.] 

March 2d, 1861. J o s .  J. Fox,  [Seal.] 
I t  was i n  evidence that Jos. J. Fox was i n  fact only surety 

on wid note, the money having been borrowed for Dorsett 
T h e  defendant, Fox, introduced a written notice in  con- 
formity to the provisions of the act of 1868-69, ch. 232, § 1, 
addressed to the plaintiff, reqniring him to sue W. B. Dor- 
sett upon tlie note, on which he was surety, dated March 
5th, 1870, and served the same day according to the return 
thereon, by the sheriff of Chatham county. It was conceded 
that no suit had ever Lcen brought on the note against W. 
B. Dorseit. 

His  Honor charged the jury that if they were satisfied 
that  the defendant was a surety, and that  the notice was 
served on the plaintiff accoraing to the sheriff's return, the 
defendant was entitled to their verdict. The  jury found the 
issues in favor of the defendant, and  there was judgment 
according to the verdict. A motion was made for a new 
trial upon the ground that i t  was incompetent to show by 
parol evidence that the defendant was a surety, The moa 
tion was overruled and the plaintiff appealed. 

iMes~rs. Bnttlc & Mwdecai, for plaintiff. 
,Vr. John Manning, for defendant,. 

ASHE, J. The record presents but  one question for our 
consideration, and that is whether i t  was competent to prove 
by parol evidence that the defendant was surety on the note 
sued upon. There was no other exception taken on the 
trial, and we must assume that the admission of this testid 
mony was objected to when offered, or His  Honor would 
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have disposed of the rule for a new trial upon the ground 
that the objection was not made i n  apt  time. 

There has been a contrariety of opinion expressed on this 
subject by the courts of the different states. Some have 
Iteld that par01 evidence in such a case is illcompetent be- 
cause i t  contradicts o r  varies the terms of the instrument 
signed by the surety. Others hold that i t  does not tend to 
alter or vary either the terms or legal effect of the written 
instrument, but is simply proving a fact outside of such 
terms, colhteral to tile contract atld no part of it, and that 
the evidence is perfectly competent in  a court of law. 
While some others maintain that though tile evidence is 
incompetent in .a court of law, i t  is competent in  a court of 
equity. 

After n careful investigation of the subject we are con- 
vinced that the weight of authority sustains the principle 
that  the evidence is competent in a court of law, and more 
especially i n  our courts, having no separate jurisdiction of 

I law and equity, where all the rights of parties, both legal 
and equitable, must be adjudicated in  any suit wherein 
they are litigated and drawn in question. So that in re- 
ferring to authorities i t  is immaterial whether they are de- 
cisions of courts of law or equity. 

Fozoler v. Alerander, 1 Heiskell, (Tenn. Rep.,) 42, was a 
case very similar to this. There, the action was brought 
upon a sealed note executed by Frederick Dean and Abijah 
Fowler. I t  did not appear upon the face of the llote but 
that  both were principals. Fowler only was sued on the 
note. H e  pleaded specinlly, in substance, that he executed 
the note suedon as surety for Dean, his co-obligor, and that 
after the said note became due he gave notice in  writillg to 
the plair\tiff requiring him to put the m t e  i n  sui t ;  and 
averred that he failed to do so within the time required by 
law, and to proceed with due diligence to collect the same, 
by consequence whereof he claimed to be discbarged frola 

30 
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liability. There was ademurrer to this plea. I n  the court 
below t l ~ e  demurrer was sustained, but on appeal to t h e  
supreme court tho judgment of the superior court was re- 
versed, on the ground that the matter of the plca, if true, 
was a good defence to the action. I t  was insisted on the 
part of the appellant that tlie fact of the suretyship should 
appear on the face of the note in  order to entitle the surety 
to be discharged under the provisions of the code, 1068, bu t  
the court held " the principle is now well settled that the  
fact of suretyship may be shown by parol proof i n  a court 
of law upon a question between the surety a n d  the holder 
of a note." 

In  the case of Creeck v. Iled~ich, Wcst Va. Rep., 140, it 
was held that one or more of a nu~iibcr  of obligors has a 
riglit to show that he or they stand in the relation of surety 
011 tile bond, by parol testimony; and in Burke v. C m p ,  8 
Texas Rep., 66, \I'HF:ELER, J., said, "it  is immaterial what 
may be the form of the instrument, whether a simple con- 
Bract in  writing or a specialty, and though all appear upon 
tire ilistrument as principals, in equity p a r d  evidcnce is 
atllllissible to prove that one or more of the joint-makers 
or co obligors signed the instrument in t?le character of 
surety ;" and in support of his decisioli cited Kurge on 
Suretyship, 212, 1 Am. Ed.; 3 Texas, 215, for the principle 
tllat in equity parol evidence is admissible to show who is 
pincipal  and who is surety." 

JOHSSON, J.: i n  giving the opinion of the  court in  the case 
of &t~ith v. Il'unno, I 3lcCort1, 431, said : "I  take the prin- 
ciple to be that the rclationsllip w11lch subsists between the 
joint-obligors is a matter wholly extrinsic of the written 
contract, aud may therefore be proved by parol, without any  
violation of the rule which prohibits the introduction of 
p r o 1  evidence to contradict or vary a written agreement." 

And again in 'Scott v. Baily, 2 Jones, (Missouri Rep.) 140, 
t h e  court held : " There cannot be a necessity for this courh 
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again to assert that parel-proof is perfectly admissible to 
show that a co-obligor in a note or bond is a surety for the 
priucipal obligor therein." To the same effect is Brandt on 
Suretyship and Guaranty, $5 17 and 18, where the doctrine is 
fully discussed and the authorities on both sides o i  the 
question cited. Also 1 Parsons on Bills, 294. 

?Ye are of the opinion the evidence was competent for the 
purpose for which it was offered. Whether the notice given 
by the defendant to the plaintiff under the act of 1868-'69, 
ch. 232, 5 1, was sufficient, or whether the plaintiff, a t  the 
time of the service of the notice, had such knowledge of the: 
fact of the suretyship of the defendant as in  law or equity 
would discharge h im fi.0~11 liability, on the failure of t h e  
plaintiff to comply with the requireinents of the notice, are 
questions we have not considered because they are not raised 
by any exceptions on the trial. We have dealt with the 
only exception taken, viz: was parol evidence competent to 
prove that  Fox, the defendant, was a surety, and we hold 
that  i t  was, and that there is no error i n  the ruling of His 
Honor in discharging the rule for a new trial. The judg- 
ment of the court below is affirmed. 

No error. Affirmed. 

WILLIAM FOY V. 1,. tT. HAUGFITON. 

li,zg-Defence of Ftvaud-S!@ciency of Answer-Pructice. 

1. I n  :In actiou upon a contract where t he  defendant in his answer alleges 
tha t  the execution of the contract was snperincluoecl by t h e  false and  
fl~audulent representntiol~s of the plaintiff, but does not allege tha t  he 
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was thereby deceived; Held, upon demurrer to the answer, that the 
same was not sufficient to defeat n recovery by the plni~ltiff. 

2. In  such case, where the court below held the aniwer to be su%cient, 
the action will be remantled to givethe defenclant opporta~lity to move 
for such aulencltnent as he may be advised. 

( WaLh v. ZTall, GG N. C., 233, cited and npprovecl.): 

CIVIL ACTION tried at  Spring Term, ISSO, of CRAVEN SU- 
perior Court, before Gudger, J. 

The case was heard upon complaint, answer and deinur- 
rer to answer. The court overruled the demurrer and the 

appealed. 

Messrs. Clark & Clark and Green $: Stevenson, for the plnin- 
tiff. 

Messrs. W. B. Rodman and A. G. Hubbard, for defendant. 

SXITH, C. J. The action is to recover the amount speci- 
fied in the sealed note described in the compl:lint, to which 
the defendant, in his answer admitting the plailitiff's aile- 
gations, sets up tlie defence of fraud, and says that the exe- 
cution of the note was superinduced by the false atid frnudu- 
lent pretences and practices of tlie plaintiff, and was give11 
to remore an obstacle, caused by his false claim of title, to 
the c o n s u ~ ~ ~ m a t i o n  of a then pending contract for the sille 
of the defendant's land, and to obtain his deed of quit-cli~inl 
thereto. 

The  plaintiff demurs to the aaswer, and for cause of de- 
murrer, among others, assigns the following : 

1. For that i t  fails to show that defendant was deceived by 
the false and fraudulent representations alleged to have 
been made, and 

2. For that the facts stated in the answer are not in them- 
selves sufficient to  invalidate the obligation and defeat the 
recovery. 
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I t  does not appear from the answer that the defendat~t, a t  
the tima when he gave the note and received the plaintiff's 
deed of quit claim to thc l a ~ d ,  was riot fully aware of the 
grouncllcssncx 2 n d  fraudulr~l t  character of the pIaintiff7s 
pretended right, or that, relying upon the plaintiff's fraudu- 
lent representatioi~s, he  was thereby induced to enter into 
the tlrrangemcnt, i u  order to effect the sale. If the defend- 
an t  acted with full knowledge of the facts, and was not de- 
ceived by the plaintiff's coriduct and reprcserltatiorls, how- 
ever reprehensible they may have been, the ilcfendant can- 
not now ask to bc relieved from tire consequences of his 
own iilteiligent and voluritary act, the benefit of which he 
has hi~nself takcn. The very essence of the idlaiin for relief 
consists, not in  the attempt, but in  the successful practice of 
a fraud, of which the deceiving of the injured party is a 
necessary ngredieu t. 

Tile constituents of a rerncdial fraud in the procurement 
of eon tracts consist i n  " a reprebentation, express or implied, 
false within the knowldge of the /)arty malting it, reasonably 
wl ied  on by fl~a other party, and constituting a material ill- 
duce~nent  to the contract or act." Adanls Eq., 176. In  the 
note i t  is said : " And so, if a vendee becomes acy uairited 
wi th  the fraud before cor~~plet ing his bargain, and  chooses 
to go on, a court of equity will not help him." Prutt v. 
Philb~ook, 33 Maine, 17, and other cases there cited. 

The  doctrine is thus defiued by DICK, J., in  the opinion 
delivered in iVa1.d~ v. fIal2, 66 N. C., 233 : " If representa- 
tions are made by onc party to a trade which lr~ay be rea- 
sonably relied upon by the other party, and thcy constitute 
a. material inducelnent to the contract, and such representa- 
tions are false within the knowledge of the party making 
them, and they cause loss aud damage to the party relying 
on them, and he has ccted with ordinary prudence in t h p  matter, 
h e  is entitled to relief in a court of justice." 

The want of an avermerit that the defendant was misled 
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and deceived by the plaintiff's false misrepresentations as  to 
his title, or, i n  other words, that without knowledge of their 
falsity, he  confided i n  their truthfulness, and acting upon 
them, executed the note, is therefore a fiital defect in the  
anm-er, and renders it  obl~oxious to the demurrer. 

I t  is unnecessary to pass upon the other assignecl grounds 
of demurrer, as our  opinion upon this disposes of the ap-  
peal. 

Ordinarily the  judgment of this court sustain~ing the de- 
murrer would be final, but as the defect in this case arises 
from the omission of an averment, which in our  view is 
material, but was not so considered by 'the judge in t he  
court below, and which may admit of correction by amend- 
ment, we remand the cause to give the defendant a n  op- 
portunity to move for leave to make the amendmelit in  
this and other particulars, as he may be advised; and if 
un'imended, the  action must be dismissed. I t  is accord- 
ingly so ordered. 

Error. Reversed and remanded. 

J. 0. BOONE, 'Trustee, &c., v. R. W. HARDIE, Sherin'. 

Pleadinp-Sham Plea-Deed of Trust-Fraud. 

1. In an action against a sheriff for the conversion of certain goods con- 
veyed in a deed of trust. where the defendant's answer averred that 
the creditors of the trustor alleged that the deed of trust mas frauclu- 
lent and void, and that he had seized and sold the goods under execu- 
tion from a belief that the allegation was true ; Held, that the answer 
did not contain a "sham plea," but was sufficient to raise an issue as 
to the alleged fraud, 

2 Where, in such action, the plaintiff showed in evidence the deed of 
trust which averred that one of the motives to its executiou was a de- 
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sire t o  secure creditor\ and pitoved that  the trustor remained in pos- 
ses-ion of the goods conveyed and ordered new goods, which nere  
sold and the proceeds applied by him on the aebts secured, as agent 
of the trustee, until stopped by defendant's levy, and that he had no 
intention to hinder, delay or defrat~d creditors; and the only issue 
submitted to the jury was, "Did the plaintiff (trr~etor) in making the 
deed in truit  intend thereby to hinder. delay or defraud his creditors Y" 
t o  which the jury respoded " XO '); It UQZS h e M ,  
(I) that it wns not error for the cowt to  refuse to grant the plaintiff a 
judgn~ent on the verdict. 
('2) That it was error to grant the defendant a judgment non obslante 
ec eddo.  

(3) ' T h ~ t  the absence of the fraudulent intent in the trastor had 110 

eficacy to  repel the fraud in legal intendment, and the fiuding of tlie 
j u t  j7 was wholly immateridl. 
(4 That the deed of trust was not frauduleut and void on its f.1ce but 
\ \a?  prewmptively se, and the presumption was required to be re- 
butted, aiicl the question of fraud should have been passed upon by 
tlw gury under proper directions from the court. 

( l i , r w J ~ j  v.  Stmpsol?, 13 Ired., 13'2; London v. PLirsley, 7 Jones, 313; L l l ~ ~ n f -  
hamv. Huwki~ls,  76 N. C., 336, and 80 K. C., 161, eited and approved.) 

CIVIL ACTIOS to recover damages for the sale and con- 
version of property conveyed in a deed of trust, tried :it 
Spriug Term, 1880, of CUMBERLAND Superior C O U ~ . ~ ,  before 
Ewe, J. 

I>. H. Bell executed a, deed i n  trust on the 18th of Feb- 
ruary,  1879, to his co-plaintiff, J. 0. Boolie, conveying for 
t he  security of his creditors in two classes as therein ex- 
pressed, a stock of goods, wares and merchandise described 
a s  comisting of liquors, dry goods, groceries, nstions aud  
general merchandise, with al l  his book-debts and notes a r ~ d  
his 1~oust;l~sltl a n d  kitchen furniture, w i th  u reservation out 
of tlre same of the persorjal property exemptiou allowcd by 
law,  uud therein was named a day of d e f d t  at the end  of 
;twelve mooths, after which ,  if the debts secured were not 
paid off and discharged, tlie trnstee TI as etnpowered to tuke 
p o w  soion and sell the property and ~ n a k e  collection and  
pay tile unpaid debts in  their prescribed order. 
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BWNE w. HARDIE. 

The deed was put toregistration on the first day of h1 ~ r c h  
next after it3 execution, and slmrtly thereafter, unclr, exe- 
cution in favor of two of the creditors of said Bell, (Her\  ry  
& Co., and Egerton & Co.,) the defendant, a sheriff, ~t .v~ed 
on and sold, after first setting apart the exemption allowed 
by law, enough of the goods conveyed i n  the t r u t  to mnke 
the sutn af two hundred aud eleven dollars and forty-five 
cents, and this action is brought to recover for the saie kind 
conversion thereof. 

The defendant justified under said executions a g a i ~ ~ s t  
Bell, with averment of an allegation by the cretlitor~ illat 
the deed i i ~  trust was fraudulel~t and void, as being exet.utrd 
with intent to defeat their recoveries, and that he srizrd 
rind sold tlie goods frorn a belief that  the allegation of the 
creditors was true. 

On the call of tlle cause for trial, tl:e plaintiff movwl to 
strike out  the clause of the answer, wherein justific.at~on 
was pleaded, on the ground that it was a sham plen, in tirat 
it did not distinctly allege the deed to be fmudulel~t SO as 
to raise an  issue of fraud, and the motion being refused, the 
plain tiff excepted. 

The court then submitted to the jury t l ~ e  issue-" Did the 
plaintiff Bell, in  making the deed in trust, i~ i teud  thereby 
to hinder, delay, or defraud his creditors? " 

Thereupon the plaintiff showed in evidence the deed in 
trust, which on its face, besides the facts and the powers and 
duties of the trustee hereinbefore recited, avowed one of 
the motives to its execution to be a desire to convey all the 
property liable to seizure and sale by execution for the se- 
curity of ltis creditors, except his exemption. Arid it was 
proved by tlle oath and exa~nination of Bell aud the trustee, 
t11at Bell remained in possession and ordered new goods, 
some of which were put into the storehouse and otl~ers sent 
back, and he sold and applied the proceeds on the debts 
constituting the first class,by arrangement with the trustee 
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arid as 11is agent, ilntil stopped by the levj- of the defelldant ; 
and tllat iri tlie makirlg of the deed and in all things con- 
nectcll t l~erewith, Uell had 110 intention to hintlor, delay or  
defr:~ud his creditors, but a. purpme merely to  s ~ i l  tliegoxl3 
autl [):IS h e  creditors. 

At the col~clusiol~ of the teitimony as above oil the part 
of t l ~ e  plaiiitiii: the  dcf:~ntlant demurred to the c~ic le t~ce  mid 
asked the court to c.ll;irjie t,he jury tlint the deetl in  trast 
upon its h c e  was fraudule~it :uid void as to c~editors,  but 
His  IIonor reservillg t l ~ c  poiint of law raised by tlre clefciltl- 
ant,  a t  the r q a e s t  of plaintiff allowed the jury to find ul)o:i 
the issue submittc.~l. The jury found the issue i n  t l ~ e  n q l -  
tive, and  Hi.; Honor ref~usr-cl the lnotiorl of plaintift' for 
jut lgir~e~it  on the verdict al~cl elrtcrcd jndgmeiit that the tle- 
fel~tlilllt go w i t ~ i o ~ i t  (1::~ ant1 for costs non obstude vewdicto, 
being of opiuion on the 1)oinl r e s ~ r r e d  that  if tile deetl of 
trust mils not frauduie~lt and void on its face, there w,~s  a 
stloriy presurnptio~i of frnud and i l  was not rebrilted by the 
evicic lice. and from thcse rulings of tlie court below the ap- 
p t d  is taken by tlie plaintiff. 

d1r. 11'. A. Ctrfhric and T. Il. S~itton, for plainli ff. 
M r .  D L L I ~ L ) ~  Rose, for defendant. 

D I I L ~ K D ,  J., after stating the case. I t  was not error to  
refwe the motioii of the 1)laintiff to strike out the clause of 
tlle answer ~ I i e r e i n  the defendant set u p  his justification on 
the ground that  the sawe was sham. Witllout doubt an  a n -  
swer :nay be stricken out us slialn under C. C. P., § 104, and 
and  so i t   night have been under the cornmoil law plead- 
iugs ; but  then under either system i t  must  be really a s l ~ a m  
pleading, that  is to say, it must set up mattcr as a defence 
which is a mere pretence and has not the color of fact. 
The  design was to prevent vexatious defences by the plea of 
matter for delay, false in fact, and so known to be to the 
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pleader. And while in general such :I pleading map be 
stricken out where the falsehood can be clearly shown, we 
think the power ought not to be exercised in any case where 
the matter ohjected to, as presented or in any other form, 
might constitute a defence. Stephen on Pleading, Rule 9, 
p. 441 ; Eliss on C:)de Pleading, 5 422 and note. 

Under this view of a sham pleading, the clause of the 
defendant's answer could not be consideretl to be of tliiit 
kind. Tlie defendant therein alleged tlit! exe~~utions deL\r- 
ered to him and the claims of the creditors that the deed 
conveying the goods was executed with intent to hinder and 
d ~ f e a t  them, a ~ ~ d  as such was fraudulent and void ; arid the 
answer then goes on to aver, that, so believing the deed to 
be, lie levied on and sold the goods. We think the refer- 
ence to and adoption of the allegations of the creditors as 
to the rnulnjides of the deed, and the averred action of the 
defe~ldant, on a belief in  the truth of those allegations, was 
in substance an allegation of the invalidity of the deed by 
the defelldant himself, and was such an avc~rment as that an 
issue might be made tl~ereon as to the alleged fraud. We 
hold therefore that the clause objected to was sufficient for 
the formation of issue as to the alleged fraud, and the mat- 
ter llaving the color of fact, the judge was right i n  refusing 
to strike i t  out. 

Upon the other point of error assigned by plaintiff, on 
the refusal of the court to grant judgnlent for him on the 
response of the jury to the issue submitted to them, and in 
the grant of judgment iu favor of defendant, ?Ion ohstante 
ueredicto, we are of opinion that His  Honor did not err in 
refusing plaiutiff judgment but did, in  the grant of judg- 
ment to defendant. 

Fraud with respcct to the deed in trust in question might 
be of three kinds: f r w d  per se on the facts appearing on 
the face of the deed, not explainable by evidence dehors 
aud not requiring the verdict of a jury, but to be declared 
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by the cour t ;  fraud by presumption of the law rebuttable, 
to be found a fraud by the  jury u l ~ d e r  the  clirectiou of the  
court, unless there were other facts showri forth i n  evidence 
o r  admitted sufficient i n  law to rebut the  presumption, a n d  
then,  if there was llot fraud of either of these kind., tlwre 
migh t  have been fraud in  f ~ ~ c t ,  as a n  open question to t h e  
j ~ i r y  under instruction from the court a s  to what i n  lam 
would constitute f r i~ud,  to be found from the circunlstances 
and the evidence of the motives and  intent of the  parties. 
Hardy v. Simpson, 1 3  I r e d ,  132 ;  London v. Parsley, 7 Jones, 
313 ; Cheathun~ v. Ilawlcins, 76 S. C., 355, and same case 60 
N. C., 161. 

I n  fraud of the  first k ind there is l ~ o t l ~ i n g  to be found by 
a jury, bu t  in the others there is the  fact of fraud to be found 
according to the  artificial weight of the legal prequrnption, 
o r  against i t  up011 the evidence subt~lit tcd in  rebuttal, or to 
be Sound as a n  open question of fact. 

T h e  issue submitted to the jury i n  this care hat3 reference 
only to the  intent  i n  t11e mind of Bell, attendant on or 
moving him to the  execution of the deed;  and upon the  
supposition tha t  the  fraud cinder investigation mas a fraud 
by  presumption, i t  was entirely immaterial, and the res- 
ponse thereto was of no weight to rebut the  presumption. 

I n  Cheatham v. Hawkins, SO N. C., 161, t l ~ e  ilninaterialjty 
of the  intent  i n  such case was described i n  the fol!owing 
language by  the  Chief Justice : "Acts fraudulent in view 
of the  law because of their necessary tendency to delay or 
obstruct the  creditor in the pursuit  of his legal remedy, d o  
not cease to be such because the  fraud as a n  independent 
fact was not then  in  the  mind. I f  a person does and intends 
to do that  which from its consequences the  law pror~ounces 
fraudulent, he  is held to intend the  fraud inseparable from 
t h e  act." I t  is evident thr-~t the absence of the  fraudulent 
in tent  i n  Bell as found by the  jury had no e f i c w y  to repel 
the  fraud in legal intendment,  and  therefore the  finding 
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was wliolly immaterial and the refuqal of judgment thereon 
in favor of t h e  plaintiff was not erronenu;. 

B u t  i t  remains to consider whether the fraud i n  the  case 
was one by intendment of the law, and if so, w h 4 1 e r  i t  
shonld not have been so found by the jdry accordillg to the  
int r i r~sic  artificial weight of the  presumption to be laid 
down by the  court, or upon evidence subuiitted to  them as 
reasonably sufficient to rebut the  fraud. 

U n d r r  tlie authority of the case of Cl/eatl/ain v. I lmkins  
szip~a, the  facrs of this case being vet$ siniil:~r to t l ~ a t ,  we 
agree tlmt the  deed of Bell to his trustee was not frnndulent 
a i d  void on its face, but mas preiumjltively so and tlir pre- 
sumpt io i~  was requiietl to be rebnt te~l .  

T h e  fraud imputed to the  (lee11 wlret her by presumption 
or :IS an  open qnes:io~i of f'ict w'\s drnwn into isqne nl)on 
the plcii(1ings brtv cen t11c parti r q ,  nlrd sliould 1i:ive i w n  
y o ~ w t l  upoil by thc jilry uniler pro!)t>i3 diret tic~ns fsllnl the 
couit  as berore exl~lai i lc~l ,  or by tho court wltll i l  w<~ivcr  of 
"jury by tire l>;u ti", of \vl11c.l1 there 1s 110 ouggcs!ioil in  the 
recortl; a ~ i d  tllis bciyg so, there was no fact touud or  admit-  
tcd in the record to W ~ I I T J I I ~  il j u d g n ~ i ~ i l t  for ~ I I C  d ~ f ~ ~ ~ i l n ~ i t .  

A ju(1gment ,101i ohstalltr eewtlicto i~ of very rcitri. tetl ap- 
plic#:\ti )n, being l ~ r o i ~ c r  orlly, accr~s~l i i ip  to the law w r ~ t e i q  
\~lic.ii a plea is  1111t in c'onft*sing tile c:\use of tiction, and 
iy-uc: i.; joined or fonnd  on  a n  i~n i i~ ; i t c i~ ia l  matter ill iivoiti- 
: ince,i~i which case tlrc ~) :wty ag'linsh wllori~ tlje i3sue is fon~id 
nlay I r a ~ e  jullgmc~it o ~ l  t/rc coil l'ewion )Lon o6stn)r t~ wrcr?ie/o ; 
l i i ~ t  tlint doctrine c ~ u  Iiavc no a~)p l ic .~ t io r i  for tlic tiefei~cl:int, 
if i t  co~ilcl ill :11ry c ' < ~ ~ c ,  :~5 the fraud by hi111 a l l q e d  has 
ilevc r I )wn coiit'i>--c.cl 11y t l ~ c  ~ ) l , ~ i n t ~ f E  

Iii ot!r o i ) i~ r io t~  u1)011 the rluniurrer to evideilcc by  the de- 
fc11d:i11t, l I i s  IIo11or g i v i t ~ g  tht' pl 'i~lltifr tlle full benefit of 
:\ily fiict on t l ~ e  fi~cae of the dcecl or otlitrwi5e proved or 
reasonably to be itif't~rred therefrom, slionld I ~ a v e  told the  
jury, if such was his opiiiioi~, tha t  there was no evidence 
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that would justify a finding a rebuttal of the presumption, 
and should have had the jury to find tile fraud. 

From the omission of the court to have the fraud i n  this 
case found by the jury, thern was no foundation or warrant 
for the judgment for defendant, and the slrme must be rn- 
versed and a veuire de novo awarded. 

Error. Venire de novo. 

1,. R. SIIIPSON and wife and others V. VIOLA V. WALTACE and 
another. 

Proceeding for Partition-Mull.ifarzousness-Practice- Conjict- 
&ny C'laim of Title-Hon~estead B i d e  after Death 

of Owner-Minor Child. 

I .  -4 proceecling for partition which asks a division of several separate 
and distinct tracts of l a ~ ~ i l  not held by the same tenants-in-common, 
and blends in one, independent causes of action to which the same 
persons are not parties, is multifarious. 

2 Partition will not be ordered of land which the defendant alleges th:d 
the plaintiffs have an estate for the life of another and an equal share 
with the defendant in a contingent remainder therein. 

3, I n  such case, the court will not adjridicate in a proceeding for parti- 
tion a conflicting claim of title set u p  by the defendant, so as to e r -  
clnde him by t11e estoppel. 

4. Where the owner of a homeatead dies leaving children, some of age 
and one a minor, the homestead estate veots alone in the minor child 
tuntil her or his majority. 

( Watson v. Wcctson, 3 Jones Eq., 400; Williams v. Hassell, 74 N. C , 434; 
Pa7.k~ V. Siler, 7 G  N. C , 191 ; Juvtice v. Quion, l b . ,  448 ; M~Bryde v. 
Patterson, 73 N. C., 478; Purvis v. Wilson, 5 Jont s, 22; Haswell v. 
Muxwell, 8 Ired. Eq.. 25; Hagtr v. Xixon, 69 N. C., 108; Wharton v. 
Legyett, SO N. C., 169 ; Lumbert v. Kinnerg, 74 N. C., 348 ; Bank v. 
Green, 78 N. C., 247 ; Gheen v. Summdy, 80 N. C., 187 ; Allen v. Shieldr, 
72 N. C., 504; Joknson v. Cross, 66 N. C., 167, cited and approved.) 
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SPECIAT, PROCEEDING for partition of 1~.nd commenced& 
the probate court of MRCKLESBURG, and heard on appeal at  
Chambers, on the 28th of January, 1880, before Schenck, J. 

The plaintif%, petitioners, appealed from the ruling of 
the court below. 

ill.. PZalt D. Tkalker, for plaintiffs. 
ilfessrs. Jones & Johnston, for defendants. 

SUITH, C. J. The three tracts of land described in the 
application for an order of partition are alleged to be held 
by the plaintiffs and the defendant, Viola, as tenants in 
common, to one of which the.other defendant, Mary, also 
sets up a claim. 

The firstmentioned tract, or "Rock-house Place," was set 
apart to Wilson Wallace, their father, under proceedings in 
bankruptcy, as his homestend, and retains its exemption 
from liability for his debts, until the said Viola, his only 
minor child, ~ t t a i n s  the age of twenty-one years. 

The second tract was devised by Nehemiah A. Harrison 
to his daughter Caroline, wife of the said Wilson, who died 
before her husband, since also himself deceased, and has 
descended to the plaintiffs, Xartha J, and Nehemiah W. 
and the said Viola, her children and heirs a t  law. 

The third tract was devised by the same testator, with 
several slaves, to his grandson, Dallas Maxwell, son of a 
deceased daughter, subject to the following limitation : "But 
if the said Dallas Maxwell should die without leaving heirs, 
then it is my will that the whole of the above mentioned 
land and negroes shall be equally divided between my two 
daughters, namely, Mary Farrow and Caroline Wallace." 

Dallas, the devisee, who is still living, conveyed his land 
to the said Wilson, and the same was afterwards levied on 
and sold, under a n  execution against the latter, to his said 
children. 
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The defendant, Mary Farrow, made a party because of 
her asserted claim, which the court is asked to pass on, in- 
sists that  under the will she, and her sister, Caroline, are 
entitled in equal moieties to a contingent remainder in the 
land devised to Dallas, to take effect at  his death without 
issue, and that the children of said Caroline succeed to her 
share thereof 

The  proceeding is obnoxious to several objections: 
I. It is multifarious, in that i t  asks a division of several 

separate and distinct tracts of land not held by the same 
t e n a ~ t s  in conimon and then blends in one, independent 
causes of action to which the sawe persons are not proper 
parties. The defenclunt, Mary, has or asserts a contingeilt 
estate in one half of the remainder in the land devised to 
Dallas, arld has no interest whatever in the others. 

It. Upon the construction which sustains the continuing 
validity of the limitation i n  remainder, the plai~~tiffs  and 
Viola have a vested estate in the land, for the life of said 
D ~ l l a s ,  and a n  equal share with ?aid Mary i n  the contin- 
gent remainder. In  case of such uncertain interests, partition 
will not be ordered. Watson v. Watson, 3 Jones Eq., 400 ; 
Tt'illiams v. Hassall, 74 N .  C., 434 ; .Z%rll.s v. Siler, 76 N. C., 
191 ; Justice v. Guion, Ibid., 442. 

111. The court will entertain an application from a trus- 
tee for advice as to the discharge of the trusts ~ ~ i t l i  which hc 
is clothed, and, :is incident thereto, the construction and 
legal effect of the instrulnent by which they are created, 
when a case is presented in  which the opinion can he made 
effective; but it will not adjudicate a conflicting claim of 
title set up by another, so as to exclude him by the estoppel, 
in a pr~ceeding  to which i t  is incidental only, a11d not nec- 
essary to the attainment of its main object. " I am not 
aware of any case," says Chancellor ..............., " in which 
the heirs a t  law of a testator or  devisee who claim a mere 
legal estate in  the real property, when there was no trust, have 
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been allowed to come into a court of equity for the mere 
purpose of obtaining judicial constructiou of the provisions 
of t he  will." Bowem v. Smith, 1 0  Paige, 693. 

So ill Dailcy v. Biggs, SG E. Y., 407, FOLGER, J., thus 
c3nitne11ts on the case before the court:  "The  juris- 
diction (in interpreting wills) is incidental to that  over 
trusts. There is nothing of that sort here. The title and 
possessis"ioll of the plaintiff is purely a legal one. The title 
of t l ~ e  defendants, if they have any, is of the same kind. 
There is no trust to be enforced nor a trustee to be directed." 
see  also Bailey v. Southv~ick, 6 Lansing, 356. 

Where a defendant, alleged to be a tenant in cornmon, 
sets up  a sole seizin, the issue thus raised may be tried, and 
if decided agltir~st t l ~ u  defence, the partition will be ordered. 
NcBrgde v. Patterson, 73 N. C., 478; Purvis v. Tf'ilson, 5 
Jones, 22. 

But no sucsh relief can be obtained on a bill, sliowing an 
:~clverse litlc or claim i n  others than the alleged tenants in 
cornmon to the land to be divided, as i n  the present case, 
as is cx~cessly held in iWumuelr! v. &Iazzuell, 8 Ired. Eq., 23, 
tho  estt~te devised being a legal estate, and the construction 
a. legal question. 

The  tract devised to Caroline is held in common, and is 
;L proper sgbject for partition in the probate court, which 
alone has original jurisdiction to make the order. 

The  only point then presented is as to the ownersl~ip of 
the homestead. 

The children of Wilson, to whom it was assigned are, all, 
except Viola, of fhll age; and the quedtiorl is, is she alone, 
or her adult  brother and sister w ~ t h  her, entitled to the pos. 
Pession and use until she attains her majority? 

The  questiorl is not free from difficulty, a11d the terms in 
which,  by the lam of other states, a part of the lands of an 
i u~o lven t  debtor are protected from the c l a i m  of creditors 
and spcured to him and his family, are so various in  them- 
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selves and so unlike our own, that we can derive little aid 
from their adjudications in  determining the import of the 
constitutional provision in this state, and the acts passed to 
give i t  effect. 

The homestead, a creature of the constitution i n  this state, 
where there is a widow and no childrcm, passes to her, and 
by express words, " the  rents and profits thereof shall enure 
to her benefit during widowhood, uilless she be the owner of 
a homestead in her own right." Const., Art. X, § 5. 

Ii there are childrer~ of full age, the exemption terminates 
at  the debtor's death, and is prolonged only when there a re  
minors, until the youngest arrives a t  twenty-one years. Art. 
X, $ 3. 15aaqer v. ATixon, 69 N. C., 108 ; Whnrton v. Liggett, SO, 
N. C., 169. 

The constitution thus secures no interest to any except 
infant cl~ildren and then only during their several minori- 
ties. I t  would seem an unreasonable construction to exclude 
adults altogether when there are none others, and to allow 
lt~ern to participate in the enjoyment of property with their 
infant brothers and sisters, on whose account alone and be- 
cause of their minority, the exemption is continued after 
their fatl~er's death. 

The assignment of a homestead creates no new estate i n  
the exempted land;  i t  simply ascertains and sets apart a 
portion of what the debtor owns, of limited value, and re- 
lieves i t  from liability for his debts during a specified 
period, leaving in him the estate already possessed unim- 
paired. Lambest v. Kinnery, 74 N. C., 348 ; Citizens' Banlc v L  
Green, 78 N. C., 247; Gheen v. Surnmq, 80 N. C., 187. And 
the exemption is protracted after death solely for the benefit 
of his infar~t  children, if there be such. The  homestead 
privileges do not constitute a descendible inheritance, though 
the debtor's original arid retained estate, subject thereto, is 
liable bo the creditors ; and as i t  is created under the law, 
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the  law must be looked to, to ascertain its qualities and the 
persons who are to bave it. 

I t  is, i n  our  view, a beneficent provision i n  this aspect of 
the  case, for the  young and  helpless, and  the interest of each 
ceases when h e  reaches his majority. There is n o  c o n ~ m u n i t y  
of property to xl l ich the  laws of intestacy apply, nor is it 
subject t~ testamentary disposition. Allen v. Sh ie lds ,  7 2  X. 
C., 504. 

This  interpretation seems to have been given i n  the  case 
citel ,  by  R o m r a ~ ,  J., and  also by those who pa.;sed the acts 
of legislntion to give i t  effect; for they expressly provide 
tha t  if the  party entitled to a homestead die, without h:iving 
it set apart, " his widow, if he  have one, then his c!lild and  
cllildren, under  the age of twenty-one years, if h e  leave such, 
may proceed to h a r e  such homestead and personal property 
exemption laid o f  to her, him o~ them,  according to the  pro- 
visions of sections 7 and  8 of this chapter." Battle's Revi- 
sal ch. 55, 5 10. Whj le  this section has been decided to be 
inoperative as to personal property ill extending the exeinp- 
tion after death (not authorized by the  constitution) i n  Jolzn- 
son v Cross, 66 N. C.. 167, i t  i s  b u t  carrying out  the mandate 
as to the  exempted larid. 

I n  our  opinion, therefore, the  homestead vests alone i n  the  
defendant, Viola, and the  plaintiffs have no interest therein. 

I t  is therefnre declared a n d  adjudged that  the  plaintiffs, 
Mar tha  J, and Nehemiah W., as tenants i n  common, i n  
equal shares with the  defendant, Viola, of the  second tract 
of land described i n  the  con~plnint ,  a n d  known as the 
" Washington Maxwell Place," devised to their mother, Car- 
oline, a re  entitled to have partition thereof, but  not of the 
otlier lands mentioned, and  thus  far the  rul ing of the  court 
below is affirmed, and wherein it conflicts i t  is reversed. 

A judgment  may be entered in conformity with this opin- 
ion a n d  i t  will be certified for further proceedings i n  t h 9  
court below, 

PER CURIAM. Modified. 
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G .  H. RENAN and others v. J. A. BANKS Aclm'b and others. 

w h e r e  land was conveyed to R by  the devisees tlnder a will within lerb 
than two years from the grant of letters of administration, and after- 
wards a creditor3 biil is filed for a settleinelit of .the estate, wherein a. 
sale of the land is  aslied ; Held, that ir? s~rch proceecling R cnnnot set 
up any  equities alleged to exist by reason of  the fact that it was an e s -  
change of lands between the devisees and himself. and the land so ac- 
quired by them is primarily liable ; in such case, the  equities nllegetl 
t o  exist must be settled in  another action. 

c(Donoho v. Patterson, 70 N.  C. ,  G49 ; Hinton v. Whitehurst, 71 N. C . ,  66 
Brandon v. Phelps, 77 N. C,, 44;  Win$eld v. Btcrton, 79 N. C., 338, 
cited and  approved.) 

SPECIAL PROCEEDING commenced i n  the prsba te court 
and tried on appeal a t  Spring Term, 1880, of CUMBERLAST) 
'Superior Court, before Eure, J. 

The  plaintiff for himself and all other creditors of the 
defendant's testatrix, demanded judgment for an  accouni 
and settlement of the estate, and for the amount due as al- 
leged in  their complaint, and that the property of the same 
.be applied to the satisfaction thereof. The  facts are stated 
in  the opinion. The defendant, Rose, appealed from tllc 
judgment of the court below. 

Messrs. McRae &. Broadfoot and fl. I!?. Ray, for plaintiffs. 
Mess~s. Duncan Rose and IV, A. Gnthrie, for defendant. 

SMITH, C. J. Margaret Banks died in June, 1877, leaving 
a will, which was sllortly afterwards proved in the proper 
,court, and, upon the renunciation of the executor nanlecl, 
the defendant, James A. Banks, was appointed administra- 
%or to execute the trust thereof, The  testatrix left perso~al  
,property, all of which, except some furniture bequeathed, 
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has been appropriated to the charges of 'admini~tration a11d 
the payment of debts; and devises two lots owned by h e r  
in  the town of Fayetteville, one ktlown as the " Bake-shop 
lot," to the defendant, (the administrator,) charged with the  
payment of the debts of the testatrix; and the other on 
Green street to the defendant, Marion Banks and Nargaret 
wife of A. L. Powell, all of which devisees are children of 
the testatrix. The unpaid debts upon inquiry are ascer- 
taixled to be $820.95, and the adrni~~istrator  alleges that he  
has advanced of his own money in the course of his admin- 
istration more than the value of the unsold articles of fur- 
niture. The " Bake-shop lot"  on Bow stxed has been sold, 
since the action commenced, under an order in the cause, 
for the sun1 of $333; one-fourth whereof was paid in n~oney 
and the residue secured by bond and retention of title, 
which reduced by expenses of sale is largely insufficient to 
pay the debts of the testatrix. No inquiry has been made 
to ascertain the condition of the administration, and the 
value of the furniture, by any of the parties interested, for 
the reason, we must presume, that it would be unprofitable 
and useless. The lot on Green street has been sold by the 
devisees to one Thornton and by the latter to the defendant7 
George M. Rose, and deeds executed within two years after 
tile grant of the letters of administration. The  latter aI- 
leges that the devisees exchanged the devised lot  for n lot 
on Haymouct  Hill near the town, and received about six 
hundred dollars for the difference in value, which exchange 
the devisees, each in his respective answer, deny;  and he 
asserts a primary 1inbil:ty for the ~ndebtedness to lest upon 
the last mentioned lot. and equity to require its sale in ex- 
oneration of his own. 

The probate judge after directing the Bow street lot to be 
sold and the residue of the indebtedness ascertained by ap- 
propriating the proceeds of the sale thereto, arid allowing 
the defendant, 0. M. Rose, to discharge his land from lia- 



JUNE TERM, 1880. 485 

hility by paying or adequately securing the same to be paid 
within six inonths with the accrued costs and expenses, pro- 
ceeds to declare and adjudge: 

That  upon his failure to do so within ten days after he 
shall be informed thereof, the "Commissioners shall sell 
said house and lot on Green street a t  the market house in 
said town, first giving thirty days' notice of time and place 
of sale upon the same terms as above provided for sale of 
the Bake shop and lot." 

Froru this judgment the defendant, Rose, appealed to the 
superior court and upon the afirmation of the judge of the 
superior court, to this court. 

W e  see no error in the ruling of which the appellant can 
complain. By force of the statute, lands desended or de- 
vised remains liable to the demands of the ancestor's cred- 
itors for the space of two years after the grant of letters 
testamentary or of administration, during which all con- 
veyances made by the heir or devisee are " void as to cred- 
itors, mecutors, administrators and collectors of such dece- 
dent," while tliose made afterwards " to  bona fide purchasers 
for value and without notice" are valid and effectual to 
transfer the estate vested in such heir or devisee. Bat. Rev., 
d l .  45, 5 156. 

The  incapacity of the heir or devisee to divest himself of 
h is  estate by contract or deed made during this interval has 
been repeatedly declared i n  former adjudications upon the 
force and effect of the disabling statute. Donoho v. Patterson, 
70 N. C., 649 ; Eintor~ v. Whitehuuxt, 71 N. C., 66 ; Brandon v . 
Phelps, 77 N. C., 44; Winfield v. Burton, 79 N. C., 3%. 

The  lot o n  Green street then remains liable to the cred- 
itors of the testatrix, as  well after as before the attempted 
alienation by the devisees, and this land alone as the prop- 
e r ty  of the deceased debtor, nnder the cotiferred jurisdiction 
call be pursued, and by a sale appropriated to the pagm.ent 
of h i r  claims. The equities arising out of the subse 
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dealings of the aevisees with others are entirely foreign to 
the purposes of the action, and cannot be permitted to ob- 
struct or embarrass its progress towards a speedy determi- 
nation. T h ~ s e  equities must he asserted and settled in  
another suit between the parties, and are lecognized in t h i s  
only so far as to allow the alleged purchaser to pay tha debts 
and relieve the land. It woold be fnuitful in inconvsniences 
if new issues could be illtrodwed and new controversies 
opened, in the settlement of which the administrator arid 
creditors have no interes$ to the hindrance of the latter and  
delay of the former in  closing up  his administration. T h e  
court ttlereforc properly declined to entertain and pass up011 
the equity set up in the answer of Rose against his co-de- 
fendants, as not pertinent to the  object of the suit, and pro- 
17ecded to order the sale sf the only land which could be 
rightfully sold for the payment of debts, if within the, lim- 
ited time they were not otherwise discharged. 

There is no  crror and the ~udgn ieu t  i s  affirmed. Let  this 
Be certified for further proceedings in the court below. 

'No error. Affirmed. 

RAND & BAXBEE V. A. M. HkR'RIS 

I .  I n  an action before a jwtiee ef the peaec, a tender by the dtlfendand 
as follows : L'Thc defendant i n  this action teuders t h e  plaiutitf $15.492 
as a settlement, of the matter,'? is not sufficient under the provisions of 
Rattle's Revisal, ch. 63,§ 20; rule 16. 

4. In such case the  tender must be a. proposition (made before any de- 
fence is set up) to pay a specified sum in discharge of the plaintifll 
claim and not> a surn.ia excr3ss sf a cow~ter-claim. 
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C ~ V I L  ACTION tried at  Spring Term, 1880, of FRAKKLIN 
Superior Court, before McKoy, J. ' 

Judgment for plaintiff, appeal by defendant. 

JZessrs. Edwards & Batchelor, for plaintiff. 
iVessrs. Davis & Cooke and E. W. Timberlake, for defendant. 

SMITH, C. J. The plainti8 commenced his action before 
a justice of the peace for the recovery of $51.80 and interest 
due  on a promissory note, executed by the defendabl to 
him. After the service and before the return of the process, 
and previous to putting in an answer, the defendant made 
the following written tender to the plaintiff: 
" R a n d  &: Barbee v. A. N.  Hurris. 

The defendant in this action tenders the plaintiff $15.42 
as  a settle~nent of the matter." 

This offer not being accepted, the defendant answered, 
admitting his indebtedness to the plaintiff, and set up a 
counter.clairn thereto for $49.36, founded upon an  alleged 
sale of unsound for sound meat, and the controversy was 
confined to this. The counter-claim was disallowed on the 
trial before the justice, but on appeal sustained in the supe- 
rior court and judgment there re~idered in favor of the 
plaintiff for $2.60, the difference between the opposing de- 
mands, and the costs of the action. 

The  error assigned by the defendant is in  so much of the 
judgment as  charges him with the costs incurred since his 
offer was refused. 

I n  civil actions before a justice of the peace, it is provided 
that  " the  defendant may on the return of the process and 
before answering make an  offer in writing to allow judg- 
ment to be taken against him for an amount to be stated in  
such offer with costs. The plaintiff shall thereulmn, and 
before any  other proceeding is had in the action, determine 
wl~etlter he wil l  accept or reject such offer. If he accept 
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the offer and give notice thereof in writing, the justice shall 
file the offer and tbe acceptance thereof and  render judg- 
ment accordingly. If notice of acceptance be not given, 
and if the plaint i f  fail to obtain judgment for ngreatcr amo~snt .  
exclusive of costs, than has been specified in the of&-, he shall n o t  
recover costs, but shall pay to the defendant his costs accruing 
subsequent to the offer." Bat. Rev., ch. 63, 5 20, Rulc 16. 

The tender in the p r e s e ~ ~ t  case falls short it1 many partic- 
ulars of the requirements of the rule, the materiality of 
which, in view of the fiivorable consideration bestowed upon 
proccedings before a justice, i t  is needless to decide, since, 
in our construction of the act, the facts of this case arc 
not within tho sphere of its operation. The  tender must 
be made before any defence is set up, and it must be a prop- 
osition to pay a specified sum in discharge of the p lu in t i f s  
claim, and not a sum in excess of a counter-claim. The d%- 
fendant may not set up an oppo9ing demand, and his pro- 
posal must be acted on before it is known that any such de- 
fence wil l  be made. The orer  is for the settleanent of the 
plaintiff's asserted claim, and i t  must be accepted or rejected 
as a full satisfaction. If accepted, nothing else is consid- 
ered, judgment entered, and the cause determined ; if re- 
fi~sed, the trial proceeds, and if the sum due the plaintiff is 
ascertained to be within the offer (not under the  reduction 
of a set off or counter-claim) the statute gives the defeudant 
a11 subsequent accruing costs. Here, the plaintiff's d,ernancl 
is admitted for the entire amount and the recovery is re- 
duced by the finding of the jury upon a contested counter- 
claim. IB does not appear whether the opposing claims 
grow out of the same transaction, and if tbcy do, they are 
separable and distinct and do not affect the result. We 
tl~erefore support the ruling of the court and affirm the 
judgment. 

No error. Affirmed. 
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N. C. It. R. Co. v. CAROLINA CENTRAL. 

NORTH CAROLINA and RICHMOND & DANV1IALE RAILROAD 
CONPANY V. CAROLINA CENTRAL RAILWAY COMPANY 
and others. 

Condemnation of Land-Eminent Domain-Land acqui~ecl by 
Railroad. 

1. The Carolina Ce11tra1 railro:td, under its chartcr (ant1 hcing the snc- 
cessor of the rigl~ts ant1 powers of the Wilmingtoa, Cllarlottc :mrl 
l tuth~rford r:tilro:td ~intlcr its charter) aud rtncler the general railroad 
law, Acts 1871-2, ch. 139, h:~s t l ~ c  power to inqtitutc proccetlings for 
the condern~~:ttion of land wcesary  for thc uses of the cOrnpiLtIy. 

2. Land, ncqnired by one railroad company lundctr a legislative grant of 
the right of e r n i ~ ~ r ~ ~ t  dom:~ia and ullnecesslry for che cuercise of its 
frnuchise or the tliscl~:rrge of its d11tie5, is liahle to be taken under the 
liw of eminent domain for the Ilse of another rai1ro:~d company. 

(State v. R. 4 D. It. R. Co., 72 N. C., 634; R. R. Co. v. Daub, 2 Dev. & 
Bat., 4.51; W(tshington Toll Bridge Co. v. Comm'rs, 61 N. C., 401, cited 
and approved.) 

MOTION for ar, Injunction heard a t  Chambers in  Char- 
lotte on the 8th of June, 1880, before khenck, J. 

The North Carolina railroad company, under its cl-tarcer 
granted in 1849, arid subsequeu t amendments, completed 
i n  1853 its aatl~orized line of railroad from Goldsboro to 
Charlotte, entering the city on the northeast a t  A street, 
and proceeding down the street to the place where its ware- 
house and depot buildings are located. On September l7tk1, 
1871, the company leased its road arid appurtenances for a 
series of years to the Richmond and Danville railroad com- 
pany, its co-plaintiff, a corporation formed under the laws 
of Virginia, and authorized by its chartcr to accept the  
lease and the transfer uuder it, and to hold and operate the 
leased road, which contract has been adjudged valid in this 
court in the case of the State v. The R. & D. R. R. Co., 72 
N. C., 634. 

I n  February, 1855, by two successive acts of the general 
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X. C. R. R.  Co. 21. CAROLINA CENTRAL. 

assembly, the Wilmington, Charlotte and Rutherford rail. 
road company was incorporated for the purpose of con- 
structing a road from Wilmington to Rutherfordton with 
authority, out of separate subscriptiorls of stock, to begin 
the work at the s:Lme time a t  its eastern terminus and at  
Charlotte, and to proceed westward from both points along 
its 1)rojected line. The road was accordingly built, its east- 
ern division as far as Wadesboro, and its western division 
to Lincoluton, when the company becoming embarrassed and 
unable to co~nplete the road, the road-bed and other prop- 
erty of the cor1)oration with its franchises were sold to the 
defenciant, the Carolina Central r a i l~ t ay  company, incorpo- 
rated i n  February, 1573, and invested with full power to 
purchase and hold the same and complete the work, extend- 
ing the line to the western boundary "of the state. FOE the 
wester11 division a small station house or depot had been 
built  near and outside the litnits of the city of Charlotte, 
deemed to be sufficient for its business before the connection 
between its parts. 

The defendant has continued the constructioil of the road 
until the junction of the two divisions has been effected- 
the road crossing the plaintiff's road before i t  enters the 
city, and extended twenty-two miles further west to Shelby 
in the direction of the proposed western terminus. 

On December 31st, 1874, the lessee company and the de- 
fendant, to provide for the great increase of the busiuess of 
the latter, entered into an arrangernel~t for the joint use of 
the track along A street to a point a t  which the other rail- 
roads entering the city converge, and where they have 
erected large, cotnmodious and expensive buildings for 
storage and safe keeping of goods in t~ansitu from one to the 
other. 

This  track has been used in  comrnon until the lessee com- 
pany, under an authority reserved in  the contract, gave 
notice that the agreemeut for its joint use must terminate 
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on the 1st day of July, 1880. The defendant has  expended 
large sums in the erection of necessary buildings at  t he  
place from which it is thus excluded and prevented from 
participating in the transportation of the freight arriving 
a t  the place and bound for northern seaports, which has be- 
eome large and valuable and is constantly increasing. 

The  defendant company now in  the hands of receivers, 
and apprehensive of the injury to its business from this  
sudden deprivation af its formcr facilities, with leave of t he  
court under whose control i t  has been placed, has instituted 
proceedings before the clerk under its chartcr for the con- 
demnation of a right d way over so  tnwh  d the street as 
i~ trave~sed by the plaintiff's track, as will enable the de- 
fendant, without interfering witb the use of t h e  present 
road, to construct a parallel line down the street, 2 n d  thus 
afford renewed access, such as was before possessed, to its. 
freight depot thereon. The  plaintiffs appeared and resisted 
the application. On the hearing before the clerk, he granted 
the prayer of the petitioner and appointed eommissioners 
to examine the premises and condemn the land and right 
of Kay,  necessary for the petitioner's relief, arid to estimate 
the damages to be paid therefor, for a track extending from 
the said depot up A street to 9th street, along and on the  
west side of the plaintiff's track, not nearer thereto tlian 
eight feet, or so much thereof as may be necessary for the 
additional track. From this order the plaintiffs appealed 
to the superior court. Before action on the defelldant's ap- 
plication by the clerk, the defendant entered upon the land 
and began the work, preparatory t o  laying down t h e  rails 
of the new track, with full assent of the corporate authori- 
ties of Charlotte, when a restraining order issued in  this  
action, with nstise to the defendant t o  show cause why a n  
injunction should not issue, interrupted the  further pro- 
gress of the work. Upon the hearing of the rule and the  
numerous affidavits read in  evidence, His  Honor finds 
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among others, as facts, in which he is fully supported by 
the proofs: 

"That  the depot is at  the most apprgximate point to the 
business and wercantile portion of the city, and if the depot 
should be removed, i t  will result in the serious inconve- 
nience and injury to shippers and business men, and will 
greatly cripple tlie business and usefulness of the defendant 
road wliieti is a competing road with the plaintiffs." 

" That  a track for defendant road can be constructed in  
and along A street on the west side of plaintiff's track, and 
~ o t  less tl~ari eight feet therefrom, and can be occupied and 
used by deferidant road wi th  its engine and cars, without 
injury to the plaintiff company or interference with its 
transportation and businesj, present or probable future :" 

"Tliat the only (other) railway track on A street is that  
of the defendant company which has two side tracks therein, 
one 750 feet, the other 7300 feet in length from tlle depot 
extending north, the latter of which it is proposed to extend 
through A street to the crossing; and that both have been 
in  the exclusive adverse occupation of the defendant com- 
pany since 1874: 

" Th,t there is no other way of reaclting the depot 
through the corporate limits of the city than through A 
street, that can be obtained without great trouble and ex- 
pense, if a t  all : 

" That  should the plaintiff company ever need a double 
t rack ,  as claimed, cr) desire to construct such, i t  can be done 
on its right of way on the east side of its present track as 
conveniently as on the west side." 

T l ~ e  court therefore disallowed the motion for an injunc- 
tion and from the judgment the plaintiffs appeal. 

Messrs. Graham & Ru$in, Jorm &. Johnston, and W. JV. lilem- 
ing, fi)r plaintiff. 

dl~.sws. Upurn & Grier and Clement Dowd, for defendant. 



JUNE TERM, 1880. 49 3 

- 
N. C. R. R. Co. zr. CAROLINA CENTBAL. 

P 

SMITH, C. J., after stating the case. While we suggest, we 
do not propose to pursue the enquiry whether the facts dis- 
closed present a case of irreparable damage, for which, ac- 
cording to the established practice, a restraining order may 
be sought to stop the further progress of the work, nor 
whether the pendency of the proceeding for condemnation 
of a right of way will not be a barrier to the prosecution of 
the present action, since we fully concur with the rulings 
of the court upon the merits of the controversy, so far as  
they can be properly considered a t  this preliminaiy stage of 
the case, and upon the insufficiency of the rensor~a assigned 
for demanding the injunction. 

The main if not the only important questions discussed 
before us are two : 

1. Has the defendant company a right to proceed for cou- 
demnation of land for its use or has its power for such pur- 
pose been exhausted ? 

2. Is  the land acquired and used for the Worth Carolina 
railroad company, liable under the law of eminent domain 
to b e  taken for the use of the defendant company 1 

We will examine and pass upon these enquiries, a nega- 
tive answer to either whereof would t e  fatal to the success 
of the condemnatory proceeding. 

Pi&.-The first enquiry must be resolved by reference to 
the charter of the defendant company and the generi~l law 
applicable to railroad corporations. As the successor of the 
Wilmington, Charlotte and Rutherford railroad under the 
purchase made at  the judicial sale mentioned in section 16 
of the charter, it succeeded also to " all the estate alid prop- 
erty " of that company and to " all its contracts, franchises, 
rights, privileges and immunities," and hence could prose- 
cute the unfinished work, as origiually contemplated in  like 
manner and with the same means as its dissolved prede- 
cessor. The  charter of the latter (see. 26,) expressly confers 
the right to condemn lands or a right of way over them, for 
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the use of the road, not to exceed a width of prescribed 
limits, in  the absence of any agreement, or when " from any 
other cause the same cannot be purchased from the owner," 
and  directs the mode of proceeding for the exercise of the 
right, Acts (Private) 1854-'55, ch. 226. 

With slight modifications the defendant company is 
clothed with the same authority in section 8, which pro- 
vides, ' ' that  hen any lands or right of way shall be de- 
manded by said c o m p a ~ ~ y  or condemned for the purpose of 
coilstructitlg their railway, or branclzes or feeders, and for 
.want of agreement as to the value thereof, or from any other 
cause the same carlnot be or is not purchased from the 
owner, the same may be taken at a valuation to be made by 
three commissioners, or a majority of them, to be appointed 
by the clerk of the superior court of the county where some 
part of such land or right of way is situated." Act 
1572-73, ch. 75. 

In concurrence will be found the provisions contained in  
the enactment of 1571-'72, for the formation of railroad 
cowpanies, section 25 of which authorizes the board of d ip  
rectors bg a vote of two-thirds of their whole number, at  
a n y  time "to alter or change the route or any  part of the 
route of their road, if it shall appear to them that the line 
can be improved thercbg," and confers the like powers of 
acquiring lands needed for the changed as for the original 
route; and when the change is " made in any city or village 
after the road shall have been constructed," the sanction 
thereto is required to be given " by a vote of two-thirds of 
the corporate authorities of said city or trustees of said vil- 
lage." Bat. Rev., ch. 99, entitled Railroad Companies, 
sec. 25. 

While this section is primarily applicable to roads formed 
under the act, it is extended with other enumerated sections 
to "ali  existing railroad corporations within this state,', 
Sec. 45. 
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These references sufficiently sustain the  clairn of the  de- 
fendant to resort to the  r ight  of eminent domain, wllen 
necessary to acquire lands for such uses a3 a re  contemplated 
i n  the  present case, and are alike delnal~ded by tlie interest 
of t h e  company and the convenience of the public. 

Secondly.-Is the property of the  North Carolina railroad 
company sub-jcct to condemnation for the  use of another'? 

We see no  reason why land obt:~ine(l under  a legislative 
g ran t  of t h e  r ight  of eminent domain, should bc exempt  
fro111 its exercise when the  public interest requires ~t for 
other public uses, a n y  more than  other lands held by indi-  
viduals. T h e  rights of property thuq invaded are as sacred 
i n  the  one case as in  the other, and equally protected i n  the 
funda~nenta l  l a w ;  and both are and must be subordinate to 
t h e  demand of t l ~ c  statc for public and useful purposes. 
T h e  exercise of the power of eminent domain over the 
property of public corporations may  bc however c;ut)ject to 
limitations not  strictly applicable to other property. I t  is 
reasonable, as coritendctl 111 the  a r g u ~ n e n t  for thrl pl,iintiffs, 
tha t  l and  of one such corporation, neccssary for the  exercise 
of its franchise a n d  to the  discharge of its duties, should 
not he taken and a~)proprinted by another corporation 110 

more 1rn1)ort:tnt or useful, unles,  upon a clear cq)re\5ion of 
tllc ieg~slative i r ~ t c ~ i t  to confer i t ,and then tlle act :tielf' wonltl 
be a t l ( d ; ~ r a t i o n  that  the condeiniratioii \i.:~\ iecji~iiwl fbr thc  
public gootl. If the present a l ) i ) l ~ ~ ~ l t ~ o i ~  w ~ ~ r c .  to  I~n \ -c~  t l ~ i s  
effect and scriou3ly injure the bils!nezi of the  p ' ,~ i~ i t i f t '  corn- 
panies, we slroultl 11ciit:rte to ho'd that tile i i g l ~ t  of' \\ av  tle- 
ina~ldet l  by the dcfc~l t la~i t  could be co:~tlcmlrtvl urrtlvr tile 
ge11cra1 w o r t l ~  l i ) r~i~t l  I I I  ~ t s  charter. But  it i i  ( r1t11.<1j ntI!or 
wise. No real i~iterruptiori  of tlie l)i,riutifl"s brlsil~c)~s,  110 

intcrfcrcucc with the  cxcrrise of tile fr,lilci~l\ci (ollferrcil i n  
the  cllnrtcr, and,  i n  the  opinion of the w i t ~ l c ~ s c ~ ,  little or no  
inconvenience to transpoltation, will rciult  froill l l ~ e  c o ~ i .  
struction of anotller track by the side of tha t  of t h e  1)lain- 
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tiff's, and eight feet or more from it as proposed to be done 
by the commissioners. At least such additional track can 
be laid down, aud if built will not seriously, if a t  all, dis- 
turb the operations of the plaintiff companies, or their put- 
ting down and using a second track when required for a n  
enlarged transportation in  the future. 

The right to construct and operate lines of telegraph along 
any railroad or other public highway in the state, and to 
obtain the right of way therefor by a condemnaiory pro- 
ceeding, is expressly conferred upon any telegraph com- 
pany, incorporated by this or by any other state, by chapter 
203 of the acts 1874-'75. The erection of poles with tele- 
graphic wires from one to the other, along the line of the 
road, cannot obstruct the transportation of freight or the 
carriage of passengers over it, and thus two objects of great 
public usefulness are accomplished without detr in~ent  t~ 
either. Why, when only a similar privilege is demanded 
by one railroad of another, involving the common use of 
the same land by separate and non-interfering tracks for a 
few hundred feet only, and when t,his is the only route by 
which its own depot and the common terminus of other 
roads can be reached, should i t  be denied to the defendant 
company ? This view is in confornlity with adjudged cases. 

In West River Br. Co. v. Biz, 6 How., 507, the supreme 
court of the Uuited States held that the bridge of an  incor- 
porated company, built and maintained under a charter 
from the state, c3uld be taken and conde~nned as part of a 
public road under the laws of that state. I11 the opinion of 
the court this language is employed : " A franchise to erect 
a bridge, to collstruct a road, to keep a ferry, and to collect 
tolls upon them, granted by the authority of the state, we 
regard as occupying the same position, with respect to the 
paramount power and duty of the state to protect and pro- 
mote the public good, as does the right of the citizen to the 
possession and enjoyment of his land under his patent or 
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contract with the state, and it can no more interpose any 
obstruction in the way of their just exert io~~." 

The same proposition is reiterated in almost similar terms 
in  The R. & F. b. R. Co. v. The Lo. R R Co., 13 How., 71, 
and GKIER , who spnke for the court refer* to one point 
made in the bill as follows : " The counsel very properly 
have not insisted, in their argument in this court, on this 
point, that the legislature had no power to authorize the 
construction of one railroad across another." 

I n  Sp~ingficld v. Con. Eiver R., 4 Gushing, 63, a bill was 
brought to enjoin the defendant company from maintaining 
a railroad and running cars thereon, over a highway in 
Springtield ; SHAW, C. J., expresses the opinion that a grant 
of power by iegislative act to lay out a railroad, where the 
precise course and direction between the termini are not 
prescribed, but left to the discretion of the corporation, does 
not confer authority, prima facie, to lay the railroad on and 
d o n g  an  existing highway loiigitudinally, or in  other words, 
to take the road-bed of the highway as the track of the 
road, aud accordir~gly ordered an enquiry, " whether i t  was 
by f'i~ir 2nd reasonable intendmelit necessary to lay and con- 
s t r i i ~ t  t l ~ c  same upon and along Front street or either of the 
public ways in  Cabotvillc~ or 1:ot." I n  reference however to 
the condetnnatioii of tlie one for the use of another, he  
adds: "But the court a r e  of opinion that it is conlpetent 
for t h o  legi+latnre undcr tlit. riglit of eminent domain, to 
grant sucll authority. * " * The grant of land for one 
1)nLlic use nlust ~ i e l d  to that of another more urgent." I11 

the conclnsion of the opinion lie says: " The grant of a 
riglit is, Is\- rensonal~le constrnction, a grant of power to do 
ail tile acts reasonaLly necessary to its enjoyment. I t  is 
not an absolute or pliyiical necessity, absolutely preventing 
its being laid elsewhere; but if to the minds of reasonable 
men conversant ~ i t h  the subject, another line could have 
been adopted between the temini, without taking the high- 

32 
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way, reasonably sufficient to accommodate all the interests 
concerned, and to accomplish the objects for which the grant 
was made, then there was no such necessity as to warrant 
tlia presun~ption that the legislature intended to authorize 
the taking the highway." 

I t  is plain the facts of the pre~ent  application meet all 
the conditions and requirements of the rule laid down by 
the supreme court of Massachusetts, and we forbear further 
discussion of the subject, and refer only to a few additional 
authorities-Clzes. & Oh. Can. Co. v. Balt. & Oh. R. Co., 4 Gill 
& Johns, 1 ; Beekmnn v. Sar. & Schen. R. Co., 3 Paige, 45 ; 
Chas. River Br. v. W a r r t n  Bridge, 7 Pick., 394; R. & G. R. 
R. Co. v. Davis, 2 D. & B., 451 ; Wash. Toll B r i d g e  v. C'om- 
my's, 81 N. C., 491 ; 1 Red. R.  R., 261, 312, 313. 

We have an ii~stance of the facility with which para1191 
tracks, near to each other, may be operated without incon- 
yenience to either, in  that portion of the plaintiff's road 
running from Raleigh tl-est, along which passes for several 
miles that of the Raleigh and Augusta Air-Line railroad, 
until the lattsr crossiilg the other proceeds in another and 
different direction. 

We see no ground for appretiending a11 irljury to the 
plaintiff's road by allowing the defendant to construct that, 
the necessity for which is produced by the withdrawal of 
the leave to use one for both, in order to re-open the way to 
its depot, and to renew connection with other roads, and 
thus to admit of convenient transfer of through freights 
from one to another. 

We therefore sustuin the refrlsal of the injunction and 
affirm the judgment. Let this be certified. 

S o  error. Afirined. 

IN A CASE BETWEEN SAME PARTIES: 
SMITH, C. J. Tile opinion in the ease between the same 

parties with positions reversed disposes of the similar ques- 
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%ions involved in this appeal and the repetition of what is 
there mid and held needless. We advert to a single point 
not made in  the argument, to avoid any inference from our 
silence to notice it. I t  is as  to thc right of appeal from the 
.order appointing commissioners to lay out the right of way 
and define the limits of the land required, and also to assess 
the damages fc-r taking the same. The right of appeal is 
expressly given to persons over whose lands thc raiIway or 
its branches may pass, after the conimissivriers have acted 
a n d  their report has been confirmed, and who may be "dis- 
satisfied with the valuation of the commissioners," by the 
St11 section of the charter of the plaintiff company. Acts 
1872-73, ell. 75. 

This provision for an  appeal at  this stage of the proceed- 
\ing would seem to imply an absence of such right at a n  
earlier period, which if allowed might be exeroised to the 
embarrassment and delay of the enterprise, and be attended 
with other serious inconveniences. We have accorc?ingly 
held a t  this term that  an appeal does not lie from a n  order 
appointing commissioners under proceedings instituted by 
telegraph companies, in thc case of The U. Tel. Co. v. W. d;: 
W. R. R. Co., mte ,  420. 

Nor do we see how suck1 an order '%affects a substantial 
right claimed" within C. C. P., $ 229,since the appeal which 
is allowed will bring for revicw the Icgality and regularity 
of the order of appointluent if there bo exceptions thereto, 
as wcll as  of the coiifirnlation. 'Fllerc is no error and t l l i ~  
will be certified to the court below. 

No error. AfEr~ned, 
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'K, H. RYAN and others v. JA4ME5 XcGEHEE. 

Deed- TT'ods of Colzreya~~ce-Eaide~zce-il gidauit. 

3.  3 deed, conveying land " unto the said R ,  in trust for B a n d  others 
ns aforcsn~tl and their heirs," (R bring one of those named in the pre- 
cecli~lg l ~ i t a l s  of the deed as entitled to the crpitnble e$tate), convey 
an cetnte in fee to R the trustee. 

2. Whene in an  action of ejectment, hg is made a p w t y  d e f e n d a ~ ~ t  u p o ~ ~  
the afidavit of an Agent which alleges among other things that  " 11 
claims title to the Ixncl sued for under the same party under whom the 
plaintiK claims ; '' He24 tha t  the aEdavit  is illcompetent to establish 
the fact that  fi1 and the plaintiff claim title under the same pxrty. 

( N u w a y  v. BZackle$$s, 71  N. C., 492 ; Triplett v. I.Vilherspoon, 74 N. C.,. 
475; Hare v. Jemigan, 76 N .  C. ,  471,.cited and typroved.) 

CIVIL ACTION to recover land, tried at Spring Term, ISSO,, 
of GUILFORD Superior Court, before Seymour, J. 

Judgment for plaintiffs, appeal by defendant. 

i l fesrs.  J. AT. Staples and J. T. Moreliead, for plaintiffs. 
Messrs. Scott & Caldwell, for defendant. 

SMITH, C. J. The plaintiffs claim title to the land des-. 
cribed i n  the complaint, through successive conveyances, 
commencing i n  1835 and ending in a deed from the sheriff' 
of Guilford, executed i n  January, 1870, to William Ryan, 
trustee for himself and others named, who with the heirs 
a t  law of the trustee, made parties since his death, as plain- 
tiffs, prosecute the action. 

At the return term, after the complaint was filed, applica- 
tion was made by B. F. Martin, and he was permitted to 
become a deferldant upon the following affidavit : " W. A. 
:flartin maketll oath that he is the agent of B. F. Martin, 
and that the defendant, BlcGehee, is the tenant of said B. F. 
Martin, who claims title to the land sued for in this action, 
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under the same party under whom the plaintiff claims, &nd 
t h a t  he is advised that said B. F. Martin is a necessary party 
ko a complete deterinirdation of the question involved." 
{Signed by ?JV. A. Martin, and sworn to before the clerk of 
&he superior court, on the 10th of September, 1S7i.) There- 
upon t h e  admitted de fe~dan t  answers and denies the dlega- 
tions of the complaint. 

The  court directed the jury, 
1. To find a general verdict for the  piaintiEs or the de- 

fendaht, and to pass upon the following special issues: 
2. Does the defendant claim the Iand i n  controversy un-  

der  the same party as the plaintiffs, to-wit : the Deep River 
Mining Cotnpany, of the City of Baltimore? 

3. What are the plaintiffs' darnoges? 
The  jury rendered a verdict for the plaintiffs and esti- 

mated the damages a t  $150. 
On the trial the defendant offered no evidence, and the 

plaintiffs, in the opinion af the court below failing to show 
title under the deeds, proposed to estop the defendal~t from 
disputing tha t  of the corporation, the alleged conlnioa 
source of the claims of both, and h r  this object intrbduced 
,the affidavit of W. A. Martin. The  defendant opposed its 
~eception,  as incompetent for that purpose, and, if received, 
insists upon its insufficiency to .establish the fact. 

The  affidavit was admitted and read, and is the only evi- 
dence submitted to the  jury to swpport Sheir finding upon 
i h e  second and principal issue. 

The  defendant contends further that the sheriff's deed, 
purpoding to convey the estate of the said corporation to 
.the trustee, Ryan, fox wan.t of words of inheritance, vested 
i n  him an estake for his life only, which e ~ p i r e d  a t  his death, 
a n d  therefore no recovery can now be had. 

These are  the only exceptions we deem i t  necessary ts 
notice, and we proceed, reversing their order, to examine and 
dispose af them: 
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I. Thc sheriff's deed for the land unclertakes to "bargain" 
sell and convey unto the said William H. Ryan in trust for 
1,. P. Bayrle and others as aforesaid and their heiw, i n  as full 
and ample manner as he, the sheriff, is empowered by vir- 
tue of his office and the writ of vcnditioni c.qjonas;" 

Tlle cuurt ruled, and in our opinion correctly, that the 
deed was in form sufficicut to pass the fee in  the land- 

The trustee is hirnsclf one of those named in the preced- 
ing recitals, 3s entitled to the equikble estate, and is con- 
sequently inclndcd in the super-added word, " o6hers." I t  is. 
obvious, from t11e entire scope of the deed, that its purpose 
was to convey t l ~ o  fulL estate of the corporation in the land, 
and any restricted interpretation involves the inconsistency 
of passing a limited legal estate to the trustee, and an  equi- 
table estate in  fee to himself and thosb for whorn he holds, 
The  difficulty is removed by annexing the words "their 
heirs" to the persons named and referred to, a s  well the 
iirustce as the cestuis p e  trust, and making the legal and 
equitable estates of q u a 1  duration, and this we think is a 
fair and reasonable construction of the instrumeat and car- 
ries out the common intent. But if i t  were otherwise, the 
objection would not be fatal to the action, since it can he 
sustained by the owners of the equitable esbate, who arc 
also parties, as is decided in Afurrag u. Blaclcle{qe, 7'1 N. 
C., 492. 

11. The affidavit, while unobjectiom~ble as the declara- 
tion of one whose testimony has been used to induce cer- 
tain actions on the part of the court for tho benefit of the 
defendant, and to which he has thereby given credit, for 
some purposes, is incompetent to establish the £act i u  swp- 
port of which it is introduced. Lands can only be con- 
veyed inter &urn (except for a term of  years) and  t h e  legal, 
kitlc: theyeto acquired and transmitted, by deed duly proved 
and registered in  conformity with the requirements of the- 
statnte, and the fact is shown by its production or a copy i~ 
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case of loss OP destruction. Riplett v. Witlitherspoon, 71 N. C., 
475 ; Hare v. Jcrnigan, 76, N. C., 471. The estoppel set up  
against the defendant presupposes the existence of a deed 
in proper form from t11e corporation to th s  defendant, or  
some one under whom he  claims ; and admissions written 
o r  oral, which i n  this respect are of equivalenl, import, can- 
not be substituted as evidence so as to dispense with the 
production of the deed itself after registration, or a copy, or  
a n  explanation of its absence. To allow this would be to 
render titles insecure, and in judicial proceedings, depend- 
ent  upon the uncertain memory of witnesses. 

Suppose for illustration the plaintiffs had offered in sup- 
port of their title no otlier erideiice than the defendant's 
declaration that they were the owners of the land, would 
this alone be sufFicient to determine the issue as to title, and 
warrant a recovery? And docs the admission in the answer, 
i n  its widest scope, prove any more? I t  is a mere ac- 
knowledgment that the parties to the suit derive their 
opposing claims frow a cotnlnor~ source, under conveyances 
from the sanle corporation, and, if incompetent or insuffi- 
cient to show the execution of a deed !o the plaintiff's, must 
be equally so, to prove the execution of any, mediate or 
direct, to the defcrndant, to operate as a n  estoppel upon him. 
Still less does it point to the corporalion as that corvmon source, 
in preference to the numerous preceding on7nerc:, whose 
deeds were exhibited, as constituting the plaintiffs' claim of 
title, broken a t  its attcrnpted colinexion with the corpora- 
tion. 

The evidenee itself utterly fails to show at  which one of 
the marly links i n  tllc cliain the divergent streams of title 
arise, atid there is nothing to support the verdict fixing this 
~ t n r t i n g  point in the corpomtion, rather than in one of the 
preceding owners, and so the jury ought to have been in-  
structed. 

In another aspect of the case the use made of ihe affidavit 
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is self-contradictory. I t  is re1 ied on in  proof of an attempted 
conveyance to the defendant to conclude him from ques- 
tioning the right of the carporation, and the  absence of such 
deed, as evidence of the plaintiffs' superior title. For one 
purpose i t  is assumed that there is such a conveyance ; for 
anotller, that there is none, and the proof is deduced from 
the same declaratidn. 

Aside from this, i t  may be asked, how can the plainti% 
have judgment upon a verdict which simply finds, as a fact, 
that both parties undertake to derive title to the land from 
the same corporation owner, but does not find in whom is 
the superior and better title? We lay out of view the gen- 
eral verdict for the plaintiffs,because this rests wholly u p o ~  
the finding on the second issue, and is only a deduction 
from it. Except by the aid of the estoppel, as the court 
decided, the plaintiffs cannot recover, and the error in r? 
gard to the estoppel pervades the other findings. 

I t  must be declared there is error and the judgment below 
is reversed and a new trial awarded. Let this be certified. 

Error. Venire de novo. 

THO'MAS A. MoNEIU and others v. JAMES P. HODGES, Guardian. 

Guardian and Ward-Statement of Account-Confederate Fran* 
actimae Commissions. 

1. Where a guardian being indebted to D paid the amount to A for him, 
taking A's individua1 receipt, A b i n g  indebted t o  the estate, the 
guardian is entitled to  credit fnr the amount paid. 

2. A guardian is entitled to credit for a n  amount collected out of him 
under execution for costs in a suit instituted by him; and the fact that 
in another transaction between the guardian and one of the mltm of 
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the note sued upon in said suit, where the guardian became his surety 
m ~ d  took a mortgage to indemnify himself against loss, does not war- 
rant the inference that he could also have protected himself against 
liability for such costs. 

3. A gl~ardinn is not chargeable with moneys paid to the mother of his 
wards for their board after their arrival a t  fall age, no objection be- 
ing nrgccl against the propriety or justness of the claim or of the price 
paid. 

4. I n  stating a guardian accorn~t, it is not requisite to state a separate 
acconnt between the guarclian ancl the administrator of a deceased in- 
fant  ward, where there is no allegation of any misconduct on the part 
of the guarclian but simply an objection to the r n a m e r  of stating his 
account; nor is it n gronrld of exception that the estate of the deceased 
ward is clistrihntecl and blentlecl with the estates of the other wards in 
the general acconnt. 

5. Interest is properly chargeable against a guarclian from the time 
moneys are received by him, there being no evidence that the same 
remained nnemployed in his hands. 

6. A guardi:u~ is chargeable upon noLes received by him for the hire of 
slnves bcfore the war, where the obligors were solvent and the gLiar- 
dixu forbore to bring snit against them before and during the mar. 

7. Where a guardian received coin for the rent of land in 1859, '60 ancl 
'61 in amount equivalent to its rental value in U. S, currency, the leg- 
islirtire scale does not apply. 

S. Wlme a gnnrdian received and disbursed Confederate money *it clif- 
ferent times during the war, the f~nlds received and paid out shoold 
be grouped as nearly :ts practicable, ancl the receipts equivalent to the 
diqbnrsenlents scaled as of the time of making the latter, and the ex- 
cess of the formtr, reduced by the scale independently applied, car- 
ried into the general account. 

9. A gu:~rcli:~n is not esusable for accepting C~nfederate money at its 
enormous depreciation, clnring the latter months of the war, in pay- 
ment at  its nominal valne for debts contracted in its earlier stages, 
when the depreciation was slight ; but a guardian is not cl~argeable 
with Confederate money receivecl by him for rents and hires i n  1563 
and IS63 (due a t  the end of those years) which was kept cli-tinct from 
his o w l  fund$. 

10. A guardinn is entitled to n credit for $100 paid to a referee in an ac- 
tion instituted by him before the war against an administrator for a 
settlement ancl dismissed at  plaintiff's costs after the collection of a 
large amount, although no report or order of allo~vance by the court 
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can be found, the guvdian testifying that the report was Aled and 
that search has been made for it, and there being no suggestion of bad 
faith. 

11. A guardian is entitled to credit for costs paid by him in a suit where 
the defendant was solvent, but the guardian being inforrned that the 
debt was doubtful accepted certain notes in settlement (which were 
afterwards paid) and paid the costs of the snit. 

12. A guarclian is entitled to commissions although he omitted to  keep 
xnd render regular accounts, where no imputation is cast upon his in- 
tegrity by reason of the neglect. 

13. A guardian is not entitled to comn~issior~s upon any disbursement 
made after his ward ari8ives a t  full age. 

(Loco v. Low, 3 Ired. Eq., 104; Filhour v. Gibson, 4 Ired. Eq., 465; Out- 
ktw v. Farmer, 71 N. C., 31 ; Arnett v. Linney, 1 Dev. Eq., 369; Binch 
v. Rnghnd, 2 Dev. Eq.. 137 ; Jhake v. Drake, 82 N. C , 4-13; Washing- 
to i l  v. Emery. 4 Jones Eq. ,  32; Whi t fod  v. Foy, 66 N .  C., 265, cited 
gnd approved.) 

SPECIAL PROCEEDISG heard on appeal at  Spring Term, 
ISSO, of CU~IBEKLAND Superior Court, before Eure, J. 

This was a proceeding instituted by the plaintiff wards 
against the defendant guardian in  the probate court of 
Cumberland county for an  account arid settlement. The 
probate judge took testimony and stated an account, to 
which both parties filed exceptions. All the exceptions 
were overruled, and both parties appealed to the superior 
court, and from- the ruling of the judge below, both parties 
appealed to this court, 

Messrs. McNeill &. .McllTeill arid NcRae & Broadfoot for 
plaintiffs, 

Messrs. X. W .  Ray and W. E: Mu~chison, for defendant, 

SMITH, C. J. The  exceptions to the account stated by the 
probate judge and presented for review i n  the defendant's 
appeal may be divided into two classes; those taken by the 
plain~iRs and sustained ; those taken by the defendaut and 
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overruled. They will be considered in their proper order 
as belonging to the one or  the other class. 

I. Exceptions of the plaintiffs which are allowed : 
Exc. 1. For that the defendant (and when this word alone 

is used i t  is intended for the appellant, Rodges,) is credited 
with the sum of p20, paid, as voucher prduced shows, to A. 
D. McLean against whom he then held claims which slioulcE 
have been applied as a set-off to discharge the demand : I n  
explanation the defendant testifies that this sum was due for 
professional services to D. 11. McLean and was paid to t he  
former for him, and the form of the receipt given over. 
looked. This statement accepted as correct, and the case 
depends mainly upon the testirnony of the defendant de- 
livered up011 ti protracted and searcliirmg exnrni~iation, and 
the ruling of the court must be reversccl. 

Exc. 2. For that the defendant is allowed a credit i'or tlm 
sum of $9.30, costs incurred in  prosecuting an action against 
R. B. Smith and others,on their note arid paid to t l~es l le r i f  
under execution : Thc circumstances u ~ ~ c i e r  which the de- 
fendant was colnpelled to pay this nlorley are not explniued, 
The only  ir~forrnntion is funiished by the defendant w h o  
recollec~s tlint he  recovered judgment and collected tho 
debt aiid his impression is that he was uilable to get clore. 
It appears further that i n  1869, the defendant became a 
surety to one of the makers of the note, for rnorley kor- 
rowed to pay for land purchased, and the land was at  the 
same time mortgaged for his indemnity against this con- 
tingent liability. The land was afterwards sold s n d  the 
debt satisfied. The judge passing on the exceptioli sccrns to 
have drawn from these facts the inference thnt ihe defend- 
an t  could have protected the trust estate from t11c costs of 
his suit, and was negligent in failing to do so. 13nk we do 
not think this conclusion is reasonably warranted. T h e  
expense incurred falls primarily upon the plaintiff in a suit, 
although successful, aud are recovered in the final judgment 
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MCNEILL v .  RODCIES. 

against the defendant. This payment was not voluntary, 
b u t  forced out of the defendant by the'pocess of the court, 
and  i n  the absence of contradictory evideuce, must be as- 
sumed to have been legally demanded of &m. Upon the 
ordinary presumptiou of good feith i n  the conduct of a 
trustee, who has no personal interest to subserve, and is 
n n d w  no imputed influence antagonistic to duty, the money 
thus paid ought to be deemed rightfully expended and al- 
lowed. Nor does it follow because 'sn indemnity was given 
in the mortgage for the defendant's protection as it surety 
to the note of the mortgagor, a n  entirely seprirate transac- 
tion, that the defendant could have provided against the 
costs and would not have done so if he could. We do not 
concur in the ruling which imposes this loss on the de- 
fendan t. 

Excs. 3, 4, 5. For that the defendant is allowed for sums 
paid, just before the bringing the action, to the mother for 
board, to-wit, $150.40, for Mary L. ; $725.44, for Caroline E.; 
$735.44 for 8. Campbell, her danghter : These charges rest 
up011 the same ground and may be considered together. 
T h e  first sum was disallowed and so much of the others as 
was for board furnished after the parties respectively arrived 
at full age. The fach connected with the matter are these: 
The  wards continued to live with their mother after as be- 
fore their majority, and the defendant had paid for their 
board up  to the year 1866, at the sate of eight dollars per 
month for each, and no other arrangement or understand- 
i n g  was entered into. Mary L. becatne of age in  June, 
1859 ; knew that her guardian continued to pay her board 
and made no objection to his doing so. S. Campbell at- 
tained her fvll age in July, 1868, and Caroline E. hers in  
February, 1871, and was married in October, 1877. The 
defendant had notice of the intended present suit, and, just 
before a t  the request of J. L. Smith, and upon information 
that  hie mother wanted a settlementof her claims for board, 
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went with h im to her house and found there also anotllel- 
son and the said Campbell. These claims had often before 
been asserted, but payment delayed because of the scarcity 
of money, and the defendant deemed i t  his duty to adjust 
and settle all demands upon the trust fund before delivering 
over and accounting for what remained to the late wards, 
The  two sons and their mother retired to a room for private 
consultation, and defendant supposed that the said Camp- 
bell was with them, in reference to the board, while the de- 
fendant remained on the piazza. The son soon came out 
and suggested a charge of five dollars per month, acking if 
that  was too much, to which the defendant replied that it 
was reasonable. I t  was accordingly settled upon that basis, 
the borrd of those married paid up to the date of their mar- 
riages, and that of S. Campbell to January, 1378. The in- 
debtedness was discharged by the transfer of certain notes 
against the defendan's son and the said W. J. Smith, both 
of which he  then believed and now believes were solvent, 
and by his giving his individual note for $273, the residue 
of the demand. These notes were accepted in payment, 
and it does not appear that any complaint is made of their 
sufficiency even now. No objection is urged against the 
propriety or justness of the claim for board or of the price 
charged, or that the sum paid was not due and owing to the 
mother. The  only complaint is that the settlement by the  
defendant under the circumstances was unauthorized and 
officious, and ought to be stricken from his account. This  
seems to be a harsh and strained interprotation put  upon 
the defendant's act. H e  secured thereby no advantage to 
himself, and, he says, he made the settlement w h e n  called 
on from a sense of duty and would as williligly have left i t  
to his wards if be had supposed such to be their wish. He 
held the estate i n  his hands and the means wherefrom to 
pay the claim, some of it  contracted during minority, and 
his purpose was to prepare and deliver over the trust estate, 
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free from charges, to those who were entitled to it. The  
settlenicnt was under tlie supervision and with the apprcval 
of the two sons, and. as he  supposed, of the daughter 8. 
Campbell also. The  parties whose uncontested indebted- 
aess has thus been discharged in entiregood h i th ,  and they 
relieved from any persorial obligation, ought not to be al- 
lowed unless vr~der  strict rules of law, to avail themselves of 
the distl~arge and to refuse a credit for moneys honestly ex- 
pended for t h & -  use and bencfit by their trustee, upon an 
imputation of officiousness in tlie act. The  trustee ought 
at  least to be subrogated to the rights of the creditor wliose 
debt has been paid, and thus the wards left in full posses- 
sion of every legitimate defence open to them of the claim 
now preferred by the mother herself. We do not in this 
impair the rule of law, that a n  officious interference and 
payment of a dcbt by a stranger leaves him without rcmcdy 
against t l ~ e  debtor. This is not a case of the kind and that  
principle cannot be invoked i n  resistance to this charge. 
We think the judge misapplies the rule in  rejecting a part 
of the sum paid arid entailing the loss upon the defendant 
personally, and his ruling is reversed. 

Exc. 6. For that  a separate account is not stated between 
the defendant and the  administrator of the infant, Alice 
Smith, and that her estate is distributed and blended with 
those of her surviving brothers and sisters: The  intestate 
died in 1856, very young: and no administration was taken 
out until the year 1878. The charges against the estate 
were all paid by the guardian, and her share of the money 
fund dii-ided and passed over to the credit of her several 
distributees. Two of tlie distribntees received their parts 
of the fund arid had their shares of the slaves allotted in 
1857 or 1868, Another distributee had partition of the 
slaves and his part assigned therefrom in  1862. The  rest 
of the slaves were kept together until their emancipation, 
and  the hires mixed with the general fund and all included 
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in  the accoullts of the distributees as credits due to them 
respectively. I t  is not suggested that the administrator re- 
quires the intestate's estate for any  purpose but to pay over 
to the distributees who have already received their parts. 
No advantage will accrue to them but delay and expense in 
severing the accoul~ts, and for more thuii twenty years all 
seemed to have acquiesced ifl this appropribtion of the es. 
tate. The fund was held in common ; there was no legal 
representative with whcm the g ~ a r d i a n  could come to an 
account ; and the objection lies not to any official miscon- 
duct on his part, but to the manner in which the accour~ts 
are now taken. The parties are all before the court, and 
the judgment now to be rendered will conclude and settle 
the whole n~atter .  Why should the administrator be per- 
mitted to withdraw a fund, which i t  ir~stantly becomes his 
duty to pay over to those who have already recovered it ? 
The legal title thereto is in the administraior, but the equi- 
table owners are those to whom he must pay i t  when col- 
lected. We are not without the support of past adjudica- 
tions upon the point. A similar question arose in Love v. 
Low, 3 Ired. Eq., 101, and RUFFIS, C. J., thus disposes of i t  : 
"The plaintiff did not administer for the purposeof satisfying 
debts. His intestate owes   lo thing ; i t  is not pretended. The 
plaintiff is therefore but an administrator purely in  trust for 
thenext  of kin of his intestate brother. + * * As the 
case stands, the next of kin (there being no creditors) were 
the real owners of the property, and the  Iqa l  title subsepently got 
by the adminishator, but n shell. It may be used to protect but 
not to annoy the true ownew." To the like effect are Filhowr 
v. Gibson, 4 Ired. Eq.. 455, and Outlnzu v. Fanner, 71 N. C., 
31. The  cases cited in the brief for the exceptant are not 
in corlflict with those referred to. The ruling of His Honor 
in support of the exception must be reversed. 

11. Exceptions of the defendant overruled by the court. 
Exc. 1. For that interest is charged against him from the 
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time when the moneys were received, and he is allowed in. 
terest only from the date of the respective disbursements : 
The defendant exhibits no evidence that the moneys re- 
ceived remained unemployed in his hands for any space, 
and i t  was his duty forthwith to apply them to the debts or 
to invest in interest-bearing securities. This i t  was his duty 
to show if he seeks exemption .From the'obligation to account 
for interest. " Executors must expect to be charged with 
interest," says the eminent judge deliverillg the opiniou i n  
Arnett v. Linney, 1 Dev. Eq., 369, " unless they positively 
and unequivocally swear that they have not used the money 
themselves, nor loaned it to others, but have kept i t  on hand 
for the necessary use of the estate. We are obliged to adopt 
this rule to prevent executors from taking undue advan- 
tages ; since it is iinpossible to trace the money and prove 
the particular uses made of i t  by the executor. H e  can al- 
ways exonerate himself by keeping fair accounts and pufg- 
ing himself on oath." Einch v. Ragland, 2 Dev. Eq., 137. 
Answering a similar exception to the charge of interest 
without proof that the funds had been used, GASTON, J., 
says : " I t  has been calculated upon the notes and debts 
from the time when they became due, and upon the sales 
from the expiration of the term of credit. There has been 
no interest account kept by the executor that  less was in  
fact received. This exception is overruled." The rule ap- 
plies with greater force to a guardian whose primary duty 
is to keep the fund at  interest aud well secured, and not, as 
in the case of a personal represelitative to collect and ac- 
count for only. We sustain the court in overruling the ex- 
ception. 

Rxc. 2. For that the defendant is not credited with the 
notes of R. 13. Smith and others for $145 and $231.50 due 
for hire of slaves in 1858 and 1859 while he is charged with 
the aggregate hires for those years : I t  is in proof that two 
of the parties bound in the notes, Smith and Williams, each 
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owned lands, and the defendant, deeming the debt secure, 
forbore to bring suit before and during Ihe mar. H e  assigns 
as  a reason for not proceeding afterwards, the stay laws 
passed by the general asselnbiy and the homestead and ex- 
emption provisions of the constitul~un. The debt may have 
been saved by reducing it to judgment, and the inaction of 
the defendant in  taking any steps to secure the debt is with- 
out excuse, and the consequent loss ought to follow his own 
culpable negligence. This ruling of the court is approved. 

Exc. 3, For that the rents charged for 1861 and the two 
succeeding years are not reduced by applying the legislative 
scale: By the testator's will his widow had liberty to take 
a certain tract and allow the defendant to have use of that 
devised to her. This exchange she elected to make, and her 
land was rented out with the assent of the older members 
of the family on such tvrms and cotlditions as were deemed 
ilecessary to prevent deterillration and impoverishment. 
The value of the rented premises before the war was $200 
per annum, and the defendant received payment in  coin 
equivalent in value to that sum in tile currency of the 
United States. There is no error in refusing the scale. 

Exc. 4, For that the receipts and disbursements are scaled 
at their respective dates, entailing constant loss on the de- 
felldant hy reason of the rontitiuing and rapid deprecintion 
ill confederate nlolley: T l ~ i s  exception, except as to the 
rents, is well taken. To avoid the consequences pointed out, 
and to correct the inequality in the scaling process, the 
funds received and paid out should be grouped as nearly a s  
practicable, and the receipts equivalent to the disbursements 
scaled as of the time of making the latter, and the excess of 
the former, reduced by the scnle independently applied, 
carried into the general account. This will remedy the 
evil and leave the scaled value of the excess to bear interest 
under the general rule. The accounts are not before us, 
but from a statement in the brief of the plaintiff's counsel 

33 
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of the  aggregate receipts and disbursements fnr the  years 
1SG2and 1863, t h e  referee will be able to make the adjust- 
ments upon the principle laid down without serious diffi- 
culty, and the large excess of the  former, for the  year 1861, 
m &  be disposed of according to the  adjudications heretofore 
made in  regard to the  personal responsibility resting upou 
fiduciaries for confederate money perishing in  their hands.  

Exc. 3. For  that  the defendant is not allowed a credit for 
the scaled value of collfederate nloney unexpencled i n  his 
hands, and which h e  says lie caoultl ~ i o t  invest and has kept 
separate and distinct from his o w n  : T h e  dtfertdant is not 
excused for accepting confederate n ~ o n e y  at its enormous 
depreciation dur ing  the latter tnonths of the  war, i n  pay- 
~r lent  a t  its nominal value for debts contracted at its earlier 
stages when the depreciation mas slight, a n y  more than he 
is for accepting such in  pa3 meut  of ante  war debts. But  so 
far as the  sum lie now holds is constituted of rents and hires 
for 1863 and 1864, due  a t  the  end of those years, kept dis- 
tinct from his own funds, it ought not to be cllarged against 
him,  beenuse, as a matter of public history, sncli funds were 
incapable of any  in.i.eslment, which would have prevented 
the loss, a t  thht date. Al l  tha t  could be then expected of n 
trustee was the  careful p r~serva t ion  of the  f~incls for the  
benefit and a t  the 11aznrd of those to whom i t  equitably be- 
lougrd. 

T h e  ri1ling3 of tilis court render necewuy a reference a c d  
reformatiou of tlie account, nntl a3 thls can be done with 
more convenience in tlie court below, the  cause wil l  be re- 
manded for further proceedings in accordance with this  
opinion, atid i t  is so ordered, 

Error.  Modified and  remanded. 

IS SAIL&; CASE UPON PLAINTIFFS' APPEAL : 
SIIITH, C. J. T h e  plaintiffs' appeal brings u p  for consid- 

eration tlie several rulings of the  court by which certain 
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exceptions taken by them to the account reported from the 
probate court are disallo\~ed. To these attention will now 
be directed. 

Exception 1. For that the sum of.8100 paid to A, Mc- 
Lean and endorsed by his receipt (~ouc l l e r  17) is ilnpmperlj- 
allowed : This payment was ~ n a d s  for taking and reporting 
.an account in  a suit instituted in  1557 in the county court 
by the defendant and  Mary Smith against J. C. Smith, ad -  
n~inistrator of \V. T. Smith for a settlement of the intestate's 
estate in  which rnore than $12,000 was claimed to be due. 
The  answer bdmitted a liability for a :arge amount. The 
cause was continued till 1867 and then dismissed a t  the 
plaintiffs' costs. During its progress the defendant col- 
lected about $3,600. The docket shows a n  order of refer- 
ence to A. J l c l r a n  to take the account, but no report is 
f o i~nd  and no order of the court making an allowance to tile 
referee or  directing any payment therefor is entered in  the 
cause. The  defendant testifies that  the account was taken 
and  reported, but after diligent search cannot be found, 
T h e  demand for the service rendered was made on him by 
the  referee and paid, nud he thinks this was in consequence 
of an  order of the court, though not put  in the record. 
There is no suggestion of bad faith in  the transaction, nor 
s f  interest or  influence to pay a demand which is not due 
and just, and after the long interval which has sii~ceelttpsed, 
covering the confusiou and  disorders of the civil war and 
t he  displat a n e n t  and loss of judicial records and  proceed- 
ings, the payment should be assu~ned to be correct, and was 
properly allowed. 6. C. P., $ 480; Brake  V. Drake, 52 N. C., 
443. Nor is the charge excessive. TVu'ashi?~gton v. Emc,.y, 
4 Jones Eq., 32. 

Exc. 2. For that 510.25 (voucher 76)  nVas improperly paid 
to J. C. Calla!~an, clerk: The  costs were incurred in prose- 
cuting an  action against Thomas S. Lutterloh to recover 
$494 due from him to the  wards in 1869. Lutterloll iq 
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shown to have been solvent, but the guardian was informe8 
by pasbies interested in the fund that the debt was doubt- 
ful and advised by them to accept certain notes, unques- 
tionably good: offered by Lutterloh in place of his own. 
The  exchange was accordingly made, and the substituted 
notes have n~ostly been paid since, and the whole anlount 
is charged against the defendant in the account, As the 
subject matter of tho suit was thus  adjusted the suit could 
not 'be maintained, and the co&s falling on the guardiaa 
were rightfully paid by him. 

Exc. 3. For that the defendant is not entitled to commis- 
sions; and if to an?, the allowance is excessive: This ex- 
ception is sustained by the judge as to so mud l  of the cotn- 
missions a s  are allowed on disbursetnents made after the 
yards  became of full age, and in this ruling we concur. The 
management of the estate has becn conducted over a long 
series of years and through a period requiring the exercise 
of great care and diligence, and in oar  opinion with unusual 
success. I t  would be neither eqcritnblc nor just to deprive 
him of all compensation for his services bccause of his ornis- 
sion to keep and render regular acconnts of his administra- 
tion, when no imputations are cast upon his integrity by 
reason of the neglect. 'Nearly all the informtation upon 
which the charges agninrt h im arc founded was obtained 
from his own testimony delivered upon a long, minutr: and 
elaborately exhaustive examination, and with no apparent 
disposition to withold anything lie knew favorable or u n -  
favorable to himsclf. On infosiuntioii thus obtaincd the  
complaint was itself amended. "It is only in case of fraud 
or very culpable neglect," sags BODMAN, J.,  in  Tfll~itford v. 
Poy, 65 N. C., 265, "that a trustee will be punished by being 
deprived of his commissions. 

Exc. 4. The allowance of the charge for board paid for 
the plaintiff, Campbell, has already been disposed of in khe 
other appeal. 
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Exc. 5. The  claim of the defendant to have a credit for 
*the scaled value of the surplus confederate money in  his 
hands and lost, is also considered and passed on as far as 
the fa& disclosed i n  the case wil l  permit in the defendant's 
appeal, and rieeds no further conlrnerit here. The  same or- 
de r  for remanding must also be made in  this case to thc 
end  that the zcccouuts rnny be reformed and corrected in  
accordance with the opinion of this court. 

Error. Modified and remanded. 

Exeelltors and Adnbiz~istrators-Stattlte .sjf Limitations-Burde~ 
of Proof. 

(1. An action against a n  admiuistratrix (who qualified in  1663) upon a 
debt, clue and owing by the intestate at  his death to a crcditor capable 
of bringing suit, is barred by the statate of linlitatiows (Rev. Cock, 
ch. 6.5, 5 11) a t e r  fhe lapse of seven years. 

2. Where an administrator pleads "no assetsw and "fully adrninister~d'~ 
and relies up011 the statute of limitations, the olzus is 011 the plaintiff 
to show that the defendad had assets unadministered i n  his hands a t  
the time the actien was eolnrnence~L 

(Cooper K. Cherry, S Jones, 323 ; Reeces v. Bell, 2 Jones, 2.54; Alexander 
v. Alexander, 1 Car. L. R., 273 ; Godley a. Taylor, 3 Dev. 178; Jones 
ur. Brodie, 3 Nur. 594; Bailey v. Shannonhouse, 1 Dev. Eq. ,  416 ; R ~ y -  
ner v. Watford,  2 Dev., 338, cited, commented on and approved.) 

CWIS ACTION fried a t  Fall Term, 1879, of CUMBERLAND 
Superior court, before Beywtoacr, 8. 

This is a civil action commenced on the 17th day of De- 
cetuber, 1878. before a justice of the peace in the county of 
Cumberland, to recover the amounk of a note of a h i c h  the 
b l b w i n g  is a copy: 
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$140. One day after date we promise to pay to A. A. 
McKeithan, or order, one hundred a d  forty dollars value 
received, 

(Signed) CLEMENT Loxr;, [Seal.] 
Oct. 27t11, l%O. AKGWS MCGILJ,, [Seal.] 
The defentlant pleaded geureual issue, statute of l i~ui ta -  

tions, no  assets, fully adn~ii$stered ; that t l ~ e  plaintiff failcd 
to present his claim within the time prescribed by la*, and  
t l ~ a t  there is another suit pending i n  the superior court of 
Cunnberland for the same cause of action. T l~c re  was judg- 
ment for plain tiff, from which the dstfendan t appealed to 
the superior court. 

The  facts fourid i n  the superior court were that t he  defen- 
dant's intestate, Angus hiIcGill, executed the note sued upon 
Qn the 27th day of October, 1860, and died on the 24th day 
of May, 1862. TIE defendalit took out letiers of adtninis- 
tration in 18M, and duly advertised for creditors to pre- 
sent their claims before the 15th day of January, l8li4, 
and the bond was presented for p:agrnent in 1864.. In 
the superior cwart the defendant rel ic? upon the acts of 
1715 and 3789, to-wit, "Creditors of any deceased person 
shall make their claim within seven years afher the death, 
of such debtor. otherwise sue11 creditors shall be forevcr 
barred." Rev. Code, ch. 65,s 11. The court held tlxat tlac 
action was barred, and the plaintiff appealed. 

MT. N.  W.  R~ny, for plaintiff. 
Nessrs. Gulhrie & Corn, foP defendant. 

ASHE, J. I t  may now be considered as settled law t11at t he  
act of 1189 is a bar to the action of a creditor when the de- 
fendant pleads that be has advertised, paid oveP the assets t o  
the next of kin, and taken refmding bonds, according tcp 
law. Coyer v. Cherry, 8 Jones, 323; Reeves v. Bell, 2 Jones, 
254. And so is the act of 1715, if there is a claim and a 
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person capable of suing, when seven years have elapsed 
since the death of the debtor if the debt was due in his 
lifetitne, or since the cause of action accrued when the debt 
became due after his death. Alezunder v. ill raudc?., 1. Car. 
L. R., 273 ; Goclley v. Taylor, 3 Dev., 175 ; Jones v. Brodie, 3 
M u r  ,594 ; Bailey v. SFamonkouse, 1 Dev. Eq., 416. 

If this were au open questiotl we sl~ould concur with the 
opinion ~ X I J ~ ~ S S ~  by Chief Justice IZL'FFIS, i n  the case of 
Rayner v. TVatford, 2 Dev. 338, that the act of 1715 made 
an  absolute bar after the Inpse of seven years from the death 
of the debtor, but we regard the construction of that act as 
settled in the case of Godley v. T u g o ~ ,  sccpa., i n  which case 
Chief Justice RUFFIN, though dissollting, says, "although 
my  formbr opinion has been confirnled by reflevtiou, but in 
future I sliall consider myself unlder equal obligation to 
hold for law what I understtind iu colifcrence witln my cldcr 
brethren to be their opinion; that is, i f  the debt be due a r  
the rle:ltl~ of the debtor, claim must be made within seven 
years from the death, otherwise both the heir and the exe- 
cutor are discharged; and if the actior~ arise after the death 
of the debtor, suit mufit be brought within seven years from 
&lie time the action accrued, or the heir and executor will 
in that case be discharged; and  if the suit be brought 
agairrst the executor within seven years from the death of 
the  debtor, and the executor hath,  at  the time of the suit 
brought, not paid over the assets, he shall answer the de- 
hnar~d ; but if he hath paid them over, he shall have the 
plea of fJlly adnlinistered found for him." In other cases 
khis court has held that after sevea years, a defendant, re- 
iying upon the statute of 1715 as a bar, must aver in his 
plea that he  has paid over the surplus of assets to the Uni- 
versi ty. Bailey Y. Sl~anr~onhouse, s u p m  But that must lnean 
when he has assets ; for if he has none, of course, such an 
averment is riot necessary, for the law does not require ilrJy 
o n e  Lo ds a nugatory act. 
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I n  our case there was a debt due at tbe death of the debtor, 
and :I creditor capable of bringing the action. The statute 
of limitations (Act of 1715) therefore began to run from the  
tlentll of the debtor, ant1 110 action having been brougllt 
within seven years after the death, the action is bal-red, rrn- 
1 r s ~  the d c f e n ~ l ~ n t  had ncscts uuudmini4med in  his hand- 
when the action was cotnt~~enceil. But  this is not r m d e  to 
appezr by the pleading- 01. proofs. I t  was incumbent upon 
thc plaintiff to show that  the defi2nd:int had assets. 1t is 
true th t .  dcfcndant in the superior court relied on the nct- 
~7f 1711, ancl 1789, but <he had pleaded i n  h e  jusrice'scourt 
" n o  aqicts" and " fully :~dn~inistcred," and  those pleas do 
11ot a1)pear' to have been withdrawn. The  orsz1s was then on 
tllc plaintiff to show that  t l ~ e  defenc?allt had aq.et5. " I n  
an  action ag:iinst an executor on plene adminis51-nuit plencled, 
t i l t  1)i:tintiff is bound to A o w  aKir.m:ttively that the defer;- 
(lalit lkatl goods of the teitator in his h a r ~ d s  unat lmil~i~tercd.  
2 Stepht r~s  H s i  Pritis, 1015; 2 Greenleaf on Evidence, $ 
3 16. Tlle plaintifr" having failed to show that  fact o r  to 
take any  steps toward< its establish~nent, we cannot assunlc 
that  the defendant 11at1 assets a t  the  time of tile comruence- 
mtant of the actioil, and rnusi therefore hold that the act of 
1715 is a complete bar, without any averment of payment 
to the University. 

There is no error. The judgment of the superior court is 
affirmed. 

KC) error. A E rmed 
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'DAVID P. A l ) l J 1 8  v. WJI. IT. TEIOJIAS :u~d  W. T,. HIT.T>TLZRD, his 

G ~ ~ a ~ d i a ~ i .  

h l o n o s  for lcnve to issue c.sccution 1ie:lrd a t  J u n e  Term,  
ISSO, of THE Svi~r, i idx~: COCRT. 

Drr,r3,znn, J. 111 this  case a decree was I~srctofose entered 
in this court in nn old ctlaity cause in favor of the plai~lti lf  
for a large suru of money :~g:~illst the defendant, then of 
saue nlilld, Lilt  since and now a lunatic:  a n d  z t  the  J u n e  
term, 1870, of this court, on motion of the plaintiff' for cxe- 

~ cution, after notice to W. L. Hilliard, the g u a r t i ~ a n  of sltid 
Thomas,  it  was held t l ~ a t  the  plaintiff was entitled to bs 
paid his debt and to have an  execution therefor, btlt only 
out  of any rcsidue of his estate, real a n d  personal, which 
migh t  be left after the  assignment of a s~lfficiency thereof 
to maintain the  lunat ic  and his minor  c h i l d r c ~ ~  ; and  the 
-- 



I N  THE SUPREME COURT. 

g ran t  of execution was suspended until the guardian could 
have such adequate amount set apart and report to this 
court an  i ~ ~ v e n t o r y  thereof, as well as of the residue of the 
estnte. See the case in 81 X. C., 296. At  this term of the 
court the  guardian of the lunatic having had a part of the 
estate :~qsigiied and set apart by proceedings i n  the probate 
court of Jackson county, for tho inaii~tenar~ce of the lunatic 
and l ~ i s  minor children, of whom there are but two, now 
well advanced towards majority, files a certified copy of the 
allotment, including a scliedule of all the estate of the luna- 
tic, and all expenses and dehts incurred i n  his support, and 
his oilier debts contracted before the lunacy, and thereupon 
&he plaintiff reuews his ~uot ion for execution, which makes 
i t  necessary to see whether there be allything which may 
be sold under the execution prayed for. 

From the certified copy of the proceetli~lgs in the probate 
court the following material facts appear, to-wit : 

1. That  t!~ere is a decree of the circuit court of the United 
States i n  favor of William Johnston for a balance of eight 
thousand dollars, to pay wl~ich t l~e re  is a lien on all  the 
lands of the Innatic. 

2. Tha t  besides this lien, there are docketed state judg- 
ments aggregating about 81G,000, also operating as a lien 
on the real estate of the lunatic. 

3. Besides these judgments, many other claims against 
the  lunatic exist. 

4 The  real estate of the lunatic consists of many tracts, 
situate in  divers counties, about 40,000 acres in  all, worth 
from fifty cents to two dollars per acre, if sold on time, and 
not wort11 more than  one-fifth a t  forced sales, the most val- 
uable tract being involved a t  this time ill litigation and  re- 
quir ing great outlay for costs and necessary attention. 

5. That  the whole real estate, as  i t  now is, does not yield 
anllually enough to pay the taxes assessed tthereon. 

6. The  notes and evidences of debt are  uncollectible from 
lapse of time or  the insolvellcy of the debtors. 
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7. The sum of $2,000 is approved as a proper sum for the 
nlaintenance of the lunatic and his minor c11ildrc.n and for 
costs and fees of suits in and about the lands of the lunatic 
annually for the first two years ; $1,900 anuually for the 
next two years; and $1,600 for one year tlrereafter, and 
t,l~en the sum of $3,000 for the support of the l u ~ t i c  from 
and after the first of January, 1SS6, if he 1)e then J i r i~ lg ,  
and he fixes on $2,450 as due a i ~ d  to be paid f o ~  expenses of 
the lunatic's inaintenaiice incurred u p  to the ptesent time. 

S. A colnmissioner is appointed to make collections and 
sell lands on credit as prescribed, and to pay the sunis des- 
ignated as set apart for tile lutiatic, wit11 the duty to innkc 
reports and be under the control of the court. 

From the report made to this court, as wc nntlcrstancl it, 
the critire real estate of thc lunatic (there 1)ei11g 110 t,~tlgiLle 
personal propcrtg) is under thc prior lien of a U~litctl States 
judgment for a considerable su i l~ ,  a11d alw unrler the lieti 
of docketed judgments of t l ~ c  state courts for $iG,OC)O; and 
if so, we are unable to see that illere is nngtl~ilig wllicll can 
be sold under an execution for plaintifr's debt, or if there 
be, certain i t  is, tlmt a sale under cx:stirlg circ~nrnstiarlcc~s by 
the  sheriff, the property now being irivolvcd in iitig:~tion, 
would defeat a l l  nlair~tenancc to t l ~ c  1un:ltic:ls proritictl out 
of the same, and make a sacrifice o f  all tllcx inrrrcsts of the 
creditors 11avi1ig lieus and claim-; on tllc. estate. 

Of the legulity of the p ro~e~ t l ings  in tlle ]11~11):1tc ionrt 
and of the mode of setting apart a ~n:~i~rtt '~r,~ilc.i .  f;)r tllt~ ILI- 
natic, and tho property allcrein it is (lone, atltl ilrc a ~ l ~ o u ~ l t  
set apart arid the a l l o ~ a n c c  for past nucl i i ~ r u r c  lltlq:itio~:, 
we are not a t  liberty to spc:rk, becnnse rlo i2:ice i ~ ~ v o l v i ~ r ~  
exceptions therefor is before us by appeal ; hnt :111 wr  c:m 
say is, that subject to :\ rc:rson:i\)le ~nnintc~l:~tr t  c of t l l ~  Inn:\- 
tic and his minor childrcll, the rcsidne of llii property is 
liable to pay his debts anterior to the luriac-\~ ant1 oug l~ t  to 
bc applied. 
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T h e  debt of the  plaintiff is a debt established by juclg- 
ment  before t l ~ e  lunacy of the  defendant, mid ns there is 
no  1)roperty w l ~ i c l ~  we call see ought to be sold under nu 
execution issued from this court, we can only refuse the 
motion for esecutioii arid grani  leave to plniiititT to proceed 
on tllc judgulrnt of this court for its paymellt by :~ction i l l  

the  superior court of the  proper county, as h e  may be nd- 
vised. 

- I s  we cannot act for the ~ c l i e f  of the  plaintiff under  e s -  
istilig c i rcn~~is t : i~~ces ,  the plaintiff, liis debt being contracted 
before tlle l ~ z n w y ,  ~lrust  seek provic,ion to be ~ n n d e  for tlie 
1~ity111ent of liis debt in the superior court, it, wliich court 
f i lo l~e there is power to deal with the subject, under  clinpter 
57 of Bi~ttlti's Itevis:il, as settled by S3'r,lit1~ V. Pildijl, 79 9. 
C., 369, ant1 13okc r. Rcspass, 77 2:. C ,  193. 

Tlie motion of plaintiff for executioil is refused but  v i t h  
leave to 1)luintiff to proceed 011 the judgule~l t  of this court, 
o r  tnko sui.1) $teps for its collection i n  the court below as he 
may be advised. 

PER CUHIAM. Motion refused. 

J. II. WILSOS.  JK,, and wife v. C. J. LISEBERGER and anotlrer. 

Partnership-Sdc of liztelast o f  one P~t1.t,~er-11Ja?7ngi?1g Part- 
ners-Allouinnce for Services- TVages of Employees. 

1. TVl~t're, in tlte fon11:ition of a partnership among t l ~ r r e  persons, it m s  
n q w t l  t l ~ t ~ t  two of them sl~or~lcl give tlreil, personal nttcl~tion to  the 
j o i ~ ~ l  bnsine*s :untl receive an allowtnce for tlrcii+ scrvices of $1,000 
eaclt per ( i i ~ n u m ,  a1111 afterwards the non-:ictive p:tr twr sold his iutcr- 
e t t  to ano t l~e r  \I Ilo permitted the bnsiness to c o ~ i t i ~ ~ u e  nithoot inter- 
ruptiou or auy new :~,nreement ; It was held, tha t  ~ l p o ~ i  the  filial settle- 
tnent of tile p a r t ~ ~ e w h i p  afhirs, the two active pnrtliora were entitled 
to  the allowance of $1,000 eachper annzm, as upon tlie original agree- 
melit. 
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Crvrr, ACTION lrcard upon exceptions to a referee's report, 
a t  Spring Term, 18&Ol of GASTON Superior Court, before 
i3fcI<oIJ, J. 

The defendants appealed from tlie juclgmellt rendered. 

Mesars. W i l w n  &- Son, for plaintiffs. 
2CIessrs. Jones R- Joltnston, for defendants. 

SMITII, C. .J. It1 March, 1871, a p r tne r sh ip  for the man- 
ufacture of cotton goods a t  the  \Yoodlnwn mills was fortned 
Getween the defendants and Lewis Litwberger, whsreiri tl1e 
i n t e r e~ t  of C. J. Lir~eberger was two-fo~irtlrs and of the othcr 
members one-fourth each, d t  was agreed alnonq then, that  
the  defendants s l~ould give their personal attcution and 
alone conduct the  joint bueiness a i d  be allowed fur their 
services, a t  t l ~ e  rate of $1,000 per anrlum to each. 

I n  July,  ISTI ,  Lewis Lineberger, who t ~ n d e r  tlrc arrange- 
~ n e r ~ t  took no part in the management of the affairs of tllc 
firm, sold llis interest therein to the fenle plsintifl, then un-  
married, but  the bnsiness thereafter as before, R-itl~out ill- 
terruption or  any new agreement, was contiuued until July 
1874, when i t  termir~ated by a sa!e of the interest of the de- 
fendant, Rhyne, and of the feme p l a i n t 8  in  the partner- 
ship to the defendant, C. J. Lineberger. The managing 
partners finding i t  necessary ernployed one J. M. Jdineberger, 
a son of C. J. Lineberger, to oversee and direct the outside 
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laborer? in tile service of the company, and paid him ;t 
salary at the r : ~ k  of $700 per anriurn for Ihe first firc 
months, ant1 for the r e r n a i u i ~ ~ g  time of his service at thc 
sate of compensation retained by thernsclvcr. 

The  plaintiffs ad~l i i t  p a y ~ n e t ~ t  for the share of the feme 
i n  the land rntl goods, possessed by the firm a t  the tlatc of 
her  n + p m e n t  and sale, and  in tlic action rcck only a n  
accoutit of tlic dcalings of thc firm, wliile the ferne was a 
member, in order that her share may bc ascertained and  
paid. 

The matter5 involvcd were referred, and the rcferec made 
his report to b11ring tcrm, 1879, refused to allow tlie stipu- 
lated cornperlitttiori for the special pcrsc?nxl services of the 

clef(wclants oli tlie gruu .d that the assijiriment of tile slime 
of the inactive partner to the feme plaintiff operated, ipbo 

jacto,  as n dissolution of tlie existiug co partnership; a11d 
thereafter ~ m s  in law curried on n nea+ joint businws with 
no  agreemerit :is to terms, and in  which neither member is 
entitlccl to charge for personal services. The  referee also 
disalloweil a crcdit for tilt sum paid J .  M. Lineberger, i n  
cxces  of $700 1)er anrruln, as beyond a, fair nrid rcasor~able 
cornpensation to wl~icli he was entitled. 

The only exceptions to the report are that  the refercc re- 
fused to a l low tlieec credits, a r ~ d  the appeai of the deferitlants 
is fiw111 the j~ Jgmeut of the court, overruling tlle cxcept ion~ 
a ~ l d  confirmillq the report. These it  becomes our duty to  

review : 
I. By the assignment of Ilea& Lincberger and his witli- 

drawn1 from t l ~ c  firm, it  was disrolved at the electiorl of the  
assignee or either of the remairli~ig members, and each 
coulcl have required the busine$s to be settled aud  the pro- 
ceeds and property distributed according to thcir respective 
shares. This was not done, but the business was prosecuted 
for nearly three years after the assignment, under no  new 
arrangement, tvith the acquiescence a n d  assent of the feme 
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plaintiff arid now confirmed by  he r  clniui to !lave bemnie a 
member  i n  place of he r  assignor, a n d  to sllare i n  t l ~ e  profits 
of t h e  copartnerjlii1) wade u p  to  t h e  date of its actual  dis- 
solution. 

T h i s  assent must  be extended not  otlly to n copartner-  
ship, b u t  to  illc~t t71o~ fornxetl and  oprcrling with its ternis 
a n d  condit ions as previously u~~der&ooc l  a n d  agreed upon. 
The assignee, s i l e ~ l t l ~  b u t  actually, enters the  cop;~rtllershilr 
a s  an accepted sul~s l i tu te  i n  place of thr ret r iug  ~ n e m l e r ,  
ancl succeeds not to h is  r ight3 o l ~ l y ,  bu t  to h i s  respo~>sibili- 
ties, ill t h e  fu ture  management of i ts  aff?iirs, a n d  in  the  filial 
adjus tment  thereof a m o n g  the  c o p r t ~ i e r s .  Tllis is fail,l?; 
impl ied  from t , l~e  continuance of t h e  businesd, wit11 h e r  
knowletige n1)d approval,  precisely i n  the  m a n h e r  n l i d  hy 
t h e  agency pruvided i n  t h e  origiiial c o n s t i t u t i o ~ ~  of the  firru, 
If the  ferne piailitiff' kliew t h e  t e r m  upon wllich tile tie- 
fendants  were devoting thei r  tiiiie a n d  energies to tile nl;xli- 
agernent of tlle afY"~irs of the  copar tnerul~ip ,  for tlle colnmo,] 
advaiitclge, while slle l l e r~e l f  gave t h e m  n o  11erson:il c.Sl2e, 
as her  assignor did I I O ~ ,  i j~ ld  if  she  11nd I ~ O  sncll klioivledKe 
aud failed to seek inf 'vrmt~tion,  w i ~ e ~ r  i t  m~ls  h(3r d u t y  to i r l .  
form herself of the  t e r ~ n s ,  :in0 p e r m i t t ~ i l  e v e r j t l ~ j n g  to go 
on as  b f o r c  for i1 series of' yrars,  i~ would be il~cquitwble to 

permi t  h e r  now to reap tile fruits  of tlle labors of ller co. 
partners,  t,o w11icIl she 11as ill 110 \r>ij7 con~r i l ju ted ,  Z L I I C I  rpf'~>(: 
tlieni a n y  compel~ratioil  for services t h u s  ren[leretl ill a rp;l- 
sonable expectation of receiving pa,ylnent. If 31le (l i[]  I I C J ~  

i n t end  to r e c o g ~ ~ i s c  the  t le fwt la~i ts '  r ight  to renlunc.r:ltioll, 
i t  was h e r  tliltj' t o  (~0~l! : l~~l l icf i te  to then1 hel- irltelltion, and 
t h e n  i l ~ e i r  f u r t l ~ c r  prosecution of the pnrtnersllil,  busilIeFs 
would h n ~ e  stood upoil x cliff 'cscl~t footing, a n d  tlieir r3em;lllcl 
for compensatiou,  r3s in t h e  a h e n c e  of a spwia l  p ~ o v i , ~ i ~ ~  
i n ,  t h e  pr t r t l~ership  agreement,  be perhaps  deemed inadmis-  
sible u p o n  t h e  authority of the  cases cited for the  pl:lintiffb 

The rule governing in cases l ike  t h e  present i s  t hus  ]aid 
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down by SIR JOHN ROMILLY in A u s t i ~ z  v. Bays, 24 Reavan, 
606, called to our  attention i n  the brief of the defendant's 
counsel; " Tlrere is no  doubt that if two partners take i11 n 
third partner, witlrout specifying the terms on which he  
becomes s u c l ~  partner, he l ~ a s  the salne rights and is subject 
to the same liabilities as  the original partners. Thc terms 
a d  conditions of the purtnet.shipj?, which bind them, b i d  him, 2rn- 
less a new contract be made between them." If this prin- 
ciple applies t o n  partnership increased by the addition of a 
liew member, i t  applies more forcibly to the relations of one 
admitted in  place of a retiring partner, and w!:ereby the 
original cori~titution of the copartnership is mailitailled a3 
to nun~bers .  

So in Meaha. r. Wilcos, 3'7 Aln., 201, WAIXER, J., declares 
the c;pinion of the court in thcse words: " After the com- 
plainant suc.ceetlcd to the ir~terest of the persons origir~ally 
composing tlre f rm of Cox, Brainerd & Co., the  tiefenrla~~ts 
~ecognized and treated them as partners, and continued the 
business i n  colljnl~ctiori with them, under the original agree- 
ment. This was q u ~ t e  sufficieilt to make the complainants 
partners, and the original articles remained operative as 
betweell t h c n ~  and tlre defelrdants " 

" A  person who comes into a firm tlrrongl~ another who 
has acquiesced in a variation of the terms of tlle partner- 
ship articles," says Mr. LITDI,EY, '' is bound by that  a (qui  
esccnw and  callnot revert to the origilial articles." Lind. 
Par t ,  678. 

" I t  is not unconlmonly said," remxrks tlic sarne author,  
" that shares in partnerships are. not transferable withnut 
the consent of all the partners, arid this is quite corrclct, if 
all that is tneant is, that the transferee cannot without the 
consent of transferor's copartners become a partner with 
them." 16., 663. 

The same principle is recognized in Bunk v. Eowle, 4 Jones 
Eq., 8: by BATTLE, J., delivering the opinion of the court, i n  
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this language : " There can bc no doubt that  tbc  general 
rule is tllat au assignment of' the interest of one partner i n  
a firm, either absolutely, or as security 1'0s a debt, is a disso- 
lutiun of the coi)artncr&p, if Il~cas.siqnce i&st upon  I& riylii 
$9 hove the business c l o s d ,  m d  tlic share of cnch p n ~ t ~ t e r  asce~.tniucd 
a d  pcid to I~iin after the p u y m ~ n f  o j  ull the dchfs ojtlie coprtncc- 
sir@." Then, after tiling the cast of i?lrwqt~nr~d v. AT T. Y.~((,L. 
Co.. 17 John ., 325, in wl~ich thc co~equences  of a n  assign- 
ment of the c-llare of a rneniber as a security for lais own 
dcbt are discussed, he adds : " Ihat there is nothing either i n  
the decision itself, or in tlw reasoning by which i t  is sup- 
p o r t ~ d ,  which makes the assignrnelrt operate to dissolve the 
copartnership against the will or" the assignee. H e  may, if 
he clioose, permit t l ~ e  business to go on ill its ordinary 
course; but if he do, his surety will be liable to its fluctua- 
tions, by which, if the business be prosperous, his security 
will be enl;~rged, but ditninisl~cd or lost, if i t  be adverse " 

We think ~t is clear therefore tLat the plaintiff's acqui- 
escence in  t l ~  continuanm of the busincss implies an assent 
to the terms on wl~icll it was conlmeucetl, and tlrat the de- 
fkndants are entitled to t l ~ c  compensatio~l promised in the 
special agreement The overruling of the exception is er- 
roueous, and the exception is sustained. 

11. The appellant's second exception is that they are al- 
lowed only a credit at the rate of $700 per annum for the 
services of J. M. Lineb~rger  during the period when he was 
paid out of the efrccts of the firm at  tile agreed rate of 
$1,000 per annutn : The referee finds upon the evidence, 
(which is not before usj that the actual value of the services 
perforined by t l ~ e  said J. hI. Lineherger was $700 per annum. 
If the question was simply as to the value of the services, 
we should not hesitate to sustain the reduction made by the 
referee. Bu t  this is not the aspect ill which it is presented. 
The  defendants to whose discretionary management tlle en-  
t ire business of the firm was entrusted, in the discharge of 

34 
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their duties, deem i t  for the common advantage to employ 
a n  assistant for their out-door matters, and b ~ t h  agree upon 
a fixed compensation to be paid, and which is paid him out 
ol'the partnership effects. The person employed was the son 
of one, but, so far as appears, not related to the other man- 
aging partner. Three-fourths parts of the sum paid came 
oat  of their shares, one.fourth only from the plaintiff's 
&hare. There is no suggestion that these services were not 
required,'or that they were not useful to the firm, or that 
the employment and allowance of compensation were not 
in good faith on the part of the defendants. Money derived 
from the common fund and thus honestly expended ought 
no: to be dissllowed, unless clearly excessive and indicating 
a disregard of, or culpable inattention to the common in- 
terest. Unless something of the kind appears or the excess 
be so great as to excite a reasonable distrust in the integ- 
rity of the transaction, the loss should not be shifted from 
the firm to the managing members, merely because of an 
underestiniate put  by others upon the value of tile errr- 
ployee's services, and an  error in judgnrenb on their part, 
Nor does the fact of relationship, without other proof, fur- 
nish any just ground for imputation upon the measure oE 
the allowance, and for a refusal to allow the charge. 

As this seems to be the only reason assigned, and me do  
not eoncur in its sufficiency for the reduction made by the 
referee, we do not think the loss, and i t  must be borne by 
the firm or by the defendants, should fall upon the latter. 
N7e must therefore sustain this exception also and reverse 
the overruling jndglneilt of the court upon it. The report 
must be reformed in these particulars and the plaintiffs will 
then be entitled to judgment. Unless this can be done by 
counsel without, there must be a reference to the clerk to 
make the correction and report the amount due, The cause 
will be retained for final judgment, 

Error. Reversed, 
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BIATTHEW JIOORE v. D. I. WOODWARD. 

Claim and Delivery-Chattel Mortgage-Dejence of Usury. 

I n  a n  action of claim and delivery for certain property conveyed by 
chattel mortgage, the defendant can set up the defence of usury under 
the act of 1876-7 (ch. 91) upon the allegation that the sole considera- 
tion o£ the bond secured by the mortgage was usnrious interest. which 
had accrued upon certain other bonds esecuted by clefen~lant to 
plaintiff. 

(Shober v. Hauser, 4 Dev. & Bat., 91, cited and approved.) 

Crv~r ,  ACTION tried a t  January Special Term, ISSO, of 
DUPLIN Superior Cowt, before Gilmer, J. 

The defendant appealed from the ruling of tlie court be- 
low. 

Mesws. JV. A. Allen & Son, for plaintiff. 
NT. J. L. Stewart, for defendant. 

DILLARD, J. This action is claim and delivery for personal 
property conveyed byv a chattel mortgage to secure a bond 
for two hundred and fifty.four dollars, bearing date the 9th 
day of March, 1878, and containing a power of sale after the 
first day of Kovember next after. 

The  defendant makes two defences to the action : In  the 
first he alleges that in 1875, being truly indebted to plaintiff 
i n  $575, he executed to him two bonds, one for $450 and 
tlie other for $371.44, interest being estimated arid included 
therein a t  the rate of thirty-six per centurn per annum, and 
that after paying usurious interest at  the satne rate at  divers 
times, he  a t  length executed to plaintiff the note, for tlie 
security of which the property sued for was mortgaged, and 
he  avers that  the entire consideration of said note is interest 
on said bonds executed in  1875, at the usurious rate afore- 
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said, and  tlmt by reuson tilereof tlie note is void in  law, and  
so likewise the rl~ortgage esecuted for its security. 

I n  the second clefence, dt~fendant alleges the  pay melit of 
$2.50 by way of usurious interest on said two 1;lrge notes 
n i t l ~ i n  two p i r s  ~ i c s t  before the  commericement of this 
actioli, a n d  upon the  footiug of t l ~ a t  paywent he  demands 
judgllient for $500, twice tile sum so ])air1 for interest, aud  
that  the  same may be allowed Iiim a> a counterclaim. 

On tho trial the  pl:iintlff' l in r i~rg  u ~ a d e  a pri~nn f a c i e  case, 
hy illtroducing thc mortgage c o ~ i v e y i ~ l g  the articles described 
in the  complmllt, and  tlie note for $?GI t11creb  secured, t h e  
defenrla~it proposed to show t l ~ a t  tlie cunaideratior: of the  
ilote was elltirely fhr usurious i~itcl.cst on t h e  said aiitcce- 
dent ~ndcb!ecl~:cos alleged i n  his answer, and  tendered 
e.\-idcnee to prove the  filct, hilt His Hanor  escluded the 
ofrered proof, being of opinion, as stt~tecl in the  case of np- 
peal. tliat the  s a ~ n c  T\:B i ~ i a d m j s i b l c  iii the  present actiou, 
and thereupon rcrtliet and juclgrncr~t were entered for the  
I)I:li~~tift: from mliicll ilcfentlnnt appeaicd, present i l~g for o u r  
(~onsideratio~i only thc  :illeged error of the  rejection of his 
said evidence. 

Any a n d  every contract, wheth'er ~ e a l e d  or not, inay be 
licltl 111111 arid void 011 plea of t l ~ c  party sued t l~crcon,  for 
illegal consideration a t  common lw!~, 01. as being e x p r e s l g  
or i i l ~ ~ l i c d l y  forbidden by statute Ian. Chit tg on Contracts, 
370, and Col[i,zs T.. Blurzton, l Smitll's L e a d i ~ i g  Caqes, 155. 
And to makc  a contract void by statute, i t  is not indispen- 
sable tha t  i t  be cxprcsi l r  forbitldcn. or  ill so m a n y  wortla 
declared to bc void, bu t  it will he hel(l to be voitl if i t  con- 
travene t h e  directions of the  statute, or be opposed to the  
p,eneral policy or intent  thereof. Chitty, szr~11.cc, 599. 

By our  former statute, as contaiuecl in 111i. Ikvised Code, 
&. 11.2, the  ta int  of usury made the cor~tract voicl both as 
lo princil)a,l a n d  interest into whosoevc~r lr:u~tls i t  migilt 
come, and  SO likewise any appearance, slllf't or device wflcre - 
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upon or whereby a n  jllegal rate of interest was rcceived or 
taken was declared to be void. 113. the act of 1876-'77, ch. 
91, under wl~icli the transaction I,ctweeri tho partics took 
place, six per cw~t .  is fixed as the legal rate of ilitcrci.t, wit11 
the liberty by sl)ec.ial contract to stipu1:ite for so hifill n. r;ttc 
as eigllt per ( e n t ,  a n d  111 case rr:orc t l ~ n  the rate a l l o \ + d  
be tak+n, rcceivctl, reserved or c l ~ a r g ~ t l ,  the contract is not 
;nv;tlitlated as to tilo p r i~~c ipa l ,  but the e r ~ t ~ r e  interest m r -  
r i d  by the note or  other evitlcnce of debt, or ottic,rwi.e 
agreed to be paid thereon, i~ forfeited ; and  in case s ~ i c h  
grwtcr  rate 11as been pi id,  a retncdy is given to tile 1)arty 
paging the sntne to rer.oit.r by action of debt twice the 
amonnt  of interest p a ~ d .  

Both of the itatutes were enacted in reitraint of excewive 
interest from the same general policy, and especially on the 
idea of protecting the  borrower agai l~st  the oppresion of 
the  lender, t l ~ c  chief difference being, that a violation uucler 
the  old statute invalidated the contract, working a forfeiture 
of the  sum leut as well 3s of the interest, whereas the pres- 
en t  law leaves the contract valid for the principal but makes 
t h e  interest forfeitable. 

T h e  forfeiture of the entire unpaid interest and recovery 
back of twice the  interest paid is in  the nature of a pe l~a l ty  
intcridcd to induce a n  observance of the statute, and  i t  is 
t h e  duty of the courts so to expound and  apply the law a s  
to carry out the legislative intent. 

In this case, supposing the  matters alleged in  the ansurer 
t o  be true, the bond put  in  evidcnce by plaintiff and the 
mortgage for its security, have for their consideration inter- 
est estimated on the two previous bonds of $450 and $371.44 
at a rate beyond that  all3wed by the statute, and therein 
ithey both, though not expressly forbidden or  declared void, 
a re  contrary to the policy and intent of the act of 1876-'77. 

There can be no question that  if the  interest, claimed to 
b e  secured by the bond and  -rustgage put  i n  evidence by 
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MOORE v. WOODWARD. 

the plaintiff, was sought to be recovered by an  action on t h e  
two previous bonds of defendant, the same would be held 
forfeited on plea of the defendant by the express provision 
of the statute, and the device of taking a distinct bond for 
the interest and a mortgage for its security ought not t o  
take the case out of the operation of the act, whether the 
action be on the bond to recover the money or claim and 
delivery to get the property mortgaged, so as to sell it and 
in that  way raise the money. If the act for forfeiture of 
the iuterest can be evaded by the contrivance of a distinct 
bond therefor, and a mortgage to secure the same, so that 
in  a suit to get possession of the property conveyed for its 
payment the violation of the act cannot bar the recovery, 
then the act answers no purpose, and i t  had as well never 
been passed. 

I n  Shober v. Nuuser, 4 D. & B., 91, under our former tat- 
ute against usury, it was held that not only the original 
usurious contract was void, but also a deed in trust or any 
other assurance given for the security thereof was under the  
same condemnation, and void. So under our present statute, 
while the contract is valid as to the principal, a stipulation 
for usurious interest secured by a separate bond and a mort- 
gage therefor qught, as between the parties a t  least, on plea 
of the illegality, to  bar the direct collection of the same by 
an action therefor, and also its indirect collection through R, 

recovery and sale of the chattels mortgaged for its payment, 
on the ground of such distinct securities being executed in  
contravention of the act and subversion af its policy and 
purpose. 

W e  think the matter of usurious interest if true as al- 
leged was a good bar to an action on the bond, and equally 
so to an  actioli for claim and delivery of the chattels con- 
veyed for its payment, which are  but accessary to the bond 
as their principal, and that the doctrine that he who asks 
equity must do equity is not in the way. Here, the bond 
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introduced in evidence was no part of the principal money, 
but  wholly for the interest above the legal rate, and  the 
mortgage was for its separate security ; and this being so, 
the plaintifl' has no equity a s  to this, his case being that of 
a transaction entered in to elltirely on illegal consideration 
a n d  contrary to the policy and  intent of the act. If the 
bond and mortgage were for principal i n  part and usurious 
interest included or agreed to be paid i n  part, the obliga- 
tion to do equity might prevent the total avoidance and bar 
of the action as between the parties, which point we do not 
decide, but  they are  both wholly for illegal interest if the 
allegations of the answer be true; and if so, then the sen- 
tence of the law is that they are  void, 

The conclusion is, that i t  was error to refwe the proof 
offered by defendant tending to show the inva!idity of the 
chattel mortgage, under which plaintiff claimed to recover, 
a n d  for this cause the judgment of the court below must be 
reversed and a new trial had. Upon the other defence of 
counter-claim the case of appeal presents no ruling by the 
court below, and therefore we forbear to consider of i t  at 
all a t  present. 

Let this be certified h i t  a new hid may be had. 
Error. Venire de nova 

-4. R. NESBZTT ik BRO. v, J. M, TUBREXTINE and wlfe. 

Action under Landlord a77d Tenant Act-Power of Superior 
Court lo Appoint Receiver-Omission to Require Bond. 

I. In  an action under the 1andPlol-n and tenant act carried by appeal te 
the superior court, it is within the power of the court to  appoint a r e  
&wcr $0 collect the rents, &c, upon a n  affidavit by the plaintitf (not 
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eontrove~ted) that the ilefencTants entered iilto possession as tenants of 
plaintiIf, held over after expiration of their term, are iusolvent, and 
that plaintiff has no security for rents. 

2. An order appointing a receiver is not void by reason of an omission 
of the court to requirc adequate security. 

(Fosfer v. llenr?j, 77 N. C..  IGO; E'orsyth.: v. Rtc2lock, 74 N. C., 135; Trir- 
?zer v. Lowe, Gli N. C., 41 3; Deep 12icer, Qc., v Fox, 4 Ired. Eq., G1 ; 
Git~ive v. Perkins, 3 Jones Eq., 177; Rollins v. licnry, 77 N. C.. dG7; 
h'e~.e?~ner v Fuirley. SO N. C., 24; Twitty v. Logan, lb., 69 ; Parker v 
Purker, Sd X. C., 16.5, cited and approved.) 

PEOCEEDISG under the landlord and tenant act heard on 
appeal at  Fall Term, 1878, of MECKLE~BURG Superior Court, 
before Il'chenck, J. 

Th6 defendants appealed from the judgment below. 

Mesws. J. E. Brown and C. Dwcod, for plaintiffs. 
Messrs. Shipp &. Bailey and Jlerrimon &. Ftdler, for defen- 

dants. 

SMITH, 0. J. The pIaintirTs commenced their action o n  
Jnne  5th, 1876, before a justice of the peace, under the land- 
lord and teriai~t act (Bat. Rev. ch. 64) to recover possession 
of a dwelling house and lot and the sum of thirty-seven 
dollars and fifty cents, then due for rent. The defendants 
dispute the plaintiffs' claim, assert title in themselves and  
deny the jurisdiction of the justice to hear and determine 
tlle cause. Upon the trial the justice found the controverted 
issnes of fact in favor of the plaintiffs, and adjudged that  
the defendants be rewoved from and the plain tiffs put  i n  
posession of the premises described i n  the oath of the 
j)laintiffs, "and that they also recover the rent demanded." 
The defendants appealed to the superior court. The  cause 
was continued from time to time in the latter court, and 
during its pendency the plaintiff; A. R. Nesbiit, submitted 
the following affidavit at  spring term, 1878 : 

A. R. Nesbitt, the plaintiff, makes oath t h a t  the defend- 
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ants entered into possession of the premises in controversy, 
as tenants of the plaintiffs, and this action was iustituted 
after the expiration of the said defendants' term therein, to 
recover the possession ; that the defendants in said action 
are all wholly insolvent and plaintiffs have no security for 
rents ; that the rent, whicli defendants agreed to pay plain- 
tiff's for the said premises, was one hundred and fifty do l l a~s  
per year or twelve dollars and a half per month. (Signed 
arid sworn to by A. R. Nesbitt, on June lst,  1873, before the 
clerk of the superior court.) 

Upon this affidavit a11d motion of plail~tifi's counsel, a 
receiver was appointed to collect the rents and profits and 
to hold the satne subject to the further order of tho court;  
and from this interlocutory judgment au appeal is taken to 
this court. 

If i t  appears on the trial that the title to the r e d  estate 
is in controversy, the justice shall dismiss the action and 
render judgment against the plaintiff for the costs. Bat. 
Rev., ch. 63, $ 17. And the same course must be pursued 
in the superior court in  the exercise of its appellate jnris- 
diction. Foster v. Penry, 77 N. C., 160. " If he (the justice) 
finds that the defendant. was a tenant," remarks RODMAN, J., 
delivering the opinion in this case, ' l  he must proceed to try 
any other matters i n  issue, and give such judgment as may 
be proper. No claim of a freehold title in the defendant 
can 5e  allowed to be made. I t  is impert inet~t ;  fur if tlie 
defendant is not a tenant i t  is immaterial, as, on fiiilure of 
proof that he is, the jurisdiction fails ; and if he is a tenant, 
the plea of title cannot avail him as he is estopped to allege 
it." The  rule admits of exception when there is an equita- 
ble defence, for which, under the old practice, relief would 
be afforded in a court of equity, and this relief is now oh. 
tainable in the same action, ~ o r & h e  v. Bdlock,  74, N. C., 
135, and if sought would oust the justice's jurisdiction. 
Turner v. Lowe, 66 N. C,, 413, and Davis v. Bavis, ante, 71. 
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Until the trial, however, i t  cannot be ascertained that any 
controversy fatal to the jurisdiction will arise, and if i t  does 
then so appear, it becomes the duty of the judge, as it m7as 
the duty of the justice, to disn~iss the action. Meanwhile 
the cause must proceed, as in  other cases, subject to the 
power of the court to make such interlocutory orders for 
the restraint of the parties or the security of the property i n  
litigation, as are admissible where the jurisdiction is un- 
questionable. 

The set t le~nei~t  of this controversy being protracted by 
continuauces, and the rents in consequence largely accumu- 
lated, to all of which the plaintiffs would be entitled if suc- 
cessful in tlleir action, it was a reasonable exercise of the 
power of the court to appoint a receiver to collect and hold 
them as directed in the order made. Bat. Rev:, ch. 64, 5 28. 

The affidavit and the recitals in the warrant originally 
issued (which not being in  the trailscript but referred to in  
the proceedings, in the absence of exception, we must pre- 
sume ro be in proper form as prescribed in section 20) con- 
stituting the conlplaint in  the cause, allege title in the 
plaintiffs and the nrongful withholding by the defendants, 
their tenants; and their alleged and admitted in~olvency, 
make a case for such an appointment according to the prac- 
tice of the court. Deep River Gold Mining Co. v. Fox, 4 Ired. 
Eq., 61 ; Gause v. Perkins, 3 Jones Eq., 177;  Rollins v. Henry, 
77 N. C., 467 ; Kerchner v. Fairley, 80 N. C., 24 ; Twitty v. Lo- 
gan, Ib., 69; Parker v. Parker, 82 N. C., 165. Nor is the error 
in the ru l i~ lg  assigned sustained by any evidence adduced, 
or by any finding of facts. and it is needless to reitterate 
that the appellant must show the error complained of or 
the judgment will be affirmed. 

I t  is the practice of the court to require from all persons, 
to whose custody and care property is committed by its 
order, adequate security for its safety, but the order is not 
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void by reason of the omission, nor is this point presented 
in  the appeal. 

The  proceedings had subsequent to t.he appeal constitute 
no part of the record to be reviewed and are needlessly set 
out in  tlle transcript. 

The  judpnent  is affirmed and this will be certified. 
No error. Affirmed. 

J. W. DERR v. E. W. STUBGS. 

Jurisdiction of Jiislice- Counter- Claim-Remission of Eecess- 
Legislative Scale. 

1. The constitutio~~al provision restricti~~g t l ~ c  jurisdiction of justices of 
the peace in  actions npon ct)ntr:lctq, co~~ternpl~ltes ltis wdjutl~ration upon 
claims witl~iu the rtqt~irecl l i ~ r ~ i t ~ ,  and tl~rrefore it is uot allowable for 
a defenda~lt to sct up a co~~r~trr-claim for so mncl.i as will rxtinquish 
the plaintiff's claim and permit the defcnclant to revover two hr~ndred 
di)lI:~rs ; in snch case, the remission must be absolute of all in exccss of 
ttw j~rstice's juri-diction. 

2. Where the defcntlant in an action bcfore a jmtice sets up a counter- 
claim co~nposecl mainly of items subject to the legislative scale. aud 
remits the excess over two 111111clred dollars ; Held, that the claim, 
when so recl~~ced, is a cla~m for two h u ~ ~ d r e d  dollalu in hwfnl money, 
not in depreciated paper. 

(Dalton v. Webster, 82 N .  C., 279, cited and approved ) 

CIVIL ACTION tried at  Fall Term, 1879, of LINCOLX Supe- 
rior Court, before Buxton, J. 

This action was co~nmenced before a justice of the peace 
to recover the sum of $187.39, due by note with interest 
from the 15th of July, ISGO, subject to a credit of one 11~111- 
dred dollars of date February 9th, 1861. The  defenda~it 
appealed from the judgment of the court below. 
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Messrs. Hoke & Hoke, for plaintiff. 
~lless~s. Jrzo. D. Shnzu and TV. J. Jlo)tfyon~er~l, for defendant. 

SXITH, C. J. The  defendant in  answer to the plaintiff's 
demand, and as a set-off and counter-claim, relied upon an 
account for various articles furnished the plaintiff between 
September 22d, ISGO, and January, 1S63, in the aggregate 
sum of $1,097.72 upon which he had made tlle following 
endorsement : 

"The defendant hereby claims to set-off the wit l~in account 
to the ~ m o i i u t  of the plaintifF's dcmaud, aud  reu~itu all 
excess, after deducting the said dernand, over $200. 

(S~gned) 12. JV. Stu bbs." 

The account exhibited contained various articles deliv- 
ered before the period, over wliich the scaliilg statute ope- 
rates, of the value of $36.37 and the residue bear date in 
January, 1863, one large item whereof is reduced to one- 
fourth part. 

The plaintiff' cwtested his liability for this clainl, and 
offt.rrd evidence in  diminution npon issues submitted to t l ~ c  
jury who fiud a balance of $253.20 due the defendant, 
Murcl., 1863, on their mutual accounts, outside of the bond 
sued on. 

At the trial the plaintiff insisted, and asker1 His IIonor so 
to instruct the jury, that as the defendant had remitted all 
his demand over $200, that sum mnst he scdcd and all in  
excess left out of view. I-lis Honor replied that the jury 
would respond to the issues and 11e would reserve the ques- 
tion of the application of the scale until after the verdict. 
To this suggestion no ol~jection was made After verdict 
the court applied the scale as of the date fixed by the jury, 
and deducting the sum thus ascertained from the plaintiff's 
debt, gave h i m  judgment for the residue. 

The  act of 1868-'69, ch. 156, as amended by the act of 
1676-'77, clr, 63, which authorizes a plaintiff to bring his 
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demand within the jurisdiction of a justice by remitting the 
excess, requires him to direct the justice to make an entry 
as fbllows: " The plaintiff i l l  this action forgives and remit3 
to the defendant so much of the principal uf this clnim as is 
i n  excess of $200, together with the interest on said excess." 
The  statute in Oertils elnbraces a plaintiff only and applies 
to a proceeding pending in  a justice's court, but i t  may be 
reasonably extruded to a defe~~d:int ;~sserting a counter claim 
and assumil~g the relation of :I plaintiff thereto, and upon a 
liberal interprvtation be made avai1:ible as ca defence set u p  
after appeal with leave of the judge ill the superior court, 
but in order thereto it  must be done substantially a t  least 
i n  the prescribed form. The retnission must be absolnte of 
all delnand i n  excess of the justice's jurisdiction, and sutbh 
as would be cognizable before him if prosecuted by tile 
defendant as an original cause of action. 

The  entry before us made by the defendant, it1 language 
, 

not very clear, seems to maintain a right to so inuc l~  of his 
account as will extinguish the plaitltiff's entire debt, ant1 
admit of ,z recovery of the $200 bcsides, surrencleri1.g only 
what is not r~eeded for this purpose. The constitutional 
provisiori restricting the jurisdiction of justices in  actions 
upon contrilcts c?:;teinl)!ates his ex~iuninntiou and adjudica- 
tion of claims within thc prescribed iimits, while the defend- 
an t  proposes that he shall pass upon the validity of an  nc- 
coullt exceeding those limits by the suw claimed by the 
plaintiff. This, we think, cannot be allowed. If tile coun- 
ter-clairn be uudtrstord as reclucetl to the suri~ of' $200, as 
the instrnction asked by t l ~ e  plaintiff implies, Ile was not 
entitled to a still further reduction by applying the scale. 
The  sum demanded, whether in Confederate money requir- 
ing a scale, or  the lawful currency of the  United States, de- 
termines t h e  question of jurisdiction ; and, in eitller case 
the remission is equally necessary of the sum in  excess of 
that  conferred upon a justice. 
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But the claim when so reduced is in both cases a clainl 
for $200 i n  lawful tnoney-not in  depreciated paper. This 
is the ruling in the case of Dalton v. Webster, 8.2 N. C., 279, 
a misapprehension of which may have led to the asking of 
the instruction for the application of the scale to the reduced 
debt. We correct a slight inadvertence in the opinion in 
that case, overlooking the change made by the act of 
1876-'77, adds after the words " two hundred dollars," the 
words "together with the interest on said excess." 

These remarks are intended to prevent any erroneous in- 
ferences from our silence in regard to the form of the entry 
in  the present case. As a set-off, the right to which exists 
as before the changes in the mode of pleacling and practice, 
the magnitude of the claim is not important, because the 
only office and legal effect of a set-off, as distinguished from 
a counter-claim, are to put an  end to the action or reduce 
the amount of the plaint~ff 's judgment, as we have already 
decided a.l tllis term. 

The  irregularities in the record are serious, and with 
some rel~lctance we so far overlook them as to decide the 
principal point presented in the appeal, and that is, the 
course of His I-Ionor in reserving the question in reference 
to the scale and applying i t  himself. This however, done 
without dissent by either party, does not now admit of ex- 
ception. 

The  verdict ascertains the balance due and its date, and 
these facts render the scaling a mere matter of calculation 
involving no principle of law. I t  is true some of the arti- 
cles charged are not liable to scale, and one of the others 
has been already scaled, but we are not able to see in what 
manner the credits and debits of the long running account 
were applied and adjusted by the jury, as  no complaint is 
wade i n  this particular and no instruction was asked for 
their guidance. We understand therefore the verdict to 
have properly disposed of the items and  to find a balance 



JUNE TERM, 1880. 648 

due referable to March, 1863, and thus to fix the time for 
the application of the scale. As the appellant must make 
his exceptions in apt time, and it does not appear from the 
record that he has dor~e  so, i n  reference to this subject of 
complaint, we declare there is no error and affirm the juclg- 
men t. 

No error, Affirmed. 

S. V. PICKESS, adm'r v. CV, D, MII,T,Ef< :ml another 

1. Where swccssive bonds are given for thr f:titl~ful tliwl~arge of n trust, 
all thr bonds given dnring the coutin~~ilnce of tile oEcc are cnmul;i- 
t iw, aud the sureties on each bond stand in the re1:itiou of co-sureties 
to the sureties on all thc ot l~er  hond~.  

2. Ad~ninistrators il~orllil 11ot be c11:~rgrcl with intelest on moncyri bow6 
j ide  collected and hept for tl~o*e entitled, unlvss thrrc br piail1 proof 
of ~ r ~ i ~ o ~ ~ t l r ~ c t  in such collectiofl and costotly i but, to c x o ~ ~ c r a t t ~  him- 
self froru liability for intrrcit, tlrr adn~inistrator n~ns t  csbibit regular 
acrolillls, s l ~ o ~  i ~ ~ g  :i proper il~spxition of the trust fund. 

a. Ad~~linid~.,t tors aria cl~arge:~bli> nit11 interest on balanres in their hands 
w\.lrc~~~e\er thosc bnl:tncw accurnulatr beyond the c\igc~ncies of atlmin- 
istr,ition. 11111e<\ it appe:~rs that t l ~ e  fund 11x5 bt,en Lrpt sacred ant1 in- 
t : ~  t for tile t e s t l r l r  p e  trust, as tl~cir properly, re:lcly to be tlclivercil to 
t l ~ e n ~ .  .,I t l ~ . ~ t  1)1011I-. cmltl not have been matlr t lw~rd?.  

1 .  11111i11 i i o ~ .  1 l i l 1 1  i E ~ o i l a  i ,  ft>rew, in tlrat, the fur~ncr :Ire not Imnnd to 
fill11 I 111 f ti I -  w l ~  U A ~ I  l j  ti O I I I  their conclr~sions of IAW, and ale not 
rcclkl~ll 11 to ~ i ' l ~ o l t  t l ~ i  111. 

A. No I I ~ * I I I ~ L I ~ ~ I  I, 11t.t v-.h'~t.. I l l  f ~ r t t .  I~ lhg ing  action 011 an a~l tni~~idxxt ion 
h l ld .  

(li'ell v J ~ ~ Y ~ v ,  1 1 1 ~ 1 .  Ell., 607; O1tr1 \ v. Bryan, 3 Ilev., 451 ; Jones v. 
H I I ~ Y ,  .i lletl. 1'+1 >(pi; Jones v, L'/~r,iton, (i 11cil. Eq , 11.5; N o o n  v, 
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Roztdir~ot, 04 N. C,, 190;  Hughes v Roone, 81 N. C . ,  204; Hester V. 

Bester, 3 Ired Eq,, 9;  Finch v, Ragla~arl, 2 Dev. Eq., 137; Arnett v. 
L i n n y ,  1 Dev. Eq,, 369 ; Peyton .r7, Srnztl~, 2 Dev. $ Bat, Eq,, 325; 
Lusk v.  Chyton ,  50 N. C , ,  1 s t ;  Blossoin v. ran Amringe, 63 N, C., 65, 
cites and :q~p~-ove(l,) 

CIVI~,  ACTION upon an administration bond tried at June 
Special Term, 1880, of HESDER~OS Superior Court, before 
Schenck, J. 

The defendP.uts appealed from the judgment rendered. 

i W .  Janzcs H. Merrimon, for plaintiff. 
Jfessrs. Tt' .  H Mulo~ze, C, ill, 1CfcLottd and If', M! FWer, for 

defendants. 

ASHE, J. This is a civil action brought by t11e'~laintiff 
(relator) against the defendants as sureties upon the admgn- 
istratioli bond of John D, H y u ~ a n ,  as administrator of IV. 
F. Taylor, deceased. 

The con~plaint substantially alleges that W. F. Taylor 
died intestate in the county of Henderson; that on the 10th 
day of September, 1873, the said Hyrnan was duly qualified 
tzs his administrator, and together with the defendants ese- 
cuted ant1 delivered to the prolkite judge of said county his 
bond i n  the penal sum of five thousand dollars conditioned 
for the faithful discl~arge of his duties as administrator ; 
that as said administrator he collected a large sum of money 
belonging to the estate of the intestate, viz ; seventeen 1 1 ~ 1 1 ~  

drcd and sixty-five dollars, which hc has not applied as the 
law directs, except the sum of six hundred and sixty dol- 
lars; that the said Hyman died on the -- day of --, 
1876, a11d afterwards, viz: on the 13th day of September, 
1876, the plaintiff was duly appointed adrninietrator de bonk 
rron of the estate of the said W. F. Taylor ; and that the 
sum of about eleven hundred dollars is due by the said de- 
fendants to the plaintiff as administrator aforesaid by reason 
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PICKENS v. XILLER. 

I 

of their suretyship on said bond, no  part  of' vllich has been 
paid. 

Tlle defendants in  thcir answer t l c ~ i ~  t1i:it Ilgnlnn is dead, 
t h a t  lie was appoiiitcd atlrnini~tl . ; t io~ of Taylor, and tha t  
they executed the Lolid. 'I'l~c'y cl(any t11:~t t h e  plaintiff was 
appointed atlnliniitrntor tlc G o ) ~ i s  11011, or that  m y  such sum 
of money as tha t  alleged in  the complaint, or any  other sum, 
carnc to the  11:lnds of Hyrnan ns ttdnlinistrator, and if it 
did, that  i t  has been applied as tllc law directs, and they i n -  
sist tha t  no  clenlalld was wade upon them for a settlenlent 
before the  comnlencenltnt of the  action. 

T h e  action wus continuetl until  fall term, lSTS, when the  
kl lowing order was made by Avey, the  judge presiding, 
with the  consent of the counsel of both parties, viz: " I11 

this cause, by consent of parties, i t  is referred to C. M. Pace, 
and W. W, Jones, Esqrs., with power to choose an umpire, 
i n  case they cannot agree, to detertnine and  settle all the 
matters of controversy between the parties arising in this 
cause, and their award, or that of a rna,jority of them, to 
be a rule  of court." 

A t  spring ternl, ISSO, of said court, the arbitrators re- 
turned their award, in  substance as follows: That  J. D. 
Hylnau  qualified as administrator of IV. F. Taylor on the 
26th clay of February, 1S69, and executed his bond i n  the  
s u m  of five thousaid dollars for the  faithful d i scha~ge  of 
the  duties of his office, with T. IV. Taylor and  G. W. hfc- 
;\4inll as sureties, and  on the 10th day  of September, 1873, 
i n  compliance with a n  order of the  probate court of said 
county, h e  renen-ed said bond i n  a like sum, with the  defen- 
dailts W. D, Miller and P. I?. Patton as sureties; tha t  said 
Hytnan,  as such adminis!rator, received in  the  course of his 
administration, the  sum of three thousand, four hundred 
a i ~ d  twenty-five dollars and fifty-seven cents, and disbursed 
the  sum of two thousnnd a n d  forty-four dollars and ninety- 

35 
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one cents, leaving a balance in favor of his intestate's estate 
of one thousand three hundred and eighty dollars and sixty- 
six cents on the 5th of April, 1875; that Hyman, as admin- 
istrator, never rendered any final account of his adminis- 
tration. 

They further find that ;. D. Hyman died on the - day 
of -, 1876, and that the plaintiff, 8. V. Pickens, qualified 
as administrator de bonis non, on his estate, on the 13th day 
of September, 1876 ; that they allowed J. D. Hyman as ad- 
ministrator two and a-half per cent. comlnissions upon all 
receipts and disbursements which are shown in an  exhibit 
marked "A" accompanying the report ; and as conclusior~s 
of law that the first an4 second bonds herein mentioned are 
cumulative, end that the defendants are resporisible for the 
balance herein reported as a devastavit of said estate. Ex- 
hibit "A" referred to in the report, is an account stated by 
the arbitrators showing the receipts and disbursenlents of 
said Hyman as administrator, running from July the Ist, 
1869, to April tile 5th, 1875, with interest on both sides of 
the account, leaving on that day a balance unadministered 
of thirteen huildred arid eight? dollars and sixty-six cents. 

The defendants except to the report or award of the ar- 
bitrators : 

First. Because the arbitrators held as nlat,ter of law that 
the two bonds given by Hyrnan in  1869 and 1873 were 
cumulative, contending that they were only liable for the 
breaches committed after they became sureties in 1873. 

Secondly. Because the arbitrators Lave charged them with 
interest on each item of money received by their principal, 
from the time it was received, whereas they could only be 
held liable for such interest after demacd made. 

Thirdly. Because the said arbitrators have charged interest 
on the balance due April the 5th, 1875, witl~out assigning 
any reason for so doing. 

Fourthly. Because the arbitrators have failed to  report the 
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evidence upon which they base their findings, so that the 
court might see whether the conclusiolis reached hg t l~ern  
were warranted by the evidence upnn which they acted. 

Eytldy. Because they have failed to find whether any dc- 
mancl was made by the plaintifl' upon the defendant befoie 
action brought, or to report any evidence as to such demaud. 

S k t l h j .  Because the award is otherwise defective, insufi- 
cient, vague, indefinite and erroneous. 

At the special June  term, ISSO, of the said court, all of 
the exceptions to the award mere overruled ; the award was 
in all things confirmed and judgment rcndered illereon i n  
behalf of the plaintiff, and with an  allowance of twenty-fix 
dollars to each of the arbitrators, to be taxed in the bill of 
costs. From which judgment the defendants appealed to 
this court. 

We will consider the several exceptions to the award seria- 
tim in the order in  which they mere taken. 

The  first exception to the legal conclusion of the arbitra- 
tors. that  tlle two bonds given by Mymaa, as administrator, 
were cun~ulativc, canuot be s~astained. I t  is well settled 
that wl~ere successive bonds are given for the faithful dis- 
charge of a trust, all the bcrids given during the contin- 
uancc of the ofice are culnulative, and the suretics on each 
bond stand in the rclation of co-sureties to the sureties on 
all thc other bonds. The second bond is an  additional and 
cumulative secaurity for the faithful discharge of the duties 
of the administrator, and is retrospective as to prc-existing 

1 and continuous breaches. Bell v. Jaspcr, 2 Ired. Eq., 507 , 
Outcs v. I f ryu t~ ,  3 Dev., 451 ; Jones v. Hayes, 3 Ired. Eq., 502 . 
Jows v. Illn)lto~z, Ci Ired. Eq., 415 ; Moore v. Boudinot, 64 N. 
C., 190; IIuuyhcs-v. Boone, 81 N. C., 204. 

The second exception is untenable. An administrator 
should not he charged with interest on moneys bona f t l e  coI- 
lected and kept for those entitled, unless there be plain proof 
of  ra~isconduct in such collection and custody. IIcstcr v. 
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Hester, 3 Ired. Eq. 9. But there is no pretence that the. 
large balance which came to the hands of Hywan as 
administxator, was kept b~ him for the purpose of paying 
debts, or for distribution. B e  had beea acting as admin- 
istrator for more than seven years, when he  died in  1816. 
The last item in the uccoant of his administration stated 
by the arbitrators with which he is debited, is in  the year 
1872, four gears before his death. H e  neither made an- 
nual, returns, nor filed final account. Nor does i t  ap- 
pear that Be kept any account of his administration, and  
in  the cave of f % ~ h  V. Ragland, 2 Dev. Eq., 137, the court' 
herd, " if an executor will not keep accounts to show a h e n  
he  did receive the money and  how much, there are but two 
things the court can do-one is to charge him iuferest at' 
tire risk of making him pay i t  while the money Iies by him ; 
the other is to let him keep the interest actually received 
by him as his own, and use the testator's money for his own 
purposes; arid that there may be no evidence of the amount 
of interest collected, or of the aluount of principal used by 
him, eccourage him not to keep accounts, or full and true 
ones. Which of these principles ought to govern, it is not 
llecessary to say." And when an ndn~inistrator has used a 
trust fund for his own advantage, of which there is a very 
strong presumptiori in this case, from the length of time it' 
Kas held by him, he should be held to a strict interest ac- 
count. Arneft v. Linney, 1 Dev. Eq. 369; McNeill v. Hodges, 
decided at  this term, ante, 504. 

As to the third exception : The defendants were properly 
cl~arged with intercst on the balance found due on the 5th 
of April, 1875, because that is the date of the Ins$ credit' i n  
the account, and " adnlinistrators are chai~geable with inter. 
est, on balances in their hands, whenever those balances ac- 
cumulate beyond the exigencies of administration, unless i t  
appears the fund has beer1 kept sacred and intact fop. the 
cestuis que t~vst, as their property ready to be delivered tw 
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them, so that profit could not have been made thereof, 
Peytm v. Smifh, 2 Dev. & Bat. Ey., 325. 

The  fourth exception is founded upon a misconoeption of 
&he nature of the refereuce. I t  was a submission to arbitra- 
tion, and not a reference under the Code of Civil Procedure, 
and  arbitrators are not bound to find the facts separately 
fram their conclusions of law, and are not required to re- 
,port them. Lzisl: v. Clayton, 70 N. C., 184, Blossom v. Van- 
Amringe, 63 N. C., 65. 

There is nothing in the fifth exception. No demand is 
necessary to be made before bringing an action on an ad- 
ministration bond. 

And as to the sixfh and last emrception, we are uaabJe to 
see in what particular the award is obnoxious to either of 
ithe objections set forth therein. 

We hold that His Honor committed no error in  overrul- 
i ng  the exceptiotis and giving judgment according to the 
award. The judgment of the court below is therefore .af- 
firmed. 

S o  error. Afirmed, 

H. T. FARMER v. S. V, XCKENS. 

Landlord and Tenant- Vendor. m d  Vendee-Estoppel. 

L. Where the (plaintiff in an action to ,recover land alleges a title in tee, 
it is competent for him to supporb such title, ns agoinst the defendant in 
possession, by proof of arenting by the latter from the plaintiff as the 
.owner of the fee. 

2. The rule between lessor ~ u d  lessee extends equally t o  one who takes 
'or holds possession under a contract cdf purchase, and he is not permit- 
ted to controvect the title of him under whom 1~ entered or .by whose 
~ o l ~ s e n t  he hahcontinued a possession 
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3. Possession previous to a lease or pureh:ise does not let in the party i n  
possession to clispute the t ~ t l e  u n d t ~  which he entered. 

4. A defendant in possession of land is estopped to allege a sherili",~ sale 
of the same by consent of the party ~ulder whom the defendant rn- 
tered, and a conveyance to the defendant by t h e  purch:aser a t  such sale, 
without a prior surrender of the land by the (Iefenilant to the persou 
under whom he entered. 

(Clarke v. Diggs, G Ire., 159; LPnrtzog v. Hubbard, 2 Dev. & Bat 2.Z1 ; 
Lunsford v. Alexander, 4 Dev. & Ert , 40 ; Smart v. Smith, 2 Dev. 258; 
Barnett v. Roberts, 4 Dev. 81 ; Loue v. E&nonson,l Ired. P32,cited and 
apprwed.1 

CIVIL ACTION to recover land tried at June Special Term, 
1880, of HENDERSON Superior Court, before &hemti, L 

Judgment for plaintiff, appeal by defendant, 

No counsel for plaintiff. 
Mr. J. H. Xerriznoa, for defendant. 

DILLARD, J. The plaintiff sues to recover a house and 
lot, alleging a title in fee and present right of possession ire 
himself, and an unlawful withholding of the possession by 
the defendant. The defendant by his answer denies the 
alleged ownership in fee of the plaintiff, and admitting the  
possession .to be in himself, alleges the same to be lawful. 

On the trial an issue in this form, " Is the plaintiff entitled 
to the poesessior~ of the land in controversy," was submitted 
to the jury without objection by defendant, and on a res- 
ponse thereto ia the affirmative, judgment was rendered 
for the plaintiff, a i d  on the appeal therefrom by the defend- 
ant, ersors are assigned for our review which will be con- 
sidered in their order. 

1. The plaintiff to establish a right afpossessiw in him- 
self offered in evidence an  obligation of defendant dated 19th 
of March, 1868, wherein is recited, " that defendant for one 
dallar per month rented the hause and lot until the 1st day 
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sf January, 1869," and to the admission of this evidence the 
defendant objected on the ground of irrelevancy, 

A title in fee which is one of the facts stated in the com- 
plaint as a constituent of the cause of action could be by a 
state-grant and nlesne conveyance, actual or presumed, good 
against the world, or i t  could be on Lhe mere claim of the 
fee without any deeds whatsoever, by any proof estopping 
dhe defendant from questioning the title claimed by the 
plaintiff. Clarke v. Biggs, 6 Ired., 169. A fee established in 
either mode would be attended with a right of possession, as 
against the defendant, and i t  was competent to the p1air;tiE 
to have proved the fee in himself by a chain of title from 
the state, o r  he might have stood on the claim of a fee as 
alleged in the complaint by proof of an estoppel on the de. 
ie'endant to make a question as to his title, without any vio- 
lation of the rule, that the ullegata and probata must agree, 
'The allegation of a title in fee imported such a title actuai and 
probable by deeds or such against defendant by estoppel, and 
the obligation of the defendant for rent had the legal effect 
to create the relation of landlord and tenant for 1868, and 
the  possession having ever since continued without surren- 
der, it then estopped the defendant, and still does, to dispute 
$he title whatever i t  be, that is claimed by the landlord. 
And this amounts to proof fox the purposes of this action of 
the title in fee as alleged in the complaint. We therefore 
hold that the obligation of the defendant to pay rent was 
relevant to the issue and was properly admitted as evidence 
t o  the jury. 

2. The second exception of defendant was to the refusal 
of the court to allow defendant to show by plaintiff and the 
record of a suit in  equity that he was in  possession before 
the lease, and that the same was made to him by plaintiff 
a s  a receiver of the court and that his title as receiver ex .  
pired in 1868. 

Upon the exclusion of this proof, the defendant put  in 
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evidence a bond for title executed by plaintiff to him, dated 
on the same day as the  lease, declaring a t  the time, that it 
was done to show that his possession was lawful; and it wi l l  
be proper to consider the same in connection with the ex- 
ception to the rejection of the evidence offered to put the 
lease out of the way as an estoppel. 

The title-bond recites a purchase of the house and lot de- 
scribed as Laving been made by plaintiff a t  sheriff's sale, 
for which he had not received a deed, and provides for oc- 
cupancy by defendant for the year 1868, at a rent of a dollar 
per month, with a stipulation after that year for occupancy 
by defendant free of rent until the title should be made him, 
when he was to secure the purchase money by a mortgage 
on the property. 

Viewing the lease in connection with the title-bond, the 
effect of the title-bond is to reiterate the relation of l a ~ d -  
lord and tenant between plaintiff and defendant as aoknow- 
ledged in the lease for the year lS68, and to establish the 
new relation of vendor and vendee after that year, and 
whether the defendant be regarded as a lessee or a purchaser, 
in either case, the evidence was properly rejected. I t  is 
settled that a person accepting a lease from another is 
estopped during the continuance of the lease, and af te r  
wards, until he surrenders the possession to his landlord, to 
dispute his title, being a rule founded on a principle of 
honesty which does not allow possession to be retained in 
violation of that faith on which it was obtained or con- 
tinued. Hartxog v. Hubbard, 2 D. & B., 241 ; Lunsford v. 
Alexander, 4 D. & B., 40 ; Smart v. Smith, 2 Dev., 258 ; Barnett 
v. Roberts, 4 Dev., 81. 

The  rule between lessor and lessee extends equally to one 
who takes or holds possession under a contract of purchase, 
and he is not permitted to controvert the title of him ur~der 
whom he entered or by whose consent he has continued a, 

possession. Love v. Edmonson, 1 Ired., 152. 
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I t  is urged however by the defendant that t l ~ e  rule of 
estoppel as to a tenant or purchaser, does not apply to him 
by reason of the fact that he had a possession before the lease 
to him, and for the further reason, that as plaintiff has him- 
self shown that he had no title, defendant cannot be estopped 
from insisting on tile same defect and thereby defeat the 
action. 

The  subject of the effect of a possession previous to the 
acceptance of a Icase, or contract of purchase, on the right 
to dispute the title thus acknowledged has been much dis- 
cussed and differently ruled, some maintaining that ths  
doctrine of estoppel docs not apply, because' the party in 
possession does not derive hi i  possession from the other, 
while others maintain that i t  does in  that case as rnucll and 
for the same reasons as if the possession had been so re- 
ceived. The ruling best supported by authority, English and 
American, is stated by Bigelow on Estoppel, 397 and 308, 
to be, that an  anterior possession does not vary the appli- 
cation of the rule on the ground that although the party 
asserting the estcppel [nay not ]lave lost the advantage of 
parting with the possession, yet by attornment to him or 
the new relation of vendor aud vendee, he may have been 
led into solne omission or conduct prejudicial to his title 
wllich otherwise would not have been. I11 this state the 
rule is held to be, t l ~ a t  a possession previous to a lease or 
contract of purchase does not let in tlle party to dispute the 
title which he had recognized. I n  Love v. Edmonson, supra, 
the defendant had been in  possession before the purcl~ase 
of his and other tracts by Love from one Lockhart, and 
Edmonson conditionally purchased the same from Love, if 
a mortgage thereon was paid off, and if not, then his con- 
tract was to pay rent, just as was agreed in this case, and 
this court ruled that Edrnonson, whether as lessee or pur- 
chaser, could not dispute the title of Love, and upon the 
question of the possession by Edmonson previously to his 
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contract of purchase enabling him to dispute Love's title, 
the court held upon the authority of the case of Bullen v. 
Xills,  20 Eng. C. L., 16, that  that circumstance did not en- 
able him to dispute the title which he had recognized 
Neither did a want of title in Love prevent the application 
of the estoppel, for he had only an equity of redemption, 
as  the plaintiff here had an  equity for a deed from the 
sheriff. We hold therefore that neither ground on which 
defendant seeks to except his case from the operation of the 
rule of estoppel is tenable, and that His Honor's refusal of 
the proposed proof was right. 

3. The last exception of defendant was to the exclusion 
by the court of proof of ail alleged s11eritf"s sale with plain- 
tiff's consent to one Garren and a sale by him to defendant, 
subsequently to defendant's lease and contract of purcl~ase, 

The refusal of this e~ idence  is justified on the sarne rea- 
sons and authority as was the evidence considered of under 
the last exception, and a farther discussion is therefore un- 
necessary. If the defendant could be allowed to set up a 
claim of title i n  Garren, and from him to himself, and then 
by an allegation of consent by plaintiff to the purchase by 
Garren, make n case for a declaration of trust by construc- 
tion of a court of equity, the protection intended for the 
plaintiff and all landlords by the rule which forbids a dis- 
pute of their titles by a tenant, would be completely sub- 
verted, If there be an  equity in favor of defendant i n  the 
fact alleged by him of s consent by plaintiff to the pur- 
chase by Garren, after surrendering the possession, he  can 
set it  up by an independent action. 

The several exceptions of defendant having been passed 
upon and no error found in the rulings of the court below, 
the judgment appealed from must be affirmed, and i t  is so 
ordered. 

No error, Affirmed. 
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CALVIN VESTAL v. TV. J. SLOGN and wife. 

Pract ice-R~ere~zce-Et>ide,zcc- Costs. 

1. A party who except9 to  the failure of a referee to  report evidence 
must show afirmatirely that  eridence was rejected or not reported, 
which might hare  wried  the result. 

2. One who successfully maintains an  equitable defence aqainst the  re. 
cowry  of 1:md 011 the bare legal title, is entitled to  judgnlent for his 
costs. . 

3. This rule is not varied by chapter 130 of the acts. of 1870-il. which 
was merely intended to prescribe a scheclnle of fees, and not  to  deter- 
mine wllich of the litigants should pay tlienl. 

(A'chehar, v. Malone, 71 N. C. ,  440; Costin v. Baxter, 7 Ired., 111 ; Wooleg 
v. Robinson, 7 J o n e ~ ,  30 ; Pierce v.  SyLes, 1 Hawks, S i ,  cited and : ~ p -  
proved:) 

CIVIL ACTION to recover land, tried upon excel)tions to a 
referee's report, a t  Spring Term, 1880, of CHATHAM Superior 
Court, before Sey)nour, J. 

See same case, 76 N. C., 127. Judgment for the plaintiff, 
appeal by defendants. 

Mr. John Manning, for plaintiff. 
Messrs. Batchelor &. Edwards and J. H. Headen, for defend- 

ants. 

SMITH, C. J .  This cause was before the court at  January 
term, 1877, and the equity set up in the answer sustained. 
The  present appeal brings up for review certain overruled 
exceptions to the report of the referee and so much of the 
final judgment as taxes the defendants with the costs of tho  
action. The exceptions to the report, three in number, will 
first be considered : 

I Exc. For that the referee, disregarding the finding of 
the jury, fails to charge the plaintiff with rent for his occu- 
pation and use of the Johnson laud during the first year;  
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This  objection rests upon a misconception of the action of 
the referee. The verdict fixes the annual  rent at  $40, but 
the referee finds that the plantation was in bad condition 
and needed repairs when the plaintiff entered possession, 
and that his expenditures for repairs and fencing are a n  
equivalent for that year's rent. 

II Exc. For that the referee assesses the annual rent a t  a 
smaller sum than that found by the jury:  This is not true 
in  fact, as to the succeeding years of the plaintiff's occu- 
pancy, the jury and the referee concurring in putting the 
value of the annual rent at $40. 

I11 Exc. The evidence taken before the referee does not 
accoinparly his report: This would he a valid objection 
and the referee ~ o u l d  be required to report the evidence 
if there were, as there are not, any exceptions to which it is 
applicable, or perhaps any adverse rulings made in the 
progress of the inquiry, the proper subject matter of excep- 
tion, suggested, which the evidence would tend to elucidate 
or  explain. But none such are specified, and for aught that 
appears, if produced i t  would be wholly immaterial. The  
exception tlierefore was properly overruled. Schehan v. Ma- 
lone & Go., 71 N. c., 440. 

IV Exc. The  last exception is to the judgrnent for costs ; 
the only question presented arid discussed in the briefs and 
in  the oral argurnent for the defendants. 

The object of the action instituted was the recovery of 
possessiol~ of the land and the etltablishlnent of the plain- 
tiff's legal title in fee thereto. The defence set up was a 
trust attaching to the legal estate and a right to redeem 
upon payruetit of the residue of the debt with wl~ich the 
land was charged. Most of the costs were incnrred in de- 
termining thi i  controversy and the sun1 to be paid in re- 
deeming, and in this the defendants prevail and they are 
allowed to redeem upon payment of what is due. The  
plaintiff has not recovered the real property cIaimed in the 
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action, so a s  to entitle him to recover his costs under C. C, 
P,, 8 276, while the defendants have sustained their cound 
ter-claim and equity, which is but a reversed action betweell 
the same parties in which relief is at  once afforded instead 
of the defendant's being forced to seek i t  in a new suit be- 
fore another tribunal. 

The recovery of costs by one suitor against another de- 
pends upon statutory regulations and is given to the suc- 
cessful party. Costin v, Baxter, 7 Ired., 111 ; Wooley v. Robin. 
son, 7 Jones, 30. 

In Pierce v. Sykes, 1 Hawks, 87, the widow and heirs a t  
law of Rhodon Isles (some of whom were infants) had sued 
for and recovered the land in  an  action at  law the corn- 
plainant having an equitable defence thereto only, to assert 
and maintain which he sought and obtained relief Gy a hill 
in equity. In  this latter suit, TAYLOR, C. J., delivering the 
opinion, remarks: ': With respect to costs they ought to be 
paid by the defendants (the plaintiffs in the other action) 
since they prosecuted an unjust claim at law and have set 
up an  inequitable defence in this court," This  is the presd 
ent case except that both suits are here condensed in to one, 
and all rights, legnl and equitable, finally adjusted in that. 

We have not overlooked chapter 189 of the acts of 
l8'7O-'7ll section 16, of which repeals, anlong others specifi- 
cally menticned, Title 12  of the Code, in which are found 
sections 276 and 277, " and all laws or parts of lams in con- 
flict with, or giving any other fees than those mentioned in 
this act," Unless these qualifying and restrictive words are 
extended to the laws previously enumerated, and the force 
of the repeal confined to such portions of them as are in- 
consistent with the new and substituted statute, those sec- 
tions regulating the payment of costs in actions would t z  
absolutely repealed. But this statute merely prescribes a 
schedule of fees i n  place of those before allowed, and does 
hot undertake to regulate by which of the parties to a dea 
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ternlined suit they are  to be paid. A reasonable intcrpre- 
tation of the  law therefore would seem to require a n  exemp- 
tion f r o ~ n  its operation of those sections of the  code, which 
preyxihe when and  by whom costs are recoverahlt! in ac- 
tions, and which i n  no  manner  conflict w i t h  its purpose or 
its provisions. This  view of the  intended force of the  re- 
pealing section is  confirmed by a subsequent enactn2ent 
(acts 1874-'2'5, ch. 119) mhich i n  terms repeals w1)-division 
4 of secrion 276 of the  code a n d  substitutes a modificd pro- 
vision ill its place, thereby admit t ing to be i n  force tlie sec- 
tion a por t io?~ of which is thus  amended, and,  i n  our  opiu- 
ion, those others constitutir~g a regulation for the  payment 
of costs by parties l i t igant,  of which the section itself is a 
necessary part. 

It must therefore be declared that  there i~ error in  the  
ruling as to co;ts and tha t  they should be adjudged against 
the  plaintiff who faiIs i n  his ac.tion, The judgment  is re- 
versed and  this will bc certified, 

Error,  Reversed. 

Every tpanscript or record, to be aulhoritati\e, rn113t cet forth 1,efor-: 
tl~llat percon or pelions t h e  proceeili~lgs were I~zd,  or by whoqe author- 
ity the record was made, so that it may appear that  such p ~ o c e e d i ~ ~ ~ ;  
mere not coyam no,Z jurlice. 

fSti& v. .King, 5 Ired., 203 ; State v. Ward, S Ired., 530 ; Greenv, C'o l l i~~j . ,  
6 Ired,, 139, cited mld appro~ecl,) 



CIVIL ACTION to recover Land tried a t  Spri I I ~  Term,  I SSO: 
of J V A T A U G ~ ~  Superior Court before Gil711er 

The issue. were found by the  jury in  favor of the  plain- 
tiff, judgment ,  appeal by the  clefendant. 

1Vr. G. ,ii: Eolk, for plaintiff. 
Xo couusel for clefendant. 

AYHE, .J. The  statement of the  case contai l~s  a v o l ~ m i d  
nous I n n s  of miitter, i n  eigliteen pages of legal cap em- 
bracing a great deal of evitlellce taken on the trial, ljotlr 
oral a~lcl written, which has no pertinence to the points raised 
by I::$ record. 

There  was 110 exception to the  chtirge of His  Wonor, and 
the only exceptions taken 011 the trial  were, first, to the in-  
troductior~ of the transcript f r o a  the court of eqnity for the  
county of Aslie, of n pctitioli t o  sell the 1a11d of :1111os 
Howell including tlhat i n  con t ro~ersy :  for the  purpose of 
partition among llis I~eirs,  upon tlie ground that i t  did not 
show tha t  the court war ope~,etl aiitl held a t  Xshe, or tllat: 
a n y  judge presided therein a t  t l ~ e  t i  me  w11e11 the c.r p ~ r ' f e  
petition was nllegetl to hnve becii filed ; :illd secontlly, ~ J P  

cause tlie snlc tlitl not describe t l ~ e  i a ~ ~ c l  ; tllat it waq o ~ l y  
described as Leiug on Elk  river. as set fort11 tile roiiort crf 
tile maater and t l ~ e  other procec~dillgs of' tlie conrt of e q ~ i i t y .  

It is only 1lt:cesciary for us to consider tllc G r t  esccptioil, 
as the  r u l i i ~ g  of His  I-Iouar oil illtit wns cwoliwus nuil ~ 1 1 -  

titles the  cleikn~lti~:t to a r c 7 i i r ~  !lc 71oz.o. The t~ai lscr ipt  froln 
Asllc was nil inlliortaut link i11 thc chain of t l ~ c  l,l~ii~itifl"s 
titltl, a r ~ d  it lias beel: expressly derided in this state that 
every record lnust set forth liefore n l ~ a t  pcrson or j ~ c r w n s  
tllc 1,roceedings ivere had,  or Ly wllose au t l~or i ty  tlis record 
K:IS made. T h e  iloctrille was so de(:!arcd l ~ y  I:LITTS, C. J... 
i n  the  cast of the  Sfccte  yon t h e  r e l d i o i ~  of EIugllcs v. I<iii!/, 5 
ired.; 203, a i d  approved in  Sfde v. 1I111'd, S Ired., 330, 
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I n  his opinion in King's case the Chief Justice said, " the  
objection when taken in the case of the State v. Lewis, 3 
Hawks, 410, and Sate v. Kimhorough, 2 Dev., 431, was over- 
ruled, not because i t  was deemed untenable i n  law, but be- 
cause i t  was untrue in point of fact. There, the record 
showed that the court was held by a gentleman whom this 
court knew, ex oficio, to be a judge of the superior courts of 
law, being the courts of the highest criminal jurisdiction in 
the state; therefore the court held that the record was suffi- 
cient in stating his presence, without setting forth his office. 
But i t  is plain it was thought necessary that it should be a t  
least stated that the court was held by one who was a judge 
of the court, although i t  need not set out that he was such 
judge, as that was otherwise sufficiently known.'' 

The  question in the case of the State on Ih,e relation of 
Hughes v. King, was as to the validity of the appointment 
of a constable ; and the certifikate of the clerk of the c o ~ n % ~  
court merely stating that A. B. came into court and quali- 
fied, kc., without setting forth whether there were three or 
more justices on the bench on that day or any  preceding 
day, i t  was held that it could not be received as a transcript 
of the record of the court, because i t  did not appear that 
there were justices enough to constitute a court, and there- 
fore have authority to make or cause to be made a record of 
the court. 

Before concluding this opinion we must again earnestly 
and urgently call the attention of our brethren on the supe- 
rior court bench to the case of Green v. QolZins, 6 Ired., 139, 
where the proper mode of making out the statensent of cases 
on appeal is given. 

A venire de novo is awarded. Let this be certified to the 
superior court of Watauga county that further proceedings 
may be had agreeably to this opinion aud the law. 

Error. Venire de novo. 



Where the defendant in an action to l-cbrover I ) ~ S S ( ~ S P ~ ~ I I  of land x ~ s w t ~ r ;  
atlmitting t l ~ c  possession br~ t  tlen$ng plxintiff s title, h c  csnllot after. 
wards disclairn t h e  and  possessiorr s ~ ~ i l  prrt the plitintilY to proof of 
t,l~c :itlversct possession wi t l~or~ t  an amencl~ncnt of the pleadings. 

fAl6erison v. Redcliuq, 8 Nur., 253 ; 1 Car, L, R., 276 ; &z~ires v. Rigp, 
2 flag., 130, cited and approved.) 

CIVI~,  ncmm to recover Land tried a t  Spring Term, PSSO, 
of R S ~ E  Superior Court, before Gilrner, J.  

The complairlt alleges that the plaintiff is owner in fee 
ainiple and  entitled to the posscssion of a certain tract of 
land described by rnetcs and bounds, lying in  the county of 
Ashe, and that  the defendant entered upon it, cut down tim- 
ber, and otherwise iriured i t  and still wrongfully holds pos- 
session of the same. 

The  defendatit in  his answer denies the plaintiff's owner- 
ship and right to possession, admits that he entered and cut 
timber and holds the possession, but d e ~ ~ i e s  that his posses- 
sion is wrongful. 

The  plaintiff clnirned under a grant from the state dated 
the 14th of December, 1863, aud the defendaut under a 
grant  dated the 13th of July,  1866. 

A certain plat* of thc lands in  dispute was introduced in 
evidence in which there was a red line running through the 
lands claimed by plaintiff from east to west; and a contro- 
versy having arisen on the trial as to the location of the 
defendant's grant, the defendant's coul~sel said, the contro- 
versy only extended to that portio~l of the land covered by 
the plaintiff's grant, which lay north of tlle red line, and 
offered to amend the answer if it meant otherwise, to which 
the plaintiff objected. His Honor comented to allow the 

36 
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amendment upon terms which the defendant declined, and 
insisted he had the right to show that he had never had 
possession soutb of the red line, which the court refused to  
allow and the defendant excepted. 

The defendant then disclaimed pny title to any part of 
the land described and covered by plaintiff's grant, south 
of the red line, whereupon His Honor directed the jury to 
return a verdict for the plaintiff for all the land in his grant 
lying south of that line. A verdict was returned accord- 
ingly and judgment rendered in behalf of the plaintiff. 
There was then a motion for a new trial and the error as- 
signed was the refusal of the court to admit the proof of no 
possession south of the red line without amendment of the 
answer, which was disallowed and the defendant appealed. 

.No counsel for plaintiff. 
.Mr. G. N. Folk, for defendant. 

ASHE, J. The only question presented by the record is 
whether the ruling of His Honor in excluding the proof 
offered by the defendant upon the point of possession was 
erroneous. I n  an action to recover land the plaintiff must 
always prove the defendant in actual possession of some 
part of the land described in  the complaint, unless the pos- 
session is admitted. The defendant here has admitted that 
he was in possession of the land, and the admission extended 
to every part of it. 4nd having admitted in \is pleading 
the possession of the whole tract sued for, it could not be 

him in contradiction hereof, to prove that i n  fact 
he was not in possession of a certain part. The proofs must 
correspond with the allegations, not contradict them. 

For the defendant to have availed himself of the defence 
which he has sought to set up in this case, he ought, in his 
answer, to have disclaimed title to all the land, described i n  
the complaint, lying on the south, side of the red line, and 
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denied that he had possession of any  part thereof; and ad- 
mitting the possessioil on the north side of the line, insisted 
that he had title tl~ereto and that his possession was not 
n.rongful. 

The plaintiff might i n  that case have taken out his exe- 
cution for the part disclaimed: but i t  would have raised a 
direct issue of title as to the land on the ilorth side of the 
line, and the plaintiff would only have been entitled to ye- 
cover if he could have sho~vn a good title. Alberfson v. Retl- 
ding, 2 Mur., 253; 1 Car. L. R., 274 (25); Squires v. Rigga, 2 
Hay., 150 (8.26). 

The  defendant having admitted in his answer the posses- 
sion of the whole of the land covered by the plnintiff's 
grant, his disclaimer on the trial of that part lying o n  the 
south-side of the line mas an adinissioli of a wrongful pos- 
session and the plaintiff was entitled to n verdict. There 
is no error. The jodgn~ent  of the court below is afirned, 

KO error. Affirined. 

J. S KELLY and wife V. IT. C. 3IcCATATAUM n ~ i d  otlieia 

I .  .I re;t:ttor tlavii.ctl and bcqneathed land nnil davcs to his wife, irlclicn- 
t i q  ill t l ~ e  will his i~ i tcnt io~i  that tlie property 3110111~1 be fi~lnily tlivitleil 
eqrially bccwcr~i the  idow ow and cliiiclren but leaving it discretionary 
wit11 the witlorn to  aclrn~icc to tile children a t  srlcli times and in F I I C ~  

liintl; of property as I ~ c r  best j ~ ~ d g m e n t  might dictate. To  two of tile 
uliildrca t l ~ e  widow advanced some slave property and inore tllaii tlicir 
uliquot portione of the Inud, with the expectation of supplying the de- 
'ticiency from tile undivided slave property, wliich \\.as n ~ ~ l p l y  s ~ f i e i e n t  
f ~ r  tha t  purpose ; Held, that an unexpected emnncipatioii of the  al:zw;i 
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by the res& of the war wmtid not smtsrin a claim of tha other children 
to have a re-division of the Isnd,.and an account fronr the two children 
Arst !dvanced d the slme property received by them. 

2. A IegaI proposition callnot be estabFished by admissior& in the pbaG 
ings, 

3. The failure to answer is an admission of the fads aleged bp the plain-. 
tiff, but it does not involve ZT m ~ c e s d o n  of' a legit1 inference drawn 
therefrom, and &ill less the Pemgnition of the correetoess of the prind 
cipk of law stated. 

SPECIAL PROCEED~NB for Partit$orI cmmenced'ia the Pro* 
bate Court, and tried at Spring Term, 1&80, of BLBDEN Sw 
perior Court, before Ewe, J.  

Hays T, Shipman died in 1844, owning rt large estate in  
land and slaves vhich he devises to his wife (with some ex- 
ceptions not necessary to notice) and adds the following 
clause to the gift : "desiring and trusting that she will so  
use i t  that it will be to the mutual benefit of herself and 
my dear children, Mary Eliza, Hays McNeill, Sarah D o r c a ~  
and Eliza Ann ; also desiring that at the proper time she 
wilI make such advancements as prudence may dictate, 
(always bearing i a  mind that i t  is my wish t l ~ a t  all my 
ehildren shall receive, after her portion, equal shares) pro- 
vided nevertheless, that should she ehoose to marry again, 
then and in that case, it is my desire and will that my es- 
tate be divided according to the laws of the state of North 
Carolina ; " and in this event he cdds certain articles to her 
equal shape. 

The son, Hays McNeilI, died without issue, The testa- 
tor's widow, Sarah'J. Shipman, went into possession of the 
property and, upon the marriage of lier daughter Mary E:., 
to the defendant H. C.  McCallum, advanced to her land of 
the value of $1,000 and negro slaves of the value of $5,883 
and perhaps a small additional sum in other articles; and 
in like manner to her daughter Sarah D., on her interrnar- 
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riage \sit11 ille def t -dant  John 1'. Smith, no land, but slaves 
of erl i~"l  v : i l u ~ ~  n+ t l ~ i w  atlvnnccd to her sister, Mary E. 

' I ' l i t~  jrji~itltifl I ? ~ x L : ~  .I.. resided w i t h  her unotlder until her 
mar li,~;;e N i t ] ,  tllc plaillt i f f  Jo1ii1 S. Kelly, and thereafter 
anti1 liw 1110tliw (I( at 11 ill Sovember, 1861, and no specific 
.i d l : a~ i (~~~~lc~ i i l s  K ere r:itltlc lo her. 

T l ~ e  qlils e.; retailled after the advancements mentioned 
T( I.(. tycenty-seven in number and of the value of $11,766, 
2 n d  t!,c laud of fhe value of $1,750. 

Tllc. u-c of the property was shared in by the plaintiffs 
;vllile resiclirig with the mother and untii the emancipation 
of t11e slaveri at  the close of the civil war. 

T l ~ e  ob~ect of the scit is to have partition of the land and 
to c:lla~ge the defendants with the value of their respective 
~t lva~icenlents  in dams ,  and the defendant Mary E. with 
the value of her land, and the facts stated were either con- 
ceded by the parties or found by the jury upon issues. The  
defendants, Smith and wife, put in no answer. 

Tile court adjudgcd that the defendants were not charge- 
able with the value of the slaves advanced, tha t  the defend- 
ants, hIeCallum and wife, having received their fulI share 
of the land, were precluded from claiming any part of that 
to be divided, and hhat the plaintiff, Eliza Ann, and  
the  defendant, Sarah D., were entitled as tenants in  eom- 
mon to equal moieties .thereof and to a division between 
them. 

The plaintiffs' appeal is from so much of the judgment 
as exempts the defendants from aecountabiliky f u r  the value 
of the slaves received by them, and directs an equal parti- 
tion of the land between the other two sisters. 

Mr. R. H. Lyon, for plaintiffs, cited Meadows v. Meadows, 
11 Ired., 148; Walton v. Walton, 7 Ired. Eq., 138; TVoodjiiu, 
Y. Bluder, Phil., 200; West v. Hall, 64 N. C., 43. 

MY- T. H. Button, bs defendants. 
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SMITH, 6. J., after stating the case. We think the ruling 
of t he  court below correcb and not liable to jast complaint. 
No question is made as to the  construction of the  will in 
directing an equal distribution among the testator's child- 
ren, and that ir. the manner pcoaided in cases of intestacy, 
those who have received anything as a~ advancement being 
called upon to account 517 the value of it before shariag in  
the division of the sesidue, and we are not therefore calle& 
upon to put an  interpretation upon i ts  language, and to say. 
how far i t  is advisory and how far mandatory in the ex- 
pressions of the testator's expectations and wish. 

There was reserved by the devisee and legatee, upon, 
whom bhe trust of making an equal dktribation is imposed 
by the testatar, a large number of slaves, more than  enough, 
to make the plaintiffs equal tch the &hers, and their right 
to be made equal out csf those reserved, had the slaves re- 
mained property, upon such coristrurtion of the will i s  
clear and undisputed. But the might of the feme plaintiff 
to this equal prior allotment gassed away with the extinc- 
tion of the property in slaves, and the other children of the; 
testator suffer from, t h e  same cause the loss of theirs. Is i t  
in consonance with his expressed wil l  that the loss, corn-. 
mon to all, and which could be aserted by none, should be. 
borne alone by those who b a d  been advanced, and made up. 
is  part, a t  least, to the other out of his land P. 

The  equality contemplated in  the final disposition of the 
estate tl as to be secured by successive separations from, the 
common property, according to the sonnd discretion of the 
wife, "as prudence may dictate," and with a due regard t a  
the  condition and wants of her 'children and tho account- 
ing  for advancements afterwards. This dismetion she exer- 
cised as to two of them, and, whsrn the othes arrived at  ful l  
age i n  August, 1864, still living with .her mother, the very  
property from which her share was tobe taken had become b y  
the inexorable lagic of events of no  memurahle value, and a 



few months later ceased to exist. There was no unreasona- 
ble delay in  allcttiag to the plaintiff her share in  the slaves, 
and i t  was rendered impracticable by their emancipation. 

Thccase, in  some respects analogous, is not entirely sim- 
ilar to an intestacy, where the children, previously not pro- 
vided fdr have no direct interest in  the property of their 
parent until his death, and then a right only to exclude 
such as have been advanced from participating in the dis- 
tribution until property of equal value has been set apart 
t o  them. This issimply the law of distribution of an  es- 
tate not disposed of by will. But under the testator's will, 
i t  is claimed and conceded that a present interest vests in  
leach of the children, and the estate given to the devisee and 
the legatee is clothed with a cor~trolling trust, fulfilled only 
by a final equal division, although admitting of intermedi- 
a te  advancements, as in the judgment of the trustee may 
be suitable and proper. 

The rases therefore cited in the brief of the appellant's 
wusse l  fo show that the value of property advanced, in  
case of intestacy, is not diminished by death o r  loss, nor 
eularged by increase of growth subsequently accruing, have 
no application to the facts of the present case, which are 
governed by the wishes and directions expresskd in the will. 

I t  is further insisted that the judgment is erroneous, in  
that, no answer was made to the complaint by tlrs defend- 
ants, Smith and wife, a i ~ d  the allegations must be taken as 
true as to t h e n  The failure to answer is an  admission of 
the facts alleged by the plaintiffs, and such is the eeect of 
a judgment by default to which they are entitled. But i t  
does not involve a concession of legal inferences drawn 
therefrom, and still less the recognition of the correctness of 
the principle of law stated. The ofice of pleading, with the 
intervention of a jury or other tribunal to determine what 
is controverted, is to arrive at  a n  understanding of facts, 
and the law is administered not a8 a parby may have ai- 
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HARRIS v. BRYANT. 

leged but as it is declared by the court. Where by the assent. 
of all, the facts are found by the jury, on issues involving 
the relations of eeach, the judgment must be rendered upon 
the verdict when i t  may differ from the allegations. 

There is no error and the judgment is a6rmed. Let this 
be certified for further praceedings, in the case. 

X o  error. Affirmed- 

WrJXYTAM HARRIS v. E. N. BRYANT and others 

Sale for Awts-Purchasers-&)nand-Practice-Parties- 

I. Devised land was sold by orcler of the m~rrt t o  p y  debts & the de- 
visor, and bid off by the devisee, who, after the sale was confirmed, 
b ~ t t  before the purchase ~noney bad k e n  p i s ,  mmorteged the same t o  
the phintiff tosecure a recited indebtedness of $1150. Aftewards, the 
devisee allowed A topay the purchase money and take a deed from 
the administmtor cum. test. annex. d the devisor ; Held. 
(1) That the plaintiff was entitled to ownership and possession of such 
land subject t o  the daim of the administrator for the purchase money, 
and that a judgment in a snit between the devisee and one to whom 
the plaintiff had assigned the mortgage deb4 and security mncluded 
a11 parties as to  the extent and validity of such debt. 
(2) That the rights of t h e  plainticould not be divested by a demand 
on him for the purchase money by the administrator cam.  tesl. an- 
neza before conveying the Eepl estate to  A. 

2. Where land is directed by will t o  be sdd and converted into money, 
the executor and not the heirs, represents the estate, and the latter 
are not necessary parties to  a suit concerning the d ip i t i on  of and 
charges on such estate. 

(Shieids v. Whitake~, 83 N. C. ,  516; Ex Parte Y ~ t e s ,  6 Jones Eq., 212 ; 
Pettillo, Ex Pa-te, 80 N .  C., 60 ; Etherage v. Pernoy, 71  N .  C., 184 
Mebane Y. Mebane, 80 N .  C., 34, cited and approved.) 
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CIVIL ACTION tried at Fall Term, 1879, of NASH Superior 
Court, before Ezrre,  J.  

The opinion states the facts. Judgment for plaintiff, ap- 
peal by defendants. 

Mr. C. M. Cooke, for plaintiff. 
Messrs. Bunn & Battle, for defendants. 

SMITH, C. J. William B. Bryant died in  the year 1861, 
leaving a will, in which he devised the land msntioned in  
the complaint to his son, the defendant, E. N. Bryant. I n  
order to pay the debts of the testator, Burnett ~ a ~ ,  adtninis- 
trator, with the will annexed, under a license obtained from 
the probate court, and after advertisement, on October 8th, 
1870, sold said land at public saie to the said devisee for the 
sum of $150 on n credit of six montl~s. The sale was re- 
ported and confirmed and the administrator directed to col- 
lect the money and make title. 

Before the purchase money was paid, on January 17th, 
1871, the said E. N. Bryat~t and wife, conveyed the premises 
by deed of mortgage to the plaintiff to secure an indebted- 
ness therein recited to be $1,150, a t ~ d  said deed was regis- 
tered on February 9th following. On the 17th day of April 
thereafter, Owen Cobb, the testator of the defendant, W. 0. 
Cobb, with consent of the purchaser, paid the purchase 
money to the administrator and took his deed of convey- 
ance in fee. 

I n  December, 1871, the plaiutiff, for value, assigned the 
debt and the nlortgage security to Susan Cobb, who brought 
her action against Bryant and wife, and a t  August term, 
1873, of the super* court recovered judgment for $1,122.19 
with interest from January 17th, 1871, aud for the foreclosure 
and sale of the premises. The land was sold under this judg- 
ment on February 9th, 1874, and purchased by the plaintiff 
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for five dollars and duly cooveyed to him. The judgment 
has since been reassigned to the plaintiff. 

The testator, Owen Cobb. alone answers and sets u p  title 
i n  himself, derived under the deed from the administrator, 
Burnett Gay. 

While the record does not itself show the death of Owen 
Cobb, his will is made an exhibit and W. 0. Cobb, the exe- 
cutor who qualified is substituted as a codefendant in  his 
place, aud this assumes the truth of the antecedent facts 
omitted in the record. I n  the will, the testator authorizes 
and directs his executor to make sale of the disputed land, 
nlld, after payment of legacies, to divide tlie residue of the 
proceeds of sale among his wife and children. 

During the trial before the jury ( a l~d  no specific issues of 
fact seem to have been prepared and mbmitted to tlhem, 
nor were they required to render a vevdict) the plaintiff 
offered ill evidence a transcript of the proceedings in the 
foreclosure suit, and the defendatit, admitting the facts 
therein contained, proposed to show that the mortgage debt 
was for agricultural advances to be thereafter made, acd  
that  the plaintiff had been fully rainibursed for all that he 
h :~d  made, and in order thereto moved that an issue should 
be prepared, to which the defensive evidence would be per- 
tinent. The court denied the niotiori and ruled that the 
judgment coiiclusively determined the existence and amount 
of the debt, which the defendant, Bryant, the only party 
interes;ted ill contesting it, would not be allowed to deny. 
T l ~ i s  refusal of the court to submit the issue and admit the 
evidence constitutes the first error assigned. 

I. We sustain tlie ruling of the court. The testator, Owen 
Cobb, acquired by the deed of the administrator Gay, exe- 
cuted under the circumstarices set out, the legal estate in  the 
land encumbered with the preceding mortgage to the plain- 
tiff, and the right of his grailtor whose place he  occupied 
to he repaid the original purchase money before being re- 
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quired to make title to the plaintiff. H e  held the land only 
for his own re-imbursernent and indemnity, and theu in  
Crust for the plaintiff. This claim of the testator was not 
controverted, and the judgment recognizing it, required the 
plaintiff to pay the same before demanding a conveyance ; 
and upon his failure and the consequent necessity of selling 
the premises, its payment from the moneys received. Be- 
yond this the  testator had, and his heirs have, no interest, 
whatever i n  the result, and the question as to the disposi- 
tion of the excess lies exclusively with the parties to t he  
mortgage, and between them the extent of the indebtedness 
is ascertained and settlement fixed by the judgment. Shields 
v. Whitnker, 82 N. C., 516. 

11. The  court also refused to submit a n  issue to the jury 
as to a demand alleged to have been made by the adininis- 
trator, Gay, upon the plaintiff for the purchase money be-. 
fore he conveyed to the testator, Owen Cobb. 

We concur with His Honor that this was imtnaterial and 
did not impair the plaintiff's equity to pursue the land in 
the hands of the grantee and charge i t  with the pre-existeat 
mortgage liability. The right of Harris had been transfer- 
red to the plaintiff and could not be divested by his assent 
to a conveyance to another. 

The  remedy against a delinquent purchaser of land at  a 
judicial sale, after the bid has by acceptance and confirlna- 
tion become a contract, is pointed aut  by the late eminent 
Chief Justice in his opinion in  the matter of Yales, 6 Jones 
Eq., 212; but  i t  cannot summarily be sought as  attempted 
in  this case without the purchaser's consent or the sanction 
of the court i n  the substitution of another in his place. 
Pettillo. Ex parte, 80 N. C., 50. 

111. The third exception is to the want of parties for thab 
the land descended to the testator's heirs a t  law. 

It is true the legal estate vests in  the heirs until the power 
of sale conferred upon the executor ia  exercised, and ithell 
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by virtue of the will passes to those to whom he may con- 
vey it. But the direction to sell and distribute the proceeds 
arising from the sale is a conversion of the land into per- 
sonalty, and the executor represents all interested in  the 
personal estate. The testator himself is only entitled to a 
return of the money advanced, and for which the legal title 
is but a security, and this limited beneficial interest vests in 
the personal representative. The heirs, as such, have no 
share in it, and they hold the legal estate, as a temporary 
deposit only, until i t  is transferred by the exercise of the 
power conferred in the will. Iu Etheridye v. Vernoy, 71 N. 
C., 184, the presence of a mere uaked trustee was dispensed 
with, and the cause permitted to proceed to a final determi- 
nation. 

The executor possesses atnple authority under the will to 
pass the title of the land without the aid or concurrence of 
the heirs, and may by the court be required to exercise the 
power and convcy t l ~ e  estate to the plaintiff if he shall re- 
deem, and to the purchaser if a sale sl~itll become necessary. 
He occupies in respect to this land tbe position of the tes- 
tator, and with a sin~ilar  dominion and control over it, and 
hence may be corn pelled to do what the equities of others 
could Lave enforced against the deceased owner. The ex- 
ception is tlierefore untenable. 

Besides, this objection seems to have been made first at 
the trial, the executor having put in no answer for himself 
and unless clearly valid will not be favorably regarded, 
when its only effect is to delay, not to defeat the action. All 
the parties interested iu the subject matter of the action are 
before the court, the executor legally representing all such 
as share in the personal estate, and will be bound by the 
judgment, and we see no necessity for making additional 
parties. 

The appellant's objection to the form of the judgment 
points to no specific defect, and we suppose rests upon the 
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absence of any  direction for a report of the sale to the court 
for its approval and confirmation as required in actions for 
foreclosure of mortgages as in the case of Mebane v. Mebane, 
80 N. C ,  34, This is however s suit to redeem, rather than 
to foreclose, and if there is force in the objectiori and the 
rule is equally applicable to both, it may be removed in the 
judgment hereafter to be rendered. This wil l  be certified 
f o ~  further proceedings in the court below, 

PJo error, Affirmed, 

A. J, GAMBLE and atrother, Adn~rs, V, M. -4, WAT'I'ERSOX and 
others, 

Safe fov Assets-Exemptions-Practice. 

Where, in rt proceeding to sell cleacended ladd for assets, it appears 
by admissions in the pleadings that the debts contracted by the de- 
ceased before the adoption of the hamestead exen~ption exceeded the 
Value of the permnalty, an ~nconditional sale should be ordered ; and 
i t  is error to discriminate in such order of side between debts incurred 
before and after the passage of the homestead l a w .  Snch cliscrimi- 
nation can only be exercised, if a t  all, When the proceeds of the land 
sold are brought into court for distribution, 

(Hinsdale V. Williams, 75 N. C.! 430; Edwards v. Kearaey, 96 U. .8., 
595, cited and approved,) 

SPECIAL PROCEEDIN@ commenced in the probate court 
and heard on appeal at Spring Terrn, 1880, of CLEAVELAND 
Superior Court, before McKoy, J. 

The plaintiff's, administrators of R. N. Watterson, not 
having personal estate of their intestate to pay his debts, 
applied to the probate judge for license to sell a tract of 
land which descended to the defendants his heirs at law, 
The petition alleges the value of the personal estate to be 
about $160, and the debts to be some $400, of which half 
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were contracted before the adoption of the constitution of 
1868, and that the land proposed to be sold consists of fifty 
acres worth two dollars and fifty cents per acre, 

The  adult defendant makes no defence and the other six 
infant defendants, by their guardian ad litern, answer ad. 
rnitting the facts charged and asserting their right of home. 
stead in the land and its exemption from sale until the 
youngest of them arrives at  fbll age. The  license as asked 
was granted by the probate judge, and on defendants' appeal 
so modified in the superior court as to authorize and direct 
a sale of the land for the payment of those debts only which 
were contracted before the homestcad exemption was givne 
by law, and from so much of the modified order as restricts 
&he purposes of tho sale, the plaintiEs appeal. 

No counsel for plaintiffs. 
Messrs. J,  L. Webb and Gilliam & Gatding, for defendants, 

SMITH, C. J. The necessity of the s a h  is apparent, and 
hpon the estimahs the proceeds thereof will be insufficient 
to pay the liabilities of the intestate which are paramount 
to the right of exemption. It was not therefore a t  all neccs- 
sary to anticipate a question that may arise in the probate 
court upon the settlement of thc ad. nistration and the dis- 
tribution of the fund amoog the i d t o r s ,  and which was 
not then before the court. 

I t  is true, if the application had been for leave to sell the 
land, subject to the homestead encumbrance, for the pay- 
ment of debts subordinate to that right, i t  would have been 
refused under the law as declared i n  Hinsdale v. Williams, 75 
N. C., 430, and-it is equally clear that according to the deci- 
sion of the supreme court of the United States in Edwards v. 
Kearzey, 96 U. S., 595, overruling previous adjudications i n  
this court, the land is not exempt from liability for debts 
contracted before the constitution eonferriag the right of 
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homestead went into operation. But  when by a sale t he  
homestead is destroyed and all benefit of the exemption lost 
to those for whom i t  was intended, i t  is quite a different 
thing to appropriate the proceeds to the satisfaction of one 
class of debts, and to exclude the other from all participa- 
tion therein : and i t  may be (we do not now express a n  
opinion gpon the point) that the date of the contracting of 
the debt becomes immaterial, and the fund is to be applied 
under the general law regulating administrations of insolv- 
ent estates. There is no error in granting the license to sell, 
and the question as to the appropriation of the moneys i n  
the hands of the plaintiffs belongs to the probate judge first 
to determine, subject to review in the superior as a n  appel- 
Pate court, But the attempted restriction put upon &ha 
license, when the whole land must be sold, is unauthorized 
and erroneous, and we so dec!are i n  order that i t  may not 
obstr~zct the decision of the court upon the point, should i t  
hereafter arise. I n  this view only can the appeal itself be 
entertained. This will be certifizd to the end that further 
proceedings be had in conformity with the l aw  as declared 
iu  t h q  opinion, for which purpose so much of the order as 
restricts the license is reversed. 

Error. Refrersed, 

Mi. F. WASSON, Sheriff v. Ed 0. LINSTEIi and others, 

Sherif-False Beturn-Liability of Deputy-E~ecutiosz of $'rod 
cess-Practice-Isguc8- Euidence-Deposition. 

1. In an action by a sheriff upon the bond of a clepaty (conditioned for tllc 
faithful performance of duty and to iademnify the sheriff for his acts 
and ornisaions) based upon a judgment rendered in another actiola 
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WASSON v .  LINST~R, 

against the sheriff on accotmt of the following falae return endorsed 
upon process by the deputy, "came to hand 1st Sept,, 1969, a t  11 
o'clock; defendant not to he found in my county," the falsity in the 
return upon which the judgment was rendered being the return of 
' not to be found ;" It ucrs held, that in submitting issues to the jury 
it was not error to exclude an issue offered by the plaintiff sheriff in- 
vslving the fal-ity of the return generally, but that the proper issue 
was one in which was involved only the falsity of that part of the re. 
turn npon which the judgment in the former action against the sheriff 
wss based 

2, In  such action, the deputy is not liable even if his return as to the 
time the process came into his hands was false. 

3. 111 such action, evidence that the plaintiff had had opportunity to 
sewe the process while in his hanlls and before he had placed it  in the 
ha l~ds  of the defendant is admissible either as original evidence or in 
rebuttal of the  plaintiff"^ testimony ; for if the return was false by no 
act of the defendant after the process came to him but by the prior 
neglect of the sheriff, there would be no ground of recovery. 

4.  An oflcer, notified of the necessity of prompt measures for the ex? 
cution of process placed in his hands for the arrest of a party, owes 
the duty, quitting everything else, to make an effort to effect the 
arrest. 

6. Where a sheriff sees the return endorsed upon process by a deputy 
before the same is delivered into the clerk's offlce, and with a knowl. 
edgc of the facts allows the return to be made, it is in law and fact 
his return, and he cannot hold the bond of the deputy responsible al- 
though the return may be false. 

6.  I t  i. too late to object on the trial of an action to the reading in evi- 
dence of a deposition which has been on file for six years without ob- 
jection or noticc'of objection, during which time the action had often 
been continued by counsel and had been removed from one c ~ u n t y  to  
another. 

{Kwchner v. Reilly, 72 N. C., 171; Katxenstein v. R. & G, R. R. Co., 78 
S. C., 286, cited and approved.) 

CIVII, ACTION removed from Iredell and tried at  Spring 
Term, 1880, of WILKES Saperior Court, before Buxton, J. 

The case is that on the 31st day of August, 1869, J. T. 
Long sued out a summons against R. M. Johnson returna- 
ble to spring term, 1870, of the superior court of Iredell, 



and a t  the same time a n  order of arrest returnable to the 
(clerk's office on the 3rd day thereafter, both of which were 
placed in the hands of the plaintiff (then the sheriff of the 
county) with directions to execute the same promptly, and 
h e  early the next morning, as he alleged,tbetween seven and 
eight oklock put the paper in the hands of the defendant 
(then a deputy sheriff) with similar instructions to be dili. 
gent in  serving the same. 

The defendant returned the process endorsed, " came to 
hand 1st of September, 1869, at  eleven o'clock ; R. ,If John- 
son not found in my county." And thereupon said Long insti- 
tuted a suit against the plaintiff to fall term, 1870, in  which 
a recovery was effected for the penalty of $500 and costs 
$53, upon the allegation that said return was false, and the  
plaintiff after paying the same and demanding repayment 

of the defendant and his sureties, brought this action ou 
'the bond of indemnity executed at  the time of his ap- 
pointment as deputy. 

Among other things, the defendant by way of defence al- 
leged that the process had been placed in his principal's 
hands on the evening of the 31st of August with notice to 
execute the same at  once, and that Johnson was on the 
streets and other public places and in the actual presence of 
the plaintiff, and that plaintiff kept the same in  his hands 
without e x e c u t i ~ g  it, until Johnson getting information 
thereof made rapid flight so that he could not execute the 
process when i t  came to his hands at  eleven o'clock on the 
next morning. At the trial i n  Wilkes, to which county the 
case was removed, the parties hav;ng disagreed as to the  
issues to be submitted, the judge framed the  following: 

1. Did R. 0. Linster, Hugh Kelly and Hugh  Reynolds 
execute to plairitiff the bond mentioned in the complaint 
for the purposes therein set forth ? 

2. Were the summons and order of arrest i n  the case of 
Long v. Johnson placed by the plaintiff i n  the hands of the 

37 
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defendant, Linster, as his deputy for service on the said 
Johnsou on the 1st of September, 1869? 

3. If so, could the defendant, Linster, by due diligence 
have executed the same after receipt by h i m ?  

4. I s  the return oil said summons and order of arrest o r  
either of them made by defendant, Linster, to.w;t : " R. hi. 
Johnson not lo be found in my county," a false return? 

5. If said return was false, did plaintiff have knowledge 
of its falsity, and consent to the return as made by his 
deputy ? 

6. Has tlie plaintiff been damaged by the said false re- 
turn of his depnty made without hia knoiledge or consent; 
and if so, how much?  

To these issues the plaintiff objected and proposed the 
three following as a substitute : 

1. Did R, 0. Linster, Hugh Kelly, and Hugh Reynolds 
make and execute the bond carned in the plaintiff's com- 
plaint ? 

2. Is the return on the summons and order of arrest, o r  
eithsr of them, sued out by Long v. Johnson, made by R. 0. 
Linster as deputy sheriff, and is it a false return? 

3. Has  the plaintiff been damaged,md to what amount 7' 
The issues offered by the plaiutiff' as a substitute being 

rejected by the court, the plaintiff excepted, and this excep- 
tion with others taken in the progress of the trial to t11e ad- 
mission of evidence and to tlie i~struct jons of the court 
given and refused (of which a more particular mention will 
be hereafter made) constitute the errors for our considera- 
tion on this, the plaintiff's, appeal. 

Mr. D. M. Fuwhes, far plaintiff. 
Mr. J. $1. Clement, for defendznts. 

DILLARD, J., after stating t l:e case. Of the issues pre- 
sented by plaintiff and rpjected b j  t l ~ c  court, the first one is 
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'the same in substance, aud nearly so in language, as the 
8rs t  of the series presented by the judge, and its rejection 
-of course can be no cause of complaint by'the plaintiff. 

The second issue of the plaintiff was properly refused, and 
the  third one depending thereon ought to and did g o  with 
it. The  bond sued on is a bond conditioned for the faith- 
ful and c o r m t  performance of duty by the defeudant, Lin-  
ster, as deputy sheriff, and to indemnify and save harmless 
the plaintiff against his acts and omissions as  such. And 
beyond doubt,the plaintiff, if he suffered loss by a n  act o t  
.omission of the defendant in his office, and the defendant 
oil demand failed or yefused repayment, could assign the 
same as a breach of the conditions of the bond declared on, 
%and recover therefor. But  in fixing the amount, the as- 
sessment of damages would have t o  be grounded on the 
particular act which dahnified him aud be limited by the 
doss therefrom, and could not be helped out by any othcr 
.act or omission for which the plaintie had not incurred 
aud suffered loss. The plaintiff in his complaint alleges 
%hat he  was subjected in the suit of J. T. Long to the perr  
d t y  of $500, for a false return made by the defendant as his 
deputy  on the summons and.order of aweit issned i n  the 
action of Long v. Johnson, and the counsel of plaintiff i n  
his argument before us urges (and to the same purport in  his 
brief) that his second and third issues looked to  the estab- 
jislltnent of falsity in  either or both of the endorsements 
made by defeudant on said process, and to the assessment 
of damages for either or both, a n d  that by the refusal of 
his issues he was prejudiced. 

A sufficient answer to the exception is, that a transcript 
,of the record of the suit of Long against the plaintiff for 
t h e  penalty for a false return is uot made port of the case, 
so  that  we can see for otirselves whether the penalty was 
alsimed fbr falsity in the memorandum of the time of day 
when the paper came into the defendant's hands, or in tke 
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return, " R. M. Johnson not found i n  m y  county ; " and 
therefore we have to be bound by the judge's statement, 
from which it apgears that the ground on which the penalty 
of $500 was claimed and recovery effected against the plain- 
tiff was falsity i n  the return, "notfozmd," and not i n  the no- 
tation on the process of the time the process came to hand. 
Taking this to be so, if the said rejected issues had been re. 
eeived, i t  would have made i t  possible for plaintiff to re- 
cover damages for a false entry by defendant a s  to the hour 
of the day he received the writs, when plaintiff had never 
been damnified therefor; and we therefore hold the pro- 
posed issues of the plaintiff (2 and 3) were too broad, and 
the rejection of them by the court was not error. 

The  next exception of plaintiff is to the admission in evi- 
dence of the deposition of R. M. Johnson, which was ob- 
jected to f ~ r  want of sufficient notice of time and place, want 
of a sufficient commission, want of a sufficient certificate of 
qualification of deponent by oath or afirlna tion, and because 
of the opening of the deposition without notice, and the ab- 
sence of any order of the clerk endorsed allowing the same, 
to be read. 

The  judge in his statement of the case of appeal finds a n 8  
sends up the fact that the deposition had accompanied the 
papers from Iredell to Wilkes, to which county the case was 
~emoved  for trial, and had been on file for six years to the 
knowledge of both sides, and that the cause had been often 
continued by consent, and no objection made to the deposi- 
tion or notice of objection given, until the salne was offered 
to be read in the midst of the trial. 

Under the circumstances of the case, without passing oni 
the grounds sf objection, seriatim, we concur with the judge 
that they Rere to be deemed waived, and there was no error 
i n  allowing the deposition to be read, on the authority of the 
eases of Kerchner v. Reilly, 7% N. C., 171, and Katzenstein v, 
R.&G.R.R.Co. ,78N.C. ,286.  
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WASSON e. IJNSTEEC. 

In  the course of the trial, the plaintiff, deeming it mate- 
rial to show that the falsity of r d u r t ~  for which he had beeu 
subjected consisted in no particular in his own doings or 
omissions, while the papers were in his hands, introduced 
himself as a witness, and testified that the writs came to his 
hands on the morning of the 1st of September and not on 
the day before, to-wit, the 31st day of August as had been 
testified by Mr. Armfield (Long's attorney) and that he had 
not been with Johnson in the Masonic Lodge on the night 
of the 31st of August, nos seen him anywhere during the 
week. And to combat this proof and show an opportunity 
to plaintiff to execute the writs after they were delivered to 
him, a s  testified to by Mr. Armfield, the defendant ooffered 
to show and  was allowed by the court against the objection 
of the plaintiff to show by R. M. Allisou that plahtiff arid 
Johnson were in the lodge a t  a meeting on the night of the 
31st of August, and the reception of this evidence was ex- 
cepted to as concer~~ing a matter collateral. 

The exculpation of plaintiff from fault, in reference to the 
facts constituting the return a false one, was material to him 
and directly involved in his right to recover; for certainly, 
if the return " nat found " wars false by no act of defendant 
after the writ' came to him, but from a neglect of opportu- 
nity in the plaintiff himself to serve them on the occasion 
of the masoaic meeting on the night of the 31st of August 
when the writs were in his hands, there would be no ground 
of recovery in the action against the deputy. And the evi- 
dence of plaintiff, to the effect that he had not been with 
Johnson at the ,lodge, or elsewhere seen him that week, was 
pertinent to put the untrue fact " wd fcund" away from him- 
self, and was essential to his success in the cause. 

I n  this state of things, it seems to us, the testimony of 
Allison was admissible as original evidence, as tending to 
show an opportunity for service of the writs, the main in- 
gredient in the falsity of the return in the plainhi& and 
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besides was cornpetenti as rebutting plaintiff's evidence on 
that point, the same being a matter not collateral but di- 
rectly invoYvedf and necessary to; the main issue in the  cause. 
P\To fact can be cdlaterak bo the issue, which is the only one, 
or one in  8 chain of facts, without which no recovery cac  
be had; and i t  being indispensable to defendant to put  the 
failure of due diligei~ce away from lrrimself, we hold there 
was no error in the admission of the evidence of Allison. 

On the conclusion of the trial, the plaiutiff asked the  
eourt to charge thah if the writ and' order of orrest were 
placed in  the, hands of the defendant on the n~osning  of the 
1st of September, between seven and eight o'clock, as testi- 
fied to by himself, and defendant had made the return 
thereon, " c&me to hand September Ist, 1869, a t  eleven 
o'clock," it was a false return and defendant would be lia- 
ble. His Eonor refused so to cha~ge,  but  in lieu thereof 
told the jury that that matter was not the grievance on, 
which the a c t i o ~  of Long against the sheriff' for false return 
was grounded, but falsity. as coatained in the endorsement, 
KR.  M, Johnson not found in my county." T l ~ e  court 
eharged in substance that an officer notified of the necessity 
of prompt measures to prevent the escape of a party, owed 
the duty, quitting everything else, to make every effort t o  
effect a-n arrest, arid that if Linster, the defet~datlt, did noh 
so do, then he had tno right to return "not found in my 
county," and the same would Be false ; and lhe sheriff hav- 
ing suft'ered from it the deputy and his sureties would be 
liable. But if the plaintiff saw the  letu urn of his deputy 
endvrsed apon the process before the same was delivered 
into the clerk's office, and with a knowledge of the facts 
made n o  objecti'on and allowed the same to be returned, ib 
was in law and fact his return, and he could not hold the  
deputy's bond responsible, a1 though the return was false. 

There is no error in  the refusal of the charge requested 
by the plaintiff, for the reasQn that falsity in the eutry a% 
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t o  the time when the writs came to hand, if any, had not 
damnified the plaintiff and was not a ground on which 
Long'fi recoveryagaimt the sheriff had been sought, accord- 
ing  to the statement of the case by the judge, which in the 
absence of the record of that action we are to asswme to be 
ihe  fact; and this baing so, i t  was proper not only to have 
refused an  issue as to that matter but also the eharge re- 
quested, for reasons alleged in passing  or^ plaiutiff's excep- 
tions to the refusal of the issues tendered by him.  

The  charge on fbe subject of the diligence required of 
Linster after the process came to his hands, and what woulcl 
make the return false as to him, and devolve respoasi'niJity 
therefor on him and his sureties, waB unexceptionable; and 
s o  we are hrougl~t  to the last clause of His Honor's oharge 
in which he told the jury tbat if plaintiff saw the return as 
made out, and knowing all the facts made no objection and 
allowed i t  to be delivered to the  clerk, i t  was i n  law and 
;fact his returra and he could laot hold the  deputy's bond re- 
sp3nsiblu therefor. 

The genera1 rule cerkainly is, tbat one c a n ~ o t  claim to 
recover for an injury when he has contributed or consented 
to the act by another from which the injury comes. Broom's 
Maxims, 201. And in this case khe evidence by plaintif9 
himself was that he saw the return ss made owt by the de- 
fendant a n d  made w objection to the return, " R, M. Jobn- 
son not found in  my county," in ahich  consisted the falsi.ty 
(according to the judge'h: statement of the case) on yhich 
the recovery was sought and effected by Long out of the 
plaintifl; arid if the plaintiff, knowing the diligence that 
had been used Co find Johsson, might have prevented the  
return in the form in wbich Linster had drawn it, as h e  
ccertainiy could, and be did not, he  in law asselating 60 
the  return a s  endorsed with its possible liabilities, and he 
cannot assign the entry thereof by defendant as a breach of 
bis bond. Lf pkinhiff omitbd bo serve the w i i s  w h m  be 
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might, as the evidence of Rllisori tended to show, and turned 
them over to his deputy when he could not, and afterwards 
on being subjected to the penalty for a false return were 
allowed to assign the return of his deputy, which he saw 
and could have prevented, a s  a breach of the deputy's bond, 
i t  would be to take advantage of his o"wn wrong and shift. 
the burden to innocent shoulders. 

We declare our opinion to be that there is no error in the 
refusal of the charge,requ&ted by the plaintiff, nor in that 
given by the coart, and the judgment of the court below 
must be affirmed- 

Na error, Affirmed. 

*STATE v. GEORGE W. SWEPSON. 

dppml- Certiorari - Ameadmeaf o$ Record - Discretiowry 
Powe~. 

3. A certiwari, a s  a remedial writ, win be granted rn behalfofthe state 
in a crimanal action. under the supervisory power conferred upon this 
eourt by section eight, article four, & the constituhion, where it ap- 
pears in the petition that the superior court, on motion of the state ts 
amend the reeord of a trial so as to make it speak t h e  truth, refised t a  
hear evidenee in support 0f the motion upon the ground of it wanC 
of power. 

8. Every cowt hrtis power tcramenditsrecord to make it speak the truth, 
and for that purpose tohear evidence, But the propriety d the amend- 
ment and the particulars wherein it is t o  be made, are mabters ad- 
dressed t o  the discretion of the j,udge, the exercise @f w h i ~ h  is not re- 
viewable by appeal or certiorari. 

+Smith, C. J., having been of counsel far the state, did llet sit 011 the 
Bearing of t h h  ew. 
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(S t& v. Lane,  78 N .  C., 547 ; Bnbbitt, 70 N. C., 81 ; Pndgett, S'2 N .  C., 
514, Brooks v. Morgan. 5 Ired.. 48k; Ih-tsf ield v Jones, 4 Jones, 310 ; 
Parker v .  GiEreath. G Ired., 221 ; Webb v. I l ~ c r I ~ m .  7 Ired., 13'); Ledh 
erwood v. Xoody, 3 Ired., 129 ; State v .  King, 5 Ired.. 203 ; Ilacis, 80. 
N .  C., 382 ; Cmton, 6 Ired., 184 ; Reid. 1 Dev. & Bat., 377 ; Stephenson 
v. Ntepi~emon, 4 .Jones, 472 ; Bright v. Sug.7, 4 Dev., 493 ; Winslow v. 
Andemon, 3 Dev .  & Rat., 9 ;  A n d m  v. Meredith, 4 Dev.  & Bat., 109; 
Freeman v. n h r i s .  Bnsb., 287; Stute v. Smepson, 81 N .  C., 671, and 
8% N. C., 541, doi t ,  eoiilmented on and approvei:.) 

MOTION by the state for a Certiorari heard a t  January 
Term, lSS0, of THE SUPRENE COURT. 

Attorney General and Mason & Deverercx, for the State. 
ICIcssrs. Merrimon, Euller & Euller, 1). G. FowLe and R. C., 

Badger, for the defendant. 

I > ~ J , L A ~ D ,  J. A inotion was made in this case a t  August 
term, 1879, of Wake superior court to amend the record of 
the millute docGet of spring term, 1875, so as to show that  
the defendant,Swepson, was not present a t  the time of t11e 
trial, verdict a i d  judgment, then and there had in the case, 
and the judge presiding refused to hear evidence as to the 
proposed arnendment or to allow the same on the ground 
of a want of pnwer, and from that judgnlei~t the solicitor 
for the state appealetl to this court. 

That  appeal was held unanthorized and t11e same dis- 
missed for reasom set forth in  the opinion reported in  the 
case, State v. Swepson, 82 N. C., 541, and thereupon the pres- 
ent application was made for a writ of certiorari to remove 
the said record and proceedings on the motion to amend in  
said cause into this court, for such action thereon as by law 
map be authorized. So the only question for our consider- 
ation in  this petition is as to the right of the state to have 
the writ prayed for as a substitute for an  appeal, or as  a re- 
medial writ by which to ellable this court to supervise and 
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rule upon the decision of the superior court to entertain tho 
motion to amend the record on the ground of a want of 
power. 

The jurisdiction of this court is appellate, extending to a 
review of the errors of law apparent on the rxo rd  of the 
judgments of the superior courts; and it is original as advi- 
sory in claims against the state, in petitions to rehear its 
own judgment-, a t id in  the s i~pe~vision and control of infe- 
rior courts, And thd mode, by wliicl~ its :+pi)cllate jurisdic- 
tiou is cdled into exercise, is by appeal, w11ic.h is regulated 
by statute, and is in pliice of t l r r !  writ of error from the 
I<iug7s Uelich at law and al)peal ill cl~anc.ery tinder the Eng- 
lish s,jstem; while ill its original jnrirtliction, the mode is, 
in  clain~s against t11e state as prescribed i n  the statute, ir 
pe t i t i o !~~  to rehear as prescribed by the rules of the court, 
and in the supervidou a ~ r d  co~itrol uf the prooeedings of 
inferior courts by ally ~-e~netl ial  writs liecessary to that end 
as plescribed in the constitution, Art. IV,  5 8. 

I n  t l ~ i s  stiite in crilniilal iictions, tlie defendiint may in all 
cnsw appeal and have the judgment agiiinst him reviewed 
for errors of law apparent on the record, or assignable on the 
sttitelrielit of the case of appetil, whicll is in lieu of a bill of 
exceptions ; t ~ p d  so may the state appeal, Lut the right i n  
the case of the state is without any bill of exceptiorqal~d is 
restricted hy the decisiom of this court to errors of law o n  
the  face of judgments adverse to the state 011 demurrer to 
tlie indictment, or on niotion to quash, or in arrest, or on a 
specit11 verdict. State v. Swepson, 82 N. C., 541 ; Alate v. Lane, 
7s N. C., 547 ; State v. Bobbitt, 70 N. C., 81; State v.' Padg&, 
82 N .  C., 544. A i ~ d  in case of appeal lost without laches, 
the accused i n  all cases, aud the state in the instances afore- 
said, may have a wri t  of certiorari f r o i ~  this court as a sub- 
stitute for an appeal. 

From these established rights respectively of the state and 
the de fe~da r~ t ,  i t  results the j u d p e n t  sought ta be smesd- 
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ed, being one in  favor of defendant on a trial and verdict of 
a jury, that the case was not one of those in which our deci- 
sions allow a right of appeal to the state, either from the 
original judgment or that  of refusal to entertain a motion 
of amendment of the record, and therefore 110 appeal lay for 

-- 
the'state. But whether a certiorari may be issued jn such 
cases to bring up the record for our review of the original 
judgment as on a writ of error i t  is not necessary to deter- 
mine, as we are of opinion that upon the case presented on 
the petition under consideration, the writ must be ordered 
upon a distinct ground which will appear in  the furt l~er  dis- 
cussion of the case. 

The court of King's Bench in England always had a super- 
intendency of the inferior caurts, moving thein to exercise 
their proper jurisdiction or withholding them frum exceed- 
ing it, or reversing their judgments, and as a means by which 
to exert snch supervision and control, various remedial writ 
were used, and among them the certiorari in all cases to re- 
move the proceedings from an  inferior court of record into 
that court ; for otherwise it would have nothing to act upon, 
and the proceedings when oertified up were the basis of ac- 
tion for a procedewdo, prohibition, ~uandalnus or reversal for 
error of law, treating the certiorari in  the last case as in the 
liature of a writ of error. 3 Blackstone, 109 to 113, 41 to 43; 
and 4 Ibid, 391, 392; 2 Cliitty's Prac., 353, 364; 1 Tidd's 
Prac., 397, 398,400 and 715. 

This  superintending power of the King's Bench rested on 
the idea of the ~~ecessi ty of such an authority to an orderly 
exercise of jurisdiction by all the inferior courts withi11 their 
prescribed limits, and to a uniformity in the ndroinistratio~l 
of the law; and such its power was often referred to in our 
state, and R similar power was admitted to exist i n  uur su- 
preme court. With us i t  was held in divers oases that the 
wperior court i n  the exercise af supervision a ~ i d  coutrol 
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STATE V. SWE~SON. 

over other courts inferior to itself, had the right to employ 
the writs of recordari or certio~avi according to the character 
of the court whence the proceedings were to be removed, the 
same being ordinarily used as substitutes for a n  appeal, but 
capable of. being used, the first, i n  some cases as a writ of 
false judgment, and the latter, as i n  the nature of a writ of 
error, especially where the right of appeal was not expressly 
denied, but simply not provided for, among which cases may 
be cited the following: Broob v. Morgan, 5 Ired., 484 and 
485; HartsJield v. Jones, 4 Jones, 3i0; Parker v. Qilreath, 6 
Ired., 221 ; Webb v. Durham, 7 Ired., 130 ; Leatherwood v. 
Moody, 3 Ired., 129. , 

I n  the case of Brooks v. Morgan Chief Justice RUFFIN, 
speaking for the court, acknowledged the superior courts to 
have always exer,ised a supervision and control here, as did 
the King's llench in Englaud, a r ~ d  pronounced the existence 
of suc l~  a power as essential wherever law was the true and 
only standard of justice, besides being necessary to a uni- 
form and regular administration of the law. And the 
court there held that in order to the oorrectiorl of errors of 
law in the proceedings of the inferior courts, the writ of 
certiorari was the proper means to be used. 

Io the cltse of the State v. Swepson, 81 N. C., 571, removed 
from Wake to Friinklin, the judge held that  the case was not 
a t  iosue before its rernoval and ordered i t  to be remanded to 
Wake county; and IIO right cf appeal from that order exist- 
ing for the state, the proceedings were brought into this 
court or1 ce?tiorari, and we held the case to have been at 
issue and reversed the ruling in the superior court. And 
but for the existence of a power of supervision in that 
case, the order of removal being sufficiei~t to put the case out 
of Wake court, a d  the court i n  Franklin having refused to 
proceeil in it, there would have been ft total failure of the 
prosecution wit ,out a trial unywhere. 

Such a power of supervision and control perhaps exists 



in  the superior courts under our persent system i n respect 
to the courts inferior to them, but certainly i t  exists in th ig  
court by expressgrant as contained in our constitution, (Art. 
IV, 3 8) whereill i t  is provided that besides the appellate 
powers of the court, i t  shall have power to issue any rem- 
edial writs necessary to its supervision and control of the 
proceedings in the inferior courts. 

Thus i t  would seem indisputable that the court has the 
power to supervise and control the proceedings in the supe- 
rior courts, and to that  end may use any writs necessary and 
proper, of which the writ of c'ertiorari is the appropriate one 
as we have seen. 

The  grievance in  this case is, that .on a motion by the 
state to amend the record of the tria1,verdict and judgment 
of the superior court of Wake a t  August term, 1875, in the 
case of the State v. Swepson, the judge refused to hear cvi- 
dence i n  support of the proposed amendment, on the ground 
of a want of power, and thereupon the only question is, was 
the refusal to entertain tbe motion for the reason alleged 
such an error as  to require correction in the exercise of the 
supervisory power conferred on this court, and is the writ 
of certiorari a fit and proper writ to be issued ? 

Of the power of the superior court of Wake, and indeed 
of any court, to amend its records and for that purpose to 
hear evidence, and thereupon to so amend the record as to 
make i t  speak the truth, there can be no doubt. State v 
King, 5 Ired., 203 ; State v. Davis, 80 N. C., 384 ; State v. Cra- 
ton, 6 Ired., 164; State v. Reid, 1 Dev. & Bat., 377, and other 
cases. But i t  is equally well established that  the propriety 
of an  amendment and the particulars wherein i t  is to be 
amended are matters discretionary with the judge, and if in 
the exercise of his discretion, the amendment is refused then 
no appeal nor certiorari in the nature of a writ of error lies 
to review his judgment. Stephenson v. Stephenson, 4 Jones, 
472 ; Bright v. hhgg, 4 Dev., 492 ; k l o w  v. Anderson, 3 Dev, 



& Bat., 9 ; A n d m  v. ikferedith, 4 Dev. & Bat., 199 ; and Free- 
man v. iUorris, Busb., 287. 

If however the judge refuse to entertain a motion to 
amend and to hear the evidence on the ground of a want 
of power, then he  fails to exercise his discretion, and tllerein 
a. question of law is made, which is reviewable on appeal 
where that is dlowed ; and in state cases where no appeal 
is allowed, i t  is an  error which may be brought up and re- 
viewed in the exertise of the supervisory power of this 
court by a writ of certiorari, as was done in the case of State 
v. X~cepsw, 81 N. C., 571. 

It is our o ~ ~ n i o n ,  taking the facts stated in the pctition 
20 be true, there was error in the r'efusal of the judge, on tile 
grouiid of' a want of power, to entertain the motion of the 
state to amend the record, and being satisfied of our jurisd 
diction to have the record certified into t h ~ s  wur t  for super- 
vision hy u ~ ,  it is ordered ttlal the writ of certiorari prayed 
for be issued returuable to the next term of this court. 

PER CURIAM. Motion allowed. 

STATE V. WIT,J,IAM 11. HAX. 

9. An appeal lies to this court from an inferior court mediately througli 
the superior court. (Act 1879, ch. 141, construed.) 

2. Justices of the Peace have exclusive origiml jrrrisdiction of the of; 
feuce of disposing of mortgaged property. 

INDICTMEXT for a misdemeanor tried ou appeal at  Spring 
Term, 1880, of ALLEOHANY Superior Court, before Burton, J 



Motion i n  arrest of judgment  allowed, a n d  the  state apa 
pealed. 

Attorney General, for the  State. 
No counsel for defendant, 

DILLARD, J. T h e  defendant n7as indicted in the ihferiot 
court of Alleghany county i n  two bills, found a t  different 
terms, in  one charging a sale by defendant of personal prop- 
erty, previously conveged by 11im by a chattel inortgajie fop 
n lawful purpose to one Johnston, with intent to hinder,  
delay arid defrat the  rights of the  said Johnstot~ without specid 

j y ing  the  particular r~rticles so conveyed a ~ l d  sold ; ~ n d  in  
the  other, charging the sawe offe~ice with a variation of 
form ill $0 far only as to d ~ s c r i b e  and name the pnrticular 
articles. At  the  trial of the  cause, the  defel~dant 's  motion 
that  the  solicitor he put  to elect on which bill he ~ o u l t l  
procleed, was overruled, and also his lnotiol~ i n  arrest of 
judgment  for want of an  averment o f  the registration of 
t h e  mortgage, and exception TVHS tilken to t l ~ e  denial of said 
nlotion and an  appeal taken to the  superior court. And i n  
the superior court, hesides the  exception of defendant ill 
the  tratiseript from the inferior c o ~ ~ r t ,  error was acaigned in 
tlie further particulars that  the  i ~ ~ f e r i o r  court had no  origi- 
nal jurisdiction of the offence, th21t the  swle of property was 
not averred to liave bee11 unlnwfr~lly ~n ; tde ,  and tllat. no  
county was mentioned in  the  bill in which the offence was 
said to nave been committed, and  from t l ~ e  judgment of the  
superior court reversing the j u d g ~ ~ l e ~ i t  ot the  ~nfe r io r  court 
and ordering an arrest of judgment to be mtered,  the  so. 
licitor for the state appeals to this court. 

A t  the very threshold, the  question arises, whether und 
der the  act of 1879, ch. 141, an appeal lies from an  inferior 
court mediately through the superior court to this court. 

The provision is "that appeals may be taken from tllis 
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(inferior) court to the superior court in term for error as- 
signed in matters of law in the same manner and under the 
same restrictions provided now by law for appeals from the 
superior courts of the state to the supreme court of the state, 
and the final decision of each superior court shall be certi- 
Eed to the court below, that f ind  judgment may be ren- 
dered;" and upon this phraseology a doubt is expressed 
whether the superior courts are a final appellate tribunal to 
all appeals from the inferior courts, or that a right of appeal 
exists from the judgments of the superior courts to this 
court. 

By article four, section eight of the const i t~t ion,  the su- 
preme court has the "jurisdiction to review upon appeal 
any decision of the courts below, upon sty matter of law or 
legal i~ferknce,~~ and by section twelve of the same article, id  
distributing out jnrisdiction among the courts established, 
or  which mzp be established, power is given the legislature 
to parcel out only such jurisdict.ion as does not pertain to the 
supreme court, and then with a proper system of appeals, 
Considering these two clauses together, i t  would seem cleariy 
to have been the intention of the framers of our constitution, 
that in  all cases a way of appeal to the supreme court should 
exist for the review of the decisions of the courts below, di- 
rectly or indirectly, for errors of law. To hold the legislature 
competent to deprive the supreme court of the power and 
jurisdictior~ to review up011 the appeal of a defendant, or that  
of the solicitor of the state when allowable to him, by an  act 
constituting the superior court a final court of appeals to 
cases in  inferior courts, would be a concession of the right 
by a similar act to make the inferior or superior courts a 
final appellate tribunal to civil and criminal causes tried in 
a justic*els court, and thus the supreme court would be shorn 
of two thirds of its jurisdiction and the suitors correspond- 
ingly deprived of a review of those courts in  matters of law 
by the court of the last resort. 
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'J'he constitution, i n  article one section thirteen, after 
g u a r a n t e e i ~ ~ g  against conviction for crime, except by the  
verdlct of a jury, makes 21) exception in the case of petty 
misdeineanors, and to that extent authorizes the  legislature 
to provide other means of trial, bu t  with appeal ; and this 
r i g l ~ t  of appe:il however provided for in a system of appeals, 
must I)e with the  right in the  party to appeal to tllc supreme 
court, and with power and  jurisdiction in that  court to re- 
view the decision of the  court below i n  matters of lan7. 

Th is  right of appeal to the  supreme court, me do not 
think, was intended to be taken away by the act of 1870, 
c l ~ .  141, uor does any  fair construction of i t  compel such a 
conclusion. T h e  law, before the  act of 1879 %as  passed, 
was that  a party indicted and convicted i n  a n  inferiqr court t 

nligllt appeal to the  superior court, and there be tried by a 
jury de jlovo, arid if a g a i ~ i  convicted, might  appeal to the  
supreme court. Acts 1876-'77, ch. 154, and  Bat. Rev., ch. 
3 1 1  T h e  act of lS79, ch. 141, amends the  act of 
18'76-'77 by providing tha t  appeals mag be taken from the  
inferior courts to the  superior courts "for error assigned i n  
matters of l t ~ w  in  t h e  same manner  and under the  same re- 
strictions provided for appeals from the superior courts to 
the  supreme court, and that  t l ~ e  final decision i n  the  supe- 
rior court shall  be certified to the court below that  final 
j u d g ~ n e n t  m a y  be rendered." 

T h e  statute does not negative the  r ight  of appeal from 
the superior court to the  supreme court which existed there- 
tofore. I t  took away the right of trial by jury on the  a p -  
peal and confii;ed the tria! i n  the  superior court to errors of 
law in  the  court below as the  legislature had authority to 
do under section ttliiteen, article one of the  constitution, 
bu t  left the  pre-existing right uf appeal to the  supreme 
court. T h e  act does not purport to take away the r igh t  of 
appeal to the  supreme court under the  previous law, and if 
i t  may have an operation consistently with tha t  right, i t  is 

3 8 
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the duty of the courts, to that extent, to give effect to it. 
Construe the final decision required to be certified down to 
the inferior court to be one from which the party does not 
desire to take appeal, and the statute will be entirely con- 
sistent with the jurisdiction and power of the supreme court 
and not inconsistent with the right of appeal to it, and such 
we declare our opinion to be is the proper construction of 
the act of 1879 on this point. 

Having settled the right of appeal to this court, in  such 
a case as the present, i t  is not necessary that we consider 
and pass upon all the errors assigned before the superior 

,court on tlac transcript f ron~ the inferior court,as we concur 
(with the court below in the judgment tllat the offence 
charged was no$ within the origin'll jurisdiction of the in. 
ferior court. 

The jurisdiction of the inferior courts extends by the 
ac4 of 1876-'77, ch. 164, $5  7 and 8, to proceedings in' bas- 
tardy (since made cognizable in  a justice's court) and all 
crimes and misdemeanors, excepting those whereof exclu- 
sive original jurisdiction is given to justices of the peace 
and except the crimes of murder, manslaughter, arson, rape, 
assa3lt with intent to colntnit rape, burglary, horse-stealing, 
libel, perjury, forgery and highway robbery, and to appeals 
from justice's courts. I n  other words they come in between 
the jurisdiction of the justices of the peace a l ~ d  crimes ex- 
cepted in the act, murder, &., which belong to the superior 
courts, and th.refore in order to settle the present inquiry 
we have only to ascertain the jurisdiction withill whicll the 
offence charged against the defendant is included. 

By the act of 1879, ch. 92, after giving justices of the peace 
exclusive original jurisdiction of all the offet~ces referred to 
.am1 describs! i 1 the different sections, jurisdiction is given 
them in  the seventh section of the act of all criminal mat- 
ters where the punishment shall not exceed a fine of fifty 
dollars or imprisonment for thirty di~ys, and by referehce to 
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the acts of 1873-74, ch. 31, i t  wili be seen that the disposing 
-of property conveyed i n  a mortgage under the circumstances 
there mentio~red, for which the defendant is indicted, is n 
misdemeanor and  is prlnishable by a fine not exceeding 
fifty dollars, o r  imprisonment for one month, which by 
statute is to be interpreted as thirty days. 

It thus appears that the offence charged againsl the de- 
fendant was within the exclusive original cognizance of a 
justice of the peace and not within the jurisdiction of the 
infer ior~our t ,  and so we must affirm the judgment of the 
court belaw, tarid direct a certificate to go down to the s u p -  
.rior court, to the end that judgment on the conviction sf 
.the inferior vourt of -Alleghany may be al+rested. 

PER CCKIAM. X o  error. 

Appect l- Bac t  iee. 

8. A defendant who has been convicted in the iaferbr court is not eir- 
titled to a tvinl de noco before a jury upon an appeal to the superior 
court, but only to a review of the questions of law passed upon by the 
inferior court. 

2.  Upon suc l~  ah appeal the apl3ellant must present foithe consiclerstioll 
of the appellate tribunal a "case l 1  made and settled, embodying the 
points in coutroversy in 'the court below, in the same manner as on nu 
appeal ffom the superior to the suprenie court. 

(State v. bvalke~", SQ S. C., G9G; Slate v. Muway, 53 N. C.,  364; State v. 
Poloell, 74 h'. C., 270, cited aud approvecl.] 

INDICTXENT for larceny, tried a t  Spring Term, 1880, of 
CHATHAM Superior Court, before Seymour, J. 

The dekndamt was i-ndided and tried hy a jury in the 
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inferior coart of Chatham. Tile bill contained two eonntis, 
one for larceny the  other for receiving. The  jwry found. 
him guilty of larceny only. There was a mation by defen- 
dant to arrest the judgment, wlrich was overruled and t h e  
defendant was sentenced to fire yews imprisounzent in the 
penitentiary at  hard labor,fro~n whicl~ judgment he appealea 
to ths  superior court, where a t  said term tlre case was called 
for trial, and His IEonor having :rnaounced that it did rlot 
appear there was any 'kcaese " made and settled upon appeal, 
the defendant's counsel moved for and insisted upon his 
~ i g h t  to a trial de wvo in the snperior court,But the m o t i o ~  
was denied, and i t  was adjudged that there being no  case as 
required by law, the cause be ren~anded to the inferior 
covrt to be proceeded in according to law, and the defend- 
an t  appealed. 

Attorney Gnte?-cnlp for the State. 
HI-. J. H. Headm, for defendant 

ASHE, J, The record im this case presents two questions. 
for the consideration of this court: 1. Whether a clefend- 
an t  who had been tried and convicted by a jury in the infe- 
rior court, upon his appeal to the superior court has a right 
eo a trial by a jury de novo in that court ; and, 2. Whether 
there was error in the ruling of His Honor in  remanding 
the case to be proceeded in  acco rd i~~g  to law. 

T11e first question bas been decided at this term in the 
ease ofstate v. I'lam, ante, 590, where it was held that  on an ap+  
peal from the inferior to tlic superior court from a judgment 
rendered in the former court upon a verdict of guilty, the 
defendant has no right to a trial de novo, upon the facts of 
his case, in  the latter court, but only to have his case re- 
viewed upon any decision in the inferior court on any mat- 
ter of law or legal inference that  may have arisen on his 
trial in that  court, in  the same manner and under the same 
restrictions provided now by law for appeds from the supe- 
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~ i o r  to the supreme court of the state. There was no error 
i n  I-Tls Honor's holding that the defendant was not ectitled 
to a trial cle noro up011 the merits of his case in the superior 
court, nor in ruling that i t  was necessary in every appeal 
from the inferior to the superior court there sho11ld accom- 
pany the transcript from the inferior court " a case" made 
and settled under the same rules and restrictions as are re- 
qaired in appeals from the superio.r to the suprerue court. 
Act 1879, ch. 141. They innst therefore be taken in  accord. 
ance with the provisions of .section 301 of the Code of Civil  
Procedure. Arid one of the essential requisites of an  ap- 
peal to this court is, tha t  a " concise statement of the case" 
shall be made and filed with the clerk to be tcansmitted 
to this court a s  part of the record, for the want of which 
the  judginent will .be a f f i r d u n l e s s  there iserror apparent 
in the record, i n  which case it would be khe duty of the 
judge to arrest the judgment o r  award a venire de  novo. 
State v. @'alker, 82 N .  C., 896 ; Slate v. Murray, 80 N .  C., 364 ; 
State v. PowLl, 74 N. C ,  270. I t  i s  to be presumed there was 
no error in the record, a s  none is assigned by the defem- 
dank's cm~nsel, mid none found by the judge behw. 

There is no error. Let this be certified to the superior 
court of Chakham county, to the end that  .that oourt may 
certify its decision io the infezios ccourt. 

PER CURIAY. No error. 

STATE v. EZIAS POLLARD and another. 

Appeal- Ch-imiozd Pleading-Practice. 

1, An appeal lies only after a final judgment 3n criminal trials, and not 
Alpon an interloc~~tory ruling. 
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2. A defeiwlant indicted in aninferior c ~ u r t  pleaded " forrrwr acqnittal," 
and "not gnilty.?) The co& reserved the issue raised by the latter 
plea, aiid proceedeil to try the question of '(foriner acquittally' which 
was decided against the aefendant, and he immediately appealed to the 
superior conrt, where the ruling below .was affhmed, and the cause 
was remanded to be proceeded with on the plea of "not guilty;" 
Held, that, in strictness, the appeal should liaye been disnlissed by the 
judge as prenzature, but that as the procedendo answered every practi- 
cal purpose, the judgment of the ~ ~ p e r i b r  court should be affirmed. 

(State v. Potter, Phil., 338; State v. Iiinson, 62 N. C , 343, cited and ap- 
proved .) 

~ N D I C T M E ~  for killing live stock t r i d  at  Spring Term, 
1880, of PITT S u p r i o r  Court, before Az)eery, J. 

The defendant bppealed f r o ~ n  the ruliug of the judge be- 
low. 

Attorney General, for the State. 
Messrs, Latham & Skinner, for defeadaat. 

SMITH, C. J .  The defendant is charged with killlng eer- 
tail1 live stork, runni rx  at large i n  the range, in violation 
of the act of 185% (Eat. Rev., ch. 32, $ 94,) and upon his 
arraigrm~nent with ntheas in the inferior court d Pitt,  
pleaded a former acquittal a d  not guilty. Tbe  issue upon 
the first plea was submitted to the jury and that upon 
second reserwed by consent, and  the jury rendered a special 
verdict. The court was of opii?ion, and so decided, that 
the facts fmnd were insuficient lo sustain the defence, a n i t  
without further proceeding the defer&nt appealed to the 
superior court. His Honor affirmed the ruling of the infe- 
rior court and ordered his judgment to be certified t o  tb 
end that the said court proceed with the csuee and the de- 
fendant appealed to this court. 

The  inferior court, after its decision against the defendant 
upon the first plea, should have at  once proceeded to iln 
panel another jury to pass upon the other plea of not guilty* 
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111 England this is allowed only in trials for felony, and in 
misdemeanors the one verdict is co~iclusive, and the court 
proceeds lo final judgment unless perhaps in particular 
cases it may be relaxed. But in this country no distinction 
i.;; made in this particuiar between felonies aud misdemean- 
ors, and in  all offences the defendant failing in his plea of 
former conviction or acquittal, is entitled to a trial of his 
plea of "not  guilty." 1 W l ~ a r .  Cr. L U W ,  5 572. We pro- 
pose to refer to a few adjudications on this point: 

I n  Him v. Ohio, 1 Ohio, 15, the defe~idant beilig charged 
with selling spirituoas liquors by the small measure, pleaded 
:I license, to which the state demurred, and the detnurrer 
was sustained. The court of comnlon pleas thereupon pro- 
ceeded to judgment, The appellate court, reviewing this 
action says : " After sustailling the dernurrer to the special 
l'lea, the judgment of the court shonld have been wspo~tcleut 
ozistev. In s criminal tase in this state a defendant cannot 
waive n ju ry  trial in  aug  other way than by ,z plea of 
guilty." 

I n  Comnzonwealth v. Goddard, 13 Mass ,456, the indictment 
was for an  agsault and battery, a n d  the defendant pleaded 
a former conviction, to which there was put in a demurrer, 
aiud PARKER, C. J., deliverir~g tlle opinion, lays down the 
rule thus: "iT7hen the plea is found against the defendant in 
tllis country, he will be ptlt to plead agnin to the indictment, 
iind the trial will proceed as if no previous proceeding had 
passed." 

I n  Barge v. Cornrnonzoealth, 3 Penn., and Watts (Pent].) 
262, tbc defendant pleaded an acquittal anct not guilty to 
a11 indictment for a rnisderneanor, and Grcsos, C. J., uses 
this s ig~i f icant  and forcible language : " The same justice, 
not to say humanitr ,  which originallv dictated a judgment 
of respondeat ouster in felony, dictates the same judgnlent i n  
gases of misdenlesr~or where the defendant's special plea in 
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bar Iins been determined ageinst h im 011 matter of law, tuid 

the  case ought tl~c~efore to lmve beet] put to the jury on thc 
ple:r. of " not guilty." 

The same enlineilt judge in a similar case, r e f e r r i~~g  to 
the English practice tv11icll ordiu,irily, :ls JTr. CI-IITTY snys. 
denies to the defendant i l l  petty offc~~ccs the right to plcntl 
over, and which may in the discretion of the court be ac- 
corded in special cases, speaks tllus: "Liitening to the  voice, 
not of humanity, but  jostice, we have carried tllis cli~rretion 
a single step further by applying it  to all cases without re- 
gard to the  punishment, in whicll thc plea contains no con- 
fessiori of facts which constitute guilt." Poster v. Comnlora- 
weulth, S Watts & Serg., 77. 

I t  is true, double pleading is allowed only in  civil case$, 
under the statute of Ann,  as wns said by PICARSON, C. J., i n  
State v. Potter, Phil., 338, and tllc jury could not be i ~ n -  
paneled to try at one t i n ~ e  more that1 the issue of a s i t~g le  
plea, but the difficulty is obviated by allowing tile second 
plea and jury trial of it, after the verdict on  preceding 
plea, and the reasonstblenes~ of this practice commends it- 
self to our approval. Indeed it  would seem that jnrlgttlent 
could not be regularly pronounced excCApt upon confessior) 
or a verdict establishitlg the defendant's guilt. This  is in- 
ferrible from the provision that when the defendant will uot 
answer directly to the indictment, the court shall order the 
plea of not guilty to be entered. Bat. Rev., ch. 83, § 74. 

While the  remark o-f the eminent Chief Justice is correct, 
that  a plea of former conviction implies at] adlnission of 
the crirninitl act and  is inccj!?sistent with an absolute denial, 
i t  is not true, as i n  our case, when the plea is a fortner ac- 
quittal, for i t  may be equally true that he was not and is 
not guilty of either charge. 

The technical reason for not admitting, to be passed on 
at one and the same time by a jury, two incompatible pleas, 
caunot prevail against a well established practice, which 
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admits  them to be nrted on it) sucvession, :\lid it is not m a  
terial that  h , t l l  :)re c ~ ~ t e r e t l  :it clllce and the t r i d  of olle 
postponed until after the  trial of the  other. 

I n  this view then the cause has t ~ o t  beeu finally deter- 
millet1 in  the court where the  prosecntioa originated, and  
tile issue upon the plea of not, guilty remains still to be dis- 
posed of. It is needlejs t o  tnultiply t~uthorit ies w l ~ i c l ~  set- 
tle t l ~ e  point thtit an  a p p e d  lies only after a f i n d  j u d g m e ~ l t  
i n  criluiuiil trials a n d  not upou an  intellocutory ruling. 
State v. Hitwon, 82 N. C., 540, and  cases therein cited. 

A n  appeal f r o n ~  tlie inferior to thc superior court, by the  
expresswords of the  act of 1879, ch. 141, is nilowed "for 
error i\ssigt~ed in  matter of law in the same manner  u l ~ d  
under the  s,ltne restrictions provided now by Inw for app,e~\ls 
from the superior courts of the  state to the  supretnr court of 
the  state," and tilerefore the  defet)(l:int1s c~ppeitl to the  supe- 
rior court ought to have been dismissed, and the. inferior 
court left to proceed with the  cause. Ba t  as tile order of 
procedevdo accomplishes tile F R I ~ I ~  purpose as the  dismissal 
of the  appeal, we affirm the judgment,  and this will be cer- 
tified that  the inferior court may be directed to proceed with 
the  t r i i~ l  of the  cause. See State v. Hmz, 590, and State v. 
T l ~ o m p s o ~ ~ ,  506, decided a t  this tertn. 

PER CURIAM. KO error. 

Assault and Buttery-Jurisdictioj~. 

The act of 1879, oh. 93. $5 G, 11, does not render it necessary tlint a bill 
forlnd by tlie grand jury of the superior court for zn a=snult and bnt- 
tery shoold aver that a deadly weapon wns ~ ~ s e d ,  th i t  any s:rious 
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d:~~n:ige m s  dol,e, thnt ;is months I ~ c l  elnpetl before the finding of 
the bill, or thnt 111c otl'enre wiJi columittcd within one ~ii i le of the 
co r~r t  c l~u  iug t1.e session thereof. The c l ~  f ndnnt, mult r tlie p ~ e n  of 
not guilty, mny negative the ehistence of the j111i.cliction:il foets. 

{Yt i i te  T. X m i e  and Huopcr. 82 N. C.. G50nncl GG3; State I-. TVntfs, 10 Ilecl., 
369; State v. Caudle, GY R-, C'., 3C; Staler-. kVise, GG S .  C., 120, citcG 

: I  u tl ;~pproverl.) 

S ~ I I T I T ,  C. J .  I11 6tn ic  v. JIoocc a n d  ,)'t:rte v JILIo~cI', de. 
clcictl a t  tlie 1,1st t e r m ,  i t  is  Ileltl t o  be u n ~ ~ e c c s - : l r y  it1 o r d e r  
t o  s a i ~ ~ m r t  t l ~ r  j u r i s d ~ c t i o n  of t h e  su1,erior c o u r t  i n  a n  i u d i c t -  
i11e11t f o r  i!il h > f i i l \ t ,  1\11 t ~ i ~ i t u l t  111111 ba t te ry ,  o r  1\11 ufi'rny, to 
: I re r  ill tire Llll t l i:~t t l ie  offence va s  c o ~ n i n i t t e t l  m o r e  t h a n  
e l s  ~ ~ l n n t l l s  ~ l n  V I O U S I J '  a ~ i d  t h a t  i n w l ~ n  liile n o  jazticsc of tlle 
I c : tw 11:rd ~ : t k e n  oKic.~al cogt i iz :~nce of it ; ant1 t11:it t h i s  m a t -  
t e r  of dcftnc.t ,  li!;e tlrtit a i i s i l ~ g  u,l\(ler tl le s t a t u t e  of l i n ~ i t a -  
t ~ o n s ,  wns :ivailable u n d e r  the 1)Iea of n o t  g u i l t y .  111 one  
i :ise t h e  1 , r o ~ e c u t i o n  is defclated 'Jecnuse i t  i s  ' J r g n n  too soon ; 
j l i  t h e  o t h e r ,  t h a t  i t  h a s  been  deferred t o o  loeg. T l ~ i s  case 
i s  I l o w e ~ e r  a t t e a ~ p t e d  to be d i s t i n g u i s h e d  oil t h e  g ~ ~ u a d  that 
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Cl~c a s s a ~ l t  is alleged to have been made in the same 111011th 
in which the  bill was found, and the want of jurisdictiol~ is 
apparent upon its face. But  thisfurnisl~es nosufficiel~t rea- 
son for arrestiug the judgment. T l ~ e  averment of :he tit110 
w l ~ e n  the act was done, unless essential to its criluinality, is 
~ o t  traversable, and l~eucc not determined by a general vcr- 
dict of guilty. This is a well established rule in critninal 
trials, arid its scope is greatly enlarged by statute. Bikt. 
Rev , ch. 33 ,s  66; Sta'tule u. IVatts, 10 Irecl., 369 ; Qate v.Caudlc, 
63 N. C., 30; State v. It'isc, 66 N. C., 120. 

There is  no error. This will be ctrtified to the cud that 
judgment be pronounced 011 the verdict. 

P~a t  C'URIA~I. No error. 

STATE v. DAVID BERRIT.  

Wlwre the Iary ti'ntl hy special rertliet thxt the a s ~ n d t  nit11 wl~lrlr thtl 
defendant is charged was conlnlittecl within t l ~ e  six ~ r l o ~ ~ t l ~ s  11c1t Ix~fo~.o 
the li~liling of tile bill of iudictnlc.~~t, tile jnristlictio~l of tlrt: s~lpsrior 
c o ~ ~ r t  is owted, and the case should bc tlis~nisaed. 

(State r. Jfoore, S2 N. C., 639 ; State v. Hooper, l b . ,  Gi3, citrtl ant1 np7 
proved .) 

IXDICTMEXT for an Aesault, tried a t  Spring T c r q ,  1880, 
of PERQUIMANS Superior Court, boforc Graves, 4 

The defendant was indicted for a simple asstrnlt. The. 
jury returned a special verdict, and nmoug other facts found 
by them, was the fact that the tassnult was colnrnitted on or 
about the first day of March, ISSO, which was within six 
months Kefo~e the finding of the bill a t  said term of tho 
court. His Booor held that aczordir~g to t11e ti.u.ding of tt1.e 
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jury upon tlw facts of the case, that  the defendant was 
guilty of at1 a w i u l t ;  but as it also appeared from the bill 
and  tlle finding of the jury, that the indictment was found 
by tlie grand jury within six months after the comlnission 
of the offe'ence, the superior court had no jurisdictioc, and 
!he case was for tha t  cause dismissed. Appeal by the  state. 

A t t o n z q  General, for the State. 
No coul~sel for tile defendant. 

ASHE, J. 111 tliis ruling we hold there was no error. The 
act of 1879, c.11 02, Q 2, gives exclusive jurisdiction to jus- 
t i c e ~  of the 1)ence of all affrays, assault$, arid assaults and 
batteries, and fixes the maxitnum of the  pullishlnent for 
such offences at a fine of fifty doliars or imprisonment for 
Lhirty days. And i t  is provided in section eleven of the 
sillne nc t ,  th;it notliing in " this l~c t  shall be construed to pre- 
~ e u t  snid courts (superior, inferior or  criminal) from assum- 
ing jurisdivt ioli of affrays, assaults, and assaults and batter- 
ies, i f  some juslice of the peace shall not, ni thin s ix  months 
alter the  coniniission of the oitence, have proceeded to take 
cEciu1 cognimnce of the same." 

T11e construction of these s ~ v e r a l  sections of the act of 
1579 given by tliis cotzrt, is, that after six months from the 
con~mission of the offences of affrays, assaults, and  assaults 
;11il1 I~ut tc>rie., the  superior ccru rts have concurrent jurisdic- 
ti011 with ju5tites of the peare, unless they have taken offi- 
c ~ a l  ccynic incc of the wtne withill the six months; and in  
4 t ~ I : I I I I ~ I ~ ~ .  l ~ i l l b  of indictment for sud t  offences, i t  i s  not nec- 

esLnry to ~ 1 r - i ~ -  tilat the offence was committed more than  
*is 1no11t 11s l ~ v f b ~ e  the f i n t l i~~g  of the bill, and that no  jus- 
tic(. 11a.s tiikeu offieial cognizimce thereof Tha t  is matter 
o f  rl~fi~lice like tlie statute of limitations. It is matter yh ich  
go( s to the jurisliction of the court, and may be taken ad-  
va.llt.ige uf n ~ i d e r f h e  plea of not guilty." 8tak v. Jhore, 
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82 N. 6.) 669; State v. Hooper, Ib., 663 ; State v. Taylo~, unte, 
601. 

Within the six monihs, the justices have exclusive juris- 
diction of such cases. And as in this case where the fact is 
found by the jury in their special verdict, that the assault 
with which the defendant is charged was comlnitted within 
six nlontl~s before the finding of the bill of indictment, i t  
was not only proper, but the duty ol' the court, to dismiss 
the case arid discharge the defendant. 

And i n  this connection i t  may not be amiss to suggest, 
that  in cases like this, where the indictment is dismissed ou 
similar grounds, if the justice should fail to take jurisdic- 
tion within the six months, that after that the jurisdiction 
of the superior court would attach, and the defendant might 
be again indicted in that court for the same offence. 

There is no error. Let this be certified, etc. 
PER CUHIBM. No error. 

STATE v. LOVE AKN JONES.  

I Assault wilh Inte~rt to Commit Rape-Eernale May be Guilty of, 

A female who aids and abets a male assailant in an at ten~pt  to coinlait 8 

rape becomes thereby a principal in the offence. 

(State v. Pe~kins, 82 N. C., 681, cited and approved.) 

IKDICTMENT for all assault with intent to commit rape, 
tried at  April Term, 1880, of XEW HANOVER Criminal 
Court, before Meareu, J. 

Verdict of guilty, judgment, appeal by the defendant. 

Attorney- General, for the State. 
The defendant was not represented in this court. 
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DILLARD, J. The indictment contains two counts, one 
charging John Jackson with an assault with intent to com- 
mit  a rape on one Sarah Jane Waldriss; and defendant, 
Love Anti Zones, with being present aiding, abetting and 
assisting j and the other charging in joint terms a simple 
assault and battery. At the trial of Love Ann Jones, (the 
n l d e  defendant not being taken), the jury found her guilty 
of the assault with intent to commit rape in manner a ~ i d  
form as charged in the bill of iudicttnent, and from the re- 
fusal of the court to arrest judgment this appeal is taken. 

The  question presented in this case for review is, whether 
a woman, being incapable in and of herself to commit rape, 
can be col~victed and putlishecl on ti bill charging 8 Inan 
with at1 i~ssirult with intent to commit a rape, and charging 
herself wi th  being present, aidillg, abetting and assisti~lgi 
A t  common lam, rape was a felony, and the rule was, that 
all 1)ersolls who were present aiding, abetting and assisting 
a rnan to cnrr~mit the offence, whether men or women, were 
principal offenders and might be indicted as such, or if not 
present in u legal sense, they might be guilty as accessories 
t efore or after the fact. 1 Russell 011 Crimes, 557 ; 1 Hale, 
P. C., 628; 1 Hawkins P. C., ch. 16, § 10. And by theae 
authorities, it is clear, that if the offence had been rape, in-  
stead of all assault with intent to couimit rape, the pre ence 
of the ferni4le defendant aiding and assisting John Jackson 
in the deed would have made her guilty, and the grade of 
her guilt would have been that of a principal, or jf not 
present but yet aiding, encouraging and assisting it1 the 
crime, her guilt would have been that of an accessory before 
the fact. But the offence charged in the bill of indictment 
in this case is a mere misde~neanor, as decided by this court 
i n  State v. Perkins, 82 N. C. ,  681, and being such, Love Ann 
Jones, if guilty at  all, illctirred the guilt of a principal, the 
r11le beillg that whatever would make a person principal i n  
the second degree or accessory before the fact in a felony, 



makes him or her a principal in  misdemeanors. 1 IVharton 
Cr. Law, 5 2709. Applying this rule to the case a t  bdr, Johll 
,Jackson by the assault with the  intent to  commit the  rape 
was st principal j and so, likeaise, the female defendant 
(although incapable in and of herself to commit the offc~ice) 
hy ildvising, procuring or assisting in its perpetration, il l-  

curred guilt and of the grade of a principal, ~ n d  is reEpon- 
sible as such, whether preser~t or absent at the time of tile 
fact c'omrnitted. 

S-eing that  the female defendant may b.3 guilty a3 a , i l l -  

~ i p a l ,  o u g l ~ t  she not to have been charged in  the bill 11.; a 
principal, a n d  not as giving aid a r ~ d  asjiitance to t ! ~ e  ln.itl 
ill his assault with the unlawful in ten t?  It may be, a113 w e  

inclined to the opioion that  i t  is so, tha t the  awiu l t  with the 
crirnin;d intent might have been charged againat both of 
tile parties accused, as principals, instead of charging J w k .  
son v i t h  the a s ~ a u l t  and the woman with itid and :tssist~r~lce 
to him. But there d o ~ s  not appear to us to be ally vn l i , l  
ol,jectjou to the charge as made. The bill chtlrge.; that 
Jackson made the assault and that Love Ann Jones uitleil 
and assisted I~irn. That is bu t  c h a r g i ~ g  accordir~g to se:)nd 
rate filcts, and they as charged rr~ake in legill eff'ect the case 
of goil t as a prillcipal. Reqina v. Cresham, 1 C. cFt M , 1S7, 

There is no error and this will be certified to the criminal 
court of New Hallover. 

Prm CCIIIAV, No error, 



60s I N  THE SUPREME COURT. 

Assntr/l wifA Irctc?it lo Conwi f t  Rope-Femnle under Ten Y w m -  
Punishment. 

t . , ~ l a ~ ~ f ~ ~ l l y  to carildly know and a h l w  s female uncler the age of ten 
J . C ~ I ~  cn~istitxite~ the crilnc of rape; lrher?fore, one convicted of an as- 
s:tult jyith intent t o  comlnit snch offence is liable to the punishment 
pwwribed ill I3:~ttia's Ileviaal, cll. 32, 5 6. 

(&,lie v. .Jok~is ton,  76 X, C . ,  209; Stnte v. Gtorkey, 63 N.  C . ,  7, cited and 
app1wctl.) 

IXDICTMEXT for an  assault with intent to carnally know a 
fernnle under ten years of age, tried at  Spring  tern^, 1880, 
of WILKES Superior Court, before Budon, J. 

The indicttnel~t cl~arged that the defendant i n  and upgn 
one Mary A r ~ n  Whit!ington (an jnfanl under the age of ten 
years), f'eloniously tnnde an assault, and her the said Mary 
did beat, wound and ill-treat, with intent her the said Mary 
feloniousty and ut~lawfullg to carnally know and abuse, &c. 
The defendant was convicted, tmd his counsel insisted " that 
the offence charged in the i~~d ic tmen t  was distinct from an 
assault with intent to coirlmit o, rape, and that the punish- 
lnent was not prescribed by statute as suc l~ ,  but was to be 
punished cts a (comnloll) misdcn~ennor, the,intent alleged 
being mere matter of aggravation aud not changing the 
grade of the offence." But the court was of a different opin- 
ion and sentenced the defendant to imprisonment in the 
~ ~ e n i t e l ~ t i a r y  for five years, from which judgment the de- 
fendant appealed. 

Attorney-General, for the State. 
The defendant was not i-epresented in  this court, 

ASHE, J. If unlawfully to carnally know and abuse a 
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STATE v. DANCY. 

female under ten years of age is rape, then there is no error 
in the sentence of the court below, but if it is not, then it is 
erroneous. 

The legislature has declared by the act of 1868, ch. 167, 
3 2, that " every person who is convicted in due course of 
law of ravishing and carnally knowing any female of the 
age of ten years or more, by force and against her will, or 
who is convicted in like manner of unlawfully and carnally 
knowing and abusing any feluttle child under the age of 
ten years, shall suffer death." The act of the state of Michi- 
gan, in relation to the punishment of the crime of rape, is  
almost identical with the above section. 111 $he case of 
People v. McDonald, 9 Mich., 150, which was like our case, 
a n  indictment for an assault with intent to carnally know 
a n  infant under the age of ten years, the court held, 
"both these offences are rape, as they come within the com- 
mon law definition of that offence. The distinction between 
them relates solely to the character and amount sf proof 
required to convict of the offence. Force arid want of consent 
must be satisfactorily shown in the case of carnal knowl- 
edge of a female of the age of ten or more, but they are 
conclusively presumed in the case of such kt~owledge of a 
female child under that age, and no proof will be received 
to repel such presumption." 

According to SIR WM. BLACKSTONE rape is the carnal 
krlowledge of a woman forcibly and against her consent. 
4 Bl., 210. LORD HALE, who wrote his Pleas of the Crown 
long after the 18th Elizabeth was passed, which made i t  s 
felony without benefit of clergy to cari~ally know and abuse 
any female under the age of ten years, defines rape to be "the 
carnal knowledge of any woman above the age of ten years. 
against her will, and of a woman-child under the age of ten 
years with or against her will." 1'Hale's P. C., 210. And i n  
this state, the construction given by this court to the second 
8ection of the above act of 1868, (Bat. Rev., ch. 32, 8 2,) is 

3Q 
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$hat i t  is " rape " to carnally know and abuse a female under 
ten years of age. Mr. Justice READE, in delivering tlie 
.opinion in  Johnston's case, 76 N. C.,  209, held that the object 
of the statute of 18th Elizabeth, which is almost identical 
in  its phraseology with tlie latter clause of the second sec- 
tiou of our act of 1868, " was not to create a new offence 
distinct from rape, but i t  was to make such carnal knowl- 
.edge and abuse, rape." And again, in State v. Storkey, 63 
N. C., 7, this court held, "our statute makes i t  Tape carnally 
to know a child under ten years of age, even though she 
c ~ n s e n t . ' ~  

~Upori these authorities, then, we hold that unlawfully ta 
carnally know and abuse a femaie under the age of ten 
years constitutes the crime of rape. Apd the third section 
of chapter 167 of. the act of 1868, (Bat. Rev., ch. 32, (j 5,) 
provides " that every person convicted by due course of law 
*of an  assault with intent to commit a rape upon the body 
.of any female, shall be imprisoned in the state's prison, not 
less than five nor more than fifteen years." This section in  
the act of 1868, followed immediately after the second sec- 
tion of that act, and had direct reference to it, and was in- 
tended to include assaults upon females, whether of the age 
a f  ten years or more. It uses the words "any female," 
which embraces females of all ages. 

The sentence therefore pronounced by His K m o r  upon 
the  defendant was properly imposed, and there js 110 error, 
Let this be certified, etc. 

PER CURIAM. No error. 



Bastardy-Costs-Discharge of Insolvents. 

$. Neither the judge aorsolicitor has thG right to allow a defendant.iA 
bastardy proceedings to take the insolvent's oath and obtain his dis- 
charge withoht remaining in ptisan for twenty days, 

2. I t  is a novel and untenable proposition that the allowance to the 
mother of a bastard sliotfkl be paid by the Cobnty when the father takes 
the insolvent's oath. 

3 .  Proceedingsh hnstarcly being altogether of n Civil chnr~cter,  when 
the defendant is discharged on talrioq the oath of i~~solve~icy,  the law 
as to costs in civil actions pwv&il%, wllercbp the county for whose ben- 
efit the proceedings are institnted is lhhle for the costs of the state, 
but not for the ~olicitor's fees uor for the costs of the defendant. 

:State v, Daaia, 82 N. C., 610; State v. Pate, Bush.. 244; State v. Hiygins, 
73 N. C., 226; State v. Hickemon, Ib., 481, cited a ~ d  approved.) 

PROCEEDIXG in  Rastarcly, heard at  January Special Term, 
1580, of WAKE St~perior Court, before dvery, J. 

This proceeding was commenced b~fo re  a justice of the 
peace to subject .the defendant to the mairitenance of an 
illegitimate child, charged to 'have been begotten by birn 
upon the body of o m  Jenny Green. The case was tried by 
a jury in a justice's court, and the defendant was found by 
the verdict of &he jury to be the fathe-r of the child, and he 
was fined ten dollars and adjudged to pay the mother of the 
-child fi$fty dollars and the costs of the proceeding, from 
which judgment he appealed to the superior court of Wake. 
And at  said term he admitted the paternity of the child, 
and with the consent of the solicitor, was -dlowed to take 
the oath of insolvenc'fr and be discharged. The solicitor 
for the state %hen moved that the cimnty of Wake be or- 
dered to pay the mother the sum of fifty dollars allowed by 
the  justice for the maintenance of the child, but'the motion 
was overruled and the county was ordered by the court b 
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pay one-half 03 &e cc&s 9f the ~ 1 ~ k  md.&eriff and one- 
half of the soliclcor's fee, from which ruling the state np 
pealed. 

Adborney-General, for the State. 
No counsel ip this court for defendant. 

ASHE, J. There is error. In  the first place the defend- 
ant should not have been allowed to take the oath of insol- 
vency without remaining in prison for the apace of twenty 
days. The solicitor had no right to consent to his discharge, 
and the judge no power to dispense with the imprisonment. 
gee Bat. Rev., ch. 60, 1s 26-81 ; Acte 1875, ch. 11 ; State v. 
Davis, 82 N. C., 610. 

The. motion of the eolicitor to charge the county with the 
fine of fifty dollars to be paid to the dother of the child for 
its maintenance, was a novel proposition. If the putative 
father was unable to give the bond for the indemnification 
of the eounty against the maintenance of the child and the 
mother was unable to support it, its condition was just the  
same as that of the other poor of the county, to be sup. 
ported like them iu the manuer prescribed by law. Its be- 
ing the illegitimate offspring of an  insolvent father who 
had escaped the resporlsibility of its support through the 
tender regard of the law for Che personal liberty of the cib 
izen, gave i t  no privileges over the other unfortunate paw 
pers of the couuty. 

I n  overruling this motion there was no error; but there 
was error in the ruling of the court that the county of Wake 
should pay one-half of the costs of the clerk and sheriff and 
one-half of the solicitor's fees. The order seems to have 
been made under a misconception of the nature of the pro- 
ceeding. Proceedings in bastardy are not criminal IIOF even 
quasi criminal, but are civil proceedings ; and the law as to  
the costs therein is the same as in other civil actions or pro- 
ceedinga. St& v. Pate, Busb ,244 ; Rnle v. Higgins, 72 N, 
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C., 226; Bate v. Hid%ew~ra, Ib., 421. This being a civil pro- 
ceeding indituted in the name of the state for the benefit 
of the county of l ~ a k e  and the defendant having been al- 
lowed to take the oatb of insolvellcy and be discharged, the 
county of Wake is liable for the eosts of the &ate in this 
behalf expended, but not for the solicitor's fees or any part 
Shereof, nor for the costs of the defendant. 

Let this be certified to the superior court ~f wake county, 
&hat further proceedings may he had i n  conformity to this 
opinion. 

Error. Rsvers&d. 

STATE v. ARXOLD PARISH. 

O n  trial of a bastardy proceeding, evidenee (by ifself and a~imnnected 
with any fact tending to diwrove the ~eharge against the defendant) 
t h a t  the proeecutrlx had sexual interoourse with pereons other than 
the defendant about the t h e  the child was begotten, is not sudcient 
to  rebut the statutory rpresumption created by dAe oath of the woman, 
and is Lneompetent. And where, upon examination, the prosecutrix 
denies such inteoeourse, the matter being collateral, her answer is con- 
clusive, and it is net error t o  reject the evidence when offered to im- 
peach her ereat .  (Justiees ef the peace now have emlnsive jurisdic- 
tion in s d  eases, under $he ttd of 1879, ch. 9%) 

(State v. Bennett, 25 Pu'. C, 305; State v. Rr&, 78 N. C., 439; Sktev. Pat 
ttereon, 74 bT, C., 157, cited md approved.) 

PROCEEDING in Bastardy, tried at Spring Term, 1880, of 
JOHNSTON Superior Court, before Ewe, J. 

Upon the trial of the issue the mother of the child was. in- 
$rodwed a s a  witness for the skate and t e s a e d  as to the pa- 



ternity- of thecbild m d  t h e  time when i t  was begotten by 
the defendant. She was. asked if she had not been before. 
criminalLy iatitnake with severat men whose names were 
mentioned, and, especially wibb one ' h r ~  Carroll a b ~ u t  and 
just before the time stated when bhe child was begotten. 
These.q~wstbns were a a s w e ~ d  in  $he rwtgative, a d  the de- 
fendant's counsel proposed to p o v e  the sexnal intercourse 
with theso persons, and mwe particularly with Carroll, 
which Jxid been denied. The testimony was rejected and 
bhe exceptiou to this ruling is. the o d y  point presented in 
the appeal of defendant. 

Attorney Qmeml, for blle State: 
Mr. T. M. drgo, fm defendant. 

SMITH, C. 3. We sustain the c~rreetness d bhe ruling of 
Bhe cow~t. Such testimony by itself and ranconnected with 
evidence of the defendant's non-intercourse during the in- 
~erval  necessary to his Icreiug t h e  father, or &her fact tend- 
ing to disprove the charge, was held to be insufficient tc~. 
Qvercome tlhe statdorybpresumptica, a n d  by- ibelf incom- 
petent when ofTered fw t h t  purpose, inc the mse of the State 
v. Ben&&, 75 N. C., 305, and State v,Britt, 78 N. C., 439, and 
when offered to impeach the credit of the witness, the mst- 
ber of the enquiry was held t~ be collateral and. h a  answer 
wncfusive.. State v. Pathmole, 74 N. C., 157. 

The jurisdiction i ~ t  bastardy proceedings is vested by a, 

~ecen t  statute (acts 1839, ch. 92,), exclusively in a justice of, 
the peace, except, as to such as wem pending a t  the time of 
its passage i n  the superior, criminal, OP inferior courts as in 
the present case. 

There is no error and this will be certified to the cousk 
below, 

PEEL c u ~ u x .  No WEQE. 
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BTATE v. DAVID F. BARNETT. 

Bigamy- ll%rvitorid Jv,r&dktio.n. 

Tt is the scecnd marriage while the first wife C living that constitutes the 
crime of bigamy ; and when such second marriage takes place in 
another s i i~tc  the evwris of this s i h e  cannot efike jurisdiction of the 
offence. 

INDICTMEKT for Bigamy, tried a t  Spring Term, 1880,iof 
HENDERSON Superior Court, before Schenck, J. 

This was an indictment against the defendant for tho 
crime of bigamy. The indictment was as follows: The  
jurors for the state upon their oatlis present that David I?. 
Barnett, late of the o o u ~ ~ t y  of Henderson, on the 2nd day 
of June, 1879, in the county of He~~der son  and state o[ 
North Carolina, did marry one Margaret E. Dunberry, and  
her, the said David F. Barnett had for his wife, and that  the 
said David F. Barnett, afterwards and  while he was so mar- 
ried to the said Margaret E. Dunberry as aforesaid, to-wit, 
on the 2nd day of June, 1879, in the county of McNary and 
state of Tennessee, feloniously and unlawfully did marry 
and take to wife one Mary Campbell, and to her the said 
Mary Campbell was then and there married, the said Mar- 
garet E., his former wife beinq then alive, against theyorm 
of the statute in such cases rnade and provided, and against 
the peace and dignity of the state. 

At spring term, 1880, of the said court, the defendant 
moved to quash the indictment, and based his motion upon 
the  ground that the bill of indictment alleged the second 
marriage to have taken place in the state of Tennessee. His 
Honor sustained the motion and the state appealed. 

Attorney-General, for the State. 
No counsel for defendant, 



61 6 IN THE SUPREME COURT. 

ASHE, J. Bigamy was not an  offence at  common law, 
but has been made criminal by statme. Our statute, Bat- 
tle's Revisal, ch. 32, $ 15, declares " if any  married person, 
doth take to him or herseIf another husband or wife, while 
his or her former husband or wife is still alive, the person 
so offending shall suffer as prescribed in section twenty- 
nine." 

By this statute i t  is made a misdemeanor, arsd i t  is t he  
second marriage while the first wife is living that con- 
stitutes the crime. When the second marriage takes place 
in another state, as is alleged in this indictment, the courts 
of this state cannot take jurisdiction of the offence. I t  is 
no  yiolation of the criminal law of this state. " The com- 
mon law consider9 crimes as altogether local and cognizable 
and punishable exclusively in the country wh.ere they are  
committed. No other nation therefore has any righb to 
punish them." Story's Conflict of Laws, 516. I n  the case 
of Folloit v. Ogelin, 1 H. Black., 138, LORD LOUGHBROUGH 
held, "penal l a w  of foreign countries are strictly local and 
affect nothing more than they can reach and can be seized by  
virtue of their authority." Mr. Justice B U L L E R , ~ ~  thesame 
case on a writ of error, said : " I t  is a general principle tha t  
penal laws of one country cannot be taken notice of in 
another,'%nd in a Inore recent case LORD BROUGHAM held 
" the  lex loci must needs govern all criminal jurisdiction 
frorn the nature of the thing and the purpose of the juris? 
diction." Warrender v. Warrender, 9 Bligh, 119, 120. And 
i n  this country in the case of the Antelope, 1 0  Wheaton's 
Rep., 66, 123, Chief Justice MARSHALL, in delivering the 
opinion of the court, said, "The  courts of no state execute 
the penal laws of another." See Story's Conflict of Laws, 
$ 5 620 and 621. We might cite other authorities but i t  is 
unnecessary upon so plain a proposition. 
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There is no error. Let this be certified to the superior 
court of Henderson county, to the end that the defendant 
may be discharged. 
PER CURIAM. No error. 

STATE v. J. R. SELBY and others. 

County Commissioners-Rqcsiring Bridges. 

I t  is not the duty of the con~missioners of a county to take the inillat 
steps for repairing the bridges thereof wlwn they fall into clecay ; it is 
only when their co operation becomes necessary in  a movement started 
by the township board of trustees or supervisors of public roads for 
such repairs, and is withheld without legal excuse, or they refuse to  
provide means to  meet the contract, that  they are criminally ansmera- 
ble for a breach of offlcial duty. 

INDICTMENT against the county commissioners for failing 
to repair certain bridge, tried a t  Spring Term, 1880, of 
HYDE Superior Court, before Graves, J.  

Upon the facts found by the jury, the court held the de- 
fendants not guilty, and Grandy, solicitor for the state, ap- 
pealed. 

Attorney-GeneraE, for the State. 
No counsel for defendants in  this court. 

SMITH, C. J. The  defendants who constitute the board of 
county com~nissioners of Hyde, are charged with a criminal 
dereliction of official duty in  suffering a certain bridge to 
become and remain in a decayed and ruinous condition, 
and in  not conferring with the township trustees and in 
concurrence with them contracting for the reparation there- 
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of. T l ~ e  special verdict rendered by the jury finds that the 
bridge, parcel of the highway, is over a creek twenty feet i n  
width, h:is been hitherto kept up at  the expense of the county 
and was for a considerable time out of repair and  dangerous. 
Upon this finding His Honor was of opinion the defendants 
were not guilty, and in this we concur. 

I t  is the duty of the township board of trustees, with the 
concwrence of the county conzmi.s.rioners, to contract for the 
building, keeping and repairing the neces-ary public bridges 
which the overseer with his assistants cannot conveniently 
construct aud maintain, a ~ l d  to levy the charge on their 
county, (Bat. Rljv., ch. 101, 5 23,aud the expense must be 
borne by the wholc people of tlic county.) 9 42. 

But by the act of 1879, ch. S2, the cotltrol and supervision 
of t l ~ e  pnblie roa(ls in each tow~r;l~ip are comtnittetl to the 
j~lstices residing tliert.in, who are created and styled " The 
l)oarcl of supervisors of ~ ) u l & c  roads." If this hoard is the 
successor of the tourr~ship trustees in  the duty of looking af- 
ter tile county bridges as well, and exercises similar func- 
tions, the bill misconceives the party whose -co-operation 
with the defendants is required for its perforn&ce. This 
may be the effect of tlle ainendatory act. I t  is not necessary 
t r ~ ~ d  ar do not undertake to say how this is. But  in either 
case the bill and the verdict alike fail to point out any  neg- 
lected legal obligation devolved up011 the defendants. The 
towuship trustees or the board of supervisors must enter into 
t l ~ e  contract for construction or repairing, " with the con- 
currence of the county commissioners," in the words of the 
act, by whoso exercise of the taxing power the funds needed 
to meet the obligation are to be raised. But the latter incur 
no guilt by the inaction of others. I t  is only when their co- 
operation becomes necessary in a movement of the township 
board of trustees or supervisors for the reparation of a de- 
cayed bridge, and is withheld without legal excuse, o r ' t h e y  
refuse to provide means to meet tho contract, that they com- 
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mit a breaoh of public duty and,beeome crimiilallg answera- 
ble. No such imputation is contained in the bill, and if it 
were no fact is found to sustain the charge. It is plain 
therefore that  no judgment could be pronounced, and there 
is no error in the ruling of the court. The judgment musk 
bexf i rmed.  

PER CWRIAN. No error, 

STATE v. REUBEN HARDEE. 

Et idenceJudge ' s  Charge-Confessions, what Inducements wig 
Exclude. 

1. An olnlssion to give a particnlnr oharge, not asked 311 the court below, 
cannot be noticed as an exception in this court. 

2. I t  is not error t o  refuse to  charge that confessions are t o  be received 
with caution. The judge may M> charge or not, in the exercise & 
a wise discretion, to be guicted by the circumstances of eaoh particular 
ease. 

3. I t  is settled in this stiite that the confessions d a p ~ i s o ~ ~ e r  o r  the tes. 
timony of an accomplice, though without corroboration in material 
particulars, if believed by the jury, is su@cient to \\arrant conviction, 
and the propriety of giving a caution to the jury to prevent an irn- 
proper oonfldence In its truth must be kft t a  the disoretion of tho 
presiding judge. 

4. The inducement which will exclude a confeeslon must have some ref-. 
ere,nce to the defendant's escape born the criminal charge to  which 
that confession relates. The prornize of some collateml advantage, 
entirely disconnected from the charge, will have no such effect. 

(State v, O'Neal, 7 Ired., 251 ; Moses, 2 Dev., 452 ; Patrick, 3 Jones, 443; 
Graham, 68 Tu'. C., 247; Overlon, 75 N. C., 200; hhsh, 8 Ired., 35; Nar, 
6 Jones, 114; Wiseman v. Cornish, 8 Jones, 218; Stnte v. Hardin, 3 
Dev. & Bat , 407; WilkZ'ITam8, 2 Jones, 287 ; Nobjett, I b  , 418 ; Smith, 8 
Jones, 132 ; Brantlcy, 63 N. C., 518 ; Stoz.key, 63 N. Cqr 7 i Davk* 80 N, 
C,, 384, cited and approved.) 
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INDICTMENT for burning a gin-house, kc., tried a t  Spring 
Term, 1880, of PITT Superior Court8, before Avery, J. 

Verdict of guilty, judgment, appeal by the defendant. 

Attorney-General, for the State. 
Mr. LV. B. Rodman, for defendant. 

S ~ ~ I T H ,  C. J. The defendant is charged in two counts of 
the  indictment, first, with maliciously and unlawfully set- 
t ing fire to and burning the gin-house of J. J. Laughing- 
house, with intent to injure and defraud him, and secondly, 
with the like burrding of his granary, and was upon trial 
found guilty. 

During the exanliri~tion of the witnesses, whose testimony 
is set out in detail, one Laura Slade for the state testified to 
a conversation between the defelldant and herself, in which 
she promised t l ~ e  defendant to marry him if he would tell 
about the burning of the gin-house, and defendant said that 
himself and oue Gray Artis burned Mr. Laughinghouse's 
gin-house and barn, and that after the confession she refused 
to have him. The confession was sought and obtained in  
consequence of an offer of Bryan Grimes to pay her fifty 
dollars if she would get out of the defendant that he burned 
the buildings, ns he had suspected was the filct. No objec- 
tion was ofLred to the admissir~n of the confession. 

The  state also proved t h t  a t  the examination before the 
justice and before it began, the defendant, seeing Laura 
c o n ~ i l ~ g  u p  and being told who i t  was, hung his head and 
saitl, " Lord, that girl is coming here against me." The wit- 
ness stated tha: no inducement of hope or fenr was held out 
to t l ~ e  defencl;cnt and that his confession was voluntary. 
T l ~ i s  evidence was objected to and admitted, and defendant 
cxcel)te(l. Tllere was much other evidence offered, which 
the  state insisted was corroborative of the t ruth of the con- 
fession, and the defendant's counsel in  argument relied on 
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as discrediting the source from which proof of the confession 
came, but i t  is not necessary in our view of the case to be 
set out. 

No instructions of the court were asked for the defendant 
and no objection taken to the charge, except that the court 
omitted to say to the jury, " that evidence of the chrlracter 
of that given by Laura Slade should be received with cau- 
tion, and would not justify a conviction in the absence of 
testimony tending to corroborate i t  in some material par- 
ticular." 

After verdict a new trial was moved, first, for that the 
court did not give the instruction in reference to the credit 
due the testimony of Laura Slade, and secondly, that the 
verdict was clearly against the weight of the evidence. 

I t  has been too often and uniformly held by this court tu 
need repetition or reference, that an omission to cllarge, not 
asked i n  the court below, cannot be noticed as an exception 
in  this court. The instruction, the omission to give which 
is assigned as error, was not requested, nor, except in the 
argument as  to its credit addressed to the jury, called to the 
attention of the court. Htate v. O'Neal, 7 Ired., 261. 

It is the duty of the court to state in a plain and correct 
manner the evidence in the case, and to declare and explain 
the law arising thereon, but he invades the province of the 
jury when he  expresses an  opinion as to the weight of the 
evidence. H e  must decide if there be evidence reasona- 
bly sufficient to warrant conviction, but the jury alone the 
effect to which i t  is entitled. 0. C. P., 5 237. Slate v. Moses, 
2 Dev., 452. 

While i t  may have been eminently proper for the court 
to comment i n  general terms upon the value of confessions 
and of the  testimony of accomplices, as  urged i n  the de- 
fendant's argument, we must suppose these considerations 
were by him pressed upon the attention of the jury, and the 
force of the argument left undisturbed upon their minds, to 
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whom their considemtion properly belongs; and it cannot 
be assigned for error that they were not rehearsed by the 
court, and did not control the verdict. It is not error to 
refuse to charge that confessions are to be received with 
cnution, and still less so when the corlrt is not asked to give 
the instruction. State v. Patrick) 3 Jones, 443. 

The jury alone rnust judge of the aufficiency of con- 
fessions as proving the fact confessed, and to them alone is 
committed that responsibility, State v. Graham, 68 N. C., 
247 ; Stale V. Ouerton, 75 X. C., 200. 

And so it is held that the failure of the court to tell the 
jury that evitlel~ce from near relations, or felIow servants, 
when testifying for one another, was b$ law regarded with 
suspicion was ~ ~ o t  error, E O ~  would it have been so to charge, 
though it would not be improper in  his comments to call 
nttention to the fact. fitate V. Nash, 8 Ired., 35 ; State v, Nut, 
6 Joues, 114; IVisernet~~ v. Cornish, 8 Jones, 218, 

I t  is ~e t t led  in this state that the confession of a prisoner, 
or the tes t i tnn~~y of an  accomplice, though without corrobo- 
tstion in material particulars, if believed by the jury, is 
sufficient to warrallt conviction ; and the propriety of giv- 
ing a cautioli to the jury to prevent an  improper confidence 
i n  its truth, rnust be left to the discretion of the judgei 
State v, f ludin ,  2 Dev. Si- Rat., 407. 

Even the clear perjury of a witness committed on the 
trial does nnt authorize the court to direct, the jury to dis- 
card the testimony, but i t  goes to his credit only. State v. 
H'illiams, 2 Jones, 257; State v. Noblett, Jbid., 418; Stata v. 

Smith, S Jones, 132 : State v. Bmntley, 63 N. C., 518. 
Nor will the court look into the evidence to ascertain if 

the verdict was rendered upon testimony which ought not 
to have convicted. mate v. Storkey, 63 N. C., 7 ; Stale v. Da- 
vk, SO N. C., 384, 

We are not disposed, as in the argument of defendant's 
counsel we are urged to do, to disturb the law long settled 
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and to obliterate the line so often traced, which separates 
the respective functions of the judge and the jury, and still 
less to overstep the bounds which limit our own jurisa 
diction in  appeals generaliy to a revision of the rulings of 
the court below upon questions of law. There is no objec. 
tion to the charge of the court which we call uphold with- 
out passing the barriers of our own jurisdiction. 

It must be left largely to the good sense And discretion of 
the judge who tries a cause to so c o ~ n ~ n e n t  upon the evi- 
dence and eo regulate the proceedings as to aid the jury ill 
exercising their undoubted and exclusive prerogative of 
determining the facts, and the sufficiency of the evidence 
ofrered to establis!~ t l~em.  Such seems to l~t tve  beeu the 
course pursued in the present case, and no just a~lilnadver. 
siou can be n u d e  upon the manner in which the trial was 
conducted aud the m e  presented to the jury. 

While 110 opposition was made to the admission of the 
confession of the defendant to the witl~css Laura Slade, and 

I i t  is found that Itis exclamation on seeil~g her coming up  t o  
attend the preliminary examination before the justice was 
voluntary, as the question may oftell ownr i n  ~)ractice, i t  i~ 
not improper to notice and dispose of it. IVe do so by quot .  
ing, and giving our asbent to what is said by Mr. Taylor in  
his valuable treatise : 

" Passing now," says the author, " to the n:iture of the  
iuducemeilt, i t  may be laid down as a general rule t l q t  in  
order to exclude a c.c,nfessim, the iuducement, whether i t  
assurne the shape of a promise, a threat, or a mere advice, 
must have some reference to the prisoner's exape  from t h e  
criminal charge against him. So a prolnise o f  some n lxe ly  
collateral benefit or boon, as for i~~s t i ince  a pronlise togive t he  
prisoner some spirits or to strike off his I~andcufls or to let 
him see his wife, will not be deemed such an i~~ducernent  a3 
will authorize the rejection of a confession made in conse- 
quence." 1 Taylor Ev., 8 803. 



824 :IN THE SUPREME COURT. 

That  a collateral inducement, having no relation to the 
offence, is a n  insufficient reason for rejecting a confession 
given in response, is concurred in by olher elementary wri- 
ters and sustaiued by adjudicated cases. 1 Arch. Cr. PI., 
127 ; 1 Wh:rr. Cr. Law, Q 686 ; 1 Greenl. Ev., § 229 ; State v. 
Wenlworth, 37 N. H., 196; Commonweallh v. Bowe, 2 Allen, 

(Mass.) 158. 
We find no error and judgment must be rendered on the 

verdict,'and it is so ordered. This wili be certified. 
PER CUHIAM. No error. 

BTBTE V. H-RRISON HOLLAND and another. 

Evidence- ~es t i rnon~ of Accomplice. 

The unsupported testimony of an accon~plice, if it produces entire belief 
of t,he prisoner's guilt, is sufficient to warrant a conviction. 

(State v. Haney, 2 Dev. & Bat., 390; State v. Hardin, Ib., 407, cited and 
approved.) 

INDICTMENT for Larceny tried at  Spring Term, 1880, of 
CHATHAM Superior Court, before Seyrrlour, J. 

The  defendants, Harrisdn Holland and Jasper Fuller, 
were tried at said term, h r  larceny and receiving stolen 
goods. On the trial the state off'ered one Stephen Stone as 
a witness against the defendants. Stone was an accomplice 
and the bill of indictment had been sent against him and 
the others, but his name was erased froni the bill. Stone 
testified to a state of facts which if true proved the defend- 
ants' guilt, but he was entirely uncorroborated. 

The  defendants' counsel asked the court to charge the 
jury that they ought not to find the defendants guilty upon 
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the  uncorroborated testimony of a n  accomplice. H i s  H o ~ i o r  
declined to give the  instructions asked for, but told the  jury 
i t  was unsafe to convict upon the uncorroborated testimony 
of an  accomplice, that  such testimony always went to a jury 
uuder  suspicion, but tha t  if such testimony satisfied them 
beyond a reasonable doubt of the  guiit of the  defendants 
they should  convict. T h e  counqel for the  defendants ex- 
cepted. There  was a verdict of guilty, and  a motion for a 
venire & 110~0.  T h e  motion was refused and judgment sen-  
dered, from which the defendant Holland appealed to this 
court. 

Afto~ney General, for the State. 
iVr. Job Manning, for defendant. 

ASHE, J. We know that in England a defendant cannot 
be convicted upon the uncorroborated testimony of an ac- 
complice. H i s  testimony is allowed to go to the jury to be 
weighed by them for what i t  is worth, when supported by 
other evidence or by circumstar~ces cor~firlnatory of his 
testimony. But  in  this state a diff'erent doctrine obtains. 
Here,  a defendant may be convicted upon the unsupported 
testimony of at] accornplice. 

It] the case of State v. Huncy, 2 Dev. $ Bat., 390, th is  court 
held that " the unsupported testimony of a n  accomplice, if 
i t  produces entire belief of the  prisoner's guilt, is s u f i c i e ~ ~ t  
to warrant  a conviction ; and the usual direction to the  jury 
not to convict upon it, unless supported by other testimony, 
is only a precautionary rneasure to prevent improper confi- 
dence being reposed i n  i t ,  and  the propriety of giving this 
caution mus t  be left to the  discretical of the  judge who tries 
the  cause." T h e  same doctrine is announced i n  the  case of 
State v. Hardin, Ibid., 407, where Chief Justice RUFFIN says: 
"It  is however dangerous to act exclusively oq such evi-, 
dence, a n d  therefore the  court may properly caution the  

40 
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jury, and point out the grounds for requiring evidence con- 
firmatory of some substnntial part of it. But the court can 
do nothing more, and if the jury yield faith to it, i t  is not 
only legal but obligatory on their.conscieuces to found their 
verdict up011 it." 

There is no error. Let this be certified to the superior 
court of Chatharn county, that further proceedings may be 
had in conformity to this opinion and the law. 

PER CURIBM. No error. 

STATE v. DANIEL EEATH. 

1. The  weight of evitlence is always a question for the jarp. 

2. A prisoner offered to prove a collwrs:ltion between a v i t l i e ~ s  :ind an- 
other person, : L I I ~  the same TWS r?jpcted; Nclcl thnt a n  exception t l~ tve-  
to  cannot be snstninecl in this court. where the rliclencc proposccl and 
rrjected is not set o a t  in the record. 

3 I n  n conflict of memory between a jndge ant1 counwl ns to  n h:tt R 
witness had tcstiritd, the jnry were told that  the corwt n~ igh t  be mia- 
talien in the notes of thc lectiniony ~ n c l  t l~ey  corild use the111 to ref1e.h 
t'.eiv memory, but  it mas from the morlth of the w i t ~ ~ e s s  thcy were to  
get the tebtimony 11po11 which to fo~ulcl their verdict; Held,  no c~ ror. 

4. V o l n ~ ~ t n r y  drunkenness is never a n  escuae for the co~nnlisaion of rt 

crime. 

5.  This court will not pncs upon a n  escclptioo which is not shown by the 
record t o  h ~ v e  been taken on the t r i d .  

(S ta te  v.  W o ~ f h i ~ ~ g t o ~ z ,  64 N .  C., 694 ; Ft* fe  v. J o ~ w .  69 K. C., 16 ; SMe 
v. B a l l a d ,  79 N. C . ,  627 ; Stale v. Crockett, 82 N. C , ,  599;  Stale v. Bin- 
son, Ib. ,  597, cited and  approved.) 

INDICTMENT for Murder removed from Clenvrlahd and 
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STATE c. REATII. 

tried a t  Spring Term, ISSO, of R u ~ r s s n ~ o m  Superior Court, 
before NcKoy, J. 

Verdict of guilty, judgment, appeal by the prisouer. 

ASHE, J. On the 25th day of January, 18S0, one Alice 
Ellis, a child, was found dead il! a n  old field in the county 
of Cleavclancl, in the vicinity of the rcsidenee of the pris- 
oner. He r  head was craal~ed as wi th  a stone, and her body 
bore the marks  of violcait ~e - iud  connection. Suspicion 
fastened upon the plisoner. He  was arrested, tried a l ~ d  
convicted by a jury a,t zpring term, 1880, of Ruthcrford 
superior court. 

After the jury returned their verdict, tllcre was a, rule for 
a new trial. T l ~ e  r d e  u-ns discl~arged and sentence pro- 
nounced against the prisouer, from wl~icll he appealed to 
Lhis court. 

There was no esccptioli to the charge of His  I-Ioncr, but 
\he apf)lic:ltlorr of the rule was bused up011 cxccptions whiell 
a rc  as follows : 

1. Tllat the jur? found against the w e i ~ l l t  of evidence. 
2. Bccausr the prisoner oikred to prove by o ~ e  J. Hiclis, 

a witmess for the defence, e c.onver:w t i o ~ ~  hutween the ,inid 
IIicks and  one Bridges on tile 23th of January, ISSO, a t  
" 13nrnt C h i ~ n n r ~ , "  about e i g l ~ t e c ~ ~  miles front the place of 
t,lle homicitle, 1~1th regard to tlle perso11 described in  the 
testimoi~y of Hicks giver] on the trial. The state ob jec t~d  
,?nd the con versatjon wa,s ruled out. To wlriclr the prisoner 
exccptetl. 

3. Because, in the notes of the evidence taken by the 
court, t he  testi~nony of Tilorntorl Ellis was read over to tho 
jury, wl~icli slioc\ed that the tracks were twisting, and  the 
prisoner's co~uwel contended that  the cvidence of Thorntoxi 
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Ellis was that  the boots were twisting. T h e  court told the  

jury that  i n  the  notes of the testimony the court might  
have been mistaken, and would therefore ask the jury to 
.take t l ~ e  notes ouly for tile purpose of carrying them back 
to what the  witness did siiy, as i t  was from the rnoutli of t l ~ e  
~ i t n e s s  they would get teeti~uoiiy upon nrhic11 they were to 
found their verdict, using the notes of t h e  court only for t h e  
purpose of refreshillg their memories as  to wlli3t the witnes.; 
did sag." 

4. T h e  prisoner's counsel asked ihe  court to charge the 
jury, tha t  if the crime with which the prisoaer is charged 
was actually committed by him,  while under  the  influence 
of whisky or by sudden provocation, as some of the evi- 
dence tends to show, and while other evideuee tends to show 
t h a t  the  prisoner and the deceased were perfectly friendly, 
atitl were but a short t ime before such occurrence on good 
terms, then i t  was manslaughter, a n d  not murder.  This 
instruction the court declined to give, as the  evidence did 
not  justify the  charge, and  the prisoner excepted. His  
Honor  overrulecl all the  exceptions and discharged t l ~ e  rule. 

T h e  only question presented for our  consideration is, was 
there error in the rul ing of H i s  Honor  upon the exceptions 
c r  ill his ruling in refusing to give the  instructions prayed 
for. W e  hold there w\.as none. T h e  weight of evidence is 
always a question for the jury. So well settled is this p i n -  
ciple tha t  we deem i t  unnecessary to cite a n y  authority i n  
support of t l ie  ruling of the  judge below. 

Tlie second exception, to the rejection by the court of a 
conversation l~etween t h e  ~ i t n e s s  and one Bridges, cannot be 
~ u s ' n ~ n e d  i n  this court, because the evidence propnsecl and 
rejected is not set out. " The omission to  do so excludes the  
point. For  unless the matter which the  party offers to prove 
is set out,  the  error i n  rejecting it does not appear on the  
record," and  the court is unable to see whether the  evidence 
is relevant or not. State v. TVorthington, 64 N. C., 594, 
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W'e are u n ~ ~ b l e  to see any error i n  his  ruling 011 the  third 
exception. I11 a conflict of nlemory between the conrt and 
the  counsel for t11e prisoner :is to what a witnees hut1 teiti- 
fied, the  court rniqht very j)rol)erly 11:,ve insiste~i ,:[)on its 
notes as  t h e  correct statement of the testirllony of t l ~ e  wit- 
Iless: but  i n  this case His  Honor  eandidly told the  jury that  
the court migh t  be mistaken i n  the ilotes of the  testimony, 
and they might  use tlle notes for the  pur1)osr: of refreshing 
their n?emory as to what 11e did scy, bu t  it was from the 
month of the  witness they were to get the testimony upon 
which to faund their verdict. I t  was fairly, we think,  sob- 
mitt ing tlie question of fact to the recollection of the  jury. 

After these exceptions had been overruled, the  prisoner's 
counsel asked Ihe judge to c l~crge  the jury tha t  if prisoner 
comnit ted the  crime while under the influence of whisky 
or upon sudden provocetion, it was but  inanslaughter. His  
Houor  very properly refused to give this instruction, for 
there was no  evidence iu the  case tha t  justified such a charge, 
A n d  even if there had bee11 evidence tha t  the  prisorier was 
intoxicated, i t  is well settled tha t  voluntary drnnkenness is 
uever an excuse for the cornmission of crime. 1 Wl~ar tdn ' s  
Cr. L, 5 8 33, 41 ; Hawkins B. C., 356,; Bishop Cr. L., 8 5 
488, 489. And  as to the point of provocation there is not 
the  shadow of proof. We cannot conceive how i t  is possi- 
ble a child whose person had been violated and who had 
then been murdered, evidently to suppress the  evidence of 
the crime, could have given any provocation. T h e  idea is 
preposterous. 

T h e  mair, stress of the  argument of the  prisoner's coun- 
sel, before this  court, was upon the point tha t  the  evidence 
111 the case was iiot suEcieot  to warrant the  ju ry  i n  finding 
-a verdict of guilty, and  that i t  was error i n  t h e  judge below 
i n  not SO instructing the jury. But  tha t  exception was not 
taken i n  t h e  superior court, and  i t  has been held l n  this 
mart tha t  a p o i n t  which the bill of exceptions or t h e  case 
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stated shows was not taken i n  the  eourt below, and which 
does not appear uDon the record, canuot be taken in  the  
supreme court. State w. JOVCS, 69 N. @., 16 ; Stnte v. Bwllwd, 
79 N. C., 627 ; State v. C~ockeit,  82 N. @ , 5953 ; S'tate v. I T i ~~son ,  
S2 N, C., 557. But as this is a question of human life Jve 
have carefillly per used all tlle evidence i n  the case, and in  
our  opinion i t  discloses s11ch a series of circumstances which 
when grouped togelher point so convincingly to the  pris- 
oner as the  perpetrator of the  crime with which he  is 
charged, tha t  tlle jnry were nut only well warranted in find- 
ing tile verdict of guilty,  but that  $0 have done otherwise 
would have bepa a flagrant violatioi~ of duty. T h e  pris- 
oner, by their verdict, has been justly dooined to the expia- 
tion of :l crime characterized by the  most bru'cal cruelty. 

There  is no error. Let this be certified to the s u p e r i o ~  
eourt of Rutherford county, that the  sentenci: of thlj law 
may be carried into  execution. 

PER C ~ R I A M ,  No error. 

9. The opinion of a mec1ic:~l expcsrt up011 a matter withiti the scope of 
his profession is admissible evidenee ant1 &tonlcl ba oa~efully weigh&' 
by the jnry. 

2. LI an inclictn~ent for rniirdrr by poison, tn, averment thclt the p r h n e r  
lis ew of its noxious properties, is not esscl~tial. (State v. Ya~arborwg?~, 
77 N. C'., 524, overrulecl.> 

3.  See syllabus in same case reported in 82 W. C., 683. 

(Fllynt v .  Bodenlmmer, 80 N .  C ,205, approved,.aad Statq v. 17urbzrough, 
7.7. N,C., 524, overruled4 
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ISDICTMEST for administering Poison tried a t  Spring 
Term,  1880, of  COX Superior Court, before Sckeuck, J. 

See sanle case reported in  52 X. C., 653. Verdict of 
guilty, judgment, appeal by defendant. 

Attonrey General, for the  State. 
Nessrs.  Gillium'& GGcslling, for defendant. 

SMITH, C. J. This  case was before us at the last term 
upon tl cleluurrer which was overruled ; aud the defendant 
having been since tried and col~victecl of the offeuce impnted, 
i n  llis present appeal assigns for error the  admission of cer- 
tain evidence offered by the state and also moves an  arrest 
of judgrneat for the same defects i n  the  bill alleged and de- 
cided a t  the  former hearing. 

Dur ing  the trial a bottle containing the  mixture wl~ ich  , 
h;ld beeu rdministered by t l ~ e  defendant was produced nnd 
shown to Dr. Lyle, an  admitted medical expert, who stated 
h e  thought lie could tell its ingredients from it<; smell, taste, 
and appearance, but he had made no chemical analysis, and 
h e  was allowed, after objection, to give a n  opinion as to 
what  the  mixture was coinposed of, and its effect upon a 
woman in  pregnancy, wllen taken, and t h e  danger to life. 
T h e  exccptio~i was not irlsisted on i n  tlre argument  of de- 
fenclant'b coui~sel, a i ~ d  i t  is ill our  o1)iniori untenable. " T h e  
opir~ioil of a well instructed and experienced medical ma11 
upon a matter within the scope of his profession and based 
011 personal observntion and  knowledge," as was remarked 
in  E'l'yl~t v. B o c k n h a ~ ~ e ~ ,  50 N. C , 205, " is aild ought to he 
carefully consitlered and weighed by the jury in  rendering 
their verdict." No further conlnlelit on the  point seems 
necessary. 

T h e  sufliciency of the indictment, equally involved i n  
the demurrer and i n  the  motion to arrest the  judgment,  has 



632 I N  THE SUPREME COURT. 

a l x a d y  been decided, and if i t  be still a n  open question, 
our opinion remains uncl~anged.  

T h e  last two counts charge a n  offence a t  common law a n d  
pursue the form set out in  Arch. Cr. PI., 341, and it1 Chitty's 
Cr. Law, 795, wllich mas prepared a year previous to t h e  en- 
actment of 43 George 111, ch. 58, and is taken from the crown 
ofice as stated in the  note to 2 Rus. on Crimes, 522 (333). 
I11 some of the states it has bee11 held tha t  i n  the  absence of 
a n y  statute t!le offence can only be perpetrated upon a wo- 
~ n a n  so far advanced in gestation as to be quick with child) 
and this requirement is met i n  the present bill. But  we a re  
not disposecl thus  to restrict the criminal act. but  to hold 
tha t  i t  may  be committed a t  any  stage of pregnancy. I t  
was deterinined by the supreine court of Pennsylvania i n  
Nilh v. C'onzmo~~tuenlth, 13 Penu. State Rep  , 631, and me 
quote the  clear and forcible language i11 which the princirde 
is announced in the  opinion of COULTER, J. : (' I t  is a fla- 
g ran t  crime a t  con~tnon law to attempt to procure the niis- 
carriage o r  abortioil of the  wornan because i t  interferes witln 
and violates the mysteries of nature  i n  the  process by which 
the hutnau race is propagated a n d  c o ~ ~ t i n u e d .  I t  is a crime 
against nature which obitructs the fountains of life and  
therefore i t  is pnoi3hed T h e  next error assigned is tha t  i t  
ought to have been charged in  the  count tllat the woman 
had become quick. But  although i t  has b e ~ n  so held i n  
hlaisachusetts and i n  some other states, i t  is not,  I appre- 
hend, the  law i n  Pennsylvania,  atld l ~ e v e r  ought  to have 
been t h e  law anywhere. I t  is not the  murder  of a l iving 
child which constitutes the offence, bu t  the  destruction of 
gestation by wicked means and against nature. The mo. 
ment the  womb is instinct with embryo life and  gestation 
has  begun, the  crime may be perpetrated." 

This  enunciation of the law, so careful a n d  distinct in  ex- 
pression, dispenses with the  necessity for furtller discussion. 
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T h e  oLjection to the  sufficiency of the first two coui~ts  
which c l ~ a r g e  tlie atlminlstration of n 1)oisonous sui)stnnce, 
one of t11c.m specifj ing the mixture,  wit], ir i tei~t to kill the 
mother, for waut of a n  avermrnt  that  t l ~ e  defendant ktlew 
its noxioui; ploperties, if b\ell fout~ded, could not  intelfere 
with tllc judgment  to be pronounced upon tlle conviction 
under the other counts, and is therefore not necessary to be 
considered. Such all averment is usually found ill iudict. 
ments c l~nrg ing  the crime of m u ~ d e r  or the a t tempt  to corn- 
rnit i t  by the use of deadly d rugs ;  and in State v. Ya~*Doroziglr, 
7 i  N. C., 324, i t  is said by the court to be a l ~  nys safest to fol- 
low Iollg approved precedents in tllis regard. But we are 
not p r e p r c t l  to concede that such a n  allegation is essc~ l t id  
to the ruiitiitg of tl e bill, wllen i t  c l~arges  the  :-lrlrninistrd- 
tion of poison, a mord whicli ex  vi  le i -mini  imports its f a t ~ l  
propertics ~ i l ~ e n  illtrotluted into the system, with the intent 
to taLe 11uln:.in life. T l ~ e  knowledge would seem to be i ~ n -  
plied in the  v e y  us? n~:ttle of the poisonoils d r u g  wi th  the  
i ~ n p u t e d  purpose. A t ~ d  so it is declared not tr, be a sufli- 
cient reasoil for allowing a writ of error after conviction 
upon an  i l id ic tn~ent  for inurder by poison, tllat i t  fails to 
a w r  that the  p r i ~ o u e r  knew tlle substance eniployetl to be a 
poison, t11011gl1 such a n  averment is always safe. 2 Wliar. 
Cr. Law, $ 1OCiG. 

A t  the  last term the defeildailt's appeal was inadvertently 
entertained instead of being dismissed, as i t  should have 
been, since no  f i i d  judgment had t l ~ e n  been rendered. But  
the  d i s l n i m l  of t l ~ e  al)peal and the overruling of the cle- 
murrer  Il t~ve the same legal effect, in  requiring the c o ~ ~ r t  
below to proceed n i t h  the  case, and we rotice the  course 
then pur5ued that  i t  may not become a precedent in future 
practice and  the  error be a t  once corrected. 

T l ~ e r e  is I I O  error. This  will be certified to the  superior 
court of Macon. 

PER CCRIAM. No error. 
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STATE v. ANGET,O EEITZ. 

1. Whether a n  (rlibi is proved by a defenclnut on t r i d  for n cr i~ninal  of- 
fence is n question for the j1u.y-to be w\.eig:iecl by the111 ill coln~cetiou 
with the  whole testimony-nnd if sho~vl i  to  their f : ~ l l  sntiafaction, it is 
:L good clefcncc. 

2, It is 11ot 1leeess:lry t l ~ t  :L witl~ces shonld be n n  esprit to testify ns t o  
t11t~ i( lr l~ti t ic:~tiol~ of t~.:lclis ; ' b u t  where thc  n.itncss givt.s re:lsons for  
Iwliclving tlie t r : ~ c l s  dc'ie~~ibed to  be those of t l ~ c  :lccuaed, the tvllole of 
11i. tc,<titno:~y s11011lrl go  to  the jnry for tl1c111 to  s:ly ~r11etllcr t he  
gro11:1(1  of 11is o p i ~ ~ i o n  :ire s:~tiaf:~ctory. 

3.  ITenrsny t e s t i~ i~ouy  of t!~e csistcnce of :L 11101) is not ndmissiblc. 

4. D(di~i . :~ t ione  of :I ~ ~ ' F O I I C I .  111:l:lc to  the oficer : ~ f t e ~  11% arrest: bnt not 
in  ply to  ally c11;~l.p tn;ule against liim, were o f i r e d  by him a n d  
ruled out by tlle court ; IIdd no error. 

(State v. Rvaicdon, S Jones, 463; State v. Scott ,  1 I I f i ~ v l i ~ ,  24, cited a n d  
approved ) 

ISDICTMENT for burning a barn  tried a t  Spring Term,  
ISSO, of RUTHERFORD Superior Court, before AVcIi70y, J. 

T h e  defendant was indicted for burning a barn. The 
e r ~ t - l t ~ ~ l c e  against h im .was ciwuulstantial and he reiied for 
his defence upon a n  alibi. 

His  Honor charged the jury i n  regard to an alibi, tha t  if 
proved and established by testimony, i t  mas the iilost corn- 
p ick  and satisfiictory defence that  could be m a d e ;  tha t  
w11e11 not complete, it  could not avail the defendant. 
IYhether an alibi is proved is a question for the  jury. I t  is 
tlie du ty  of the  ju ry  to weigh the whole testimony, a n d  if 
there is a reasonable doubt as  to the  guilt of the  defenclant, 
i t  is the  duty of the  jury to arquit. 'The state, before i t  can 
ask for it verdict of guilty,  must  offer to tho jury such evi- 
dence as will fully satisfy the  minds of the jury of the gui l t  
of the defendant. 
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Exception mas taken to tile charge of His  Honor,  so far 
as i t  relates to the  defence of a n  alibi, and some other excep- 
tions were taken to the admissiol~ and rejection of t e s t i lno~v ,  
as set otit in the  opinion of this court, There was a verdict 
of guilty and judgment  from which the  defendant appealed. 

Attorney Q m e d ,  for, the  State. 
NY. J. C. L. Harris, for defendant,. 

ASHE, J. W e  suppose the  exception to  the  charge mas to 
tha t  pnrt which stated tha t  when an alibi is not complete i& 
eanuot  avail the  defendant. \Ve see n o  error in this, for 
t h e  evidence offered p g a i n ~ t  t h e  defe~lciant was circumstan- 
tial ant3 wust h a r e  rtlised a strong prcsumption of his guilt, 
or he would not have been driven to the  defence of a n  
alibi. If the  proof was of such a character as to raise a, 

violent presulnption i t  would bel~oove t11e defendant to 
malie proof of his alibi to t h e  full satisfaction of the jury, 
a u d  that is what  we understand is  meant  by making com- 
plefepoqf of the  fact, and so we think the jury must have 
understood It, as His  H o r ~ o r  qualified t h e  expression by 
proceeding to say-" whether an alibi is proved is a ques- 
t ion for the  jury. I t  is the  duty of the jnry to weigh t h e  
w11olc testimony, and if thera is a reasol~nble doubt as to 
the  guilt  of the  prisoner i t  is the  dnty of the  jury to acquit." 
There  is nothing in  the  charge tha t  was calculated to mis- 
lead or prejudice the  minds of the  jury. 

T h e  first exception Oo the  admissibility of evidence was 
to the  admission of the testinloily of rt witness, who testified 
i t  was his best opinion tha t  certain tracks found nc:ir the 
site of the burn t  building were those of the  prisoner. T h o  
reception of this evidence mas objected to on the ground 
tha t  the  witness was not a n  expert. It is not necessary that 
n witness should be an expert  to testify as  to t l ~ e  identitica- 
t ion of tracks. T h e  correspondel~ce between boots and  foot- 
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,prints is a matter requiring no peculiar knowledge to judge 
of, and ns to vh ich  any persorl who has  seen both may tes- 
tify. C'0~1111io:~zcectlth v. Pike, 103 hfass., 446. His  testi- 
mony  in  such a case can amount  to nothing more than  his 
opinion as tc the correspondeizce. 

Tliough the opinions of witaesses are  i n  general not evi- 
dence, j e t  on certain subjects some classes of wituezses, as 
for illstance es t~er ts ,  may espress their opinions; a n d  on 
cer ta i r~ other subjects a n y  competent witliess may express 
his  olrinioli or belief. Zt is competent for a witness t o  ex- 
press his op~:iion as to the 1ia11cl-writing of a party or ns to 
t h e  identity of a person. 1 Gret.nleaf on Evidence, B 440. 
And if' it be coillpetet~t for hill1 to give his opiriion :IS to 
t h e  i t l en t~ ty  of' :i !)elson, we can see no reason why he lllay 
not give it  a s  to the identity of his foot-prit~ts. Suc.11 evi- 
dence of ccjurze n.oulil have wore or less twiglit wit11 a jury 
accort1ili:lg :is the witncss hat1 liad tlie means and  o p p r t u -  
nities of f o ~ l n i ~ i g  311 acqunintn~ice with the  tracks of the 
defer~diiilt. 111 the case of the  St& of Iiclnsas v. 610lt(( 1, 14 
ICali., 102, wlrere on a trial for larceny i t  became nwcssnry 
!to ascertaiu wlletlier the w q o n  of the d e f e l ~ i l a ~ t  11ad rnnde 
certain traraks, tlle court admitted the testimony of n witness 
who testified t l ~ a t  i l l  his opinion they were the tracks of the 
rlefcntiu~it's wagon ; lout i l l  L'lat case the  witl~ess testified 
t11:lt lie l ~ a d  exn~nioed  the wagon, observed tlic peculiarities 
of tlie r i ~ n ~ i i u g  gear and had rnetisured the track\. 

111 orrr ca5e the witness who was permitted to testify, tliat 
i l l  his o1)iriion tile tracks referred to were those of the  de- 
feudant. as the  ground for his belief, stated tha t  the  dsf 'el~d- 
a n t  hati IlveJ wit!, h i ~ n  three or four weeks a u d  worn a n  
old pair 01' boots of his, and had twieted them so the witness 
coul,l not wear them. Tile track was p e c ~ ~ I i : ~ r .  '' The 
left foot W ~ . R S  t1.e l'irgest; tlle upper leaiher ran  o w r  the  sole 
$eather, aiitl rnatle a sort of mashing track." 

T h e  bare opir~ion of a witness as to the ider~t j ty  of the 
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tracks shoxlrl have no weight ~ v i t h  a ju ry ;  b u t  wlicn t11e 
wituess gives his reasons fnr entertaining the ()pillion, tllc 
whole of t h e  testimony shonlcl be : l l l o ~ e d  to go to the jrlry, 
for them to sny whether the  grounds of the  ot~inion are 
reasonable and  satisfactory. 

T h e  next  exception is  to the  reception of hearsay testi- 
mony as to t h e  existence of a mob. This  is not one of the  
cases where hearsay testimony is admissible. 

T h e  last exception was to t h e  ruling out t h e  declar a t '  lons 
of the  defendant, made to the oficer after his arrest, which 
were riot in  reply to any  charge made up011 11i1n. The 
declarations were clearIy inadmissible. Mate v. ~3ranclo.n, 8 
Jones, 473; Side v. Scott, 1 Hawks, 24. 

There  is  no  error, Let this be certified to the  superior 
court of Rutherford county, that  further proceedings m a y  
be had according to this opinion and the law. 

PER CURIAM, Xo error. 

BTATE V. WAL'I'ER R .  REESE, 

Ealse Pretence-Description of Properly Obtained. 

3. Cfenerallly, the same degree of certainty is rerlnirecl in the ilescription 
of the goods in a n  indictment for obtaining them by false prcJtcnces a s  
in the c1eq"iption of the property allegeil to be stolen, in I a ~ w n y .  

2. A genela1 c l~a rge  tha t  the clefendant obtained '*goods and Iiloney '' of 
the prosecntor, to the value of fifty dollarz, is too vagrre ant1 indefinite ; 
the goods should be deecribed by the n a ~ n e s  nsnally approp~lhtcd  to 
them, and the money sl~o~tlcl be described at least by the amount, a4 

so many cloHara and cents. 

INDICTMENT for False Pretence tried a t  Spring Term,  1880, 
of BERTIE 8uperior Court, before Gudger, J. 



638 I N  THE SUPREME COURT. 

T h e  defeurlant mas indicted it1 the  inferior court of Bertie 
county for obtaining goods and  money by false pretences. 
The  bill of indictment wa6 as follows, viz:  " T h e  jurors for 
t h e  state upon their oath present tha t  on the first day  of 
January ,  IS7G, i n  t l ~ e  said coutity one UTalter R. Reese, late 
of said conuty of Rertie, designedly and wit!] intent to de- 
Eraud Henderson Pritchard a n d  J o h n  A. Pritchard did, by 
unlawfully, fraudulelilly, designedly a n d  falsely pretending 
a n d  alleging tc  said Hei~clersori I'ritchard and Juhn  A. Prit-  
chard of said county that  he, the said Walter R Recse, was 
rlle owner of it large arid valuilble farm wit11 team and stock 
i,llereon i n  t l ~ e  county of Northarnpton in  t l ~ e  state aforesaid 
which was almtidant security for a n y  advances by goods :lad 
money that t l ~ e  said W n l w  R.  Reese might  get from them, 
arid upon which said representatiotis t l ~ e  said Hencier5on 
Pr i tc l~ard ant3 J o l ~ i l  A.  Pritchard were induced to 1)art with 
their mouey nud goods, obtain goods ant1 rnoilep from tliem 
t l ~ e  said D e n d e r w l ~  Pritcharcl a ~ i d  Johti A. P r ~ t c h a r d  to  t he  
value of fifcy dollars, and w h i c h  said a1le;ntions were then  
false, :tnd 11e the said Walter R Eeese well knowing the 
same to be then false m i l  untrue, c )ntr,try to the  form of 
hha statute in  such case made and  provided a ~ ~ d  against the  
peace and dignity of the  state." 

T h e  defendant's counsel moved to quash the bill of in& 
dictnient:  1. Becaus: the  promise or representation was 
not i n  tt7riting. 

2. Because the property alleged to have been obtai~led 
was not sufficiently described, 

3. Because the statute of lirliitations bars the bill as apd 
pears on the  face of it. 

4. Because the bill does not  allege tha t  the  defendant 
promised to apply any  article of produce o r  a n y  property 
whatever or the  proceeds to the  discharge of a n y  debt. 

5. Becnuse the law relied upon for conviction is expos!! 
jucta 
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T h e  motion was sustained and the bill quashed, from 
which the  state appealed td the  superior court of tha t  county 
where a t  spring term, 1880, the  ru l ing  of the  inferior court 
was reversed and  the defendant appeaied to this court. 

Attorney General, for the  State. 
T h e  defendant, was not, represented in this court. 

A s m ,  J. There  were five grounds assigned for quaill ing 
the  intlictrnent, only one of which we think is worthy of 
the  co :~~idern t ion  of this court, a n d  tha t  is tho second 
w l - l i ~ ~ l ~  a s i g n s  the  malit of certaintx in t l ~ e  description of 
t l ~ c  l ~ o p e t t y  o b t a i r ~ d  as a fatal defect in  the i n d i c t u ~ e l ~ t .  
T\'c 11o1~1 t l ~ i s  ohjcction is well taken. T h e  bill is inforin- 
ally a l ~ t l  loosely drawn,  a n d  me t h i n k  t h c  a1:egation tha t  
tlic tlc ic~litla~it 01~t:iinetl gootls and  money from IIentlc-rson 
Pritcli:\rtl anti .John A. Prltcliard is too vague and uncert:~ia. 
As a :;enera1 rule the semc degree of certainty i n  the tle- 
scri1)tion u f  t h e  goods ohtailled, i n  iiitlirtnlents for o l h i n i n g  
gomls uudt>r h l w  pretetlces, is requirctl a3 in the description 
of' g o o ( l s d I e g ~ . d  to bc stolen, it] larceny. T l ~ c  gootls sl~oulcl 
l u v e  been dcsciil)ecl ~pccifically by the n:iincs usu 11ly al)- 
pro1)riated to t l ~ ~ t ~ ,  and the  rnoncy o1)tninetl s l~ould I ~ v e  
been tlescr~bctl a t  Ieaqt by the  a n ~ o u n t ,  as for in i ta t lw so 
many  dollars a ~ ~ d  cw~ts .  A11 irttlicttneriC before IS17 for 
stea1111g " ~noi lcy"  without f n r t l ~ c r  dcqc*~.iptlorl coultl not 
have been sust:tinetl, a n d  the  legs1,tture to  ~ e m e t l y  the dlffi- 
culty of tlexrihitrg and itlentifying bank bills, treasury 
llotes, ckc., whicll may be stolen, pns5erl the  act  of 1376-'77, 
ch. 68, providing tll:~t i n  indictmcfits ill snch cases i t  hllall 
be sufficict~t to describe such mox1c.y. treasarp note or bank  
bill simply as " money." There  are  c;lses w11ere indictments 
have been sustai~tcd fhr o b t a i ~ ~ i n g  by false pretences so many 
dollars-say eighty dollars of the  ~ n o ~ l c y s  of A, B.-and if 
th is  indictmcnt had been so drawn we would have sustained 
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it n o t ~ v i t l ~ s t ; i ~ d i g  its irlartificisl form in other  respects. 
But  we t t l i ~ l k  thr, tern1 "motley" witllout anything ~ c l d e d  
to make  i t  more  definite i s  too loose in  indic tments  of this 
kind .  Tilere is error in the rulirlg of the sni)erior court. 

T h e  j u d g l n e n t  of t l ~ a t  court  is reversed. Let  this be cer- 
tified to the  w l ~ e r i o r  court of Bertie county,  to he  end tha t  
fu l t l~e r .  r ~ r o c w l i r ~ g s  Inad' he had  i n  conform y to this opin-  
it111 anti  the Itiw. 

2 
Erro r .  Reversed, 

STATE v. W. J, HIXSOX. 

I. I n  forcible trespnss. it wns in proof that t h ~  t lcfcnrln~~t rodc ~ n t o  the 
Y . J I , I ~  of pt.o.secut~k r~ftcr bein,g forhidilen by I~er .  xud aslied n-l~ere her 
l i u - l ~ n t l  \vns ; d ~ c  o ~ ~ i l ~ ~ r e t l  l l i t r l  off': b11t 11t: ~ : L N : L ~ u c ~ ,  cllrsing Ilc'l '  : L I I ~  
lt(xr I I I ? P ~ : L I I I ~  j %!re to111 Ilim n sccontl time to leave, anil titat if 11c did 
tior, ~ l l e  wo11lt1 c :~l l  MI,. D. ,  wl~en tho tlefencla~~t le f t ;  tfild, t l ~ n t  the 
f : ~ c t  constitiltu n c;lse of fo~~c i t~ l e  treqmss. 

2 .  U p o ~ i  the trial in such case, tlie clefencli~nt nslied the court t o  charge, 
'- t l ~ : ~ t  1)cfor.e t l ~ e  jmy c;ln convict, they mast iind tha t  Ire etitcrc:cl with 

:L tli-play of xenpons, or o t l i c ~  force ; '' : L I I ~  the COII IT  toiil the jury, 
'. t l l c ~ c  Inuit be R sllficicut t1icpl:ly of force lo inti~nit l :~te,  or welt as 
V.:I< cnlc~~lntetl  to  proilr~ce a breach of the peace, : L I I ~  ~ I I C J .  t1111st judge 
from all t l ~ c  f:~ct.i .irl~c!tl~cr tl~erc: hat1 bee11 R sufficient ~lisp1:~y of force 
to i r ~ l i ~ ~ ~ i i l : ~ t e  :'; fIe1l7 110 crror, and a substnntial coli~pliancc with the 
i ~ t s t ~ n c t i o l ~  nslied. 

(Conz'rs of Are1(;2,w~~ v. Dauxon, 10 Ired,, 43G; Bwto?~  V. Xwch ,  G Jones, 
4')0 ; State v. Kecille, I6., 423 ; Stde v. Rrantly, G3 N. C., 818 ; State 
s. Scott, 64 N. C., 685, cited : ~ n d  approred.) 

ISDICT~IENT for Forcible Trespass, tried at S p r i n g  Term,  
1830, of MECKLENBURG Superior Court, before McKoy, J ,  
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T h e  case hnd bee11 tried in  the inferior court of hfecklen- 
burg,  and upon the conviction of tho defendatit he :i!)pe,zled 
to the superior court. Upon examination of the record aucl 
after ~ r g n m e n t ,  the  judge held that  there was no error and 
affirmed the judgment below, and the defen(1ant appealed 
to this court, 

ilttow~e!/ Genc~al,  for the State. 
Mcss~ s Jo71es & Jolrnsto?~, for dei 'enda~~ t, cited Stctte v. I<inq. 

$4 T. C., 177. 

Asrre, J. T l ~ e  h c t s  of the  case are, that  on tlie firat of Oc- 
tober, lSh0 ,  one Elizabelli Holbrooks, wife of W. J. Hol- 
' rooks, in  the absence of her I~usband ,  was sitting in  t h e  
doc :. of her house, wlit~n the defendant rode u p  and she for- 
bade him fro111 coniing illto the p r d ,  bu t  h e  rode iiito i t  
and  l~nl loned and  asked ~vhere  was Holbrooks. Slle told 
hiin she guessed he  k ~ i e w  where h e  was, and for liim to 
leave. T h e  defendant said, "yes,  (1-11 him,  I 11ave sent 
him to jail, and I intend to send him to tlie penitentiary," 
ancl that he had come by to give her a d-n cursing, and  
did curse her, a n d  remained until she told him again to 
lenve ; that if h e  did not, she would call Mr. Douglas, when 
h e  turiied and rode off. 

On the trial  in the  inferior court, the defendant's counsel 
askecl the following instructions to the j u r y :  

1. Tha t  tliere is no evidence i n  the case tending to con- 
e >ass a s  vict tlle clefendant of t h e  crime of forcnible tre.) 

c l ~ ; ~ r g e d  in t l ~ e  bill of indictment. 
2 Tilat bare words, however sever? or viole~lt, do not con- 

stitute the offeuce of forcible trespass. 
3. Tha t  before the  jury can find the defendant guilty,  

they must first find that he  entered with a strong hand  ac- 
"con~~aniecl  with a display of weapons or o t h e ~  force. 

T h e  court declined to give these instructions to the jury,  
41 
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Lut charged them tha t  there m u s t  be a sufficient display of 
force to inti!nid:\te, or  sncll a s  w , ~ s  coiculatetl to produce a 
breacll of' t l ~ e  pence, n t ~ d  t l ~ a t  they mus t  judge from all t h e  
facts w l ~ e t l ~ e r  there hml b e c ! ~  11, sufficient (lisplay of force to 
i ~ i t i ~ r ~ i d a t ~ .  

T h e  inferior court  committell n o  er ror  in  refusing t h e  
first ins t ruct io l~ ,  for  we arc  of t h e  opinion t l ~ e  fi~cts of t h e  
case made  out :i clear w s e  of fo r ,*~b le  tresptss. 

I t s  r u l i t ~ g  a n  the  secot~cl instruction t ias not erroneous,  
becnuse tile insfructioil fisketl wils not ; ~ p ~ ) l i c a b l e  to the fncts 
of t h e  case. T h e  of5 11ce charged stud ~) t ,oved was llot s im-  
1)ly t h e  use of oll t~i~sirc:  I a t l g u a ~ e ,  bu t  t h e  r icl i l~g in to  the 
j a r d  of th'e proset.uttis nga i i~s t  h e r  will, anti remaining 
there  cursing her atter 11avinq been ordered to leave. 

Nor d o  me tllinli thcre  was error ~n refusing to give the 
th i rd  instruction prdyz 1, ill tllc very Iangu iqe nsed, for t h e  
cllnrge given by t h e  court  to t l ~ e  jury  was a substantial  corn- 
plinnce with t h e  instruction asked. A judge is llever re- 
r i ~ ~ i r e d  to respond in the  very rvorcis of a n  instruction p*nyed 
for by cout~sel .  It is sufficient if he  substnt~ti:tlly meets the  
ma t t e r  of l a w  a t~cl  puts  t h e  ma t t e r  of fact directly to t h e  
jury. Colia'~.s of n'crohem v. Unzo.son, 10 Ired. ,  436 ; Bici?on 
r. d l n ~ c h ,  Ci Jones, 409; State v. ArmilLe, l b  , 423 ; S k t e  v, 
B~nsztly, 63 S. ('., ,518; Stntc Y. Scott, 64 K. C., 586. 

T h e r e  is 110 error. J,et tlris be  certified to the  superior 
cour t  of Mecklenburg, tha t  i ts  j u d g m e ; ~ t  niny be certified 
to t h e  inf:rior court  of th it c o r ~ ~ ~ t y ,  t lwt  fur ther  proceedings 
m a y  be 11ad according to law. 

PER CUKIAII. ?\To error.  
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I,un~c.su~s.r for RInrdcr tricd a t  February Tenn, 18S4, of 
Z j ~ m  I I a x o v m  Criminal Court, belilre Xcares ,  J. 

r 1  1 I I C  jury foul~c l  the  p r i ~ o n e r  guilty sf rnanslaugl~ter, judg- 

ment, appoal by prisoner. 
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oner " not guilty of the n ~ c ~ r d e r  in manner and form 88 

charged," Bnt, " g ~ i l t y ~ o f  ~nanslaughter." 
During the trial the prisoner's cou~~se l  proposed to read irs 

evidence the examination of one John Williams, taken and 
reduced to writing at  the coroner's iequest held over the 
body of the cleceaeed, arad to r e rno~~e  objections to its corn- 
petel~cy proceeded to show that the witness' name wis en- 
dorsed ~ 1 1  the bill of indidment,  and not being called for 
t he  state, a summons had been isdued for him at  the instance 
of the prisoner and the sheriff had made return that he 
eould nut be f ~ n n d ,  m, r e id ing  in the city, he had tha t  
morning Jeft home and w a s  absent. The  evidenoe was re- 
fused and t l ~ i s  was the firsk errar assigned. 

The  prisoner's connsel moved the court to sek aside that 
p r t  of the verdict which convicts the prisoner of the felon- 
ious slaying, arid grant a new trial of the charge; and as to 
so much as acquiis~of .the crime of martier, thak it 'be ad- 
judged to stand. 

In  support of the  application lor a partial nsw trial the 
rfallowing Qrrors are assigned : 

i .  Tu rejecting the deposition taken upon the inquisi- 
tian of t l ~ e  ciosolm and d e r e d  under the circumstances set 
;forth ; 

2. For omitting 60 ~ e e a l l  to ,the abtention of  the jury, >la 

recapibulating the evidence, certain testimony alleged to 
,have by11 fav~rable  to the prisaner; and 

3. For erroneous iadructions in the charge to tlw jury. 
Fiwt Ercception: The refusal of She court to permit the 

ilztroduction ,of the bexczmin,ztion of ;the witliess, Williams, 
,on behalf of the p r i s~ne r  was correct and in strict accord- 
ance with the law as decl'wed by the cwtS in former adjw 
.dications. 

111 flhte v. Young, 1 Winst., 126, id is held that such ex- 
.amination is not competent evideuce agaidst a person on 
&rial for hmnicide. But  t b  very point is decided in the 
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subsequent case of Stake v. Z'ay2w, Phil., 508, w h e ~ e  the ex- 
amination of the  witness befor$ a coros~er's jury w a s  offere2 
and  rejected. "The objection to thc evidenw," says BATTLE, 
J., s p e a l h g  for the  court, "was put upon two p o u n d s ;  l s t ,  
tha t  the  testimony was irrelevant, and,  2t1, tha t  i t  was nob 
shown by the prisoner tha t  Wheeler ithe vritrlass2 was dead, 
o r  w h i t  had become of him.  ITis Honor  rejected the evi- 
dence without stating h i s  reasws  fop it. We are incliued, 
to think that  either ground of objejecbiom was sufficient and 
we are entirely ~scll;s$etZ thud the lasd was." 

T h e  same principle had been previonsly applied t~ ext! tn- 
inations before committing magistrates i n  S$ate  v. McLeod, 1 
Hawks, 344, and State v. Valentine, 7 Ired , 2%. 

Sescnd Ezeepliola:  T h e  second cause of eom+pleirat rests 
upon a11 alleged neglect to  recite certaiu portions of t l x  tes- 
Bitnony, contair~ed i n  the  exceptions, i l l  the charge to the  
jury: T h e  facts stated i n  the case s l ~ o w  tha t  no leyul g rounds  
exist to sustain the  ot~ject im.  T l ~ e  testimony d the  wit- 
nesses, i n  all the  material details beariog npon controverted 
points, seems, as His  Honor  says, i n  a coudensed form, to 
have been reduced t o  writing and read OTCT to the  jury i n  
anticipation of any directioris upon questions cd liiw. Ab 
t h e  close of the recital, the  prisoner's counsel c~ilbed atten- 
bion to an  omitted part  o§ t h e  statement of the  witr~ess, 
Allen, to-wit, "tllut the m a n  wllo kept  on s b o v i ~ g  the flat 
after the  blow was sbrickena was uot  he lnan w l ~ e  struck the 
deceased." To  th i s  tllo court f w i r ~ g  the  j w y  once re- 
sponded, "That is hrue, gentlemen, Allen did say so." No* 
other omission w a s  suggeskd and no f u ~ t l ~ e r  cc!rnwction, 
asked. It was the clu$y of counsel, if evidence important  
to the defence h a d  bee.11 owerlooked, t h e n  ko+ call itt to the 
attention d the &dge  aud have the  omission supplied. I t  
would be neither just to  h im nCgr conducive t o  a, fa i r  t r i a l  
to allaw this neglect or oversight, attributable to the  coun- 
eel qui te  as much as to the  judge, ta be assigned for errac 



entitling the accused to arlotl~er trial, whatever force it 
might have in influencing the court in the exercise of an 
unreviewab!e discretion to grilnt it. 

Besides, the  omitted evidence is only set out in t he  ex- 
ceptiot~s submitted several days after the rendition of the 
verdict, and  are, :IS His Honor states, in some respects in-  
c.orrec.tly reported. This objection furrlishes no ground for 
disturbing the  verdict as has been often decided. State v. 
&oit, 2 D. & U., 35;  Mute v. Ilamy, Ih. ,  390 ; U7hissen1~unt v. 
Joncs, SO N.'C., 342 ; State v. Cavmess, 78 N. 0.: 484. 

I ' lrkl Exception: The third exception is to the instructions 
giver] to the jury upon 1n:lt ters of lnw : The facts of the 
homicide, upon the concu rrin!; testi tnony of the witnesses, and 
in their most favorable as1)ect for the prisoner, make the 
offence of mansltiughter, nncl the jury are fully sustained 
i n  their verdict cor~victing of that oflence, by the authority 
of  the State v. Czsar, 9 Ired., 301, and the cases cited in the 
opiniotls of NASH and I'EARSOS, JJ. 

Nutnerous instructions in writing were asked for the 
prisoner, some of wl~ich were given, some refused, and others 
witlldrilwn. " No exceptlolls were taken by the priso1,er's 
C O I I I ~ S P I , ' '  as the case states, " to the rnling of the court in  
reg~jrd to nug of these instructions, tlnd they are set out 
here for the reason that after being admitted by the court, 
they necessarily constitute n part of rlle ir~strnctions to the 
j i ~ r y ~ "  

We have carefully looked over a ~ ~ d  considered the in- 
structions, ns well those delivered at the instilnre of t11e 
prisoner as those added by the court to cornplete the cll:lrge; 
ar~cl while Inany of them are bu t  abstract undisputed prop- 
ositions of l a w ,  t l ~ e  law applicable to the facts developed 
was in  our opillion fairly explained to the jury, except iri a 
prtic:lltlr noticed to avoid all it~ference of its r~icetirlg our 
approval. The  instruction referred to is in these words: 

" If the jury from the evidence b e l ~ w e d  that  the prisoner 
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was standing on the outside flat with the fireman's pole in 
his hand, which was an icstrument of a most deadly cllar- 
actfr, :t~ld while the flat was passing that c ~ f  t l ~ e  deceased, 
and the deceased w a s  holdtng on to his gig or fl:$t pole, and 
Yixon was trying to wrench the pole out of the hands of 
the deceased aud some olle on the wharf cried out, " Don't 
you see they are fighting the captain,"'or words to that effect, 
and at  this time the prisoner struck and killed the deceased, 
this would be R case of murder, unless the jury were satis- 
fied from the nature of the tussle between N i m n  and the 
deceased the prisoner had good reason to bclieve that the 
decetised was about t o  commit a capital felony." The same 
view is more or less tlistir~c+ly intimated in the other parts 
of the charge, and fails to recognize the extenuatiug legal 
effect of passion excite(1 in the prisoner's breast by seeing 
his superior officer engaged in what was said and supposed 
to be a fight, under the immediate iu~pulse of wllicl~ lie used 
the instrument in his hands. I t  was still in tllis view a 
case of rnanslailgi~ter only, and t l ~ e  error of the judge is 
corrected by the finding of the jury and is reudcred harm- 
less. 

A misdirection to the jury unless i t  has, or may have, 
misled them to n wrongful verdict does not autllorize its 
being set aside. Reynolds v. Magrtess, 2 Ired., 20. Nor will 
a new trial be granted for an  erroneous s ta te tne~~t  of the 
law which the fir~ding of the jury corrects. Glenn v. The 
Char. & S o .  Cu. R. R. Co., 63 N. C., 510 ; W i n b z t m e  v. Bryan, 
73 N. C., 47. 

BUL ns the errors alleged are assigned after verdict, ~ n d  
the prisoner is acquitted of the l ~ i g l ~ e r  offence to cvl~ich they 
relate, and by a conviction of which only wou!d lie have 
been ~,rejudiced, he has no just ground for de~nallding an- 
other jury to try the charge for the ininor and included 
offence. 

As our opinion is against the prisoner upon his several 
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STATE v. BAIZKR. 

exceptions, i t  is needless to enquire whether the effect of a 
new trial granted is to p u t  him on trial a second time for 
t h e  crime charged ill the  i n d i c t ~ e n t ,  or only for tha t  of 
which he was found guilty.  Upon this  proposition discussed 
before us, the decisions i n  the  courts of the  different states 
are  conflicting, and the o p i ~ ~ i o n s  of elementary writers on 
cr inl i r~al  law and practice a re  !lot in elltire l ~ a r u ~ o n y .  I n  
this state i t  has been ruled, Chief Justice R U ~ F I X  delivering 
t h e  opiniou of himself and liis able associates, tha t  when a t  
the  instsnce of a convicted prisoner, charged in  several 
counts in  an  indictment, 011 some of which he is found not 
guilty,  a new trial is awarded, t h e  entire verdict is set wide 
and  he  is put  on trial as before upou the entire bill. Stute v. 
Stanton, 1 Ired., 424. W e  should be reluctant to disturb the  
doctrine laid down upon such high authority,  and so long 
since acquiesced in ,  except upon tile most cogent conviction 
of its error, notwithstanding the weight of lr~odern authority 
to the  contrary. But the  question does not arise and  we 
forbear the  expression of a n  opinion upon i t  until i t  shall 
b e  presented for detarmiuation. 

There  is no error. This  will he certified to the  criminal 
court of New Hanover for further proceedings therein. 

PER CURIAM. No error. 

STATE v. BENJAMIN BAKER. 

Indictment- Afray. 

An indictment for :In aft'rag by fighting, which charges a l i l ~ ~ t ~ ~ a l  assa~ilt, 
need not set forth the place in which the fightiug occurred, in order to 
enable'the conlt to see that the samc was apublic place. 

('State v. Woody, 2 Jones, 335 ; State v. Brown, S2 N. C., 585, cited m d  
approved.) 
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IXDICTRIENT for an Affray tried a t  Spring Term, ISSO, of 
l IT~r.sos Superior Court, before Avery, J. 

T l ~ e  defendant was indicted with one Cobb for an affray. 
A nolle prosgzri was entered as to Cobb, the jury convicted 
the defendant who movcd in arrest of judglnent, and ap- 
pealed from the refusal of tile judge to grant his  notion. 

I 

Attorney General, for the State. 
Jilcssrs. 1Cfzway & IYoodard, for defendaa t. 

SMITH. C, J. The  sufficiency of the cliarge contained in 
the indictment, i n  form for an affray aud for mutual as- 
saults, to warrant the judgment up011 a general verdict of 
g n ~ l t y ,  is the only questiou presented in tile record. The  
alleged defect consists in  the averrnent that the criminal 
act was committed in a public place, instei~d of specifying 
t l ~ e  place, usual in the precedents, as  a 1ii.yhway or street, 
so that  the court could drterrnine if i t  was public withill the 
tlefil~ition of the off'cnce. The  form adopted in  this case, 
we belleve, is that in  common use i n  t l ~ i s  state, and is indi-  
rectly sanctioned in State v. Woody, 2 Jones, 335. Indeed a 
street or  highw:~~. does not comprehend all plnces which arc? 
~)ubl ic ,  and where the fighting of person3 becomes an affray, 
within its defioition. But if there were any force in the 
objection and the indictment was deficient in this particu- 
lar, i t  clearly charges an  assault and battery, and the ver- 
dict cowicts qf the ofenee which is legdly set out and charged. 
IVe have recently held, where the bill was found by the 
grand jury against one only of the parties charged, t l ~ a t  
"an indictment in form for a n  affray becomes in legal effect 
one for a ~ s a u l t  arid battery by him against whom it is found 
n true bill, and may be so described." State v. Brown, S2 N. 
C., 586. 

The  ruotion in arrest of judgment was properly overruled. 
This will be certified. 

PER CURIAM. No error. 
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STATE r. RIGBJIOND PENDER. 

In an i~~tlictnwnt u ~ ~ r l t ~ r t l ~ e  act of 1876-'7, c l ~ .  253, for removing :L crop 
wCthorit s:itisfyin$r the 1t.s-or's cl;linls for rent. kc . ,  it is s\tfieient to 
aver, i n  t l ~ c  ii-o& of tiw st:lt~~tr,  chat thc acc mas don(, " wilf~rlly and 
unlan-fully," 1c~:tving it to the dcfcntlant to sl~on- in vscnse, if Ile can, 
that such removal W ~ S  ~n:~clc i l l  good fi>itli ant1 for the preservation of 
the crcp 

~Harrison r. IZilk8, 21 N. C . 7, cited ant1 apyrovccl.) 

IPJI)ICT~:KT for a Mistlen~e:rnor, in removing crop on 
which them was a lien, tried at  Spring Term, lSS0, of 
E D G E C ~ ~ ~ I C  Superior Court, before Gudqer, X 

Tlle charge was substaulially as follows : The jurors, etc., 
present that defendallt agreed with one Newinan to culti- 
vate on a certain parcel of Inn4 (~elol lging to Newman) 
there situate, during the year 1858, a crop of cotton and 
corn and to divide said crop with Newrnan, the defendant. 
to have all tlre cotton e x c c l ~ t  two bales, and Newman to 
have tu o tmles as Iris ])art ; and by said contrtrct i t  was not 
agreed between said pirties tllat the crop shou!d uot be 
deelncd and held to be vested in Newtrian hefore and until 
his share thereof was set apart to him ; and by virtue of 
said contract, the defe~tlant  theu and there entered upon 
said land, and fro111 t11ellc~ek)rtii until the 31st n i  December, 
1878, raised a crop of cotton and corn thereon and had the 
same in his possession ; and afterwards, to-wit, o n  the 14th 
of April, 3859, :111d before satisfying Newman's lie11 on the 
crop, the defeudant did unlawfuily aud wilfully remove a 
certain portion thereof grown on said lutld during the year 
1878, to-wit, seven bales of cotton and five barrels of corn, 
froin and off said land, without first having obtained the 
consent of Newman, and without giving Newman or  his  
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agent  five days notice of the intended removal of t11e satne, 
contrary, etc. 

After conviction, n motion i n  arrest of judgment was 
made and overruled, judgmeut pronounced, fro111 wlilch the 
defendnl~t appealed. Ece act of 1376-'77, cli. 2S3. 

Aitornc,y Gcno-nl, for the State. 
The  clefel~tlant was m t  represented i n  $his court  

SMITH, C. J. The def'entlarit is charged with the r e ~ u o r a l  
of a portion of t l ~ c  crop grown on rented land, aitl iout the 
consent or knowledge of his l e s o r  and  before the rent i n  
kiiicl (:ittadling ;IS a, lien tllereto) had been delivered, con- 
trary to the provisions of the net of March 12th, 157'7, en- 
titletl, " ail act to amend the laritllurd and tenant act." On 
the  trial the defendant W:LS found guilty and from the judg- 
ment thereon a p p c a l ~  to this court. 

No statc,ment of tire facts accompanies the appeal, and  no 
errors are assigned in  t l ~ e  record, while upon the certificate 
s f  c o u ~ ~ s e l  that i n  their opinion tlie defendant has good 
g-ounh for a revision of n sentence imposing a fine s f  ten 
dollarn, :mtl upon his oath of inability, the appeal is ailowed 
w i t l ~ ~ ~ u t  security, and this court called on, witllout the aid 
of arguruer~t nli his behalf, o r  our attention directed to a 
single defcct in tire recorcl or irregularity in the proceeding, 
to search for some mattes apparelit upon t11.e face of the pro- 
ceedings 011 which to arrest t l ~ e  jndgn~ent.  The increased 
labor atid respo~~slbili ty thus imposed upon a eourt, dimin- 
ished in number wit11 en1:lrged duties to meet, and unaided 
by argument in the investigtitlons required to be made, a re  
obvious, and must render tile couclos~ons reached unsatis- 
factory to its members and perhaps still rrlore so to the pro- 
fession. W l ~ e t l ~ e r  t l ~ e  indiscriminate right of appeal allowcd 
&he defendants in criminal psosecutior;~, when the punish- 
ment, imposed i s  riolninal only, o r  trivial, does not require 
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some restrictions which without irnp:\iring tiny just right 
of the accused to have his case reviex~ed will lesson the ac- 
cumulating evil, a re  rnatte~s which rest in the souad discre- 
tion of the law-r~isking power, and our duty is discharged 
in directing its attention to tlissuhject 

In  exatnitling the record i n  the absence of any defect sug- 
gested, we are  unakble to  discover any suficlent grounds or) 
w1;ich the appeal can be sustained. The indictment imper- 
fectly  describe^ thc contrack between the partieu, but i ts  
effect accortliug to our understanding of its terms is to vest 
an estate i n  the defendant during the crop-season at least 
and to create a lier; upon the crop for tlie portion to be de- 
livered as rent. This, in thc absence of statutory regula- 
tion, would put the title to the crop made by the labor of 
the defer:cln~t in him, and require from him the separatic 
and delivery.of the rent-cotton to the lessor, as is held in 
Ilcrrrison v. Rich, 71 N. C., 7. But the first section of t he  
act ou which the prosecution is founded puts the title to the 
crop thus raised in the lessor, to be held as a security until  
the rent is paid, and for the removal of i t  meanwhile from 
the premises, without the required previous notice to the 
lessor, m t d  his assent, prescribes the penalty mentioned in  
section six. 

Tlie bill alleqes tlie reu~oval to have been "wilfully and 
unlawft~lly " made, and negakives the conditions on which 
i t  would have been permissible. While the obvious pur- 
pose of the statute is the prctection of the lessor's interest 
against a fraudulent disposit,iou or appropriation of the 
property inconsistent will1 his righl arid tendiug to defent 
the lien for rent, the wrongful intent is not a constituent of 
the criminal act described, and the offence is sufficiently 
charged in tlie substantial words of the act. The removal 
when made in good faith and for the preservatiorl of the 
crop, when shown on the trial, would undoubtedly consti- 
tute a good defence, 
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These are the only exceptions to t l ~ e  form of the indict- 
meut  which occur to us, as being possibly i n  the mind of 
the counsel who arlvisecl t11.e :~ppeal, unless there were others 
taken before or during the t ~ i t ~ l ,  of which t h e  record is 
sileilt, and we are of opinion Cl~at they a r (bu t~ te t~nble .  This 
will be certified to the end th:it tile cour t  below proceed to 
pronounce judgment on t l ~ e  verdict, 

PER CCRIAM. No error 

A I I  indictment agninst the  n~fiyor nnd :ll,lernlen of a city for n neglect of 
nfflcixl t111ty i l l  fnilir~g to remove ohstrt~ctions from n street a~rtl  to  keep 
the same in rrpxip, is fatally tlefwtire i f  it ftds to poilit O I \ ~  'the partic- 
ul:ir public duty ~~eglect~etl ,  or to refer to the. s t i ~ t ~ l t ~ :  imposing it. 

(State v. Justices of Lenoir, 4 FInr\-I;.;, 194'; State v. Corn'rs o f  H a l ~ y ( ~ x ,  
4 Dev,, 315; State V, K h g ,  .3 Iretl.. 4 1 1  ; Stnlc v. Paltonp 4 Ired., 7 6 ;  
State r, R, R, C o . .  Busb,, 234, cited :~ntl npproved.) 

IXDICTMENT against the mayor and  aldermen of the city 
of Wilmington, tried at February Term, 1880, of NEW Hax- 
OVER Criu~inal  Conrt, before il.leu~es, J I  

The defendants moved to quash the i~~c l i c t~nen t ,  the mo- 
tion was allowed, and the state appealed. 

Attorney Geneml, for the State. 
No counsel for defendants, 

SMITE, C. 3. The defehdauts, the r n ~ y o r  and aldermen of 
Wilmington, are charged with a neglect of official d u t ~  in 
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failing to remove certain obstacles i n  some of the  streets of 
tile city, iinpecliments i n  the  way of their use, and  for suf- 
fering them to become r u i n o ~ l s  and  i n  decay for want of 

' 

necessary repmit ion.  
T h e  defendants rnoved the court to qunsll the illdictlnent 

for several defects specified in the  record, and  among others, 
tha t  the  i n d i c t ~ n e n t  fails to point ont the  particular public 
duty neglected, or by what 8tatute they are  required to re- 
move the obstacles or to repair the  streets. T h e  coart  sus- 
tained the motion, and from the judgment quashing the bill 
the  state appeals. 

W e  thillk there was c o  error i n  the  ruling of the  court, 
and tha t  t h e  bill is fatally defective in that  i t  does not 
specify t h e  duty imposed, nor horn imposed, the  neglect of 
which cor~stitutes the  offence. This will apprar  by reference 
to some of the  cases determined ill t l ~ i s  court. 

I n  A'tate v. Justices of Lenoi?., 4 Hawks, 104, the  bill charg- 
ed t h e  defendants " whose dn tp  i t  is to  amend and repair" 
the  jail of their county wllenever i t  is necessary, with negli- 
gently and unlawfully permitting i t  to become and  remain 
ruinous and i n  decay for want of reparation. T h e  defend- 
ants  demuried and  the dwnurrer was sustbirred, Chief Jus- 
tir:e TAYLOR saying : '' There ia no act which makes i t  the  
du ty  of the  justices to repair the  jail, and its going to ruin  

. and decay lnay be the consequence of their neglecting the  
duty which is assigned, but  the  offerlce p r o d u c i ~ ~ g  that  ~ 0 1 ) -  

sequence should be positively stated." HICSDERSOS, J., i n  a 
separate opinion says : " T h e  justices of onr  county court 
a re  not obliged by  their own exertions to build and repair 
jails;  they are  only to use the metins to that end which the 
law hag placed i n  their power; they are to 1,ly the tax, make 
the  order, appoint a treasurer of public buildings a ~ l d  ap. 
point commissioners to colltract for the  b u i l d i ~ g  of t I ~ e  jail. 
An omission to  perform one or all of these acts, wheu neces- 
sary, is  a violation of their duty, and they being of public 
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concern, such omission is indictable. R a t  the  indictlnent 
rnust Le coi~formable to t h e  fwt.  I t  must  charge which of 
those duties was omitted " 

This  case was followed by tha t  of State v. Conzmissioners of 
Halfc(x, 4 Dev , 345, essentially t h e  same as that  before us, 
i n  which the defendants are charged with neglecting to keep 
i n  repair a certain street i n  the  town, which they were 
I '  bourid and obliged by the act of the general assembly of 
tllis state to keep ant3 maintain in  safe, convenient and  com- 
plete repair." T h e  judgment was arrested because the  i n -  
dict merit did not specificaliy set out a n y  official d u t y  i m -  
posed o t ~  the co~nmissioners, a n d  GASTOX, J., after a careful 
annlysjs of the law, prescribing the various public duties, 
~ d d s  : " W e  know of no public law which obliges the  per- 
solis who may be co~rlrnissioners of any incorporated town 
to keep the streets in  order, and whetlever an indictment is  
preferred against those who are  not bound by the common 
law and of common r ight  to repair, such indictment must  
set forth the matters, by re:ison whereof the obligation is 
devolved on the persons charged." Tile same principle is 
recognized and asserted in Stcite v. Icing, 3 Ired., 411 ; State 
v .  f'utton, 4 Ired., 16; and i n  State v ,  R. R. Go., Busb. 234. 

Applying the  principle thus  declared to the present in- 
dictment, i t  will  be fonnd deficient in  a similar failure to 
set out the particular du ty  devolved on the defendants i n  
reference to h e  streets, o r  refer to the  statn e which imposes 
it. The  averrnent i n  the  bill is " tha t  dur ing  all  t h e  said 
t ime (while the  streets v e r e  so obstructed and out of repair) 
i t  was incumbent upon a n d  yet is the  duty of the  said 
mayor and  aldermen ( ~ i a n ~ i n g  the defendants) to amend 
and repair said streets and highways a n d  to remove there- 
from the said bars of i r o ~ ~ ,  cro~s-ties and  rails of lumber  (the 
alleged obstruction) which they ur~lawfnlly,  wilfully a n d  
liegligently did omit and yet do omit to do." 

Thc mayor and  aldermen, i n  the language of Judge  
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H r m u ~ l ; s o ~ ,  " are riot obliged by their own exertions " to 
keep tile streets of t l ~ e  city in  repair, but only to use the 
rncails placcd at  their disposal for that parposc. It nowl~ere 
ap lmrs  that  they have omitted any duty enjoined upon 
tlieni by law. The  act of incorporation authorizes the board 
of :~lr?crincn "to make and provide for thc. execution thercof, 
such ordinances, by-laws, rules and regulaiions as they may 
deem iiecessary and proper." Private Acts 1866, ch. 2, $ 8. 
It is n o t  alleged that they have failed to make such regula- 
tions as were ncedcd in  regard to public streets, or td ap- 
poini proper persons to see that they were kept in  order, or 
to levy taxes when needed to defray expeuses incurred 
thereby, nor is any other supposed oEcial delinquency i n  
respect to the strccts or the renloval of nuisances pointed 
out, nor any reference to a  la^ by which they are imposed. 

These imperfections are fatal to the prosecution, and fol- 
lowjilg tlio prexdents we must so declare. If the verdict 
had been given, jutlgmcnt would be arrested, and while 
the motion to quash is sometimes refused, there is no reason 
fbr pcnnitting a cause to proceed when it is clear no judg- 
melit c:~n be rcndered on conviction. 

There is no error and the judgmegt must be affirmed. 
I'EI;. C~i l t~hM.  Affirmed. 

ST-4TE v. SOTA33ION JONES. 

Jtdicc's Jii1.isdictio~z-Disl1osi11g of Property tinder Mortgage. 

Jt~eticc< o f  tlic peace h a w  csclrisivc jurisdiction of the ofknce of fraud- 
nle~rtly tliq~oaing of personal property cmbr:~ccd in a c1i:lttel mortgage. 
(Acts lS71, rh. 31; 1Si3, cli. 215; 1879, cli. 92.) 

(Slule v. Vpr7~wcJt ,  7-2 N. C., 14G ; Stilte v. Edney, SO N. C., 360, cited 
: I I IC~  npproved.) 

42 
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IKDICTMENT for a Misde~neanor tried at  Spring Term, 
1880, of CAMDEN Superior Court, before Graves, .J. 

Upon the facts found by tile special verdict, the court 
held that defendant was not guilty, and the solicitor for the 
state appealed. The decision of this court being upon the 
qnestion of jurisdiction, a statement of the facts found by 
the specinl verdict is unnecessary. 

Attorney Gaieral, for the State. 
Jrlessrs. Prztden & Shnw, for defendall t. 

S~IITII, C. J. The defendant is charged wit11 violating tlic 
act of 1874-'75, ch. 216, in disposing of part of his crop 
cmbraced in a chattel mortgage wit11 intent to defraud the 
mortgagee-creditor, and on the trial the jury rendered a 
specinl verdict. The court being of opinion that the facts 
found do not constitute the criminal offence imputed and 
that the defendant was not guilty, so adjudged and the so- 
licitor appealed. 

The  judgment of the court is sustained in  the argument 
for the defendant upon several grounds : 

1. The verdict fails to find the intent to defraud, which 
under the statute is a constituent element of the criminal 
act. 

2. The  conveyance of twenty barrels of a planted crop 
which yields thirty barrels of corn, isvd"perative to pass title, 

/l and the mortgagee acquired no property of which he could 
be defrauded by a disposition of any part of it .  

3. The  verdict does not show that the defendant sold 
more than the excess to which he  was entitled under the 
mortgage. 

There is much force in each of these objections, but i t  is 
not necessary to pass upon them, since i t  is plain that the 
offence charged, whether supported by  the verdict or not, is 
 exclusively cognizable before a justice of the peace,, and the 
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superior court has no original jurisdiction to hear and de- 
termine it. 

The  act upon which 'the indictment is framed, which is 
but  a re-enactment of the previous act of 1873-'74, ch. 31, 
.extending its provisions to those who knowingly purchase 
property so conveyed or  under lien, or who aid and assist 
in its fraudulent disposition, prescribes the punisbruent of 
" a fine not exceeding fifty dollars or imprisonment not ex- 
ceeding one month." As the amended constitution (Art. 
IV., D 27,) confers jurisdiction on justices of the peace " un- 
der such regulations as  the general assembly shall pre- 
scribe," of all criminal matters where the punisllment can- 
not exceed " a fine of fiAy dollars or imprisonment for thirty 
days," the offence when committed was within the cogni- 
zance of the superior .court alone, as a monkli may be more 
than thir1.y days. State v. Upcliurch, 72 N. C., 146; State v. 
Edney, SO N. C., 360. 

But the law has been changed by the act of 1879, ch. 92, 
section four of which provides that the words "impris- 
onine~i t  for one month" whenever used in  any statute slmll 
be replaced by the snbstituted words, " imprisonruent for 
thirty days"; and section seven vests i i ~  the justices of the 
peace exclusive original jurisdiction of all cr imind matters 
where the punishment which noiv is or hereafter may be 
prescribed by law " shall not exceed a fine of fifty dollars 
or imprisonment for thirty days." The superior court there- 
fore had no jurisdiction of the offence when the prosecutio!: 
was instituted, and  was not authorized to render judgment 
therefor. 

There is no error in the refnsni to proceed to judgment, 
and the defendant is entitled to his discharge. This will be 
certified. 

PER CURIAN. No error. 
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- -- 

STATE 2'. DUDLEY, 

STATE V. WILTAIBX 31. DUDLEY. 

Justice's Jurisdiction-E%~terillg on Land. 

Justices of the peace lmvc exclusive original jr~riadictio~l of tlic offence 
of entering on l a n d  after being forbidden. (Act IS70, ell. 02.) 

INDICTMEST for a Misdemeanor, tried a t  F d l  Term,  1879, 
of CARTEKET S~lper ior  Court, before Ezm, J. 

T h e  defendant was indicted a t  a superior court opened 
a n d  held for the  county of Carteret, on the  ninth 3lo11day 
after the  first Monday i n  March, 1879, for ail unlawful and 
wilful entry upon the  l and  of one Lnughton, wit!lout ,a 

license therefor after being forbidden so to do. Upon plea 
to the  jurisdiction of t h e  court, the judge lleld tha t  esclu- 
sive original jurisdictiori of the offence charged in  the  bill 
of indictment was vested in  a justice of the  peace, and dis. 
charged the accused, and  from that  judgment Gallouag,  soli- 
citor for the  state, appealed. 

Attorney-Genercd, for the  State. 
Defendmt not  represented in this courb. 

DILLARD, J. We concur ill the  opinion of the  court bc- 
1 0 ~ .  By the  act of 1879, ch. 02, 5 1, exclusive origillnl 
jurisdiction is given to justices of the  peace of d ivcrs  of- 
feuces iuelliioned i n  said section, wit11 a ponrcr of' pr~l i i+h-  
merit not esceeding a f ine of fifty tlollnrs or i n ~ p r i c o ~ : ! ~ ~ i ~ l l i  
for thirty days:  and  anlong tile cfl'ences so made cw;ni/ . l l l i  

by a justice of the  pence :iw those enuuler,ltod in secti,)n 
116 of c!xq)tcr 32 of Battle'.; I'Lcvis~l. 

Said section 116 enumerates three offences. (1) nn ulll , ia- 
ful and  wilful entry witllout l icel~se after being forbitliloa, 
as charged in  this bill of indicttnent;  (2) an  u~llnwful ancl 
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wilful entry by a person not being the present owner or 
hona j d e  claimant of l l ~ e  premises, and carrying therefrom 
any wood o r  other thing zuithout a felonious intent, both of 
these being misdemeanors ; and (3) such entry and carryir~g 
away of wood or  other tiling as specified in the last offence 
aforesaid aiih n felonious intent, which last offence in the 
words of the statute is to be deemed a larceny and punislled 

a s  such. 
The  offence charged against the defendant i s  of the first 

kind described in section 116, and is a petty misdcmear~o-r. 
I t  was therefore wi th in  the constjtutional power c.f the icg- 
islalure to give cognizance of i t  and such offences, to a jus- 
tice of the peace, as authorized by the constitution. Art. I, 
8 13, aud Art. IV, 5 27. 

The act of the legislature (IS'iI), ch. 92, § 1) undertakes 
to clothe justices of the peace with jurisdiction of the mis- 
demeanor cliarged in the bill of indictment in this case. I t  
m a y  be questioned ~vliethes i t  operates ko confer on justices 
of the peace jurisdiction to t ry and  determine the oEe~ellce 
i n  the 116th section, which is to be deemed a larceny and he 
punished assuch. But the question does not arise or1 this 
indictment, and we thcreforc express no opinion cn  that 

',point. There is no error. Let this be mctified. 
BEE CDXIAN. No crror. 

STATE v.. JAMES RICE. 

Wlicre7 on an inclictmcnt for larccny, it was i l l  evidence t h n t t \ v o  days 
after the larceny was conirnittccl, the stolen goods acre  for~nd in RIA 

mninhabifed home half a rnilc fiam where dcfcndant live& in which 
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the fornrcr occupmt had left some turnips, ctc. ; t l ~ a t  nt one o'clocli :ut 
!light of the same clay, the tlcfend:mt and a woman went tn t,l~t. I~onw, .  
Ire going i l l  at thc windo.\\? nnctslw remnioilag outsi~le ; t11:~l; w11t.11 c15r- 
tnin persons who  were w~tchiblg Che- house appro:lci~ctl, tile w o w ~ ~ r  I m  

o r ,  mid the dcfeudant being-ordered to come out ditl so :~ftvr so\ncS tic- 
lag ; Held, that  tlie evi&~rce~did'~rot warra.11t the conviction of tlic tlc-- 
fenclant. 

(State v. Patlersos, 7s N. C., 470 ;. Cobb v-B'ogalnaan, 1 Ired.,.4.49 ; Hrozcir 
v. Kinsey,  81 N .  C.,  245 ; St,.~te v. T/iizson,63 N.. C., 33>.?, cited nncl :;p, 
proved .) 

INDICTI\IENT for Larceny, tried at Spring Term, 1880, of 
WAKE Superior Court, before Gudger, J. 

Verdict of guilty, ~ u d g ~ e n t ,  appeal by defer-tdant. 

Attorney-General, for the State. 
Jfr. J. H. Fleming, for defendant. 

ASHE, J. The only question raisedl by tile record in th i s  
case is whether there was any evidence against the defen- 
dant, and if any whether i t  was sufficient reasonably to, 
warrant the jury in  finding a verdict of guilty. 

The  store-house of one Holloman and another, in  the 
connty of Wake, was broken into on the night of the first' 
of Fabruary, ISSO, and a quantity of goods sto!en therefrom, 
consisting of flour, tobacco, sugar, snuff and other articles- 
On the Wednesday after the Monday, on which the goods 
were taken, they were f w n d  in t l ~ e  lo% of an uniallabited 
house on the plantation of one John Medlin, situated some 
three or four hundred yards from his dwelliug house, and 
the defendant l iwd  a b m t  onehalf mile from his house. 
This  house had been abhiloned sorne weeks before this by 
Medlin, and same plunder (turnips for one thing) left in it. 
The  house was surrounded and watched on the Wednesday 
night after the theft, and about 1 o'clock a t  night  a man and 
x-oman came to. the house, he raised a window and enteced 
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while she renlained on the outside. When those watching 
approached, the woman ran, and when the man was ordered 
to come out, after some delay lie said " i t  is Medlin's mother, 
don't be afraid," and when asked, "is that you Jim," he 
said "yes " and came out, and i t  proved to be the defendant. 

The conduct of the defendant, and the wornat1 by whom 
he was accompanied, was certainly very suspicious, but the 
fact of his going to the house at that time of the night, 
which is the only circumstance pointing to him as the 
guilty party, is consistent with tlie hypothesis of his inno- 
cence. It is possible he may have gone to tlie house after 
some of the plunder which Medlin had left there, or in pur- 
suauce of a n  assignation with his cotnpanion, or i t  may loo 
that 11e.discovered tile goods in the loft, deposited there by 
the person who had stolen t h e y  and he went there for the 
purpose of purloinicg them from their place of deposit. 

The evidence to convict the defendant with the larceny is 
very slight, a t  least it only raises a suspicion of guilt and 
"where there is no evidence or if the evidence is so slight 
as not reasonably to warrant tlie inference of the defendant's 
guilt, or furnish more than materials for mere suspicion, i t  
is error to leave the issue to be passed on by the jury and 
they should have been directed to acquit." Stale v. Patter- 
son, 78 1J. C , 470 ; Cobb v. Fogalman, 1 Ired., 440 ; Brown v. 
l<imey, 81 N. C., 245; Slate v. Vinson, 63 N. C., 335. 

Tllere is error. Let this be certified to the superior court 
of Wake county that the case may be proceeded with ac- 
cording to this opinion and the law. 

Error Reversed. 
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STATE v. ALFRED GORAM. 

Peace IVu'al~anl. 

A l'ence v-nrI,ant in  which is allegt~d no tl~rc~nt, fact or circ~~lnstnncc from 
whicl~ the court call tletcrniine \vllet,hcr t l ~ c  fezr of tllc proaccritor Z i  
\\-el; foondctl, slio~~ltl bc q~~asliccl. 

(Sta:e v. Cooleg, 7s N. C., 538, citocl 2nd approved.) 

I 'R~~~IHXJII~G under a Peace Warrant  heard a t  Spring 
Tcrin, ISSO, of '\VAKE Superior Conrt, before G u d p r ,  .T. 

The warrant was issued, in behalf of one hfalvil~a Goram, 
by a justice of t l ~ e  peace, aud allcged " tha t  d l e  llas reason 
to fear and dot11 fear that  Alfred Corn~n  will do her serious 
bodily injury, and ]lath yrlyed that  he be bound with surety 
to kcep thc peace." Upon tlic hearing, the defeidarlt moved 
to quash the procccdings on the ground tha t  the warrant 
does 11ot show that any lllreats were made by defendant. 
Motion overruled and  the  defendant appealed. 

Attorncjy Gencral, for tlic State. 
.Mr. J. EL Flcmi~rg, for defendanl. 

D I ~ , L A R ~ ,  J. The  defendant on t he  application of Mal- 
vina Goram was  adjudged in a j~lstice's court to find surety 
of the  peace, and on appeal to the superior court he nloved 
to q u a 4  the warrant on tlic grouud h a t  no threat, fact, o r  
circumstance was alleged either in the warrant, or aflitlavit 
on wllich i t  was founded, from which it could be seen that  
the  f i m  of tlic party praying surety of the peace was well 
founded. IIis Ilonor orerruled the motion and ndjudged 
that  the defendant pay the costs, from wllicli judg~ncrrt  the  
appeal is taken. 

I n  this case, the applicat,ion for surety of the 1,eace was 
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in terms based on tile allegation t l ~ n t  the party applying, 
had reason to fear :ind did fear that  dcrcl~d:int ~vould d o  her 
serious bodily injury, and tlta case of appeal does not tlis- 
close wliether an? ground to bind was estxblisl~c~i 1)y the' 
evidellce. I n   state v. Cooley, 7S N. C., 53, i t  is rulcil that  
a peace warrnnt :illeging no threat, fact or ci~.cumstnncc 
from wltieli the  court can cietern~ine wllethcr t i ~ c  fears of 
the  p i t y  pra j ing  surety of t h s  1)e:lce \rere well fuulltled, 
sllou;tl be quashed ; and upon the autllority of t11:zt rase we 
hold t h a t  the judge sltoultl have quashed the warrant i n  
this CXP. 

T,ct this be certified to the end that  tilo w:irr;mt be 
qu:tsl~cd ill the court below. 

PER &JJ:IAM. Error, 

Practice--bdpnent qainst  prosecutor for Costs. 

INDICTJIEST for Larceny tried at Spring Terln, ISSO, of 
STOKES Superior Court, before Bumton, .J. 

Upor] return of ,z verdict of " not  guilty " tile defendant 
moved to lla\-e the name of the prosccntor, Jlnrtin, rnarkcd 
on the bill. This was resisted on the grou~ld  t l ~ a t  the no-  
tice and moiion in such case should have been made by the 
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state. The  court a l l o~wd  the motion and  gave judgment 
against the prosecutor fur costs, from which he appealed. 

Attome9 General, for the State. 
No ccunsel, contra. 

DILLAI:D, J. The  defend:int was indicted for stealing 
tobacco plants of J n ~ n c s  G. Martin, ant1 on tlie trial  was ac- 
quitted, and tilereupon, on notice by defendant to said Mar- 
tin, a rnotioli TWS made by him,  and t~lso by the solicitor 
without other notice t l ~ n n  the one given hg the defendant, 
Hughes, to have said hlnrtin set down as prosecutor and for 
judgment agni~rst him for costs, and from the judgment of 
the court asce~t:~ill ing ?aid M;rrtin to be prosecctor and  ad- 
jutlgiug the costs agniust I ~ i m ,  said Martin appeals to this  
court. 

Ry act 1874-'73, ch. 207, i t  was enacted that  i n  all crim- 
inal actions, i n  case of tile acquittal of the accused or  his  
discharge from the prosecution otherwise, the costs inclpd- 
i ng  fees to his witnesses, upon certificate of the judge or  
justice of the peace of their being necessary to the defence, 
slloultl be paid by the procecutor n~arlietl upon tlie bill, if 
any, upon tlre furtiler certificate, that there was not reason- 
able cause for the prosecution a n d  that  the  same was not, 
demauded by the public interests. Atid ullder the act i t  
was lield tllat the person prosecuting in order to be liable 
should 11;~ve been marked a3 such on the bill when sent to 
the grand jury, and t l ~ : ~ t  t l ~ c  court had no riglit to  order 
hilv afterwards to be so miirlied without his consent. State 
v. Crosset, S l  N. C , 579, ant1 cases there cited. 

Icy t!re act of 18'79, ch. 49, power is given to the  judge, 
court o r  justice of the peace, before whom a trial is had, to  
ascertain and order marked a party aa prosecutor a t  any 
stage of a criminal proceeding, with the  proviso, that he  is 
not to be so marked after bill found without notice to  him 
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to show cause against i t ;  and when a person i s m  ascertained 
and set down, h e  is liable in case of an acquittal, nolleprose- 
pi, or arrest of judgment to gay thc c x t s  i i~cluding the fees 
to accused's witnesses, whom the judge, court or justice of 
the peace eliall certify to hare  been proper for the defence, 
and whenever sucli judge, court or justice of the  peace sl~nll  
be of opinion, that there mas no reasonable ground for the 
prosecution and that the same was not called for by the 
public interest*. 

In  this case at  the return of the verdict of not guilty, Ihe 
defenclant then and there, as stated in the judge's case of 
appeal, notified Martiir of st n~otion to he made to have him 
marked as prosecutor and for judgment agaias0 hit11 for 
costs, and afterwards the nlotion was made the said Martin 
being present end resisting on the g r o ~ ~ n d  that the notice 
and motion should have been by the state and not by the 
acquitted party. On cons i t l e~ t iu i~  of the inotion the court 
adjudged the prosccurion to be frivolous atid not called for 
by the  public interests and srdered that said Martin be set 
down as prosecutor and gyve jatlgtnent against him for the  
costs, aud thereupon, on nzotiol~ of tllesolicitor, it mas again 
adjudged that he pay the cost?, and t l ~ c  appe'll of the wid 
RIartin presents only tlle qucstion of the ,legality of t h i s  
judgment. 

By the nforestiid act of 1870, ch. 40, the court u~lquwtiou- 
ably had tlle power toascertain and set down hiartin as pros- 
ecutor, and to enter judgment against him for the costs. 
That is conceded by ilf,~rtin, bnb he urges that Hughes, 
having been acquitted a n d  not asking any certificate as to 
the necessity of ally witnesses summoned on his part to his  
defence, was not interested ill the matter of costs, and i t  mas 
error in  the court below to act on his ndice and motion. 

The judge in his statement sent up sets forth that the 
judgment against Martin was on the notice and motioii of 
Hughes, and also on the motion of the solicitorr, mid so the 
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question is narrowed down to the  point, whether under  t h e  
circulnsLances i t  was ad l i s s ib le  to a d ~ u d g e  Martin to pay 
t h e  state's costs on motion of the  solicitor without other no- 
tice than  tha t  which had been given by t h e  acquitted party. 

T h e  object'of the notice to a party proposed to be set down 
a s  prosecutor and to be sukjectecl to costs, is, that  llc ]nay 
have  a day in  court to show cause aglzillst the application, if 
a n y  he h a v e ;  mid here, on notice of motion fro111 IIuglies, 
tile acquitted defendant, Martill was present and  heard i n  
opposition, and 110 reason appears to us why the  court, al- 
though Hughes was asking nothing in  r e s p x t  of costs incur- 
red by him,  might  not,, a t  tlie hearing of the iuotion on t~ 
uotice given by H , ~ g l l e s  only, have ordered hlnrlin to be 
marked as p r m x u t o r  and  adjudged the costs against l l i n ~ .  
Martin ulider the uotice from Hughes  had his clay i11 court 
and  his opportunity r9f s l~owing  cause was as complete as if 
h e  had had allotlier notlee fro111 the  prosecuting officer of 
the  state. 

There is no error a n d  this ail1 be certified to the c ~ u r t  be- 
low. 

PEE CLTBIAIS. KO error. 

STATE v. GEORGE W. JIGMINX. 

Retailing withozlt License-Euidcnee- Jtudge's Clinrge. 

Epon tlrc tri:~l of :In in l i c ' m ~ n t  f,)r a13 unliecnsed ret,~iliilg of spirituous 
l i q ~ ~ n r ~ ,  the e~iilencc of the prosecathg witness was that clcfcndn~it 
had n room liercin mns :L table with a hole i i ~  the top and n vcssel on 
it co~ltnilri~ig s1ic11 liqu w ;  that on s 111clry times ~ ~ i t n e s s  wen: into the 
~.oom 311d 110ul'ed 03t 3 (Irinli of the spirits less than a quart. 2nd hay- 
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STATE 0. MCUINN.  

ing ilrnnk it, dropped some money, a t  the rate of a nic6le for a drink. 
into the hole, the defend:m€ being present and no-t11i11g being said by 
hiin 01- the witness ; Ileld, th ~t the enmt was not in 1.1~01. in  refuring 
to charge that there was no eviclence of a salc or contrnct fnr. the sale 
of the liquor, :rnd in charging instcad t l ~ a t  if t l ~ c  jwy sl~onld believe 
froin the testimony that the liqrfor dnmk by 1vittles4 WAS the property 
of the drfrnclant, and that hc received thc money put into the hole 
by the witness ;is payment therefor, antl that this nxs  :I device to evade 
the statute against retailing, the defendant n as gnilty. 

(State v ki'rh-l~nm, 1 11e:l.. 38$ ; Stnte v. Bell, 2 Jones, 337 ; .Ttate v. Si112- 
i n o / ~ s ,  GG N. C., 622, cited and approved,) 

I x n ~ c r n r ~ s ~  for sellicg liquor in .violation of the statute, 
tried a t  Spring Term, 1880, of I I i 1 : s n e ~ s o ~  Superior Court, 
before Sel~cnck, J. 

The  defendant was indicted for sdl ing spirituous liquor 
to one Nelson by a measure less i l ~ a n  a quart witl~out hav- 
i r ~ g  a license therefor, and on the trial the evidence by Nel- 
son was, that the defendant l~a t l  n room in the town of 1Ieu- 
dersonville, and :n the room was a tablc wit11 a decanter on 
i t  containing spirituous liquor and tt~mblers, and i r ~  the top 
of the table was a snlall hole; that during a court week, a3 
~vell as a t  sundry otller times, he went into the kpartment 
antl poured out a drink of spirituous liquor less than a 
quart  and drank it, and then dropped sonle money, at the 
rate of a nickel for a drink, into the hole in t l ~ c  table; that  
this was done in the presence of the defendant, and nothing 
was said between them. 

Up11 the cvidence the defendant asked the court to 
chargc the jury that there was no evidence of a sale or con- 
tract for sale of spirituous liquors on his part. This was 
refused, but in  place thereof the  court charged that if the 
jory should believe from the testimony that  the spirituous 
liquor drank by tile aituess mas the property of the defend- 
ant,  :uld that he received t l ~ e  money put into the hole by 
the witness in payment therefor, and that this was a device 
on the part of the defendant to evade the statute against 



670 I N  TIIE SUPREME COURT. 

retailing, the defendant was guilty. On being found guilty 
and judgment pronounced, the defendant ai-rpealed. 

Attorr~cy Geneml, for t h e  State. 
No  counsel for t'hc defendant.. 

DILLARD, J. There is no error in the refusal of the charge 
requested, nos in the charge given. X sale is the trnnstnu- 
tation of the property in a personal chattel from one to 
another on a quid pro p o ,  paid or agreed to be paid, and 
such a change of property in the retail of spirituous liquors 
by the smail measure is usually effected by the delivery of 
the article a l ~ d  the payment uf the price simultaneously, 
but i t  may be in other modes. If the Jiquor come directly 
or indirectly from the owner to anotller on a valuable con- 
sideration, i t  is a sale; and if so, it i s .  perfectly immaterial 
as to the mode or manner of it. To constitute a sale under 
the statute against retailing, there is no necessity for a 
manual separation and delivery of the pwcel by the re- 
tailer to the customer, but i t  will be a delivery sufficient in 
law if the keg, decanter OT other vessel be so placed or pre- 
pared a s  that the custolner can or may with the col~sent of 
the owner draw for i~iinself;  and so likewise, the price paid 
i n  completing the sale need not be paid into the hands of 
the proprietor, but i t  will be equivalent if i t  be deposited 
for him in a place of his appoiutment. 

Now i n  our case, the particular drink for the sale of vvhich 
this indictment was brought, was not poured out and deliv- 
ered by the defendant to Xelson, but the proof was that the 
defendant had a room in the t o m  in which was a table w i t h  
a. decanter thereon, and tumblers, and a small hole in the 
top of the table, and that Nelson during the week of court 
went into this room, as he had done divers times before, and 
poured out aad  drank a small parcel of liquor, and theu 
dropped into the hole money at  the rate of a nickel for a 
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drink, the  defendant being present and i~o th ing  said be- 
tween h im and the witness. These facts, althougli no  con- 
versation passed between the witness and defendant, mere. 
some evidence of the alleged illegal sale to Kelso~i during 
court week, and not only  wtlrrnlitcd tlie judge to refuse the 
iiistruction asked by the defendant, but  to authorize h im to 
s u b n ~ i t  the same lo the consideration of the jury as reason- 
ably sufficient to establish the guilt of the defeildant, if 
therefrom they s l~ould  fjnd that the liquor clra~ik by tho 
witness was the property of t1:e defendant, and that lie re- 
ceived therefor the money which was dropped into tile hole 
i n  the table, and that  the  arrangement of things was a. de- 
vice to evade the statute. His  Honor's charge was in ac- 
cordance with the precedents in tlie cases, S'tatc v. Ki~kham, 
1 Ired., 384; State v. Bcll, 2 Jones, 337 ; Slate v. Simmons, 66 
N. C ,  622, and we must declare there is no error. Let this 
be certified. 

PER  CURIA^ Xo error. 

S T A T E  v. AMERICUS C O O P E R .  

Tales jurors rnmt own r e d  estate of flwholcl eitunt: in t l ~ c  colir~ty ~rl ;c~.e 
the court is I~cld  iri which tlicy n1.c to ? e m .  

INDICTMENT for 'larceny tried at Spring Term, 1880, of 
WAKE Superior Court, before G'udger, J. 

On the trial of this case, a tales juror was challenged for 
cause on the ground that  he  was not a freeholder within the 
county of Wake, (he ownccl lancl lying in the county of 
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F ra~ t l i l i~ i  ) Tlic c1r:illrltge was disallowed by the court and 
i lle (I( fe11(1:111 t. ~ s , . e ~ , t c ( l .  Verdict of guilty, judgrncnt. :iu- 
]1";'1 i , ~  tltf:.ll~!;zli t .  

I J T11cica \;:is error i n  refusing to allow the chal- 
l t ~ 1 1 ~ 0 .  I;:, v t l  t l ~ , .  I I ~  section 23, chapter 31, of the Revised 
C'OI!~,, : t  \ :!\ 1)r,1\ ~ ! t v i  " t l ~ a t  the  courts of pleas and quarter 
s ~ s ~ ~ o : : - ,  ; i t  t l r t .  :il.at term which sllall be held after the first 
day uf Jalluary next and oncc s t  least in every two ycars 
tliere:tfter, shall cause their clerk to lay before them the tax  
rcturiis of the preceding year for their county, from which 
they sliall select tlie names of such persons only as are free- 
holders, aud  as are well qualified to act :IS jurors, a llst of 
which names slrall be madc out by tlreir clerk and consti- 
tntc the jury l i d ;  arid sucli jury lists so made up  s l ~ a l l  con- 
t inue for two ye:m in its operation," ckc. The 26th section 
of the same cl~npter provides how the names on the lipt 
s11:lll be written on scrolls and  put  ill a box prepared for 
thc pnrposc with two divisions, marked S o  1 and  2, and 
thc jurors to bc drawn for each court fronl No. 1 and placed 
in KO. 2., &c., kc.  And then in  srctioil 29 of tlie sarue 
clial~tcr i t  is Surthcr provided " t l ~ a t  there may riot be a de- 
ject of jurors, the s1:erilf shall by order of court summon 
from clay to t l ~ i j ,  of the bgstandcrs, other jurors, being free- 
holders witlii~l tlic c o ~ i i t y  nhcre  the  court is Ileld, to serve 
on t l ~ c  lprt~t jury, and  on any  day tile court may discliarge 
those ~ 1 1 0  have served the preceding clay." 

The  z;lmc qunlifjcation is 1 equired !or tdc.: jurors as for 
jurors on tlle original panel, to-wit, that  they should bc free- 
Iiolders wl.itliin the county where the court is held, which 
must mean tilat they must ouT1l real estate i n  the county 
where the court, to which they are  summoned to servc as 
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jurors, is held. We do not see how there can be any doubt 
about the construction of the act as it stood in the code. 
The fact that in forming the list for a county the names of 
such persons only as are freeholders should be selected, and 
that that selection was required to be made from the tax re- 
turns of the preceding year, is conclusive that the legislature 
contemplated that the jurors should own real estate suffi- 
cient to qualify them as freeholders, in the county where the 
court is held. All tbe lands in the county owned by indi- 
viduals or corporations are required to be listed for taxation 
and are presumed to be entered with the names of their 
owners on the tax returns of the county. I t  is the place 
where.every one would look to find who of the citizens of 
t l ~ e  county were freeholders within its boundaries. They 
certainly would not expect to find there who of the citizens 
owned land in other counties. But the law in regard to the 
qualification of jurors on the original panel is now altered. 
By the act of 1868, ch. 9, 5 2, the only qualification re- 
quired is tbat they should have paid tax for the preceding 
year, and be of good moral character, and of sufficient intel- 
ligence, but i t  is different as to tales ~urors.  The provision 
in section 29 of chapter 31 of Revised Code above cited, has 
not been altered or amended, but has been carried forward 
in Battle's Revisal, page 860, in the very words of the Re- 
vised Code, as an addendum to the Code of Civil Procedure, 
5 229. The language of the section is explicit, " that there 
may not be a defect of jurors, the sheriff shall by order of 
the court summon, froin day to day, of the bystanders, other 
jurors, being freeholders within the county where the court is held, 
to serve on the petit jury." 

We think there can be no possible room for doubt about 
the proper construction of this proviso. I t  prescribes who 
must be summoned as tales jurors ; first, they must be by- 
standers ; and secondly, they must be freeholders within the 
county where the court is held. The term "within the 

43 
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.county where the court is held," evidently refers to the pro- 
prietorship of real estate within the borders of the county, 
and not to the presence within the county of the persons to 
be summoned who are freeholders in that or other counties; 
for this last requisite, if that is meant, would be superfluous, 
as they had been already required to be of the bystanders. 
There was a motion in arrest of judgment on the ground of 
a defect in the indictment, but it is unnecessary to consider 
that question, as tho decision on the point discussed disposes 
of the case. 

There is error. Let this be certified to the superior court 
of Wake county that a writ of venire de novo may be award. 

, ed the defendant. 
.Error. Venire de ri30vo. 

STATE v. JOHN MITCHELL. 

Ternitmiat Jurisdiction- Criminal Pleading. . 

'1. The courts of this state have jurisdiction only of offences comditted 
within its territorial boundaries, and if they are committed in another 
state, that is a matter of defence under the plea of " not guilty." - 

: 2. Such a defence does not call for n plea in abatement under Bat. Rev., 
, ch. 33, 4 70, which was enacted to cover cases where the offence was 
committed in the state, but which was charged to have occurred in the 
wroug caunty. 

'IWDICTMENT for an Assault and Battery tried a t  Spring 
'.Term, :1880, of WATAUGA Superior Court, before Gilnier, J. 

_During the trial, the defendant offered to prove that the 
-&me, if any, was committed beyond the county line of 
Watauga and in the state of Tennessee, but the court upon 
objection by the state refused to admit the testimony, unless 



JUNE TERM, 1880. 675 

the defendant would withdraw the plea of "not guilty" and 
plead in  abatement, which he  declined to do. And there- 
upon the court rejected the evidence and the defendant ex- 
cepted. Verdict of guilty, judgmeu t, appeal by defendant. 

Attorney General, for the State. 
MY. G. N. Folk, for defendant. 

ASHE, J. The ruling of His Honor seems to have been 
founded upon a inisconception of the act of 1854-'55-Bat. 
Rev. ch. 33, $ 70. This case does not come within the pur- 
view of that statute. The mischief intended to be remedied 
by i t  was the difficulty encountered by the courts in effect- 
ing tlfe conviction of persons who had violated the criminal 
law of the state, where the offence was committed near the 
boundaries of counties, which were undetermined or  un- 
known. And i t  often happened that where the boundaries 
mere established and known, i t  was uncertain from the proof 
whether the offence was comnlitted on the one or the other 
side of the line; and in  consequence of the uncertainty and  
the doubt arising from it, offenders went "unwhipt of jus- 
tice." This was the evil intended to be remedied. It had 
reference to ttie violation of the laws of this state committed 
near \he boundaries of counties and not the borders of the 
state. The very terms and scope of the act support this 
constraction, for i t  is enacted, " th:it i n  the prosecution of. 
all offenders, i t  s h d l  be deemed and taken as true, that  the 
offence was committed in the county in  which by the in-  
dictment it is alleged to have taken place, unless the defen- 
dant  shall deny the same by plea in  abatement, t11e t ru th  
whereof shall be duly verified on oath or otherwise, both as 
to substmce acid fact, wherein shall be set forth the proper 
county i n  which th s  supposed offence, if any, was com- 
mitted; whereupon the court may on motion of the state 
commit the defendant, who may entsr into recognizarice as 
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in other cases, to answer the offence in the county averred 
by his plea to be the proper county ; and on his prmecu tion 
in tbat county, i t  shall be deemed conclusively to be the 
proper county." 

It is a necessary quality of a plea in abatement, that i t  
should give a better writ, as in this case i t  is required by 
the act to set forth the proper county in which the offence, 
if any, was committed, which will be taken conclusively as 
the proper county to which the defendant may be recog- 
nized to appear to answer the charge of the state, unless i t  
shall see proper to take issue upon the plea. When the act 
requires that the plea sllould set forth tbe county where the 
offence was committed, and that should be taken as the 
proper county for the trial to which the defendant.migbt 
be recognized, i t  follows most conclusively that the offence 
referred to in the act was one committed within the borders 
of the state, iu violation of the' laws of the state, for our 
courts cannot take cognizance of the violation of the crim- 
inal laws of other states, and would have no right to recog- 
nize offenders to appear before their judicial tribunals. 

The courts of this state have jurisdiction only of offences 
committed within its territorial boundaries, and if they are 
committed in another state, that is matter of defence under 
thc plea of "not guilty." It is not a plea in abatemeht, be- 
cause the plea could not give a better writ, that is, set forth 
the proper county which has jurisdiction of the offence, i n  
which it might be tried. But a plea in abatement in this 
case in wl~ich the facts would have to be stated and verified, 
instead of giving a better writ, would defeat the prosecution, 
and therefore would not be a good plea. 

There is error. A venire de novo is awarded. Let this be 
certified to the superior court of Watauga county that further 
proceedings nmy be had agreeably to this opinion and the 
law. 

Error. Venire de novo. 
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STATE v. JULIAN MERRITT and others. 

Violation of Town Ordinance-Sujiciency of Warrant. 

1. In a ct.iminal action before t11e mayor of a town, the warrant set out 
"th:!t on or about May 9th, 1580, the defendants M and P did while 
driving o11t of  tow^ act i n  a disorderly manner by driving a t  a furious 
rate, etc., contrary to law and in violation of the sixth ordinance of 
snit1 town and against the pence and:d~qnity of the state ;" Held, to  be 
sufficient. 

2. Since thc grneral  law for the government of towns (Bat. Rcv., ch. 111). 
of wl~icll jutlicial notice will he tahen, it is not necessary in criminal 
warrants for :t violation of a town ordin:u~cc to aver an  authority to 
pass tlie ortlillance :illeged to be violated. 

(Watts v. Scott, 2 DCV , 1 ; Com'rs v. fianlc, 1 Jones, 436 ; HcndersonvilZe 
v. AfcMinn, 82 N. @ , 532, cited, distinguished and approved.) 

CRIMINAL ACTION commenced before the mayor of the 
town of Clinton, and heard on appeal at  Spring Term, 1880, 
of SAMPSON Superior Court,' before Avery, J. 

The mayor of the town issued a warrant for the arrest of 
the defendaiits, in  the following words : B. F. Boykin com- 
plains on oat11 and says that at  and in the town of Clinton, 
on or about the 9th day of May, 1880, Julia11 Merritt and 
Avery Peterson did while driving out of town act in  a dis- 
orderly manner by driving at  a furious rate, and did wboop 
and hollow so loud as to disturb the quiet of the town, espe- 
cially those persons living on the street on which they were 
driving, contrary to the law and i n  violation of the sixth 
ordinance of said town, and against the peace and dignity 
of tlie state. 

The  motion to quash the proceeding was allowed by the 
conrt below, and GuEloway, aolicitor for the state, appealed. 

Attorney General and E. 1'. Boykin, for the State. 
T h e  defendants were not represented in this court. 
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SMITH, C. J. The criminal offence imputed to the defen- 
dants in the sworn complaint annexed to the warrant for 
their arrest is that of disorderly conduct in the streets of the 
town of Clinton in furious driving, whooping and hollow- 
ing and thereby disturbing its peace and quiet. The parties 
were brought before the mayor, and on the hearing required 
to pay a fine of two dollars and a half each, and tho costs of 
the prosecution, and they appealed. In  the superior court 
the defendants' counsel moved to quash the proceeding, and 
the motion being allowed, the solicitor in behalf of the state 
appealed to this court. 

I n  Watts v. Scott, 2 Dev., 1, the warrant was for a penalty 
" for violating the 28th section of the ordinance of the said 
town" (Hiilsboro) and after verdict two objectiom were 
made to its form. 1. The warrant did not state as a fact, 
the existence of the ordinance mentioned in it, nor the con- 
tents of such ordinance or any part thereof. 2. The warrant 
did not allege any act or on~ission, by which any penalty 
given in the ordinance had been incarred. The objections 
were sustained and the judgment arrested. On appeal the 
ruliug was declared to be erroneous and the judgment was 
reversed. 

I n  Com'rs v. Erank, 1 Jones, 436, the charge was that the 
slaves, "did on Sunday, 5th instant, violate town ordinance 
No. 5," and it was held insufficient for failing to "set forth 
the act of assembly by virtue of which the ordinance was 
passed." 

Without attempting to reconcile these decisions and ac- 
cepting the latter as the correct exposition of the law, we 
are of opinion the charge in the present complaint is suffi- 
ciently explicit. The arrest of judgment in the case last 
cited is based upon the want of an averment of authority 
in the commissioners to make the ordinance, which, if i t  
existed, must have been cinferred by a special statute. We 
have uow a general law of which judicial notice will be 



f UNE TERM, 1880. 679 

taken for the government of towns. Bat. Rev., ch. 111. Sec- 
tion 20 of the act vests in the corporate authorities of towns 
the power " to enforce their by-laws and regulations by im- 
posing penalties on such as violate them." Section 30 gives 
criminal jurisdiction to their chief officers, and section 31 
declares that "any person or persons violating any ordi- 
nance of any city or town of this state, shall be deemed 
guilty cf a misdemeanor." 

It is not therefore necessary now to aver an authority to 
pass the ordinance conferred by a general and public law 
as i t  was when that authority was derived under a special 
act of incorporation. It appears from the complaint; 1, 
That the acts of the defendants were disorderly, a distnrb- 
ance of the public peace and proper to be suppressed. 2. 
That the specific ordinance violated is pointed out by its 
number, from which the defendants know the accusation 
made against them. 3. That their criminal conduct is "con- 
trary to the law and in violation of the 6th ordinance of 
the town." 

These averments are clearly sufficient when proved to the 
satisfaction of the jury to warrant the judgment of the 
court. I t  cannot be expected, nor is i t  required, that sum- 
mary proceedings before an inferior tribunal, such as first 
passed on this charge, should be conducted with the care 
and precision necessary in indictments for crimes of higher 
grade, prosecuted in courts of general and superior jurisdic- 
tion, and in our opinion the order to quash is erroneous. 

The case is distinguishable from HendersonviUe v. McMinn, 
52 N. C., 532. There, the reference to the violated ordinance 
was wholly indefinite and vague, whereas in the case before 
us it is explicitly designated. 

The judgment must be reversed and the court below di- 
rected to proceed, and it is so orderedb 

Error. Keversed, 
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STATE v. T. ALLEN. 

Witness bejore Grand Jurg-By whom Sworn. 

The act of 1879, ch. 12, creates ardd authorizes an additional mock d 
swearing witnesses to testify before a grand jwy, and docs not abro- 
gate the mode formerly prevalent of swearing them in open court. 

(State v. Cain, 1 Hawks, 352, cited and approved.) 

INDI~TMEMT for Assault and Batteryh-ied at Fall Term, 
1879, of HALIFAX Superior Court, before Avey, J. 

On conviction of the defendant in the court below, a 
motion was made to arrest judglnent, on the ground that 
the bill of indictment was found on the evidence of wit- 
nesses sworn in court and sent to the grand jury, in- 
stead of on that of witnesses sworn by the foreman of 
the grand jury and by him endorsed on the bill. under 
the act of 1879, ch. 12. The motion was refused by the in-  
ferior court, but allowed by the superior court, and the so- 
licitor appealed. 

Allomey General, f ~ r  the State. 
Hessrs. Nulien &- N m e .  for defendant. 

DILLARD, J. The motion in arrest was properly refused 
by the inferior court and should have been refcised by the 
judge below. I t  is conceded in the terms of the motion,that, 
the bill was found on the testimony of witnesses sworn in 
murt  and endorsed on the bill by the clerk of the court, and 
the qnestion is whether the witnesses might have been s& 

sworn and sent, or must have been sworn only by the fore- 
man, and by him endorsed on bbe bill under cbapber 12 of 
the act of 18'79. 

The law and practice has been ever since the act of 1797, 
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(construed in  State v. Cain, 1 Hawks, 352, and brought for- 
ward in all the Kevisals of our laws) that  bills of indict- 
merit should be found on the testi.xony of witilesses swom 
in court and sent to the grand jnry. Aud so the only mat- 
ter for our dccision is, whether that mode of proceeding has 
been repealed by the late act giving to the forcrnsn of a' 
grand jury the power to swear and endorse on the bill the 
wi t~~esses  examined before that body. 

I n  our opinion the act of 1879 creates and authorizes a n  
additional mode of swearing witnesses to testify before a 
grand jury, and was not intended to abrogate and does not 
abrogate tile mode so !ong prevalenl, of smearing them i n  
open court. Tlie act ill terms vests ill  the foreman the 
power to swear as witnesses only those whose names are en-  
dorsed on the bill by the officer prosecuting i n  behalf of the 
state, or by disectiou of tlie court, with a inandate to en- 
dorse on the bill such of those already endorsed as he shall 
swear and examine. Tliere is nothing i n  the language of 
the  act which requires the former mode nf swearing the 
witnesses i n  open court to give place to the new mode; 
~ n d  the matter d the late statute is not so clearly repug- 
nant. to tlie former law and practice as to negativt! its con- 
tinuance. 

The  rule in the case of tu.o statutes is, that w!lere they 
both are merely affrmative and i n  substance such that  both 
may stand together, tlie latter s l~a l l  not repeal the former, 
but they shall have a concurrent eflicacy. Broom's Legal 
Maxims, 12  ; Dwarris on Statutes, 156. Here, both the old 
and the new law affirm unodes of furuishing evidence to the 
grand jury, and there is nothing i n  the late act which ex- 
pressly or  by a necessary implication repeals the authority 
to swear witnesses in cnurt, so long existing. The  intent 
of the legislature, i n  our opinion, was to vest the power to 
swear witnesses in the foreman as an  additional mode to 
the one already in use, as a convenierlce whereby to save 
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the time of the court in session, spent in the calling and 
swearing of witnesses to go to the grand jury, and thus in- 
crease the opportunity of t y i n g  matters already a t  issue on 
tbe docket. 

There is error in the arrest of judgment by the superior 
court, and the same is reversed. Let this be certified. 

PER CUKIAM. Error. 
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I n  State v. Donaldson, from Beaufort: 

ASHE, J. There is no appeal bond filed in the case nor 
any  order allowing the defendant to appeal without giving 
security. The invariable rule of this court in  such cases is 
to dismiss the appeal. State v. Walker, 82 N. C., 696; State 
v. Patrick, 72 N. C., 217 ; State v. Spurtin, 80 N. C., 362. 

The appeal is therefore dismissed. Let this be certified 
to the superior court of B'eaufort county. 

PER CURIAM. Appeal dismissed. 

I n  Turner v. Fonrd, from Iredell 

ASHE, J. This is an  action to foreclose a mortgage heard 
before Schenck, J., a t  Spriug Term, 1880, of Iredell Superior 
Court, upon the pleadings, report of referee, exceptions 
thereto, and argument of co~nse l .  Judgment was given 
for piaiutiff and the defendant appealed. 

The  plaintiff moved in this court to dismiss the appeal 
.for want of a compliance with the requirements of section 
301 of the Code. I t  is the established practice of this court, 
where upon an  appeal there is no bill of exceptions nor 
statement of the case accompanying the record sent up, to 
affirm the judglneut of the court below, unless upon exami- 
nation error be found in  the record. I t  is the duty of the ap- 
pellant to this court to see the case so made out as distinctly 
to present the points upon which the judgment below is 
sought to be reviewed. E leming v. Halcomb, 4 Ired., 2GS ; 
Slatev. Orrell, Busb., 217 ; Sfate v. Murray, 80 N. C., 364. 

Aud then i t  is expressly provided in  section 301 of the 
Code, that the appellant "shall cause to be prepared a con- 
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cise statement of the case embodying the instructions of the 
judge as signed by him if there be any exceptions thereto, 
and  the requests of the cou~isel of the parties for instruc- 
tions if there be any exception on account of the granting, 
or withholding thereof, and stating separately in  articles 
numbered, the errors alleged." 

There was no statement of the case under this section nor 
any  bill of exceptions under the former practice, and we 
are unable to discern any error iri the record. The judg- 
ment of the court below must therefore be affirmed. 

No error. Affirmed. 

I n  Brown v. lViilliams, from Dnplin : 

SIMITII, C'. J. The plaintiff's motion to dismiss the appeal 
must be allowed. The record shows that the appeal was en- 
tered by consent ou July 2, 186'3, the undertaking on appeal 
executed August 20 following, and the transcript filed in  
this court June 14, 1880, during the present term. 

Neither was the undertaking given in time, nor the apA 
peal prosecuted as required by the rules of this court, as 
determined in Sewcr v. McLnughli~~, S2 N. C., 342, and Smith 
v. Lyon, Ibid., 2. 

PER CURIAM. Appeal dismissed. 
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I n  Wed v. Everitt, from Wayne : 

DILLARD, J. This is a motion by defendant at her arrival 
a t  full age to vacate and annul the proceedings and decree 
of sale of land had in  the probate court during her minority, 
on the ground of alleged irregularities and defects in the 
institution and conduct of the cause, and in the manner of 
the defence made for her. 

T h e  appeal papers consist of nothing but  a certified copy 
of the facts as found by the clerk, although they mostly 
appear of record in the cause and ought regularly to accom- 
pany the appeal, so that we might see for ourselves what 
are the facts, as they therein exist. 

The  ~ n a i n  ground on which the amendment or opening 
of the decree of saie is asked, is, that the whole proceedings 
i n  law were coram n o n  jzcdice, and i t  is not satisfactory to us 
to proceed on the facts as found by the clerk in the absence 
of a transcript of the record proper. I t  may be tbat the 
clerk bas misinterpreted the facts of the cause, or undesign- 
edly left out some facts material to the proper consideration 
of the questions presented or intended to be presented for 
our determination. 

For  want of a transcript of the record of the original 
cause in  which the motion was made, the papers will be 
remanded, to the end that the appeal may be perfected as 
herein indicated. 

PER CURIAM. Remanded. 
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I n  Amrnons v. Ammons, from Macon : 

DILLARD, J. I n  this case a sale of several tracts of land 
was made under a decree of this court for partition by  J. 
Johnson (formerly clerk and master to the court of equity 
for Macon county) as  a commissioner for that  purpose, 
and on his report of the sales, the same was confirmed. 
The  war coming on soan after, the cause was dropped from 
the docket, without any  distribution of the proceeds of sale 
or order of title to the purchasers, and at  the last term of 
this court, wit11 a view of conducting the cause to its proper 
conclu-ion, the cause was reinstated on the docket and  a 
rule ordered to issue to said cornmissioner, Johnson, t o  re. 
port his doings with the bonds taken for the purchase money 
or the proceeds thereof, and the numbw and names of the 
purchasers, and also to report whether any of the purchase 
money was still due and by whom as [:lay be seen by the 
order of this court in 82 N. C., 398. 

The  commissioner, Johnson, having filed his answer to the 
said rule, i t  now appears therefrom that  he sold tracts of 
land to six different persons for $946, payakle a t  one and 
two jears, of which sum he collected a portion of the money, 
leaving in his hands, after deducting the costs, $491, which 
was never distributed among the heirs; and i t  further ap- 
pears from said report that only two of the purchasers h v e  
paid in full their bonds, and no title by authority of this 
court has ever been executed. 

Upon such a state of facts disclosed iu the answer to the 
rule, i t  is now.ordered, to the end that further and final pro- 
ceedings may be had, that  an order may be drawn appoint- 
ing the clerk of this court, or some ccinpetent person in 
Macon caunty more convenient to the parties, to take and 
report to this court the kind and quantity of the purchase 
money received by Johnson ; when received, from whom: 
the value thereof at the time, and any facts deemed perti- 
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nent going to charge or discharge him ; and also to ascer- 
tnin and report the number and names of the purchasers, 
the amounts due from each, and the situation of the title in 
respect of each purchaser ; and further to ascertain and ob- 
tain if possible and file with his report the bonds and other 
evidences of debt representing the unpaid purcl~ase money, 
with a view to orders of perfosrnarlce of their contracts or 
a resale. 

And this cause will be co1:tinued for further orders and 
directions on the coming it1 of the report of the commis- 
sioner to be appointed under this order. 





R U L E S  
O F  THE 

SUPREME COURT, 
Order in which the districts will be called. 

1. The first district will be called on Wednesday of the 
first week, and, if necessary, thc call will be continued until 
and including Tuesday of t l ~ e  next week. 

2. The  second district will be called on Monday of the 
second week if causes from the first have then been disposcd 
of, and the call continued through that and the following 
week. 

3. The third district will be called on Monday of the 
fourth week, and allowed one week. 

4. The  fourth district will be called the fifth week, com- 
mencing on Monday, and allowed one week. 

5. The  fifth district will in  like manner be allowed the 
sixth week. 

6. Tlle sixth district, the seventh week. 
7. The  seventh district, the eighth week. 
8. The  eighth district, the ninth week. 
9. The  ninth district, the tenth week. 
On Monday of the eleventh week the court will enter 

upon the call of causes at the foot of the docket and proceed 
therewith until they are disposed of. 
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BRIEFS. 

Briefs of cour~scl hereafter filed for the use of the court 
must be printed and should contain a concise statement of 
the facts set out in the record, necessary to an  understand- 
ing of the errors assigned; but oral arguments will be heard 
and written briefs may be read i n  place or as part thereof as 
,beretofore. 



I N D E X .  

ACCOMPLICE, TESTIMONY OF-See Evidence, 10-12. 

-4CCOUNT AND SETTLEMENT. 

1. While the general rule is that an action or proceeding to re-adjust 
a settlement made under the supervision of a comprtent court 
mrrst be brought within three years from the time of such set- 
tlement, yet thcre is ail exception where the settlcn~ent is made 
with a fenze cocerf, against whom the statute of limitatin~rs does 
not run pending the covertwe. Eriggs v. Smith, 306. 

See Guardian aiid Ward, 6. 

ACTION-Soe Partnership, 3. 

ACTION TO EECOVER LAND. 

1. One who gains possession of land as the property of another 
cannot resist an action for the recovery, brought after the ter- 
mination of the lease, by showing a superior titlc in a third 
person or in hiinself acquired before or after the coatract. He 
must s ~ ~ r r c h d e r  poescssion to his lessor before he will be allowccl 
to controvert his title. Dnvzs v. Davis, 71. 

2. This mle, nhich estops the tenant from contesting his lessor's 
title, prcclodes all controversy as to the titlc to  the landden~iscd 
(save in some exceptional cases involring equitable elements) 
and supports the jur idct ion of justices of the peace 01 er sum- 
mary procceclings in cjcctment. I b .  

3 .  The question of title TI-hich arrests further proceedings before 
the jnstice is between the original parties to  this action, and 
jurisdiction once acquired cannot be clivcsted by the intervcn- 
tion of a stranger to the suit, asserting a paramotlnt title in 
himself. I b.  

4. A complaint in a n  action to recolcr land which alleges thnt the 
plaintift' is the owner in  fec, de~cribes t!le same by metes and 
bounds, and alleges that the defendant wrongfully withholds 
possession, concludillg with a dcmand for judgment for the 
posscssion, for damages for withholding the same and for costs, 
is amply sufficient under the codc. Johnston v. Pate, 110. 
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3. A demurrer to such complaint, assigning for cans? : (I) A failure 
of the plaintiff to set forth his claim of title. or (-2) to allege :La 
ouster by dcfend:mt, or (3) to aver a demand for possession and 
damages before aetimi brought, or (4) to allege n notice to quit 
bcforc suit entered, or ( 5 )  to assert n possession i n  tlre pl:bintiff 
or those nnder whom he claima within twenty yews before the 
action was institutcd, raises no serioui qwstion of law, and 
shor~ltl be cnenoIec1 as frivoloas. 

G .  Act5 yo,terior to :I sale, sue11 as tlrc paprncnt of rcwt to the p!u- 
cl~ascr by one who claims tllat he oiv~lecl certain land at  the tims 
it n a s  sold t o  pay the debts of :L third per3on, csunot be re- 
cciretl in evidence to estop such clainlant from nssertiug his 
title :qaiust thp pnrcl~ascr. Ircyer v. B,ctEty, 287. 

7. While it is a general r~ i le  t ' n t  pwsession of hot1 is uolicc to tlie 
xkorld of all equi t i~s  iu favor of the occnpmt, this rule tloe; not 
estend to the po-srqsion of a sl.tvd prior to 1363, who bonqht 
nncl paid forland nnd had tllc legal title conveyctl to th- nhite 
owner of his wife n ho made her home on such land ID. 

8. Where a tract of Innil is described :LS " bcgi~ining at  a point of n 
ritlge near some 1:~c;e rocks, on the so:lth-exst side tlrercof. nbont 
ttvo c l~ :~ i~ is  cnst of Stew.wt16 crcclc, : ~ n d  r1111s ~ 1 )  thc ~ i d a ~  north," 
kc., and t!lere is cvidc~~ce tcncling to show large out-croliping 
roclis at each e : ~ d  of the ridge, the beginning will be Axed :it 
tile so~ith-east end or sick of tho ritlge, nut1 the rcfcreoce to tlic 
rockswill be consideretl ns descriptive e:lly, and :IS r:~e:mt to aid 
i r ~  ascertaining tlie position of tlw poi111 nl tlie s o ~ t l l - ~ 1 s t  ficlc 
of the vidgc, ant1 not to give niidne prornincnce t o  the rocks. 
Jouea v H t ~ r i X e r ,  314. 

9. Tire coort will not hold a description of laud in controversy too 
inrl41lite to :~rln~it p lrol proof to i d e ~ ~ f i f y  it when s ~ r c ' ~  cl(.serip- 
tion calls for- naturd boundaries ant1 tilc l i :~rs  of nrl,ioini~~g pro- 
prictors, cspccially when the defentlaut ntlrnits in his :tnsuirr 
that Iic withholds the possession of the Innil clnirni~d by the 
plaiutifY5. TVellonx v. Jonlan, 371. 

10 \ITllcre n conirnct to c0nvc.y land ctcscrihes the s:me as "one 
t r ,~ct  contniniiig I93 ncrcs, more or less, it k i n g  t l ~ c  interest i n  
t n  o sltares, ni l joi~~irg the lanc!s of J. B., E. (i. mil  others ;" 
l I~ l t7 ,  Thxt tlie description is not too indcfinitr to admit par01 
evitlencc to icler~tify thc inncl. filrtner V. ljatts, 337. 

11. The location of boundaries mentioned In a deed may be cstab- 
lished by parol proof and by reputation. H ~ ~ f ~ r m n  v. Talker. 
411, 

12. The rule anuor~nccd in Gudger V. Rensleq, 82 N. C., 481, as to 
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the proof in rcference to  thc reservations in grants, commented 
and euclorsed. Scott v. Elkin.~, 424. 

13. Thc possecsion by a lrscce of a part of a tract of land gives the 
lessor a constructive possescion of ttlc entire tract, but this pos- 
s~ssion. outtide the bountlaries of the tenant's actual occupa- 
tiou, will not divest by lapse of time a, title superior to that of 
the lrssor. Ib.  

1 4  The existence of visible and definite bouuclary marks is required 
to enlarge a possession bcyoud t l ~ e  limits of actual occupatiol~, 
or apossessio pedis, and to confer a right. But an entry under 
a deed or other instrument purpnrliug to pass land and defining 
its limits, is in law an entry into the whole tract, except as 
.gainst a bettcr title to a part not actnally occnpied ; and not 
only arc no vicible boun(1aries neccssaly. but if they existecl, 
they would be controlled by the coi~vcyance nuder which the 
entry was made. Ib. 

5.5. 9 deed, con~rying land IL nuto the said R, in trust for R and 
others as aforesaid a ~ ~ d  their heir-," (R being o1.e of those named 
in the prccetling recitals of the ilccd as elititlet1 to the equitable 
cstltr), conveys a n  estate i n  fee to R the crustec, Ryan  v. Me- 
GeAep, 500, 

96  IVticn, in :HI actiou of ejectment, 31 is made 2 party defendant 
npon tho ulK<!.tvit of au agent which alleges among other things 
that ilI e h i ~ n s  titlc to the land sncd for under the same party 
ontlcr whom the pl:ti~ltifY clai~iic; " Held, that the affidavit is 
incompetent to  establi-h the fact that M and thc plaintiff elaim 
title under the same party. Ib. 

17. Where the plaintiff' in all action to  recover l:111d alleges a title in 
iev, it is competellt for 11iw to support such titlc, as  against the 
slrfendant iizpossession, by proof of a renting by the lnttel from 
thc plaintitl' a6 the owner of the fee. F a ~ m e r  v. Piclcens, 540. 

IS. T l ~ c  rule b e t w e c ~ ~  lessor 211d lessee extends equally to one mho 
tbltcs or holds possession under a contract of purchase, and he 
is not per~nitted to controvert the title of him under whon~ he 
csnterecl or by whose consent he has conti~iucct a possession. Ib. 

39 Possession 1)revious to a I v : w  or purchase does not let in the 
p:wty in  possession to dispute the title under which he en- 
tered, Ib, 

20. A dcfel~dant in possession of land is rstsppcd to allegea sherilf's 
sale of the same by eousellt of the party rmtler whom the cle 
fendant entered, m d  a conveyance to the defendant by the pur- 
chaser at  such sale, without a p ~ i o r  surrender of the land by the 
defeulaet to tllc person under whom hc entered. Ib .  
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21. Where the t1cfend:tnt in a11 action to recover posiession of h n d  
:Lnswers :~dinitting the po~i!:ssio~l but denying p la i~~t i t r  's t,itlc, 
he c:~nnot xftermi~rdu tlisclnirn title mtl  posicssio~l and put tho 
p1:kintill' to proof of t l ~ e  ailverx po;se.ssion withont :ln arnentl- 
mcut of the plcatli~qe. Graybed  v. l'owers, 561. 

Scc Costs, I ;  Injnnetion, I ,  3; 'l'cn:%nts in common, 2. 

A1)YAXCEMENT-See Partnership, 3- 

ADVERSE POSSESSION-See Tcn:~nts in common. 

AFFID.4VIT-Pee Action to rcwvw I:~nd, 16; Arrest of d(~fendanl,. 
. &c. ; Att:xchmcl~t, 1 ; Injnuction, 2 ; Itemoval of eluse, 2 

AGEXT AND PRINCIP,4TJ : 

1. \Vlwrc onc I)ttgs fro111 an : p n t  the goods of 11is prinriprl. t ~ n l e r -  
a n~i~:~pprt~hension, not induced by the principll, that tltv ;~oorl, 
b e l o ~ ~ g  to the :rgent, 11e cannot use as a p lymcxnt or cotlt~tcr- 
claim, on a suit by the prii~cip:ll for the \olue of snch gootl~, PI 

crvclit giwn by him to such q c n t  on an il~tlivid~u~l tlebt of the 
b t t c r  Errown v. M w r ~ s ,  231. 

Scc Action to recover l'incl, 16 ; Judgment, 7 .  

AGRICULTURAL SUL'P1,IES : 

1. A colnplaint for converting a mortgaged crop whicll aver.; title 
to w c l ~  crop raked by t l ~ e  mortgxgor and by him co~~vcxyed to thr 
plaintiff, its clelivcry to the tlvfendnnt, it? \,:llnc, and it3 nppro- 
p~i,ition by tht- rlrfend:tnt to l~is  own nst. :1fter t lenl:~~~tl by tlle 
plaintif, i~ a conci>e : I I I ( ~  rlefir~itr ktatement of cvery nxlteriai 
fact upon which the right to recover tlcpe~~ds, and conqliw wit11 
section 93 of t l ~ e  code. Womble v. Leach, Sl .  

2. An action for d:unagrs for converting n crop, of gre:ttcxr value 
thml fifty dollars, is not founded on an inrplied c o ~ ~ t r x t ,  n ~ ~ d  
hence is not witl~in the cognizance of s jirstice'a Jourt. 1 6 .  

3. In  this action to detsrmine the owtzership of the cotton, it is noL 
competent for the court to adjust the cqnities between Lhc par- 
ties growing out of ihe fact that the plaintiff has a120 a mort- 
gage on the land n~hich produced the cottoo. Ib.. 



INDEX. 

4. One who gives a mortgage on a crop to obtain snpplies, under 
the provisions of Bat. Rev., ch. 63, 4 19, is cstoppecl from asscrt- 
ing that articles which he r e c e i h  as a cornpliance with the con- 
tract are not " supplies" within the meaning of the statute ; 
and a second mortgagee who acquires an interest in the crop af- 
ter such advances arc tnatle, stands in no better plight. and is 
lilwwise bound by such adm~ssion. 16. 

See Xortgagc, 8, 9. 

,lLIBI-See Evidence, 13. 

AMENDMENT-See Judgment, 2. 

AMENDMENT OF IZECORD : 

1. I t  is not only the right b t ~ t  the duty of the conrt to so correct 
and amend its recortls :lr to m,~l ie  them a true and perlect trans- 
cript of wllatevcr occurred that belungs to the rxord,  a11d tllc 
rule is not varied by the fact that the rccord w1ie11 corrected will 
not thcn avail the 11urposes of the party moviug the amcntlment. 
P e r r y  v. Atlums. 2Ui. 

2. Thc refusal to a ~ n c r d  :t court record is not the subject of revie\\- 
on appc:ll, unless b : w d  two11 nri atljt~dgcd want of power, and 
ill such cascs, nij the tiiecretion has not bee11 cxerciscd, tlie Inat. 
tcr will be rctmnncled i r ~  order thnt it unay he, I b. 

I .  Thr  appcllnte j11ri4iction of this court being clerivcd frorn that 
previously acquircd in tlw court from wlricll the call-e is removed, 
110 appr:d nil1 bc cntwtaitied hcw, unlrsa the transcript sent np 
sl~ows thc paws-ion of that jurisdiction and that tbc cause was 
propwly corl~til~~lecl in  the cotlrt below. Godo? v. Sundcrson, 1. 

2 An entry oil the tloclict, "complaint liletl. tirnc to demur or an- 
s n  er ;" tloes not catend thc time for pleading to thc trial terrn, 
: ~ ~ i i l  :L refusal by the presicliug jutlgt,, in tlic excrciqe of llis dic- 
crction, lo :illow a tlefrriilant to plead at  that term, is llot tllc, 
snbjecl of an appeal. Boddie v. Woodard, 2. 
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3. An appeal does not lie from an order that several cIefrudants pay 
over a sum in solido, for that, such an order mas not founded ou 
a prclirninary finding, on compete~~t  eviclenc~, that the f ~ m d  was 
rrliiler tlrcir joi~it control; since ample rclicf may be had by 
showing, in answer to a contcmpt rille against :my individual 
debtor for not paying over, that the prolrerty was not a t  11is clis- 
pcxll; and espcci:tlly is tllis so when no exception to the evi- 
dence in support of the order is made in the court below. COT- 
bin v. Herr?/, 27. 

4. Altl~ough the genera? rnle is that no appeal lies from a Wgment  
for costs only, yet there is an esccptiorl in favor of fidncixries, 
to tw inferred from Bat. ltcv., ch. 45, 4 .54, which m:rlies the de- 
cision in tliosc cases "one aKecting sr~bst:mtial rigl~ts." Nay v. 
I)urtl~n, 237. 

5 .  Whenever a pilrty is tleprivcd of an appeal or induced into neglect 
to txfie mid perfect it in due time by the conclnct or declarations 
of t l ~ e  atlverse p:irly (whetlrcr intended by the latter to haw that 
c.Ai>ct or not) the rnle is to gmnt a ce~tioruri as :L substitute for 
the appeal. W ~ i l i o r ~  v. Pecirson, 300. 

6. TJndt,~. this rr~le, where the plaintiff does not appeal because the 
defentlal~t's counsel hnve, uuintentio~l:tlly, led l ~ i m  to believe 
that they w o ~ ~ l d  not appt!:d, a certiorari will lie for the plaintiff 
and he is not in tlcfanlt ill f:liling to apply therefor until the 
tena next after that to which the defentlant has applied for the 
sarnc writ, w-here the dccision in the defendant's case is an- 
noucctl so late ill the term as not to allow t,l~e plaintiff the time 
to take snch :L stcp in his 1)clmlf during that session of the 
conrt. 16. 

7. Under the act of Ifarch l!)th, 1875, " to facilitate the construction 
of telcg aph lini~s," taken in co~~neetion with the act of Feb- 
ruary 8tl1, 1972, for the s:me purpose, no appml is allowable 
from an interlocutory ruling in the coulae of procectlings to ec- 
tnblish sucL1 lines, bnt  only from the filial joclgment thp,rein 
l'elegraph Go. v. It .  ll. Co., 420. 

A certiorari will not be pmtecl  by this conrt, where a n  alleg~tl 
oral ngrcerncnt bc tweu  cou~~i(:l  to await the clcciiiou of a cer- 
tain other case, i j  dcnietl. fZrrlehisn~~ r. IZnrnfiIf, 141. 

I n  such case, all :~llt:ption t11:lt t l ~ c  pctifioncr was rnis1e.l by :& 

conver?ation betwec,~~ his eo1111sr~1 ant1 the couilscl of liis :~tl\.er- 
sary, does not bring tlie c:lse within section 133 of the co:lc. Ib. 

A cerliorari will not be granter1 where tllc pctit:o'lcr i; un.tble tr 
gire Eond for l ~ i s  appeal, rmless it be sliowil th8t the jc~dg-r belon 
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11. A ce~,/iorari, 3s :L ro~nctlinl writ, will I)c g u n t , t d  on I)c:I~:llf of tlro 
stnte ill :L c r i i n i~~a l  :wtion. rriltler t l ~  s~ipc?r~ri~orjr  po\\-er confcr- 
wtl  11por1 t l ~ i i  cor~r t  by section eiglrt, :lrtic:!e fonr of the co:rstitrl- 
t i o ~ ~ ,  ~ r l i e r e  i t  :lplre;trs ill the pct,itio~r th:tt the srlpcrior conrt, on  
n ~ o t i o ~ l  of the stnte to :mcsntl the IYXIIIYI of :L t r id  so :IS to  III;L!~(' 

it cpe~l ;  t hc? t r r ~ t l ~ ,  rc3f11ic:tl to I I C  t r  evitleiie:: in support of thc 
mori;~n upon the grotl~lcl of a \v;lr~t of power. SIUIC V. SIUC~)SOII 
5S.k. 

IS. Appeals will be dismissccl u~rlcss perfected accordit~g to lam. 
State v. Donaldson, GS3, ancl Urowu v. William, G S l  ; and juclg- 
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nwnt below affirmed unless error appears on the record. Turner 
v. E'oard, 683. 

See Amendment of Record, 3 ; Prwticc, G ; Rcnlov:tl of eluse, 2 ; 
Trial, I, 2. 

APPLICATION O F  FIJND-See Esccution, 6, G .  

APPROPRIATION OF I'APMENT-Sec Xortgngc, 4. 

ARBITRATION AXD AWARD : 

1. Arbitrators chosen to decide all nmttem III controvemy between 
several partners in  trade. made the following award : " Wc, 
the referees c h o s c ~ ~  to make a settlement between Jehu Oshorne 

. and R S. Calvttrt, (lo nl:lke this settlement, to-wit : 
Thnt Cdvert is due Osbor19e on first scttlcrucnt .................... $325 00 
On settlrment wit11 Ton] Osbornc & C~slvcrt ........................ 268 76 
111tercet .......................................................................... 10 75  

$604 50 
(Signed by Arbitrators) 

Held,  (I) That, with t l ~ e  xit l  of pnrol cvitle~m: to show upon what 
nrattcrs tlre nrbi1r:~tors nctetl. suclr award is not iml~cacllable, 
citl~er for nnccrt:~inl-g Or for f:iiling to pass upon :dl 1n:rtters srib- 
mittecl. (2) 'Th:xt p r o 1  eviclc~lce is :~dntissible to slloiv upon 
w l ~ : ~ l  matters arbitratol.~ :tctctl. Osburne v. Calve?+, 365. 

2. Arbitlxtors (1ifYc.r from rvfcrces, i n  tllnt, the forn~cr arr not bound 
to find t l ~ e  f x t s  separately from their conclnsions of Ian-, and 
are not required to report them. Piclcens v. Miller, ,543. 

ARREST-Sec Sheriff, 6. 

ARREST OF DEFENDANT UNDElt EXECUTION : 

1.  Section 269 of the cork, providi~~g for arrcst of defrnrlants under 
execution, coi~te~r~plxtcs thrcc classes of cases : (1) JVhere the 
cause of :~rrest is not set forth ill the complaiut : (2) Where the 
c:uw is set forth in the complaint, but is only collateral and cx- 
t ~ i n s i c  to the pl:tintiff'.j cause of action : (3) Where the cause 
set forth in the complaint is essential to the plaintiff's clnim. 
Peebles v. Foote, 102 

2. In cases within the first class. the defendant can only br arrested 
by an order founded upon n sufficient affidavit setting forth the 
sotlrccs of information when it is buscd upon informntion 2nd 
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belief Ar~t l  i.1 ~ ~ ~ e l l  cases n o  execution can be iasrwd agninst 
the person witbout sue11 order previoudy hat1 a n d  served. Ib. 

3. I n  capes of the second class, the statement of t l ~ e  cnrlsc of arrest 
in tile complnint will answer ill pl:~cc of a n  :~fitl.lrit, but the 
statetnel~t must be a s  explicit as if set fort11 in : L I ~  :~f idavi t  an(\ 
propcl~ly vclrific~l. 111 s l~cli  canes there 111r1;t bt: an order of 
arrest  beforc executiol~ a ~ . ~ i o s t  the person af the debtor. Ib.. 

4. 111 the h s t  class of c:xees, ml~ere  the f:lcts stntetl in tllc complaint 
as  enrises of arrest a rc  essential to, or constitute plnilltilT7s cause 
of action, there no nflicklvit for t l ~ e  order of arrest is ncctled :mcl 
no sticl~ order is ~wjuircd before execution rnny be issnctl against 
the puson  of the defendant, providticl tile compl:lint has been 
tlr~ly verified. 1311t :r verilic:~t,ion oil i+~fonn:ltiou and belicf will 
not answer, r~nless it givcs t l ~ c  sources of infornt;ltion, k c .  1 8 .  

ASSAULT AND BATTERY : 

1. The act of 1879, ch. 92, $5 6, 11, does not rentler it necessary t h t  
a bill found by the gr:lntl jury of t l ~ e  s~lprr ior  court for a n  :~ssnult 
a t ~ d  battery should aver tha t  a tle:tclly we:lpon w:ls nscd, that  
any serions tlam:?gc xv:is done, that  s i s  nlo:itlls 11:ltl rlnpsrtl be- 
fore the f i u d i ~ ~ g  of the bill, or t11:lt tits otfence was con~~ni t tcr l  
within one r11ile of tlle c o ~ ~ r t  rluri~ix t,lle session thcrc'of. Tllc 
tlclcnd:~nt, 1111c1er tlrc plea of not gnilty, may ncg:itirc t l ~ c  csist- 
ence of t l ~ c  j:~ri.sIictiot~:~I facts. iSl& v. Taylor, 601. 

ASSIGNMEN'l' OF CHOSE IN ACTIOX-See C o ~ ~ t r x t ,  .?-Y ; ESCCII- 
tioil, 6 .  G .  

ASSLGNXENT O F  .JUIlGNENT-See Contract, S;  Esecutiou, 3, 6. 

A'rl'ACH,\lENT : 
1 .  T l ~ e  rc>lnctly by :~ t tnchn~en t  i; C ? I I ~ ~ I I C ~  t 3  :~ct io~ts  11po11 coi~t~.n(:ts 

in which tlw amount to wiriu!~ tho 1)l:lilltift' i.: elititlet1 can bc 
spt~ificcl i l i  Ili-; :~fGd:~vit : I I I ~  C:LII be iiiet:rtilin~d by S O ~ C  ccrtniil 
1ne:lsrlre of t l ; ~ n ~ : z y s ~  :L I IC~  hcnc,? (10:~s 110: lie in :ti1 : t c t i o ~ ~  for 
breach of pro.nise of tnarri:~g,:. Price v. C J ~ ,  2Gl. 

2. It sectns tll:~: :i clcfe3ivc service by pnblicz:~tio~~ li1x:T riglltflllly hc 
remedied by an  order for repuklication. Ih. 
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ATI 'ORXXP,  AI'PEARASCE BY-Sce J u c l g ~ ~ c ~ ~ t ,  7 ;  Process, 3. 

-4TTORNEY AKD CLIENT : 

B AXKlZUPTCP : 

1. \ \ - l ic l~  a t l c f t~~ idn~~ to l ) t : l i ~ l s l~ i s  clizcl~argc ill hxnlmiptcy alter  jnclg- 
n l v ~ ~ t  :11i(1 11e11ce 11:)s 110 opportunity to  plr:ul it, tlie tlefc.r~ce is 
:~v:ril:\l)lc u p o ~ ~  :L rl~otioo for 1v:~rc to  issue t,sctcr~tion o ~ r  snch 
j~~clgmeirt  n . l ~ c ~ ~ i  it 1~ccon1t.s tlcrnial~t S i t i ~ c l e r s o ~ ~  v. Daily, 67. 

3. Procet~tl i~rgs i ~ r  h:~htfi~,d)' 11cin,n :rltogetlier of :L civil cl~:rrnctvr, 
wllcil t l ~ c  t1cfentl:tnt is (lisc11ar~14 on t : rk i~q  t l r ~  o:~tli of insol- 
vc~icj', the 1:1w ns to costs i l l  civil actions prevail?, whereby the 
county for wlrose benclit the proceedings arc  insti t~~tecl  is lixhle 
f o ~ t l ~ e  costs of tire stat?, hilt rlot for tlic solickor's fces nor for 
the costs of tlrc ilefeird:urt. I b .  

1, O n  trial of :t bnst:~rdp proceetli~i:, cvidenc (by itself and uncon- 
ueclcd with nny fact tending to  disprorc t,lre clrargc against the 
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ROUNDAIlY-Sec Action to recover land, S, 11, 14. 

BREACH O F  MARRIAGE PRONISE-See At tachme~~t ,  1 .  

BREACH OF TRUST-See Esecution, 1, 2. 

BURDEN O F  PROOF-See Executors, I1 ; Guardian, 2 (2). 

CANONS O F  DESCENT-See Descent. 

CAPiTAL-See Wills, 2. 
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CERTIORARI-Sec Appeal, 5-12, 

CTTIES-See Indictment, 6. 

CLAIN A X D  D E L I V E R Y  : 
1. A practising attorney o f f m  to  the plnintib that if IK miii sent1 

him a cow, he will perform cert:~in professionnl services for him 
(plaintiff); bcforc the services can be performed the attorney 
dies ; Held, t ha t  it was :in r~uco!~ditioniil silk, aud in a n  action 
of claim and  tlelirery for the cow agains: thc personal represen- 
tative of the attorney, the plaintiff c o ~ ~ l i l  not recover. N c C r m  
v. Gilmer, 162. 

See Usury, 4. 

COXMERCIAL USAGE-See Evidence, 7. 

COMNON CARRIERS-See Damages, 1. 

COMPLAINT-See Agr. Supplies, 1 ; Action to recover land, 4, 3 ,  

COMPROMISING DEBTS-See Evidence, 4 ;  Guardian, 2. 

CONDEMNATION O F  LAND-See Railroads. 

CONDITION-See Wills. 

CONFEDERATE MONEY-See Executors, 4-3 3 Guardian, 8-12. 

CONFESSIONS-See Evidence, 10, 11 ; Juc1g:'s Charge, 3. 

CONFIRMATION O F  CONTRACT BY INFAh'T--See Contract, 
1 0 , l l .  
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CONF1,ICTING CL41N-See Partition, 4. 

C0NSII)F:IthTION-See Contract, 5 ; S~~rc'ty, 11. 

CONSTRUCVIVE DELIVERy-Sev C:ontr:lct, 7. 

COYI'EMI'T. 

I. When in the course of procceclings snpplemer~tary to  esccntion 
n wit~~c;s  is emmined by a rvferee nncler section 268 of the code, 
110 lriul can be said to  take place before the referee, mltl a eon- 
t c n ~ p t  in refnsiug to :msr\cr q~lestions on such esan1i11:~tion 
n111st be punished hy the court making the rcfercncc. L a  Foil- 
taiu v. Soul1~ei.n T'nderwritew, 13'2. 

2. The cswntiaI ancl illherent c o ~ n ~ n o n  lam power of tlrc courts to 
punish ns :x conte~npt t l ~ r  r~'fr~s:~l of :L witne-s to a n w e r  proper 
( I ~ ~ ~ ~ t i o ~ l s  is expressly e o ~ ~ t i r ~ n e d  by Battle's Rcvisnl, ell. 21, 6 7 
(4 ) .  1 0 .  

3. IVhere :I witness rcfnscsto :LIISWP~ n (j~testion 011 the gronntl t h t  
s ~ c h  :mswcr w ~ l l  tend to convict him of n crime, it is the pro- 
vi,~ce of the eotirt to  determine ml~etller :% dircet response to the 
rlnestion ~vill have tlmt l e~~deuey .  I b .  

4. Since by the provisio~w of sections 26-1 (5 )  of the cotk the :uwver 
of one cs:m~incd iuldrr proccctlings snpl)lcme~~tnrp to esecntio~r 
c : n ~ ~ ~ o t  be nsetl :~gaiwst 11i1n in any crirni~~:d proeeccli~~g or prose- 
cution, n witness enllccl to testify on such an ex:ln~ir~:~tio~l :IS to  
hi; t l e : ~ l i ~ ~ g  i l l  ht:l~:llf of a clefnnet corporatiou of which he was 
nn ofliccr e : r ~ ~ n o t  cscnsc l ~ i n ~ w l f  on l l ~ e  gro~ultl that the evitleuee 
t1111s clicit,ecl 111igl1t be used 011 tlle trial of indictulcnts pentling 
:r;minst him ant1 otl~c:rs, for co~li;pirir~g to c11c:lt nntl rlefr:~utI 
divcrs persons ill the rnan:~gcn~ent of the affairs of .such corpo- 
ration. 1 0 .  

5. Sc~irhle, that if the witness himself states his belief that such 
indictments are prosecuted solely for black-mailing purposes, as 
t,o which hc could only thus speak on the supposition of his en- 
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tire iunoccncc. no truthful answer of his could have any possible 
tendency to convict him of crime. I b .  

Sec Appeal, 3. 

C O S T I S G E S T  RE?rl.lINDER -Sec Pdrtition, 3 

COSTI'LAC'I' : 

I .  A co~rtr:rrt ~ i ~ a i l t ~ r  \ r l~ i c l~  on(, i; ti) ~n:llcc bricki O I I  tlie 1:~i111 of all- 
o t ! ~  ,I., t l ~ c  propriT)- ill t:115 hric.k.: to r ) rn :~i r~  ill tl~c: on.ntxr of t l ~ c  
$oil I I I I ~  il I I ~ :  ]I:)$ I)PP:I p iiil for l l i i  c I : I ~  n11(1 woo 1 11s::cl : L I I I ~  COII- 

s1111rel1 in 111i.ir ~ n n ~ r i i f : i c t i i ~ ~ . .  is no; \ s i t l~ i~~ tlie Stiltote of Frxntls; 
I h t .  I?er,. c.11. .iO. $ l o .  1 1 ~ ; : i z  v .  Nor~~is .  5 1 .  

2. Wl~crc. t l r t s  c.o 111~I : i i l l t i  :11ity.: :L tlt.livery to  t l ~ c  cl(3f,:nrl:~~~t of 11,OO:I 
1,ricIi~ u1111c.r a serl) :~l  cv:~tr;~c,t ,  :~nt l  tlrc proof s l~ow?  :I tlt.livcry 
to  xi~tl  :rccept.ri~cc by 11i1n of 11.222 b ~ i r k - ,  t11c C O I I L I Y L C ~  h:rs I)CCII  
si~tfic.ic.~~tly perfor~netl ~ I J  s~i-t:li~r :LII :rctio!r for tlie T : L ~ I I ( ~  of tl~c: 
sxllle. Ill. 

:;. IVl~c~rc: A ronts ant1 t:~kes po-e.4on of n nxrc~-llor~.~e x~rll nft1.r- 
\s:~rds ns~oei:ltcs Iiinrsi~if i n  h :~s inrs i  \\-it11 1i nntl C ,  tl~i: two lilt,- 
te r  (lo not b c w ~ ~ ~ c  joi11t1.r li:~hIt. \vith A for tlte w,r t  by OWilp)-- 
i t i c  ~ i i i i g  i t  I f : t ~ r i  I I ~ O  l'ierce T. 

A l s p u g h ,  2.33. 

4. T l ~ c  coi~strnction of : ~ ~ v : , i t t ~ b ! ~  i~~ i t run l t : l~ t  o r  other c o ~ ~ t r . l c t  whose 
tc.r111s :\re :lsci:~,tni~~etl s l~ol~l i l  lw tlctc:~.~~~inctl by t,!ic j~itlg-e. ant1 it 
is error to  r~s fw  s i ~ c l ~  con4 rr~eliolr to t l ~ e  j1u.y. Joites v. llrcizl;er, 
324. 

.7. A n  c~srcntoly  :~grc~rnlc~r~t  hy (in(: nlio l ~ o l t l ~  :I ~ I I I ~ ~ I ~ I ~ I I ~ , C ~ I ~ S ~ ~ ~ I I -  

till? :L ~ ) : I ~ : I I ~ I O I I I I ~  lit'lr (111 I : I I I !~ ,  10 :LS.~L~;II  t l ~ e  S:IIIIC to : i~~o t l l c~ r  in- 
c ~ ~ n r h r : l ~ ~ c c ~ r  nllosc: lii!i~ i -  s1111jc~cL to .r~cli j~td;~ncnt, 31111 :11w to  
t o  :III int t ' rvc~~ilig r t ~ o r t g : ~ ~ t ~ ,  i i  ir~flicic.~it cc~~~si t le rn t io i~  to slipport 
:I l )~mnriv  of this I J I ' O I I O ; I ~ I ~  :r~s;,rrllcv~ Lo 1j:i.y tllewfor oi~c,-tlrir(l of 
thcb : L I I I O L I I I ~  of s11c.11 ~ I I I ~ , ~ I I I ~ I I ~ .  JVi i~ lm~r ,~ j  J < ~ O I Z C P ,  351. 

(j. 'i'lit: stxtntc of Erxntls llil('i I I O ~  ~wlr~i r t .  that, :L jr~tlgtnc~nt cons tit^^. 
tijig a Iic11i on 1:111(l $11i)1i111 1)1~:1:4g11ecl by :L w i t t c n  i ~ ~ s t r i ~ n ~ c ~ ~ t .  I/,. 

7 .  A!) i ~ ~ t c ' n t  to wI1 Ily O I ~ C  l):irty atid :ln i i i t ~ ~ ~ t  to l ~ u y  ill t l ~ c  c~ther, 
:~t, :L pricc : ~ p ~ t l ,  wit11 sue11 co~itluct :IS Incnlrs tli:tt o ~ i c  rcli~i-  
q i~ i s l~cs  all co~rtrol  of :L chose i l l  trctiou n ~ ~ d  the ot11c.r nrsnrnt~.; t o  
rcyyrtl it :IS his own, with ~ioticv to  the debtor of w11:lt 11:~s oc- 
enrrcltl, co i~s t i t ,~~ tc s  nn : l s~ignnlc t~t  : I I IC~ a ~ o n s t r ~ ~ c t i v t :  tl(,livery of 
such chose so ns to  tlivcst the :lssignor of :dl his f o r n ~ c r  o w ~ ~ c r -  
s l~ ip .  l b .  

8. Wljile it may be desirable t11:lt the as s ig~~ lnen t  of a judgment 



INDEX. 705 

should appear of record, an entry thereof upon the records of 
the corut rcnilering it, is uot necessary to cornplcte such assign 
m w t .  16. 

9. 111 this case, tlic menwre of the plaintiff's cl:maqe is the contract 
price, one-third of the a~nount of the jntlgruc~~t. Ib.  

10. A recovery cannot he had on a bond given by a n  il~fitnt to t l ~ c  
atluri~~istr:~tor of hi? i~isolvent fatller for money of the estatc 
lo:metl to rn:~l)li~ s11cl1 inf,int to :~cquire a professioual cd~~c:~t ion,  
on the gror111i1 that t l ~ e  co~lritlerxtion of sncl~ bond was " mccs 
c:lrics " for the !ninor. Y ' U T ~ L I .  V, Gaither, 357, 

11. An cxpiicit :~cl\l~o!rl(~clyllleIrl by one after coming of age of :I 
void.rblc i~~tlrbtc.clne+ contracted in illfancy is not :I sufficient 
rxtifieation to rer~tl'r the eoutrxt  enforceable ; there ,nust nth a11 
c.xprci=s confirmation or new p~omisc, volnnta~ily aucl tleliber- 
ately nmle, with 2% knowledge that tl~cre is no existing Ie,rral lia- 
bility. I b .  

12. Upon the volu~~titry rescission of a co~~t rac t  for the sale of land, 
thv vendee having been in possession, he is entitlcd to :L return 
of the purcl~ase moxy,  and the vc~~clor to a f i r  rental for the 
ctsc and occupatio~~ of the land, lesa the v.~lur of the perbln:ment 
improvcn~ents p!xced tl~ereon by the vcndce ; snch valnc being 
estimate~l, not by tbcir coat to the vendee, but by the extcnt to 
wlrich they have enllancetl the worth of the larid. Smith v. Stezc- 
art, 406. 

See Agr. Supplies, 2 ; Attachment, I ;  Claim and Delivery, 1; Dam- 
ages, 1 ; Plesding, 9. 

CONTRIBU'L'lON-Pee Surety and Principal. 

COXVERSION O F  PROPERTY-See Married Women, 2, 3. 

C o l t  AM NON-INDICE-See Records. 

CORONER, SERVICE O F  PROCESS BY-See Sheriffs, 1, 2 

CORPORATIONS : 

I t  seems that a corporatiou may adopt and make effectual as its seal 
the indiviclnal seals of its officers affixed to a deed of the corpo- 
ration when it has t ~ o  seal of its own. Taylor v. Heggie, 244. 

Sec Execution [for cxecr~tion against). 
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COSTS : 

1. One who successfally maintains an  equitable dcfe~lce :lg:linst the 
recovery of land on the b ~ r e  legal title, is ontitled to judgment 
for llis costs. Vestal v. Slonn, 555. 

2. Tltis rrile is not v:irierl by chnpter 130 of the acts of 1870-'71, 
wliicll wtrs merely intcncletl to  prescribes schedule of fees, and 
not to (letermine which of the litigants should pay them. Ili. 

3. Whew, after the acrlnitt,al of the tlcfenclant in :L criminal actiou, 
on(, BI was mn~~lrcd :IS prosecutor n11c1 acljndgrd to pay thecos ts  
OII lnot,ion of t l ~ e  de fen t ln~~ t  nncl the solicitor, but upon noticc? 
given by the ilefcnclant :ilo~ie ; Held not to be error. (Act of 
1879, cli. 49.) Statc; v. Ihghes ,  665. 

See Appeal, 4 ;  Bast:irdy, 3 ;  Dccrce, 3 ;  Guardian, 4, 13; Surety, 1. 

1. A d e f c ~ ~ d a ~ ~ t  sned on contract in r k  j~wtice's eonrt may plead nz :I 

dcfence an  inclepen4ent croswlemand nrieiiiq ez contrnctzc, t l ~ c  
principal of wllich is beyond the jwiediction of a justice of the  
peace. McLenn7~aiz v. Cotten, 333. 

2. The clause of the rode n7h:ch interdicts a second action upon tilt, 

jndgmeut of any conrt, other tltnn that  of a justice of the peace. 
without leave of the judge, \\;is not intended to  forbid tlic n w  
of ~ I I C I I  judgment as a set-off or counter-c1:iim. 16. 

3. A defendant sued ns a perao~lal reprew~i ta t i re  cnnl~ot  use as  a 
set-off or counter-claim itg;ii~ist a rrttditor of tlie estate, a c la in~ 
against such creditor purchased subsequently to  tho death oE the 
testator or intestate. ~ b .  

See Agent, 1 ; J L I S ~ ~ C ~ E ,  1 ,  ? ; l\lUried \Volncn, 2 ;  Surety, 7 .  S ; 

Usury, 2. 

COUNTY COMMISSIONERS-See Indictment, 6 ; Roads, 

COVENANT : 

1. Where n creditor receives fro111 one of a number of joint and 
several debtors, by successive gnardian bonds. a sum coasiclera- 
bly less than the  aggregate amount clue from all such debtors, 
and gives him a n  instrument under seal releasing all claim, 
against him or his representatives and covenanting t o  esecute 
any  and  all instruments which may be necessary to  relieve the 
party making such payment from all liability to the other joint 
debtors, such i n s t n ~ m e n t  will have the  effect of a n  equitable re- 
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lease to  the other debtors of all in excess of their aliqrtot portion 
of the joint indebtedness. Dudley v. Bland, 228. 

CREDITOR'S BILL-See Practice, 15. 

CROP,  INDICTMENT FOR RENOVING-See Indictment, 5. 

CROP 3IORTGAGE-See Agr. Supplies, 2-4; Mortgage, 5, 9. 

CROP, SOWK BUT NOT GROWING, GRANT OF-See Mortgage, 2 .  

DAMAGES : 

I. I n  an  action for damages against a steanlboat conlpany it ap- 
pearecl that' the plaintiff put on board one of clefendantls boats 
certnin iron to be conveyed to one Tv a t  Greenville ; t h ~ t  there 
was an  understancling between the defendant's agent and W 
(of which plaintiff was ignorant) that  all  freight traosportecl for 
him should be landed a t  a place on the river bank near his house, 
2nd that the iron waslanded there;  that shortly after W refused 
to pny the freight bill and notitied de f~ndan t ' s  agent that he 
,ihoald not take the goods away ;  that  afterwarcl; one B without 
authority from W was permitted to pay the freight bill, an11 
took the iron away ;  that t h ~  plaintiff never received any in- 
form:ltion as to the disposition of the iron ; Held, that plaintif?' 
was mtit led tc recover. Hotua~d v. Stearnsh@ Co., 158. 

Sec Agr. Supplies, 2. 

DECLARATIONS-Ser Evidence, I S  ; IInrricd Women, 3 ; Wills, 3. 

D E C R E E  : 
1. The special quasi equitable jllrisclictiou conferred upon the latc 

court of pleas and quarter sessions to  order a sale of the land of 
:L dececlcnt to pay his debts was exerciser1 and came to a n  ell11 
upon a decree of sale and confirmation thereof, followecl by nn 
order to collect the pnrchase money anil make title. Peterson v. 
T a m ,  11s. 

2. S~iclt iil!al dccrce LIIL o:dy be .reverse,l or tno:l&xl by 3:1 nctioll 
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in the superior court cornme~~ceil by summons, as a substitute for 
a bill of review or for a bill to impeach the dccrce for fraud. Ib.  

3. Afaiiure to adjndicate upon the qnestion of costs does not aRect 
t l ~ e  character of the tlecree as n final one, 14 

DEED : 

1. Where an object co~~veye i l  is sufficiei~tly icle~~tih'cd by the t c r n ~ s  
used, a false mention of somc particulars, not producing ohscu- 
rity as to tl~t? intention of the parties, ~v i l l  not clefeat tlie opera- 
tion of thc instrnment, npo11 ilre maxim, 'yftrlsta tlemonstrdio I ~ I Z  

nocet," &c. G q f  v. Pope, 123. 

2. A mortgage convcyetl a "portable steam engine, grist: ant1 saw 
mill and forty I~orses now or~"--& certain plmtation, "nlso :I 

second portnble stenlo engine used for g i ~ ~ u i l ~ g  and dlclling 
corn"; lleltl,  under the fo rego i~~g  rule, 

(1) That  par01 cviclcncc was xtlrnissihle to show that the engine 
first nlentionecl was i ~ ~ t e ~ ~ t l e i l  to be incl~lcled In the nlortgage, 
though misdescribecl as to location ; 

(2.) That  the dealings and dwl:mit io~~s of the parties wit11 res- 
pect to such cugine wcrc reccivxble in evicloucr on  t l ~ c  clnestio~l 
as to wllethcr or  not it was included in the ~ n o r t p k c .  I b .  

I l t l d f i ~ i f ? ~ e ~ ,  t l ~ t t ,  to advanrc the true iwtc~lt  of t l ~ e  p:~rtic's, t l ~ e  
wort1 " portable " nl:rg bc trentetl : x i  , ~ J - I I O I I J ' I I I O I I ~  \I ith move:\- 
ble. I b .  

See Action to necovcr Lancl, 13. 

1)EEI) T O  P R O P E R T Y  NOT I N  ESSE-See Xortgage, 2 .  

UEJIAN1)-Scc Executors, 14, 13. 

l)EPUTY, WHEN CORONER MAY A L'l'OINT-See Slievitf, 2. 

ITpon the cleat11 of nn illcgiti~r~atc son (intestate. marriccl autl w i t l ro~~ t  
issue) leaving a legitimate I~alf-sistcr, Isor11 of the body of tllc 
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same mother, his real estate descentls to  such sister by  operation 
of rule eleven, Bat. Rev,, ch. 38, t o  t,he cxclr~sio~l of tht: widow 
of srrch son. B y  rnlc eight, t l ~ c  widow is hi; heir on ly  when 
tlrere is no one who call claim as heir to him. l'owers v. h'ite, 1%. 

DESCBIP I'ION O F  PROl'EItTY-See Action to reeovcr land, 0, 10, 
l a ,  15 : Deed ; Mortgage, 8. 

DEVISEE, SALE BY-See Executors, 1.5, 

DISCHARGE IN BANKRUPTCY-Sce B;uikruptey- 

DISCIIARGE O F  SURETY-See Smety, LO, 11. 

DISCONTINUANCE-See Practice, 3. 

DISCRETIONARY P O  WEB-See Ame~atlmenL, 2 ; Anncnd~ne~l t  of Re-  
c o d ,  3; Appeal, 2 ; Jnclge's Gl~arge ,  3. 

DISPOSING O F  PROPERTY UNDER MOR'l'GAGE-See Jnsticcs. 3. 

DISSENTING OPINIONS-See Pope  v. NattI~is, 160 ; SMITIZ, C. J. 

a DIVISION OF LAND-See Parkition. 

DIVORCE : 

1. By fiction of iaw, all judicial proceediogs d u r ~ n g  a termare treated 
as if they took place on the first day of the term. Webber v. Web- 
b ~ ,  280. 

P Under this rule, where the  plaintiff in a suit for divorce on the 
ground of adnltery dies pending the trial, after it has been entered 
tapon and before the retirement of the jury, if all issues are fonnd 
by the jury in favor .of the plaintiff, jndqrnent of divorce will be 
entered as cpf the first day of the term w h ~ l e  the plaiatiff was still 
alive. 1 B. 

DORMANT ,JUDGMENT-8oe Bankruptcy; Trial, 2. 

DRUNKENNESS: 

Voluntary drunkenness is never an cxcuse for the commir;sim of a 
crime State v. breath, 626, 
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EJECTMENT-See Actbn to recover land. 

EMINENT D3MAIN-See Railroads. 

EKDORSER-See Surety, 1 0 , l l .  

ENTERING ON LAND-See Justices, 4. 

ENTRY-See Action to recover land, 14. 

EQUITY-See Agr.Suppl~es, 8 ;  Banlrruptcy, 2; Costs, 1 ;  Partnership, 3; 
Practice, 15. 

EQUITABLE INTERESTS-See Exesotion, 5 ,  6 ;.Partns?rship, 2 

EQUI'J'ABLE RELEASE-See Covenant, 1.. 

EQUITABLE SET OFF-See Surety, 8. 

ESTOPPEL-See Action to secover land, 2, 6, 20; Agr. Suppi'ies, 9;  Judg-  
ment, 3;  Partition, 4. 

EVIDENCE: 

1. The legislature intended by enacting chapter 183, of the laws of 
1879, to apply to all suits on bonds and judgments executed or ren- 
dered prior to Aug. l s t ,  1868, the common law r u b  of evidence 
which excluded suitors as witnesses, and the coueluding clause 06 
said act, by which the rules of evidence in force when said judg- 
ment was rendered or bond executed are made appiicable in a suit 
thereon, was not intended to remove the incapacity of intesest a s  
to a bond given in 1868. That clause mast be inkrpreted to have 
reference to the rules of evidence in force when the bond was es-  
ecuted other than that whioh was made the speoial su11,je~t of leg- 
islation m the act. Xababer v. Wmd, 291. 

2. Retroactive laws involving no criminal element are not unconsti- 
tutional. Ib. 

8. Laws changing the nrles of evidence in civil cases, even as to past 
transactions, are not unconstitutional, where the party affected. 
by the change 1s not left without remedy.-Ib. 

4. Since the enactment of ch,. 183 of the laws of 1879, it is uleompe- 
tent  for the  obligor to  a bond executed in 1859 t o  grove by his 



INDEX. 711 

own oath that the same was embraced in a compromise made 
by the parties litigant before trial. Wzlkeraon v, Buchanan 296. 

5. The competency of a witness in a civil suit is to be determined 
by the law as it exists a t  the time he is called upon to testify, 
regardless of what may have been the rule a t  any previous 
time Ib 

6. The allowance of a leading question is not assignable for error. 
Bank v P~~&ers,  377. 

7. The usage of a particular bank, known and acted upon by its 
customer-, may be proved to  modify the gencrdl  la^--merchant. 
as applicable to such bdnk l b .  

8. Thc esaniinatious provided for by the code, sections 33'2-340, are 
only obt~inable  wl ere the testimony sought is that of a person 
immetliately interebted in the action. Semble, that the pro- 
ri-ions of section 336 of the code were not intended to abrogate 
thc common law rule which forbids one to impeach the veracity 
of his own witness, but only to allow evidence that the facts 
were other% ise than as testitied by such witness. S t r u d ~ ~ w k  V. 

Brodnax, 401. 

9. It is too 1,ite to object on the trial of an  action to the reading in 
evidenee of a deposition which has been 011 file for six years 
without objection or notice of objection, during which time the 
aclion had often bceu continued by couusel aud had been re- 
moved from onc c o n ~ ~ t y  to another. Wmson  v. Linster, 575. 

I t  is settled in this state that the confessions of a prisoner or 
the testimony of an accomplic-, though witho~it corroboration 
in m~te r ia l  particulars, if believed by the jnry, is sufficient to 
wiirrant conviction, and the propriety of giving n caution to the 
jnry to prevent an improper confitlenco in its truth mu-t be left 
to the discretion of the presiding judge. Stute v. Hardee, 619. 

The inducement whidl will exclude a confession most have some 
refcrence to the defcnda~lt's escape f~ ,om the criminnl charge to 
which that confc4on relat,es, Thc promisc of some collateral 
advantilge entirely iliscounected from the charge, will have no 
such cffoct. Ib. 

The unsupported testimony sf an  accomplice, if it produces en- 
tire belief of the prisoner's guilt, is sr~fticient to warrant a con- 
viction, State v. Hollrtnd, 624. 

The wei,ght of ex4deaee is al~vays a question for the jury. Stde 
v. Kea,th., 626. 

The opinion of n medical expert upon a matter within the scope 
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of his profession is ailmissible evirlence and should be  careftilly 
weighed by the  jury. State v. Slagle, GN. 

15. Whether an alibi is proved by a defendant on trial for a crinlinal 
offence is a question for the jury-to be weighed by then1 in con- 
nccticn w ~ t h  the whole testimony -auil if shown to their full satis- 
faction, i t  is agood defence. B/nte v. I?e i lz ,  (34. 

16. J t  is not necessary that, a witness sl~ollld be an expert to  testify a9 
to the identification of tracks; bnt where the witness gives reasons 
for believing the tracks tieucribcd to be those of the accused, the  
whole of his testimouy sl~oulrl gc, to the jnry for them to say 
whether the g r o u ~ d s  of his opinion are satisfactory. I b .  

17. 1Ie:rrsay testimony of the csistcnce of a mob is not admissible. Ib ,  

78. Declarations of a prisoner made to the officer after his arresl, but 
not in reply to any charge made against him, were offered by him 
:m<l rulcd out by the court; Ifdd no error. I b .  

10. Cpon trial for murc,.:r, thi: ~ r i s o n c r  offered in evidence the exam- 
ination in writing of a witness taken before the coroner's jury, 
and showed that the witness' name was entlorsed on the bill of in- 
dictment, but not b a n g  called for the prosecutmn, the prisoner 
procured a summons to be issued upon wllich the slxrifr made re- 
turn that the w~tness  could not be found; Ileld, that the evidence 
was incompetent and properly rejected. 8t~tufe v. Grad#, 643. 

20. If evidence f,~voral)le to the prisoner bc omitted by thc judge io 
recapitulating the testimony to the jwy, it is the duty of prison- 
er's counsel to call it to the attention of the c o u r ~  that lire same 
may be supplied. After verdict, an exception groonded upon 
s u c l ~  omission will not be sustained. I/)(,. 

See Action to recover land, G-lG;  Arbitrxtion and Award; Bastardy, 
4 ;  Deed, 2; Judgment, 4; Larceny, 1 ;  Married Wornen, 3; Part-  
nership, 1; P~.:tclice, 8; Sher~ff,  5 ;  Wills, 3. 

EXA3IINATION O F  PARTIES-See Evidence, 8. 

EXCEPTTOXS-See Execntior~s, 7 ;  Practice, 5, 8 

1. Where :L defendant hns bccn scrveil wit11 n snnrmons, b l ~ t  ncglcct.; 
to  employ counsel to  represent him i l l  thc: actiorl, r t ,~ t~ :~ ins  ;I \ \ - : I~ 

from tlw place of t r id ,  and contents Ilinwlf with srlcl~ iuforn~a- 
tion ns t o  thct progess  of the cxnw :is Ire c:111 get  by corrcpon-  
dcnce with persons under no obligatiol~ to fllrniill :Ilc rcqriisite 
intelligence, he is not entitled to  h u e  a final jutlgn~cut in the 
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cnnse set :)side rt~itlcr C. C. P., 8 131, as having resulted from 
excns:~ble neglect. Utlicersity r. Lassiter, 38. 

2. Where a fe~ne colwt, suet1 with her hnihantl and others as snrety 
to an  ofiei:~l bo11t1, acccpts scrricr of the summons a t  t l ~ e  hnq- 
b:lnd's i~rst:lure, relyiug I I ~ O I I  him to employ counsel :mil clefencl 
tile suit, :llrd bcc:lllse of snclr ro1i:tnce on I ~ e r  1111sb:tntl t:llies no 
steps in tlre nmtter pcwo~~:llly, :tnd juilg~ncnt goes by dcfttnlt. :L 
case of surprise ant1 excus:~l~l(: ~reglect i; pi;:ser~tetl wl~iclr enti- 
tles lrer to l~xvc suel~ jntlgment set asiclc under C. C. P., 4 1:;:;. 
2 1 T i c h ~ 1 8 ~ ~ ~  v.  Cor, 46. 

See A p p d ,  S-11 ; I ~ ~ j u n c t i o n ,  4, 5. 

EXECUTION : 

1 .  P:tyn~cnt of rnonry to thc sheriff by an cxecntion debt,or does 11ot 
!lischargc lire latter ml~cn 11e is expre;sly inforrne;l by t11e ofliccr 
that 11e intentls to :ipply the moncy to the sntisfnct,ion of an  ex:,- 
c ~ ~ t i o n  in h v o r  of :I iliRercnt plai~~tiff  nncl :~q:linst :~notlrclr tlffc.nt1- 
ant,  :lnd the 1:ittcr collspnts to snch misapplicatio~~, r r ~ l y i ~ ~ g  ~ lpon  
the p ~ o n ~ i s e  of the sh(~rin-' to save I~xr~n l r s s  thc pnrt,y c~~ l i t l e t l  to 
t l ~ c  rnonry. Ileptitastull v. J f e t l l i i ~ ,  1 G .  

2. In  s ~ ~ c h  c:rse the entry of sntisfaction on the fi. f i x .  by the slrcritt' 
is e~ltirely iuoperative so far as tlre execution clefeudant is con- 
cerned. I b .  

3. The real estate acqnilwl by :t pnblic corpor:ltion in rsrrcise of :I 
clelegated right of e n ~ i ~ ~ e n t  domain, and necess:L1y for usei ill 
which the public is cotrccrnctl, cnnnot be sold u ~ ~ i l t ~ r  e x e c u t i o ~ ~  
:rptwt from the fr:~nelriso an11 its irrcidents, so a i  to rive the p ~ ~ r -  
c,h:tser :L title to t l ~ e  propclrty divested of all the clntics ant1 ob- 
ligations :wumed by thc company. Gooc?~ v. McGee, 59. 

4. Where e s e c ~ ~ t i o n  issuc:~ to :t couuiy other tlrao that ill whicl~ t l ~ u  
ju~lgmcnt was r c u t l e i ~ ~ l ,  it must bear the seal of the superior 
conrt, without whiclr it and  all proceedings under it are nullities. 
P'aylor v. Taylor,  116. 

5. W l ~ e r c  several executions come into the hands of a sl~eriff before 
a sale of the ilcbtor's prljlwrty, it is the cluty of the sheriff to 
apply proceeds of t l ~ c  sale to the senior execution. Motz v. 
Stow., 434. 

G .  And as soon as a sheriff reccives money in payn~en t  of an  execn- 
tior., tlre law ~nakes  the :rpplication, and i t  is a satisfaction of tlw 
jadgnicnt ; and snch mpney in the sheriff's lrands is held by him 
to  t l ~ e  nsc of the judgment creditor o r  Iris assignee, who inn? 
niake an equitable t rmsfer  of his interest-whether in the form 
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of an  orcler or assignment, o r  whether tile snnie be recorded or 
not. 1 6 .  

E S E C C T I O N  AGAINST P E  RSOS-See Ar rwt  . of tlefenilant. L!C. 

E X E C U T I O N  ON DORMANT JVDGJIENT-Sec Bmlliruptcy : 
Trial, 2. 

E X E C U T O R S  AND ADJIINISTRATOIIS : 

1. A test:%to~-, after certain specific deviscs and bequests to his sons, 
left thc residue of his estate, real and personal, to his threc 
daughters charged wit11 the pnyment of his debts : u~d  certain 
pecilniary l'rgocic~. H e  furthcr c1i1,ected that t l ~ e  tla~igl~ter;; 
sho111cl lire on the 1:llid until the majority of the  youngest, rnhthll 
a11 the p ~ o p e r t y  s h o ~ ~ l d  bc cliritled. The esecutom, \rho n e r r  
:dso nppointccl by  the will guwdi :~ns  of the t l : t~~gl~ters ,  were em- 
powered by t l ~ e  t rs t :~ tor  t o  purcl~nse '' farming i r n p l e n ~ e ~ ~ t s .  
teams, and er~cil other things :is may be r~eccwu'y," nnd " to 
employ laborers by paying them wages in n~oneg  01, a 1101,tion of 
ttic crop?," in order to raise a sufficiency from tile l a ~ ~ t l  for t l~ t .  
cnpport and education of tile dauglrrers. The esecutore, A a ~ ~ d  
B. both died before the  rstate and guarcliausl~ip hat1 been settletl 
and  cletr~m~ined, but A ,  in 11% life time, bat1 oht:liwtl from tlw 
p1;~intiff labor ant1 s ~ ~ p p l i e s  for makina crops on s t i d  hn t l  tlc- 
vised to the (laughters: Held, that  the. esec :~tor  or ad~niniatr:i- 
tor of A ,  ancl 11ot the administrator d. 6. 7 1 ,  of A's tertator. &a. 
rcsponsible to t f ieplainti f  for s u c i ~  inclebte:l~ie.;s. l 'ysoiz V. Wnl- 
6 t 0 1 ~ :  90. 

2 Whrrc: the will does not create a tm; t  for tilo payment of debt$. 
:In CsecI1tor is liahle per~onnl ly ,  and not  iu his representntiw 
capacity, ~ I I  demands originating wholly after tile death of 11i- 
testator. 1 6 .  

3. Where two slaves beio~lging to  an  estate were p r ~ t  in the posscs- 
sion of the p l : ~ i n t X ( w h o  was the then husbnndof OW of tilta heirs- 
at-lnw and distr~butees) and converted by him to his OWII  use, 
nnd af terwa~ds ,  in an action by the executor against hirn to re- 
corer their v n l u ~ ,  an  entry was  by consent made on the docket. 
" By c o n e e ~ ~ t  of pnrtiw s l ~ i t  dismissed a t  cost of defendant ;ll 
Held. that, in an action against the esecntor by the plaintiff as  
aclminist~.ator of his deceased wife for a settlement of the estate, 
the statute of liniitatiol~s was  a bar to  any  rlaim by the execn- 
tor  on  account of said slaves ; 
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Held fur the^., that the conversion being n tortious act of the plaintiff' 
and not of his wife, cannot impair her claim to a share of the 
estate; and it does not mat,ter that the plaintiff suing 8s  her ad- 
ministrator is the equitable on-ner of hcr estate. Cwrrie v. Yc- 
Neil l ,  176. 

4. -4n executor is not cl~argeable with the face value of securities 
which might hnve been collected in full bcfork tlne war, but the 
collection of which was not required by tlre exigencies of the 
estnte, and if collected, inust hnve been re-invested, but he is 
charge:lble only with tlre iiil101111t :~ctu>~lIy collected after the 
war, t h r e  being no imputation of a want of clilige~ce in then 
m:ilti~lg the rffurt to colleet or that :in effort then waulcl Iruve 
:ivertecl the resnlt. 1 6 .  

5 .  LYhere ill the settlen~ent of all cstate, the collections nrnde by the 
esecrltor (111ring t l ~ e  w:w nre not scaled, neither astLould the clis- 
bursements t l~en inncle be scaled. I b .  ' 

G .  Where an executor collectccl in Confederate niouey less than he 
disbursed, part of the disb~~rsements being of his individual 
funds. he is not entitled to credit for the excess of the disburse- 
men ts over the collections. l b .  

7 .  An esception to a referce's report L' that the durn for clistributio~l 
is incorrect a ~ c l  should be larger," is too indefinite to be con- 
sidered. l b .  (Observations by S m r ~ m ,  C. J., upon the irrc'gu- 
larity of permitting two aceounts of an  aclministration to be 
statecl, one in the probate cowt and the other undcr reference 
in thc snperior cotwt ) Ib. 

S. Plaintiffs brought action as heirs-at-law of D. W. L. against the 
executors of J. W , hcr former p ~ r i l i a n  and administrator, to 
recover the anloant t h e  l ~ e r  fl-om J. 7.V. The estxte of the infant 
consisted partly of personal property, awl partly of the pro- 
ceeds of land paid over to tlw guardin11 ; Held. That a demurrer 
to t l ~ e  cornplxint nssigning for cause a nisjoinder of cause2 of ac- 
tiou, nvcessitatiny the t:ilting of two accounts, one of J. W7s 
admini-tration, :nit1 one of his pirdianship,  was properly over- 
ruled. (2) That wlratc~er  sun1 was in the hands of the gliardiau 
w:~s by act of law tmnsfcrrecl to him as administrator npon his 
a s s r l n ~ i ~ ~ g  the latter orfice and coming into possession of assets. 
(3) That in order to a r-pccdy and satisfactory settlemcnt of the 
estate, there ~houlcl be i111 at1ministr:~tor de bonis no?L in court to 
receive and apply t l ~ c  proccetls of the realty left in the h:~ncls of 
J. W. at  his death. A l ~ z a n d e ~  v. F o l f e . ,  272. 

9. Where an administrator, in settlemcnt ~ i t h  the clistributees of the 
estate, gives his inilividwl note for the baln~ice due,such note is 
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not " a  debt ere:cted ~ v l ~ i l e  acting in m y  fiduciary capacity" 
within the operalion of the U. S. Revised Statutes, 5 5117, and 
the collection of a judgment upon i t  is b m w l  by a diach:~rge 
in b:lulcraptcy thereafter obtained. Elliott v. Higgins, 459. 

10. A n  action against an  nduiinistratrix (who qr~alifiecl in 1563) upon 
x debt, d q  and owing by the intestate a t  his death to a creditor 
capable of bringing suit. is bnrrecl by  the statute of linlitations 
(Rev. Code, ch. G5, $11) after the lapse of seven years. Xcxr l -  
thou v. McGi71, 517. 

11. Where an  aclministrntor pleads " n o  sssets " a~lcl "fully ad~n in -  
ministered " and relies npon the statute of l imi t a t i ?~~ ,  the onus 
is on  the plaintiff to show that  the defenclxnt had assets uuacl- 
ministered in his hands a t  the time the action wns commenced. 
Ib. 

12, Acln~ini~trators should not be cl~argeclwith interest on moneys 
bonf~  fide collected and kept for those entitled, unless there be 
plain proof of miscondnct in snch collection and custody ; but, 
to e s o n ~ m t e  himsclf from li:~bil!ty for interest, the administra- 
tor must exhibit regular accounts, showing a proper tlisposition 
of the trust fw~cl. Pickins v. Xiilo., 613. 

13. Stlniinistrators ars chargenblc with interest on halanoes in their 
hands mhenevcr those bxlwces accamnlatc beyond thc esigen- 
cies of administration, nulcss it nppexrs that  the t~ rnd  hns been 
kept sacred nncl intact for the cestttis que i ~ z t s t ,  as thrir  property, 
ready to  be deliverecl to them, so that profits could not have been 
made thereof. 15.  

14. No demand is necessary before bringing action on a n  admin- 
istration bond. 15. 

15. Devised land was sold by order of the court to pay debts of the 
devisor, and bid off by tlie devisee, who, after the sale was con- 
firmed, but before the pl~rchase monry had been puid, mortgaged 
the same to the plaintiff to secure a recited indebledness of $1150. 
Afterwards, the devisor allowed A to pay the purclluse money and 
take a deed from the administrator c u m .  test, annex. of the de- 
visor; Ileld, 
(1) That the plaintiff was enti11.d to ownership and possession 
of snch land subject to the claim of the administrator for the pur- 
c l~ass  money, and that a judgment in a suit between the devisee 
and one to whom the pldintitf had assigned the mortgage debt and 
security concluded all parties as to the cstcnt and validity of such 
debt. 
(2) That the rights of the plaintiff could not be divested by a de- 
mand on  l i m  for the purchase money by the administrator cum. 
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test, anne.z. before conveying the legal estate to A. Harris v.  
B~ynnt,  568 

1 G .  Where ltind is directed by the will to be sold and converted into 
money, the cxeeutor and uot the heirs, represents the estate, and 
the latter are not necessary partic~s to a w i t  concerning the dispo- 
sition of and charges on such estate. I b .  

17. Where, in n proceeding to sell deeccnded land for asscts, it appears 
by admissions in the pleadings that the debts contractcd by the 
deceased beforc the adoption of the homestead exemption ex- 
ceeded the value of the personalty, an uncondit~onal sale should 
be ordered; and  it is error to discriminate in such order of sale 
between debts incuried before and after the pasmge of the home- 
stead laws. Sucli discrllnination can only be exercised, lf at  all, 
when t1ic proceeds of llie land sold are brought into court for 
distribution. Onmble v. W~ctterson, 573. 

See Account and Settlemeet, 1; Counterclaim, 3;  Surety. 

EXEMPTIONS-See Executors. 17. 

FALSE PRETENCE-See Indictment, 2, 3. 

FALSE REPRESENTATIONS-See Pleading, 9-12, 

FALSE RETGRN- See Sheriff, 3-7. 

FEES--See Appeal, 11 ; Costs, 2. 

FEMALE aiding in attempt to commit rape-See Rape, 1. 

FEME COVERT-See Accounl and Settlement, 1 

FICTIO JURIB -- Scc Divorce. 

FIDUCIARY-See Executors, 9. 

F I N A L  DECREE -8ee Decree. 

F I N A L  JUDGMENT-See Appeal, 7 .  

FORBEARANCE-See Surety, 10, 11; Usury, 8. 
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FORCIBLE TRESPASS : 

2. I n  forcible trespass, it wai it] proof that the (1efe:iilnnt into 
the y&rd of prosecrltris after being forbiddw by Ilcr, and  asked 
wl~e re  her h~~sbal i t l  was ; s l ~ e  ordered hiln off ; bat  he remnineil, 
cursi11g lier and h a r  h!isb:lntl .; she t d t l  him :L scconil time to 
lcarc. nnil t l ~ t  if he dill )lot, S I I C  \vould call Mr. D., wlien the 
defetidnnt left ;  Held, tha t  the fact3 co~latitnte ;L case of forciblc 
trespass, State v. Ili~aso~~, 0.40, 

2. Upon tho trial in sucll cnsc, the t1cfcncl:lnt a4ietl the corlrt to 
charge t h t  11efore tile jury call cot~vict, tliejr nlust find tlmt he 
entered with a tlieplny of wzlpone, or otlter force" ant1 the 
co~u.t told t,he jury, "there lnktst be snfficieut display of force to 
intimidntr. or sncli a3 IVRS calck11:lte.l to  prorlacc a brcxch of tho 
pwlcr, all11 t111.y I I I I I ~ ~  jl~ilge ~ I . , J I U  :~11 the f i ic t~  wltether there lint1 
bee11 a sufficient clisplay of Io1.c~ to intimiilatc "; field, no  crror, 
ant1 a subs t a~~ t i a l  conlplia~~c:: with tile instlwtion :lsl<ed. 111. 

FORECLOSURE-Sei. Pmcticc, 7. 

F O R X E R  ACQUIT rhL-Se?  Appwl .  17, 

FRAUD, DEFENCE OF-See,Pleadi~~g, $-ll, 

GRANT O F  P R O P E R T Y  S O T  I X  EdSE-See Xortgage, 2. 8, 0. 

GUARDIAN AND W A R D :  

1. Where penniasion is given to  a guardian by the judge of probate 
to file an  exparte final accout~t  and turn  over his guardia~ishiy 
to  another, Ile is not thereby discll:~rged from liabilities conaec- 
tetl with his trust and arising before s11ch resignction. 1Ie is 
still bound to acco~uit  with the ward or the succceding guardian 
when so required. Luton v. Wilcox, 20. 

3. -4. being appoit~ted guardinn, comprotnises eel tail1 debts due hi3 
wards at considerably less than their no~n i~ ia l '  ~ a l u e .  After- 
wards, by pertnissiotl of the  fprobate judge, he tnrns over his 
gua1~1i;~nship to B. -4 accounts \vith R, pays over the a m o r ~ u t  
receivecl from the coinpronii~e and takes a receipt in fr~ll .  There- 
after B resigns the guardianship in favor of one C, who sues E 
and his sureties and recovers judgment against them for the 
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ammnt pnid ocer t o  A by B, and no more, wl~ich jutlgrncnt is 
not co1Iectit)le by re:lson of the innsolvency of the clefendants. 
I n  n suit brought by the m m l s  on corning of age on the b,onds 
of A ,  the first gnnrdian, for alleged negligent: in rnnliing stlid 
compromiic ; Held, (1) Tha t  111:ither the ex par:e s c t t l c m s ~ ~ t  of 
A with the clerk, nor rhc rcc3pt give11 by B, nor the juilglnent 
in tile snit against B's bond, precl[~dcs irlqniry into the propriety 
ntlcl qoo[l fi~itll of tlie compro?~ise, and t1) tllnt the receipt by  A 
of  less tha11 t!..c face v~ l l r e  of the claili~s du: hi3 ward tlid 110t 

give rise to n pcaurnption of ne$ig~.nce, bnt t l ~ t  an  ijsiw slio:~lJ 
l~nvc been s~~hmictetl  to thi? j w y  : ~ s  to wlicther or not d i l i g e l ~ c ~  
2nd good falith merc csercis?tl in ~llnliing the ~omprornisc?, wit11 
instrr~ctions to the etfect t l u t  t l ~ e  burden was 011 the rc1:itor to 
prove ncgligcncr. 1 b 

3. W1,erc n gu;irtlian k i n g  i~~t lcbte t l  to D p:litl the amollnt to A fol# 
Ititn, tnking A's indivitlunl receipt, A being inclebted to the es- 
t ltr, t l ~ t ?  g~r:n.tli:lti is entitled to cre:lit for the :lmuunt pni;l. /wc- 
,\reill v. Hodyes, 594. 

5 ,  A g~inrtlian is not cl1arge:zble with money paid to  tile ~no the r  of 
his \~ : l r~ l s  for their bonrdnfter their ~ r r i v x l  a t  full ngr, no objec- 
tin11 t w i n ~  u ~ g e ( l  : ~ g a i ~ ~ ~ t  the proplWp or justi~ess of the clainl 
o r  of t l ~ c  p~.icc p:iitl. l b .  

7. I i~ tcres t  is prope~.l!- chnrgcnble ngninst a guardinn from the tillle 
~ n o u c j s  w e  rect4vctl by I I ~ I I I ,  there 11ei11g no evidclice that the 
cam.: r!>mnincd uncmployccl in his hnncls. 1 6 .  

6 .  h gu:irtlian is chnrgeable upou ~ t c s  receivecl by him for the ]lire 
of s laws before the war, nhe rz  the obligors were solrellt and 
the gnnrdiiln for1)rr.e to bring suit against them before and dur- 
ing the war. 16. 
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9. Where a guardian received coin for the rent of land in 1839-'60 
and '61 in anloant eq~livalrnt  to its rental  value in U. S. cur- 
rency, the legislalire scnlc docs not apply. Ib. 

10. Whcre n g~~ardi:un received nntl ~lisbnrsed Confederate money a t  
dilfircnt times during t l ~ e  war, the funds received and paid out 
ehor~ltl he g r o ~ ~ p e t l  as ne:wIy as practicable, and the receipts 
e q ~ ~ i w l c ~ i t  to the tIisbursenwnts scnled as of the time of rllaking 
the I:~tto', a n d  the rJxce,m of the forrner, reduced by the scale 
intlepe~~clently applied, c:irrieil into the general account. Ib. 

11. A guardian is not excwsble for accepting Confederate rnoney a t  
its enornlous tlcprecintion, during thc lat ter  mollthe of the  mar, 
in paymel~ t  :it its c l o ~ n i ~ ~ : ~ l  v:t111e for clehts contracted in its ear- 
lier stagcae. w l ~ e n  t,l~e tlepreci:~t,ion mns slight ; but n guardian is 
not ch:wgenblc wit11 Coufeclrrate moneyreceived by h ~ m  for ~ ~ n t s  
and l~i res  ill 1863 and 1E64 (due at the end of those years] whidl 
w s  kcpr distinct from Ilia own funds. I b .  

'12. A grritr~di:~u is entitled to a credit for $100 paid to n referee ill an 
:~ction instituted by 11in1 before the mar against an  ar1mini;trator 
for s bettlenie~lt and ciismiswl a t  plaintiff's costs :~ f t c r  the col- 
lection of n large amount, :~lthoogll IIO report o r  order of nllow- 
: ~ c e  by tlie corirt can be fot~ucl, the guardian testifying that the 
rcbport was filed and t h a t  search l~ild been made for it, arid there 
being no  suggestion of bad faith. 2b. 

13, A guarclinn is cntitled t o  credit for costs paid by him in a w i t  
where thc defer!chnt was solvent, but the guardinn being in- 
formed that  the dcbt was donbtful :lccepted certain notes in set- 
t l eme~ i t  (wliich were afterwards paid) and pnid the  costs of thc 
soit. Ib. 

14. A gu:rrtlinn is entitled to commissions although he onlitted to 
1;ec.p nncl render regular accounts, wllere no imputation i3 cast 
t1po1i liis i~itegrity by reason of the neglect. 16. 

15. A g u a ~ d i a n  is not cntitled to  comnliu$ions upon ally disburee- 
melit made nfter his ward arrives nt fall age. Ib. 

GUARDIAN BONDS-See Surety, I ,  9. 

HEARSAY-See Evidence, 17. 

HEIRS-See Partnership, 4. 



INDEX. 721 

HOMESTEAD : 

1. The lier of anattachment levied upon the land of a non-resident 
debtor is paramotant to the right of homestead therein acquired 
by the debtor by becoming a citizen of the state prior to the ren- 
dition of judgment in the action. Watkins v. Overby, 165. 

2. Where the owner of a homestead dies leaving children, some of 
age and one a minor, the homestead estate vests alone in the minor 
child until her or $is majority. Jiirnpson v. Wallace, 477. 

See Executors, 17. 

HOMICIDE-See Evidence, 19, 20; Indictment, 1. 

HUSBAND AND WIFE: 
1. A husband, as agent for his wife, purchased for her a tract of 

land hut gave his own oote for the price and took the title in his 
own name. The greater part of the purchase money was paid 
oat of the wife's funds, and the husband afterwards conveyed the 
land to his sons jn trust for the wife; Held, That the wife was en- 
titled to demand 8 conveyance to herself 'on the payment of the 
balance of the purchase money, and an injunction to  restrain the 
vendor from selling the same under execution to satisfy an inde- 
pendent claim held by him against the husband. Cunningham v. 
Bell, 328. 

See Excu~able  Negligence, 2 ;  Married Women; Process, 4. 

IDENTIFICATION O F  TRACKS-See Evidence, 16. 

ILLEGITIMATE, INHERITING FROM-See Descent. 

IMPROVEMENTS-See Contract, 12. 

INDICTMENMT : 

1. In an indictment for murder by poison, an averment that the pris- 
oner knew of its noxious properties. is not essential. (Slate v. 
Yarborough, 77 N. C. ,  524, overruled) State v. Slagle, 630. 

2. Generally, the same degree of certainty is required in the descrip- 
tion of the goods in it11 indictment for obtaining them by false 
pretenses as in the description of the property alleged to stolen, 
in larceny. State v. Reese, 637. 

3. A general charge that the defendant obtained "goods and money" 
of the prosecutor, to the value of fifty dollars, is too vague and 
indefinite; the goods should be described by the names usually 

46 
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nppropriated to them, and the money should be described at least 
by the ainount, as so many dollars and cents. Ib. 

An indictment for an  affray by fighting, which charges a mutnal 
assault, need not set forth the place i n  which the fighting occnrrerl 
in ordcr t t ~  enable the court to see tlli~t the same was i~publ ic  place. 
State v. Baker, 649. 

In  an indictment under the act of 1876-'7, ch 2S3, for removing a 
crop without satisfyins the lessor's claims for rent, &c., it is sufi-  
cient to aver in the words of the statute, that  the act was done 
" w i l f ~ ~ l l y  and unlawfully," leaving it to the defend'int to show in 
cscusc. if he can, t l i ;~t  such rumoval W C L ~  m ~ d e  in good faith and 
for the preservation of the crop. State v. Pencler, G ~ I .  

.4u indictment against the nuyor  and aldermen of a city for neg- 
lect of official duty in failing to remove obstructions from a street 
and to keep the same in repiir ,  is fatally defective if it fails to 
point out the particular public duty neglected, or to refer to the 
statute imposing it. Slate v. R ~ J ~ b l n t e  65-1. 

See Towns and Cities. 

INDUCEMENT I N  CONFESSIONS--See Evidence, 11. 

INFANT'S ACKNOWLEDGNENT, &c.-See Contract, 9, 10. 

IKFERIOR COCRT--See Appeal, 13-17. 

I N  FORMA PAUPERIS--See Appeal, 10. 

1. Where plaintiff, clninling the ownership of certain lancl, bring$ 
an  action to  recover the s:me allcl (as auxiliary t o  the main re- 
lief) seeks t o  enjoin the  r1efencl:lnt in pos;es&m fro111 cutting 
timber and turpentine trees thereon for building and fencing. 

+ he mnst show tha t  the defendant is unable t o  respond in dnm- 
ages for such injury. LVcCornaick v. Nixon, 113. 

2. Where the  plaintiff's affidavit merely alleges the defenclant's inrol- 
vency on information and  belief, and the defendant denies the 
allegation, supporting his denial by  affidavits of the  sheriff and 
county surveyor, the injunction will not be continued to  the hear- 
ing. Ib. 

3. O i ~ e  in poseessioil of land and  claiming as  owner is not entilled 
to  restrain b y  injunction a sale of such land under execution sued 
out b y  a creditor of his grantor under the assumption tha t  the 
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title of the party in possession i s  f~%uclolcnt as to creditors. Thc 
6 0 1 ~ n j i d e s  of the conveyance can be f~i l ly  'tested and the right.. 
of all c!aimants scttled in a suit to recover the land by the pur- 
chaser at  such execution sale. So~ctherla~zd v. Harpel-, 200. 

4. Where the complaint in an action for an injiulction a l l~ges  that 
the defendant has solcl a tract of plaintiff's land under a p o ~ ~ c l '  
bf sale in a mortgage to secnre a usurious debt, becoming pnr- 
chaser at  such sale for an inconsiderable portion of the debt, 
and has obtainecl judgment for the balance of such claim and 
solcl all the plaintiff's other I:~ud to satisfy the esec~~t ion  thereo~i. 
aucl a-1:s that snch .ale and jndg~nent be set aside and that the 
execution of the writs of possession in the hands of. the sheriff 
be stnyecl until the equities between the partirs can be adju~ted ; 
the ilefeildnnt is entitled npon the coming in of an ansuer fully 
dcnying the charges of the complaint, to ha\-e a temporary iu- 
jmlction, fonndecl upon s w h  allegations, dissolved. Wnlke~ v. 
Gurley, 439. 

3. A party to an action is ,lot entitled to an injunction ag.~inst exe- 
cution on a judgment which might have been set aside by mo-  
tion in due time under section 133 of the code. Ib .  

See Husband and wife; Nuisance. 

XKSOLVEST'S OATH-See Bastardy. 1, 2. 

INSPECTIOX OF WRI'PINGS-See Practice, 1,2. 

INTENT-See contract, 7, 

INTEREST, PAYMENT OF-See Execution, 12, 13; Guardian, 7; 
Statute of limitations, 1. 

INTERLOCUTORY ORDER-See Appeal, 7. 

ISSUE-See Pleading, 3. 

JOINT DEBTORS--See Covenant, 1. 

JCDGE'S CHARGE, 

1. If the jnclge undertakes to state the lam he must do it correctly 
and any mistake is assignable for error; but it is not error to 
omit to charge in a particular wag in the absence of a prayer 
for such charge, Pieme v, Alspaugh, 253. 
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2. It is not error for the court to caution the iury that they mus# 
find their verdict upon what is actually adduced in evidence, and 
~ o t  upon conjectures arising from a (seeming) withholding of 
the testimony of better informed witnesses. Bank v. Pinkers, 
317. 

3. It is not error to refuse to charge that confession.: are to be re- 
ceived with caution. The j~.idge may so chargc or not, in the 
exercise of a wise discretion, to be guided by the circumst.lnces 
of each particular case. State v. Hardee, 619. 

4. I n  a confiict of memory between a judge and connsel as to what 
a witness had testified, the jury Were told that the court might 
be mistaken ill  the notes of the testimony and they could use 
them to refresh their memory, but it was from the nlontli of the 
witness they mere to get the testimony upon which to found 
their verdict ; Held, no error. State r. Keath, 626 .  

See Forcible Trespass. 

JUDGE'S DISCRETION--See -4menclment of Record, 3 ;  Appeal, 2,  
Discretionary Power ; Judge's Charge, 3. 

JUDGE OF SUPERIOR COURT--See Receiver.2. 

JUDGXENT : 
I .  The judgment in a suit on :En offici:d bond shonltl bc for the pen- 

alty of the bond, to bt: discharger1 by the payment of the snm 
found to be due from the pr inc i l~ l  obligor. IYrr'l T. Cocington. 
144. 

2 .  Wlrere, by oversight or mistzke, judgment is cutcred in e r~c l~  case 
for the sum due by thc principal obligor to those puttiug the 
bond in stlit, the error mny be colwctetl on 111otion :rt a s ~ ~ b s e -  
c111cnt tern] of the court more t h n  twelve months after tlre ren- 
dition of tho jndgment. I b. 

3. A judgment can only estop as to matters which Irere adjudged or 
admitted in the record of il, previous snit or proccediog. Isle? v.  
Xu~ph! / ,  218. 

4. The erltry of satiafnction mwle opposite to a judgmcnt. tl1011gl1 
eraectl from the record by order of the court (the court no t  p:lis- 
inp; upon the question of payment) is ecidence against the plain- 
tiff as an ailrniesiolk of payment on the healing of a subsequent 
motion for leave to iswe execution on such jaclqmeut. l b .  

5 .  A, B and C had all taken judgments ag~ina t  D. A's jailgment 
was never cloclieted; B's was cloclieted in J i ~ n e ,  1869; C's IVBS 
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docketed in Jan~lary, 1878. Executior~sissucd on all these judg- 
ments bearing teste fall term, 1879 ; Held, 

(1) That A ,  I~aving never docketed his jhgment  had no lien on the 
land of t11c judgment debtor or of its proceeds undcr execution 
sale whicl~ would entitle him to cotnpete for such proceeds with 
more vigilaat claeditors who had docketed their jntlgnxnts. 

f2) That B's judgment had ceased to be n lien by the lapse of time 
(ten year?) from the clay when it was docketed. 

(3) That C's judgn~ent d~ould first be paid out of the proceeds of 
the execution sale. Whitehead v. Latham, 232. 

G. To change the I I I O ~ C  of acquiring a lien under an existing judg- 
n m ~ t  upon the property of the debtor, (e. g. to subst:tute the 
lien of n docketed judgment for the lien of a f i .  fa.) neither im- 
pairs the obligation of the emtract nor' violates any vested 
rights. 16. 

7 .  When jndgment WRS obtained, in 1861, in anactiou blsought by one 
in his own name as agent and attorney for certain p:tr'ties in In- 
diana, and Missouri (to wl~om the fund belonged). nnd in IS63 the 
same mas collected by the sheriff under executior~ ant1 s'itisfac- 
tiontof the judgment endorsed by him on the execution, a gor- 
tion of the money paid to the nominal plaintiff and the rc- 
maiued scqucstered by the Confedwnte authorities'; It was held. 
on a motion by the non-resident pnrtirs in interest to re-issue 
execution, that the judgment w:rs satisfied and that the tnotior~ 
could not be granted. Elliott v. Higgins, 459. 

s e e  Attorney and Client; Costs, 1; Co~~nter-olnim, 2; Executors, 
9 ; Wom&ead, 1 ; Lunacy'; Surcty, 2. 

JUDGMENT, ASSIGNMENT OF-See Contrnct, 8. 

JURISDICTION. 

1.  The courts of this state have jorMictiou only of offences com- 
mitted within its territorial boundaries, and if they arc corn- 
rnitted iwanother state, that is a matter of deYelree under the 
plea of " not goilty." State v. Mitchell, 674. 

2. Such a clefence does not call for a plea in abatement under Bat. 
Rev., ch. 33, 5 70, which was enacted to cover cases where the 
offence was committed i n  the state, but which was charged to 
have occurred in the wrong cow@. 16 .  

Bee Action to recover land, 2, 3 ; Agr. Suppliee, 2; Appeal, 1 ; As- 
~ a u l t  and Battery, 1, % ;  Bastardy, 4 ;  Rigamy; Decree, 1, 2 ; 
Jirstices, 1, 2, 3 ; Process, 4. 
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.JURY. 

1. Tales jurors must pwn real estate of freehold situate in the county 
where the court is held in which they are t o  serve. State T .  

Ccop<r, G71. 

2. The act of 1879, ch. 12, creates and authorizes an additional modc 
of swearing witnesses to testify before a grand jury. and tloee 
not abrogate the mode formerly prevalent of swearing then1 in 
open conrt. Stat@ v, Al len ,  68.3. 

JUSTICES O F  T H E  PEACE. 

1. The constitntional provision i~str ic t ing the jurisdiction of jus- 
tices of the peace in actions upon contracts, coi~templatcs his 
acljuclicatiou upon claims within the required limits, ancl thcre- 
fore it  is not al.lowable for a defendant to set up a connter-claim 
for so much as will extinguish the plaintiff 2 claim and pel mit 
the defendant to recover two h~indiwl dollars ; in such case, the 
remission must be absolute of all in excess of the $ustie's juris- 
diction. Dew v. StttZds,, 539. 

2. \Yhere the defenilant in an action before a justice sets up a connter- 
claim conlposccl n l in ly  of items snbject t o  the legblative scale, 
and remits the e x e s  over two hundred dollars ; Held, that the 
claim, when so reduced, is a claim for two hundred dollars in  
lawful money, not in depreciated p-lper. 1 6 .  

3. Justices of the peace have exclusive original jurisdict'on of the 
offence of disposing of mortgaged property. Stute v. Ham, 590, 
and Stute 1'. JOILPS, 657. 

4. Jnstices of the peace have exclusive o~iginal jurisdiction of the 
offence of entering on l a i d  after bei~ig forbidden. Stute  v. 
Dudley, 660. 

hee Action to recover lancl, 2. 3 ; Agr. Supplies, 2. 

LSCHES-See Appeal, 5, 6. 

LANDLORD AND TENANT-See Action to recover land, 1, 2, 3, 13, 
17, 18 ; Receivers, 3, 4. 

LARCEXY : 

1. Where, oa an indictment for larceny, it was in evidence t l~nt  two 
a days after the larceny was comrnittecl, the stolen goods \\ere 

fount1 in an uninhabited house half a mile from where ilefencln~lt 
lived, in which the former occnpnnt had left some turnips, etc. ; 
that at oue o'clock at  night of the same (lily, the defendant and 
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a woman went to the house, he going in a t  t h ~ w i n d o w  and she 
remaining outside; that when certain persons who were watch- 
ing the house approached, the woman ran off, and the defendant 
being ordered to come out did so after same delay; Ueld, that 
the evidence did not warrant the conviction of the defendant. 
State v. Rice, 661. 

LEADING QUESTION-See Evidencc, 6. 

LEGAL PROPOSITION-See Pleading, 15. 

LESSOR AND LESSEE -See Action to recover land, 13, 18. 

LIEN-See Homestead, 1 ; Judgment, 5, 6. 

IAIQLTOR SELLING : 

Upon t,hc trial of an indictment for an unlicensecl retailing of spirit- 
uous l iq~~ors ,  the evidence of the prosecating witims was that 
defendant had a room wherein mas s table with a hole in the 
top nnd a vessc.1 on it containing such liclao~'; that on snndry 
times witneos went into the room and poured out a drink of the 
spirits less than a quart, and having drunk it, dropped some 
nlouey, at the rate of a nicklc for a drink, into the hole, the de- 
fendant being present and nothing being said by him or the 
wi tnes~;  Hclcl, that the coult was not in error in refusing to 
charge that there was no evidence of a sale or contract for the 
6:de of the liquor, and in chargillg illstead that if the jury sho~ild 
believe from the testilno~~y t h t  t l ~ c  liquor drauk by witness was 
the property of the defendant, and that he received the money 
put into the hole by t l ~ e  witness as payment therefor and that 
this was a devicc to evade the statute agaiust retailing, the de- 
fendant was guilty. State v. illc&n?z, 668. 

LOSS OF COURT PAPERS-he New Trial, 1. 

LUNACY : 

1. Subject to a reasonable maintcrnnc~ of a lunatic and his minor 
children, the residue of his property is liable to pay his debts 
anterior to the lunacy. A d a n ~ s  v. Thomas,  521, 

2. On a judgment of this court against n lunatic, rendered prior to 
his lu~lacy, where no property can be seen which ought to be 
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sold under execution from this court, the plaintiti mill be granted 
leave to proceed on ttl.: j i~dgtnent for its payment, by action in 
the superior cow: of che proper county. 16.  

MARRIAGE-See Bigamy. 

MARRIED WOMEN : 
1. A power of attorney, given by a, married wornan to dismiss a n  

action concerning her land, need not be registered to  give it r a -  
lidity. Hollingswo~th y. Harman, 153. 

2. Where personal property, thc separate estate of a n~arried wo- 
man, is sold rmcler execution for a debt of tbe I~tlsbal~il ,  the pur- 
chaser, when snecl by t11c husband after the wife's clenth, :is her 
administrator, for converting the property by mrans of such 
sale, cannot set up a connter-claim nr~cler Bat. Rev., c l ~ .  U, 5 26. 
his claim to be reimbnrscd the Rrnonnt of hi3 biil a t  such csec~r-  
tion sale. Holliday v. ,WcLUillan, 270. 

3. I n  an  action for such co~lvcrsion the declnra t io~~s  of tlrc dccenectl 
wife relative to  the ownership of t l ~ e  property, as  n part  of :1nd 
coupled with the acts of o\vnerstrip exercised by her, :ire ndmis- 
sible in response to a n  imputation in the answer that  she hnif 
surrendered such ownersl~ip to  t h e  1111sband. 1 b. 

See (for service of process on) Excusable Negligence, 2 ; IIusband a n d  
Wife ; Process, 4. 

MAYOR A N D  ALDERMEN-See I~rdictment,  6r 

SIILITARY ORDERS : 

The orders of military commauiters exercising authority nuder tile 
federal gover1.ment in North Carolina immediately after the war 
between the stafds, relating to  the atlruiuistration of civil i~tf;~ire,  
had no further effiacy than such as they drew from the sr~perior 
force which uphei: tllem. T a m e r  v. A ~ n o l d  206. 

X I N O R  CHILD-See Homestead, 2.  

XOB-See Evidence, 17. 

MORTGAGE : 
1. Where persona1 property of rr pontlerow nature (e. g. printing 

presses and stands) arc convcyecl by mortgage with :L g~~irt~r.,rl 
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powcr of snlc, unrestricted as to  thc p h c e  of such sale, the pur- 
chaser of the property at an  auction had in execution of the 
powcr, a t  the c o w t  h o ~ ~ s e  door., in about fifty yard9 of the place 
nhc re  thc property is located and in use, (the same being acces- 
sible to all who n~ igh t  nG!l to inspect it) pnsscs n title uvhicl~, if 
impe:tcl~i~ble a t  all, can ouly br q~~est ionet l  by tho mortgagor 
and thoge c1:Liming rinclrr I~im, and cannot bc con(rovert~c1 by a 
stranger. Wormell v. Nason, 32. 

2. Under the rule tha t  one may grant  a thing not i n  esse of which hc 
is the potentinl owner, a valid mortgage, a t  common law, may  
be ~nntie by tllc owner of 1:~nd of a crop sown thereon but not 
yet growing. Cotten v. Willo7cgAby, 75, 

3. Where a new note is given in substitution of a formcr one secured 
by mortgage, the presumption is, in the absence of counkrvailing 
ev~dence, that the new note retains the security of the old one. 
Vick v. Smith, 88 

4. Where there are two separate and distinct debts, if thc debtor 
does not, the creditor mag, approprlate a payment made by tbe 
formcr, and i f  ncither has done so, the law nlakcs tile appropria- 
tion to tbe most precarious, that is to an unsccured in preference 
to a securgl debt. ' I b .  

5 ,  Whhre a mortg:igce holding a secured and unsocu~ed debt, sells 
the nlortgaged property under :L power, he is :L trustee for himself 
to the extent of the mortgage debt, and for the debtor as to the 
b:dance in his hands. I b .  

6, A second mortgagee has no right to buy the estnte of his mort- 
g q o r  at a silo to siltisfy :I prior incumbrance, but he h:ts a clu,ir 
equity to be reimbursed for any expend~torr ,  to relieve the estatr 
of any ~~mcu~nbrnnccs,  and the propcrty In his hands is charged 
therewith in preference t o  the trusts expressed in the mortg:tgc. 
deed. Taylor v. Heggie, 244. 

7. Whcl-e a sale of rnortg:lgecl property is acquiescecl in a t  the time 
by the mortg:~gor, lie cannot afterwnrcls recall such asseut and 
contest the title of the vendee, either on the g r o ~ ~ n t l  that the 
mortgage was invalid o r  that the particrrlar purchaser Imd IIO 

right to  bug. I b. 

8. Where tlw words of grant in an insllument are  that the grantor 
" collveys :I lien upon c w h  nncl every of said crops " to be rnade 
upon certain land, such wortls will cons t i t~~ te  a valid mortgage 
upon the crop$, nlthough they be no1 planted a t  the time when 
such instrunlent is executed and registered. Harris v. Jones. 317. 

9. Wllcre a party living in onc connty exccutes n moltgage upon H. 

crop to be planted on land bought by him in another county to 
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which he conten~plates i.etnoving, such mortgage may be properly 
registered in the latter county, the mortgagor havilg actually 
made snch removal aftere the registration of the paper. 16 .  

See Agr. Supplies, 1, 4;  Deed, 2 ;  Injunction, 4, 8; Usury, 4. 

MORTGAGE PROPERTY, DISPOSING OF-See Justices, 3. 

MORTGAGE SALE-Fee Injunction, 4, 5. 

MOTION IN THE CAUSE-See Bankruptcy ; Judgment,.% 7; Practice, 
10; Trial, 1, 2. 

MOTIOPiS TO ISSUE EXECUTIOX-See Judgment, 7. 

MULTIFARIOUSNESS-Sre Partition, 2. 

MUNIClPAL OFFICERS-See Indictment. 6. 

MURDER BY POISON-See Indictment, 1. 

NEOESSARlES FOR MINOR-See Contract, 10, 11. 

NEGLIGENCE-See Guardian, 2 (2). 

NEW NOTE, SECURITY FOR-See Mortgage, 8. 

NEW TRIAL. 
1. I t  was agreed between the parties to an appeal that the juclge 

who presided at  the trial should settle the case notwithstanding 
he had gone out of office, but be failed for more than n year to 
do so, (by reason of his absence in a foreign country) and finally 
the papers mere 1o.t ; Held, that a n~otion by the appellee, after 
that lapse of time, to allow the same judge to makc oqt the case 
was properly refused by thc appelhnt on the ground that he 
could not recall the facts nttencling the trial without the aid of 
the lost papers; and that, under the circumstancep., the appel- 
lant was entitled to a new trial Jones v. Holmes, 108. 

2. A new trial will not be granted for an erroneous statement of the 
law which the finding of the jury corrects. Slate v. .G~ady, 643. 

3. Whether the effect of a new trial granted, in a case where the 
jury acquit of murder and convict of manslaughter, is to put the 
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prisoner 011 trial a second time for the crime charged in tlie in- 
dictment-Qticere. But the court intimate that the tloctrine an- 
nounced in Slate v Stanton, 1 Ired., 4.24, shoulil not be disturbed. 
I b.  

See Appeal, 14 ; Practice, 6. 

SOTICE. 

When a defendant h:~s been brought into court by tlie service of 
process he is charged with notice of whatever action the conrt 
may take while the suit is pcncling. Ut~iversity v. L~rssiter, 3s. 

See Action to lecover land, 7 ; Banlrruptcy, 2 ; Bills of Exchange 
1 ; Costs, 3 ; Surety, 4, 7. 

SUISANCE. 

1.  The private unisance ml~ieh equity will abntc by injunction ma;t 
be one occnsioning a constm~tly recrirringgriev:~~~cc from its na- 
ture iusasrcptiblc of adequ:~tc conrpc~rsatlon in cln~naget. 
BI.OW,L 8. C iroIi%a Lhtr  i', 125. 

2. 111 iletermi~~ing upon the propriety of i~~jnnct ive rclicf ng:~inst 
such nnisance;, thc conrt will be influenced against orilcring an 
abatement by tlie facts that the ~tructure from nliich the ~roi- 
.snnce nrisrs is usc.ful to thc ilefc~~tlunt and the public, mcl tile 
injury to the plaintiff trifling Ib .  

3. The sr~perior conrt of nnc county will not ortlcr the ab:ktemrnt of 
n n~iisance ererted by a railroad corporntior~ (such i ~ u i s a ~ ~ c c  
can-ed in the defectire construction of a cr5rtnin tri>stle and cul- 
vert 011 t l ~ c  line of the roxl) wllcn all the corporate property is 
in  tlic hands of a r<cei \er  appoilitetl by the superior court of 
another colulty. IO. 

See Indictment, 6. 

NIJIdI,I'llP.-See Execution, 4. 

OBSTRUCTING HIGHWAY-..See Iudictmcnt, 6. 

OFFER O F  JUDGMENT-Se:: Practice, 16. 

OFFICER, DUTY OF-See Sheriff. 

OFFICIAL BONII-See Judgment, 1. 

ONUS- See Executors, 11. 
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OWNERSHIP-See .\larried Women. 3. 

'PAROL El-IDENCE-See Action to  recover Inntl, 9, 11 ; -1rbitr:~tion ; 
Deed, 2 (1); Surety, 12. 

PARTIES-See Exeentors, S, (3, 16;  Pnrtnership, 4 ;  Pmctice,  7. 

PAR'TITION : 

1. A testator directc~l t l ~ t  l~ i s  Inntl {more thnn 1.000 acres) s l~o~i l i l  be 
divitlccl cqunlly nlnollg his cl~ildren, by three l:li.~it~t,crestctl men. 
t o  be chosrlr by liis executors to make such allot~ncnt.  I11 thcr 
division n ~nistnkc ocet~rrctl, wl~ereby o ~ l e  of .the clliltlwo recciwl  
nboat forty :lcrea less tll:~rt her proper slrnrc. '1'111~ p r t i e s  xv~rtt 
into posseseior~ of their respective pottions, FCVCI ' :~~  conwynnces 
aillong t l ~ c  children were 1n:ide of the lots f i l l ing f o  their s l~ : l~ -c ,  
at111 one of tllem 11:1tl contr:~ctecl in writing to colrvcg to n s t r ~ n -  
gel.. V:zlu:tble ilnprovc~nrsnts l ~ ~ d  :ilso been pl:~ced on sevt.rnl of 
the lots, 1111t1cr the snl)positio~l t l~:i t  t l ~ e  division w : ~  f i r  anll 
regil:w; IIcld, t:.at the p:li'ty rcwivi~lg  less t11:ui I ~ r r  full sllnw 
w:ls r ~ o t  entitled, upon tliscovcring the ~lcficicncy, to  t l r n ~ a ~ ~ t l  :I 
r t , - : ~ l l o t ~ n e ~ ~ t  of thc 1:1nd, 11ut must c o ~ ~ t e n t ,  herjelf wit11 pi'eu- 
niary compens:xtion for her loss. Clitvcthicm v. Crews, 313. 

2 .  A proccwling for partition whicl~ nsl<.z n tlivision of sevelxl scp:~- 
rate nntl c1istini:t tracts of Inn!l not held by the snlne te11:iuts-in- 
conlmon, m111 b l e ~ l t l ~  in one, indepe~~t lent  cmlses of :lction to  
w11ielr the s :~t~ie  11er,so!1s arc ~ ~ o t  parties, is ml~ltifarions. Sim1,- 
son v, IVtrdhce, 477. 

3.  Pwtit ion will not be orrkrcil cf l m d  which the clcfendmt nllegcs 
tlr:~t t l ~ c  plaintiffs have n!l ?state for tile life of : lnotl~er :inti :III 
e1~11:1l slr:~rc wit11 tlic dcfc11(1:~11t ill n eon t i~~ge t t t  r ema i~~ t l e r  
t l~crein.  I b .  

i. 111 snch caw, tile coutt 1\21 11ot :~tljr~tlicntc in n proecctlingfor p:lr3- 
tition n conllictir~g c l a i t ~ ~  of title 8i.t np by tlle tTefcntT:~~lt, so : r $  
to csclt~tlc ltira by the .estoppel. Ib, 

3. ii testator tlcvised n11t1 b c q r ~ t M l ~ t l  1:tndnntl sl:rves to  Iris mifi,, in- 
t l icnt i~~g ill t l ~ c  will his i r~ t t !~~t ion tllat tlle propcrt,y slloulil bc 
fin:~lly c l i~ i t l~d  ( ' ~~ I I :L I I J .  between the widow :lnd cl~iltltvn b r ~ t  
leaving it discrct;on:iry with the witlnw t,o ntlwncc to tlrc chiltl- 
ren : ~ t  such tirncs :it111 in S I I C I I  I i intl~of p~'opl:~r.ty :IS 1 1 ~ 1 '  b e ~ t  j1111g. 
n i c ~ ~ t  n ~ i ~ h t  dictntc~. T o  two of t l ~ c  clriltlren tlle widow nd- 
v : ~ ~ i c e d  some sl:~ve property an,l more t l~nti  t l~c i r  al ip~cot  portio~ls 
rtE the l :~nd ,  with the cspcct:ltion of supplying thc delicicncy 
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from the undivided slave property, which was amply snnicient 
for that purpose ; Held,  that  an  unexpected emancipation of the 
slaves by the resnlt of the war would not sr~stxin :I claim of the 
other children to have a re-division of the h n d ,  and an account 
from the two chiltlrerr first advanred of the slave property re- 
cc~ivetl by thcnl. &dly v, NcCicllum, 5G3. 

Sec Tv~ronts ill Common. 

PARTNERSHIP : 

8. T l ~ e  cqnity of a debtor to tmve a collrcy,lncc of rcalt,y from a 
tlliril pcreon cnn be reached by tllc cretlitors only by civil actiou, 
and not by proceedings s~q~plemcntnry  to execntiou. 1 b .  

aetiorr to s11bje;t the real property of the firm to  the claims of 
its creditors. Ib.  

5. Where, in the fortnation of a part~lerzhip among three persons, it 
was  greed that two of tl~c!nl slroold give their personal nttentiou 
to the joilrt br~iiness and receive an :tllownnce for their services 
of $1,000 e:~cll per anntim, and aftcrrv:1rcl3 the non-xttive partuer 
soltl Iiis i ~ ~ t c r e s t  to :lnotlrer wlro pcrnritted tlrc b r ~ s i n c s  to con- 
tinue witlmnt interrwption or wry I I ~ W  :igrrcment ; I t  rotcs held, 
that  IIpon t,l~o final settlement of tha p:trtncrahip nttitirc, tlre two 
active pnrtnrrn werc c~rti t lrd to the nllowarrcc of $1,000 each p e l .  

artnurta. as U ~ O I I  tlw ori2in:ll ngrcenrent. Wilson v. Lineberyer, 
$24. 

C. I n  bncl~ case wlicrc tllc two activc part~lcr,  (to whoic d iscrc t io~~ary 
rr~anngcnlcllt the entire business of the firm was entrusted) ern- 
ploycd a p v r ~ n  to attend to certain out-door matters m d  paid 
him for his ~e rv ic r s  part of the time a t  the rate of $700 pel. 
anr~unz, and p:u t a t  the rate of $1,000 per  c ~ m ~ ~ r n  ; I M d ,  tha t  
npon a final settlement, the active partners mere entitled to 
credit for the amounts so paid, although the actual value of the 
services mas only $700 per a n n u m ,  therc being no suggestion 
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that the services wens 11ot re(luirec1 or that the employment and 
a l l o ~ a n c e  were not in good faith. Ib .  

Sce Contrart, 3 ; Will?, 2. 

PAYNENT-See Statute of T,imitntion~, I ; Usnrg, 1. 

PAYMENT TO SHE?L~IFF-S~T Execution, 1, 2. 

A peace warrant in which is allcgccl no threat, fact or circutnstancc 
f m n  which thc coult c:~n determine mhether thc fear of the 
prosecutor is wcll fonnded, shoulcl be ~naslied. Stirle v Goram, 
GG4.  

PERSONATA PROPERTY, SALE OF-Sce Mo~tgagc, 1. 

PETITION TO SELL LAND-See Decree. 

PLEADING. 

1. A frivolous auw-er is one which is manifestly impertinent as al. 
legiug matters which do 11ot :tffect thc plaintiff's right to re- - cover Duil v. Harper.. 4 

2. Where the comp1:lint is upon a bond for the payment of mowy 
only, an ausnrer thereto which a l l ~ g e s  that the bond was given 
for store accounts for the years 1873-'76-'77 and '78. upon con- 
tracts to pay iutrrest 011 the account of each rear  a t  the rate of 
eight per cent, without any stiprllation in writing :is to such 
rate, and which insists up011 the defence of usury, cannot be 
deemed frivoloos. Ib. 

3. I t  is not every matter averred on one side and denied on the 
other, that in a legal seus i s  an issue, but only such as are ne- 
cessary to dislmse of the coatroveray. Cedar Falls Co. v. Wal- 
lace, 223. 

4. An nnsn-er should never be held frivolous unleqs it be so clearly 
and palpably bad as to require no argument or illustration to 
show its character. null v. Carter, 249 

5. Defendants being s l~cd as ncceptors to several bills of exchange 
answered that they accepted the same for the accommodation 
of the drawer, withont har irg any funds of his in their hands, 
and in reliance upon a promise of the plaintiff's, on condition of 
securing the debt (already due) by their acceptances, to sell 
other goods to the drawer on credit, which was refused. mhere- 
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by, ~t was claimed, the defeuc1:~nts were @chnrgetl of all lia- 
bility on snc+ acceptances ; ITeleld, under the foregoing rule, th:tt 
the averments of such answer were not so disconnected frt)nl 
the subject-matter of the complaint or so cleficieht in suktance 
or form as to he prononnccd frivolous. IO 

C, 'l'hc court strongly intimates that no apl~eal lim from a refusal to 
overr~rle and clisregnrd a pleading as being frivolous. 15. 

7. frirolous :msmer i j  one wllicir i.i ~nanifectly imprrtinenc as 2:- 

Ivging matters nl1ic41, if  trtle, do not :lfl;.ct the right to  recorcr. 
Hrogtlen v. Ilenry,  274. 



INDEX. 

(1) Tha t  i t  was not error for the court to refuse t o  grant  the 
plaintiff a jndpment ou the verdict. I b .  

I.2) Tha t  ir was error to  gr<int the defendant a judgment nom. 
ob.rtnntt! reredieto. I b. 

(3) Tkt t  the :~bsc.nce of tlw fraudulent intent in the trnstor l ~ a d  no 
e f k a c y  to rc-pel t l ~ c  frantl in legal intendment, and the  finding 
of the jary \ \a$  \!holly immaterial. Ib .  

(4 Tlmt t b  clectl of tra-t w:~s not frautlulcnt and voicl on its face 
but WIS presnmptively so. and the p rewn~p t iou  was reclnivetl to 
bc re l~nt t td ,  and the qnestion of fraud shoul~l  have bee11 passed 
upoti by tllr jury untltsr proper directionr from the c o ~ u t .  Ib. 

13. A Icg.11 proposition c a n ~ ~ o t  be established by admissions in the 
pleading;. 1L'ell.y v. .llcC(,llum, 563 

14. T l ~ e  f,~ilurc. to a n s w ~  ic an admission of the  facts nllrged by the 
plai~rtilt; but it does not iuvolve a concessio~~ of a ltypl infer- 
r ~ l r c  tlrav I I  tl~errfrorrr, :111(1 still less ~ I I C  r e cog~ i t i on  of t l ~ c  cor- 
rec tnwi  of the prinriplc of law st:~ted. Ib .  

Pee Action to  Recover 1,at:d 4, 5 ,  0, 21 ; Agr. Snpplics, 1 ; Appeal, 
2, 17 ; Counter-claim; Exccators, 8 ; Jurisdiction ; Partition, 2 ; 
l'ractice, 11  ; TJsl~ry, 2. 

POWER O F  ATTORNEY-See M:~rricd Women, 1. 

PRACTICE: 
1 A p c t ~ t i m  or motion supported by affidavit will be sustaincd for 

a n  inipcction and copy of the books of an adverse partv, under C. 
C P., R 331, rn here it is rnadc to appear ill& the party applying 
for the order cannot obtaiq [Ire informntlon sougl~t  otherwise than 
hy such inspection. J~istice v. Bank. 8. 

2. The order will he granted before the complaint Irns been filed when 
it is nverrcd by the applicant, and not denied by tl!e opposing 
party, that snch discovery is necessary to etrnble tlrc plait~tiff to 
st:~tc with accuracy the f x t s  upon which the action is foimctcd. I!,, 

3. Lnr11.r o u r  present practice, :l f:tilure to take a j u t l p n ~ ~ u t  I)y dc- 
fault as soon as the same is :~llo\vahlc does not work a discontinn- 
ancc. 1 ?~icerait!/ v. L(rs.sitcr, 38. 

-1. A refercncc to hear ant1 determine all mnttcrs in controversy, un- 
der  C. C .  P., $5 240, 225, precedes :my adjudication by the court 
of the lixbility of the parties. I b. 

5. Exceptions to a referee's report may be filed at  the term to which 
it is made. I b. 
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(; IVherc an appeal is taken to the supreme court from the decision 
of the judge passing on the law and facts under section 340 of 
the code, and his 1c:giil conclusions are reversed by lhc appe1l:itc 
court, and a new trial granted, the court below, when certifircl of 
the decision oC the higher court, ciwnot proceed to jutlgn~ent up- 
on the facts found on the first trial, 11nt the casc must be sulr- 
rnittcd lo :I jury, unless otllerwise :igrecd by 1111. parties. Idcr v. 
l~~oonce, *55. 

7. Whcre a sale of I:md is made in execution of a decree of forccloi- 
lire in a snit wl~crein some of the Ircirs of the dcceasec! mortg:~gor 
arc n o t  parties, it is not error to allow an a:nentl~nent, malting par- 
tics of :dl the l~eirs, as well those in possession as those wllo are 
not, in an action by tllc purcll:~ser at the judicial sale to recover 
possession of the land. Ib. 

i. Erccptio~rs will not be 1lc:lrtl in this  court, a l lc f i i~~g :I. tlefrct of 
cvitlc~lcc on poi~i ts  not in issue in t t x  court bclow. Wnible v. 
Lenek, S4. 

!). T l ~ c  law docs not tolerate anccc,.;slvc :~ctions or procwdinjis merely 
~rpon ncwly assigned reasous, wl~eu one ant1 the s:unc ol),jfsct is 
ailnet1 a t  in all, but  the decis io~~ first rcndt:red will g o v c r ~ ~  as res 
ntljtctlicatn. Mabry v. IIenry, 2!JS. 

10. U ~ O I I  this priuciple, where a rnot,ion has.bcen refused to set aside 
a jutlgnlent on  the nllcg:ltiou that it was obtainctl  g gain st the 
COII IX  of the court, ant7 tl.r:tt the defentlant had a good and wl i f l  
tlefcnce to t l ~ o  action in law, equity ant1 n~ornla, :I, s n b s t q ~ i e ~ ~ t  
motion will not be e~~tert ; i inetl  to set suc l~  judg~uc~ut  aside dis- 
tinctively put upon the grou11d of a f r a ~ ~ d ~ i l e n t  aclvantngc talicn 
in entering up the same and !Ipon cviclcnce Inore full and mi- 
nute, but in s~tbstancc t l x  came as  that protlnct:(l upon the firs1 
heiwing. I h. 

11. Plaintiff brought snit in tile court of a juqticc of the peace claim- 
ing a debt of fifty clollars and a h  posscesion of a horse aurl 
wagon under a certain rnb1'tg:lge. On appeal from the jrlstice's 
judgment to the superior court ylnilltiff offered to remit thr claim 
for the perzonal property and declare only for the debt ;  ZIeZd, 
that  he had a right to  take such a course in his discretion and 
that  the court errcd in denying him tlmt privilege. Jonesv. 
Palmer, 303. 

12 Objections will not be I~earcl for  the first time in this court which, 
if made in ap t  time in the court below, might have been answered 
and removed. Wellons v. Jordan, 371. 

23. Where the  appellant, sued as the drawer of a dishonored bill, 
contends tha t  he did no t  intend, by a n  ent ry  on such bill, to 

47 
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29. A priwnerott;.rtvl to prow :L co~r\crs~~tiou hctwec,n a witness : ~ n d  
a ~ ~ o t h c r  pcrson, and tllc same WRS rejected; IIeld, that an cx- 
ccp t io~~ thereto ~ : L I I I I O ~  be s ~ ~ c t a i ~ ~ e d  in this court, where the evi- 
dence propo~cd :&nil rcjrcted is not set o11t in tlrr, rccortl. ~S't'itntr 
v. hrearA, G 2 G .  

See Appeal, 1, 14. 17 : Evitlcncr. 9, 20 ; Eyeentors, 7 ; Il~jrmctiou, 
3 ; Nuisance, 3 ; Partitiou, 4 ; Pleatli~lg, 9, 10 ; Trial. 

PRESENCE OF PROPERTY, kc-See Mortgage, I. 

PRESUMPTION OF FRAUD-See Pleading, 12 (4). 
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PKJN1SRMENT-See Rape, 2 .  
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PURCHASER-See Contract, 12 ; Injunction, 3;  P~ac t i c? ,  15. 

QUALIFCATION OF T A L E S  JUROR-Sce Jury .  

QUESTIONS IXCRtMINATINCr WITNESSES-See Contempt. 

l<AILROADS : 

1 The Carolina Centr:ll r :~ i l r~ad ,  under it5 charter (all11 being the 
successor of the rights : ~ n d  ~ o w c r s  of thc Wilmingtot~, Charlottt. 
and Iir~tl~erfortl rnilro:d ~ u ~ t l c r  its c11:lrtcr) : ~ n d  under thc g e ~ l e ~ x l  
nlilroarl Inn, Act; 1871-2, ell. 13.5, I I : ) ~  th power to institnte pro- 
cecvlings for tlrc coudemnation of 1:tntl ncceesarg for the wes  
of the cornpnny. AT C. R. R. V. Ctlrolina Central, lS9. 

2. L:ind, a q r ~ i r e d  bg one rd roa t l  coml~any untlrr :L lc~gislative grant 
of the right of en~inent  domain ant1 unuecessnry for the exercise 
of its franchise or  the discharge of its tlnties, is linble to be t;tken 
untler the law of cnlinent donrain for the use of :lnotl~er railroad 
company. 16. 

See Nuisance, 3. 

RAPE : 

1. A fen~nle .echo nitls and abcts a maiI asxi1:~nt  in :In attempt to 
rointnit a r ape  becomes thereby a pri11cipa1 in thc otfence. State 
v. *Jones, GO,?. 

I .  L~111:1wfr1llyto carnally Iii~ow xntl abosia a fetnalc nntler t l ~ e  age of 
ten 1 ear3 eonstitr~tes tile crimi. of mpcb ; T h e ~ c ~ f o r e ,  oncl convicterl 
of a n  assault with i n t e ~ ~ t  to co~nmit sc~ch oft'c~~ce is 1i:tblc to the 
pnnishrnent prescribed iu Battie's Rcvisal, ch. 3'2, $ 3 .  Stnfe v. 
Dam?/, 608. 

RATIFICATION B Y  INFANT-See Contract, 9, 10. 

RECE [VERS. 

1. Under thc act of 1877, ch. 223, modilied by the act of 1979, ell. G3, 
 notion.; for the agpointmcnt of a receiver may be made before 
thr  residcut judge of the district, or  one assigned to the district, 
or  one holding the courts thereof by exchange, a t  the option of 
the mover. Corbin v. Berry, 27. 

2. While i t  is the duty of a judge appointing a receiver under sec- 
tion 270, of the Code, to ascertain if other supplemental pro- 
ceedings are pending against the j r ~ d g ~ n e n t  debtor, and  if so, t o  



RE1,E.ZhE-Set, Covenant, 1. 

ICE1\IAISUEIt--See Partition, ::. 

1. Unt1c.r tlte sewrnl acts of conqrcss 11olv ill force relative to Ill(. 
rc~rnciv:~l of C:IIIWP, a non-resicle~it defcntln~lt, wed together \\.it11 
s e n ~ r a l  rcsiclcnt defe~~clants for trespass on land, may h a w  the  



742 INDEX. 

cause ren~oved, so far as lie is co~~cernecl,  to  the circuit court of 
the U~rited States, leavinq the trial to  proceed i n  tile state cor~r t  
against the resident defend:~nte. Simrnonr v.. Y'aylor, 1AS. 

'2. Wlrere upon a motion to  remove n c:wse, no facts nre stated in 
the nffidavit of the applicnnt ns grounds fov snch ISenlo\al, the 
ruling of the court below may be reviewed, but where the facts 
are set forth, their sufficiency rests in the discretion of the jutlqe 
and his decision upon them is filial. Phillil)s v. Leutz, '243. 

REMOVING CROP-See Indictment, 5. 

IbEY'l'S-See Action to recorer land, 17 ; Contr.~ct 12. 

R E S  ADJC'DICITA-See Practice, !I ; T r i d ,  1. 

RESCISSION O F  CONTRACT-Sce Contract. 1%. 

I iESIDENTS A N D  NON-RE~~DEN'~ 'S -SL .P  Re~noval of C:LIIW. 

RETAILERS-See L i ~ u o r  Selling. 

RETROACTIVE LEGISLA'I'ION-See Evi~lcnce, 2. 

ROADS A N D  BRIDGES : 

I t  is not t he  duty of the con~nlissioners of ,I coui t p  to t:il;c the itlitiilb 

steps for repiiring the bridges thereof when tiley f d l  into c1ec.l~. ; 
it i-; only n l l ru  tllei~. co-oper;~tion becomes necc=slry i I :L move- 
ment started 1)y tllc t o t r ~ l ~ h i p  board of truqtees or supclvisors of 
public ~watla for snch repairs, :md ib withheld witl~orlt leg11 es- 
cnse, or t l ~ r y  refusa to provide mc2tirls to rwet the contr:lct, that  
they are crlmioally auswerable for a breach of o f i ch l  duty. 
State s. Sehy,  617. 

PALE O F  LAYD-Sce Contract, 12. 

SALE O F  PERSONAT,TY-See Mortgage, I. 

SAT,E, UNCONDITIONAL-See Claim and Delivery. 
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SATISFACTION O F  EXECUTION-See Execution, 1.2; Judy~nen t ,  4 

SCALE-See Execntore, 4-6 ; Guardian, S-12 ; Josticer-, 2. 

SEAL-See Corporations ; Execution, 4. 

S E C U R E D  A N D  UNSIiCURED DEB'r8-See Xortgage, 4. 5. 

S E R V I C E  O F  PROCESS-See Attachment, 2 ;  Process; Sheriff, 1, 2.  

SHAM PLEA-See Pleading, 11. 

S H E R I F F  : 

1. W11e1.c an  officinl clutjr i- jrlclicial in its character, it is personal to 
the officer, ant1 he c a ~ ~ ~ ~ o t  act by n ~ ~ o t l ~ e l ;  but wllerc no cliscre- 
tion or j~~dici:d function is to bc eserciml.  the officer m y  act in 
p w o n  or by nnotl~cr. ITen~gi?t v. Szler, 34s. 

2. l'hc wt t ice  of :% ellmmons by the corollcr ill n case wllere t h ~  
bl:crifT is intercstctl, bc>i~rg the tli,cll:ugc of ti pwelg  tr~it~isterial 
duty,  m a y  be made by :I clepr~ty of the coroner's appo in t  
nicnt. Ib. 

3. 111 a n  nction by n sheriff 11pon tile bond of a deputy (co~ldit io~~ccl 
for t l ~ e  f: l i thf~~l perfo~rnnncc of tlntynntl to iuden~nify the sl~erift' 
for t ~ i s  acts R I I ~  O I ~ ~ S I ~ O I I - )  0:1wcl upon a j~ldgment rcntlc~.ecl in 
:111ot11rr n c l i o ~ ~  ag:kind tile sheriff' 011 ncconnt of tile follon ing 
M ~ C  I (  t11r11 C I I C ~ O I ~ C ~ I ~  npon proccw by the d t q ~ t y ,  "c:inle to 
1 wit1 Ict  Stspt., 18f19, at 11 o'cloch ; tlt~fe~l(?iint not to be fouutl 
i l l  m y  county," t l ~ c  f ~ l s i t y  ill the I . ~ ~ I I I . I I  11po11 n h i c l ~  the jntlg- 
i l lrnt  \\:is r e~~ t l e r cd  being t l ~ e  r c twn  of "not  to be found ; " I2 
w a s  ld ,  that in srtb~nittiilg issues to thv j~u'y it was not error 
t o  c w d ~ ~ c l e  nn i s - ~ ~ e  c ~ f i l e d  by tllc plai11tifY 41c1iff' i~~ ro l ' i i ng  the 
f ,~ ls i ty  of the t e t t i r ~  g(~11(~1':llly, h ~ ~ t  t l ~ n t  the p~opt ' t '  ' I -we was 
o ~ ~ t .  ill wllich ttr:t9 involved ouly tlw fal.ity of tha t  pt1l.t of the 
I I  turn I I ~ O I I  which the j ~ l d g r n c ~ ~ t  i l l  t h r  former action against 
t 1 1 ~  illcriti \ \as  based. Wusson Y. Litlate?., 573. 

4. In sricl~ action, the deputy is not liable w e n  if his rct11r11 as to  the 
t i u c  the process c:lnlc illto his l~nncls n a s  falst~, ib. 

5. 111 511cl1 :wtioo, e\ i t l twx that  the plaint'fT 11:1tl had opportunity to 
Fcne the p ~ o c t s  wliilc ill his 11:111ds nncl befo13t> 11.: 11:ltl placecl it 
in thc h m d s  of t l ~ c  defcntlant is ntlmissible either ns origi~lal evi- 
B t w c  or in rcbutt:ll of tllc p!:~i:ltiff"s t e s t i ~ n o ~ ~ y ;  for if the re. 
turu \\as false by no :lcf of lhc dcfc~li lant : ~ f t e ~  the proocss clime 
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to him but by the prior neglect of the sheriff, there wonid be no 
ground of recovery. I b .  

6. An officer, notified of the necessity of prompt measnres for thc 
exc>cution of process placed in his kinds for the arrest of a party, 
owes the duty, quitting everythiug else, to  malie an effort to 
eKcct the arrest. Ib. 

7. Whcrc a sheriff sees the return endorsed npon p~~occ~ss by a deputy 
before the same is tielivcrcil into the clerk's ofiec, and with :L 
knowledge of the facts allows the retnrn to  he made, it is in law 
and fact his retnrn, and he cannot liold the houd of the deputy 
responsible altl~ongh the return (lli~y be fahc. Ib. 

See Execution, 1, 2, 5, 6. 

SLAVES-Scc Action to recover land, 7 

SPECIAL VEItDICT-Sec Assault ancl Battery, 2. 

SPECIFIC PERFORMANCE-See Aetioa to rccwer land, 10'. 

STATUTE OF TJMITATIONS. 

Payment of interest on :I note by the principal, before it is barred 
by lapse of time, arrests the operation of the statute of limita- 
tions as to :111 the mzke~a (sureties as well as  principal), and the 
statute commences again to run only from the day when the 
last p a y n l e ~ ~ t  mas made. Section 51 of the code construed. 
Green v. Greensboro College, 449. 

See Account and Settlement, 1; Esecuto~s,  3, 10; Process, 1, 3 ; 
Surety, 1, 3, 6;  Tenants in Common, 2. 

STATUTE OF FRAUDS-See Contract, I ,  6. 

SUBSTITUTION-See Mortgage, 3. 

SUCCESSIVE BOND&-See Surety, 13. 

SUMMARY PROCEEDING I N  EJECTNENT-See Action to re- 
cover land, 1, 2, 3. 

SUMMONS, SERVICE OF-See Process; Sheriff, 1, 2. 

SUPERVISOR O F  ROAD-See Roads. 
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To authorize the grant of :1n ordtnr of 
i ~ ~ g s  snpplcmentary to execution 

cxaminatio~r under procced- 
there should be nladc to np- 

pear by affitlnvit or otlwwise ; (I) The w:int of know 11 propcrty 
liable to escci~tiot~. which is proved by the slierif's retun1 of 
"nns:rtisfied"; ( 2 )  Tile ?zowexi~2*~1zce  of any equit&le estate in  
1,11id within the lien of the judgment ; (3) 'I'he existenr~ of prop- 
erty, c110ses in action :~nd thi11g3 of value, ~~naffccted by :%ny 
lien and incapable of lcvy. f1~'tzscZale v. Sinclnir, 338. 

See Contcnjpt ; Pt~rt,ne~ship, 3 ; Receivers. 

SUPREME COURT PRACTICE-See Appeal, 1 ; Practice, S, 12, 13, 
1s. 

1. 111 :III :~ctio!l by :i surety of an insolrent g~~;uxli:kn for contril)r~tio:t 
:rg;ti~~st otl~er ~i~ret i t>s,  it is proper to inclu~le in tile snln atljndgcd 
to b~:  r:riictl by cu~itr ibut io~~ costs whiclr wcru p:ri 1 by plaintitf 
in ;In :kclion a g a i ~ ~ s t  I~im as :L conditior~ for leare to plead ttlw 
statl~tc of limitntious. Briyht r. L?nno/z, 11 3. 

2 .  It is not nectrrc:kry t ~ t  elltitle :I surety to 111:lint:ii11 an :tction f o r  
c o ~ ~ t r i b n t i o ~ ~  tJ~at t11e amount of his 1iabilit.y wlrich \v:ls paitl by 
I~im sl~ot~ltl be iiscd by :I juclgn~ent. 16. 

3. T l ~ c  waiver or w i t l ~ t l ~ x w l  of x ple:~ of t l ~ e  st:ltr~te n i  li~nit:itio:i; 
by a s11rct.y in an action :tg:linst 11in1 ~ 1 0 ~ s  I I O ~  alTect hi, rig:lt :if: 
tenw!.~ls to ~n :~ i~r t :~ in  :In i ~ e t i o ~ ~  for contrilu~tion. 16. 

4. 111 an action for coutribntio~r by a sorrty :~g:~inat four tliKt.rr~~t 
guardian bonda, wit11 tlitfcrcnt pen:~ltit.s ant1 tlilferent surctie,i 
sonicb eolvent :111(1 Lowe otherwise, it is not necessary tlrst ~roticc. 
shuultl be given before the action is b ~ w ~ ~ g l ~ t .  Ib. 

5. TT~rcler oar system, whiclt combines the pri~~ciples of 1:1w ant1 
equity, it is co~npctcnt to show by p:~rol evidence t h t  one who 
has become join? obligor with seceriil others to a scaled instrw 
ment nss~imetl only the liability of :I sltrcty, and tlr:lt the obligec: 
was :iw:rl-e of thc cxtcut of iuc l~  hbi l i ty  at  the timc of accept- 
iug the instrwncnt. IVeiIfm-e v. TAonzpsou, 27G. 

6. The ~tat.nte of linrit:rrio~~s bars in three ycars the liability of :r 
surety to ;I se:~lcil oh;ig:~tion. Ib. 

7. T l ~ e  surety to all insolrc~~t  debtor cannot bc cornpelled to pay :I 
dtabt he owts Iris principal 11nti1 Itc is re.it.vcd of the rcspo~rsi- 
bility of s r~~e ty$~ip ,  and may retain n h t  11c owes, a? a connter- 
claim against suclr principal or !.is assignee wit11 notier, in a 



10. Forl~earancc giren 1,y :L c.rrlilor to the p1inc1r7al debtor. by :In 
ngrrtmc r t  w11ic.h I,inr!s him in l a w  ant1 would 11:rr his action : ! p i n ~ t  
111e tlehtor. d i~cl lar rc~s  the rut.cly, unless a t  l l ~ c  time of forbrar- 
;tnec given. the creditor rrnquwlitic tlly rrserves his r igl~ts and win- 

cdics a g s i n ~ t  ]he sarety. Bank v. LT,ine$e~ger. 4.54. 

11. The agrcclrlcnl for surli indnlqencr, ~f r o t  under seal, must 1 ) ~  
ioundetl upon :I 5rlfficient cc~nsidcr;~~ion-sue11 as is leqally banding 
cm tllc ~ret11lo1 at,d (11 e ~ l l e  d c  htor m:iy enforce agdir15t him But 
if thc tons;cic-a~~on I,(. U S I I ~ ~ O I I ~ ,  alien EIICII  a contract i9 void, the 
agleerncnt will not discllargrn rhc suretj or endorser. 16.  

12. In :In nc~ion upon a bond where the defendnnt plcatlctl that he nns 
;t surety therelo and 11nd gircn notice to the plaintiff to brinx suit 
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against tlic nrincip:ll u ~ i d e ~  cli. 232, 5 1, : t c h  1868-9, pnrol evi- 
dence is arlmissihlc to p ~ o v o  the fact of suretyship. Cole v. For, 
463. 

13. Wherc eucdcssivc bonds are given for tlie filithful disclmrge of R 
trust, :rll tlie bonds given d u r ~ n g  ?he continuance of t h e  ofice are  
cumul;~tive, and the snreties on cnch bond stand in the relation of 
ws~ i r e t i e s  to tlic sureties on ail !he c t!icr buntls. Picktila v. X l -  
ler, 542 

See Pleaclinp, S ; Skit Llm , I .  

S\VEARIKG IVITSCSS FOR G R A S I )  JURY-8cc Jury,  2 

TALES-JTJRORS -See Jury.  

1. A11 :letion I I ~  o11c tcunnt in cornmoll for pnrtition is bnrrccl by 
s 2 r e n  ye:u's ntlverce l~osse-sio11 b )  :ui : ~ l i c H e  of tlic o th i r  ten- 
an t  in conllnon nnilir :L d e d  p r ~ r p o r t ~ l ~ g  to  conr7cy tlrc 'i! llolc 
laud. Pope v. ,lltrlt/li.s, 167. 

2 ,  Where the alicn e of one tcn:int ill cornmoll e~ ic t ? t l  Ilia co- tcw~r~f  
by action of ejcctnicnt nntl t l ~ c r c ~ ~ y o n  thc I ~ i c t t  tl ~ C > I I : L I I ~  en- 
tered into l ~ o w ~ ~ i o n  of tlic 1:ultl ns tlic Icsqcc of the o ther ;  
Held, t l ~ t  tlic statute of l i i ~ i t ~ t i o ~ i s  11 y , v n  to rrin fro111 thc dntc 
of t11 a evictio~l nnd t! e clictctl Icnnnt was barred :~f tcr  Fevei) 
years. I b .  

Scc Partition. 

' I 'EItRITORIAL tJUI~ISIIIC'I'IOx-See Bigamy : Jnr:stlietion. 

'I'OFVNS A S D  CITIES.  

1. I n  a criminal netio11 before thc  m n p r  of a town, the tvnrrn~lt  

set  out " tha t  on o r   bout JIny 9th, ISSO, the clcfendants JI anrl 
P did tvliile clriving out of tau 11 nct in n clisordc~ly Iniznncr hy 
driving :lt n furious r'lre, ctc., contrary t o  law ant1 in violati011 
of the sixth ortliuance of snid town and  against the pence mid 
dignity of the state ;" Held, to be suEcieiit. Slaie v. Neriitt, 
677. 

2. Since the  geneml law for the governnient of towns (Bat. Rev. c!~. 
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Ill), of which juclici11 notice will be taken, it is not lleceseary 
in criminal \varrants for a riolntion of a town ordinn~lce to aver 
an  :~utllori+y to p ~ s s  the ordillancc alleged to bc viol.ited IS. 

See I~~clictment, 6. 

TOIVXSHIP TRUSI'EES-Sce Roads. 

TRACKS, IDENTIFICATION OF-See Evidelice, 16. 

TRANSACTION WI'L'H PERSOYS DECEASED-See Surety, 9 (2)). 

TRASSCRIPT.  WHAT TO COSTAIN--See -4ppe:tl, 1 ;  Records. 

TRIAL. 

1. Uotions n1:ide in the prngress of :L canse to f~tcilitnte the trial, bu t  
which involve no snbsti~ntinl and the decision of \rl~icli is 
not srtbj ~t to nppeal to thii court, mny be reoemcl as srtbse- 
q i ~ n l t  carcnts require : bnt the tlocfrinc of re.? nc!i~cdic~cttz applies 
to u~otions iilfecting a snbstnnti;tl rigllt, nntl which 111:zy be tile 
sill jcct of appcnl, hilt fvom t l ~ c  clccisiol~ of which no :q)pcnl i.: 
taken. A'i~,c12dersoti v. Ditilg. G i .  

'2. Under tiic foregoing ~wlc, it is not pcrn~iss ibl~ to rellew n nlotion 
before t:le snpc: ior court c1~1'li to i3sr1c c s c c ~ ~ t i o  I on :L clormnnt 
jncl,<nient under section 2.iG of t'lc code. nftcr. n prcrious unsuc- 
cessful tnrrtion to thc same cfl'ect f:om the tlecision of which no 
xppcnl w s  talxn. l b .  

See P~nctice, 1, 2. 

I'*l.I?Y. 

1. 1':~ynwnt is an act of volitio~l, requiring the assent of both debtor 
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and creditor, and hence, the tmusfer of money by t l ~ c  former 
to the latter, undtlr a contract for usu~ious interest, cannot be 
treated by the conrts as a payment 011 the principal debt, when 
it  was not so intended by the parties a t  the time. Cobb v. Mar- 
gan, 211. 

2. Under the acts of 1874-'7.5, ch 8 1, the payer of r~snrioui interest 
may recover the same in an action for money had and rcceivcd 
to his use. or by way of counter-claim when action is brought for 
the balancc dne on the usnrious contl'act. Ib. 

3. Where the payee of a ~ ~ o t e  which i, gooil as it  originated malies 
a special contract for a ueurions rat? afrerwards. to forbear en- 
forcing payment, it is the special contract of forbearance which 
is usurious, while the original note remnins untainted 1b. 

4. I n  an action of clairn ant1 deliwry for cert:lin property convc,yetl 
by chattel mortg:i;e, t l ~ c  clcfendant can set up the defence of 
usury under the act of 1876-'7, (ch 91) upon the allegation that 
the sole consideration of the bond sec~ired by the niortgage 1v:rs 
usurious interest, which had accrued upon certain other botrds 
executed by defend lilt to plaintiff Muore v. Woodzuard. 531. 

See Pleading, 2 ; Surety, 10, 11. 

VEXDOR AND VENDEE-Scc Contract, 12. 

VOT,UNTARP IEESCISSION OF COXTRAC'I?--See Contract, 12. 

WAIVER-See Surety, 3. 

1. A testator, after clcvisirig to l~is  n i f r  a lifc cstate in ttw lot 
which his cl!vclling stood. and providirlg for her a life annrlity, 
to be raised by the rents of mother tract, devisvcl to llis dallgh- 
ter, sou and grandson, a third tract, "equally, to be by tllem 
held in colnmon" during the life of his wife. The will further 
directed that after the wife's death the executor should sell the 
last inentionccl tract " and also the piece directed to be leased 
and let"  for the benefit of said wife, a d  that the proceeds 
therefrom should be equally divided between such children and 
grand-child and their children, "the children to take the share 
of the parent who may die before my (the testator's) death." In 
the concluding clause of the will, the one acre dwelling lot 
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4, Tlw will of I L  tc,st:~tor ITI:I(~I? the foilowi,~:: tlisp?*i:it~~] of 11 por t io :~  
of l ~ i s  cstntc : '; I give nl~tl  bcq r~ rn t l~  to  my $011 ,J:rmc~, in trn:t, 
for the ow nut1 bcncfit of my son Boyd, t l ~ c  sum of $2,000 to bt: 
piid out t)y I I I Y  9011 . J ; L ~ I I ~ P .  :I< t l ~ s t ~ e ,  to t 1 1 ~  S I I P ~ O I ~  :IIIII rn : t i~~-  
tc!n:lslc of my R 111 I:.)y;l, fr.t)in tilni: to ~ I I I I I !  :L* llis ~lwc!ssit i~:~ 
1 1 1 : ~ ~  r , q t ~ i w  ; t l ~ c  mi11 $!,O(~I) to be kept : ~ t  i~ l tewst ,  st1111 the i l l -  

t ~ ~ ~ w t  o111y to Ilc ~~stfitl t111less circc~~ilst~lnces mnlte it uccess:wy lo  
I IW :mtl i ;pe~~cl n portion of t l ~ c  pric~cipal. 
r ,  ~ I I ( B I I ~  w . 1 ~  110 l i~nil~tio ' : i  ovt5r of the f ~ ~ i i l  upoa t11c 111~:1tll of 
1 0 1  I I i : i ~  I to I i l l .  T l ~ e  e:tirl Bog'tl \v;lii 
of f<.cr:,lc! illtell lct : L I I ( ~  : ~ f t ~ e r ~ . v ; ~ r i l ~  ~ , T : L I I I ~  :I 11111:ttie ; Held, t l ~ ~ t  
tlw I)cqutfist to tl~c? r ~ v  of I~oscl  wni :III :lb.iolr~to i ~ ~ t c r e s t  and ; ~ t  
his 111~itl1 w e ~ ~ t  to his : r t l~n i~~ i s t~x to r .  HcJdichrtel v. I ~ ~ L M ! ,  31.1. 
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the heirs of the tcstator could take nrlvantnge of the breach of 
thc condition. FVellons v. J o ~ d a i z ,  371. 

Sce Executors, 1, 2 ; P e r t i t i o ~ ~ .  


