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CASES 

ARGUED A N D  DETERMINED ITS 

' I H E  SUPREME COURT 

NORTH CAROLINA,, 

AT RALEIGH. 

JAhTU.ARY TERM, 1880. 

MIZELL & WALKER v. DENNIS SIXJIONS and W. J. HAR- 
DISON. 

Petition to Rehear-Afirmance of ~zcdqhent. 

The decision in Mizell v. Simmons, as reported in 79 N. C.,  182, is a£- 
firmed, and must stand as the judgment of this court. 

( Watson v. Dodd, 7'2 N. C., 240, cited and approved.) 

PETITION by defendants to Rehear heard at January Term, 
1880, of THE SUPREME COURT. 

Messrs. P. H. V'inston, Sr., and Mullen &. Moore for plaintiffs. 
Messrs. Gilliam &. Gatling and Reade, Busbee &. Busbee for 

defendants. 

ASHE, J .  This is a petition to rehear and reverse the 
judgment rendered in this court in the case of Mixell v.Sim- 
mom, at its June term, 1878, and reported in 79 N. C., 182. 



2 IN THE SUPREME COURT. 

I n  the case of Watson v. Dodd. 72 N. C., 240, svhich, like 
this, was a petition to rehear, Chief Justice PEARSON in de- 
livering the opinion of the court said : '( The weightiest con- 
siderations make i t  the duty of the court to adhere to their 
decisions. No case ought to be reversed upon petition to 
rehear unless i t  was decided hastily and some material point 
was overlooked, or some direct authority was not called to 
the attention of the court." And to the same effect are the 
cases of Haywood v. Duves, 81 N. C , 8 ; Devereux v. Devereux, 
Ibid., 12. 

This case seems to have been considered in  1878, when 
b~"fore this court, with very great care, deliberation and 
labor, from the numerous authorities cited and the able and 
well considered opinions delivered. But i t  does not appear 
that any material point was then overlooked or that  any  
important authority was then omitted which is now brought 
to the attention of the court. So far froin that  being the 
case, the same authorities then cited are now relied upon, 
and we are unable to  discover any error in  the decision then 
made. We are, therefore, of the opinion that  the decision 
made in this case a t  the June  term, 1878, shall stand as the 
judgment of this court. 

No error. Affirmed, 

H. J. SMITH v. J. J. LYON and others. 

Practice- Appeal to Supreme Court. 

An appeal to this court must be taken to the next term after it is granted 
in the court below. 

(State v. Hawkins, 72 N. C., 180, cited and approved.) 
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MOTION to dismiss a n  Appeal heard a t  January Term, 
ISSO, of THE SUPREME COURT. 

At February term, 1879, of the superior court of Wake 
county, a judgment was rendered (by Eure, J., presiding) in  
behalf of the defendants in a civil action then depending, 
wherein Hilliard J. Smith is plaintiff, and James J. Lyon, 
Wiley Lyon and William Jackson, administrator of Lewis 
Jackson deceased, are defendants. From this judgment the 
plaintiff prayed for and obtained an  appeal, but  no tran- 
script of the record of the case was sent u p  until the present 
term of this conrt. The  defendants' counsel now inope to 
dismiss the case upon the ground the appeal has not been 
prosecuted in apt time. 

Xessrs. Geo. V. Strong and S. G. Ryavc, for plaintifi'. 
Meessrs. Battle &: Mordecai and  J. B. Batchdo:-., for defend- 

a u  ts. 

ASHE, J. The law requires that appeals to the supreme 
court shall be taken to the next term after the appeal is 
prayed for and granted in the court below. The appeal in 
this case should have been taken to Jane  term, 1879, of this 
court and the transcript then filed, but as the plaintiff has 
failed to do so, he has lost his appeal. State v. Hawkins, '72 
N. C., 180. The motion is sustained and the appeal dismiss- 
ed. Let this be certified to the superior conrt of Wake. 

PER CURIAM. Appeal dismissed. 
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A. C'. SANDERS v. J. A. NORRIS. 

Pmctice- Appeal- Cerf iornri. 

TtVhere one loses his right of appeaI and fails to apply for a certiorari il., 
apL time, but by 110 neglect of his own, as is shown by the circum- 
stances in this case, and an execution hsnes upon the judgment ob- 
tained against him, i t  was held that his petition for a cel.tiorari may be 
filed and the adverse party notified to show cause n hy it shall not be 
granted ; and that the sheriff be reztrained from proceeding under the 
execation until the further order of this court. 

PETITIOX for Certiorari heard at  January Term, 1880, of 
THE SUPREME COURT. 

M r .  W. 6% Poce, for defendant petitioner. 

BILLARD, J. On the petition of defendant for a, writ of 
w f l o r a r i  as a substitute for an appeal, and restraint, of the 
sheriff from acting under an  execution now in his hands, 
the following facts appear : 

The action was begun in a justice's court, and brought by 
appeal to the superior court of Wake county, in  which latter 
court a trial was had and judgment obtained against the 
defendant at  the January term. 1879. On the rendition of 
the judgment, the defendant caused entry of appeal to bs 
~nade,  and notice of appeal was waived and bond exemted 
as required by law for costs of the appeal and for the s h y  
of execution by sewring the  debt ascertained by the judg- 
ment recovered. A statement of a case of appeal was made 
out Ly defendant and served on plaintiff's counsel withi11 
tile time required, and the plaintiff having returned the 
s,irile with a counter-statement, the judge of the court zt:.- 
q-oir~ted the 15th day of February to settle the case for it) ,  
:;t!premc court, and siilce then the following entries apr22 
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of record i n  the cause, to-wit: At  February term-"Con- 
tinued, Seymour, Judge, has the papers." At August term 
-"Continued, appeal not perfected by statement of case, 
carried to judgn~ent  docket No. 58, page 63, execution issued 
September 29th, 1879." 

Besides these facts, the petitioner sets forth that he has re- 
peatedly applied to the judge to make out the case and re- 
ceived for answer that he had mislaid the papers and was 
unable to settle the case; and that execution is now in the 
hands of the sheriff of Wake, and he is about to sell and will 
sell defendant's property under its command, unless he is 
restrained until he can have his case brought up  and heard 
by the writ of certiorari now prayed for. 

The  defendant had the right to appeal from the judgment 
recovered against him, and assuming the facts to be true as 
stated i n  the petition, he did everything required of him to 
perfect his appeal, and has lost the benefit thereof by the 
accident of the ruislayi~ig of the papers by the judge. The 
apparent laches, in not applying for the writ of certiorari at  
J u n e  term last of this court, appears to be explained by the 
continuances and entries of record at  the June  and August 
terms of the superior court, from which i t  may be inferred 
that i t  was reasonably expected His Honor would find the 
papers and be able to  make out and settle a case of appeal 
for this court. 

Withnut passing on the truth of the facts stated in  the pe- 
titicn, but taking them to be true for the present purpose, 
we are  of opinion and so decide, that the petition of the de- 
fendant may be filed, and an  order will be issued to 
be served on the plaintiff and the sheriff of Wake 
county, commanding the plaintiff to show cause, if any he 
have, against the grant of the writ of certiorari as prayed for, 
before this court on the 28th day of the present, month (Feb- 
ruary) and restraining them, the plaintiff and the sherip, 
from any sale or other proceeding under the execution now 
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in  the hands of the sheriff, issued on the judgment recov- 
ered by the plaintiff'against the defendant at  January term, 
1879, of the superior court of Wake county, until the further 
order of this court. 

PER CURIAM. Order accordingly. 

ALFRED WHITE v. DAVID CLARK. 

Pmctice-Judge's Charge-Colztt*ad-Parol promises. 

1. An alleged error or omission i n  a judge's charge must be accepted to 
on the trial below, and cannot be assigned for error ore tenus and for 
the first time in this court. 

2.  In  an action a p i n s t  A for goods sold and delivered, the question be- 
ing for whose use they were furnished, there was evideilce tending to 
show that an overseer employed by A and B n~anaged their f a r m  and 
bought the goods on orders drawn by Birn as agent of B (B being the 
agcnt of A) without specific direction3 to make purchases. and that 
some of the articles were used on A's and others on B's farm, A prom- 
ising to pay the whole account if upon inquiry he found that the ar- 
ticles were used on his farm, the co~wt chalrged the jury that plaintiff 
was entitled to recover if they were satisfied the goods were bought 
for defendant and he promised to pay for them ; but thaf defendant 
was not liable for any articles furnished B or any one else except him- 
self, and if any of them were not furnished to defe~idant and he had 
riot promised to pap for them, the plaintiff was not entitled to a ver- 
dict for such articles : 
Held, in  the absence of special instructions asked for, the jury were 

substantially and properly instructed as to the distinction between 
par01 promises to  pay one% o ~ v n  debt, and those to pay the debt of 
another. 

( C'tley v. Foy, 70 N. C , 303 ; Smpson v. R. R. Co., I&, 434 ; Swepson 
v. Sumnzey, 74 N .  C. ,  551 ; Rush v. Steamboat Co., 67 N. C.. 47, cited 
and approved.) 

CIVIL ACTEON tried, on appeal from a justice's judgment, 
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a t  Spring Term, 1879, of HALIFAX Superior Court, before 
Ewe, J. 

The plaintiff complains that the defendant is indebted to 
him in  the sum of one hundred and forty-one dollars and 
sixty-five cents for goods sold and delivered, and the justice 
of the peace gave judgment for the plaintiff, and the defend- 
ant, appealed to the superior court. Or, the trial below, one 
J. J. Judge was introduced for the plaintiff, and testified 
that  he was overseer on the plantation of the defendant i n  
1877, the year when said goods were bought, and was also 
overseer on the plantation of Walter Clark who was thegen- 
era1 agent of the defendant ; that his instructions were to 
ruanage the farm as his predecessor, one Hopkins, had done; 
that  he was infornled by Hopkins how he  had managed it, 
and  under that authority he  purchased the articles men- 
tioned in  plaintiff's complaint, one of which was a horse 
which was used on the farm, and subsequently bought by 
witness from the defendant; that a lot of harrows mentioned 
in the complaint were also purchased of plaintiff and used 
on the farm, which Walter Clark, defendant's agent, saw 
while in use and did not give notice to plaintiff that he  did 
not want them, or that they were subject to his demand. 

On cross-examination he testified that said plantations 
were distinct though adjoining, and both were under his 
control, and under the geueral nianagelnent of Walter Clark, 
and that he kept separate books for the two farms; that 
some of the articles mentioned in the cornpiaint were fur- 
nished to hands on Walter Clark's farm, and some to renters 
on David Clark's farm ; that in  giving orders on plaintiff, 
he would sign them himself as the agent of Walter Clark. 

The  plaintiff, a witness in  his owri behalf, testified that he 
sold the goods to J. J. Judge as agent, and that they were 
charged on his books to Walter Clark ; that he made out the 
account against the defendant and sued him for theamount, 
under advice of counsel ; that he  presented the account to 
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the defendant after Judge had been discharged as overseer, 
and he said i t  was all right except the harrows and that he 
would ascertain whether they were used on his farm, if so, 
he would pay the whole account. 

Walter Clark was then introduced and testified that he  
gave Judge no authority to trade, that his authority was 
expressly lirnited tc? p!antation duties ; he instructed !?im 
in regard to plantation management to follow the custom of 
his predecessor, and that the rule for ten years on his and 
defendant's farm had been to forbid purchases by overseers. 

John Hall was introdueed by plaintiff and testified that 
be paid thc defendant for one of the harrows mentioned i n  
the complaint ; that he was a renter, and when he paid the 
defendant he  stated that he  would hold the amount so paid 
to abide the result of this action. 

There was no exception to the evidence, or to the charge 
of the court, which is set out in the opiniok Verdict for 
plaintiff, judgment, appeal by defendant. 

3feessr.s. J. B. & W. P. Batchelor, for plaintiff. 
iwessrs.. Day & Zollicoffer and Gilliam & Gatling for defend- 

ant. 

DILLARD, J. In  the state~nent of the case of appeal made 
out by Xis Honor in the court below, there is no error 
pointed out in  the reception or rejection of evidence nor in 
the instructions given or withheld from the jury, and in  
such case the rule is to affirtn the judgment. I t  was the 
duty of the appellant to see that the case made out by the 
judge fully and distinctly sets forth his exceptions and the 
grounds thereof. Utley v. Foy, 70 W. C., 303; Swepson r. 
Summey, 74 N. C., 551; Sampson v. R. R. Co., 70 N. C., 104. 

The  appellant, admitting the rule, insists, however, that 
although there is no special assignment of error in  the ease 
of appeal, yet His  Honor undertook to charge the law per- 
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ta1111ng to the controversy and therein committed an error 
apparent on the record to his detriment, and that i t  is com- 
petent to him on the trial here to assign his error ore tenus 
and have this court to consider and pass on it. W e  do not 
asselit to this mode of assigning errors as  admissible under 
the established rules of practice of this court, but in this 
case as we have a definite opinion on the point made we i ~ i l l  
go on and express it. 

I n  the absence of any special requests, His Honor, in his 
general charge to the jury, instructed t,hein, "that they must 
be satisfied from the evidence that the articles charged in 
the account were purchased by and delivered to David 
Clark, or that he ratified andlconfirmed the action of J. J. 
Judge and promised the plaintiff to pay for them ; that they 
could not give a verdict against the defendant for any of 
the articles furr~ished to Walter Clark or any other person 
except the defendant. That  if upon the testimony they 
should believe that the articles charged in the account, or 
any of them, were not furnished to said Clark, and he had 
not promised to pay the plaintiff for hhetn. they sliould not 
render a verdict for the plaintiff for such articles." 

These instructions of His Honor are claimed to be errone- 
ous, in that His  Honor omitted to call the attention of the 
jury to the distinction in law between the obligation of s 

parol promise to pay one's own debt and the parol promise 
to pay the debt of anotl.~er, and to charge them in relation 
thereto. To determine the question of alleged error, the 
charge of His Honor must be considered in  reference to the 
controversy before the jury and the exact points in dispute 
upon the evideuce adduced. The goods, for whose value re- 
covery is sought, were furuished on the orders of Judge, an 
overseer of defendant and also of Walter Clark, on t l ~ e i r t y o  
acljacent plantations, and were furnished on orders signed 
by the overseer "as agent of Walter Clark," and charged o n  
the books of plaintiff to Walter Clark. On the trial in the 
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superior court, the fact of the furnishing the gnods was not 
disuuted, but the inquiry was, for whom and for whose use 
were they fu,rnished, for David C l a d  or for Walter Clark. And 
as pertinent to this point, evidence was introduced by the 
plaintiff tending to show the purchase to have been made 
for David Clark and a n  admission thereof, and a promise by 
h im to pay for the same ; and on the part of the defendant, 
evidence was offered and received tending to show a want 
of authority in the overseer to buy articles for either David 
Ciark or Walter Clark, and tending to show also that some 
of the items in the account were for articles bought for Wal- 
ter Clark. 

Interpreting the judge's charge with reference to such 
state of the controversy as shown forth in the contentions 
before the jury, it clearly appears that His  Honor in his in-  
structions sought to have the jury classify the items in the  
account, separatilig those bought for David Clark from those 
bought for Walter Clark, and for this purpose, as i t  seems 
to us, the terms of the directions given were reasonably in- 
telligible and definite, and not sucli as to n~islead the jury 
or to admit of any wrong action in the making up  of the 
verdict. His  Honor's charge in  substance was, that  hat- 
ever articles had been bought for the defendant and he had 
pronlised to pay for he  was liable for ; and that the jury 
might find a verdict against him to that  extent. And that 
if they should find that  the articles or any  of them were not 
bought for David Clark and he had uot promised to pay for 
them, tiley should not find a verdict against defendant for 
sue11 articles. To make the meaning of the intention clear, 
arid so guard against any misunderstanding of the jury, His 
Honor added that the jury could not give a verdict against 
the defendant for any of the articles furnished to Walter 
Clark or to any other person except the defendant. 

Under these directions the jury were surely guided to 
make a separation between the purchases for David Clark 
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and those for Walter Clark, and definitely directed not to 
find against the defendant any  article that was bought for 
Walter Clark or any other person. If the defendant desired 
ally more definite or particular instruction on the distinction 
between the obligation of parol promises for one's owl1 debt, 
and parol promises to pay the debt of another, he sliould 
hgve made the request, but he did ~:ot.  11: fact, the charge 
as  given as much protected the defendant against liability 
for the items furnished to \Valter Clark as if the distinction 
between the two kinds of promises had beell called to the 
attention of tile jury, and instruction given in relation 
thereto with the greatest technical precision. 

I t  is the duty of the appellant 011 his appeal to point out 
and maintain some error of law to his injury, and none such 
being made to appear, the rule is that all uncertainties and 
omissions are to be taken most strongly 
v. Poy, 70 N. C., 303 ; Rush v. Steamboat 

against. him. Utley 
Co., 67 N. C., 47. 

?So error. Affirmed. 

13. 1'. WHARTON, Administrator, V. COXMISSIONERS OFCUR- 
BITUCK. 

1. I'laiiltiff's intestate bl-ought suit against a county aad afterwards, on 
his own motion, had the following entry made on the docket : "Plain- 
tiff takes a nonsuit, judgment against the plaintiff for costs;" Held, 
not to constitute a retraxit in form or substance. 

2 An act of assenlbly provided that all clainis against certain municipal 
corporations should be presented within two years, or else the holders 
should be forever barred from recovering thereon, and directed that 
all claims so presented should be entered in a book to be kept for that 
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purpose, but said act was declared inapplicable to  debts " already as- 
certained and audited ;" Held, 

(1) That such act was substantially a statute of limitations. and 
that one who began suit within the time prescribed, took a nonsuit 
and began a second action within one year after the nonsuit, but more 
thau two years after the inatnrity of the claims, was not barred. 

(2) That the object of the act being to enable the municipal bodies 
melltionccl, to make a record of their valid ontstancliag obligations, and 
LO separate them froin the s p ~ ~ r i o w  and illegal, it did not apply to a 
valid debt of the existence and character of which the corporate au- 
thorities had actual notice. 

(3) That the summons and complaint in the first action constituted a 
sutBcieat demand. 

(Skillington v. Allison, 2 Hawks, 347 ; Morriso?~ v. G n e l l y ,  2 Dev., 233 ; 
Freskwnter v. Baker, 7 Jones, 255 ; Straus v. Bzardsley, 79 N. C., 59 ; 
lyorke -q. Byers, 3 Hawkq, 2 2 8 ;  Pescticl v. Huwkins, 71 N. C., 299; 
Graham v. Tote, 77 N. C., 120; l % t e  v. Philltps, 77 N. C.,  126; Xc- 
R e s o n  v. Nended~all, G i  N. C., 502. cited and approved ) 

CIVIL ACTION tried at Fall Term, 1879, of CURBITUCK 
Superior Court, before G~dye i . ,  J. 

The ckae is stated i n  the opinion. Judgment for plaintiff, 
appeal by defendants. 

Messrs. GiElinm & Gatling, for plaintiff. 
ilkssrs. Przcden & Slzuzo and Whedbee, for defendants. 

SMITH, C. J. On the 13th day of June: 1978, the plain- 
tiffs' intestate, David M. Carter, instituted his action against 
the :lefendant corporation in the superior court of Kyde to 
rceover the value of certain bonds issued by the county of 
Currituck, and then held by him. The plaintiff filed his 
cornplaint on the 11th day of November, and at  fall term 
the following entry is niade on tlie docket: " Plaintiff takes 
a nonsuit. Judgment against the plaintiff for costs." 

No denland was made of the defendant before the suit 
was brought. After the intestate's death the plaintiff, his 
administrator, sued out a summons from the superior court 
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of Currituck, on the 15th day of February, 1879, for the 
same cause of action, and on the same day the defendant 
acknowledged service and waived a demand of payment in 
writing endorsed upon the summons. The indebtedness 
set out in the complaint consists of nine bonds, each in the 
sum of one thousand dollars, and all maturing on the first 
day of July, 1876, and of detached coupons in the aggregate 
sum of nine hundred and thirty clollars, each for the sum 
of thirty dollars, and sur.cessively falling due on the first 
days of January and July in the year 1861, and thereafter 
up to the date when the principal became due. The debt 
was incurred for a work of internal improvement, con- 
structed partly in the county and under the authority of an 
act of the general assembly, ratified February 8th, 1855, en- 
titled (' an act to incorporate a company to construct a ship 
canal to unite the waters of Albemarle, Currituck and Pam- 
lico Sounds with the Chesapeake Bay and for other pur- 
poses." Act 1854-'55, ch. 93. 

The defendants deny that any legal and sufficient demand 
of payment was made before the commencement of the 
action, and set up the defence that no recovery can be had 
because of the plaintiff's failure to comply with the re- 
quirements of the act of March 22d, 1875. Acts of 1874-'75, 
cTh. 243. 

The act, section one, provides that all claims against the 
several counties, cities and towns of this state, whether by 
bond or otherwise, shall be presented to the chairman of 
tile board of county commissioners, or to the chief officer of 
said cities and towns, as the case may be, within two years 
after the maturity of such claim or claims, or the holders of 
such claim or claims shall be forever barred from arecovery 
thereof. Section two directs to be entered in a book to be 
called "the registry of claims," the nature, amount, date and 
time of maturity of all claims so presented, and section 



14 IN THE SUPREME COURT. 

four declares the art not applicable to a county whose debt 
is " already audited and ascertained." 

The trial was, by consent, referred to the court, and the 
following additional facts found are deemed material to the 
solution of the questions presented in the appeal : Before 
the conimencenient of suit by the intestate, the corporate 
authorities of Currituck had full knowledge of the existence, 
nature, amount, date and time of maturity of the outstand- 
ing debt of the county, contracted for internal improve- 
ments, of which the bonde and coupons sought to be recov- 
ered form a part, and caused a record thereof to be made. 
The amount thus ascertained had been apportioned between 
the county and that part of Dare detached from it, in  an 
action of the former against the latter county, and in con- 
formity with the judgnlent rendered therein. Upon these 
facts tho court mas of opinion that the plaintiff was entitled 
to recover the whole of his debt, and gave judgment ac- 
cordingly, the correctness of which ruling is the point pre- 
sented for our review. 

I t  will be observed that the statute relied on is not in 
strict terms an act limiting the time in which the action 
may be prosecuted, but it imposes upon the creditor the 
duty of presenting his claim within a defined period of time, 
and upon his failure to do so, forbids a recovery in any suit 
thereafter brought. If the claim is presented and the coni- 
mends of the statute complied with, no bar or obstruction is 
interposed in the way of its successful prosecution. Under 
this operation and requirement of the enactment, i t  may 
admit of question whether this new condition engrafted 
upon the contract, as affecting the pre-existing rights of the 
creditor, does not impair its obligation within the prohibi- 
tion of the federal constitution. But waiving the point and 
treating the act as a restricted and conditional limitation 
upon the right to sue and governed by the rules appli- 
cable to its exercise, it is plain, as the first action is exempt 
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from its operation, and the present has been commenced 
within a year after its termination by a nonsuit, the case 
is within the saving of section eight of chapter sixty-five 
Revised Code, as construed in numerous cases before this 
court. Skidlington v. Allison, 2 Hawks, 347; Xowison v. 
Conelly, 2 Dev., 233; Freshwater v. Baker, 7 Jones, 265 ; 
Straus v. Bea~dsley, 79 N. C., 59. 

We do not concur in the argument of defendants' coun- 
sel, based upon what is said in Worke v. Byers, 3 Hawks, 228, 
that the entry upon the docket of Hyde superior court is in 
substance a retraxit. I n  our opinion both in form and effect 
i t  is what ~t purports to be, a nonsuit, as if drawn out in 
full, and no par01 evidence is admissible to contradict or ex- 
plain the record. 

" The ancient rules," says BYNUM, J., deliveritig the opin- 
ion in Pescud v. Hnwkkns, 71 N. C., 299, " in regard to 11011- 
suit, which were founded on technical reasons, having no 
existence now, have given way to the more reasonable one 
which now prevails, to wit, that if it be clear that in point 
of law the action will not lie, the judge at nisi prius will 
nonsuit the plaintiff, although the objection appear on the 
record and might be taken advantage of by motion in arrest 
of judgment. 2 Tidd Pr., 867 ; 1 Com , 256. And so it is 
held that whenever in the progress of n cause the plaintiff per- 
ceives that the judge or the jury is decidedly against him, 
or that he will, on a future occasion, be able to establish a bet- 
ter cause, he may elect to he nons&ed." 

I n  Graham v. Tate, 77 N. C., 120, PEARSON, C. J., says: 
" A plaintiff can, at any time before verdict, withdraw his 
suit, or, as i t  is termed, take a nonsuit, by absenting himself 
at the trial," * * * " even when the plaintiff appears 
at the trial, takes a part in it by challenging jurors, exam- 
ining and cross-examining witnesses, and (after) the argu- 
ment of his counsel, if he finds from an intimation of the 
court that the charge will be against him, he may submit 
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a nonsuit and appeal. This is every day's practice." To 
the same effect are Tate v. Phillips, 77 N. C., 126, and Mc- 
Kesson v. iMendenhal1, 64 N. C., 502. 

But there is another aspect of the case which may be con- 
sidered in connection with the construction of the act and 
the objects aimed at in its passage, even if the bonds are not 
" debts already audited and ascertained," to which, as de- 
clared in section four, the enactment was not intended to 
apply. The obvious purpose of the law is to enable those 
lnuilicipal bodies mentioned in it, to ascertain and make a 
record of its valid outstanding obligations, and to separate 
then1 from such as are spurious or tainted with illegality 
and cle~~ounced in the constitution. 

And if as the facts found show this information, full and 
accurate, was already in possession of the corporate authori- 
ties of the county and spread upon its records, and the 
nature, amount, date and time of maturity of its indebted- 
ness determined and made the basis of an apportionment 
between the counties, for what end was i t  needful to have a 
new presentation of the claims and another record of the 
same import? We are not disposed to give so strict an 
interpretation to the requirement of the act, which, as all 
its useful purposes are met, would be to sacrifice substance 
to form and convert a judicious measure of legislation into 
an instrument of injustice and wrong. But if a precedent 
demand be necessary, was it not sufficiently made i n  the 
service of the first summons, followed by a description of 
the debt in the complaint filed at the term of the court to 
which i t  was returnable? and is not this a substantial com- 
pliance with the demands of the act? VCTe are, therefore, of 
opinion that the defence is unavailable to defeat the re- 
covery of the plaintiff, and the judge was correct in so hold- 
ing. 

No error. Affirmed. 
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J. W. W A T S O S  and others v. COMXISSIONERS O F  P-4MLICO. 

Annexing Territory to Old County-Taxation. 

Where a county is enlarged by the annexation of new territory, the 
property t l ~ w  brought within the corporate limits n ill be subject to 
taxation to diqchar~e the pre-existing indebtedness of the old corpora- 
tion. 

(Currituck V. Dare, 79 N C. ,  56; , Xanly V. Rtcleigh, 4 Joues Eq . 370. 
cited and approved.) 

APPLICATT~N for an  Injnnclion heard at  Chambers, Fall 
Term,  1879, of P a a m c o  Superior Court, before Gdgei., J. 

Gpon t h e  hearing the court granted a n  order that  the  de- 
fendants be perpetually enjoined from levying and  collect- 
i n g  taxes to pay certain debts, mentioned in  the  opinion, 
a n d  the  defendants appealed. 

JJ~ssrs. Caho, Xanly a n d  Gdlliam & Gatling, for plaintiffs 

I n  the  absence of legislative provision, the anuexed terri- 
tory is no t  liable for the  old debt of the  county. Dill. Mun. 
Corp., S 125 ; Cz/,wituck v. Dare, 79 X. C., 565. Defendants 
have no power to levy the tax unless the  same had been 
conferred by statute. Com'rs v. Clarke, 73 S. C., 256 ; Wadc 
v. Com'rs, 74 N. C., 81 ; Cooley Const. Lim., 487. Plaintiffs 
h a d  no voice it1 creating this debt and  are therefore not lia- 
ble. Draining C'o. v. Hooper, 2 Metc., 350 ; Cooley, 493. 

Xessrs. Gminger &. Bryan, for defendants : 

Where  territory is annexed to a county, it becomes a part 
of i t  for a l l  purposes, and  the rule of absolute uniformity i n  
taxation is applicable. Cooley on Taxation, 180 ; Burroughs, 
51 ; a n d  where territory is taken from an  indcbted county 
i t  i s  relieved of the  debts of such county i n  the  absence of 
legislative provision to the  contrary, Dill. Mun. Corp., 8 

2 
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128 ; 92 U. S. Rep., 307 ; Currituck v. Dare, 79 X. C., 565. 
And the converse must be true on principle. Manly v. Ral- 
eigh, 4 Jones Eq., 370 ; Dillon, $ 126 ; 8 Ohio, 285 ; 1 3  Mo., 
400. Legislature has absolute control of corporations. 11 
Ired., 558; Cooley, 231 ; Dillon, Q 126. 

SMITH, C. J. The county of Pamlico, as !aid off and de- 
fined by the act of February Sth, 1872, was constituted out 
of detached portions of Craven and Beaufort counties, and 
when formed was "invested with all the rights, privileges 
and immunities of other counties in the state." There are 
two provisos contained in section two as follows : "That 
this bill for the formation of said county, together with the 
obligation to pay its proportionate share of the debt of Cra- 
ven and Beaufort counties, shall be submitted to the quali- 
fied voters of the territory to be formed into a new couuty 
for adoption or rejection," and again " that if a majority of 
the votes cast in  that portion of Beaufort county, proposed 
to be cut off, shall be against the new county, i t  shall not 
form a part of the same." 

The  popular vote given in  the territory detached from 
Beaufort was against annexation, and the county was conse- 
quently formed entirely from the territory severed from 
Craven. Upon its organization, the stock in the Atlantic 
and North Carolina railroad company held by Craven, and 
i ts  public debt, as required by section ten of the supplemen- 
tary ar t  of February loth,  1872, were apportioned between 
those counties. Acts 1871-'72, chaps. 132 and 182. S~lbse- 
quently, on application of the inhabitants of Goose Creek 
Island township, (a portion of the part of Beaufort which 
had  rejected annexation) the general assembly passed the 
act of February 16t11, 1874, and authorized the separation 
and transfer when ratified by the qualified voters resident 
on the island, and provided for all election to be held to de- 
,terrnine the popular will. Acts 1873-'74, ch. 152. 
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The election was held, and the proposed transfer to Panm- 
lico was approved and ratified. The act contains no provi- 
sion in reference to the assumed iadebtedness of the county 
of Patnlico, and its corporate authorities liave psoceed~d to 
levy a tax upon the newly acquired territory as upori the 
rest of the county to meet its general liabilities. The  action 
is bronght on behalf of the tax-payers cf Goose Creek Island 
Lo restrain the collection of any  taxes levied upon them o r  
their property therein, to meet other than the current and 
ordinary expense of counky goveruruent, and especially the 
indebtedness transferred from Craven. 

I t  is manifest that the adverse vote of the electors, in that  
par t  of Beairfort originally included in the boundaries of 
the  proposed new county, finally disposed of the  question 
of its severance and transfer and rendered the act in  this 
regard tiugamry and  inoperative for any  fatnre purpose 
without ihe aid of further legislation. I t  is equally clear 
that  the  t m n ~ f e r  of Goose Creek Island made dependent on, 
arid being :ipproved by, the inhabitants entitled to vote, in 
t he  absence of any authoritative declaration of the  legisla- 
tive will on the subject, must be determined upon general 
principles and well settled usages prevailing i n  such cases. 

I n  the case of Com'rs of Czwritvcl;. v. Corn'rs of Dare, 79 N. 
C., 565, the court cites with a p p r o ~ a l  the doctrine laid down 
i n  1 Dill Nun. Corp., 5.123, and i n  support of which runny 
authorities a re  referred to in  these words : " So in Massa- 
chusetts it has been held that if a new corporation is created 
out  of the territory of a n  old corporation, or i fpar t  of its ter- 
ritory or inhabitants i s  annexed f o  another corporatiow,, unless 
some provision is made in the act respecting the property 
and existing liabilities of the old corporation, the latter will 
be entitled to all the property and  be solely answerable for 
a l l  the liabilities." 

Thus  as the transferred territory loses all claim to share 
in t he  property belonging to the corporation from which i t  
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is taken, and is relieved of the indebtedness resting upon 
the latter, so i t  incurs the liabilities and shares in the prop- 
erty of the corporation to which i t  is attarhed, and is equally 
subject to assessment and taxation for that pnrpose. Xor 
is the validity of legislation followed by such consequences 
dependent upon the will and assent of any of the people to 
be afyected by it, but rests in the sound discretion of the law 
making power. 

" Not only (we quote from the same author) may the Peg- 
is'aature originally fix tlie limits of the corporation, but i t  
may, unless specially restrained in  the constitution, subse- 
quently annex, or authorize the annexation of, contiguous 
or other territory, and this without the consent, and even 
against the remonstrance of tlle majority of the persons re- 
siding in the corporation or on the annexed territory. And 
i t  is no constitutional objection to the exercise of this power 
of compulsory annexation, that the property thus b~oought with- 
i n  the corporate limits will be subject to taxation to discharge a p w  
existing indebtedness, since this is a matter which, in tlie ab. 
sence of special constitutional restriction, belongs wholly to 
the legislature to determine." 

So in dlanly v. CYity o j  Raleigh, 4 Jones Eq., 370, the plain- 
tiffs residing in the territory crnbraced in the act enlarging 
the boundaries of the city, sought relief from the "burdens 
vhich had accumulated in the shape of a debt and to the 
onerous taxes" incident to the city government, whieh they 
would incur by the annexation, and i t  was declared that the 
bill showed no equity and i t  was dismissed. "To establish 
a county or incorporate a town is a legislative act," say the 
court, and " consequently the general assembly may exer- 
cise this power whenever and in  such manner, as i n  its 
opinion the public good will thereby be promoted, unless 
the time, manner or other circumstances of the act violates 
some provision of the constitution." And again:  "The 
general assembly has power to incorporate a town, or to ez- 
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terzcl or contract the limits of one already incorporated, when- 
ever, in  its apinisn, public policy reqnires it  to be done." 

If the personal property removed from one county to an- 
other by the owner, or territory withdrawn from the juris- 
diction of one taxing power and placed under that  of an- 
other with defined territorial limits i n  which they are in- 
cluded, does not become liable to the burdens of its publicin- 
debtediless and  to a n  assessment therefor, it would escape 
the obligations of both-a result neither in  itself equitable, 
nor just to others, uor permitted by the law. The plairntiffs 
can derive no support to their claim of exemptlot~ from the 
decision in C1ur~-itucL v. Bare, sz~pru, since the liability of all 
the taxable property in the county of Dare, as constituted, 
to assessment to meet its obligat~ons is recognized, while so 
mucli as is taken from Currituck by the express terms of tile 
enac t~neut  is additionally charged with its ratable share of 
t he  debt of the latter incurred for internal improvement. 

If  no direct equivalei~t or eonsidesatioi~ of pecuniary value 
was received bg7 the inhabitants of Goose Creek Island for 
this legal assuruption of the debt of Pamlico, i t  would in n o  
manner cliange the consequences of its becoming part of the 
county, and  yet those inhabitants acquire the advantages 
and  privileges possessed by others resident in  the county, 
and  a m o r ~ g  them the use of the pubiic buildings, perhaps 
erected from the proceeds of former tax-levies, and whatever 
rnay be the value of the assigned railroad stock, a parti?ipa- 
tion in t!ie benefits of that  fund. The liability, however, as 
we have said, does not spring from considerations of this 
kind, but is Ibe uatural and  legal result of anrlexatiori itself. 
T h e  plairltiffs have no equity in their claim for exemption 
from taxes properly imposed upon others, arid the iujunc- 
tion ought to have been refused. There was error in  the 
order for its issue and i t  must be reversed. Let this be cer- 
tified. 

Error.  Reversed. 
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ISIIAC B. IIAWLEY. Trustee v. THE MAYOR A S D  COJIMIS- 
SIOSERS OF FAYETTEVILLE. 

1. The presentation of a claim against a municipal corporation to its offi- 
cers and iiscal agents is, substantially, a demand upon them to do wlmt 
they rightfnlly call to provide the means of payn~ent. 

2. I t  is not the duty of a creditor of such a corporation to ask that a tax 
be levied to satisfy his claim. Payment of what is due him is all that 
he can properly ask. 

3. Tincler the act of 1879, ch. 66, 5 2, the filialice committee of the ton-11 
of Fayetteville is not a necessary party to a snit against such co~pora-  
tion on bonds of its issue. 

(Gooch T. Gregory, G5 N .  C., 142 ; Lutferloh v. C'ovnqrs o f  ,f7zsmherlund, Ib.. 
1Q3; Alermcler v. Coni'rs of McDomell, 67 S. C., 330; X c L e n d o n  v. 
Com'ys of Anson ,  71 N .  C., 35, cited and approved.) 

CIVIL ACTIOS, tried at Fall Term, 1879, of CUMBERLAXD 
Superior Court, before Seymow, J. 

This action was brought to recover the amount of certain 
bonds issued by the defendant corporation. Judgtnent was 
rendered in favor of the plaintiff, and a writ of nzcintlccmrrd 
ordered to issue cornmar>ding defendants to levy a sufficient 
tax at  the time allowed by law for the purpose of paying 
the debt, and the defendants appealed. The exceptions are 
embodied in the opinion. 

Hessrs. E. Fuller and fir. ti.?. Fdler, for plaintiff : 

As to the dernacd, see Alezancker v. Com'rs, 67 S. C., 330 ; 
McLendon v. Com7~s, 71 N. C., 38 ; Whcwton v. Com'~s, a t  this 
term. As to objection that bonds should have been pre- 
sented to the co~nmissioners for auditing, Walker v. White- 
head, 16 Wall, 314; Wl~ite v. Hart, 13 Wall., 6 4 6 ;  8 Wheat., 
76. Finance committee not a necessary party. The levying 
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of taxes need not be sanctioned by such committee. Il'ein- 
stein v. C'orrz'rs, 71 n'. C., 535. 

I&. A'. W. Ray, for defends nts : 

The manner of proceeding in the collection of debts against 
a municipal corporat~on is plainly laid down in ,Jones v. 
Com'm, 73 X. C., IS2, and cases there cited. There mzst be 
a demand of the board that they audit the claim, then upon 
treasures for payment. Yo such demand made in our case, 
Finance committee a necessavy party. Act 1879, ch. 66, p. 
874. 

SMITH, C. 3. The plaintiff hnlds four bonds executed by 
the defendant corporation, on the 25th day of February, 
1856, and maturing at  twenty years, each in the sum of five 
hundred dollars with eight unpaid coupons belonging there- 
to, of fifteen dollars each, for semi-annual interest, and seeks 
in  this action to recover judgment thereon and enfcjrce pay- 
ment by the levy of a suficient tax for that purpose. After 
t l ~ e  maturity of the bonds, they were presented and payment 
demanded both of the treasurer of the town and of the mayor 
and con~missioners, arid upon their refusd the suit was in- 
stituted. The defendant resists the recovery upon several 
grounds : 

1. I t  is not averred in  the cotl~plaint, nor shown at  the 
trial, that the claims were presented to the mayor as  direct- 
ed by the act of March 22d, 1875, and the auditing thereof 
refused. 

I t  is only necessary to say in answer to this objection that 
the presentation of the bonds and coupons both to the debtor 
corporation and the treasurer, was in legal effect a demand 
of what either could rightfully do in providing the tneans 
of payment, and was a substantial compliance with the law. 
The act requires claims already due to be presented before 
the first day of January, 1877, and those which art! not due, 
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within two years after maturity, or they " shall be forever 
barred from recovery," and the present action instituted on 
the 10th of May, 1876, is entirely outside of its penal opera- 
tion. 

2. The second objection is, that there was 110 express re- 
quirement of the debtor to levy the tax. Tile objection is 
without force. Payment of what was due him was all the 
creditor could properly ask, and in case of dehuIt, the writ 
of mandamus is his appropriate and only remedy. Gooch v. 
Qregory, 65 N. C., 142; Lutterloh v. Com'rs of Ctsrnberlntzd, 
Ibid., 403 ; Alexander v. Com'rs of XcDowell, 67 N. C., 330 ; 
XcLendor~ v. Com'rs of Anson, 71 N. C., 38. 

3. The last objection is, that  the finance committee are a 
necessary party in order to the plaintiff's relief, inasmuch 
as under the act of March loth,  1879, amending the charter 
of the town, their concurrence is required in any taxation 
imposed by the corporate autl~orities. Acts 1870, ch. 66, $ 2. 

The right to levy taxes resides in the defendant, the mayor 
and com~niesiorlers only, although any measure of assess- 
ment adopted must be smlctioiled and approved by this 
committee before i t  can be enforced. The  mandate shoulJ, 
therefore, be directed to the defendant and be executed in- 
dependently of the restriction upon its former powers, if 
necessary to me:t the debt. I t  must be, moreover, assumud 
that  t l ~ e  committee will not withhold its assent to any juat 
and  reasonable scheme of taxation to discharge a public ob- 
ligation, prepared in compliance with a judicial order. The 
defendant must obey the colnn~and and exercisetl~e al~tllority 
conferred by law upon it, and hence is the proper party to 
whom the writ sllould be addressed. 

No error. AErnwd. 
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JOIIK TAP1,OB V. GEORGE HARRIS. 

I n  computiug the ten clnys before the beginning of a term reqilirt.11 for 
the service of n sr[mmorre, it is a. r~ l le ,  settled by long p~~ tc t i ez .  to in- 
clude the clay of service nntl esclude the return t l ~ y ,  or e comerso. 

(Drake v. Fletche~, 5 Jones, 410, citxl  and approved.) 

CIVIL ACTION, tried a t  Spring Term,  1579, of KEW EAY- 
OVER Superior Court, before Seymour, J, 

T h e  action was brought to fall term, 1878, which began 
o n  Monday the 2d day of Deceti~ber, 1878. T h e  eutn:nolis 
was served on Thursday the  21st d a j  of November, 1873; 
and  the defendant contended that  the  sulnmons was not 
served ten days before said term, and that  the spring 
term was therefore tile appearance term. T h e  court 
held tha t  the  service was i n  t ime for fall term, 1878, and 
ruled the  defendai~t  to trial, to which he  excepted. The 
J u r y  returned a verd id  for plaintiff, uijon which judgineut 
was rendered, and the defendant ap. ealecl. 

Xessrs. Junius Davis and A. T &. J. London, for plaintiF. 
X r .  J. D. Bellamy,j~., for defendant. 

ASHE, J. I n  colnputing the  t ime required by law for a 
summons to be served before the  beginning of a term of 
the  superior court, we must be governed not by the Code of 
Civil Procedure, whose provisions it: regard to the  service 
a n d  re turn of summons are not  now in force, bu t  by the act 
of 1870-'71, ch. 48. by w l ~ i c h  the Code has been suspended 
i n  these aud other particulars. 

T h a t  act provides that " t h e  officer to whorn the  summons 
is  addressed, shall note on i t  the  day of delivery to h i m  and  
shall execute i t  a t  least ten days before the  beginning of the 
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term to which i t  is returnable, and shall  return i t  on the 
first day of the  term." This  language, i t  will be seen, is 
substantially the satne with that  of section 50, chapter 31, 
of the  Revised Code, which reads, "al l  writs, &c,  shall, u n -  
less otherwise directed, be returned the first day of the  term 
to which the same shall be returnable, and shall be executed 
a t  least ten days before the Legifining of the  term when re- 
turnable to the  superior court, and a t  least five days when 
re tu r~ lab le  to the  county court." So far as  relates to writs 
returnable to the  county courts, this court in  construing the 
last mentioned act held that the  service of a w ~ i t  returnable 
to the county court, on the  Wednesday preceding thc  begin- 
n i l ~ g  of a court, would be in  t ime for that  term. Drake v. 
Fletcher, 5 Jones, 410. Appl j ing  the same principle to writs 
returnable to superior courts, their service on Friday, the 
tent11 clay before court, would be in ap t  t ime for the next  
court, and the two acts being so sitnilar 'in language must 
bear the  same constrnction. 

I t  has been the uniform construction, so far as we are  in-  
formed, put  upon the act of 1777, ch. 115, which is the  same 
as section 60, chapter 31 of the  Revised Code, requiring 
w i t s  to be issued ten days before t h e  beginning of a terrn 
of court, tha t  the  one day  is inclusive a n d  the other esclu- 
sive; and it has long been the practice to issue writs return- 
able to the  superior courts and have them served as late as 
Fr iday the  tent11 day befole court, and  the  fact that  no ap- 
])?a1 has heretofore been brought to th i s  court, founded on 
an objection to such a practice, i s  proof of the  concurrence 
of the  professiol~ i n  the  construction given to the  act i n  
Drake v. Nrtcher, s u p m  

No error. Affirmed. 
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J. P. BOGGS v. JOHN D. DAVIS, Sheriff. 

Justice's Process-Failwe to Retum-Amewement. 

Under. the act  of 1874-'75, ch. 33, a justice of the peace hns no power to  
amerce the shcriff of a county other than that iu \%l~ich he hold his 
court. for failure to make due retlirn to process issr~ed by ~,uch jr~stice. 
IIe can only amerce the sheriff of his cou~ i ty  when he fails to perform 
the dutirs imposed by that act. 

MOTION for a Sudgtnent nisi agair~st a sheriff for failing 
to execute and make due return of a sutnmons, heard on 
appeal a t  Fall Term, 1879, of ONSLOW Superior Court, be- 
fore Ewe, J. 

The facts necessary to an understanding of the opir~ion 
are as follows: The plaintiff brought an actiot~ in a jus- 
tice's court against two defendants, one living in  Onslow 
and the other in Carteret county. I t  was alleged that the 
summons sent by registered letter to the defendant sheriff 
of Carteret (with his fee ~ h i c h  was received) to be served 
on the party r ea id i~g  in his county, was not served and re- 
turned in due time, to the justice of tlle peace in O~lslom 
who issued the process. Thereupon a motion was made be- 
fore the justice for judgment nisi, and 0x1 notice to show 
cause, kc., the judgment was made absolute, and the de. 
fendant appealed to the superior court. Upon the hearing, 
His  Honor reversed the judgtllent of the justice and the 
plaintiff appealed. 

Messrs. Green & Stevenson, for plaintiff. 
Mr. A. G. Ifubbard, for defendant. 

ASHE, J. Before the act of 1874-'75, ch. 33, no  court had 
the authority to amerce a sheriff except a court of record. 
A justice of the peace had no such power. By reference to 
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section 15 of chapter 106 of Battle's Revisal, which before 
the  act 1874-'75, was the  only authority for imposing a pen- 
alty on a sheriff for not making  due  return of process, i t  
will be seen tha t  the  penalty of one hundred dollars is giveu 
to the  party aggricred by order of the court, upon motion 
and  proof of delivery of the  process, unless such sheriff can 
sllocv sufficient cause to the court at the  next succeeding 
term after the order. T h e  act refers to courts having regu- 
lar terms, prescribed by law, and cannot be construed to 
embrace the  courts of justices which have no regular terms. 
Such a power has never been elaimed by or accorded to 
justices of the  peace unt i l  the  act of 1874-'75. Before tha t  
act the  sheriff who failed to execute aud rr~ake due  return 
of process is3ued to him by a justice of the  peace m i g h t  
have been sued by the  party aggrieved if he had sustained 
a n y  special damage i n  consequence of his default, or per- 
haps  he iliigllt have subjected hirnself to a criminal prose- 
cution for n neglect of duty. B u t  he could riot be amerced 
by a justjce whose authority was often defied and sometimes 
treated wit11 contempt by sheriffs w11o were hard  to under -  
stand, why it was h a t  they were called upon to discharge 
duties tllat peculiarly belonged to the  constables. ID con- 
sey uence, the processes issued by justices were oftell neither 
served nor returned, and to remedy this mischief the  act ~f 
1374-'75 n-as passed, which provides " that a n y  sheriff by 
himself or his lawful deputies, and  every constable shal l  
execute all writs and  other process, to h i m  legally issued or 
directed from a justice's court within his county and  make 
due  returrl thereof under  the  penalty of forfeiting one hull- 
dred dollars for each neglect or refusal, when such process 
shall  be delivered to h im,  ten days before the  return thereof, 
to be paid to the  party aggrieved by the order of said court, 
upon motion and  proof of delivery, unless such sheriff or con- 
stable can show sufficient cause to the court at a day within 
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--- - 
ROBERTS v. ROBERTS. 

three months from the date of the entry of judgment nisi, of 
which the said officer shall be duly notified." 

But our case does not fall within the purview of this act. 
It sayd"sltal1 execute all writs and other process to him 
legally issued and directed from a j/lsticels court within his 
c o t  Whether these words italicised were put into the 
act by design or inadvertence i t  is needless to inquire. I t  
is so written, and being a penal statute i t  must be strictly 
construed and cannot be enlarged by implication. A jus- 
tice has no power by virtue of the act to amerce the sheriff' 
of a county, different from that in which he holds his court. 
He call only amerce the sheriff of his own county when he 
fails to perform the duties imposed by the act. 

No error. Affirmed. 

L4RY E. ROBERTS V. W. P. ROBERTS and others. 

Cnnfirmtztu~y Evidence-Declumtions of deceased persons. 

I .  Proof that a witness made a statement in regard to the matter in dis- 
pute consistent with that testified to on the trial, is adnlissible as con- 
firmatory evidence. 

2 .  Upon an ivue  relating to the contents of a lost or destroyed deed, the 
acts and declarations of a deceased person tending to show the exteilt 
of his title under the deed and that by it an estate of inheritance pas* 
ed. are inadinissible in evidence ; but may be received when they qaal- 
ify the possession, or are explanatory thereof. 

:-j. Such declarations merely llarratire of a past occurrence cannot be re- 
ceived as proof of the existence of such occurrence 

j.Tohnson v. Pnttcrson, 2 Hawks, 183 ; Jones v. Jones, SO N. C., 246 ; &LZ- 

linger v. Marshall, 70 N. C., 520; HclZae v. Luw~ence, 75 N. C., 259 : 
Hzllicvd v. Phillips, S l  PIT. C., 99, cited and appr0red.j 

SPECIAL PROCEEDINGS for Dower commenced in the Pro- 
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bate Court, and tried at Fall Term, 1879, of CHOWAN Supe- 
rior Court, before Gziclgar, J. 

The facts appear in the opinion. The  court below ren- 
dered judgment for the plaintiff and the defendants ape 
pealed. 

Mr. TlV. A .  AVo~re, for plaintiff. 
12essrs. Pruden & Shnw, JVhedhee and E G. Hayzoood, for 

defendants. 

SMITH, (3. J. John Roberts in his life time was in posses- 
sion of a tract of land lying in Chowan county. conveyed to 
hitn by his deceased father, Mills Roberts, ~ n d  died i11 March, 
1878, without issue, and leavillg a will in which his per- 
sonal property only is disposed of. The plaintiff, his widow 
having dissented froln the will brings this action against 
the defendants, who are the mother and sisters and the is- 
sue of a deceased sister of the testator, and also the children 
and grand-children of the said Mills Roberts, and as such 
the heirs at  law of both, the husbands of such as are married 
being also parties, to obtain an allotment of dower in her 
husband's lands and among them, the Long Lane farm, al- 
leging a seizin of an estate in fee in him. The defendants 
controvert this allegation and say that the deed from his 
father conveyed to said John a life estate only in said farm, 
and that the reversion descended from the sbid Mills to 
them. The  deed was never registered and has been destroy- 
ed or lost, and the sole issu3 extracted from the pleadings 
and submitted to the jury related to its contents and was i n  
these words: "Was John Roberts seized in fee sitnple of the 
Long Lane farm and fishery during coverture with the 
plaintiff ?" 

At the trial, H. A.  Gilliam, a witness for the plaintiff, tes- 
tified that  he examined a deed from Mills to John Roberts 
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for this land,  dated, according to his recollection, in 1857, 
a n d  tha t  in  terms i t  conveyed an  estate in  fee. 

I n  answer to this er~dei lce ,  ,\I. I,. Eure,  tlie father of the 
infant  defeiida~! ts, was introdneed by the defendants and 
stated t h a t  lie examined a deed from Mills to Johu  Roberts, 
exhibited to 11im by the latter shortly after his fdther's death,  
sl id who said i t  had been 4 1 1 0 ~ 1 1  to the  witrless Gilllain also, 
date4 as he remembers in 185'7, arid tha t  the  deed had Iro 
words of inheritance and vested in t h e  said J o h n  only a n  

estate for his life, 
I11 this conflict of evidence between the  two w i t n e w s  as 

to the  terms of the deed and its legal operation and efect,  
a n d  to sust:tin the  creilit of the latter, the  clef end ant^ pro- 
p o ~ e d  to prove by m o t h e r  percou that  on the day  when the 
witness, Eure,  saw the deed, he rnade a statement of its pro- 
visioiis conforming to his tes t i~nony now given. T h e  cvi- 
dence was not admitted, and to this ruling the deftndallts 
make their first exception. 

While the witnesses assign different dates to tlie deed ex-  
hibited to them,  aud  if there were two different i i istrunler~ts 
no repugnancy i n  their statements would exist, get if the 
d e ~ d  shown to Eure by the testator was, as he  then declared, 
tile same seen I)y Gil l iun,  i n  the absence of any  evide~lce 
that  the  latter had seen hut one deed, the jury migh t  well 
infer the  execution of a single conveyance by the  or igir~al  
owner, and  l ~ e i ~ c e  the  conflict in the  evidence would arise. 
T h i s  mas a tnatter for the jury to pass on, and is sufficierlt 
to let i n  the confirmatory evidence, if competent to be heal d,  
in support of the  iretiit of the witness. 

The admissibility of similar and concurring statements 
previously made by a witness to sustain his assailed testi- 
mony and  strengthen confidence in the  accuracy of his 
memory and  the truthfulness of his evidence, bas beer1 so 
often declared in numerous cases before the  court from J o 1 ~ ~ -  
son v. Patterson, 2 Hawks, 183, decided in 1822, dowu to  t h e  
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recent cass of Jones v. Jones, SO N. C., 246, and the rule so 
thoroughly settled and so often recognized and acted on, as 
to make a citation of authorities entirely needless. We do 
not propose now to review them because in England and in 
New York, and perhaps in  o t l~er  states this species of evi- 
dence is received under restrictims and modificatior~s not 
recognized in this state. K e  wil l  only say that in Bull inger 
v. Marshall, 70 N. C., 620, as in our case, the testimony of the 
respective parties was in direct conflict, and to corroborate 
that of the plaiiitiff, he  was allowed to show correspondent 
representations made shortly after the facts occurred, and 
PEAKSON, C. J., says : "We concur with His Honor in the 
opinion that this testimony was admissible. Before the late 
statute by wi~ich parties to an a c t i o ~  are made colnpeteut as 
witnesses, it was a settled rule of evidence that when a, witness 
was impeached, he might  be corroborated by proving that soon 
after the waiter occurred, he made the same sfafevaent in regard to 
it. See also JlcRae v. Lawrence, 75 N. C., 289, and Jones v, 
,Jones, supra. There is, therefore, error in  the rejection of 
this evidence, which entitles the defendants to a venire de 
novo. 

The second exception of the defendants is to the receiving 
in evidence the acts and declarations of the testator while 
in  possession of the land, tending to show the uature and 
extent of his title under the deed, and that by i t  an estate 
in fee passed. The exception must be sustained. The acts 
and declarations accoi~panying possession in  disparage- 
ment of the declarant's title or otherwise qualifying his pos- 
session are received as part of the res gestz. But when de- 
clarations, offered i n  evidence, are merely narrative of a past 
occurrence, they cannot be received as proof of the existerice 
of such occurrence." 1 Greenl. Ev , $5 109, 110. 

The conduct and declarations of the testator were offered, 
upon an issue relating solely to the contents of a lost or de- 
stroyed deed, and in enlargement of his own estate, and to 
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this end in proof of a pre-existing fact not connected with 
or explanatory of his possession. Moreover they tend to 
show not so much the words contained in the convejing 
instruments, as his own conception of their legal effect. The 
evidence was incompetent for any sucb purpose. 

I n  the recent case of Hilliard v. Pldlips, 81 K..C., 99, the 
declarations of the bargairior who remained in possession 
after executing a deed absolute in form to his brother, ex- 
ercising acts of ownership as before, that the deed was fraud- 
ulent were held competent to prove fraud in the making of 
the deed, and a continuous fradule7~t possession under it. The  
doctrine thus declared does not embrace such evidence as 
was admitted in  the present case. There is error also in  
receiving it. We therefore declare there is error, aud there 
must be another trial, and i t  is so ordered. This will be 
certified. 

Error. Venire de ?zovo. 

IRVIK JlELVIN and others V. J. J. BULLARD and wife. 

Evidence-Declarations-Advuncemeqzt-Estoppel. 

1. The declarations of a deceased ancestor made after the execution of 
a deed and while his son, the grantee, was in  possession of the land 
conveyed, are not admissible to prove the consideration of the deed. 
They are competent only when in explaimtion of the act of possessio~l 
or in  disparagement of the declarant's title. 

2. Whether a donation by a parent to  a child is an advancement, de- 
pends upon the intention. of the donor, as shown by the instrument of 
transfer or other proof 

3. I n  a partition proceeding between heirs a t  law, the plaintiff claimeda 
share as tenant in common, and defendants deny the same, alleging 
that he had been '' advanced in land " equal in value to  their respect- 

3 



34 I N  THE SUPREME COURT. 

ive interests; and it appeared that the ancestor during his life tinie 
had conveyed to plaintiff, his son, a tract of land by deed of bargain 
and sale (reciting a consideration of $100) and accepted from the son a 
note in payment of a full consideration therefor, tlic tra~lsaction being 
in pursuance of an arrangemelit between the parties to free the son 
from liability to accomlt for the land in estimating his share of the 
estate ; Gelelc7, not to be an arlvancenient. 

4. Held fu~rher, that the snbseqnent iurrender of the note by the pnrent 
to the con, with a, view to carry out the original rnl~le~~tanciing, was 
not a n  nclvailcement of the value of the note 

5. Verb:~l statements made by a tenant in common that he will claim no 
part of the lanrl in contra\-ersy, do not operate an estoppel against a 
subsequent assertion of his right. 

(James v. Jams ,  76 N. C., 331 ; Bradsi~er v. Cnmcrdy, Id., 446 ; Eric7gers 
v IJujchinys, 11 Ired , 68, Hc~nner v. Witiburn, 7 Ired. Eq., 142 ; 
HoZm~s v. Crnweli, 73 N. C , 613; Exrim v. Cogdcll, 74 RT. C., 139; 
,Vason v. W~lbains. 66 N. C., 6G4, cited, commented on and approved.' 

SPECIAL PROCEE~IXG for Partition of Land coin menced 
in  the probate court, and tried at Fa11 Term, 1S79, of CUM- 
BERLASD Superior Court, before Xeynzo~tr, J. 

The facts appear in the opinion. Srerdict for plaintiffs, 
judgment, appeal by defendants. 

iW. B. Fuller, for p!aintiffs : 

Cited and comtnented on Junles v. Junzes, 76 N. C., 331 : 
Bradsher v. Cunnady, Id.,  445 ; It ilkinson v. TT'ilki.r~son, 2 Dev., 
Eq., 376. 

Messrs. Guthrie & Carr, for defendants : 

Whether a gift is an advancement or not, depends upon 
the intention of the parent at the very time the gift is made. 
Osgood v. Breed's Heirs, 17 Nass., 357 ; Riddle's Estate, 19 
Penn ,431. Every gift of a substantial character (education 
and maintenance excepted) is by Rule 3, chalker 36, of Bat- 
tle's Revisal, an advancement, unless i t  appears at the time 
of making it, the parent intended it should not be such. The 
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controlling idea in Rule 3 is to secure equality. Joluzston 
T. Johnston, 4 Ired. Eq., 9 ; ETeaden v. Header), 7 Ired. Eq., 
159. See also especia!ly Bridgers v. FIuutchirzgs, 11 Ired., 68 ; 
Hctnncr v. Wi~zbu~r i ,  7 Ired. Eq., 142. And as to the ques- 
tie:] of estoppel in pais, see Bigelow on Estoppel 380. 

SMITH, @. J. The plaintiffs allege that they are t e ~ ~ m l s  
in cornwon with the feme defendant, their sister, of the four 
several parcela of larid descended from their intestate father, 
Robert hielvin, arid described in their complaint, each being 
entitled to one-,'ourth part thereof, and the9 delnand parti- 
tion and a n  assignment of their respective shares in sever- 
stlt,y. The defendants deny the tenancy of the plaintiff, 
Irvin M~lvir l ,  an6 aver that he was advanced by a conrey- 
ance made by the intestate in his life time of' real estate 
equal i n  value to one-third of that proposed to be divided, 
a n d  js thereby excluded from any share in the said inherited 
lands, and has waived all right thereto. To determine 
the matters of defence, certain issues were framed and trans- 
mitted to the superior court for trial, the subs!ance of whlc11, 
without needless verbiage, is einbodied in the followiug: 

1. Is  Ihe plaintiff, Irvin, a tenant in common with the 
others, his sisters, in the said descended lands? 

2. Did Robert Melvin, their father, in his life time, settle 
upon or advance to said Irvin the real rslate described in 
the answer ? 

3. Has the said Irvin waived or abandoned all claim to 
share with the other heirs in the descended lands aforesaid ? 

Upon the trial the defendants introduced a deed from the 
intestate to said Irvin, reciting a consideration of four bun- 
dred dollars paid by the latter and conveying the tract of 
land set out in the answer, and to show this to be a gift aild 
an advancernent, proved by a witness, Howard Smith, that 
he was consulted by said Irvin previous to the making the 
conveyance as to the effects of a deed in form, a gift, or a. 



3 6 I N  T H E  SUPREME COURT, 

bargain and sale, and advised said Irvin that land conveyed 
by bargain and sale would not have to be accounted for, 
n;hile as a gift i t  would ; and suggested to him that money 
should pass between them as the consideration, or a note 
given for the amount, and either could be afterwards re- 
turned to him. 

The defendants offered to prove declarations of the intes- 
tate, subsequent to th'e execution of the deed and while his 
son was in possession, as to the consideration of it, and this 
evidence on objection was ruled out. 

I t  was proved that a t  a division among the three sisters 
the said Irvin was present, made no objection, and said he 
should claim no part of the land. Similar and repeated 
declarations of said Irvin, to the same import, were proved 
by different witnesses for the defendant. 

The plaintiffs offered testimony tending to prove the pay- 
ment of a full consideratiou for the l a ~ d ,  and a witness 
present at the delivery of the deed saw a note therefor 
passed from the son to the father. 

Upon this showing His Honor intimated a n  opinion that 
the defendants' evidence tended to prove that if no consid- 
eration of value passed between the parties i t  was in conse- 
quence of an arrangement between then1 by which the 
transaction was to be treated, as in form i t  was, a bargain 
and sale and not a gift; and i n  such event the land would 
not have to be accounted for. 

The defendants' counsel then insisted that, in that aspect, 
of the case, the surrendered note would be an advancement 
in personalty. To this suggestion His Honor replied that 
if the return of his note to bhe son was part of the arrange- 
rnellt by which theland was to be given, so that in form t l x  
deed would upon its face purport to be for a valuable con- 
sideration, while in truth it was a gift, the return of the 
note to the maker, in  pursuance of the common understand- 
ing, would not be in law an  advancement. The jury under 
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these instructions found the issues for the plaintiffs. The 
several exceptions presented on the record will i n  their 
order be considered and disposed of: 

1. The defendants except to the rejection of the declara- 
tions of the intestate as to the consideration of the deed. 
made after its execution. The reasons assigued for the ex- 
dusion by the cnurt are two-fold: first, because they ara 
offered "as a narrative of a past fact," and are hearsay merely ; 
secondly, they do not proceed from a person in possession, 
and  are not therefore connected with a possession to qualify 
o r  explain it. The  ruling of the court is correct, and there 
is no ground upon which the evidence could be admitted. 
The  incompetency of a party who has conveyed property 
and delivered the possession to impeach his own deed or to 
impair its force and efficiency by liis own subsequent words 
or  acts, is a rule of evidence too well established to need ar- 
gument or authority in  its support. When they accom- 
pany a retained possession, they are a,druitted only as ex- 
plar~atory of the act of possession or in  disparagement of the 
defendant's title and not to prove the existence of an antece- 

~ dent occurrence, as  is pointed out, in the opinion in  Robe~ts 
v. Roberts, ante 29. 

2. The defendants object to the instruction given to the 
jury, upon the supposed findings of fact by them, as to the 
operation of the deed as a gift a i d  a n  advancement. We 
see no error in  this statement of the law. While a gift in  
farm raises the presumption of an intent that the donee of 
any  consiclerable portion of the parent's estate shali account 
therefor in a settlement with the heirs and distributees after 
his death, while a bargain and sale does not, i t  is clear that 
if a t  the time of the conveyance by either mode the parent 
did not intend i t  should operate as an advancement, and 
this intent appears in the instrument by which the transfer 

I is effected, or from the facts of the transaction, or is shown 
by other proof, the property so conveyed is not an advance- 
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~ n e n t ,  :lor its valne to be accouuted for afterwards. T h e  in -  
tention of llle donor coiltrols and gives character to his  
donation, a n d  i t  is his indisputable right in  h ~ s  life t ime as  
lye11 as at  his death,  to dlspoze of his estate among his chi]- 
dren and to bestow i t  in unequal proportions among them 
or to exclude them altogether, if he shall  so elect. 

I n  uTmles v. James, 76 X. C., 333, the  intestate haill con- 
veyed certain personal property by deed of gift to a c l~ i ld ,  
declal-ing ther.e:l~ that  it, was iutencled to be an  absolute 
gift and not an advancement ; i t  was i-leld that the  dace 
was not required to account, a n d  P x a ~ s o s ,  C. J., uses this  
language : " T h e  doctrirle of ndvaacenle!lts is based on t h e  
idea that parents are presumed to intend, i u  the  absence of 
a will, an equality of partition among the c l~i idren ; h m c e  
a gift of property or money to a child is p i l n n  facie an  ad- 
vancement, that  is, property or money !xiid in auticipation 
of distribution of l>is estate;  bu t  surely this presumption 
may bs rebutted by a n  Pxprcss deciuratioi~ i n  the  deed of 
gift, that  i t  is not intended to be an aclva:~cemerit, but is in-  
t ende l  to be a n  ab-io:ate gift.'' S, in  the else o!' B ~ m i r h e r  
v. Cc,mody, Ib td  , 445, RODMAS. J , says : " A  parent may 
give his child property instend of advanci:lg i t  to him.  
K h e t h e r  a gift is an  zidvancemer~t or not, depeilds o n  the  h a -  
fcntion of the parent at the t ime (,he gift is made." A n d  he 
proceeds: "In the absence of cl~rect cvid.ence of the  iutcn-  
lion a t  that time, i t  must  be  inferred fro21 t i e  nature of tlzc 
gift a n d  the circumstances uncler which it mas made." I t  
is thus  manifest that the intestale's iutentiorl impresses upon 
the transaction its true legal character, amd the jury were 
well wnrranted i n  finding tthrt intention i u  the form of the 
conveyance and in  the  facts p r e c d i n g  arid atteildinq its 
execution, as disclosed by the defeildants' own vitnesses, 
under  the  directions of the  court as to the law applicable 
thereto, 
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3. Thc counsel furtlier insisted, and pres-es the nrgnilient 
before us, that  the  trailsactiori 1s in  form and effect a saie, 
a : ~ d  that the  surrender of the  note is ari ~Ovnncenient of its 
VJUP as personalty, and rrl irs upun 6/'1Jp3vv. EI~ikhi~zgs, 
11 Ired., 68, aild IIcmle~ v. l i r i / jbw, l ,  7 Ired., Eq., 142. 7'he 
principle decided i n  those c a m  does not apply to the  facts 

"7 of this, nor  to th.; ifiliil: of i l l2  c,)txri ciiereon.  he i ~ l s i r u c -  
tion is in  efyect t1:ie: If tlie original untlt.~.t;tandingg of the  
yarties contemplated the giving at:d s~tbsequcnt surrender 
of the  note as the con~ur:lniatiol: of the matter and  as  a 
means of f reci t~g the donee from liability to account for the  
land,  i t  vould not be an arlvanceiiient of the value of tlle 
note. W e  fully conLlir i n  the corlectlicss of t h ~ s  ruling and 
the ground on w11icl1 i t  is !,laced. But  a suEcient answer 
to tlne objection is that  the  defendants allege an aclva~l~*e-  
inenl in Land a~:d no oll~t 'r ,  a n d  the  issue is confiiiccl to that 
ialqiiiry alone. No ameut lu~ent  was asked to present the 
question of a n  advancement of ~ m s o n a l  estzte, nor issue to 
correspond with it, and lle~lce tlle matter n a s  whollj outside 
the  controversy. Further i l~ore ,  the  condition of the intes- 
tate'a personal estate is co t  :isceit:tiued, and  it is only when 
tlie gift to a cliilti esc>eei!s 11is sliare in  that  f u n d  tlint the 
excess 1s transferred and its value cl1argt.d in tiit> division 
of the  real estate nlnong the  heirs. Ki t .  Rev., ell. 36, rule 2 

4 T h e  clefenclai~ti urge also tha t  tile conduct and  reyleated 
dicclitiiner; sf ihc plaint]$ l r r i n  l le lvin ,  are au estoppel, 
a!,d f b l b ~ d  hir a sei ti011 to  any  right or interest in the in- 
heri tance. This  evidence was rece~vetl a n d  may have bcml 
admissible as bear i t~g upon the question of the  clono~~'s in-  
tent arid the  character iin!,ressetl upon his convejance. 
It certainly was incompetent to create an e s t o p p i  aiid 
Ir,insfer a n  estate i i l  tlie lnnd. Thcre i.j n o  elc~ueiit of a n  
e3roppcl i n  the  facts teslifitil to as dvfined LJJ R E ~ E ,  J., in  
j r j o l ~ i ~ s  i.. Cmzocll ,  73  N. C., G13, aud  approved in  Etu.lu,,~ v. 



40 I N  THE SUPREME COURT. 

Cogdell, 74 N. C., 139. See also Mason v. Williams, 66 N. 
C., 564. 

Mere words, however often uttered, do not convey an in- 
terest in land or extinguish a legal right thereto, uuless 
when another, acting upon the  representations, has been 
induced to part with something of value, or assumed obli- 
gations, and it would be 8 :rand npon him to allow the 
party afterwards to assert a claim or title to his injury. 
Such is not the present case. 

No error. Affirrued. 

JEXINA XASON v. J. J. PELLETIER. 

Rescinding Deed-Evidence-Practice. 

1. Where an act is performed, even though it be not tainted with ille- 
gality or fraud, in ignorance or mistake of facts material to its opera- 
tion, such act will be set aside in equity, a fbrtzori should such relief 
be afforded where one who was a near neighbor and regarded as a par- 
ticular friend to the grantor obtained from an old, infirm and ignorant 
widow a deed for a tract of land by untru11y stating to her that the sn- 
preme court had decided adversely to her interest an action for snch 
land. 

2 I t  is improper to read to the jury, as evidence on the trial of a cause, 
a statement of the facts of another case between privies in estate of the 
litigants, as fonnd in the reports of the supreme court ; but where such 
impropriety is promptly checked and reprobated by the judge, the 
party cast will not be entitled to a new trial, unless he can show that 
he was prejndiced by such incipient wrong before the interposition by 
the court. The same observations will apply to  an unsuccessful at- 
tempt to  put in evidence a plat of the lalid of which a reconveyance 
is sought. 

(Utley v. Foy, 70 N. C., 303 ; Rush v. Steamboat Co., 67 N. C., 47, cited 
and approved.) 
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CIVIL ACTION for Caneellation of a Deed, tried a t  Fal l  
Term,  1876, of CARTERET Superior Court, before Hck'oy, J. 

T h e  facts are reported i n  Hill v. Hason, 7 Jones, 551 ; Xa- 
son v. Pelletier, 77 N. C., 52, and  80 N. C., 66. Jttdgrneut be- 

low in favor of the  p!aintiff, from wllich the  defendant ap-  
pealed. 

iwessrs. Green &: Stevemon a n d  Gilliam & Gallirrg, for plain- 
tiff. 

Jlessrs. I% R. B r p n  a n d  A. 6. Huhbard, for defendant. 

DILLARD. J. This   as a n  action for the  cancellatior1 of a 
deed made by the plaintiff to defendant, and far a recon- 
veyance of the  land therein described on the ground of its 
procurement by the false and fraudulent representations by 
t h e  defendant of a fact in regard to the  final result of a suit  
by Edward Hi l l  under whorn defendant cldims against RIat- 
thew Mason under whom the plaintiff claiins. Frorn the 
judgment  i n  the  superior court, a n  appeal w,~.s taken to this 
court, and on consideration of the  same here, the  judgment 
of t h e  court below was reversed and a new trial  ordered as 
reported ill 77 N. C., 52. 

Subsequently to the  reversal of the judgment aforesaid, a 
petition was presented to rehear the  judgment af this court 
on the error assigned that  the new trial was granted because 
there  was no  proof of the falsity of the  representations made 
by t h e  defendant, whereas the  decision of the case of Hill v. 
J h o n  was averred i n  the cornplain t and  aclniitted in  the 
answer to have been in  favor of Mason, and  on the h ra l ing  
of said petition the  judgment of this court was set aside and 
the  cause ordered to be reinstated on the docket of th is  court 
to be heard as on the  original appeal. See ilfuson v. Pellelletiw, 
80 N. C., 66. And now the cause comes on to be heard on 
the error assigned on the record proper and  the  accornpny-  
i n g  case sent up to this court. 
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T h e  case made by the complaint filed is  tha t  many years 
ago Edward Hill sued Mathhew Masoil for a tract of land, 
of which tha t  in  controversy in  the  prex11t action is a part, 
and  a t  or just before the  final deternlination of t l ~ e  suit  they 
both died, the  said Mason having devised the 1a11d i n  liti- 
gation to the plaintiff who was his %idom, and  the said E-IiI1 
having c o ~ ~ t r a c t e d  to convey the same tract to the  defenda~l t  
in  case h e  should establish his title. Tliat t h e  suit  was Ijros- 
ecuted to a final decision i n  the  supIcine court, wherein i t  
was settled tha t  the  land i n  dispute was t h e  property of 
Matthew Mason. Sce Hill v. &fason, 7 Jor~es ,  551. T h a t  af- 
ter the  deterruination i n  this court and when both Mason 
and 1311 were dead, the  defendant falsely and frauduleiltiy 
rspreseuted to the plaintiff that the  result of the  action was 
i n  favor of Hill ,  and  tha t  he was entitled to the  land under 
])in], and t)hreatened her with a suit  to t u r n  her out, but 
would compromise and finally ailjust t h e  whole matter by 
c o n r e ~ i n g  to p l a i ~ t i f f  and thereby confirming her title to a 
part  of the  tract provided she would convey to h i m  a certain 
other prescribed part  of the same land. 

T h e  complaint avers that  the  plaintiff' being old and i n -  
fir111 and ignorant of ariy decision made of the  suit  between 
Hil l  and  her  husband, and  confiding in  t h e  t ruth  of t h e  
representations of the  defendant, wlio was a near neighbor 
and reqarded as a friend of the family, assented to t h e  prop- 
osition nlade to her, and she accordingly accepted a deed 
from the  defendant for tha t  part  of her own land called the  
Mars11 Lands, and  cot~veyed to defendant her r ight  and  title 
to another part  of he r  own lands which forms i h e  subject 
matter of the  present action. 

Upon the trial in the  court below, His  Honor  submitted 
to the  jury tlle issue,-" was the deed, executed by J e r n i ~ n a  
M,i~nson to J. J .  Pelletier on the 1st day of Januarx,  1869, 
procured by fraud and by fraudulent representations made 
by the defendant," and  the jury, 011 the  evidence introduced, 
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and under the churge of the court as to the law, responded 
in the aflirmative, and from the judgmeut on the verdict 
and the otber facts admitted aucl uot denied i n  the answer, 
providing for a cancellaticii of the deed of p!aintiff ta de- 
fendant and a reconre~ance  of the title, the appeal is taken. 

It is a general rule t l ~ a t  equity never takes jurisdiction to 
grant relief against a transaction or contract executed, ex- 
cept on the grormd of accident, mistake or fraud. 1 Story 
Eq., $5 161, 430. Under the head of a mistake of fact, the 
rule is that an act done or aarried oil, tho~lgh not tai~lted 
with illegality or fraud, in ignorauce r r  mistake of facts 
material to its operation will  be set aside in a court of equity. 
Adarns Eq. lSS, and 1 Story Eq. $ 140 et sey. 

I n  this cace the iguorance of the plaintiff of how the suit 
of Will v. iMason. had been decided is alleged and not denied 
by the defendant, and besides is self evident from the nature 
of the transaction itself. I t  is impossible to believe that 
plaintiff knew that the derision of the suit had been in 
faror of Mason, her liusband. If slie l m l  known that the 
settlement of the suit had beer) favorable to her husband, 
and tha: her title to the land under tile will of her husband 
Kas thereby established, she never would have been guilty 
of the folly of accepting a deed from defendant and making 
one to defendant, under defendant's proposed compromise, 
for portions of the tract of land which by the decisioil of 
the court was all her own. 

Besides the igllorance of the plaintiff of the true situation 
of the case of Hill v. ha sol^, the defendant denies in  his an-  
swer that he ever told plaintiff that the action had been de- 
cided against Mason, and the jury, in their response to the 
issue submitted to them, in  effect find that he did tell her 
so, and that by his fraudulent representations defendant had 
procured the plaiutiff to execute the deed to him, and that de- 
fendant knew that his representation as to the result of the 
suit between Hill and fifason was false, is shown forth by the 
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admission in defendant's answer of the first and second alle- 
gations of the complaint, wherein the plaintiff alleges the 
true result of the suit to have been in favor of Mason and 
not of Hill. 

Applying the principle of law above stated under the 
facts as found by the jury and not denied, and admitted in 
the pleadings, this case is entitled to relief on the ground of 
both mistake and fraud, and warranted the judgment of 
rescission and reconveyance pronounced by the court below, 
unless there be error in the exceptions take11 in the progress 
of the trial, of which we will now consider in their order : 

1. It is complained that in  the course of the trial, plain- 
tiff's counsel read in the hearing of the jury a portion of the 
case of Bill r. illason, as reported in 7 Jones 551, and that 
defendari t thereby was prejudiced. From the statement of 
the appeal, it appears that on objection by defendant the 
court interposed and told the counsel that the book was not 
evidence in  the cause and was not relevant to the cause on 
trial, and by these remarks of His Honor, then and there 
made, the jury were sufficiently guarded against the consid- 
eration of the book as evidence, and i t  is not seen how the 
defendant in  anywise suffered any injury. If defendant 
was in any manner prejudiced by the reading from the 
printed report of the decision before i t  was stopped by His  
Honor, i t  was the duty of the defendant in the making out 
of the case of appeal to have pointed out, and wherein he  
was injured, and i t  not appearing how or i n  what manner 
the defendant was or could have been prejudiced, it is to be 
intended i n  support of the verdict and judgment that he 
was not prejudiced. litley v. Foy, 70 N. C., 303; Rush v. 
Steamboat Co., 67 N. C., 47. 

2. During the trial the plaintiff's counsel handed to the 
jury a copy of the plat used in the case of Hill v. Bason, 
and on objection by defendant His Honor remarked that the 
plat was immaterial to the issue, and the case of appeal states 
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that nothing more was said about i t  until after verdict. The 
plat was evidently immaterial as remarked by His Honor. 
The only issue t1,en being tried was as to certain false and 
fraudulent represelltations by defendant, and the plat had 
no connection whatever wit11 the investigation tind decision 
the jury were to make. 

From the interposition and remark of the judge as to the 
immateriality of the plat and from the statement in the case 
of appeal that nothing more was said about it, i t  is to be 
intended that no further use was made of i t  and regard had 
to i t  by the jury, and if such intendment was not true, i t  
was the duty of the appellant to bring up his case so as to 
show some probable injury to his cause. LTtley v. Foy, and 
cases supm. 

I t  is therefore our opinion that the deed of the plaintiff 
to the defendant as adjudged in the court below, was ob- 
tained by fraud, and that the same be surrendered and can- 
celed, and as the same may have been registered and there- 
fore operative to have passed the title, the defendant will re- 
convey to the plaintiff the title to the land in said deed 
contained. On application the plaintiff may have process 
for the delivery of possession of the land, and on service on 
defendant of the process in this cause the defendant will re- 
convey the land as ordered, o r  in default thereof leave will 
begiven the plaintiff to compel the same by the proper 
proceedings in contempt. 

No error. Affirmed. 



46 I N  T H E  SUPREXE COURT. 

J. 0. NELSON and others v. GEORGE WJII'L'FIELD and others. 

1 The fact that a will was foai!il in a book kept by the clerk of 1 7 1 ~  
court of pleas and qmrter seicionc. as requileil by lam-. is proper mi- 
dence to go to the j1u.y of the existence of the will of the sr~pposc~l 
testator and of its d m  prohnte and 'egietrxtion, (where the original 
mill a11d court records lime been destroyed by fire). 

2. On the trial of an ifsne as to the esistenct. of a. will, it is competent to 
show that a paper pnrporting to be such n as publicly read a t  the fu-  
neral of the alleged testator, in the presence of the heirs a t  law, who 
afterwarcls assert that tlieiv a~icestor died intestate. 

3. Declaration.: of persons in pos3ession of land, characterizinq their 
possession. nre admissible in evidence,  lien made in disparagement of 
their title. 

4. I t  is aclmissible to prove, as against an heir denying the existence of :L 
n ill, that a writing alleged to be such, n a s  taken by one of the devisees 
in the preqence of the heir, from a tin box containi~ig other valuable.:, 
and re:~i1 over in the presence of the ]leir. 

5. The foregoing testimony is not obnoxio~~s to the objections ~ l i i c h  
apply to " hcnrsay." 

6. Upon a demurrer to par01 evidence, when the same is loose and in&- 
terminate, or circuinstnntial, the court will not compel the ad7erse 
party to join in the demurrer, unless the other party will distinctly 
adruit npon the record every fact and conclusion which thc evidence 
offered cond~~ees  to prove. 

(Yutes v. Y&q, 76 N. C., 142; Kirby v. Mustin, 70 N. C., 640; Ilar?"eli v. 
Hare, Id., 6% ; Mercer v. Wiggins, 74 N C., 48, cited and approved.) 

SPECIAL PROCEEDINS heard on appeal at Fall Term, 1878 
of P ~ T T  Superior Court, before n'lcKoy, J. 

This is a petition for partition commenced before the clerk 
of Piti superior court. The plaintiffs allege tllat the feme 
plaintiff' and the defendants, George Whitfield and Mary 
the wife of Robert Whitehurst, and somo others, are the heirs 
at law of one Benjamin Whitfield, who died intestate in Pitt 
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county in the  y w r  18-10, svized ailrl !)os-eswtl of the  Inncl in  
controversy ; t l ~ a t  tlley are tenaiits i n  corumon, nt1c1 thcy 
pray that  p:lrtltio:~ ~n:>y LC' 111:tde of said land. 

T l ~ e  def i~~c lan t s  on tile (c) l~tr :~ry say i t  i~ 11ot true t h t  Rcn- 
jamin I\-liitlicltl clictl 111test::te. bat tli:tt 11c left :i last n lii : L I I ~  

testntr~enl wllicll 1% n.; duly at1 ~i>ittetl  to  prob:tte i n  the  w u r t  of 
~ ~ l c a s  :)nd qu:'rl"r .;c4:>n.: of Pitt " ~ ' i i l t ?  sttoll 'li'ter his : l c . ~ t l ~ ,  
a ~ t l  v.iai rt c.orqleti ili said coni t ,  t!li~t tll(~origtilal will nit!] t11c 
rt.cOi..ls of snit1 conrt n-~rs clestroycri I q  f i x ,  wl~en tile court 
h o l l v  was bnrilc'il ill t h e  ycar 185s; and tliat the  testator 
devised the onc- hulf of  salt1 1n11(1 i n  dispute to I ~ i s  wife, T e u -  
f~er.mce l\\'lriifivld, nntil his son, jeise '1'. \\ihitfield, s l~on ld  
corne of age, w!id t l ~ e n  to  the  wid .Jesie in fee ; and t ! ~ e  oti~c r 
half of said Ian(] to tile ~ a i ( l  Temperance t ln r i l~g  her lift1, 
and  u;>oli lier cleat h ,  to t l ~ e  said Jesse i l l  See. 

T h e  issue raised 1 ) ~  the  pleadings i11 tlie proceeding be- 
fore the clerk wns tranomittetl to the  superior court to be 
tried I:v a jury, wllen the jrlry were irnpnneled ant1 thefol- 
lowing irsue snbnlitted to thct-11-" Did Belljamin Wliitfield, 
deccaqed, (lie leaving n last will x ~ i d  tes tn~nent ,  nlirl was t l ~ e  
same duly admitted to prol~iite, by whicl~ will h e  der is  vl 
one half of the  land whc:eof he died seized, tall is  wife, Tell;- 
perauce, until  Jesse 'I'. lvhitfield, hi.: son, should conle ok 
age, and tlle other Iiuif to his wife, T c n ~ ~ ) e r n n c e ,  for life arid 
after her  death to his snri, Jesse T. \Yhitfield." 

There is no direct proof in the  case tha t  the court house, 
witli the records of the  courts of the  county, was hurnetl 

I 
01: the  part  of the clefe~idsrit, evidence was g i v e ~ i  by the 

testimony of one Cherry, that he  was present a t  the  bnrial 
of Renjamin Whitiit.lt1 in the year 1840, heing. then twelve 

l 

or thirteeil years old, and  heard a paper twice publicly read 
i n  the  presence of the  crowd there assembled, as thelnst will 
and testament of Benjamin Whitfield, which gave one-half 
of his land to his wife unt i l  his son Jesse arrived a t  twenty- 
one years of age, and then  to Jesse i n  fee, and t h e  other half 
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to his wife during her life and then to the said Jesse in fee; 
that the plaintifT~, Elizabeth and Artemisia, were present in  
the crowd, but did not know whether they heard the will 
read or not; that lie did not read the paper and knew noth- 
ing of its contents except as he  heard i t  read ; that ha  had 
heard Temperance, the widow of Benjamin Whitfield, wl~i le  
in the possession of the land, say that she held under the 
will of her l~usband. This portion of the witness's testimony 
was objected to, and the objection overruled. H e  further 
testified that Jesse Whitfield became of age and married in 
1853, and took possession of and cultivated one-half of the 
land until he died, and his widow lived there until her mar- 
riage; that then the guardian of the defendants, the child- 
ren of Jesse, in 1859 took possession of that part and rented 
i t  out until the death of Temperance, when he took posses- 
sion of the whole and rented i t  out until the children be- 
came of age, and they have held the possession ever since ; 
that Eiiznbeth lived with her mother until her marriage 
with tjhe plaintiff, Nelson, and Artemisia lived with her un- 
til her death. 

Henry Sheppard was next examined as a witness on the 
part of the defendants, and testified that about the year 1857, 
or 1858, (but was not certain) whileclerk of the county court 
r Pitt county he  copied the will of Benjamin Whitfield 
,(,rn the will-book, but did not remember for whom i t  was 

'nd, nor did he  recollect anything of its contents. 
.11e defendants then proved by Patience Manning, the 

widow of Jesse Whitfield and mother of the defendants, that 
she married Jesse Whitfield in  December, 1853, and they 
lived with Benjamin Whitfield's widow until the following 
July ; that Jesse built a house on a part of the land, and 
they lived there ; that in 1854, she heard what purported to 
be Benjamin Whitfield's will read by one Hopkms, and that 
Temperance requested her to get the will from a tin box 
where she found i t  among other papers and carried it to 
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Hopkins who read it aloud in the presence of Temperance, 
Artemisia and herself; that she has no knowledge of the 
contents of the will, nor whether i t  had witnesses, nor by  
whom it signed, but she retnembers that as she heard it 
read, i t  disposed of' the larld as testified to by the witness 
Cherry. This evidence was objected to, and ot)jection over- 
ruled. 

One Gray Manning was then introduced and testified that 
in February, 1877, he heard Artemisia, one of the plaintiffs, 
tell his wife that i t  was reported that Elizabeth carried the 
will away, but that i t  was not so, for she bad carried it away 
herself and had put i t  in a trunk from which i t  was stolen ; 
that Elizabeth had administered upon the estate of her 
~notlier,  Temperance, and that Arte~nisia could neitherread 
nor write. 

One Fred Bryan testified that h e  heard the paper read in  
1853, and his recollection of its contents is substantially the 
same as that of the witnesses, Cherry and Patience Manning 
This evidence was objected to, and objection overruled. 

Defendants then proved by one Lee, that he became the 
guardian of Jesse Whitfield's children in  the year 1859; the 
land was then in two lots, having been divided between 
Ten~perance and Jesse ; that in 1866, Temperance died, and 
witness then took possession of the other part and rented i t  
out. The " division papers " having been spoken of, the 
record of the partition between Temperance and Jesse was 
intfoduced, but no objection made, further than that the 
plaintiffs were not parties to the petition. 

The  plaintiffs then demurred ore tenus to the evidence that 
had been adduced on the part of the defendants, and the 
court declined to compel the defendants to join in the de- 
murrer without their consent, which was not given. The 
jury found the issue submitted to them in the affirmative. 
The  plaintiffs then moved for a writ of procedendo, non ob- 

4 
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stante veredicto, which was reiused and the plaintiffs ap- 
pealed. 

Jlessrs. Qilliain & Calling, for plaintiffs. 
111.1.. I+'. B. Rodmarr, for defendants. 

ASEIE, J. This case has been imperfectly made up. I t  is 
remarkable that as all the cvidcnce in the casz is based upoil 
the fact that the records of Pitt  cuunty were destroyed by 
fire, there is rlot a word of proof in tlle whole case that the 
eonrt house with the records had been destroyed by fire iri 
the year 1838. But from the pleadings, the character of the 
exceptions to evidence, and the argument of counsel, we 
must conclude that that fact was conceded. 

At the date of the alleged execution of the will, the courts 
of pleas and quarter sessions had jurisdiction of the probate 
of wills, and were directed to order them to be recorded in 
proper books kept for that purpose. Rev. Stat., c l ~ .  123,s 4, 
They were to be recorded in these books after probate had. 
The  fact then that a will of Benjamin Wh!tfield was found 
i n  a book kept by the clerk of the court, of pleas and quarter 
sessions in accordance with the requirements of law, is 
prima facie evidence of the probate of the will. O~nn iape -  
sumuntur rite actu esse. There was evidence then to go to 
the jury of the existence of the will of Belljamin Whitfield, 
and that i t  had been duly proved and recorded. What were 
its contents? The original having been destroyed admits 
secondary evidence of its contents. And where secondary 
evidence may he resorted to, it is a rule that the next best 
evidence of which the subject is capable sllall be adduced. 
Greed.  Ev., $5 82, 84 and notes. 

The  plaintiffs excepted to the evidence offered by defend- 
ants as to the contents of the paper read a t  the burial of the 
testator. As no  copy of the will is shown to be in existence 
we think there was no error i n  admitting that evidence. 
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The paper was twice publicly read in  the presence of the 
crowd assembled to perfor111 the last rites to the remains of 
the deceased. I t  was read as the last will and testament of 
the deceased. His  daughters, Elizabeth and Artemisia, both 
being in the crowd and being his heirs, must, have felt some 
curiosity to know what disposition their father had made 
of his property, a r ~ d  wo~llii reasonably be expected to give 
their attention to the reading of an  i n s t r u ~ ~ e n t  in  which 
they were so deeply interested. It was just the occasion in 
some sections of the country which the family of the tle- 
ceased and the neighbors impelled by curiosity embrace to 
ascertain whether the deceased left a will, and if so, what 
disposition he has made of the estate. I t  may be that the 
person who read the paper was the custodian of the will, and 
read i t  on the occasion to give infornaation to all who might 
feel a n  interest i n  its contents. I t  was publicly read where 
Ihe family of the deceased might have heard it, as his will, 
and soon thereafter his will was admitted to probate. I t  was 
some evidence, we think, fit to be left to the jury, whether 
i t  was not the will which was admitted to pobate.  

The next exception taken by the plaintiffs to the evidence 
was to the admissibility of the declarations of Temperance 
Whitfield while i n  the possession of the land. There was 
no  error in the ruling of the court upon this exception. It, 
is well settled that the declarations of persons in possession 
of land, explanatory of the character of the possession, are 
adnlissible in evidence, when i n  disparagement of their title. 
1 Greenl. Ev., 9 109 ; Yates v. Pates, 76 N. C., 142; Kirby v. 

I &lastin, 70 N. C., 640. The evidence was pertinent as a cir- 
cumstance tending lo show a possession in conformity with 
the  provisions of the will as contended for by the defend- 
ants. 

The  plaintif& next excepted to the evidence offered by the 
testimony of Patience Manning. She was directed i n  1854 
by Temperance Whitfield, after some conversation among 
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the persons present, most reasonabiy 60 be supposed about 
the will, to bring i t  from :I tin box where i t  was found 
among other papers, and i t  was read in the presence of Tern- 
perance, Arternisia and herself, I t  was read as the will of 
Benjamin Whitfield, and i t  co~~ ta ined  a devise as alleged by 
the defendants. This exception was properly overruled. 
Temperance Whitfield being a devisee under the will of her  
husband would be most likely to keep by her a copy of the  
will as a munimeat of her title, and its most natural place 
of deposit for safe keeping would be a trunk or box with 
her other valuable papers. I t  is reasonable to suppose that  
this was a copy, as the original must be presumed to have 
been filed with the clerk and destrojed by the fire. But  i t  
is objected that there is no evidence of any but one copy, 
that  made by Sheppard. There rnay have been several 
copies taken in  the lapse of years intervening between the 
probate of the will and the date mentioned by Sheppard. 
And i t  is usual for au executor to procure a copy of the will 
of his testator, a t  the time of proving the will, for reference 
and guidance in the discharge of his duties under the will. 
I t  is reasonable to conclude that Temperance knew the con- 
tents of her husband's will that had been admitted to pro- 
bate, but it is not reasonable to suppose that claiming-the 
possession of the land under that will, she should preserve 
among her papers a n  instrument purporting to be his will 
which she knew was not his will. This most probably was 
the copy referred to by Artetnisia i n  1877 in conversation 
with the wife of the witness Gray Manning, which she said 
had not been carried a m ?  by Elizabeth, but by herself, and  
put  in a trunk froill whicil it w ;~s  stolen. She was living with 
her mother when she died, and Elizabeth administered upon 
her estate, and they both must have had access to her papers. 
I t  was not error in  His Honor to overrule this exception. 
There was some evidence to go to the jury that this paper 
called the will of Benjamin Whitfield was a copy of that 
instrument, 



JANUARY TERM, 1880. 53 

There was also a n  exception to the testimony of Fred 
Bryan, which was properly overruled. His testimony evi- 
dently must have reference to the same paper as that testi- 
fied to by Patience Manning. 

I t  was objected in  the argument that the defendants' tes- 
timony in regard to the contents of the will, was hearsay. 
But we do not think i t  is obnoxious to that objection, any 
more than is the proof of an  examined copy of the record 
in the usual way, by producing a witness who has con~pared 
it with the original, or with what the officer or some other 
person read as the contents of the record. I t  is not neces- 
sary for the persons examining to exchange papers and 
read them alternately both ways. Greenl. Ev., 5 508. 

The  plaintiffs' counsel referrea to several authorities upon 
&he point of the competency of the evidence of the defend- 
ants, to wit, R~dfield on Wills, 348; Chisholm's Heira v. Bern, 
7 Barr.; Bc~vis v. Segourny, 8 Mete., and other decisions of 
that class; but on examination of them they were cases 
where los! wills were propounded for probate or sought to 

re- be established i n  chancery for the purpose of making 
cords of the lost documents, and  thereby perpetuating the 
evidence of their contents. I n  those cases the courts hold 
that  they should act with great caution, and the proof must 
be strong, positive, and free from all doubt. But ours is a 
ease not for probate, but  to prove the contents of a, lost 
record where secoildary evidence is competent, aud the best 
evidence is admitted that is within the power of the party 
offering the proof. Greene Ev., szapra, and cases cited i n  
note. fIar~el1 v. Rare, 70 N. C., 658 ; Nercer v. Wigyins, 74 
N. C., 48; Gage v. Sckroder, 73 Ill., 44. 

After the court had overruled the exceptions taken by the 
plaintiffs to the evidence offered by the defendants, they de- 
murred ore tenths to the evidence adduced on the part of the 
defence, and asked the judgment of the court upon the de- 
murrer. His  Honor refused to require the defendants to 
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join i n  the demurrer and thereby withdraw the case from 
the consideration of the jury, without their consent. A de- 
murrer to evidence withdraws a case froin the jury, and i t  
is laid down in Tidd's Plactice, S65, that when the evidence 
is in writing, or if parol, is certain, the adverse party \ d l  
be required to join in the demurrer; but when the parol 
evidence is loose and indeterminate or is circumstantial, be 
w i l l  not be required so to do, unless the party demurring 
will distinctly admit upon the record every fact and every 
conclusion which the evidence offered conduces to prove. 
This the plaiiitiffs declined to do, aud there was no waiver 
of the objection on the part of the defendants. 

We admit the evidcnce offered or, the part of the defend- 
ants relating to thc contents of the paper purporting to be 
the wil l  was slight, and taken by itself iuighl not have been 
suEcient to satisfy she jury of the coz!le~lts ; but i t  was some 
evidence, and when taken in connection with the facts 
proved, the long possession of the deferldalits and their 
ancestor in  conformity with the alleged provisions of t l ~  
will, and the l o ~ g  acquiescence of the plaintiJs in the ex- 
clusive possession of the land by defendants, it makes a very 
strong case for them. 

There was no error in tlle ruling oh" the court below upon 
the demurrer and in  the refusal to order a writ of procedel~do,  
n o n  ohstante veredicto. Let this be certified to the superiol 
court of Pitt  county that a proccde7sdo nzay be issued in ac- 
cordance witla this opinion. 

No error* Affirmed, 
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P. IT. JJArt'HAX v. VINSON D I S O S  and anotlwr. 

Pllovros for 1e:ive to issue Execution hcard on appeal at 
$all 're] m, 1579, of C E A Y ~  Superior Court, before Azer!;. J 

'P'111s VA.; a nlotlon made before the clerk of the superior 
court 01 ('raven county for 1ea~-e to ipsuc exeeutioll after the 
lapse of tliree J ears The  judgment w:is rendcred i n  the 
~ilpcrior court a t  spring term, lS70. Not lollg after iis ren- 
,lition, b:ii,~tl Wlrartou, one of the defendanis, died, and 
noticc of t h c  motion was served on 1115 executor alld the 
other c i t fc~icknt  Thp ~ v i d e ~ ? c e  offered by the plainiiE was 
tile iiomet and  t h e  adiitlarit of E. G. Wise, who was 
: \ s s i pee  of ille Qvidgiueilt, to s l ~ / i c v  illat t h e  jr~dgmeiit had 
i3ot been paid :cnd rnorc than three Fears bad elapsed since 
:hc ~ s s o i n g  of an exectition. The defer~c!al~ls objected on the  
ground :?]at IYise, bcirlg a party i : ~  illtercst and the defend- 
:tilt Ii\.l131 toil h( ing dead,  as disqualified by section 343 of 
the code. The clerk overruled 'the objection and  alloned 
the motion, and the defendauts appealed to ' the s u ~ ~ c r l o r  
court, mCi itt ftlll tern), 1Si9, the judge tlffirmed the cierk's 
decision, from uhich the defendants appealed lo this court. 

~WT. 11. R. Eryalt, for plaintiff. 
Jlr. I$', TV. Cluek, for defendants. 
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ASHE, J. The provisions of section 323 of the code of 
civil procedure do not apply to this case. The prohibition 
in  that section applies only to the testimony of a witness 
examined on commission, or 011 trial, or hearing of a n  ac- 
tion or special proceeding, and has no reference to the affi- 
davits that, may be required to be made in the progress of a 
cause. I t  has always been the practice of the courts to 
receive the affidavit of parties to a suit who were incompe- 
tent, on the trial, on account of interest, infamy, or other 
cause, on ques t io~~s  connected with the progress of the action 
which did not i~ivolve the matters in  controversy, but mat-  
ter which was auxiliary thereto, a ~ d  which was always ad- 
dressed to the court ; as for instance, the affidavit of a party 
to a suit as to the materiality of a witness, diligent search 
made for a witr~ess UP a p a p e ~ ' ~  the death of' a subscribing 
witness, the continualice of a cause, or the loss of an instru- 
ment mhich is the foundation of an action. 1 Greenl. 
Ev., 401. 

The same doctrine has been uniformly recognized and 
practiced ill this state. In  the case of K i t h  v. Xtutts, 8 Ired. 
Eq., 240, i t  is held : " If in the ins t i tu t io~~ of a suit, or in  its 
prq,rcss",he course of the court requires a party to make 311 
affiC,tvit, the fact of l ~ i s  being iufamous does not nlake h im 
inco~npctent to do so," for said Chief Justice PEARSOX, wl10 
delivered the o p i ~ l i ~ l l  of the court. " if an  affidavit be rd- 

cluired, and at the same time the party is held to be incom- 
petent to make it, he cannot pursue his right, and there will 
be in effect a denial of justice. The principle is settled as 
well upon the reason of the thing as by authority." I n  that 
case the plaintiff i n  the cause, thong11 interested and infa- 
mous, was aIlowed to prove the loss of his I ~ n d  upon wllich 
the suit was brought. 

But section 2% of the code of civil procedure, which pro- 
vides that no execution shall be issued upon a judgment 
after the lapse of three years without leave of the court, es -  
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pressly admits the oath c,f t119 party to establish the  fact tha t  
the  judgment in  some part  thereof remains unsatisfied. If 
this were not so, i t  mou!d often happen when a defendant 
dies after judgtnent, that  the  plaintiff would be unable to 
prove the  non-payment of the  judgnler~t  by any  oile else, 
and i t  would often amount  to a denial of justice, for it is :t 

fact that  lies most generally ill the exclusive knowledge of 
the  plaiu tiff. 

No error. A ffirmecl. 

A. BRAISTVELL v. KINDRED POPE. 

1. Parol evidence is adn~issible to establish an original contract which is 
verbal and extire, where only :L part of it is redwed to writing ; H c ~ ~ c e  
where notes were given for n~oncy and the payee at  the time %greed 
to snrrencler then1 upon the nlnkcr's assigning a judgment aud a, cer- 
tniu mortg:ige for its sec~wity to the payee, thc rejection of par01 evi- 
dence of such agrceulent is error. I t  does not contradict the ternlj of 
the writing, the notes being an execution of one part of the agreeiaent, 
the other having been left in parol. 

2. When there are mutual dependent stipulations to be performed nnder 
a, contract, neither party can mnintaiu an action a#~st the other 
without aveniug performance or an ofi'er to perform on his part. 

~Y'wicly v. Smcnclerson, 9 Ired., 5 ; iVmnin,g v. Juites, Bnsb., 363 ; /),iuyh- 
t r y  v. Boothe, 4 Jones, 87 ; Perry v. IiZl, 68 N. C , 417 ; xe~~clu~ei v. 
~VcRac, 80 X. C. ,  2 I!), cited and approvecl.) 

CIVIL ACTION tried :it Spring Term,  1879, of EDGECOSIBE 
Superior Court, before Ewe, J. 

I t  was adinitted in  the  pleadings tha t  the defendant held 
two notes against the  plaintiff amount ing to about eighteen 
hundred  dollars, bu t  the plaintiff in this action avers that 
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he owes thc  defendant nothing, cnd brings this suit to re- 
cover an ~ t m o u n t  alleged to be due  upon a par01 :tgreement 
e:iterctl into hetwcen the partics and relatiilg to the  manner 
i ~ i  wIlir,li  aid uotes wer+ to be disciJargrd T h e  evidence 

reg:ird to this agreemeut (set out in the opinion) 
r,lljected io on t l ~ e  ground tha t  i t  contrac?iclecl the  t e r m  of 
it!e c~ontrnct as contained In said noks.  T h e  court sustained 
tlie olrjcction. Suciginc~~t ,  nilpeal Ly plaintiff: 

DILLP~RD, J. I11 this action and another between the same 
p r t i e s  with the names reversed, a trial by jury was waived 
~ 1 : d  by C O I I S E ~ ~  of ~ ,a r t i es  the judge founii ihc facts and  de- 
c.ic!i.d ille quc-slims of 1kiw arising: with the  right of appeal 
rcxr re t l  :IS to a n y  c.xceptici~~e to the  evidence, t i~id as to H i s  
Ilolicir's conclusions of law,  and v;itii an  agreement illat the  
tv;o actions should be heard toget1it.r 2s if constiluting but  
one case, autl t h a t  the  came of action of the plaintiff in each 
c n x  iiliculd be considered a counter-claim to the  suit  of the 
~ ) the r .  

I Z i  tile trial tile plnii~tiff, Brns~el!,  ill order to prove the 
the  cor:trnct set 11p ill the  complaint,, i:ltroduced John Eor-  
Aeet, who test,ifii.d t,hnt the  parties c:!!lit? to his ofice oil the  
.It11 of July,  1874, and siated that t,heg had waGe a coutract 
Oi w ! r i ~ l l  they cl&red t,o make liim a t ~ i t n e s s ;  that they 
st:i'ioc( to Iiirli that Pope had agreed if B ~ n s ~ ~ e l l  would give 
his ~ i o t e  for the :imol:rit of' a judgment ail4 several notes h e  
held on one Odoiu, h e  Pope, would lend h i m  $00 in money 
and toke his note therefbr, and would hold both notes nnt,il 
tlie tc.:mination of a suit Braswell then had against one 
C:li.ier Pope, and as  soon as  h e  recovered judgmeat  he and  
tlie plaintifi' would exchange said two notes for the  judginent 
which izllgllt be recovered against Carter Pope and a most- 
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gage held by the plain tiff for its security ; and it was further 
proved by this witness that br la in tiff executed in  his presence 
the tn7o notes agreed on, and the defendant then and there 
agreed tbat he would accept an assignment of the judgrnent 
when recovered and the rnortgnge for its security, mid sur- 
render to plaintiff his notes, and 1,ay the difference, if any, 
in inoney. 

The  testjmony of Norfleet was objected to as inadinissible 
on the gronud that it varied or contradicted the contract as 
expresrcd in the notes executed by Brasweil to the defend- 
ant, but the judge reserved tile question made and proceeded 
to hear the evidence of the witness, and upon his and the 
other e ~ i d e n c e  adduced, to fiud i l ~ e  facts. Upon the facts 
beillg found, each party nlooed forjudgrrletlt,-Zrasaell that 
his judgnient anti rnortgdge on Carter Pope, credited by 
what l i t  Lad received of the mortgage fuund, be applied in  
ext inc~ion of' 111s two notes in the hands of the defendant 
with a judgment for tlje difference ill his favor and for other 
a1temarive relief; and de fe~dau t  Pope, that His  Honor, on 
the question reserved as to tile competcucy of the witness, 
Xorfleet, hold him inco:npetent and grant him juclgment 
for the entire atlrount of his two notes in suit. 

011 consir!cratiou of the respective motions His Honor 
ruled thc testimon? of Norfleet inadmissible, and overruling 
plaintiff's motion dismissed his action with cost and pro- 
uour~ceil judgn~ent  for the defendmt for the ainount of the 
two notes sued on agair~st the i~laintiff. 

On the argument of the appeal in this court i t  is assigned 
for error that  His  Honor, on the questiou reserved, ruled 
the evideuce of Korfluet inad~rlissible on thc ground of its 
being contradictory to the coiilract expressed in the tmro 
notes of Braswell to the defendant. We think the e-vidence 
mas not liable to the oLjectio~l urged against it, and the 
same should bave been received and considered. The two 
llotes were for money, and proof by Korfleet of an agree- 
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rnent on the part of Kiudred Pope, as soon as Braswell could 
reduce his claiais on Carter Pope to judgment, to bpcorne 
the owner of the judgment and an existing mortgage for its 
security by assignment, and to surrender to plaintiff his two 
notes, does not, as i t  seems to us, vary or contradict the 
terms of the contract as expressed in said i~otes. The  proof 
excepted to did not show, nor tend to show, that the notes 
mere not for money, but its effect and purpose were t:, cstah- 
lish merely that they should be surrendered by defendnnt 
and accepted by plaintiff as so much money i n  part pay- 
ment for the judgtneut on Carter Pope when one should be 
recovered. 

Besides the ground of admissibility in the fact of the evi- 
dence not varying or contradicting the terms expressed in 
the notes, it is a rule in the l a w  of evideilce that where the 
original contract is verbal and entire, and a part only of i t  
is reduced to writing, the other parts of i t  may be establish- 
ed by parol evidence, and ulidcr this rule the evidence of 
the witness was admissible. This rule is laid down in ? 
Green1 , Q 284, end the same has beell and ap- 
plied in divers cases by our courts, prominent among which 
are Tzuidy v. Sc~uncle~son, 9 Ire., 5 ; i iannil~g v. Jones, Busb , 
368; Uaught~y  v. Boothe, 4 Jones, 87;  Perry v. Hill, CJS N 
C., 417, and Ke~cAner v. McRne, 80 N. C., 210. The proof 
offered was proof of a .vitiiess called by the parties to Kit- 

' nreemeilt on ness their contract, and after proving that thea, 
the part of Braswell was reduced to writing in the two notes, 
he kuew that there were stipulations on the part of Pope 
which rested in parol, and he was introduced to prove their 
existence and the terms thereof. And we hold that his tes- 
tixnony within the principle of the decisions cited and the 
rule of evideuce from Greenleaf was admissible to show such 
stipulations. I t  is our opinion, therefore, that His  Honor 
erred in  his ruling as to the competency of the evidence of 
Norfleet and that he should not have discarded the facts 
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found on l ~ i s  evidence, but proceeded on that basis and ad- 
judged between the parties according to the conclusion of 
law thereon. 

Having determined that  the evidence of Norfleet was ad- 
missible, it reinains now to consider what were the rights 
and liabilities of the parties upon the facts found by His 
Honor. His Honor, after finding the terms of the contract 
to be its testified to by Norfleet, found these additional facts : 

1. That plaintiff in a reasonable time after the making 
of the colitract recovered judgment i n  his action against 
Carter Pope for $2,666.66, and soon thereafter tendered an  
assignment of the same togethcr with his mortgage for its 
security to the defendant, and he refused to accept the same, 
and therefor to surrender plaintiff's notes and pay to lzim 
the difference in money. 

2. That  after the contract and before the recovery of the 
plaintiff against Carter Pope, Carter Pope received from one 
Armstrong's adn~inistrator, of the proceeds of sale of a tract 
of land after payment of debts, several sums of money, 
amounting in  all to $470.38, which was a part of the secu- 
rity to plaintiff's debt, and this he did upon the advice arid 
suggestion of Kindred Pope, who well knew i t  was covered 
by the mortgage, and was a fund contracted to come to him 
witb the judgment that might be recovered. 

3. That  after the refusal of the defendant to accept an  
assignment of plaintiff's judgment and mortgage, the plain- 
tiff received the residue of the proceeds of sale of land in  
the hands of Armstrong's administrator, amounting to 
$351, and therefor gave his receipt, and at  the same time 
executed a release of the administrator from all liability to 
him on account of the payment made to Carter Pope, 
which was required of him as a condition precedent before 
he would pay him the $351, and plaintiff offered for sale 
the mill tract conveyed i n  the mortgage and caused the 
same to be bid off at $310. 
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Upon the facts found it is insisted by defendant that the 
contract is one of mutual dependent stipulations to be per- 
formed at  one and the same time, the contract on each side 
forming the consideration 011 the othcr side, and that Br,ls- 
well's right to performance 1)y Pope was de;midcl~t on  his 
own per:brmmce; so that if he could not perforrn or h:d 
disabled llimself to perhrm his part of the nlutuai coli~roct, 
he could not require Pope to perform his 

This position of defe:id,int is believed to be correct and 
supported by the authorities. It: Porclnga v. Cole, 1 M7i!1iatu 
Saunders, ilote 320, ~t is said that the question whether the 
stipulations of a coiltract be concurrent, or whether per- 
formance or rcailiness to perform be or be ~ i o t  a condition 
precedent to the right to enforce performance by the other, is 
to be determined by the iuter~tion of tile pmties ; and for 
the discovery of such intention certain rules were lald down 
which have ever been and arc ilow followed i n  the iilter;~re- 
tation of contracts. Among thc rules so laid dowil is this : 
" J$rhen two acts are to be clone at  the sarue time, as when 
A covenants to convey an estate to B on such :! day, and in 
consideration thereof B covenants to pay A a sum of money 
on the same (lay, neither can maintain an  action against 
the other without averring performance or an offer to per- 
form on his part." See notes by Williams to I W m .  Saun- 
ders, 320, and 2 Smith's Leading Cases, uotes to Cutter v. 
Powell, 26. 

Tested by this rule, i t  will appear that the stipulation to 
assign the judgment on Carter Pope, with the mortgage, to 
the defendant, was the consideration on which defendant was 
to surrender Braswell's notes in payment, and pay him the 
difference in money, and were to be performed a t  one and 
the same time, so that neither could sue the other without 
performance or an offer to perform on his part. The ques- 
tion now arises, has Braswell performed or offered to per- 
form, and is he still able to perform his agreement to assign 
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his judgment and mortgage on Carter Pope subs tan ti all^ ;n 
the  condition i t  was in a t  t h e  d i te  : ~ f  th r  m ~ l t r a ~ t ?  It 
sec111s to us t l ~ i s  !:e 110th ofYert.J to per:or!il and is shl! able 
to pcrfortn the ~til~u!.:tioii on his p:irt. PIe ofYe:ed to cia 20 

just  after thc r x o v c > r ~ ~  of juJgmciit, and  thcu tiler,. -?;A, i 1 . j  

difficulty except i11 t he  hct  t ! ;n-  1ie::tiilig tile !itig<itio~: a:]:] 
after the coritrxt. w i h  tlrienc!ant, Carter Popc drew O U L  of 

tlie hiinds of ,%r.n~stru?ig'~; ;!.i!ilin!3trdtor $47U.3S of' tilt pi'?- 
ceetlc of salt of O I I C  of tile track.; of I a n d  conveyed 111 t;,e 
mortgage. This ~ n o ~ i e y  w a s  11r:twr at the s u g g e ~ t i ~ , l  :ii,(i 

advice of rlcfindant, well kxowiiig i t  ~ v a s  covered by the 
mortgage a ~ d  ; m i  a pnrt o f  the sccurity to the jiiriginc~it 
which he was untie; coctrxc.~ to tnlre, anti the sa!:lc unticr 
the circumstances ought to be regarded as so nlncl, money 
received by tile clefetlrlant under  t l i ?  mortgage, and difeil~l- 
a13t should not be a l l ( > ~ ~ e d  to take advaiitage of his o n n  
wrong by  urging the pa sma l t  of thc snwe to C,lrter Po:)t. 
as 3 disability ill Ernswell to assign the security i n  the c , ~ i .  
dition it  mas in  a t  the date of the contract. 

As to the amount  ($351) r ec~ i r ed  by the p1:~iutii'T h : n  
Arrnstroug's ar l i~~inis tr~i tor  and the release (of thc  nc!ini~r~,- 
trator, this was rdceived after tllc te ,~( ler  :l;l(l ref113 tl of p r -  
forruance by the plaintiff, afid the sum so ~ w e i v e d  may in 
effect go to defeutlant's benefit by way of a credit or1 t l ~ c  dif- 
ference between the judgrneli t on Cdrtcr Pope and plaintiff's 
notes, or  by charging the smie with its interest to Brasmell 
i z ~  stating the account between him and  defendant, n-hi:!] 

I plaintiffs offer and submits to (30 L 4 ~ ~ d  as to the ol7jcction 
of the release executed to the adniiuistmtor, the value of 
the security was not therehv impaired to the defendant. If  
no  release had been executed, the defendant could not have 
compelled Ar~nstrong's administrator to p l y  a second time 
to him a sum of rn0nt.y which he had paid over to Carter 
Pope at his own suggestion, and so the release complained 
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of worked no greater disability to defendant to recover thiq 
money than lie wns already in  by his own act. 

As to the disability alleged to exist in the fact of plain- 
tiff's having sold the mill tract, it is to be remembered that 
this was done after defendant's refusal to accept an  assign- 
ment of the mortgage, and in fact no difficulty exists as the 
1:laintiiT had i t  bought in at  the sale ar,d he  now offers to 
assign the mortgage passing the tract, or a t  the option of 
the defendant to account for and pay to him the price a t  
which it was knocked off, with interest thereon. 

After a full cor~sideration of the alleged grounds of disa- 
bility in  ille plaintiff to perform his part of the contract, 
we are of opinion lie was and still is able to assign his judg- 
inent and mortgage, giving the defendant all the benefit he 
was ever entitled to receive, save in reference to the pay- 
ments made to Carter Pope by Armstrong's administrator, 
and as to those jt ought to be taken that defendant has al- 
ready received so much of the security provided for in the 
mortgage. 

We therefore hold upon the facts found by His Honor, 
that the plaintiff is entitled to have tlie amount of his judg- 
ment on Carter Po1)e with the mortgage incident credited 
by the $351 received by him, applied as a counter claim to 
the extinction of the two notes given to defendant, and to 
have judgment for the difference. And to the end that such 
difference may be ascertained, i t  is referred to the clerk of 
this court to compnte the claim of the plaintiff under Ilk 
judgment credited as aforesaid and the amount of the two 
notes of plaintiff to defendant, and report tlie difference if 
any between them, and this case is continued for further 
orders and directions until the coming in of the report. 

Error. Judgment accordingly. 
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HETTRICK & BROTHER v. H. H. P A G E .  

I,gtin,ction-Fis7~e?.ies in Albemarle Sound. 

1. In injunction proceedings where the allegatioiis are not controverted 
in the answer, it is not error in the jndge to refuse to place the cause 
on the docket for a, jury trial. 

2 A restrnining order will not be granted when adequate compensation 
can be :ad in a proper action for the alleged illjury. 

3 T h c  act of 1375, ch. 11.:, (and ch. 153) rzgnlates the exercise of a com- 
~ n o u  riql!t of fishing in the waters of Albe~iiarle Sourid and imposes 
1i1nit:ttions npon the yocl-net mode in favoring seine-fisLerics on its 
sliorc. Otie cngagcd in the latter, has the right to stakes put 
up to opisrate the former, when his seine-fishery is interfered with by 
tlt em. 

(Beniarks of Smith, C. J., up011 the right to reinope obstructions from a 
highway without incarring pcrsoual liability ) 

(Jones v. i&yr7, SO N. C , 259; Qollins v. Benbzwy, 3 Ired 279 and 5 Ired., 
118; S'klaner v. gettrick, 73 N. C. 53, cited and approved) 

APPLICATION for an  Injunction heard a t  Chatnbers in  
Elizabeth City on the 1st day of November, 1879, before 
Gudger, J; 

Upon the facts set out in the opiniou of this court, His  
Honor refused the plaintiffs' motion for an  ir~junction and 
dissolved the restraining order theretofore granted, and the 
plaintiffs appealed. 

Messrs. W. A. Moore and A. M. Jloore, for plaintiffs: 
This is not the case of a n  ordinary injunction in aid of 

and secondary to another equity. I t  is to prevent irrepara- 
ble injury. Purcell v. Daniel, 8 Ired. Eq., 9. The relief here 
sought is to stay waste and destructivetrespass, 6 Jones Eq., 
83. See also 4 Jones Eq., 29 ; Eborn v. Waldo, 6 Jones Eq., 
112. 
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.Jlessrs. Pructen & Shaw and Giilliam & Gatling, for defend- 
a n t :  

Any extlusive appropriation of these waters for the pur- 
pose of fishing is unlawful, and is a nuisance which may be 
abated by any one interested. Collins v. BenDury, 3 Ired., 
279 and 5 Ired., 118; Skinner v. Hetfrick, 73 N. C., 53. There 
is no repugnancy between the act of 1875 and the former 
law-both had the same general purpose, the protection of 
t he  common right. Upon the nuisance created by plaintiffs 
driving down stakes, see State v. Purrott, 71 N. C., 311; 
State v. Dibble, 4 Jones, 107. 

SMITH, C. J. This action was commenced on the 12th 
day of September, 1879, and its object is to r e s t r a j ~  the de- 
fendant by injunction from removiug or interfering with 
certain stakes put up  in the waters of Albetnarle sound upon 
,w,hich the plaintiffs propose to hang their pod and pound- 
nets to catch fish. The stakes commencing opposite the 
plaintiffs' shore and extending about one thousand yards 
out into the water, are about three by six inches in  size, and 
separated from each other by short intervals, in a line, are 
driven some four or more feet into the bottom or bed of the 
sound, and the rret is stretched out and fastened to them, 
with several pounds or enclosures into which the fisb, ar-  
rested in their migratory movement up  the waters, and  
seeking an  outlet, enter ; and being unable to find their way 
out are taken up  with dip-nets. The defendant has pur- 
chased the shore on which an old but long disused .seine 
fisliery was operated and purposes to re-open it. Prepara- 
tory to commencing his fishing operations, the defendant 
finds i t  necessary to clear out theobstructions, among which 
are the plaintiffs' stakes, in the adjacent waters through 
which his seine must be drawn, and thrbatel~s and has di- 
rected his servants to take up  the stakes and carry them 
away from his seine-ground. The stakes were placed in  



JANUARY TERM, 1880. 67 

their preseat position several year:: ago by the plaintiffs, and 
have since remained and been used to stretch their nets 
upon, and are  necessary for that  purpose. The defendant 
has only recently become the owner of the land, of which 
the beach forms a part, on which the fishery is to be opera- 
ted. The a im and scope of the suit is to forbid and prevent 
the removal of the stakes, or  any interruption of the plain- 
tiffs in  their use, and the aid of the court is asked upon the 
ground that the consequence of the threatened act, if done, 
would be an irreparable mischief to them. 

These are substantially the facts presented in the com- 
plaint, answer and replication, so far as deemed material to 
the proper understanding of the action of the court in va- 
cating the temporary restraining order previously issued, 
and  denying the motion for an injunction, pending the suit. 

The  appellant's first exception is to the refusal of His 
Honor to place the cause on the sumn~ons  docket, in  order 
to a jury trial of disputed facts, and his proceeding, himself, 
to pass upon the evidence. The essential averments in the 
complaint upon which the equitable claim to relief depends, 
a re  not controverted in the answer, and there is no  such 
repugnancy in  the allegations of the parties as requi.res the 
elimination of issues and the intervention of a jury, a t  least 
in this preliminary stage of the proceeding, and i t  was e n -  
tirely proper for the court to act upon the case presented in 
the  complaint and to refuse the interlocutory order. But 
were i t  otherwise, the action of the court is sustained by the 
decision in Jones v. Boyd, 50 N. C., 258. I n  that case the 
defendant appealed from an interlocutory judgment, award- 
ing  a n  injunction and appointing a receiver to take posses- 
sion of the property in  dispute, and the court discussing the 
effect of the late constitutional amendment enlarging its 
jurisdiction, say : " Without undertaking to define the liniits 
to which our appellate power is carried by this change, i t  is 
sufficient to say, i t  embraces the  present appeal and requires 



us to ezamir~e ihe e & h e e  and do determine the ,fa&, as m i l  aa 
the law arising thereon, in  xevis i~~g k11e subject matter of 
the appeal." The dec~ee was accordingly reviewed and re- 
versed, 

The  pIaintlffs9 s e c o ~ d  and principal exceptioa involving 
the merits of their applimbiotn, is to the refusal of the  court 
to continue in force the se9training order until the final 
hearing of tbe cause, 

It does not appear that the  lai in tiffs wese engaged i u  
catching fish when they began t h e  action, or khen had any 
immediate need of the shakes tor spreading their nets, and 
that they could not replace a ~ p  which should be removed, 
i n  ample time for the fishing season, and at  a price easily 
ascertained and aneasnrahle in damages, and If so, they could 
in a proper action for the injury recover fu l l  and adequate 
eompeusatiola. Wit bout, therefore, conceding the plaintiffs' 
right to the reuledy sought, even upon the asmmption of 
the t ruth of the mat:ers set out in  kheir complaint, or that 
they show a case of irreparable injnry, entitling them to 
the exercise of the preventive power of the court, according 
to the usages of equity praclhce, we proceed to colrsider their 
clainl to protection upon its merits. 

Since the decision in the two appeals in C'olloZEim v. Benhry, 
3 Ired,, 377, and 5 Ired., 118, the law has been considered 
settled in regard to the right of fishing i n  the navigzsble 
waters of the state, and the results are sumruarized a i d  ap- 
proved in Skinner v. Hettlick, 73 N. C. ,  53, in  these words : 

1. " While the owner of a beach bas the right of drawing 
his seine to his beach i n  excluiion of others, get he cannot 
acquire the sole right of fishing independent of all others, in  
a certain portion of the waters of the sound." 

2. " At common law there could not be a several fishery 
in a navigable stream." 

3. " Every citizen of the state has the liberty aaud privi- 
lege of fishing" in the waters of Albemarle sound. 
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4. "The  regulation of the sight of fishing in navigable 
s t r eam is a pr.ope: subject of legislation." 

These propositions are sustained by the w u ~ t s  of Xew 
York and Pene~sylwnia in the cases cited in the argun~ent  
lor defendant. Lozclndes 7 .  Dickerzson, 34 Earbe, 586 ; Fi'id~ing 
Co. v. Cmte~,  61 Penn., 21. 

The general assembly has w~dertaken,  in  a degree, b j  the 
2ct of i l laxh 28, 1575, entitled "an  act in relatim to fishing 
in Aibem.arle sound and cer ta in  rivers," to  prescribe the 
t m n s  and maditions un:l?r which pocl-nets, requiring sta- 
tionary posts, may be nsed, and makes Ihe rights of this 
elass of fishermen subservient t9  t h x e  who operate their 
seines from the shore, in the manner intended by the de- 
fendant. The p w i s i o n s  of the act are in substance, as 
follo~rs : 

Section t-rs  m3km i t  ulilfttrful for ally person to scr, or 
Slslt :vith a. dntch or p d  net ' i~i thin half .a mile to the east- 
siard or w s t w w d  of the ontsi4e ~~ ind la s ses  or  watch-blocks 
of alzy seine-j,chea*y on said sound, and  seekion three requires 
the reuor-a1 cf al l  st&es " by the first day of J u n e  ~lexi. 
succeedillg t5e fishing sezson." 

S P C ~ ~ O Y I  fd3r declares that " i f  aily person Aa l l  set or fizh 
Gay dutch-uet or  pod net in  said sound in  violation sf this 
.net, i:e shall he gclilty of 2 misdemeitnor," p a r ~ i s h ~ b l e  with 
fine or .impi.isonizlent, and  he '%subject to a l)ennlty 
of three h.iundrxl dollars, recoriernhle by sL1it in the superior 
court of t112 omnty  wherein the offence shall have heen 
commiited." It also provides that  the sheriff " shall, when 
requested, remove any portion of such nets set or fished in  
violation of this 3ct, a t  th2 cost of the sffez~der, except those 
stakes heretofore driven down, which shall be removed by 
such sheriff at +he costs of the person r e q u e d n g  i f .  Acts 
18'74-'75, clz. 115. 

'Ilia act does not in teefms profess to  confer special o r  pe- 
culiar prit.i!eges upon those who employ pod-nets in fiching 
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nor is such its legal effect. On t l ~ e  contrary i t  imposes lim- 
itations upon this mode of exercising a common right, and 
forbids interference with "any seine-$shery i l k  operation on said 
sound," and this applies not only to fisheries worked at the 
date of the passage of the act, but to all that should be there- 
after opened and operated on its shores. TLe manifest pur- 
pose of the legislation is to regulate the use of a common 
right among those two classes of fishernien, and to encour- 
age the development of a great industry from which such 
large supplies of food are attained, and to protect i t  from 
needless rnolestation during the season for taking fish The 
preference given to seine-fisheries, whether because of their 
greater value and importance or that this mode of using the 
waters is not inconsistent with the common right in  others, 
while the use of pod-nets is, is recognized i n  the opinion de- 
clared in Ski~tner v. Heitrick, already referred to. I n  that  
ease the plaintiff sought to restrain the defendant from put- 
ting down and maintaining a line sf  stakes wed for their 
pod-nets which obstructed the plaintiff's seine in the waters 
adjacent to his bench, and SETTLE, J., says : ''.The defendant 
by driving stakes for a mile and a quarter into the sound, 
made an exclusive appropriation to his own use of that, portion 
of the sound, embraced within his pond, and  materially in; 
terfered with the common right of fishing as it had been 
enjoyed by all those operating the L o r ~ g  Beach fishery for 
many years.'' * * * " We are of the opinion that the  
plaintiff is entitled to have the defendant enjoined from ap -  
propriating exclusively to his owrt use any portion of the waters 
of the sound, without calling to his aid the act of 1874-'757 
which has already been referred to. ?Ve will remark, how- 
ever, that we think the legislature had the right to pass the 
act under its power to regulate the right of fishing,'' 

I n  this connection and as further evidence of the favoring 
disposition of the general assembly towards the seine-fisi~er- 
ies and of the public policy in  fostering and protecting them, 



JANUARY TERM, 1880. 71 

we refer to the act of March 17th, 1873, by the provisionsof 
which lands covered by navigable maters may be entered, 
and a preferable right acquired to the use of its waters for 
"drawing or hauling nets or seines therein for the purpose 
of catching or taking fish," by those who may make the en- 
try and by clearing out and removing " logs, roots, stumps 
o r  other obstructions," prepare and fit them to be fished. 
Acts 1874-'75, ch. 183. 

If then the defendant may require his seine-ground, un- 
der  the decision of the court and the act of March 2d, 1875, 
to be freed from the interfering stakes of the pod-nets while 
in  actual use, his right is not less clear to have them re- 
moved, and to relnove them himself, when necessary to put 
his fisl~ery in operation and in  making immediate prepara- 
tion therefor. This is all that the defendant intended to do, 
and this constitutes the gravamen of the plaintiffs' com- 
plaint. 

The  act requires that the stakes put u p  by the pod-net 
fisherman shall be moved by the first of June  next after the 

I fishing season, and his failure to do so subjects him to a ~ criminal prosecution and penalty. The presence of them in 
I , the  sonnd after that date is a puhlic nuisance, and this court 

is asked to assist him in maintaining i t  i n  violation of his I duty  under the law and to prevent its being abated. The 
propositiorl is a novel one and no court will listen to such , s n  application. 

While it is true as insisted for the plaintiffs that an  action 
will not lie against a person unlawfully obstructing a high- 

~ way, at  the illstance of one who has sustained no special dam- 
nge, and redress must be sought for the public wrong on be- 
half of the pnblic, it by no means follows that  a person ob- 
structed, or indeed any one else, nray not himself remove 
the in~ped i~nen t  to tiis passing without incurring personal 
liability to tire owner of the property removed. Certainly 
no court would entertain a claim for compensation for an  
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act abating a public nnisance, when no unnecessary darnage 
is done to the property removed. 

W e  think the court properly refused to make the restrain- 
ing order, and there is no error therein. 

No error. Affirmed. 

JAXES TV. GRANT Aclm7r v. WILLIAM A. REESE Adm'r. 

Consent Reference-Right lo Jury Trial. 

d reference by coi:sent is a waiver of the right to a trial by jruiy; ancl 
after the filing of the referee4 report, it is ewor t o  c o n t i n ~ ~ e  the cause 
in order to illlmv time for a j ~ u y  trial. 

(Stule v. Lindsey, 7s N. C., 199 ; Lde~.  v. Dezoey, 79 N. C., 1 ; Klutts v. 
Nchinz ie ,  65 25. C , 102, Ooerby v. 6. $. L. A.,  81 N .  C., 5 6 ;  Jones v, 
Boyd,  SO N. C., 25s ; Armfield v. Brozun, 70 N.  C., 27 ; Green v Cmlle- 
bzlry, It!., 20; A~J&so*L V. WJiitehead, 77 N. C., 418, cited and np- 
proved ) 

APPEAL from an  Order mude at  Fa11 Term, 1859, of 
NORTIIAMPTON Superior Court, by A v e ~ y ,  J. 

The facts constituting the basis of the decision in this 
court are stated in its opinion. The piaintiff appealed frolw 
the judgment of the court below, 

ilh. R. I'. Peebles, for plaintiff. 
,Ilessrs. Gillicrnt & Gatling, for defenda t l  t, 

SXITH, C. J. This action is brought on the bond executed 
by the defeudants on the appointment of the defendant, 
William A. Reese, as adlninistrator de bonis non, -iith t he  
will annexed of Martha Parker, by the plaintiff as admin- 
istrator cle honis ~zwn of Sterling Smith, sole devisee and 
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legatee under  her will, and  cl~arges  negligence i11 the  man-  
agement of the  estate and  a waste and misapplication of 
assets. Tlie answer denies the allegations of mismanage- 
ment  and waste, and a t  the return term a n  order was en- 
tered in  the  cause i n  the following terms : "Referred to n ' m .  
H. Hughes to state an  account and  report." T h e  cause was 
continued without a n y  report from the referel until  fall 
term, 1878, when the following order was made : " This  
cause conling on to be heard and no report having been 
nlade by the rrferee, it is nozu rrgreccl, that the  former rrfer- 
erlce be, and the same is hereby stricken out, and it i s j~ f i l t t l ier  
agreed, tha t  t l ~ e  cause be referred to T. TV. R I a s o ~ ,  E s q ,  to 
take and  state t h e  account bet'ireen the  estate of ! & t r t l ~ a  
Parker  and  JV. A. Reese, her  a d ~ ~ ~ i i ~ i s t r a t o r ,  and i t  appear- 
iug  that,  to ascertain how said account stands, i t  is neces- 
sary to take a n  acrount between said estate of TV J. EIarrell, 
her former administrator, the said T .  W. Mason will t a k e  
the  same also and  report to the next term of this conrt." 

I n  a c x r d a n c e  with this direction the referee stated the  
acconnt and  made report to fall term, lS'i0, separating a n d  
dis t inguis l~ing his findings of fact from his fintli:lgs of lam. 
with exhibits and testimony talien before himself' and t h e  
former referee, not necessary to be more particn1,trIy set o ~ t .  
N u ~ n e r o u s  exceptions were filed by the defendants a n d  a few 
by !,he plaintiff. Before the hearing of the  exceptions the  
following order was enterecl in  the  cause: " It appearing to 
t h e  court tlint counsel for defendants demands n trial bv a 
ju ry  ul~ol i  the  isiue raised upon the exceptions to the referee's 
report, l t  is ordered by the court, the cause be corltinued to 
the  next term of this court to the end tha t  i s u e s  may  he 
framed and  tha t  the  trial by jury may  be had." From the 
rul ing of the  court that  defendants are entitled to a. jury 
trial upon the  issues raised, the  plai~ltiff' ap1)eals. 

I n  considering the import of the  record wllich directs a 
continuance to the  end tl lat  a jury trial may be ha,], Tve 
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ha re  had some hesitancy in sustainiug the appeal, certainly 
none lies from an order of continuance, and the purpose for, 
which i t  is made does not change its character as a s i~nple  
adjourn~uent  r,f t h ~  further hearillg to another term. State 
r. Linclsq, $8 N. C., 499; I s h  v. Dewey, 79 N. C., 1. But 
upoli a fair and reasonable construction of the record, we 
think i t  must be understood to mean that the defendants' 
motion P-as allowed and the continuance follows as neces- 
sary to give effect to the ruling. The point tben presented 
is the right of the defendants to demand a jury trial of dis- 
puted facts arising out of exceptions to the referee's re- 
port. 

" I n  a. case involving complicated accounts," says PEAR- 
sos, C. J., delivering the opitiion of the court in Klutts v. 
McKemie, 65 N. C., 102, " the mode of trial under C. C. P. 
is by reference and the proceeding is in analogy to a reference 
to the clerk and m ister i n  the old mode of equity procedure, 
aud his report is to be jnally disposed qf on exceptions," and a 
jury trial could not be demanded. Aside from the force of 
this authority, we have already intimated that the effect of 
the recent constitutional changes may be to restore the 
power exercised by the courts of equity under the former 
system of disposing of exceptions to a referee's report with- 
out the intervention of a jury. Overhy v. B. & L. Associa- 
tiotc, 81 N. C., 56; Jones v. Boyd, 80 I%. C., 258, and JZetbick 
I-. Page, ante 65. 

But the reference here is by an agreement of the parties 
expressed upon its face,snd the right to hwvea jury pais u p o ~ i  
the facts, if otherwise it could have been claimed, has been 
waived. Armfield v. Brown, 70 N. C., 27 ; Green v. Castle- 
bury, Ibid., 20 ; Atkinson v. Tf71~itehend, 77 N. C , 418, and 
Overby v. B. & L. Association, supra. 

It must therefore Le declared there is error in the order 
allo~ving the defendants' delnand for a jury, and i t  is re- 
rersed. The record is very volunliilous and much of it 
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wholly unnecessary in elucidating the point presented i n  
-the appeal. I n  accordance with Rule 4, Costs of Appeal, the 
clerk will not tax the appellee with the cost of that part 
of the transcript sent up  which consists of the referee's re- 
port and the exhibits and evidence acco!npanying it. 

Error. Reversed. 

R. J. J O S E S  and others v. ADOLPH G'OHEN and wife. 

Deed of I n f m t  Feme Covert-Plead ing- P~act ice-Judgnmt-  
Xesne Pro$ts-I7~~p~ove~~xe~~ts-Cozi~tesy-Ter1ants in Com- 
mon- Ouster. 

1. Sinre the enactn~ent of section 8, chapter 37, of the Revised Code, the 
deed and privy exaolination of a feme cdvert has no longer the eRwt 
of an assurance of record, like a fine in England, but may be collater- 
ally impeacllerl on the ground of illfancy or other disability. 

2. In  ejectment, any deed produced as alink in the chain of title may be 
attaclted and invalidated by showing incapacity in the malier; and 
this without specially p1e:rding the irnpeaching facts. 

3. Where husband ant1 wife disaffirm a deed of the wife's land made by 
them, before the constitution of I868 and during the coverture, on the 
ground of the wife's infancy, and recover the land conveyed, jwig- 
ment should be i n  favor of the husba~ld for the rents and profits, with 
intereat from the time the annual rents fell due, less the purcllase 
money (which should be restorer1 to the defenclnnt)and the value of the 
permanent improrements niade by tbe defendant. 

4. One tenant in conl~non cannot sue another for taking possession of 
property to which each 118s the sanle and an equal right, when there 
has been no ouster. 

( FVoodbt~rne v. Gorrel, GG N. C., 82 ; Wright v. Player, 73 N. C., 94 ; 
P a u l  v. Carpenter. 70 N. C.,  502 ; Pick v. Pope, 81 N. C., 23; Houstoa 
v. Brozun, 7 Jones, 161 ; Wclson \-. Awztz, 70 N. C., 670; Jones r,  Car- 
ter, 73 iN. C., 143; Neely v. Neely, 79 N. C., 478, cited, commenteclon 
and approved.) 
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CIVIL ACTION tried a t  Fall Term, 1878, of CRAVEN Supe- 
rior Court, before Seymour, J. 

The plaintiffs are W. J. Jones arid wife Clara and Free- 
man S. Ernell, and the defendants are Adolph Cohen and 
wife Sally. The complaint alleges that  plaintiffs are the 
owners i n  fee of a tract of land in  Craven county, which de- 
scended to them from their grandfather, Moses Ernell, and 
known as lot No. 2 in the partition of his real estate, a i d  
that  defendants withhold possession of the same. The de- 
fendants deny the allegation, and say that  Adolph Collen is 
the owner in  fee of one-half of the land,to wit, that claimed 
by Jones and wife, havi r~g bought it from them in  the year 
1866, and received a deed in fee with the privy examination 
of the feme plaintiff. And that  by said purchase, Adolph 
became tenant in comn~on with the other plaintiff, Ernell, 
and in 1867, filed a petition against Ernell i n  the court of 
equity for a sale of the land ; that a guardian ad liton mas 
appointed to protect the interest of Ernell, then a ~ninor ,  
and a report being submitted that i t  would be to the ititerest 
of the minor to sell, an order of sale was accordingly n~ade,  
and the land sold for five hut~clred dollars on the 7th of 
February, 1870, on a credit of six and twelve nlonths; that 
Ernell became of age on the 14th of August, 1870, and filed 
a n  affidavit in the cause on the 7th of February, 1873, op- 
posing the confirmation of the sale, and admitting his oo- 
tenancy with Cohen; and the defendants therefore allege 
thzt  plaintiffs are not enticled to the possession. The issues 
and finding of the jury are embodied in the opinion. Judg- 
ment for plaintiffs, appeal by defendants. 

Messrs. Gwen & Stevenson and TI.: 17. Clark, for plaintiffs. 
Messrs. Manly & Son and Reade, Bunbee &. Busbee, for de- 

fendmts. 
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SXITH, (2. J. The plaintiffs, claiming to be tenants jn 
conl~non of the land described in their complaint, sue the 
defendants to recover possession and damages, as such, dur-  
ing their occupancy. The defendants, admitting the plain- 
tiff, Freeman S. Ernell, to be the owner of one moiety of the 
land, deny the title of the other plaintiff to the other moiety, 
and assert that they, by tlicir deed executed in 1866 and 
duly proved and registered with the proper privy examina. 
tion of tile wife, conveyed their estate and interest to the 
defendant, Adolph Cohen. The answer f ~ ~ r t h e r  alleges that 
the next year after the making of the deed, the said Adolph 
filed his biil in the court of equitj. of Craven against the 
said Ernell, then an infant, for partition and sale of the 
property so held by them in common, and that pursuant to 
a decree rendered therein, the same was sold, the sale re- 
portzd, and a nlotion to confirm was still pending in  the 
cause undetermined. Upon the trial four issues were sub- 
mitted to the jury, and their findings are as follows : 1. The 
feme bargtainor, Clara, was under twenty-one years of age 
when she executed the deed. 2. The defendant is entitled 
to t h r  sum of five hundred dollars, paid by him to the plain- 
tiff, W. J. Jones, a t  the time of the purchase. 3. The clam- 
ages sustained by the plaintiff for the withllolding of posses- 
sioll are fifty dollars per annum from the date of the con- 
veyance. 4. The value of the permanent improvements to 
the land is two hundred and eighty dollars. 

Upon this verdict the court adjudged that the plaintiffs 
are entitled to the real estate described in their complaint 
i n  fee sinlp!e, " and that they recover possession thereof," 
and also one hundred and thirty-two dollars and fifty cents 
for the detention, and from this judgment the defendants 
appeal. 

Kumerous points were made by the appellant's counsel in  
the course of the argument before us, of which such as are 
deemed material will be noticed : 
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1. I t  is insisted that the deed executed by the plaintiffs, 
Jones and wife, canuot be collaterally impeached by proof 
of unsout~driess of mind or the infancy of tlie wife, and the 
cases of R700dbza.ne v. Gowel, 66 N. C., 82, and W ~ i g h t  v. 
Player, 72 N. C., 94, are cited and relied nn .  These cases do 
sustain the proposition coilter~ded for, and in the last the 
defence of the infancy uf the wife at  the time of m a ~ i u g  the 
deed and the takiug her privy examination was set up  to 
defeat its operation and disallowed. The  decisions proceed 
upon a construction of the words of the enactment in force 
w11en the deeds were proved and the wife's examination 
had, declaring that such deeds, after registration, " shall be 
as valid in law, to convey all the estate and title which such 
wife may or shall have in any lands, tenements and hered- 
itaments so conveyed, wllether in fee simple, right of dower 
or other estate, as if done by -fine a7td ~ecovery, or any other 
means whatsoever." Rev. Stat., ch. 37, 5 9. The force and 
effect of these latter words, it was held, gave to the privy 
exaniination the sanctity and conclusiveness of a judicial 
determination which could only be reversed by some direct 
mode of impeachment. If the deed under review had been 
authenticated under the provisions of the same statute, the 
authorities would be decisive. But, in  fact, the probate, ex- 
ail~ination and registration were in  1866, when the stetute 
had been superseded by section 8, chapter 37 of the Revised 
Code, in which the operalive words that controlled the in-  
terpretation of the former law are entirely omitted, and the 
substituted section. after prescribing how tlie real estate of 
married women may be conveyed, declares that such deeds 
"shall be valid in law to convey ail the estate, right and 
title, which such wife may have in the said lands, teneinents 
and hereditaments." These words are nearly identical with 
those contained in section one, in  which it is provided that 
all deeds, proved and registered as therein directed, " shall 
be valid and pass estates i n  land without livery of seizin, 
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a t t o r ~ ~ m e n t  or other ceremony wl~atever." W e  are uot a t  
liberty to su1)pose this changed phraseology was aimless or 
a c c i d e ~ ~ t a l ,  and ~ t s  only apparent purpose seems to be to 
place all deeds, by whonlsoever made, upon the same foot- 
iug  a n d  ope11 to l ike deteuces. This intent  is pl;iinly 111a11- 
ifest in  the present law wl~icli  onig prescr~bes the forms to 
be observed i n  conveying thc estates of married women, a n d  
leaves t h e  effect of their deeds to be go~erl le t i  by the law 
applicable to the deeds cf persons w l ~ o  are i ~ o t  under di:a- 
bility. But. R e v ,  ch. 35, 9 14. Thus  a l ~ n u l l i n g  a discrim- 
ination against those who are peculiarly elltitled to its pro- 
tectioll i n  their person and  property. It is true, Woodbt~nre 
v.  Gowel was decided in  January ,  1875, after t l ~ e  alnenda- 
tory acts were passed, and of' course could not have been i n  
contemplat,ion of the law-making power, but in nscertnini~lg 
its will frolri an  examination of its enactme~tts  a ~ ~ d  tlie 
language employed to express it, our  deductioli of all iiiterlt 
to do away with a11 ullrtrits~ll~tble d i sc r imina t io~~  seems log- 
ical and just. 

In Pad v. Cmpenter, 70 N. C., 502, also cited, the  deed 
was made i n  1864, subject to the  provisions of the Revised 
Code, and  RODMAN J. delivering t l ~ e  oyiliioii, speaks of the 
rbchnowiedgment and exaininatioil as ' , a  judicial act " and  
tha t  such deed wheu duly taken is " a n  assurance of record, 
l ike  a fine in  England"-citing Woodburne v. Gowel. B a t  
llis attention seems not to have been called to the  change 
in the  phraseology of the statute applicable to that deed and 
the  tola1 absence of all reference to a " fine and recovery " 
i n  deterrniuing its character and  effect. Besides, this mas 
not  a point in the cause, the  sole question being whether the 
appointee of the  rnilitary authorities of the  United States 
then i n  possession of the  locality where the  act was clone, 
was legally conzpeterit to take and certify t h e  ucknowledg- 
merit and  privy exalnination. JjTe can:lot, therefore, regard 
t h e  dictum as binding upon us. 
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2 I t  is n e s t  insisted thnt infancy, if a ~ a i l a b l e ,  cannot be 
ert  up to defeat the  deed ul~lcss specially brought forward 
and relied or: i n  a repl ic~~t ion,  and  then  only by the feme 
herself. I n  J7icJ;. v. Pope, 81 N. C., 22, it is said '* that  to 
her husband's innnagelr,ent and pro te~ t ion  are entrusted the  
iilterests of the wife in  a n  iidversal.y suit  and  in the absent.e 
of co l lu~ ion  or fraud on his part with the  plaintiE, the  judg- 
ment  must lse coliclusire as to antecedent matters and as 
eflectual as in  other cases. More esper+ially must this be so, 
since the  I:EW dispenses wit11 a guardian or p~.ochcili anai and  
now leaves to l l i e n ~  nlorle to set vp ctnd establish a n y  defence 
tha t  either may have against the  plaiiltiff's demand. 

T h e  learning on the subject of p l e a d ~ n g  derived from the 
old pr21etice is inapplicable to the  present system. The  an-  
swer der~ies  title it1 Jones and wife to one half of tile land 
and  alleges an assignment of their estate to oue of the  de- 
fendants. The  defence is sornewhat analogous to the  old 
pleas of the  general issue and libertlm tenoilentuna, the aver- 
ment  being that  though a moiety of t h e  estate once be- 
lringetl to thc feme ylaint~ff ,  i t  passed by tlic deed of herself 
slid husbuud to t l ~ e  defenclant Adolph. It is i n  the  nature 
of a cor~fessioli and avoidance, and  by C. C. P., Q 103, no 
replication is necessary, unless the  court on the defendant's 
tnotion sliall so order. The  deed is unnecessarily set out ru 
t l ~ e  answer, instead of being offered i n  evidence on the trial 
of t h e  controverted allegatio~i of the  complaint, but this 
specific recital does not c l~ange  the  proofs ~ v h i c h  may be 
offered in either case. The rule itself which required in-  
f'lncy to be specially pleaded under   he former practice, ap- 
])lies to executory co~ltracts whose obligations are sought to 
be enforced by action, but  i ~ o t  to executed ins t ru~nents  when 
the  encluiry is as to their operation and  effect. I n  ejectment, 
a n y  deed produced as a Iink i n  the  chain of title may be 
attacked and invalidated by showing incapacity i n  the  
m a k e r ;  and this, without any record specification of the 
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nature of the obligation. This objection is therefore un- 
tenable. 

3. The next question to be considered is as to the judg.. 
ment which should have been rendered on the facts found 
by the jury. I t  is not disputed that the defendants are en- 
titled to have the assessed damagLs reduced by the value of 
the permanent improvements. We think also the defendant 
Adolph, as he loses the land by the election of the feme 
grantor to avoid her deed, llas a right to the return of the 
purchase money he has paid. This sun1 after extinguishing 
the excess of one-half of the damages above one-half the 
value of the improvements, is the individual debt of the 
plaiiltiff W. 3. Jones, for whicln the said Adolph is entitled 
to judgment against him, and interest should lJe allowed on 
the purchase money from the time of payment arid 011 the 
several annual rents, as each becomes due. The application 
of the money received by said 15'. J. Jones is applied to half 
the annual rents because those rents, as the value of the us6 
and occupation, beiong to hitn as husband. The act of 
1833 (Rev. Code, ch. 50 § 1) does not deprive the husband of 
his estate by the courtesy initiate or consummate of his wife's 
lands, nor take away his right to therents and profitsduring 
the marriage. Houston v. Brown, 7 Jones, 161 ; Wilson ve 
drentx, 70 X. C., 670;  Jones v. Curter, 73 N. C., 148. 

The plaintiff Ernell cannot recover in  this action for a 
tortious possession and withholding, because the facts do 
not support the allegations as to him made in the complaint. 
H e  has no: heen ousted, nor his title denied. The defend- 
ant  Adolph entered into possession under a deed, operative 
until avoided, conveying an undivided half-part, not as sole 
owner, but as a co-tenant with him, and without some act 
of ouster or exclusion, one tenant in coIninon cannot sue 
another for taking possession of property to ~ h i c h  each has 
the same and an equal right, and his only remedy is for an 

6 
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account and division of the profits. Neely v. Neely, 79 N. 
C., 478. 

I t  will be referred to the clerk of this ccurt to state the 
accounts between Jones and wife and Adolph Colien, and 
report to the court upon the basis herein indicated, to the 
end that judgnierlt final may be rendered. 

Error. Judgment modified. 

JOHN C. WITHROW v. AARON V. BIGGERSTAFF and otllers. 

Terznnts in Common- Owtei-- Title-Pleading. 

1. Where one tenant in common sues his co-tenant to recover lancl, if 
the defendant controvert the plaintifl"~ title, he thereby admits the 
ouster. If he does not dispute the title, he should aclniit i t  in the 
pleadings and deny the ouster. 

2 .  If the title be admitted in such controversy and can be seen with re2- 
sonable certainty, the verdict ahoulcl set forth the undivided share to 
which the title is apparent, and the effect of a judgment thereon wo111il 
be to  put plaintiein possession with defendant. 

(Piercr v. Wanett, 10 Ired., 446 ; Lenoir v. South, I d ,  237 ; Shaw v. S h q -  
ard, 6 Ired., 361 ; Cloud v. Webb, 4 Dev., 290 ; Thomas v. Garvan, I d . ,  
223 ; Coaington v. Stewart, 77 N. C., 148 ; Haljord v. Tetherow, 2 Jones, 
393 ; Hargrove v. Powell, 2 Dev. c& Bat., 97 ; Parsley v. Nicholso~z, 65 
N. C., 207, cited, distinguished and approved ) 

CIVIL ACTION to recover possession of Land tried a t  Au- 
gust Special Term, 18179, of RUTHERFORD Superior Court, be- 
fore Buxton, J. 

The land claimed in the complaint consists of six adjoin- 
ing tracts containing in  all three hundred and eighty-two 
and a half acres, and once belonged to James Withrow who 
by deed dated January 24th, 1863, conveyed an undivided 
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one-half in the whole to his son Jason R, Withrow, and by 
deed d a k d  February 19th, 1875, conveyed the remaining 
undivided one half interest to another son, Thomas J .  With- 
row. Jasbn and Thomas by par01 agreement ran a provis- 
ional line across the land from east to west, and Jason occu- 
pied the part lying south of the line, and Thomas, theother 
part on the north of the line. 

The plaintiff in support of his title offered in evidence ,z 
deed to hin~self from Jason H. Withrow, dated June  15th, 
1871, for ooe urkdivided one-half interest in said three hnu- 
dsed and  eighty-two and a half acres, and theu with a view 
So estop the defendant read in evidence a deed to defendant 
dated December 7tl1, 1372, from said Jason for a similar in-  
terest in  the same land, and proved that defendant mas i n  
possession atld had been ever since the date of his deed-on 
that side of the line previously occupied by Jasoii, that is, 
011 the south eidg of the lins. 

The  defendant in  defence olffered in  evidence a deed of 
release and  quit claim dated January Ust ,  1876, from Thos. 
J. Withrow and wife, ~ h i c h  covered by proper metes and 
bounds that  part of said land on the south side of the line, 
and now occupied and claimed by the defendant, who after 
obtaining his deed from s a d  Thomas and wife and before 
the institution of this action reconveyed eighteen and three- 
quarter acres of the same land to l'hos. J. Withrow. I t  was 
agreed thta,t the plaiutiff has never been in $he actual pos- 
session of any  part of the land, 

Upon this state of proof and admissions of the parties, 
H i s  Honor intimated a n  opinion that the plai&iff could 
not recover in  this action because the defendant had con- 
nected himself with the other co-tenant, Thomas J. With-  
row; and so, was not a trespasser. I n  deference thereto the 
plaintiff submitted to a laonsuit and  appealed. 
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AVessm. RoQe & Hoke, for plaintiff 

.Nessrs. We /. ~.?Ioon~go?azery and B e a d q  Bllsbee ck Burbee, fol 
defendants : 

The parties are tenants in  common, tire division of the 
l a ~ d  by par01 being void, Mecllin o, Eteel~, 75 N. C,, 154. 
Anders Y. Aders ,  2 Dev., 525. It is familiar l e a n ~ l n g  that 
m e  tenant i n  common cannot sue the other for possessiors 
unlms there is an actual ouster or some act of exclusion. 

ASHE, 3. I t  is co~~ceded in the argument of tills case 
that the plaiirtifT and defendantsare tenailts in coinnlon of 
tile l a d  in controversy, The po~sessiori of one tenant in 
common is the poss~ssiou of the ~ t l l e r .  And it is therefore 
held that  one tenant in  common cannot sue another unless 
there is an actual ouster. By an nctual ouater is not meant 
tile expulsion from or keeping out of the  possession by real 
force, but it may. be illfesred fern circumnt~nces ; which 
eircumstances are matter of evidence to be left to the jury, 
as for inslance. the eutry of one tenant claiming the land a4 
his own and continuing in the sole possession for twenty 
Tears or more, witl~out any entry, claim, or a swt ion  of right 
to any part of it by his eo-tenant. Clo.rrd v. @ebb, 4 Dev., 
290; Thoma8 v. Gnrmz, Id., 223 ; @ovi,zgtm v. Stewart, 77 N. 
C., 148. So, a denland to be let into possession and refusal 
or any  hindrance by the  one denant in possession to the en- 
t ry of the other. But thzt one tenant in common may 
n~ain ta in  a n  action against anotlier, s n  ouster must either 
be proved or admitted by the pleadings. Ha~o~ord u. Tetherosl~, 
2 Jones, 393. TI:e dcre:1d::tiil i l l  our case s a p  the action 
cannot be sustained became the plaintiff has made no de. 
mand to bs let illto possession and there is no evidence of 
an ouster. The plaintiff replies, i t  is true ha has made no 
demand for the possession and has prmred no actual ouster, 
but defendant has made that unnecessary by admitting an 
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dctual ouster in  his pleading, which answers his purpose in 
this action. 

According to the practice under our  former systeru, when 
one tenant in  common sued another for possession of land 
held i n  commou, if he uneat~t to dispute the title of the plain- 
LifT's lessor, he mas required as  in other cases to enter into 
the  common rule and cor~fess lease, entry arid ouster; but 
when he  did uot dispute the title of the lessor of plaintiff as 
his co-tenant, he might obtaiu upon af idavi t  leave of the 
court to enter specially in to  the common rule, stipulating 
to confess lease arid entry only, not ouster, unless a n  actual 
ouster should be p rwed  on the trial, Adamsou Ejectment, 
66 ; -Ycc~groae vv. Powell, 2 Dev. & Eat., 97. If the defendant 
enter  into ),he speciai rule, then i t  was incuniloerlt 011 tlie 
plaintiff before he could effect a recovery to prove on t h e  
trial  a n  actual ouster, or circumstances from svhi L I one 
might  he presumed. But if lle enter into the general con- 
sent sale, then he col~fessed tlie ouster, and i t  mas unneces- 
3ary for the plalritiff to prove i t ;  i t  was admitted by the 
pleadings. And although the old action of ejectment with 
its fictions is abolished arid one fo r~n  of action adopted for 
all cases, the essential principles of pleading at coniulon law 
have riot been abrogated by the code of civil procedure, but 
still remain and have only been modified as to technicali- 
ties and matters of form. See Puldey v. Nirhobon, 65 N. C ,  
20'7. Therefore, in  actions to recover land, in analogy to 
qec tment  under the former s j  stem, where one tenant in 
common is sued by his co-tenant, if he does not dispute the 
title of the plaintiff, he should in his answer admit  the title 
and  deny tlle ouster; but if he  0 1 1 1 ~ ~  coritroverts the title, 
that  must be taken as an admission of tlie ouster. 

The case of Hdf0roa.d v. Tethe~ow, s21prc4 may seem to mili- 
taw against this position, hut  we think that case is distin- 
quisllable from ours on that point. There, the defendant 
pleaded not guilty, and  his eriteringil~to the consent rule was 
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not set out i n  the record ; and the court held it was not at  
liberty to assume that he admitted an "actual ouster." The 
plea of not guilty did list necessarily deny the title of plain- 
tiff. I t  only denied that the defendant  as a trespasser and 
that the plaintiff had a right to the possession. There are 
many cases where the plea of "riot guilty" did not l,ut the 
title in issue-as for instance, where no demand was made 
for possession before action brought, when one was necessary 
or when the lease under which the defendant claimed Kas 
niiexpired, $c. But in our case the title of t he  plaintiff 
is expressly denied in the answer. 

I t  was objected on the arguineni that as the plaintiff sues 
for the whole of the land withiu t l ~ e  boundaries of hie deed, 
the effect of the judgment will be to dispossess the defend- 
silt of that part. But not so ; for being a tenant in  coanmon 
with the defendant, though he may declare for the  whole 
and not for an undivided moiety, he  has not a u  absolute 
right to have a verdict for the whole, but tlle jury way ren- 
der such a verdict, and leave the plaintiff to proceed a t  his 
peril under the writ of possession. The  more correct course 
is said to be, w h e n  the extent of the title can be see11 with 
reasoilable certainty, to set forth in the verdict the undivi- 
ded share to which the title is apparent, and to enter the 
judgment accordingly, the effect of which will. be to pnt l , i ~ n  
ill possession v i th  tlle defendant. Pime v. Il'uvttt, 10 Ired., 
446; S1m.u v. Shepard, 6 Ired., 361; Lenoir v. South, 10 
Ired., 231. 

Tbere is error in  the opinion intimated by His Honor.. 
The nonsuit must be set aside and a new trial had. Let 
this be certified. 

Error. Z7ej2 iqae de taozlo, 
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C. C. DUREIAX v. P. L. SPEEKE 

1. Under the lwndlorcl nnd tenant act, Bat. R e v ,  ch. 6-1. 4 13, a contract 
of lease for fire years was entered into, and the lessor in default of' 
payment of the rent proceeded to secnre the snn~e under tlze amencla- 
tory act of 1877, ch. 283 ; Held. that the latter act only chaugecl the 
lesqor's mnedy and does not a&ct the sabctantial rights of the parties. 

1. Wliere by an agreement in writing under the former act (as here) or 
in parol under the latter act. a lien is created on the crop to >ecure 
rent, the crop is deemed to vest in the possession of the lessor nntilpay- 
nlent of the rent. 

3. And the right to enforce this lien cannot be defeated by the lessee's 
clnirning the crop as a part of hih personal property exemption. 
(IVhether the claim to such exemption ~roulcl prevent t he  lessor from 
retaining the crop for damages for a breach of condition in thc eon- 
tr:~ct-Q~rcere ?) 

(T-iii!zto?a v. H i d o n ,  Phil., 410, cited and approved.) 

CIVIL ACTION tried a t  Fall Term, 1878, of CLEAT-ELASD 
Superior Court, before Schedc, J. 

'llie plaintiff and defendant, on the 15th of December, 
1874, entered into a written contract whereby the plaintiff 
leased a tract of land ta, defeudailt for five years, beginning 
on the  first day of January next thereafter, at a rent of une- 
third of all the crops raised on the land to be delivered to 
plaintiff at Shelby, with other covenants on the part of de- 
fendant for cultivation of the land to the best advantage, 
and for certaiil work and  reparations to be done on the 
premises. 

A t  the cud of 1Si7, the plaintiff, on the allegation of the 
!lon-paymel~t of the rent for that  year, and the nail-per- 
formance of some of the stipulations in the lease, brought 
an action in a justice's court to recover the rent claimed, and  
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for damages by. reason of the alleged breach of the stipula- 
tions ; and on affidavit of the plaintiff of removal of the 
crops raised from the premises, the justice of the peace issued 
an order fol, the seizure of the same. Afterwards, on motion 
of defendant, the said order, under which the officer had 
taken the crops into his possession, was mcated and the 
 lain in tiff took an appeal to the superior court. 

In  the superior court the record states, it was admitted 
that only eleven dollars and seventy-nine cents of the juclg- 
lnent i n  the justice's court was for rent, and that the balance 
was for damages for non-compliance with the terms of the 
lease, and that defendant did not have five hundred dollars 
worth of personal property, inclusive of his portion of 11 e 
crops grown on the lands, On these adnisslons the court 
held that defendant was entit!ed to his exemptions, and that 
the statute passed since the nlaki i~g of the contract, in so far 
as i t  authorized a seizure of the crops fiir the damages due 
plaintiff for breach of the stipulations in  the lease, was un- 
constitutional, but xvas valid in respect of the rent. And 
accordingly i t  was adjudged that the sheriff retain and apply 
enough of the property seized to pay the sum of eleven dol- 
lars and seventy-nine cents, admitted to be due for rent and 
the costs, and return the surplus to the defendant, and from 
this ruling the defendant alone appeals. 

Jh. W. J. A1Zb~,tgo7nery, for plaintiff. 
Zessr s .  Hoke 13 h h k e  and A. Euruell, for defendant. 

DILLARD, J. The plaiu tiff not having appealed, no ques- 
tion is or can be made in this court as to the correctness of 
tile ruling in respect of the uncoi~st i t~~tior~al i ty of the 
statutes allowing the crops to be seized for the damages as- 
sessed and included in the judgment, and therefore it is not 
necessary that we should consider and pass upon the opin- 
ion of His Honor adjudging the crops to that extent exempt. 



But  the defendant having appealed, ft is claimed on his 
behalf that  the  court erred i n  adjudging the crops raised to 
be liable to s e i ~ u r e  for the  rent due h r  1877, clear of his 
r ight  of persoiinl property ese~npt ions  

T h e  solution of the quest iw p r ~ - t ~ ~ t e c i  i:rt olves an in-  
qu i ry  into the rights of the  parties uni ler ~ ; i e  -t,ltutes upon 
the  subject of rents applicable at the t ime + t h e  seizure un-  
der their coutract. 

By the  act of 1868-'69 to be found i n  B:it R e v .  ch.  64, $ 
13, i t  is enacted tliat a n y  lessee of land m a r  agree il: writiog 
to pay the lessor a share of the crop to be grown on t l ~ e l a n d  
dur ing  the terui, as ren t ;  or  to give him a lien on the whole 
crop or any  part  thereof as a security for tlie performance cf 
a n y  stipulation i n  the lease. And wile11 the  lessee so agree. 
i t  is enacted tha t  such charge or such crop shall  be deemed 
a n d  held to be vested i n  possession of the  lessor m d  liis as- 
signs, a t  a l l  times until  such lien shall  be satisfied or dis- 
charged, and the remedy of claim and  delivery is gi\-en the  
lessor to recover the possession against the  lessee if aiiy part 
of the  crop is removed from the premises witliout the con- 
sent of the  lessor. 

T h e  col~tract between these parties was made i l l  Decem- 
ber, 1874, for the term of five years, and  the agreement to 
pay one-third of the crops as rent, together witii other stip- 
ula t io~ls ,  was set forth and  expressed in  a writiiig executed 
a t  t h e  time, a n d  by force thereof, under said act of assembly, 
t h e  crops were deemed to be in  the  plaintiff's possession and 
h e  h a d  the  right by action to be pu t  in  possession of such 
par t  as was removed without his consent u ~ i t i l  the  rent was 
satisfied ; and the deferidant had the  r ight  to h a r e  tile resi- 
due  returned to him after the payment of the  rent reqerved. 
By the statute aforesaid under the contract one third of the 
crop belonged to the  plaintiff with a lien on all  until  paid, 
and  two-thuds belonged to defendant to beconle clear of the 
lien on the paytneiit of the rent. That part of the  crop re- 



90 I N  THE SUPREME COURT. 

ycisite to pay the rent,  by the  law in force a t  the t ime the toll- 

tract was made, was not and tiever couid tie the property of 
the  clefendatit, and  be subject to be clairued as an exemption 
agninst the  rent. 

Such beiug the rights of the  parties respectii-elp under  
said chapter sixty-four, section tliirteen, in forze a t  the  date 
of the  contravt, we will now inquire what alteration, if any,  
was made i n  reference to the contract of t!le parties by the 
acts of 1176-"77, ch. 283, which was the act in force a t  the  
t ime the order of' seizure complained of was iswed. 

Th is  act had no effect to impair  or in jur ioudy alter a n y  
substantial r ight  of the defendant i n  that  portion of the  crop 
11 hich belonged to the  plaintiff as rent. T h a t  rnucll was 
not defendant's property and  could never be, and  the wliole 
was under lien ntider Eat. Rev., ch. 64, Q 13, until  plaintiff's 
re:it was paid as  we have  seen. Aiid the  rights of defencl- 
a n t  and the liability of the crops were precisely the  sarrie in  
this respect under  the  act of 187G-"7i as under the  act ir; 
B,it. Rev., ell. 63, Q 13; except that  rent agreed to be paid 
verbally mas [jut 011 the  same footing wit11 a written agree- 
ment.  T h e  only izlteration with the  exception aforesaid ef- 
fected by the Iast act was i a  the  remedy. Tha t  act p r ~ v i d e d  
a remedy for the lessee, i l l  cabe the lessor takes posession of 
tlie crops, to get back his portion of the  same, a n d  i n  case 
of coutroversy as to the  claiin of rent and  the a m o u n t  
thereof, i t  provides the  mode and  form i n  wlilcll tha t  matter 
may be cleternlined, ~ r i t h  a provisioli for an order of seizure 
of the  crops duriilg the  litigation, i n  case neither of the  par- 
ties gives baud conditioned for the  forthcoming of the  s a n e  
a t  the elld of the proceeding. 

TThaterer belongs to the remedy may be modified or al- 
tered a t  the  pleasure of tlie legislature, if the obligation of 
tlie contract is !lot thereby iu~pitired, nor  a n y  substantial 
r ight effected; provided a sufficient remedy is left to the 
parties according to the  course of justice, as it existed a t  the  
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time the contract was made. Cooley Coust. Lim., 287 atid 
238; IIinto?~ v. Fzinfon, Phil., 410. 

I11 tlie case before us, the additional, more efficient and 
speedy remedy provided by the  act of 1876-'77 had no ef- 
fect to alter or change the lien created by the lam in force 
at the clzte of the lease, and deprived the defendant of no 
advantage or right. And it  seems to us that  the order of 
seizure, issued to the sheriff i n  the course of the remedy 
provided, gives the defendant no just cause of complaiut, 
and is not obuoxious to the objection of being unconstitu- 
tion in  respect of any effect i t  had on his contract of Decem- 
ber, 1874. 

We hold, therefore, that His  Honor was not in error in 
I~olding that defendant's right of exe inpt io~~s  did not include 
so much of tlie crops as was required to pay the rent, and in 
holding that  the act authorizing the seizure as a part of the 
remedy in the enforcement of plaintiffs's lien was not un- 
constitutional. There is no error. Let this be certified. 

No error. AErmed.  

RALPH P. BUX'I'OK r. THE COXJIISSIONERS O F  RUTHER- 
FORD. 

The coiistitntion provides that the salaries of the jndges shall not be 
diniinished during their continuance in ofice The additional com- 
pensation of one hundred dollars given to a snperior court juclgc by 
the act of 1869 for services in holding a special term, is a part of his 
salary; Heme ~ect ion four of the act of 1879, ch. 240, which provides 
for a recluction thereof, considered ceparately, is u~lconstitntional ; but  
tahen in connection with section seventeen of same chapter, its opera- 
tion is postponed mltil such time as the constitubion ceases to give pro- 
tection. 
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COXTR~VERSY submitted withont action under  the  Code, 
$ 315, and heard a t  Chambers on t h e  29th of Deceiljber, 
1879, before Scl~enck, J. 

T h e  following facts are  set out i n  the  case agreed: 
Tha t  the plaintiff is a judge of the  superior court, resi- 

dent in  the  fourth judicial district, duly elected and  corn- 
nlissioned and qualified i n  1874. T h e  defendants are the  
board of co~nmissioners of Rutherford county i n  this state, 
duly elected and qualified. T h a t  upon application of the  
defendants a s1)ecial term of the  superior court for the couiity 
of Rutherford was called. and his excellency, the  governor 
of the  state, by authority of law, did issue a commissiolz to 
the  plaintiff, to open and hold a special terin of said conrt 
on Monday, the  4th day of August, 1879, and to continue 
the same until  the  business of said court shnuld be disposed 
of. T h a t  t h e  plaintiff by virtue of said cornmi$sion did on 
the 4th of August, 1879, open the special term of said court 
for said county, and continue for one ~ e e k  and four days, 
until  a l l  the  business rras dispatched, and tobk the  clerk's 
certificate in due form to that  effect. Arid that  the  plaintiff 
has made all necessary and proper demands upon the  proper 
county officers of Rutherford county, for legal compensa- 
tion for his services i n  holding said special court, which 
demand has been refused by the defendants, upon the ground 
tha t  no  cornpensatio~l was due  him for such services from 
the county of Rutherford. 

T h e  question submitted to the  decision of His Honor  was 
" Is Judge  Buxton entitled to pay from the  county of R u t h -  
ford for holding said special court?"  It was agreed that  if 
H i s  Honor should be of opinion with the  plaintiff, then he 
should reiider judgmellt for the plaintiff for one Ilulidreii 
ant1 sixty-six and two-third dollars and five dollars costs, 
with mandanizls to defendants to pay said j u d g n e n t  and 
costs; and  i f  with the  defendants, then he  should reiitler 
judgment  against the  plaintiff for the  costs, viz : five dollars. 
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His Honor rendered judgment in  behalf of the plaiutiff 
against the defeudants for the sum of one hundred and 
s~xty-six and two-thirds dollars, and three dollars costs, 
from which the defendauts appealed. 

illessrs. Batchelor, Reude and Newimon, for plai 11 tiff. 
KO cour,sel for defendants. 

ASHE, J. Was this judgment erroneous? U7e think it 
was not; and in considering the case we will first address 
ourielves to the i nquiry-what was the compensation al- 
loved. by law to the judges of the superior courts? Tlie 
first act on the subject is that of 1869, ch. 46, 9 5, which 
fixed the salaries of the judges of the superior courts a t  
twenty-five hundred dollars a year, in  full compensation for 
all judicial duties which are now or may bereafter be as- 
signed to theln by the general assembly; and for holding 
a special term of tlie superior court the judge shall r ece i~e  
ninety dollars for each week, to be paid by the county in 
nhich  tlie special term ie held, on the production of the 
certificate of the clerk of said court;  so that the compensa- 
tion or sal:iry fixed by that act was twenty-five hundred 
doliars a Sear and in addition thereto ninety dollars for 
each n-eek in holding the special courts. The fifth section 
of chapter 273, of the acts of 1868-'69, provided that for 
holding a special court the judge should be entitled to re- 
ceive from the commissioners of the county in which the 
court is held, his expenses a t  the rate of one hundred dol- 
lars per week, as his compensation for holding said term, 
TTe do not think it was the purpose of the legis1,iture to 
:nake the compeilsation cumulative, and the ac, being in  
conflict with the latter clause of the sixth section of the act 
of 1868, repeals it, making the compensation of the judges 
of the superior courts twenty-Eve hundred dollars a year 
for all judicial services, except for holding special courts, 
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a n d  for tha t  service one hundred dollars per week i n  addi- 
tion to the  regular salary. Th is  was the  compeosation es- 
tablished by law for the  judges of the  superior courts wllen 
the  plaintiff was elected judge in  lhi'4. 

Cut it is contended on t h e  part  of the defendants tha t  the  
fifth section of chapter 2 i 3  of the  acts of 1868-'69, was re- 
pealed by the act of 1879, ch. 240, $ 4, which provides: 
" T h a t  the  judges of the  superior courts shall each have a n  
annua l  salary of two thousand five hundred dollars, pdya- 
ble quarterly, viz:  on the  first days of April, Ju ly ,  October, 
a n d  January  i n  every year i n  full compensation for all  
judicial duties which are now or may hereafter be assigned 
to them by the general :issembly. T h e  governor in assigil- 
i n g  the  judges of superior courts to hold extra and special 
terms thereof, shall  observe as near  as may be a n  equal di- 
vision of labor among the several judges." But  we do riot 
th ink  i t  was the intention of the  legislature that illat act 
should apply to those officers whose compensatio~i was pro- 
tected by the constitution, for i n  section seventeen of tlie 
act,  i t  is provided tha t  " this act shall  be in  force from and  
after its ratification. or as soon thereafter as the  coristitution 
a n d  the laws passed in  pursuance thereof will permit." T h e  
legislature evidently had i n  view when they enacted tha t  
section, tha t  the  compensation of the  judges could not be 
climinished d ~ r i n g  their continuance in office, and  tlierefoi e 
t h e  operation of the  act as to them,  was postponed un t i l  
such time as t h e  constitution should cease to give them 
protection. 

I f  this be not the  proper construction of that section, then 
the  fourth sectiol; of t h a t  act is uaconstitutional so far as  i t  
relates to the  term of office of those judges then in office, 
because i t  contravenes tha t  provision of the  constitution 
contained i n  the  twenty-third section of the  fourth article 
of t h e  constitution of 1868, a n d  i n  section eighteen of tha t  
of 1875, which declares " t h a t  t h e  salaries of the  judges s l ~ a l l  
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not be diminished during their continuance in  office." But  
here the question occurs, does the  tcriu " s a l a r ~ "  iuclatle 
the  compcusntion given to the  judges for holding speci,ll 
terms of tlie court? If i t  does the  section is ~ ~ ~ ~ c o ~ ~ s r i t u -  
tional. 

To~nl inson  i n  his law dictionary defines salary to be .' a. 
recompense or consideration inacle to a person for his paii,s 
a n d  industry ill anotller man's business." Acior t i~ng tllell 
to this definition of the  term, tlle compensntion of one hull-  
clreri dollars given to the judges of the  superior courts for 
tlieir s e r ~ i c e s  in  holding the  special courts, to be paid b ~ -  tile 
coinniissioners of the county in ~ ~ h i c l ~  the  courts are  lield, 
is a part  of tlleir salary. 1 1 1  this view cf tlie case, we hold 
there was 110 error in tlie judgment  of the  conrt below. 

Let this be certified to the  superior court of Rutherfort1 
county, tha t  jodgment may  be entered for the  plnintifj anrl 
tha t  a writ of mandamis map be issued to the defer~dalits 
according to the  case agreed and  in  conformity to tllis 
opiniou. 

No error. A6rmecl.  

I n  the mxtter of WILSON WALKER. 

1. It is ~ ~ n l a w f u l  to imprison for inore t l ~ a n  thirty drip for :L conte~npt of 
conrt. Bat. Rev., c11. 24, 5 2. 

2. Where the xnsm er to x rule to 41on- ccawe n 11- one shonld not be nt- 
tached for colltelnpt 11egxtives under oath any intentional (lierespect 
to  the court or purpose to obstruct its process, the rule slroulcl he clis- 
charged. 

(Ex Pa~ te  Xoore, 63 N .  C., 397; Bmd v. Bond, 89 N. C . ,  07, cited and 
approved.) 
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PROCEEDISG for Contenlpt, heard a t  Chambers, Spring 
Term,  1879, of P A P Q ~ O T A ~ K  Superior Court, before Awry, J. 

Upon the hearing the court adjudged thnt  TValker was 
gai l ty  m c 1  ordered hiin to be imprisoned, from which judg- 
ment  11c appealed. 

Drr,r,an~, J. On the petition-of Quentin F. Simpson for 
a w i t  of 1lc1berr.s c o l p l ~ s  to get his daughter,  Eliza Simpson, a 
writ nns issued dircctecl to E ~ n i l y  Corbet a n d  TYilson 
Walker,  cornmancling them to produce the body of the  child. 
with the  cause of her  caption and detention, before the  judge 
of the  superior court on the first day of April, 1879, a t  cham-  
hers i n  (lie tow11 of Edcnton, -which writ was returned exe- 
cuted on Walker and  not found as to Corbet. A t  the  return 
day  Walker  appeared before His Honor without the  child, 
and on that  day another writ Tyas directed to issue to the  
same persons re tur l~able  a t  cha~nbers  on the  16th of April, 
together with a rule to show cause w h y  they should not be 
fined for n contempt in  disobeying and  avoiding the former 
writ ,  and this writ was duly served on both of the  parties. 

On the next  day, to wit, on the  2nd of April, Walker made 
aflidavit of the  willingness and purpose of himself a n d  
Emi ly  Corbet to surrender the  child, and offered to do so if 
an order of the  court to tha t  effect mere made, and thereupon 
t h e  court ordered'that they deliver the  child to one Jackson, 
t h e  agcnt of the  father, and pay him twenty dollars, and also 
pay t l ~ e  vther costs on or before the 17th day of April, and 
i n  default thereof, tha t  they appear before h im a t  a time and  
place named and show cause against being attached under 
the  rule which had already been served on them. 

Under  this order Walker and  Corbet waited upon tlle 
agent  of the  father and  paid hiin the  money required, and  
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Walker delivered the child to Jackson, and the child being 
frightened and clil~giilg to Mrs. Corbet, her grandmother, 
Mrs. Corbet refused to let him take the child but offered to 
go to Norfolk where the father mas and deliver the child to 
him. This was assented to by the agent and also by the 
father by telegraph, and accordingly on the 10th of April 
Jackson, the agent, and Mrs. Corbet took the boat and went 
to Korfol';, and on t l~e i r  arrival Mrs. C'orbet retained counsel 
and took out legal proceedi..gs against the father to recover 
compensation for raising the child. 

After these proceedings, notice was given to Walker that 
the rule for contempt wliich had been served on him would 
be insisted on, and pnrsuant thereto Walker attended before 
His Honor on the return day and filed an  answer to the 
rule, and on the hearing His Honor found as facts that 
IValker, on the sewice of the writ of habeas c o ~ p u s  on hiin, 
caused notice of such service to Le sent to Emily Corbet, in  
whose possession the cl~i ld was, in order to enable her to 
avoid service on herself, and that Walker since he  was put 
under the rule to answer for an alleged contempt, aided in 
sending Emily Corbet to Virginia, and in there instituting 
legal proceedings with intent to hinder, delay or. prevent 
the execution of the orders of the court. Upon these facts 
i t  was adjudged by the court that Walker was guilty of con- 
tempt and he mas sentenced to imprisonment in  the jail for 
ninety days, from which judgment the appeal is taken. 

I n  cases of alleged contempt out of the presence of the 
court, the practice is to have a foundation laid by facts shown 
forth by affidavit or otherwise, constitutiug a prima facie 
case, and then by a rule to put the accused to show cause 
against the attachment by an a n w e r  denying the alleged 
facts, of which he had notice in the rule or on t t ~ e  record, or 
excusing his conduct ; or where the gravameu of the charge 
rested on intention, by a disavowal of the imputed purpose. 
4 Blk., 286 ; 3 Whar. Cr. Law, 3449, 50 ; Ex parte Moore, 63 

7 
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N. C., 397. Accordilig to tlle answer filed, Walker acquitted 
himself from a n y  charge of wilful disobedience to the  writ 
i n  the non-production of tlie clrild before His  Honor  on t h e  
1st  day of April, by t h e  fact thnt he had never h n d  tlie poe- 
session arid control of her,  and of this opinion x a s  H i s  
Honor,  as he found no fact lo the  co~l t rary in his judgmel~ t .  
and hence as  to this point i t  is to be taken that TValker per- 
sonally was guilty of no contempt But i t  is fount1 hv the  
court below tha t  TTTdker, on t h e  service of the  writ on 
him caused nolice of such service to be sent to Emily 
Corbet who had the custody and control of t h e  child, i n  
order tha t  she might  avoid the service of the writ on her,  
and tha t  Ile, since the  service of the rule to F ~ ~ O I T  cause, 
aided i n  sending Emily Corbet to Vlrginia. and in the  in- 
stitution of legal proceedings in  tha t  state, with tlie intent 
to hinder,  delay or prevent t h e  execution of the  orders of 
the  court, and herein i t  is claimed t h a t  Walker was con 
structivelj  guilty of a disobedience of the  writ. 

Manifestly as to both these grounds of contempt the  ex- 
istence of a n  illtenti011 to hinder and obstruct tlle service of 
the writ on Emily Corbet was requisite. VTdker  may have 
given notice of the  servive of the  writ on him with no in-  
tent thereby to aid or encourage Corbet to get out of t h e  
way of the  sheriff. And as to t h e  aid given i n  sending h e r  
to Virginia with the  child, and in the  institution of s u ~ t  
there, ~t had been agreed on by the father and his agent, 
Jackson, that  Mrs. Corbet should go with the  child to Nor- 
folk, Virginia,  and  deliver her to tile father, and i t  may be 
that  the  aid gi\-en was upvn t h e  humane intent to deliver 
the  child to the father rather than to a stranger with whom 
she was unwilling to go, and not u!~on any  intent to obstruct 
or evade the  order of t h e  judge. 

How this  essential fact of intellti011 i n  the constitution of 
the  contempt was, was a matter within the  breast of Walker, 
and one to  which h e  shoulcl have been requ;:-et2 :o purge 
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himself in  answer to the rule, or  on special interrogations 
put  to him by the court; and if he was not so required, then 
His  Honor should not have proceeded to adjudge the con- 
tempt unless on refusai to respond by Walker. Rut as we 
understand the rule and the answer thereto the said Walker 
fully acquitted himself by averring on his oath that if his 
course in  the matter was wrong, i t  was through ignorance 
and with no disrespect to the court nor disposition to dis- 
obey His Honor's orders and decrees. 

The  judgment pronounced was certainly erroneous (if 
otherwise correct) in that i t  subjected Walker to imprison- 
ment for ninety days instead of thirty days as limited by 
act of assembly. But all intentional disrespect to the court 
and  purpose of hindrance or obstruction to the process of 
the court having been negatived by the answer, in our opin- 
jon the court should have discharged the rule and not pro- 
ceeded to find intents contrary to the answer and adjudged 
any  imprisonment at all. E7x parte Moore, suqra; Bond v. 
Bond, 69 N. C., 97. 

Error. Reversed. 

R. 0. BURTON, Administrator, V. FANNIE CONIGLAND and 
others. 

A testator devisecl certain land to A shbject to an us~~fructuary interest 
in one B nntil the said A should reach the age of twenty-one years ; 
and if A should die leaving no child then over; Held, 
(1) %hat the effect of the will is to  vest the estate at once in A. 
a-2) That the contingent limitation over in the event of the death of A 
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he learing no cl~ilcl. must  be restricted to a death occ~ming during 
the testator's life-time or the clc~isce's minority. 
(3) That in either event the result is the same, vesting ail absolote 
estate in I. 

(Hilliard v. K m m e y ,  Bus. Eq., 221 ; Dacis v. Pnrlcer, 69 N. C. ,  '271 ; Ba- 
ker y. Pender, 5 Jones, 351; F d e r  r. Fulier, 5 Jones Eq., 223; Webb 
7. Weehs, 3 Jones, 270 ; Sass T. Freemnn, 3 Jones Eq., 22.1 ; McDanieE 
v, &IcDcrniel, 5 Jones Eq.. 331. cited aud approved) 

SPECIAL PROCEED~SG to sell land for assets commenced 
in the Probate Court of HALIFAX County, and heard on 
appeal at  Chambers on the 12th of December, 1879, beforc 
,Seymou~, J. 

After proceediilgs were had according to law, the plain- 
t i 8  as administrator of Edward Conigland, deceased, sold 
the land and Robert P. Hervey became the purchaser, hut 
refused to comply r ~ i t h  the terms of sale upon tbe ground 
eet out in the opinion, to wit, that a good title could not be 
made by the administrator. Tllereupon a rule n-as served 
013 the purchaser to show cause why he sliould not pay the 
amount bid, and upon the hearing the probate judge held 
that a good title rould be made, and ordered Hervey to com- 
ply with ttle terms of sale. He appealed from this order to 
the judge of the district who affirmed the judgment, and he 
then appealed to this court. 

ilh. 1710s. AT Hill, for the plaintiff. 
ililessrs. Duy R. Z~Uic~~fe,., for the rcsponden t. 

S~IITH,  C. J. Tlie pkintiff,  aadulinistrator of Edmird 
Coniglancl. filed his petition in  the probate court against the 
heirs at law for liceilse to cell the lailcls of the intestate, and 
under a decree therefor; sold a tract known as the " Pope 
Place," and estimated to coiltain four hundred and fifty- 
two acres, to Robert P. Hervey, at  the price of two thousand 
dollars. The latter refused to comply with the terms of 
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sale, alleging that the intestate did not have an estate in  
fee in  the premises. The  plaintiff reported the sale axid the 
failure of Hervey, and thereupon the court declaring its 
willingness to confirm the sale when the conditions were 
complied with, directed a rule to be served on the purcha- 
ser, requiring him to show cause why he had failed to do 
so. In  answer to the rule. Herrey showed that the land 
formerly be lonpd  to one TTilliam Doggett, who died i n  
1835, leaving a will in  which he devises the same as follorw : 
" I give and bequeath to my nephew John H. Ponton, my 
tract of lastd on Quankey known as (' Longs," and which I 
purchased a t  the sale of the clerk and master i n  equity. My 
friend Mungo T. Pollton is to haxo the use and benefit of 
said tract of land until he, the said John H. Ponton, arrives 
to the years of twenty-one. If he  dies leaving no child, I 
give i t  to his brother TITilliam Ponton, 3Jnriah and Mary 
Ponton. Should they die leaving no child, I give i t  to 
brother Henry Doggett." 

The devisee, John H. Ponton, who at  the time of the tes- 
tator's death Ras but eight years of age, on attaining his 
majority came into possession under the will, and by his 
deed of August l s t h ,  1856, purporting to pass the elitire 
estate in  fee, with full warranty, conveyed Ihe land to b'il- 
liam B. Pope, and on the same day Mungo T. Ponton re- 
leased to him all his interest therein. Subsequently Pope 
conveyed to the intestate the land now in controversy, par- 
cel of that, devised by the testator Will ian~ Doggett and 
conveyed as aforcsaid. 

The only queqtion presented by the respondent is as to 
the sufficibncy of the title derived undes the will and thence 
transmitted to the intestate. The probate judge decided 
that  the devisee took an  estate in  fee and overruled the de- 
fence. On appeal the judgment was affirrnccl by the judge 
of the superior court, and from this ruling the responcleut 
appeals to this court. 
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The argumeut for the plaintiff' and the numerous suthor- 
ities upon which it rests, are collclusive of the question and 
render i t  needless for us to pursue the subject in detail. 
Tne effect of the clause is most clearly to vest the estate in  
the devisee, John H. Ponton, at  once, deferring however 
his enjoyment of its profits, wl~ich are meanwhile given to 
another, until he reaches the age of twenty-one years. The  
contingent limitation over, " if h e  dies leaving no issue," 
must be restricted to a death occurring during the testator's 
life-time or his own minoritg,and in either event, the result 
is the same, vesting an absolute estate in  John H. Ponton. 
The opinioil of the late B. I?. Moore, a most learned and ac- 
curate lawyer, given in reply to an inquiry of the intestate 
as to the construction of the clause, some years since, and 
read in the argument of plaiutiff's counsel, limits the eon- 
tingency " to his dying and leaving no issue before he as- 
rives a t  full age." The  subject is most elaborately and ably 
discussed by the late Chief Justice, with his usual Force and 
clearness in Billiard v. Ken~izey, Busb. Eq., 221, and the fol- 
lowing conclusions reached: ' I  When the estate is defeasi- 
ble and no time is fixed on at  which i t  is to become absolute. 
and the property itself is given and not the mere use of it, 
if there be any intermediate period between the death of the 
testator and the death of the legatee, at  which the estate 
mag fairly be considered ahsolute, that time will be udopkd; '" 
c .  g., a gift to A if he arrives at the age of twenty one, but 
if  he  dies without leaving a child, the property is to go to 
5, the intermediate period is adopted, and the gift is abso- 
lute at  his age of twenty one," quoting from Home v. P~Z~CC~IS, 
2 M. $ I<., 22. And again, "if there be no intermediate 
period and the alternative is either to adopt the time of the 
testator's death or tlle death of the legatee gener,illy,at some 
time or other whenever i t  may happen, as the period at 
wllich the estate is to become absolute, the former will be 
adopted unless these be words to forbid it, or some consider- 



JAXUARY TERM, 1880. 10 3 

- 

at ioa to turn the  scale in f a ~ ~ o r  of the  latter, e. g. a gift to A 
b u t  i n  case of his death to R, the  t ime of the testator's 
death is adopted as  tlie pel-iotl a t  wliic!l the  bequest to A 
Lecolnes absolnte." referring to several cases to sustain the  
doctrine. 

T h e  same principle is afErmed and applied alike to real 
and personal estate i n  Dncis v. ParLe,., 69 N. C.,  271. See 
also the other cases cited for the  plaintiff-Baker v i 'mde~,  
3 Jones 351 ; fidler v. FulZci-, 5 Jones Eq., 223; Wehh v. Weeks, 
3 Jones, 279; Vi~r.s v. Ft-cenzm, 3 Jones Eq., 221 ; LlfcDctniel 
v. McDaniel, 5 Jones Ell.. 351 ; 2 Fearne on Retn., 339;  
Hon~e v. Pillaus, 7 Con. Eng. (311. R e p ,  238. 

I t  must be declared there is no error i n  the ra l ing in the 
s~ lper io r  court :itrd this wi l l  be certified that  the  cause may 
I ~ c  proceeded wi th  accurcljn:; to law. 

No error. Affirmed. 

T1IOXA.j J .\IERONT v. 11 L. JIcIN'rYIiE and another .  

CIVIL L 4 ~ ~ ~ ~ ~  t ~ i e d  a t  Fnl! Term,  I S T O ,  of Romas  Supe- 
rior Court, before GiJ~t~ell, .J. 

It is alleged in t l ~ e  coinplaint tha t  plaintiff recovered 
ceveral justice's judgments against the  defendant, AIcIntyre, 
ntnuunting i n  all to 8335.75, principal money, and caused 
executions to be issued thereon which were returned m11a 
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J I E R ~ N Y  c. SICISTYRE. 

bona; tha t  JIcIutyre, after beconling t h u s  indebted to plain- 
tiff; purchased of one West a house and  lot for five hundred 
dollars, and  paid the  money and procured the deed to be 
made to his co defendant, Jennie  Finger,  without any  val- 
uable consideration moving fro111 her, a n d  that  5IcIntyre 
was insolvent a t  tlie tiine. 

T h e  action is brought on the idea, (the judgment debtor 
having no estate or right i n  the  land affected by a lien 
under  the  judgment or capable of being reached by execu- 
tion) tha t  h e  has the right of action in the nature of a bill 
in  equity to f o l l o ~  the t n o n ~ y  of his debtor which has beern 
converted into the land as a gift to Jennie Finger.  

T h e  defendants filed separate answers, and the  facts nec- 
essary to constitute the 1 Iaint~fT's cause of action being de- 
nied, H i s  Honor  submitted the  following issues to the  ju ry :  
1. Was the defendant X c I n t ~ r e  indebted to the plaiutiff 

i n  judgments on clnin~s contracted prior to Xay ,  1376, and 
only $12.08 paid thereon ? 

2. Did JlcIutyre have West to execute a deed for s a ~ d  
land to defendant Jennie without consit3eration on her  pa r t?  

3. Was lllcIntyre i i l so lv~nt  a t  the  t ime of the  executioii 
of the deed from Sirest to F inger?  

T h e  jury being out considering of their rerdict  when His 
Honor  Ieft the  bencll late in  the evening, it was agreed that  
tbe clerk might  take the  verdict, arid they har ing  agreed 
came before the clerk and responded to the first issue, "yes," 
to t h e  second, "no," and to tbe  third,  "yes," and n7ere dis- 
charged, some remaining io the  court room : ~ n d  others going 
out in to  the  street. Jus t  after the discharge of the  jurv, one 
of them in conversation with p1ailliiff"s counsel remarked 
tha t  t h e  jury \yere satiified that  no  con-illeration had been 
paid by when the co~lnsel told the  juror, if that  was 
so, they should not h a r e  respoiicled " no" to the  second 
issue, aiid suggeqted to the clerk and to said juror and some 
five other3 still i n  the court room, that the jury ought  to be 
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got together tha t  they might  correct their finding. There- 
upon the jury were assembled, and after retiring for some 
minutes returned and delirered a verdict i n  the  affirmative 
on the second issue. The  judge was sent for, and  atter ex- 
a m i i ~ i r ~ g  the jury touching t l ~ e i r  finding, directed tlre last 
verdict to be recorded. Defendants moved to cet aside the  
verdict and award a new trial, and upon hearing affidavits 
and firldii~g the  facts as above stated, the court refused to  
set aside the  entire verdict, but  set aside the  finding on the  
second issue, and ordered a new t r ~ a l  as to the  same, a n d  
the  defendants appealed. 

J. ill; ilfcCorklr, for plail~tiff. 
Jh-. Kew Craige, for deferidants. 

DILIARD, J., after stating the case. T h e  error assigned 
questions t h e  r ight  of the court below u r ~ d e r  the establi~lictcl 
rules a n d  practice of the co,~r ts  to grant  a new trial as to 
one of the  issues, leaving the veiclict to stand a s  to  the  
clthers. 

I t  is not necessary tha t  we go into t !~e inquiry nh? ther  
the change of the  finding froni a negative to an  affirm a t '   re 
response ou the second issue by the jury i n  couseqnence of 
the  conversation of oi?e of the jurors with the  plaintiff's 
coucsel, and on suggestion to that effect, ~ i t i a te r l  the  ver- 
dict and required the court as a matter of law to v t  it aside 
i,z tcrto, or was a matter of such weight ~ n e r e l ~ ,  as His  Honor  
might  give to i t  111 the exercice of his divret ion in p s s i n g  
on the  m o t ~ o n  for a new trial. M'e are of the  opinion. 
whether the  change of the rerdivt under  the c i rcvmstancc~ 
vitiated i t  or not, His  H f ~ n o r ,  as h e  decided to set i t  aside, 
should have done so and granted :I ncw trial geuewlly,  nnd 
not restricted i t  to t l ~ e  secorltl ikwe only. 

I t  is settled tha t  a court may in  some casesgrant a partial 
new trial, and the  rule on the subject as established by the 
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decisions of this court, is, " that  if the jury omit to find a 
matter which goes to the point of the issue, the  new trial 
must be in toto, but  R hen all the material issues are fouud 
correctly a ~ i d  the error does [lot touch the merits, the court 
m a j  award a writ of ~ l i qu i ry  or a restricted new trial to 
c o ~  rcct the e r r ~ r . "  fIoln~es v. Godl~i ,~ ,  7 1  N. C., 306, and tlie 
anthorlties there cited. 

111 this actloll there were tllree essential f&s in the  plain- 
tifi's cause of action, to wit, the purchdse and paymeilt for 
the iand by NcIntyre out of his own means, the procurement 
of' titie to be made by West to Fingcr without valuable con- 
siclerc~tion proceeding frorn her, and the insolvency of Me- 
I n t j r e  a t  the t i n ~ e  of the conreyance. I t  took all three to 
constltuie a case for the pla~:~tiff,  and the non-existence of 
either one ot the facts, if so found, mas fatal to the action. 
The absence of a consideration paid by was essential 
to l ) l ~ n t i f f ,  equdly  with and not more thau the other facts ; 
nnd the jury 21s to this importarit fact involved i n  the secoud 
i-jsue ill thelr first verdict i n  eft'& found that there was a 
consideration, which en t~ t led  Finger to judgment; and in  
tl~c.~r sxond  verdict they fouud ill substnlica that  there was 
no cons~deration, arid 011 this and t l ~ e  other findings the 
p1:111111ff' was entitled to judgment. Ewdently, then, the  
nev  trial granted of the  second issue was on a point which 
uot merely touclied the rne~ i t s  of the action, but mas its 
celitral point. without which and the other facts i n  his 
favor the p l n l ~ l t ~ f l  cou d i ~ o t  recovar. Applying the rule 
c-st,iblisl~ed 111 I-Polmes v. Godwin, the new trial granted should 
have been e r ~ t i ~ e  and not limited to this single issue. 

According to the case of appenl the court found as facts 
t:iai the jury in their firsi verdict delivered to the clerk by 
coi sent 01 partles found the second Issue i n  favor of the de- 
fentlant, Finger, and were discharged and  dispersed, and  
thai  i n  coilsequence of a conversation of a juror with the 
plai~ltifYs counsel, the  jury were got together and again re- 
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tired upon the issues, and on their seco~lcl verdict found the 
same issue differently. Upon these facts His Honor, from 
a suspicion that the changed verdict on the second issue was 
influenced, or may have been, by the conversation of the 
juror with the plaintiff's counsel, awarded the new trial to 
the extent of that issue ; but the jury in tbeir second verdict 
resmnded on the other issues as well, and if in  preservation 
of the purity of jury trials it was proper to set aside the ver- 
dict at  all, i t  should bave extended to the whole case. 

We declare our opinion to be that the court was in  error 
ill granting a new trial restricted to the second issue merely, 
and that i t  should have bcen of all the issues. The judg- 
ment is therefore affirmed as to the grant of a new trial of 
the second issue, and reversed i n  so far as i t  refused a new 
trial of the other issues in the cause. Let this be certified. 

Error. Reversed. 

P E O P L E S  XATIOXAL BANK v. JOHX D. JIeARTHVR and others. 

Amendment of Record-Appeal. 

1. A. court has power to amend its record hy inserting w h t  has been 
oniittecl to  make it speak the truth. 

2. Where an action was brought in a justice's coiut against A and K ancl 
an  appeal taken f l ~ l n  the judgment recovered but no ii~eruoranduui 
thereof entered on the justice's docket, it i~ competent to the superior 
ronrt  r~pon proof to  a~neni l  the record to show that in fact only oue of 
the defendants appealed. 

(Phill@se v. Higclon, Busb. 380 ; Ashe v. Xfreato?, S Jones. 2%: Thomas v. 
V o m d c ,  64 N. C., G57 ; Cheatlwm v. Crews. 81 X. C. ,  343 ; Rrozolt v, 
lia~ckins, 65 N. C., G45 ; State v.  C k ~ 6 l e .  70 N. C.,  6% Wo* v. Uaris* 
74 X. C . !  507, cited and approved.) 
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CIVIL ACTION commenced before a justice of the peace 
a n d  tried on appeal a t  Spr ing Term, 1879, of CUMBERLASD 
Superior Court, before Xck'oy, J. 

T h e  plaintiff el~dorsee brought this action before a justice 
of the  peace against the  defendant, John  D. hIcArthur, tile 
acceptor, and  the other clefelidants con~posing t h e  pnrtner- 
sh ip  firm of \T. D. Smith L !  Co., as endorsers, to recover the  
amount  due on a draft of one E. Page for one hundred and  
thirty-five clollars, on which a payment of twenty five dol- 
lars  ha,d been inode and credited. T h e  plaintiff entered a 
~ ~ o l l e  p ~ o s e p i ,  as to E. J. Hardin,  one of the  alleged copart- 
ners, and  recovere(1 judgment against the  other defendants. 
F r o m  the  j u d g m e n ~  a n  appeal mas taken, and a n  undertalc- 
i n g  entered into by t h e  individual inembers of the  firm and  
the  said Hard in  i n  the sum of two hundred dollars, to pay 
such sum as the  plaintiff might recover in  the  superior court 
according to the  provi~ions of the  code $ 5-42. 

0 1 3  the  trial i n  the superior court the  plaintiff recovered 
judgment  against the  defendant, Nc i l r thur  alone. and there- 
upon moved for j u d g m e l ~ t  against the  surety to the  under-  
taking on the  appeal. Th is  was . esisted on the  grouncl tha t  
the  defendants ATT. D. Smith & Co , were the only appellant, 
and  the appeal had been prosecuted with success. There was 
no memorandum of theappeal entered on the justice'sdocket. 
T h e  counsel for defendants moved to a r n ~ n c l  the  record co as 
to show tha t  7V. D. Smith $ CO. alone appealed, and  offered 
the  affidavits of the  justice anri of Nc i l r thur  and  others in 
proof of the  fact. The  plaintiff opposed the introduction of 
the evidence for incompetence, and insisted t l ~ t  the  justice's 
re turn was concl~isive and co~i ld  not be corrected o r  contr't- 
dieted. T h e  court heard the  testimony a ~ i d  fousld as a fact 
tha t  McArthur  did not appeal, and ordered the  amend tuerlt 
and refuqed to give j n d g n ~ e n t  on the undertaking, a ~ i d  the 
plaintiff appealed. 

,7h. B. Fuller, for plaintiff: 
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,4s to changing the proceedings by par01 proof, Long I-. 
Tteazer, 7 Jones, 626; It'c~de v. Odeneal, 3 Dev., 4-23. The 
revision in superior court is only of judicial proceedings, 
Corn'a v. Kane, 2 Jones, 291 ; and an undertaking on appeal 
is not a judicial proceeding, the clerk miglit take it, Bat. 
Rev.; Weaver r. Hamilton, 2 Jones, 345. d n ~  correction 
lnust be by direct proceeding for that purpose, Doyle v. 
Brown, 72 K. C., 395 ; and even if i t  could be upon motion, 
the issues of fact are triable by jury. 171uwill r. Ht~n~plz~ey, 
76 14'. C., 414. 

11~. A? W. Ray, for defencla~its. 

S~IITH, C. J. The undertaking is executed by 17. D. 
Smith and J .  &I. Smith (who constitute the firm) and E. J. 
Hardin, and is so drawn as to apply to the appellants as 
such whether a part or all of them appealed ; and n-it11 the 
explanatory amendment, is discharged by the plaiutiff's 
failure to obtain judgment against the principals in tile 
superior court. I t  is not denied that the court possesses no 
power to alter the provisions of the contract or relax any 
one of its obligations; and while abstaining from this, it is 
not less a duty to make the record a trutEiful narrative of 
v h a t  occurred and to correct a n  inadvertent error. The 
duty is imperative? and it would be most unjust by a false 
speaking of the record to enlarge the liability into which, 
with the understanding of all the parties, tlie surety has 
entered, because of an erroneous recital in the statement of 
f x t s  by the justice who first tried the cause. The  only 
question then is as to the right of the judge to make the 
amendment, and of this there can be no doubt, as a few 
references will be suflicient to show. The general doctrine 
with its limitations is stated in Phill ip v. Higdon, Busb. 
380, and Ashe v. Streator, 8 Jones, 256. 

A summons returnable before the clerk may be made re- 
turnable before the court in  term time and thus give juris- 
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diction. Thonm v. IVoomack. G4 N. C., 657;  Cheathanz v. 
Crczvs, 81 N. C., 343, and  cases cited in the opinion. 

An insufficient affidavit 011 which an  attachment has is- 
sued may be amended. R~owv v. H~~zoI~ im ,  65 N. C,, 6-15. 

A change may be made in  the plaintiff in the warrant 
tried before a justice and removed to the superior court on 
appeal, by the eubstitution of tile state i r ~  {;lace of the over- 
seer of the  road in  the latter court. State v. Cc~z~ble,  70, 3. 
C., 62. 

But  the correctioll of false recitals of facts should be in 
to the truth. W d f e  v. Davis, 74 N. C. 597. 

The cases cited by the plaintiff's coul~sel are ]lot i n  poiut. 
It is not proposed to contradict a record by par01 evidence 
but to correct a false recital i n  the record itself. Thus  
amended, there was no breach i11 the contract of the  surety 
and the court properly declined to render judgment against 
him. Tliere is no error. 

S o  error. Affirmed. 

JOHX XI. WILLIAXS and others v. DAVID KIVETT. 

1. This court mill coneider on appeal only such esceptions ar mere r m d t '  
on the trial. 

2. In locating a. grant n-here the description of the land is indefinite, 
pnrol testimony that * 'A pine ~ t i ~ n q  ~iinetg yxdq below a bridge oil 
Little r i ~ e r  '' was the beginning of the f i r~ t  line and " an old rn,zrliccl 
corlier " (tho~igh no natural object is called for a t  that point) was the 
end, is competent to Be coneiderecl by the jury in fixing the termini of 
the first line and its correspondence with the conrce ancl distance called 
for in the deed. 
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WILLIAMS v. RIVETT. 

3. Where the grant in snch cace describeil lmcl as ncljoininp M river and 
beginning on the river btznli, below a britlge on the river, and the cotut 
below escll~cled the above ericleace. thic conrt intimate 11po:l the an- 
thopity of Bector~ V. C l ~ e s n ~ ~ t ,  4 Dev & Bat., 335. tlmt if the e~ idcnctb 
had been properly ruled ont, the 1rg:il eRect of the clesc~iptix e n 01 ilc 
would be to fix the beginning at and immrtli,~telv beio~t the hlitlge. 

(Briclgers v. Bidgers, GD X. C., 451 ; Adcl1ngtm v. Jonec. i Jowu .is2 : 
S n f i  d v. H w t r n ~ ~ l ~ ,  .5 Jonec, 185 ; Y'opp172g v Sc~cllcr, Id..  357 ; IIlc- 
Donald v. X c C ~ r ~ k ~ l ' ,  S Jones, 1.78 ; Becion T Chesnllf,  4 Dev. R- Bat.. 
335, cited and approved ) 

CIVIL ACTIOS to recoyer possession of Land, fried at Fa1 I 
Term, 1879, of CCJ~B~I:LASD Superiqr C'ourt, before &y- 
mO?LT, J. 

The facts material to the points clecidccl are set out in the 
opinion of this court. TTerdict for defendant, juclgn~ent. 
appeal by plai~ltiffs. 

Hessrs. A? /I/' R a y  and B. Fullc~, for plaintiffs. 
~Meesws. Guthie & Cum-, for clefendant. 

S ~ ~ I T H ,  C. J. The plaintiffs' claim title to the land in 
dispute under a grant from the state to James Campbell for 
four hundred acres, issued on the 14th day of Max, 1800, 
and thence by succe~sive rnesne conveyances to themselres. 
The  land is described i n  the grant as " adjoining the river 
and James Campbell's surrey, Alesander Campbell and 
Wm. Crawford's, beginning on Little river balik, below his 
bridge on said river, thence south 3 5 O  east 1% cl~ains ; 

I thence south 55" \vest 52 chains ; tlicnce r.ortli 35' \vest 
64 chains to a stake ; thence with his own 300 acre survey 
north 55" east 42 c.hnias to the third corner of said wrvey ; 
thence with his other line north 35' west T i  chains to the 
corner of a 50 acre survey, patented by Walter Gibson, 
thence north 45" west 48 chains to a stake on Liitle river 
bank above his bridge ; thence clown the meanders of the 
river to the beginning." 
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Pla int i f ' -  claim-$00 acres granted to  James C,zmpbell-A, B, C, D. E, 
F ,  G clown the river to ,4. 

L 6 " 300 acresgrxllted to James Campbell-F, L. D. E. to F. 
L.  50 acres g l m t e d  to Waltcr Gibson-F, K, I, H, to F. 

Defendnnt's elaim-4G.5 a c x s  granted to  Da\-id Ki~ett-1, 2, 3. 4. 5. 6, 7 ,  
3. 9, 10, 11, 12, 33 to 1 

'I ' 73 acre< granted to Hugh McCormick-A, X, 0. P 
up  the river to A. 

I11 order to locate the grant, the plaintiffs proposed to 
shorn that a pine stump, niuety yards below Campbell's 
bridge on the river bank, represented by A on the plat, was 
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the begiiiniilg of the boundary and had been pointed out as 
such by old persons. The eviderice TT-as excluded on the 
gromid that  the description of the corner in  the grant wac 
too indefinite to admit of location by parol. 

The plaintiffs further ofl'ered to show by s i~xi la r  tecti- 
n~ony ,  a n  old marked corner at  B, the termination of the 
first line, and rms refused because there was no natural ob- 
ject nt that  point called for in  the grant,  and to be identi- 
fied as such. 

The plaintiffs then insisted that upon a proper construc- 
tion of the descriptive words of the grant, the beginning 
was fixed a t  and immediately below the bridge and thence 
the lines were to be run ?q course and distance until the 
river was reached, and clo@n i t  to the first station. The 
court not concurring in  this interpretation of the deed, re- 
fused to instruct the jury that such was its legal effect 
Starting from either point and running according to it. 
calls, the land in  dispute is wt-ithin the plaintiffs' boundaries. 

Tl-iere were other exceptions to rulings made during the 
trial which according to the view we have taken are not 
necessary to be considered. 

The beginning point is on Little river bank arid below 
the bridge which crosses it, and if capable of location must 
be fixed by competent p a r d  testimony as to its position, or 
must be below and a t  the bridge itself. This evidence was 
offered and rejected, not because of an inherent defect or 
any objection to the source from which i t  conies, but for the 
assigned reason that no evidence can aid the vagueness and 
uncertainty of the descriptive words of the grant. Hence 
it must be assumed that the witnesses were old persons, dis- 
interested and now dead, and were competent to testify, if 
the testimony itself was proper to be heard. S o  enquiry is 
made as to their competency, and the exclusion of the evi- 
dence rendered the enquiry wholly immaterial. The  ques- 
tion presented by the plaintiffs' exception is as to the cor- 

8 



114 I N  THE SUPREME COURT. 

rectness of the ruling of the court in  refusing to receive any 
evidence of the true locality of the beginning of the bouad- 
ary (( on the river bank " and '%elom the bridge," and i t  
cannot heye be defended on the ground that it does not ap- 
pear that the witnesses are dead and were not interested in  
the subject matter of the controversy. This rests upon the 
established rule that  this court on appeal will only consider 
such exceptions as ought to have been made and vere made 
in the court below. But  the pcint is clecitied in Bridgers v. 
Brid.qers, 69 N. C., 451. A witness, a justice of the peace, 
before whom a warrant has been tried, was asked if its sub- 
ject matter was within his jurisdiction, and the objection 
was interposed that  the evidence was secondary and the 
original should be produced. I n  delivering the opinion, 
READE, J., uses this language : " H e  (His Honor) certainly 
ought not to have rejected i t  (the ericlence) if i t  was not oh- 
jected to by the defendant. Nor ought he to have rejected i t  
cbthozrgh objected to by tlze defendant unless the objection toas put 
vpon proper g7aound. This is based upon the well estals!ished 
practice to consider only such exceptions as are taken i n  the 
court below and are brought up by the appeal for revision. 

The point then is as to the cornpetetlcy of any evidence 
to ascertain and fix the beginning of the boundary lines, 
and in  our opinion the ruling of His Honor is erroneous. 

" It is settled," says PEARSOX, C. J., " that a line of marked 
trees, or a tree vnurked as a cormr altllough not d l e d  for in  
the grant, or any natural object called for in  the grant, 
which can be identified, and has sufKcient certainty to fur- 
nish of itself a description ill place of the course and dis- 
tance set out In the grant, will be allowed the effect of 
contradicting the course and distance so as to make the line 
longer or shorter ; or even to locate the land liorttl of the 
beginning instead of south nf it." Addington v. Jones, 7 
Jones, 582. i4nd in S u f ~ e t  v. Hcirt?nan, 5 Jones, 185, i t  is IleId 
that tes t i l~ony is receivable to fix a corner though not 
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called for in  the grant, which was adopted and acted on in 
making the grant. To the same effect is Toppilzg v. Sndler, 
dbid., 3-37. So an unmarked pine called for in the grant in  
the midst of a pine growth between objects, eight or ten 
miles apart, was allowed to be pointed out and identified. 
iWcDondd v. 2CIcCaskill, 8 Jones, 158. 

These cases cited by the plaintiff's' courisel s ~ s t a i n  the e s -  
ception and show that the evidence tendered ought to have 
been submitted to the jury to assist them in finding the 
place where the survey commenced. The proposition was 
to show the terrni?zi of the first line, and its correspondence 
with the course and distance called for in the deed. But if 
the evidence had been properly ruled out, for the reason 
that it does not fit the description of the thing described, 
we are not prepared to say the plaintiffs were not entitled 
to the instruction as to the force and effect of the words of 
the deed. The construction derives support from the de- 
cision in Bectorc v. Chestraut, 4 Dev. and Bat., 336. I n  that 
case the land is described in the patent as "lying on Neuse 
river, and bounded as follows: Beginning at  a hickory 
below the mouth of Beaver Dam branch and runs up the 
pocosin and branch north 71 west 45 poles; thence still 
along said branch and joining Keiths' land, north 16 west 
98 poles," &c., " to a red oak by the river side ; thence up  
the river to the beginning." In  deterrning the legal import 
of these words RUFFIN, C. J., says : " \Ye think it clear that 
the patent begins a t  K, or, in  other words, on the river and 
immediately bdow the mouth of the branch nzedioned." * * * 
" The last line but one goes to a red oak by the river side, 
and thence up  the river to the beginning. These termini, 
independent of the calls for the branch on the first and 
second lines, clearly fix the beginning of the survey on the 
river, and consequently by the admission of the plaintiff 
himself, the survey made from that point would not include 
the land elaimed by the defendant." 
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But we pubour decision upon the gsourld that it is com- 
petent, by proper and sufficient testimony, to ascertairl thr 
position of the starting point sf the survey on the river and 
below the bridge, and this is not prohibited by the absence 
of a call for any imtural object at that point, nor by any in- 
definiteness I n  the descriptiorl contained in the  grant. 

As this disposes of the appeal, and the same exceptions 
may not be presented on another trial, it is unnecessary to 
consider the others. There is error, and a venire dc noco is 
awarded. Let this be certified. 

Error. Ve&w de .~io?>o. 

WITTKO%TSKY $. RISTELS v. S. TI-. REID. 

Appflcntion ojpaynlent  to open account and note-Jzldge'sCI~a~ge~. 

Tu an action on a note, where defendant owed notes and accomts to 
plaintiff (a creditor firm], the following issues were submitted to the 
jury : first. Did clefeuclant make the cash payment on general account, 
or did he reserve the right to apply it afterwards ; second, If the right 
was revrved were any  directions given to apply the money first to the 
open a c c a u n t  and the balance on one of the notes. 

The c~iclence was that defenrlant left the money 5%-ith the bookkeeper a t  
plaintii-r's store with a request to get up his papers by the afternooil 
when he ~ ~ o u l c 1  call and arrange the matter;  one of the firm had agreed 
that the payn~en t  should be applied to the accounts and the balance to 
the note first falliilq dne : hlit upon qnbsequent di~agreement be t r een  
debtor and the other m e ~ n h r ~  of t1:e fi?m, it was applied to the uotes, 
themby reducfng their sums so as to  be cognizable before a jnstice 

Thereupo:~ clefeuciant aslicd the court to charge the jury : first, that  if 
they belieaed there had been a previous agreement with one of the firm 
about the application of the cash payment (as above stated) then hehad  
a right on his return in the afternoon to have it so applied ; seeond, if 
they believed he paid the money as aforesaid, reserving the right t o  di- 
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rect its location, he had that  right a t  the time of his return. The first 
was refused, the second given, and the jury found tha t  it was paid on 
gcneral account. 

Held, the refusal of the first instruction rvas error. The jury sl lodd 
have been alded by the consideration of the c o n v e r j a t i o ~ ~  betmecn de- 
fendant and both members of the firm. in passing upon the second 
issue. The charge given had the effect of restricting them to  tlie evi- 
dence as ta the application af ths time the money mas delivel.ed to tlie 
book-keeper. 

CIVIL ACTION iried a t  Fall Term, 1879, of ~IECKLEKBURC: 
Superior Court, before Bzuton, J. 

S'erdict for plaintiffs, judgment, appeal by defendant. 

Xessrs. Dowd cC. TVdxr, for plainitiffs. 
illessm. U? P. Bynum and Jones & Johnston, for defendant: 

As to application sf money where creditor holds more 
than one debt, and where payment wil l  affect jurisdiction 
'Et heeler v. ITouse, 27 TTt., 735 ; U, 8. v. Kirlptrick, 9 Wheaton, 
720. The creditor having once made application cannot 
afterwards change i t  without debtor's consent, 7 How., 691 : 
5 Pet., 69. Express declaration at  time of payment as to 
which debt, money is to be applied, is not essential ; inten- 
tion may be proved by previous or subsequent instructions. 
2 Ghitty on Contracts, 1,112; 74 Ill., 238; 12 N. J. Eq., 233. 
See also Hc~zc;kins v. Loszg, 74 N. C., 751. Where there are 
two demands, money will be considered as h a ~ i n g  been paid 
in dixharge of the one which the amount will satisfy. 
Calclwell v. IVmt~.~lorth. 14 K. H., 431. Cannot apply half to 
each. Wheeler v. House, s z ~ p ~ c i .  

DILLARD, J. The defendant was indebted to the plaiutiffs 
i n  two small sunx by account, and by two bonds, both dated 
the same day, and each for the sum of two hundred and 
seventy-five dollars, one falling due at  thirty days after date, 
and the other at  forty-five days, and the action was begun 
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in a justice's court on the bond last falling due, to-wit : on 
the one executed at  forty-five days, credited by one hundred 
and twenty-five dollars endorsed as paid on the 27th of 
January, 1876. The defence made in  the ju~tice's court, and 
relied upon on appeal in  the superior court, was that de- 
fendant had paid plaintiffs, a t  the time of the credit on the 
bond in suit, the sum of two huudred and fifty dollars and 
had directed the application thereof to the payment of the 
open accounts, aud the balance as far as it mould go, on the 
bond falling due a t  thirty days. And i t  was claimed that 
instead of applying the sum paid as directed, which would 
have left only the last bond unpaid, which is for a sum be- 
yond the jurisdiction of a justice's court, the plaintif-gs have 
credited the sum paid in equal paxts on the two bonds, and 
this in effect kept on foot four causes of action against him 
within a justice's cognizance, two on thz accounts and two 
for the balance on the two bonds. 

On the trial in the superior court, His Honor, with a view 
to have tile controverted fact of application settled, framed 
and submitted to the jury two issues: 

1. Did defendant on the morning of the 27th of January. 
1876, pay the two hundred and fifty dollars on general ac- 
count, or did he when he parted with the moiley reserve 
the right to make the application in  the aftervioolm? [Ans. 
Money paid on general account.] 

2. If the right was reserved, were any directions given by 
the defendant to apply the rnoney first in  settling the tcvs 
accounts and the balance to go on one of the notes? 

The evidence adduced so far as i t  is material to under- 
stand the point of error assigued in the refusal of His Honor 
to give one of the special instructions requested by defend- 
ant ,  was, that on the nlosning of the 27th of January, the 
defendant went to the store of the plnintiffs and handed the 
money to the book-keeper of the firm, stating to him at the 
time to have his papers arranged, and that he would call 
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again that  afternoon a n d  arrange the matter. T h e  partner, 
Rintels, having died, tile defel~dant  was not allowed to state 
t h e  terms of an agreement claimed to bave been made with 
hinl  as to Ihe application of the  paylnent, bu t  was perrnit- 
tecl to tell w l ~ a t  he told \llittkowsky in relation thereto, a n d  
Wittkowsky5s reply ; and  thereupon defendant testified that  
on the day of the payment of the  money he told Wittkow- 
sky that  Rintels had agreed with h i m  tha t  t h e  payment 
should be applied first to the open accouuts and then to the  
note first fal~itlg due, and that  IVitt1;owsky replied he pre- 
ferred to apply the money on general account and to have 
new notes each for half of the balance ; and he said tha t  he  
and  IVittkoasky disagreeing as to the  applicatior~, they 
broke up, and soon thereafter tlhe sum paid was applied one- 
half 011 one note alld the other half on tlie other, and the 
present action was brougl~ t. 

I n  view of this evidence defendaxt requested His  Honor  
to i n s t r ~ ~ c t  the jury, first, tha t  if they believed that  there 
had been a previous agrcelnel~t with Rintels as to the  man- 
ner  in which tlie cash payrnent should be applied and tha t  
defendant paid the  mo:ley to the  book-keeper in the  manner 
described by hirn, then tha t  defendant had the r ight  on his 
retnrn in the  afternoon to h a r e  the application made ac- 
cording to thc a r r i~ngement  with Rintels;  and secondly, 
tha t  if they believed tha t  defendant paid the  money to 
plaintiffs' book-keeper, reserving the  right to make the ap- 
plication, he  had the r ight  to direct the  application a t  the  
t i n ~ e  of his return in the  afternoon. 

H i s  Honor  refused the first, b u t  gave the second instruc- 
t ion, and  then Rent on and instructed the jury tha t  if de- 
feildalit made no application, the  creditor might  apply as 
11e saw proper, tlie payment under such circumstances being 
regarded in  law ns made on general account and applicable 
3t the  w i l l  of the creditor. 

I t  is claimed by the clefelidant tha t  h e  was entitled to his 
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first instruction and  that  the refusal of His  Honor  to givei t  
n-as error. dqsurning that an  agreement had been made b y  
Rintels for the applicatiou of the  payment as c o n t e n d d  for 
dcafendant, the  arrangement was on the behalf of the  firm 
a n d  within the  scope of his powers as agent of the firm a n d  
as such bound both partners. Xud the payment of the 
money thereafter was in  lan- located and tipplied a t  the in- 
stant of deIivery to t h e  book-keeper, or a t  least was a depohit 
subject to such arraugemeilt? as migllt be made on the cle- 
fendant's promised return in  the  afternwn. The  defendant 
was not allowed to testify directly to t h e  agreement of It in- 
tels as to how the money TI-as to  be applied, b~7t was allowed 
to speak of the terms thereof communicated by h i m  to TTitt- 
kowsky wliile the controversy na s  goiug on i n  the ~fteriioorn 
with h im,  and of the  reply of \\Tittkowsl<v, not de~lyirlg t h e  
same bu t  expressing a preference to l ~ a v c  i t  al>plied diiiler- 
ealtly. 

To  what  end mis the  recital of the  agreement tviih Rin-  
tels made by defenclaizt to TYittkowsky and t h e  conversation 
between them on t l x t  subject adrnitted i n  evidence to tllc 
jury ? I t  was received without objection so far as the  r e c o d  
Jiscloses. It must have been received for the  reason that  
i t  bore upon the question in dispute, me3 was fit to be con- 
sidered by the  jury i n  connection with the  arrangements to 
be m a d e  on the return of the  defendant i n  t h e  afternooil, in  
finding ml~etller any  and wi~a,t deutina:ion was given or to 
be given to the monsy. 

l ye  think the visit of Rintels to defendant on the subject 
of the  claims a few days before the payment,  the  paymext 
on the morning of the  27th of January  to the book-keeper 
with direction to arrauge the  papers by the  afternoon, t h e  
re turn of the  defendant as promised and  the arrangement 
then  requested, together with the  recital of 'ilTittkowsky of 
the location agreed to be given to the money by his partrler, 
followed by no deniai of the agreement of Rintels, but  tnerclg 
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by  a declaration of a preference to apply the  money other- 
wise, was some evidence, the weight of which should have 
been left to the  jury, of the  understanding claimed to be had 
with Rin te l s ;  and if so believed by the jury, then on de- 
fendant's call in the  afteriioon, he  would have the r ight  to 
make the  application as claimed i n  his first instruction, and 
this should have been submitted to the jury under  the first 
request of t h e  defendant. His  Honor  did not submit the  
evidence to the  jury a t  all, neither under  the  first instrnc- 
t ion to mllich it was i n  terms pertinent, nor  i n  connection 
with t h e  other instruction wlzicll was asked and  given. 

T h e  instruction asked and  given as to a reservation of 
r ight  to make application of the y ~ y t n e n t ,  i n  express terms 
confined the i :~quiry of the  jury to a reservation at the de- 
Licely of the  7no7i4y to the  book-keeper ; and  what  the  defend- 
a n t  said a t  that  t ime about returning in the afternoon and  
then arranging the matter being i n  itself equivocal, i t  would 
most likely h v e  aided the jury if the  evidence on wl~ ich  
the  first instruction was asked had been left to them in pass- 
i n g  on the  second issue. 

I n  our  opinion, the refusnl of the first instruction asked 
by t h e  defendant, and the  giving- the one Ohat was given, 
deprived clle defendant of all consideration by the jury of 
so ~ n u c l i  of the  evidence as related to the  agreement with 
Rintels and  the  con~ersa t iou  in  regard thereto between cle- 
fendant and \I'ittkowsky, and  thrreiri just ground existed 
for corn plaint by the defendant. 

There  is error. The judgment of the  court below is re- 
versed, and  this will be certified to the end t h a t  a new trial 
m a y  be had.  

Error.  i ' en i re  de no~o .  
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POLLY IIODGES v. JOSEPII IIODGES. 

The statutes npon the snhjeet of divorce do not antho~ize an allon ance 
of alintony p m l l c n t e  77le unlecs the petitioi~er seeks a diqsolotio~~ of tlir 
ninrriage relation or a separation from bed and hoard When the applica- 
tion i+ for alimony alone, it cannot he decrecd before the final Ilearing. 
and thr amount or specific property to be nssignecl is left to the diwre- 
tion of the col~rt,  regard being 11x1 to the huaband'9 condition and 
rncans n herever sitnate in deter~nining its ralue. 

V'ilso?~ v. Wilson, 2 Dev. $ Bat., 377. cited and approved.) 

I'ETITION for Divorce tried a t  Spring Term, 1879, of HAL- 
IFAS S~iper io r  Court, before Eure, J. 

T h e  !)laintiff a t  spring term, 1876, of Halifax superior 
court, by her  petition duly verified and charging the  de- 
fendant, her liusbnntl, with desertion arid adultery, applied 
f ~ r  a decree of divorce from the  bonds of ~natr i tnouy,  and  if 
not entitled thereto, from bed and board and for alimony. 
At  the w m e  term the prayer for divorce or separation mas 
withdrawn, and a motion was n ~ a d e ,  upon the allegations 
c o ~ i t n i n ~ l  in her petition, for a n  allowance for her reasona- 
ble sui,port pending the application. T h e  judge thereupon 
in  a n  i l i t~r locutory order, caused to be set apar t  for her use 
a small lot i n  the  town of Weldon belonging to the  defend. 
ant ,  su\~ject to an uuexpirecl lease a t  a inont l~ly rent  of tell 
dollars, and the unpaid rent money due and to become due, 
and directed a writ to issue a t  the termination of the  lease 
to p u t  her in  possession. T h e  defendant had not tlien been 
served ~ i t h  process, but beiwne a party to the proceeding 
a t  spring term, 1877. T h e  plaintiff was put  in possession 
of the lot by the  sheriff on the iStli day of February, 1877, 
the lease having expired nine dags previous, but she has re. 
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HODC~ES v. HODGES. 

ceived none of the rent-money. At spring term, 1879, the 
counsel of defendant, on affidavit, moved for a rescission of 
so much of the order for alimony as assigns his real estate, 
which wa? refused and thereupon the clerk was directed to 
enquire and report at  the succeeding term the value of the 
defendant's annual income, and the annual rental value of 
the assigned lot, which is the only property the defendant 
posstsses in this state. From the denial of his motion to 
rescind, the defendant appealed. 

Mr. R. 0. Burton, Jr., for plaintiff. 
~lfessrs. Day &- Zollicofer, Hill and Batchelor, for defendant. 

SMITH, C. J .  After the decision in IViZson V. TVilson, 2 
Dev. & Bat., 377, (at June  term, 1837,) declaring that  the 
(' courts are not authorized to tilake allowances for alilnolly 
before the conlplaint of the wife shall be finally tried," the 
act of 1852, ch. 53, was passed conferring the power in ex- 
press terms. Revised Code, ch. 39, § 15. This act provides 
that (( in  all petitions for divorce and alimony, o~ for csli?no.ny, 
when the matter set forth in  such petition shall be suf- 
ficient to entitle the petitioner to a decree for alimony, the 
court map, in its discretion, at  any time pending the suit, 
decree such reasonable alinlony for the support and suste- 
nance of the petitioner and her family as shall seem just 
under all the circunlstnnces of the case," including as ~vell 
those cases in which alimony alone, as the final object of 
the suit, is sought, as those in which both separation arid 
support are demanded. 

But in the revising and superseding enactinant of Feb- 
ruary 12th, 1872, entitled " A n  act concerning marriages, 
marriage settlements, and the contracts of married women," 
which went into effect on the first day of JU~JT following, 
(section 38, relating to a l in~ony penderlte lite and ~ h i c h  tor- 

responds to and is substituted for section 16 of chapter 39 of 
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the Revised Code,) thereis a material modification, and the 
language is : " If any married woman shall apply to a court 
for a divorce from the b0r2;ls of mat~inzuny, or from bed and 
board, and shall," be., omitting therefrom the words " or for 
alimony" found in the pre-existing Jam. Bat. Rev., ch. 37, 
5 10. 

The succeeding section 39 (section 11 in  the Revisal) is as 
follows : " If any husband shall separate himself from his 
wife and fail to provide her with the necessary subsistence, 
according to his means and condition in life, or if he shall 
be a drunkard or spendthrift, the wife may apply for a 
special proceeding to the judge of the superior court for the 
coumty in  which he  resides, to have a reasonable subsist- 
ence secured to her and the children of the marriage from 
the estate of her husband; and i t  shall be lawful for such 
judge to cause the husband to secure so much of his estate 
as may be proper accordirlg to his estate and circumstances, 
for the benefit of his said wife and children, having regard 
also to the separate estnte of the wife." This looks to a final 
decree, and leayes to judicial discretion the sum or specific 
property to be assigned and set apart to the cornpiairling 
wife, regarding not only the property which the process and 
power of the court can reach and appropriate, but the hus- 
band's condition and means, wherever situate, in cletermin- 
iag the amount and value of the allowance. The alimony 
is not restricted to a nznzirnum " of one-third part of the net 
annual income from the estate, occupation or labor of the 
party," as provided in cases of divorce from bed and board 
in section 37. Bat. Rev., ch. 37, S 9. 

An examination and comp;rison of the legislation on the 
subject bring us to the conclusion that when aliniony alone 
is demanded (and this application becomes such by the 
withdrawal of the prayer for other relief,) the court can only 
decree it upon the final hearing, and its allowance perdeate 
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lite can only be made when the petitioner seeks to dissolve 
the tnarriage relation or a separation from bed and board. 

The  order of spring term, 1876, mas improvidently made, 
and should have been annulled 011 the defendant's motion. 
There is error in the refusal of the judge to do so. This 
mill be certified to the court below, that further proceedings 
may be had therein in accordance with this opinion. 

Error. Reversed. 

JOHN S. M A N X ,  Aclm'r, z'. THONAS S. HOWARD. 

Claim and Delivery-Judymm~t thercilz. 

I. I n  an  action of c la iu~ and delivery, it is not competent to the plaintiff, 
after the property is put iuto his possession by process of law, to  move 
to disuliss the action ancl fail to file a complaint, thereby raising no 
issue a i ~ d  clepriking the ilefeuclant of an  opportunity to assert his right. 

2. I11 the progress of such action an inquiry was instituted to assess de- 
fendant's damages for the wrongful taking, the jury rendered a ver- 
dict for the value of thn, property, ancl on plaintiff's motion the court 
set aside the verdict, dismissed the ~c t io l l  and made an  order of restitu- 
t iou; Held to be error. The judgment in such case should have heen 
upon the verdict and in the alternative-for re-delivery of the specific 
articles if to be had ; and if not, for their value as assessed by the jury. 

(Perry v. Tupper, 70 N. C., 535 ; Dulin v. Howc~rd, 66 N. C., 433, cited 
and approved.) 

CIVIL ACTION for Claim and Delivery, tried at Spring 
Term, 1879, of CRAVEN superior Court, before Euw, J. 

The summons i n  this action was returnable to fall term, 
187-2, when defendant moved to dismiss on the ground that 
the summons was void. The motion Fas  overruled, and 
upon defendant's appeal the judgment was reversed. Eolk 
v. Hozuad, '72 N. C., 527. Subsequently, a t  spring term, 
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1878, a jury were impaneled to assess the damages of the 
defendant by reason of the wrongful taking of certain mules, 
the property in  dispute ; the defendant offered evidence as 
to the value of the property; the plaintiff was allowed to 
prove title on objection by defendant to the evidence ; and 
under the instructions of the court the jury rendered a ver- 
dict for defendant and assessed his damage at  six-pence, and 
on defendant's appeal the judgment was reversed and the 
case remaiicled. .Muni.z: v. Hnzunrd, 79 3. C., 553. And at 
spring term, 1879, a jury mere again impaneled to assess 
defendant's damages, and they returned a verdict fixing the 
value of the mules at  three hundred dollars. Thereupon 
the plaintiff moved to sct the verdict aside and dismiss the 
action, the motion was allowed, but the court made an order 
of restitution of the property to the dcfendant, from which 
both plaintiff and defendant appealed. 

No counsel for plaintiff. 
Messrs. G~een & Stevenson, for defendant. 

DILLARD, J. This action of claim and delivery was 
heretofore in  this court, and the error then assigned was 
that His  Honor allowed the plaintiff on the execution of a 
writ of inquiry to fix the value of the mules and tile darn- 
ages for detention, to make proof of title in himself, and it 
was held, no pleadings being filed, that no issue was or could 
be made as to the right of property in  the mules, and so the 
evidence of title in plaintiff was irrelevant to the contro- 
versy in the existing condition of the case, and the judgment 
of the court below was reversed and the cause remanded to 
be proceeded in according to law. See case reported i n  79 
N. C., 553.  

The case of appeal states that at  spring term, 1879, a jury 
were again impaneled to inquire of and assess the damages 
sustained by the defendant by reason of the taking of the 



11iu1es out of his possecsion, and that  tlie jury returned a 
w r d i c t  for the  fuj l  value of the  property, to nit, : for the  surn 
of three hundred tlollars, and  t l lereupi i  IIis Hoilor, 01: 1110- 

tioil of tlle plaintif?, cet aside the  verdict a u d  allon-ed 11im 
to dismiss his action, hut ni:itle an order of r e s i i l u ~ i o ~ i  to 
defendant, from :vlr icll order Imth sides appeal. 

Th is  court 0 x 1  the  former appeal har i i lg  reverqed the 
ruling of the c o ~ l r t  below for the  erruaeous aclmissioi~ of evi- 
dence of title iii the  p1:linlifT on tlic writ of i u q u i r j ,  al:tl 
remanded the canse for further proc~ediilgs,  wc as-iime the  
cause, when sent b:tck, t t ~  liave stood for execntion of tile 
writ of inquiry as before, arid so i t  is necessary for us on this 
appeal only to consider of the  errors assigned in  tlle orders 
of the judge after the  rel~ditiori of the  verdict of tlie jury. 
The  question is, can the philitif-F bring his action of da i rn  
arid delivery and procure tlle property to be taken out of 
the  possession of the  dcfen(:arit and delivered to him by 
tile process of t l ~ e  law, and  the11 omit to file his complaint, 
so tha t  no  issue can be n ~ a d e  or tried as to the r ight  of p s -  
session between hi111 alid t h e  defel~dant,  and a t  length, on 
]lis motion, dismiss l ~ i s  act io~l  and  thereby acquit slid clis- 
charge hiinself from all relief or assertion of rig!~t in the  
action on the part  of the clefendant. 

I n  puttin; this provisional reniedy of claim tiud delivery 
in  motion, it was requisite tha t  the  plaintiff, after getting an 
order for the  taking and delivering of the r::uies to liim, 
should execute a11 undertaking mitli cnrety ill clouhle the  
value of the property, conditionetl for the  prosecution of his  
suit, for return of the property if so adjudged, and for the  
ljayment of sucll sum of money as might fro111 "13' cause be 
recovered against 1ii1-n. Bat. Rev., ch. 17,  5 177, cl seq. A n d  
the sui t  being t h u s  instituted, i t  was ii i tumbent on  tlio 
plaintiff to follow i t  up and file his complaint witl i i~i tile 
first three  days of the  return term, setting fort11 the facts 
constituting his right, c r  ill default thereof, be exposed to 
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have his action disn~issed. Bat. Xer., ch. 18, 5 2, and C. C. 
P.. 9 7s. 

Frorn the cnqe of appeal 4gned by the counsel, and the 
record proper, it is to be taken that  the plaintiff never filed 
any  complaint at  all, but was content, har ing  had possession 
delivered to h i ~ n ,  to lei the nwtter hang. The former ap- 
peal n.2.s without p!eadings as reported in  79 N. C., 553, and 
tile record and caqe of appeal to this term not disclosing the 
existence of any, we are to take i t  that none have been filed, 
nad we are fortified i n  this conclusioi~ by the fact that if 
pleadings had been filed and issues joined, the jury, instead 
of baing sworn to inquire and assess damages to defendant, 
would have been charged to pass on the issues as to the 
right of possession, and at  the same time to ascertain the 
value of the property, if the right were found in defendant. 
W e  conclude, therefore, that the plaintiff omitted altogether 
to file a compiaint on wl~icll Cbe defendant might make 
issue and have the right of property settled by a jury. And 
i n  that  case what course was open to the parties respectivel- 
to take ? Could the plaintiff elect to dismiss or discontiaue 
the action, or neglect to proceed to issue, and by this means 
force the defendant to sue him in a separate action, or to 
submit to be kept out of the possession indefinitely? or did 
the defendant in such contingencies have the right to be put 
back into the possession b j  orders in the cause? 

The proper proceeding to be had in  the state of things 
which occurred in the court below is not specifically pointed 
out in the code of civil procedure, (and we could not expect 
i t  to go into all the details of practice). But i t  seems to us, 
a judgment for ihe defendant for restitution cf the property, 
if to be had, and if not, for its value, was just in itself, and 
the only course that could be adopted to prevent the plain- 
tiff from using the process of the law for his personal acl- 
vantage merely, instead of as a means of a due and orderly 
assertion of his right by a trial thereon. 
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I t  i s  settled tha t  whenever a party is deprived of t h e  pos- 
session of property by the process of the law in proceedings 
adjudged void, an  order for lestitution will be made  as a 
part  of the  judgment.  Pcrry v. T t ~ p y e ~ ,  70 N. C., 538 ; Duliu 
v. Hozslurd, 66 X. C., 433. Upon the same reason, if a plain- 
tifi', i n  th6 action of clainl and delivery, i n  which action 
both parties are  actors, procured property to be taken out  of 
the  1 lmds  of the defendant and put  into his possession and  
then dismiss his action, i t  ought to be a part  of the  judg- 
merit to put the  parties i r z  statu p o .  

Such a course of proceeding seems to be neeesswy, other- 
wise the  plaintiff, under color of legal process, will perpe- 
trate a fraud on the law and  be allowed to keep property. 
the  title to which was prima facie in  the  defendaut from 
svhon~ i t  was taken a t  the  beg inn i i~g  of the  suit. I n  all  
cases where issue is joined on pleadings filed, t h e  defeadant 
on the  trial n l a j  have a verdict on the right,  and  fixing the 
value ; or ~f plaintiff neglect or refuse to come to trial of the 
issue joined, the  defendmt may have juclgtnent as  of non- 
sui t  for the  property, with an  assessment of value on a writ 
of inquiry,  followed by a judgment in either case in the  al- 
ternative, that is to say, for the  property if to be had, arid if 
not, then for the  value. And  it is equally necessary, i n  all 
cases, whether issue be joined or not, in  prevention of fraud, 
to  provide, ou plaintiff's nlotion to dismiss or discontii~ue, 
for a l ike judgment  i n  the  alternative 

This  concolusion as to the  proper course to be pursued in 
this and sirnilar cases, is sanctioned by the  practice under 
the S e w  York Code, of which our  Code on this subject is a 
copy, and  is authorized by the prdctice in actions of replevin 
of which our action of claim and dellvery is a sulsti tute.  
1 Whit. Pr.,  448 ; I.Vilsm v. TVl~eele?., 6 H. Prac. Rep., 59 ; 1 
Chitty Pl., 164. 

Seeing, then, that  the  defendant was entitled to be put 
back in his former position by a judgment in  t h e  alterna- 

9 
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tive, how and hy wllat means was that to be effected? A 
judgment for restitution merely would not, or might not be 
effectual, for if the sheriff should be unable or1 the execn- 
tion to find the goods, or if the plaintiff has disabled h!m- 
jelf to surrender the property, tllcn the order of restitution 
beconles fruit!ess. The only judgment to meet such a pos- 
sible state of things, i t  seems to us, mould he a judgment to 
have the specific articles returned if to be had, and if not, 
the assessed value thereof. With a view to a judgment in 
this form i t  was necessary, on the plaintiff's motion to dis- 
miss the suit, to have had the value fixed by the jury as 
was done in  this case on a writ of inquiry. 

Instead of proceeding to j~zdgment in the alternative His 
Honor set aside the verdict on the writ of inquiry fixing the 
value, and ordered a writ of restitution to issue, which, of 
course, would omit any valuation of the mules sued for. and 

a judgment, we have seen, woulrl or migilt be ineffec- 
tual to put defendant in  his former position. 

We declare our opiniou, therefore, to be, that His Honor 
erred in  setting aside the verdict of the jury, and that his 
judgment, retaining the verdict, should have been for a re- 
turn of the mules, if to be had, and if not, then for the pay- 
ment of the value as fixed by the jury. This is error. Let 
this be certified. 

Error. Reversed. 

DILIARD, J. The error coniplained of bj7 plaiutiff is that 
after setting aside the verdict of the jury on the writ of in- 
quiry and allowing him to dismiss his action, His  Honor, 
as a part of his judgment, ordered restitution to be made of 
the mules which had been taken from defendant, and put 
into his possession under the yrncess of the law. 

We held in  the appeal of the defendant, and for the rea- 
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ROWLAND 8. WIMDLEY. 

sons expressed in the opinion filed in  that case, that it was 
an abust: of tile process of the law to take the mules out uf 
the  defendant's possessiorr and then distniss the action with- 
out putting the defendant in stdu quo, and that in such case 
it was proper to order restitution m a part of the judgment. 
There is no error therefore in the order sf restitution of 
which the plaintiff has a right to complain, amd the judg- 
ment of the court below on the point excepted to can the 
part of the is affirmed. 

No error. AErmed, 

9011N J, ROWLASD to use of B. F .  Havens v, GEORGE L. WIND- 
LEY, Administrator. 

Reading-StdIIte of Limitations. 

.an admizistmtor was wed upon a note cnder seal executed by his in- 
testate and mother in lSS4, and pleaded the statute of limitations, and 
also '&that  the note was not presented for payment in due time as re- 
quired by lam.'P Defendant admitted uon-payment, and upon tile 
judge's intimation that plaintiff' conid uot recover in the absence of 
proof that ciefenda~t's ii~test:;te or his co-obligor had not paitl it, he 
took a nonsuit nncl appcaled ; 

,"leld, thxt the plea of the statute not being applicable to nates under 
seal should have been stricken out, and the trial had upon tke issue 
raised by the other plea, and defcnclant allowed the opportunity of 
showing whether he had advertised, paid over the snlplus, nncl exken 
refunding bonds 

w a l e s  v. Grciy, 6G N. C., 882 ; Cbper v. Chewy,  8 Jones, 323, cited and 
approved ) 

CIVIL ACTPOX tried at  Spring Term, 1879, of BEAUPORT 
Superior Court, before Avery, J. 

This action was brought upon a note u d e r  seal executed 
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by James S Carnpbdl (defendant's intestate) and  SamueI 
B. Zatham. T h e  facts appear i n  the  opinion. Upon a n  in-  
tinlation of the  court that the  plaintiff could not recover, h e  
took a nonsuit and  appealed, 

Mr. Jnr?~cs E. Sltepherd for t h e  plaintiff. 
T h e  defence of payment may  be made under  geireral is- 

sue in  assumpsit, bu t  specially pleaded in action of debt on 
a specialty. 2 Greenl. EY., title " payment." No plca of 
statute of l in~i ta t ions  to debt on specialty. 3 Chitty Plead- 
ing : 1 Ticid Pr .  Paylnent must  be pleaded. 7 Wait Act.. 
and Def , 422. 

,l.Tca~-s. TV. i3. Rodrrzo,z and  George II. Brozun, h., for de- 
fendants. 

ASHE, J. This is a n  action on a note under  seal for two 
Ilundred dollars, dated October 10th)  185-1, and  due one day 
after &te, tried before a justice cf the p i c e  in  tbc  county 
of Beaufort. Judgment  was rendered by the juqtice i n  
favor of the  plaintiff, and the defendant appealed to t h e  su- 
perior court. T h e  defence set up by tlle defei~dnllt befgrc 
the  justice was : 

1.  " T l x t  the  note was not presented for payment in due  
t ime as required by law. 

2. " T h a t  the said promissory note was ou t  of datr by the 
statute of limitations." 

T h e  pleading was not amended in the superior court, ar;d 
the  case thud stood upon the  answer and  defmcecj as befcre 
i h e  juctice, 

T h e  case was sulmittcd tc) the jury upon the same de- 
rences set u p  before the j~istice, when the  plttintiff suggested 
to the  court tha t  the  statute of limitations was not n proper 
plea to a n  action upon a sealed instrument,  and would not 
be available to  the  defendant. Thereupon His  Honor  stated 
t h a t  h e  would permit the  defendant to  amend i f  h e  should 
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choose so to do, wllich oBer the defendant declined. Some evi- 
dence was oflered by the defenda1;t tending to show that 
Wiadley, thedefendant (administrator of Campbell orle of the 
obligors of the bond, who died in  1859) in  the year 1879 ad- 
mitted that  he had nol paid the note ; and after the admission 
of thisevidence the court intimated an opinion that the plain- 
tiff could not recover because he  had not offered evidence 
tending to show that Campbell or the other party to the 
boud had not paid the same from the date of its execution 
in  1854. Upon whieh inlirnation the plaintiff submitted 
to a nonsvlit and appealed to  this court. 

The  corlstructioi~ to be put upon the defences set by the 
defendant, is, first, that the plaintiff had not presented the 
bond for payment within two years after the administratio~a 
according to the act of 1789, and secondly, that  the plain- 
tiff's cause of action did not accrue within three years be- 
fore the commencement of the action. 

While the code of civil procedure has abolished the subtle 
niceties and technicalities of the pleading a t  common law, 
it did not dispense with that certaintv and regularity in 
pleading which is essential to every system adopted for the 
administration of justice. The plaintiff must state his 
cause of action with the same substantial certainty as was 
formerly required in a declaration, and the defendarlt must 
corltrovert tho allegations of the complaint, or they will be 
taketi as true for the purposes of the  action. Uates v. Gray, 
fi6 N. C., 442. There is no rule of pleading better settled 
khan that  the statute of limitations does not apply to boads 
o r  notes under seal. Payment was formerly the only plea 
to raise a bar to an  action on suck; i;nstrunlents from the 
lapse of time, and we take i t  that it must still be substan- 
tially pleaded in a case like this. 

The defence of the statute of limitations i n  this action is 
irrelevant, and raises an  immaterial issue. And if this had 
been the only issue and the jury should have found a ver- 
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diet for defendant, it  would have been the duty of the court 
to render a judgment in behalf of the plaintiff ?Lon obstunte 
ceredicto. Tidd Pr., 291. The defence of the statute being 
irrelemnt, it should have been stricken out upon tlie de- 
fendant's refusal to accept the leare offered by the court, 
and jildgnient by nil dicit gi~ren the plaiutiff, Tourgee's 
Code, 5 104, and the authorities there cited. 

But as there was allother defence set up by defendent, the 
court, instead of intimating an opinion to the plaintiff 
which drove him to a nonsuit, after striking out the irrele- 
vant plea, shouId have permitted the tl-ial to proceed upon 
the issue raised by the other defence under the act of 1789, 
which might have availed the defendant if he could have 
shown that h e  had advertised: paid eyer the surplus, and 
taken refunding bonds in  compliance with the provisions 
of that statute. Cooper v. Cl~ewy, 8 Jones, 323. 

There is error. The nonsuit is set aside. Let this be 
certified to the superior court of Beaufort that further pro- 
ceedings may be had in accordance with this opinion and 
the lam. 

Error. Rerersed. 
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APPEAL from an Order made at  Spring Term, 1878, of 
HALIFAX Superior Court, by fieynozw, J. 

The  facts are reported in  same case 77 N. C., 265, and SO 
N. C., 46. Tipon the conling in of the report of a referee, 
i l ~ e  court intimaled that the plaintiff could not maintain 
his action without submitting to a judgnent  against him 
for the a~ilount  actually due the defendants with six per 
cent interest thereon. Whereupon the plaintiff took a 
nonsuit and appealed. 

Messrs. R. B. Peebles, Day ck Zdlicofer. and J. B. Batchelor 
for plaintiff. 

filessrs. Mullen & Illoom, R. 0. Burton, Jr., Reade, l'usbee &: 
Busbee and Gilliasn & Gatling, for defendants. 

SA~ITH, C. J. At June term, 1577, this case was before the 
court upon the plaintiff's appeal from an  interlocutory 
judgment granted " 011 the condition that the plaintiff agree 
in writing to forego and release all claim for forfeiture and 
penalty on account of usury," aud submit " to  pay the bal- 
ance if any found agaillst him, with six per cent interest 
thereon from the time i t  fails due." The  exception was to 
the judgment imposing the condition, and this court de- 
clared that t l~e re  was no  error therein. At the henring of  
the cause in the superior court a t  spring term, 1878, upori 
the coming in of the report of the referee, the court ex- 
pressed the opinion " that the plaintiff codd  not maintaiu 
his action without submitting to a judgment against hi111 
for the amount actually due to the defendants with six per 
cent interest thereon," and thereupon the plaintiff was al- 
lowed to dismiss his bill. 

We have already decided upon the defendants' appeal 
(SO N. C., 46,) that the order of dismissal on the plaintiff's 
motion was erroneous, aud that the cause n ~ u s t  proceed to 
a final disposition of the matters in  controversy. I t  is need- 
less to repeat the reasons which led to that conclusion. 
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T h e  present appeal presents for review the  correctness of the  
rul ing of the  court, in  deference to  wilich the  plaintiff a t -  
tempted to pu t  an end to the  proceeding. I n  our  opinion, 
the  principle involved in the  present, is settIed by the de- 
cision i n  the  plaintiff's former appeal from an  order essen- 
tially the  same, and the question cannot now be made. If 
i t  n-ere othervise, t h e  decisions are  numerous and uniform 
i n  this state, as elsewhere, tha t  a debtor seeking l h c  aid of 
tl court will be relieved of the  u ~ u r i o u s  e l e r n e ~ ~ t  in his debt, 
only up011 his pctyrnet~t of what i s r e a l l y d c e .  "If i l ideed 
the borrower," says RUFFIN. C. J., '' asks for assistance from 
equity. i t  may be refused r~nless 11s deal equitably by paging 
the principal money Itpaned arid legal interest." Bcrllingcr 
v. Edua ids ,  4 Ired. Eq,. 4-19 : B e a d  T. Bingilwn, 76 S. C ,285. 

The preserlt system of practice has not changed the rule 
upon which relief is a f i r d e d  a n  applicant debtor I n  I%?,?- 
onto11 \-. Lanier, '71 N C , 495, the  defendants agi~ilist w l ~ o m  
judgment by dtfault  had been raken for their failure to an-  
m e r ,  for a debt containing usurious interest, moved to set 
aside t h e  jrrdgment, and if this was disallowed to correct and 
reform i t  i y  striking out t h e  usurious interest. Thc court 
refused the first and granted the  second motion, and BYSTM, 
J., delivering the opinion, sa j  s : " As the defendants came 
into this court lo usk j u ~ o r s  mtl this is a court of equity as 
 ell as law, they will be required to (30 equity,  tha t  is, to pay 
thc  debt r l rzr l  k p l  iq~terest the,-con for the loan of money, to- 
wit, eight p r  cent." T h e  plaintiff having invoked and  re- 
ceived the  aid of the  court, must submit to conditions upon 
wl1ic11, accordi~lg to the settled practice of the courts i t  is 
rendered, and has no  just g ~ o u u d s  of complaint of the  
order r e q u i ~ i n g  h i m  to do so. There is no  error a n d  tliic 
will be certified. 

S o  error. Affirmed. 
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W. H. & J. G. SHIELDS, Executors, v. W. 0. XCDOWELL and others. 

.Petition to #ell L a d  for Assets-Necessaqi Averments 

811 petition to sell land of a decedent to  pay debts, the ulininistrator 
m ~ m t  satisfy the court, clfher that the personal estate has beenex- 
hansted and other debts are due, or that it  will be clearly insufficient 
for that purpose. 

( Wlley v. Wilcy,  63 N C , 182; Bland v Harstoe, G5 N. C., 202; Fii~ger 
v 3'iizzyer, 64 N. C . ,  153 cited, distinguished and approved.) 

SPECIAL PROCEEDISG cornmericed ill the Probate Court 
of HALIFAX and heard on appeal on the 12th of December, 
1879, before Xeymow,  J. 

The plaiutiff executurs seek to subject the lalid of their 
testator to the payment of debts. The defelldants demurred. 
Demurrer sustained by the clerk, but overrulecl by the judge, 
and the defendmts appenled. 

i?Cfi. Thomas  N. Hill, for the plaintiffs. 
No cooiisel for the defendants. 

DILLARD, J. The phintiffs, as executors of Cllas. C. 
Shields arid part of the devisees of the testator, filed their 
petition in the probate court ngaiust the dafel~dants who 
are co-devisees with the plaintiffs, for a licer~se to sell the 
land devised for assets to pny the debts of the te,tator. 

The defendants demur to the petition, and speeialiy as- 
sign as the ground thereof that the plaintiffs do not allege 
that they have exhausted the personalty of their testator. 
The  demurrer was sustained by the judge of probate, a n d  
on appeal to the superior court his judgment was reversed 
and au order made that the probate judge proceed to decree 
a sale of the land according to the prayer of the petition, and 
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from this judgment of the  superior court the  ap l~ea l  is 
taken. 

T h e  facts stated i n  the petition are, that the  outstanding 
unpai(2 debts against t11e estate are  $2,600, the  personal es- 
tate 81,000, and of this last sum $400 has been applied in  a 
due cuurse of administration. T h e  legal tffect of the  de- 
murrer  is to admit  these fzcts and the insufficiency, there011 
apparent.  of the  lwrsorlai estate, wlren i t  is all  applied. to 
pay the  debts. But  tile special ground of demurrer assigned 
teliders the  legal proposition tlrat upon the  case as set forth 
in  the  petition, the  petitioners have no  authority to ask, nor 
the  probate court a n y  jurisdiction to grant a license for the  
sale of tile land for assets until  the  personal estate has been 
exhausted, that is to say, until the  application of the  $600, 
whic11 is stated i n  the  petition to be still on haud.  

T h e  siatute on the subject of the  saie of land for assets 
p r o ~ i d e s .  tha t  " n hen the personal estate of a deceased is ia 
s ~ l f i c i c d  to pay all his debts, including the  charges of ad- 
n ~ l i ~ ~ s t r w t i o n ,  the  executor, administrator or collector may, 
of ony t ime  qftw the  grant  of letters, apply to the  superior 
court of the  county where the  laud lies, by petition, to sell 
the  real property for the  p a ~ m e n t  of the  debts of such de- 
cedelit." And  the petitiol~ filed for t h e  purpose is required 
to set forth : 1. The a n ~ o u n t  of debts outstanding against 
the  e-tate. 2. Tile value of the  persocal estate and the  ap- 
plication thweof. 3. A description of the  real estate aud 
estin::itccl value, togetltcr with the names, ages a n d  resi- 
deuces of the  devisees aud heirs-at-law. Bat. Rev., ch.  45, 
FjFj 61, 62. 

T h e  personal estate in  law is the  primary fund and larid 
is  the  secondary fund for t h e  payment of debts, and  the  de- 
sign of the  act giving authority to the  personal representa- 
t ive to sell and  administer o n  the  proceeds of lands in the  
requirites prescribed to a petition for a l icel~se to sell, evi-  
dently is to inform the  court of the  condition of t h e  estate 



JANUARY TERM, 1880. 139 

with reference to its debts and the value and application of 
the personal estate, so that  i t  may be seen tllat the personal 
estate is insufficient to pay the debts. If a petition be draw1 
in accordance with these requirements so as to show the in- 
sufficiency of the personal fund, the necessity to resort to 
the real estate to supply tlie deficiency will then be appar- 
ent, and in such case i t  would seem that such petition was 
legally sufficient. 

The  act in requiring a statement of the value and appli- 
catioil of the persolla1 estate does not require that the whole 
sllall be applied before the application for license is made. 
I ts  terms will be complied with by an averment, as i n  this 
case of the amount and of the application of the assetsso far as 
made, and then by easy computation i t  can definitely be 
seen what is on hand unapplied, and what the deficients 
will be to meet the outstanding debts, and this is all that  is 
n'eeded to enable the court to pass 011 the necessity to seil 
the land. / 

The insufficiency of the persoual estate of a decedent to 
pay his debts is the essential fact that originates the duty 
in the personal representative to apply for a license to sell 
land for assets, and i t  equally gives rise to the jurisdiction 
and power in the probate court to grant it, and if such in-  
sufficiency exist, i t  matters not whether i t  is made to appear 
before or after a n  application of the whole fund. I11 the 
case of insufficiency, the statute provides in  so many words 
tiiat the personal representative may at any time after the 
gmnt of lettem apply for the license. Bat. Rev., ch. 46, D 61. 
Construing this section in connection with the clause of tlie 
section requiring a statement in the petition of the amount 
of the  personalty and its application, we think the mean- 
ing of the statute is that the power and duty to apply for a 
license exist whenever such insufficiency occurs and can be 
sllawn forth in  the petition, whether presently or remotely 
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after the grant of letters, or before or after a full application 
of the personal assets. 

This construction of the statute accords with the practice 
and general understanding in the legal profession, and 
leads to a n  early settlement of administrators, which is so 
much favored in the law, and subjects creditors to no un- 
just delay in  the collection of their claims, and no decisions 
can be found to the contrary. In some of the cases, for ex- 
ample, i n  Wdey v. Wilcy, 63 N. C., 182, and Bland v. Ifirtsoe, 
65 N. C., 204, the expression is used that no authority exists 
to decree a sale of lant? for assets until the personal estate 
is exhausted, but on examination that language was aptly 
used, as the petition disclosed that assets came or ought to 
have come to hand sufficient to pay the debts, but were di- 
verted by devastnvit, or distribution, to the next of k in .  The  
true rule, in our opinion, is laid down in the case of Fiuyer 
v. Fin.ge~, 64 N. C., 183, wherein the court say : " On a 
petition to sell lands of a deceased person the administrator 
must satisfy the court either that the personal estate has 
been exhausted in the payment of debts and that others are 
due, or that it will be clearly insunicient for that purpose." 

In  our opinion the insr~fficiency of the personal assets to 
pay the debts of plaintiffs' testator and t,he extent thereof, 
being niade clearly to appear in the al1eg:itions of the peti- 
tion, a casb was made authorizing the license prayed for, 
notwithstanding a porkion of the assets was still in the 
hal>ds of the  executors not applied to the debts, and that 
His  Honor's judgment reversing the action of the probate 
judge was correct. 

Let this be certified to the superior court to the end that 
a procedendo as ordered may issue to the probate court to 
proceed upon the petition to order the sale as prayed for. 

No error. Affirmed. 
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h., T. & 0. El. R. Co. v. NORRISOX. 

ATLASTIC, TEKNESSEE & 01510 RAIT.ROAD COXPAXy v. E. 
F. XORRISOS and others. 

1. An account vi l l  be ordered ns of course vhere defendant nclniits he is 
an  acconnting p:uty. But if the liability to account ip deniccl (as here 
by former settlement) no order of ref~rence or other issue can he had 
until the alleged bar is passed upon; 2'hoefor~ in  an  action on the 
honcl of a railway treasurer where the defendant's sceounting charac- 
ter iq admitted in the answer but a settlenlelit with the co~npnnyplead- 
ecl in bar of an acconnt, the court did not err in submitting an  iswe to 
the jury in relation to the settlement, as a preliminmy- matter. 

2.  On the trial of such issue the proof T i w  that defendant had turned 
over the asqets en~unerated in a certain receipt and h ~ c l  had other 
moneys not enlhraced therein, and that the party giving the receipt 
refuzed to esecute it as in full Upon this proof the judge properly 
told the jury there mas no e~ idence  of a final settlement. 

(Dozier r. Sprou~e.  I Jones Eq , 132 ; Doz1g7us v Culdzuell, G4 S. C., 3?2 ; 
Costin v. Dazter, G Ired. Eq., 197 ; Xebune v. Mebane, 1 Ired. E q  .4?3 : 
Stute v. Pctlterso~z, 7s N. C., -270, cited and approved.) 

CIVI~ ,  A c ~ r o s  on a Bond tried a t  Fall Term, 1879, of 
MECKLEYDIJRG Superior Court, before Buzton, J. 

T'erdict and j u d g m e ~ ~ t  for  lain in tiff, appeal by defendants. 

Nessw. Jones &. Johmton, for plain tiffs. 
Xessrs. TViLson &. Son, for defendants. 

DILLARD, J. The bond declared on in this action mas 
executed by defendant Morrison with the other defendants 
llis sureties, conditioned for the safe keeping and proper dis- 
bursement by said Morrison, as treasurer of the plaintiff 
company, of bhe money and effects which might come into 
his hands belonging to the company, and for the perform- 
ance of his duty as such treasurer in all other respects. A 
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A., T. & 0. R. R. Co. c. XORRISON. 

breach of said bond is alleged, in that,  the defendant Morri- 
son received a large sum of money, the amouut not known, 
ulid cot:trary to the conditions of his bond he paid out some 
of it to persons not entitled to receive it, and witliout au- 
thority, appropriated a part to his own use, and has still ill 
111s hands a considerable amount not accounted for. 

The  defendants in their answer, admitting the appoint- 
ment and a d i n g  of Morrison in the position of treasurer 
and the execution of the bond declared on, deny any breach 
of the conditions of the bond, and aver full performance of 
his duty in all things. Xlld they specially set up and rely 
on, as a bar to any further accountability, a settlement had 
with a finance committee of the company covering all mat- 
ters of account of the first fiscal year ending the 31st of May, 
1873, and also an  account and set.tlement with one Springs, 
receiver, on the 21st of April, 1874, in  respect of the money 
and effects of the company which came to the treasurer's 
hands after the settlement with the finance company, as a 
bar to any opening of the accounts for that year. 

On tllc opening of the cause for trial the defendants insist- 
ed on an issue to be submitted to the jury on the question 
of breach or no breach, but His Honor was of opinion that 
inasmuch as the accounting character of defendant as treas- 
urer was admitted in the answer, the plaintiff would have a 
right to an order of account as of course, it: it were not that 
the defendant had set up and pleaded settle~nel~ts had w i t h  
the company in bar of an  account, and that therefore the 
proper preliminary issue was as to the exi-tence and SUE- 
ciency of the alleged settlements to bar the further inresti- 
gation of the accounts of the treasurer. To this refusal of 
the issue desired on the part of the defendants and  tlle sub- 
mission of one instead as to the existence and sufficiency of 
the settlements pleaded in bar, the defendants excepted ; 
and therein it is claimed that His  Honor erred. 

Under our new system the courts being required to recog- 
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nize tlie legal aticl equitable rights of the parties in the  saljie 
action, it is: proyter that  the  :~ctioli of the court ant! the 1)rac- 
tice sliould be fr:iixed so as  to give in effect s u c l ~  rea:edy alid 
work such determillation of tile r ig l~ t s  involved as \vere for- 
merly attuinabIe in either a court of law or equity, or h i l l ,  
a n d  therefore H i s  Hotlor, having regard to the  object of tile 
action and the facts statetl and p u t  ~n issue, si!onld liave re- 
garded the actloti, a l t h o n g l ~  ins t~ tu ted  on the  ofilcial bolid 
of tile treasurer, as substanticlly a suit for a n  account. I t  
is alleged in  the  co~nplai i i t  that  l iorlison had a large sum 
to come to and pass from Iris llands as treasurer, some of i t  
mitliout authority to persotis not entitled to receive it, some 
to his ow11 use, and a large sum still in his 11a11cl~ ; and  
while the defendants in  the  answer deny all ~nisap~)l icnt ion,  
yet i t  is admitted the  treasurer hat1 received a large srim of 
motley, and thereby admit t ing his former liability to nc. 
count, i t  is sought to defeat a n y  furtiler account by a plea 
i n  bar  of two settlements alleged in the answer. Whenever 
a person admits himself to be a n  accounting party, i t  is 
usual to order a n  account as  of course, but  if the  liability to 
account is denied as by release or former settlement, no  or- 
der of reference call be had until  the  alleged bar is passed 
upon. Dosiev v. Sprouse, 1 Jones Eq., 152 ; Doilglrrs v. Culcl- 
well, 64 N. C., 372. T h a t  was precisely the  case i n  this ac- 
tion. T h e  accounting character of the treasurer is admitted 
bu t  two settlements are  relied on as barring the plaintiff's 
r ight  to an  account, arid if they be f~ i i l  and  fair they are  a 
bar  as  well i n  a court of law as  in a court of eqcity.  Cosiin 
v. Barte~. 6 Ired. Eq., 197 ; ZeDu17e v. Jlebcme, 1 Ired Eq., 
403 ; 1 Story Eq . ,  5 5'30. 

I t  would seem then upon authority tha t  the  issue as to 
the  matters relied 011 in bar  was a prelilninary issue a n d  
should be settled before a n y  otlier progress was made. And  
apar t  from authority the  conrse pursuecl by His  Honor  was 
well justified by t h e  reason of the thing. Evidently no good 
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could come from the expense and labor of an investigation 
of the  accounts un(!cr a n  order of reference, or by a trial  
before a jury on the  i ~ s u e  insiated on by defendants on the  
question of breach, if the alleqed sett len~ents,  already had, 
colielucled the parties. TThy take a n  account in  either mode, 
if the  accounts settled were sufficient i n  law to protect de- 
f:iid:rnt against l i ~ l ~ i l i t y  to accour~t  again. We hold, there- 
fore, as to th i i  exception, t l ~ u t  the  court \vas ]lot i n  error in 
the  refusal of the issue requestell by dcfendunts and i n  the  
~ u b m i ~ s i o n  of one as to the existence of the  settlements al- 
1egt.d l , ~  defendants. 

On this decision of B i s  Honor  as to the  issue proper to 
be submitted, the plaintiff conccdcd a f ~ d l  and final settle- 
ment for the  first fecal Sear ending the 315t of ATag, 1873, 
but claiming that tliere wn5 no  full and final account of t h e  
agc ney o l  defendant I Iorr is jn  after tha t  date, His  Honor  
f ~ a i ~ i c r l  n1ic1 eulmitted to the jury a11 i s u e  as to the  fact of 
a f ~ ~ l l  and final accounting for the  last year. In support of 
the  affirmatire of the  issue, Morrison introduced a receipt 
of Pprii,gs as receiver, dated 10th of Apiil ,  1874, giving a n  
itemized st:ltelnent of the  assets of the  company consisting 
of bonds and notes turned oyer to l~itrl ,  and testified i n  his 
ow11 behalf, tha t  no  esaniination of his books, accounts aild 
vouchers was made, but expressly declined, and  tha t  Springs 
refused to give a receipt to operate to any  further extent 
t h a n  to the  assets turlied over to 11in1. He further stated 
tha t  Spr i~ ,gs  also s'iid tllat da r ing  his last year's agency, he 
carried forward upwards of one thousand dollars oil hand  
a t  t h e  close of his accounts settled before the  finance c o ~ n -  
mittee for the  Fear before : timt he  (witness) had received 
from Gornzsley, a temporary receiver, a sum of money. a n d  
dur ing  the  peer had receivctl tlmusands of dollars, as mi1c11 
as twenty thousand, aud  he had paid a 11 of l t  out under  
advice of counsel ; but  no  estimate of the  accounts i n  re- 
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gard thereto was made by Springs, a n d  no statement thereof 
was contained in the  rcceipt exhibited. 

Th is  being all the e v i d e ~ ~ c e  in support of the  fullness and  
finality of t h e  settlement alleged by defendants, His  Honor 
held tha t  it amounted to no evidence and directed the  jury 
to find the  issue in  favor of the  plaintiff a n d  defendants ex-  
cepted. 

Upon this exception the question is, did the  testimony 
offered amount  to no evidence of the  full and final account 
alleged ? I f  i t  was of this import,  or not such as reasonn- 
biy to warrant a finding of the fact under  iiivestigation it 
ir settled tha t  in such case the court should not have allowed 
t h e  jury to pass on the  issue a t  all, bu t  have directed then1 to 
find against the  party on whorn rested the  burden of proof 
Stnfe v. Pcttterson, 78 S. C , 470, a11d cases therein cited. 

W h a t  is a full a n 1  final account? An account can not, 
be said to be full which does not embrace all  the  items of 
charge and  discharge, nor can i t  be s l i d  to be final, if a s  
rnade i t  is contemplated that a future reckoning is or may be 
had. Here  upon the treasurer's own statements, the  receipt 
embraced nothing more than a n  enumeration of the assets 
turned over, and  no estimate was then made of the  thou-  
sands of dollars which he  had received dur ing  t h e  year, and  
as to the  finality of the  settlement made, i t  was expressly 
refused to give a receipt of a n y  operation except to the  ex- 
tent of' the  articles therein mentioned a ~ d  turned over a t  
the  time. T h e  alleged settlement was not full, i n  that i t  
omitted a n y  account of the  money received and  claimed to 
be disbursed ; and  i t  lacked finality, i n  t h a t  the  restricted 
receipt tha t  was given in effect left the  treasurer exposed to 
accountability as to all things not itemized therein. 

I t  is our  opinion therefore that  H i s  Honor  did not err i n  
his  rul ing a n d  d i r e d o n s  to the jury upon t h e  question of 
the evidence adduced as  to the  alleged sett lement between 
the  treasurer and  Springs, the  receiver. 

10 
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There is r:o error. judgment of the court below is nffimed 
and this will be certified. 

S o  error. Affirmed. 

.I. L. RAY v. JAMES W. GARDNER and WILLTAM GARDNER. 

1. In an  action to recover land it is a general rnle of lxm, where both 
parties e la in~ under the same person they arc estopped to deity his 
title. But  it is competent for the defendant to show a paranlonnt title 
in himself or  in some other person wit11 whom he can connect himself 

z. Ectoppels must be mutual and bind only pnrties and privies. One 
who is not bound by all estoppel cannot take aclvantage of it. (Thc 
rule in Grz& v. Richardson, 11 Ired., 439, approved). 

,,Newliiz v. Osborne, 2 Joues, lGd ; Love v. Gates, 4 Dev. $ Bht., 3G3 ; 
Copelilnd v. Snuls. 1 Jones, 70;  Caldwell v. hTeely, 81 N .  C . ,  114 ; Grzfln 
v. Rickardsou, 11 I r e d ,  329, cited and approved.) 

CIVIL ACTIOY to recover Fossession of Land, tried at  Fall 
Term, 1879, of YAKCEY Superior Court, before SchencK, J. 

The complaint alleges that the plaintiff was seized in fee 
of the land in  dispute, that he was entitled to the possession, 
and that the defendants unlawfully withhold the possession 
from him. The answer denies the allegations of the corn- 
plaint. The case was submitted to a jury who found all the 
issues i n  favor of the phintiff. Jndgment, appeal by de- 
fendants. 

Jli. J. L. Eewry, for plaintiff. 
,Vr. J. ik1, Cudger, for defendants. 

ASHE, J. The plaintiff in support of hie title offered in 
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evidence a deed i n  trust, dated the 30th of August, 1866, for 
the land i n  controversy, from J. B. Gardner to N. &I. Wilson, 
and a deed from Wilson to himself, He then offered i n  
evidence, as an estoppel to the defendants, a deed from Wil- 
liam Gardner, administrator of J. B Gardner, to James W. 
Gardner, dated the 31st of Augmt, 1875, made in  pursuance 
of a regular order of court to sell the land for the purpose 
of making assets, on s peticion filed by the said administra- 
tor, in which the land is described as belonging to the late 
J. B, Gardner. Proof was also made that William Gcirdner 
a t  the time of the comaiencement of this action was living 
with his fanlily on the laud, and James W. Gardner, who 
was his son and unmarried, lived wi8h him. 

The defendants then proposed to introduce as evidence i n  
defence, a grant from the state to John  Gray B!ount, cover- 
i ng  the land in dispute, and a regular chain of title from 
him to Wllliam Gadner .  The court excluded theevidence 
on  the ground of am estoppel upon the defendants. 

Did His Honor commit error in refusing to receive this 
evidence? Admitting, as contended for by the plaintiff, 
that both he and the defendants claim title to the land from 
the  saine person and are all estopped to deny title to the 
land in hiin from whom they claim, still it was competent 
for the defendants to show a better title in themselves or in 
some other person with whom they can connect themselves, 
as by showing that they held possession from him or under 
him. Newlin v. Qsborne, 2 Jones, 163 ; Lme v. Gates, 4 Dev. 

a& Bat., 363 ; Copelaw? v. Sav.ls, 1 Jones, 70 ; CaldweU v, N d y ,  
81 N. C., 114. 

Accxwding to them authwitks, although the defendants 
might claim fsom J. B. Gardner and would be estopped to 
deny his title, yet i t  was competent for them to show a grant  
from the stake to Blount, and an unbroken succession of 
mesne conveyances from him to William Gardner, and t h d  
is what they proposed l o  do. And if  upon the introduction 
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of such teskimony it sl~onld be made to appear that Wil l inn2 
Gardner had the parainount title, the plaintiff could not 
recover against him. 

William Gardner, however, did not claim any title to the 
land from J. R. Gardner, and is tl~esefore &lot e3topped to 
deny his title; nor is he so estopped by anything stated i n  
his  petition for the sale of the land or his deed to James W.. 
Gardner, so as to help the title of the plaintiff; for the plain- 
tiff being neither party imr privy to the petition or deed, h e  
cannot take any adrar~tage of any estoppel that may rest 
upon l?Tilliam Gardner by reason of his 1.laring been a party 
to thenl. " Estoppels must be mutual and bind only parties 
and privies. One who is not bound by an  estoppel cannot 
take adrantage of it.'' Grifiva v. Richadson,  11 Ired., 439, 
William Gardner, i f  sued by James W. Gardner or any onc 
claiming uuder him for the land, would be eet-opppe to deny 
his title, because they were both parties to the proceeding 
and the deed. 

Having disposed of the case as to William Qardner, we 
d l  now see how the exclusion of the evidence mag affect 
the other defendant, James W. Garduer. H e  does claim 
under J. B. Gardner and is estopped to deny liis title. But 
if His Honor had received the evideuce of title offered to be 
introduced by the defendants, and i t  had established a better 
title than that of the plaintiff or .J. B. Gardner, i n  William 
Gardner, and James W. Gardner had proved that he was iu 
possession of the land under William Gardner, then the 
plaintiff's recovery might have been defeated as to him. 

WTe are of opinion tlle evidence was not only competent 
bu t  very important to the defeuce, and that  there was error 
i n  excluding it. Let this be certified to the superior court 
of Yancey county, that a venire de novo may be awarded the 
defendants, 

Error, Venire de novo. 
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E. PASOUR v. JOMATI-IAN REIYNE. 

J~lsdgrnmt Lien-8tutute of Limitations. 

9. A lien acquired by the levy af a writ of fiere facici~ upon land is 
lost by the issuing of an alias f i .  f a ,  and a writ of vmditioni exponns 
thereafter issued has I I ~  effecf to continue or revive the lier, of the 
first fi- fa. 

2 .  Under section 259 of the code, it is the judgment alone mhich creates 
a lien 011 land, and the sole ofice of the execntion is to enforce the 
lien by the sale of the land upon which it has attached. 

3. The lien of a, judgrnenk docli&d under this section is lost by thelapse 
of ten years from thc date of the docketing of the judgment; and this 
is s~ notwithstancling execution has issued within the ten years. 

f Yarborough v. Stnte Rmk ,  2 Dev., 23 ; Ross v Alexander, 63 N. C., 576 ; 
James v, Wes f ,  76 N. C , 290, cited and approved ) 

MOTION for leave to issere Execution heard ox appeal at  
Fall Term, 1879, ~ ~ ' Q A S T O N  b ~ p e r i o r  Court, before Buzton, J 

This was a motion before the clerk of the superior court 
of Gaston county for leave to issue execution on a judgment 
rendered irr beIjaJf of the plaintiff against the defer~dant a t  
May term, 1867, of the superior ccourt of said county. The 
defendant exhibited his discharge in bankruptcy, dated the 
2d of June, 1873 ; whereupon the motion was overruled by 
the  clerk and the plaintiff appealed to ithe superior court, 
and a t  said fall term the judgment of the clerk was affirmed 
a n d  the plaintiff appealed to this court. 

ASHE, J. The record shows that at  the February term, 
1868, of said court, ajierifacias mas issued on the judgment 
upon which the sheriff of Gaston county made return that 
he had levied on a tract of land as Jonathan Rhyne's prop- 
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erty, lying on Long creek adjoining the lands of William 
Ray and others, containing three hundred and fifty three 
acres, more or less; also on his interest in one other tract 
known as the "Rhyne & Hoffman " land, lying at and 
around Spencer's ford on the south fork of the Gatawba river. 
of six l~undred  and twenty-two acres, more or less ; and that 
t l~ere  was no sale because it was a n  old debt. 

On the 18th sf December, 1868, an  akic~s execukion was 
issued returnabie to spriug term, 1869, with an  endorsement 
of sixteen dollars and forty cents coIlected from the plaintiff, 
a i ~ d  the sale of Jonathan Rhyne's interest in the  "Rhyne 
$ Hoffman" tract on the 6th of March, 1869, for fifteen 
hundred d ~ l l a r s  "for C l e m m e r ~  claim by consent of E 
Pasour." Writs of ver~diEioni exponaa were regularly issued 
thereafter to sell the land levied on up  to fall term, 1872, 
without any sale being had, 

A lien upon the land of the deferidant was acquired by 
the levy of the first j e r i  fucias issued from the February term, 
1868, but the plaintiff' then sued out an  ulias execution, by 
which must be understood an  atins j fa., for the term ulicrs 
imports another writ of like kind. And by issuing the 
alias-fi. fa., the benefit of the levy was lost. The  levy was 
waived. Yarborougk v. State Bank, 2 Dev., 23 ; Boss v. Alex- 
ander, 65 N. C., 676 ; James v. West, 76 N. C., 290. 

The levy having been lost by the issuing of the alias). fa., 
the writ of venddioni exponas afterwards issued had no efTect 
to continue or revive t l ~ s  lien acquired by the firs% fi. fz., and  
was as inoperative for that purpose as though no levy had 
ever been made. So that, there was no  lien upon the land 
of the defendant after the fall term, 1868, unless i t  was ob- 
tained by docketing the judgment. 

But was the judgment docketed 1 if so, when was it done? 
The  record states i t  was docketed on the 23d of May, 1867 ; 
but a judgment docketed before the adoption of the code of 
civil procedure could not create a lien ; and it does nat ap- 
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pear that i t  has been docketed since, which was necessary to 
invest it with the new quality of creating the lien which has 
been attached to i t  by the code. By C. C. P., 4 400, it is pro- 
vided that " the  clerks of the superior courts at  the request 
of a party thereto and on the payment of the fee of one dol- 
lar,  shall enter on a separate docket all suits which a t  the 
ratification aforesaid shall have been conimenced, and in 
which final judgmerlt has not been rendered in the late 
county courts, superior courts of law and courts of equity of 
tbeir respective counties;" and by section 403, " existing 
judgments and decrees not dormant tnay in like ~ n a n u e r  be 
entered on the execution docket," &c. 

Taking i t  for granted, however, that the judgment was 
docketed as soon as the new system went into operatiou, for 
instance, when the first execution issued thereafter, viz: 
Dec. 10, 1868, and by that inearls secured a lien upon all tlie 
real property of the defendant, how will that avail the plain- 
tiff? Under the present system i t  is the judgment and that 
only wiiich creates a lien on real property by virtue of sec- 
tion 259 of the code. None is acquirtd by the execution 
escept upon personal property, and then only from the levy 
as against purchasers ; but when real property is in  ques- 
tion, its sole ofice is to enforce the lien of the judgment by 
the sale of the land upon which i t  has attached. No execu- 
tion could be issued to subject the personal property of the 
defendant to this judgment, because he had been relieved 
from all liability on the judgment by his discharge in bank- 
ruptcy. As to him personally i t  was satisfied-dead. And 
conceding that a lien on t l ~ e  real property of a bankrupt 
may be enforced in the courts of the state after his discbarge, 
i t  is only by virtue of the lien that an execution could be 
issued. But where there is no lien in existence to be en- 
forced, there is no authority to issue an execution. 

I n  this case there was no lien on the land of the defend- 
ant a t  the time of the application for leave to issue the exe- 
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cution, for more than  teu Sears bad elapsed since the dock- 
eting of the  judgment, if i t  had  ever been docketed. Arid 
it is provided by section 251 of the  code that a docketed 
judgment  shall be . ' a  lien upon the real property in  the  
courity where the same is docketed, of every person against 
whoiri any  such judgment  shall be rendered, and which he 
may have at  the time of docketing thereof in  the  county i n  
which such real propertg is situated, or which he  shall ac- 
fluire a t  a n y  time for fcrz years from the t ime of docketing 
the same in the  cou i~ ty  w!~ere the  judgment roll was filed." 
So that, the  lien of the  plaintiff's judgment  on the real 
property of the defendant had been lost by the lapse of tlnie, 
and,  as i n  this case, the  execution was sought to enforce it. 
There  was no ground for the  application and no power i n  
the clerk to issue it. 

I n  this view of the  case i t  is needless to enquire whether 
t h e  land had passed by operation of the  bankrupt  law into  
the  hands of the  assignee or remailled with tile baukruPt  
in  r ight  of his exemption. W e  are of opinion there is no  
error i n  the  judgment of the coult  below. Let this be cer- 
tified to the  superior court of Gastoai county. 

S o  error. Affirmed- 

JAMES D. FARMER and wife v. WILLIE DANIEL. 

I .  Where the purchaser at a sale nuder decree in proceedings for parti- 
tion of land (confirmed by the court) performs his part of the contract 
by paying the purchase money into court, he and his assignees hare n 
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complete eqnity to have title made : and mlder the code such eqnity 
can be set up  against an action of ejectment brought by one of the 
tenants i ~ i  common claimi~ ~g a legal title to part of the land on account 
of the failure of the purchaser to obtain a cleecl. 

2. I n  such case the equitable right of the defendant will prevent a rc- 
eovery by the plaintiff although not specificnlly pleaded in the answer. 

3. Also, wch equitable right can be enforced against a claim of title by 
one of the tellants in colllino~l who ma8 a 1niilo1- at  the time of the par- 
tition proceeilings and who after!\-nrds. when afefr,ne covert, receirccl her 
share of the p~oceecls of sale 'i\ ithont a privy examination. 

4. Also, the lapse of twenty years will not raise a prest~mption of the 
abanilonmcnt of such eqnity, the defenilailt and those mlder w11om he 
claiil~ed haviug been in coat inno~~s poesessiou of the laud. 

(Ex  Pmte Yates, G Jones E q  , 306; E l h e y  v. Ednry,  SO N. C., 81;  
Priteharcl v. dskczc, Id., 86;  SIzt1~ v Lool;ab~ll, 76 N. C., 465; 2'en 
Broeck v. Orchnrtl, 71 N. C., 409 ; Tlrr~zer v. Lowe, (iG N. C., 413 ; 
Bank v. GZe,:n, GS X. C., 35; -fiRite v. Battle, G9 N. C., 9S, cited and 
approved.) 

CIVII, ACTION to recover Possession of Land,  tried a t  Fall  
Term,  1879, of WILSON Superior Court, before Ezwe, J. 

Cbse Agreal: This  action was brought on the first clay 
of February, 1869, for the  recovery of a lot in  t h e  town of 
Wilson, whic l~  is part  of a tract of land formerly owned by 
one Williarn Farmer  and upon whose death descended to 
his heirs a t  law, situate a t  tha t  t ime in  the  county of Edge- 
combe, b u t  is now a i ~ d  was a t  the  commenctment of this 
action e r ~ b r a c e d  i n  the  county of Wilson ( h r m e d  in  part 
from Edgecornbe). I11 1837 the said heirs filed a petit io~l 
for partition of said land, ill the  court of equity of Edge- 
cornbe, t h e  feme plaintiff in  this  ac.tion being a plaintiff' i n  
tha t  proceeding, and a minor represented by a guardian ccd 
l i t em;  a n d  before she arrived fit the  age of twenty-one, she 
married ille plaintiff, Jamei  D. Farmer.  8errii.e of process 
was made upon the  defendants, resident and  non resident, 
and  in 1838 the  prayer of the  petitioners was granted and the 
laud sold by t h e  clerk and  n ~ a s t e r  i n  equity to one Ar thur  
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D. Farmer, who paid the purchase rnoney into court. The  
sale was confirmed in 1539 and a n  order for the distribution 
of the fund made, also for the execution of a deed to the 
purchaser. After which final decree tile case' was dropped 
from the docket and never afterwards brought forward until 
spring term, 1873, upon clue notice given. 

The defendant dedures his title to the lot in  controversy 
from the said Arthur D. Farmer by a regular ellain of con- 
veyances. The shareto which the feme plaintiff was entitled 
iu said land was an undivided one one-huudred-and-eighth 
part. After her arrival at  the age of twenty-one years but 
during her coverture, she received from the clerk and master 
her share of the proceeds of sale of said land, but without 
any privy examination. No deed executed by the rnaster to 
said purchaser according to the order of the said court of 
equity can be found by the defendant. 

The riotice above referred to was served upon the plain- 
tiffs at the instarice of the defendant informing thern that 
the defendant would apply to the superior court of Edge- 
co~nbe a t  the spring term, 1873, for an order directing its 
clerk to execute a deed for the lar~d sold as aforesaid, in  lieu 
of the deed made by the former clerk and master, which has 
beell lost. The clerk was thereupon ordered to execute the 
conveyance, and i t  was further adjudged that the effect of 
the decree should be to transfer to said Arthur D. Farmer or 
his assigns the title to said land. The  cause coming on to 
be heard on the case agreed, the court ga re  judgment for 
the defel~dant and the plaintiffs appealed. 

HT. George I? Strong, for plaintiffs. 
Jfess~s Conqzor & Woodard, for defendant. 

DILLARD, .I. This was an action to recover real property 
and after issue joiiied on the pleadings, the parties made a 
case agreed setting out all the facts and submitted the con- 
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FARMER 0. DANI EL. 

elusions of law thereon to the judgment of the court. His  
Honor being of opinion that the plaintiffs on the facts 
agreed were not entitled to recover, adjudged that  they take 
uothing by their suit, and that  the defendant recover his 
costs, and from this judgment of the court below the ap- 
peal is taken. 

The facts, to be gathered from the case agreed, material to 
tile decision of the question lresented for our consideration 
and determination, are these : On the death of William 
Farmer, the land sought to be recovered in this action de- 
sceilded !o his surviving brothers and sisters, and the issue 
of such as were dead. And some of the heirs-at-law, among 
whom was the feme plaintiff, then an  infant, filed their pe- 
tition in the court of equity against the other heirs, prayiag 
a decree of sale and a partition of the proceeds among them 
accordiug to their respective rights. Guardians ad Litem 
were duly appointed by the court for the ferne plaintiff and 
all otllers under twenty-one Tears of age, and after orderly 
constitution of the cause in court by the service of process 
on the home defendants and publication made as to non- 
residents, a decree of sale on a credit of six and twelve 
ruonths was made in the cause. 

At fall term, 1838, the master having reporled a sale to 
Arthur D. Farmer, and the price fair, an order of confirma.. 
tion of the sale and for collection was made, and afterwards, 
to-wit, in  the year 1839, the master having reported the 
purchase rnoney collected, a n  order of distribution and for 
title to the purchaser was regularly entered in the cause, 
and from and after that time the cause was dropped from 
the docket. 

At spring term, 1873, of the superior court, pursuant to 
notice, the cause was brought forward and entered 011 the 
docket, and on motion, tlle judge finding the facts to be 
as above stated and the further fact that no deed had ever 
been executed by the clerk and master to the purchaser, 
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ordered the  clerk of his court to execute a deed to Arthur  
D, Farmer  or his assigns, with a declaration in  the  decree 
t h a t  t h e  decree should have the  effect to transfer the  title to 
said Ar thur  D. Farmer,  or i n  case h e  had assigned his in- 
terest, to his assignee, i n  the  same plight a n d  condition as 
though the  conveyance ordered Kere made. 

I n  the  case agreed, i t  is stated t h a t  the  present defendant 
connects himself by a chain of rnesne conveyaxices with the  
purchaser a t  the  clerk and master's sale, and  i n  case H i s  
Honor  should decide in  favor of the  plaintif%, judgment is 
to be entered for one one huudred-and-eighth part of the  
land described in the  complaint, otherwise for the defeodant 
wit11 costs of suit. 

W e  concur in  the  opinion and  judgment of the  court 
below, that  the  plaintiffs upon the  facts presented are not 
entitied to recover. 17pon the  argument  before us i t  is con- 
tended by plaintif% that on t h e  death of W m .  Farmer ,  the  
legal title to one one-hu~idred-and-eighth part  of the  land 
sold by the decree of t h e  court of equity descended on the  
feme plaintiff, and no deed having been executed by the 
clerk and  master to Ar thur  D. Farmer ,  the, purchaser, the  
legal estate is still in  her, and has  no t  been divested by the 
decree for title in  the superior court in  the  year 1873, passed 
in the  petition-cause, for the reason that  the  case stood ahated, 
and  there being IIO act of assembly authorizing i t  to be 
brought forward a t  that  time, the  decree for title was coram 
m n  jzlcl ice itnd therefore illoperative to pass the title. Tlle 
defendant contends that  the  deed executrd under the  decree 
of the  silperior court in  1873 or the  decree of itself availed 
in law to pass the  estate to h im,  o r  if not, then tha t  he  
claiming under Ar thur  D. Farrner,  the original purchaser, 
has a complete equity to have the  title, ant1 that  in a n y  as- 
pect of the  caqe he  is entitled to defeat the  plaintiffs' pres- 
ent action and be left i n  the  possession. 

Upon this contention of t h e  parties i t  is na t  necessary to 
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the decision of this case, that we should consider or express 
an opinion on the question made, as to the due constitution 
of the original suit on the docket of the superior court in  
1873, and the efficacy of the decree therein made for title, 
being of opinion that the perfect equity of Arthur D. 
Farmer to have the legal title, which is agreed to have come 
to the defendant by a regular chain of meane conveyance, is 
sufficient to defeat the plaintiffs' action. 

The plaintiffs are not entitled to recover the possession of 
of the whole, nor indeed the undivided share of the fen~e  
plaintiff, if the proceedings for sale and partition in the 
court of equity had the legal effect to pass the legal estate 
to the purchaser or his assignee, or only the effect to pass a 
clear equitable right to have a deed. The co~lfirmatiori of 
the report of sale to Arthur D Farmer was ail acceptance 
of him as a purchaser, and in legal effect the bargain was 
thereby struck, and gave to the heirs-at-law of William 
Farmer, and to the purchaser or his assignee, the reciprocal 
right to have a specific performance of the contract against 
each other. Ex parte Yates, 6 Jones Eq., 306; Edney, v. 
Edney, SO X. C., 81 ; Pritchard v. Askew, Ibid ,  86 ; Rorer on 
Judl.  Sales. 

I n  this case i t  appears as a fact in the case agreed that  the 
purchaser specifically performed the contract on his part by 
paying into the office of the clerk and master the purchase 
money, and thereupon the right arose to have performance 
on the p a ~ t  of the heirs acting through the agency of the 
court. And the court of equity, on report of full payment 
by the master, in recognition of this right, ordered that the 
title of the heirs be conveyed by the master to the purchaser. 
I n  this state of things even if the decree of the superior 
court in  1873 for the execution of title was ineffectual to 
pass the legal title of the feme plaintiff as insisted on by 
them, still the defendant assignee of the original purchaser 
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succeeded to his complete equity to have title and may yet 
have the conveyance made to him. See the cases cited. 

Seeing that the defendant by a s s ignme~~t  from the orig- 
inal purchaser has such a perfect equitable right to have a 
deed passing the title, if he has not already one, i t  remains to 
inquire whether suc!~ an equity c:u be set up  so as to de- 
feat the actiou of the plaintiffs. Formerly if no title had 
passed to the purchaser by a n  actual deed or by the opera- 
tion of the decree per se under the act of assembly in such 
case made and provided, the plaintiffs mould have been en- 
titled in a court of law to recover, and the defendant ~vould 
have been forced to go iuto a court of equity by an inde- 
pendent suit or by motion in the original cause and have 
the recovery enjoined. But now under our new s ~ s t e m  of 
courts such circuity is avoided and the defendant is entitled 
to set u p  his equitable title in defence of the plaintiffs' legal 
title which they claim to have, and in  the superior court 
the defendant is entitled to the same relief as formerly he 
was conipelled to seek in the courts of equity. This right 
of defendant to set up his equitaXe right, and the sufificiency 
thereof to defeat the legal title of the plaintiffs, if such they 
hare, is adjudged and established by several decisions of 
this court, to some of which we will refer. 

In the case of Stitk v. Lookcrbill, 76 N. C., 465, the plaintiff, 
Stith, claimed as purchaser under an  execution against one 
Carninarl hold in^ in trust for certain persons, and the de- 
fendant defended as tenant to one Sturges who nT:ts the 
owner by assignment of the equitable interests of the cestuis 
prie t~ust ,  and the court held thnt although the sheriff's deed 
passed the legal title to Stith, he was not entitled to recover 
against the owner of the equitable estate in possession. In 
Ten Bweck v. Orchard, 74 N. C., 409, it was held thot in  an 
action to recover land on the legal title, the defendant 
might set up an equitable claim i n  defence of the action 
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And to the same effect are the cases of Turner v. Lowe, 66 
N. C., 413, m d  Bank v. G b m ,  68 N. C., 35. 

I t  is urged by plainti& that however suffic.ient in general 
the right in equity to have the legal title may be, to bar the 
action of the holder of the legal title, r e t  such a n  asser t io~~ 
of equitable defence callnot avail the defendant in  this cise 
for several reasons: 1. Because such equitable right is not 
set up in the answer. 2. Because the sum of lnonep ad-  
mitted iti tlle case agreed to have been paid to the feme 
plaintiff was paid m-ithout her privy examination, and by 
reason thereof no equity could arise against her. 3 Be- 
cause the equity of defendant to have a title was presumed 
abandoned, released, or satisfied either under the corntnon 
law up011 a lapse of twent.y years, or under the shorter 
period under our statute of presumptions. 

Neither of these objections to the sufficiency of the ecjuit- 
able title as a defence against the plaintiffs' recovery is in 
our opinion tenable. 

As to the first objection : The plaintiffs in their complaint 
put their case on the averlnent of a right of possssion ill 
theinselves and the defendant de:ties a right of possession 
i n  the plaintiffs and avers a right of possession in himself, 
and upou the issue thus made, the parties treated the issue as 
embracing an equitable defence. Accordingly in the case 
agreed, they set forth faets constituting suctl defence and 
leave tlle legal inference therefrom to be made by the court. 
I11 such case we will treat the defence set up in the cnse 
agreed as authorized by and within the scope of the plead- 
ings just as the parties considered it. McRae sr. Battle, G9 
N. C., 98. 

As to the second ~~bjec t ion:  The equity of Arthur D. 
Farmer, under whom the defendant claims to have a deed, 
vested on the confirmation of the sale and the payn~ent  of 
the purchase money into the office of the clerk and master, 
and i t  is not perceived how that equity could be affected by 
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the  payment to the feme plaintiff of her share without privy 
examination Tha t  was a matter between the plaintiff and  
t!ie clerk and master, a n d  i n  n o  manner  corlcerned the pur -  
ellaser or his assignee. 

As to the  third objection : T h e  defendant has now and 
]lad a t  the  institution of tlle action, the  possessioii of the  
laud, and  i t  is to be tahen, l~ot l l ing being S ~ O W I I  to the  con- 
t rary,  that  defendant aild  tho^ under  rvhom h e  claitns, in- 
cluding Arthur  D. Fartner, have had a continuous posses- 
sion coiisistent with the  equitable title ever since i t  arose by 
the  order of confirmation and  payment of the nloney into 
office. U n d t r  these circumstances no presumption of aban- 
donment.  satisfaction or release of the  equity can arise 
against the  purchaser or his assigns. No presumption of 
abandonment or release can arise from lapse of t ime against 
parties who all the t ime stand upon tlieir equitable title, 
and possessand use the  property as their own. I t  is im-  
possible that the equity to call for the  title which became 
complete on paying the  money iuto  office, could have been 
weakened and extinguished by a possession on a clainl of 
ownership by defendant a n d  those under  whotn he claims 
for a period of twenty years or a n y  other lapse of Lime. 

T h e  equity of defendant, if affected a t  all, is rather streng- 
thened than destroyed by such long possession consistent 
therewith. 

No error. Affirmed. 
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CAROLINE HALSO by her Guardian J. J. Halso v. JOSHUA 
COLE. 

Practice-Proceedings in Partition-Charge for Equality in PUT- 
tition-Revival of Judgment-Not ice. 

1. Where in  a partition of land, one share is charged with the payment 
of a certain sum to another share for equality of partition a uenditioni 
exponas can issue upon the decree ; and it is not admissible for the 
creditor to  obtain a personnl judgment against the debtor for the sunr 
so charged 

2. Where, in  such case, the creditor did obtain a personal jadgmeut 
against the debtor and after his death had the judgment revived, exe- 
cution issued thereon and a part of the land in the possession of one of 
the heirs of the deceased debtor (the same having been partitioned( 
sold, but without notice to his heirs or personal representatives ; Held. 
that the purchaser at  snch sale acquired no title. 

3. I n  snch case, even if the execution had been a ven. ex. issued upon t h e  
decree in the origini~l partition snit, a sale under it  would have passd  
no title to the purchaser there being no notice to the heir in possessio~~~ 
of the part sold ; she was entitled to notice and a n  opportunity to show 
payment or to defend herself against the placing of the entire sum due 
on her portion of the land. 

( Y o L L ~ ~  v. Trustees, Phil. Eq. ,  261 ; Wyme v. Tunstall, 1 Dev. E q  , 23 ; 
Aycoclc v. Harrison, 65 N. C., 8 ; McCarson v. Richardson, 1 Dev. & 
Bat., M I ;  ,%muel v. Zmchery, 4 Ired., 377, cited and approved.) 

CIVIL ACTION to recover Possession of Land, tried at  
Spring Term, 1879, of DUPLIN Superior Court, before Sey- 
naour, J.  

The facts material to the question decided are embodied 
i n  the opinion. Verdict for plaiu tiff, judgment, appeal b j  . 
defendant. 

Ji'r. H. R. Eornegay, for plaintiff. 
iWessrs. W. A. Allen & Son, for defendant. 
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DILLARD, J This was an action to recover real estate 
and the pleadings disclose noue of tile facts material to the 
decision of the points made and discussed before us, as they 
consist merely of complaint and answer, putting the contro- 
versy on the title in  general terms, and without exhibits 
showing the claim of title or other facts relied on to support 
their claims respectively, and therefore i t  is that we will 
h a r e  to take the facts from the statement of the case of ap- 
peal of the judge, which itself is less full than is desirable. 

The  material facts, as we can best gather them, are as  
follows: On the death of Robert Cole his lands were 
divided by due course of law, in  the year 1854, among his 
,heirs-at-law, of whoin David Cole was one, and in  the parti- 
xion a share was allotted to said David, charged with fifteen 
dollars to be paid to the share of Basil Cole, and the same 
amount to be paid to Jesse Cole. I n  1856 Basil Cole, hav- 
ing acquired a tfitle to the share of Jesse Cole according to 
the judge's statement, obtained a judgment against David Cole 
upon the judgment for partition of 1854 for the said two 
sums charged upon the land for equality of partition, and 
thereafter David Cole died without issue but  leaving the 
same persons his heirs-at law who had shared in  the parti- 
tion of Robert Cole's lands, arid among thew the share a!- 
lotted to David from Robert Cole's estate was divided by 
regular proceedings for that purpose. I n  the partition of 
the lands of David Cole charged as aforesaid, Kissy Cole, a 
sister, afterwards the wife of J .  G. Halso, acquired one-sixth 
of the tract and died Ieaving the infant plaintiff her o ~ l l y  
heir-at-law. I n  1867 after the deat!i of Kissy Cole and 
when her title had descended to the plaintiff, then and now 
an  infant without guardinn, Basil Cole sued out a n  execu- 
tion on his said judgment without any notice to the plain- 
tiff, and had the lands described in the colnplaint sold, 
when the defendant, Joshua Cole, became the purchaser, 
and took the sheriff's deed and el~tered into the possession. 
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I Upon these facts His Honor held that no title passed to 
&he defendant under the sale and sheriff's deed, arid we con- 

1 cur in that opinion. The two sums charged on the share 

I 
assigned to David Cole on the partition of Robert Cole's 
lands, were a lien thereon, and were capable of collectioll 

1 by a venditioni exponas on the decree entered in the suit in 

I 
which the partition was made, and as after, held in this 
court, the land was the debtor, and not David Cole person- 

I ally. Young v. Trustees of Davidson CoUe,qe, Phil. Eq,, 281 ; 
Wynne v. %ndall, 1 Dev. Eq., 23. The decree in this suit, 

I nothing having been shown to the contrary (and we are to 
I assume ever.y thing done therein which ought to have been 

done) adjudged a confirmation of the report of the commis- 
I sioners, and declared and established a lien on the share of 

David Cole for the sums assessed for equality, and thereby 
Basil Cole, for the sum due his share as wela as for the like 
sulu acquired by him from Jesse Cole, had the right to en- 
force pay men t either by ve~ditioni exponas as authorized by 
our statute, or by atkachrnent for not cornplying with the de- 
cree 6&ny other step as in  equity. So it is seen that Basil 
Cole already had a decree for the sum charged on David 
Cole's lot of land, and he needed to have; and indeed it 
was inadmissible for him to have any separate personal 
~udgment  against David Cole, yet the case, as made out by 
His Honor, shows that in 1856, shortly after the confirma- 
tion of the partition, Basil Cole obtained a judgrnent agailzst 
David Cole upon the judgment for partition of 1854 for the sums 
chargedjw equality, and on this judgment was sued the exe- 
cution under which the defendant purchased. 

Upon this personal judgment against David Cole, Basil 
Cole issued no execution before the death of David which 
.occurred prior h 1864, nor afterwards, until January, 1876, 
and then it was done and levied on the piece of land claimed 
by the plaintiff without notice to her or revival of the judg- 
ment against David Cole's personal representative. 
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The  execution issued, we are to assume, was issued on t h i ~  
jisdgment according to the import of the language used in  
the case of appeal, and if so i t  was not merely voidable for 
irregularity, bot void, and clothed the sheriff with no power 
by his sale thereunder to divest the title of the plaintiff. If 
the execution had been sued in  the life-time of David Cole, 
or after his death, but with a teste antedaAng his death, the 
sale might have been made under its mandate, and the title 
would have passed, as the law in such cases, regarding an 
execution as entire, considers the sameas begun at  the teste: 
and therefore i t  may be proceeded on after the death. But 
if i t  is sued out, tested after the death of the judgment debtor 
and without revival, there is no basis to support it, and it 
invests the sheriff with no power to levy and sell the lands 
of the debtor, which, by this time, have descended to his 
heirs. Aycock v. Harrison, 65 N .  C., 8 ; 2 Tidd Br., 1,000 ; 
M c G z r s ~ ) ~ .  P. Richardson, 1 Dev. & Bat., 561 ; 2 Raymond, 808 
Bragner v. Langrnead, 7 Term Rep., 20. 

Even if the execution, under which the sale was had, was 
a venditiowi exponas, issued on the decree in the suit for par- 
tition among the heirs of Robert Cole, still we think the 
issue of it without notice or sci.fa. to the plaintiff, one of 
the heirs of David Cole by representation, was void; she 
was entitled to a day in  court to show the payment of the 
sum charged, by David Cole in his lifetime or by his ad- 
ministrator, or to defend herself against the placing of the  
burden of the sums charged on her fragment of the lands 
of David Cole, when the execution creditor and the pur- 
chaser and others in re,pect to their shares i n  the lands of 
David Cole ought to contribute with plaintiff, each one- 
sixth tcwards the assessed sun1 for equality. Samuel v. 
Zachery, 4 Ired., 377. 

I t  is our opinion therefore that no title passed to the de- 
fendant by the sale of the sheriff and his deed, and His 
Ho~lor's ruling to this effect was in law correct. 

No error. Affirmed. 
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ARNOLD PARKER and o the~s  a. '8'. D. PARKXR and others. 

En this state a n  injuactio<l will not be granted 'to stop the working of a 
gold mine, but where it appears that the party in possession is of doubt- 
f u l  aliility to respond in damages if he be cast in the action, a receiver 
should be appointed to secure the profits. 

(Baldwin v. York,  71 N .  C., 463 ; Bell v. Chadwiek, I d . ,  329 ; Falls v. 
McAfee, 2 Ired., 236 ; Deep River Gold Mining Co. v. Pox. 4 Ired. 
Eq., 61 ; Gaztve v. Perkins, 3 Jones Eq., 177, cited and approved.) 

MOTION to dissolve an Injunction heard at  Fal l  Term, 
I 1879, of STANLY Superior Court, before Bubon, J? 
I I t  appearing that the real estate in controversy is a min- 

ing  interest, and the court beir~g of opinion that i t  isagainst 
public policy to obstruct the working of mines and the de- 
velopment of the resources of the sta:e, ordered the injunc- 
tion theretofore granted to be dissolved, and appointed a 
receiver, to the end that the property in  litigatiola Le secured 
until  the rights of the parties are determined in tbe action, 
From this judgment fhe plaintiff appealed. 

Mr. PV. J. ~l.loontgonzery, for plaintiffs: 

Cited X l l e ~  v. Washblcrne, 3 Ired. Ey., 161 ; Troy v. Nw- 
.men& 2 Jones Eq., 318 ; James v. iVorris, 4 Jones Eq., 225 ; 3 
Jones Eq., 1177 ; 2 Ired., 239 

Jfr. J. W. fifauney, for defendants-. 

Cited Fulls v. JIcAfee, 2 Ired., 236 ; 4 Ired. Eq., 61 ; 3 Jones 
Eq., 177 ; 71 N. @., 463 and 329. 

D I L L A R ~  J. The plaintlfTs commenced action by sum- 
mons for the recovery of a tract of land on which was a gold 
mine, and simultaneously therewith, or soon thereafter, 
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applied for and obtained an injunction, upon the claim 
as disclosed by their affidavits, that  they were sole owners 
in fee and had had a. possession themselves and under their 
father for sixty years, and that defendants had unlawfblly 
and forcibly entered rapon said land and were irreparably 
injuring them by diggiug for and Laking away the gold, to 
pay for which they were utterly unable by reason of their 
inso1venc:y. 

The defendants subseq~ently,  on their motion lo dissolve 
by affidavit in reply to affidavit of plaintiffs on which the 
illjunction was obtained, denied thct plaintiffs were sole 
owners i n  fee of the mines, ores and minerals in said land 
contained, but alleged that the heirs at law of James Parker, 
John Parker and William Parker were tenants in common 
witb the plaintiffs therein, and as such had the right to 
make and had made to them a lease for their interest, in 
virtue of which fhey had entered on the land and were 
digging for gold. And they averred that they had not 
ousted the plaintiffs o r  any tenaut of theirs from the land. 
nor excluded or claimed to exclude tlne plaintiffs fmm dig- 
ging for gold also. They offered to give account of t he  
gold they had found,and represented themselves able, though 
of small means, to respond i n  damages for- any recovery 
that plaintiffs might effect against them. 

On consideration of the motion to dissolve the injunction 
iu connection with the affidavits of the parties and  others 
in support on each side, His  Honor, findiug the real estate 
in controversy to be a mining interest, ordered the dissolu- 
tion prayed for. But on the admission by defendants in  
their affidavit of a right iie the plaintiffs as tenants in cotn- 
mon in the said mining interest wi th  tlleis lessors, and of a 
doubtful ability on their part to respond for the value o l  
the gold they might find and appropriate to their own use, 
the court adjudged i t  a proper case for a receiver, and ap- 
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pointed one. And this action of the judge is the ground 
of plaintiffs' complaint. 

His Honor found the subject of the controversy to be a 
mineral interest, and the fact fouiicl scems to be justified by 
the affidavits filed. That fact and the others found by him 
would see111 to authorize the judgment, which is claimed Is? 
plaintiffs to be erroneous. 

I n  controversies coiicerniilg the right of property in land 
between two persons clairniiig by separate and distinct titles, 
the court will not interfere, by way of injunction or tlie ap- 
pointment of a receiver, with the free use and enjoyment of 
thc party in possession udess it appear that the plaintiff 
will lose the rents and profits to which he will be entitled 
in case he establish his title. Baldwin v. Yo~k., 71 K. C.. 
463 ; Bell v. Chntlwiek, Id., 329. Equally averse is the court 
to interfere betwceu tenants in cornrilon in  dispute over the 
qucstioii of connectioii in ownership between them. And 
i11 such casc i t  is laid down as the rule tliat 11.0 interference 
will be made as against tlie party in possession, unless he 
absolutely excludc the other from all ei~joyment; or, the 
properly being of such nature as not to admit of user by 
hostile claiinants, (as here a mine) there shall be a reasona- 
ble fear that accountability will be ullavailitig by reason of 
the insolr~ency in the perception of the rents and profits. 
High on Receivers, 5 603, el sey. 

Applying these principles to the case under consideration, 
i t  would seem that in accordance therewith the jurisdiction 
of the conrts might bc invoked, and in  the case of co-tenan- 
cies generally, tlle power would exist and might be exercised 
in  the cliscretion of the judge either in granting an injuiic- 
tioii or in tlie appointment of a receiver. But the case of 
mines is in our state a n  exception to the general rule, and 
in  rcgard to that kind of property it is Ihe settled doctrine 
that the working of mines ought not to be stopped, from 
co!~sideration of public policy and i11 justice to the private 
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party who might in the end be adjudged to be the owner 
or part owncr, and therefore a n  order of inj unction ought 
not to be iqsued in such crises, but rather the method 
d o p t e d  of having the issues and profits secnred through a 
receiver, ready for delivery to the party who should be de- 
c.iclecl to be owner. 

I11 Ealls v. McJfec, 2 Ired., 236, the court enunciate the 
rule as above stated, and then say : " I t  is indeed surprising 
that the plaintiff' (Falls) l m l  not a t  the first opportunity 
moved to discharge the injunction by submitting to a n  order 
for a receiver." And in this Imguage of the court there is 
express sanction of the course of His Honor in  the case here. 
The  principle of the case of FMs v Illci-lfee has been referred 
to 3 r d  approred since and may be taken as the rule with 
UP. See Decp River Gold Jiining Cb. V. For, 4Irecl. Eq., 61 ; 
G'citise v. Pc~kins, 3 Jones Eq , 1'77. 

On tlic application for the injunction, therefore, the order 
allowing i t  was iinyrovidentlg. inacle, and i n  place thereof a 
receiver should have been appointed, thus saving plaintiffs 
 g gain st any loss from the continuecl working of the mine, 
and just to the defendants in case at  Ihe end of the law their 
lessors were found interested in  the property as co-tenants. 
By the appointn~cnt of a receiver the plaintiffs are effect- 
ually secure against loss in the diminutioll of the value of 
the nlille; and at  the same time public policy iilterested in  
the development of the resources of the country as well as  
private justice are all cared for and protected. 

We think that which should have been clone under the 
authority of the decisions of our state on the original appli- 
cation for the injunction, might be done afterwards on the 
motion of clefendant for the dissolutioil of the injunction 
which was granted, although a. receiver n-as not asked for 
by plaintiffs. Fcdls r. McAfee, s q m ;  High on Receivers, $5  
DS, 733. 

The dissolution of the injunction and the appointment of 
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ti receiver by His Honor in  the court below was, in our 
opinion, in  accordance with law, and the judgment is there- 
fore affirmed. Let this be certified. 

No error. Affirmed. 

F. W. KEBCHNER v. NARCUS a. BAIiEIE. 

Excusable h?gligc-,lce unde~ section 133. 

1. A party seeking to vacate a judgment untler section 133 of the code ik 
always at  default, and the onzis is upon him to show facts whichwould 
make the refusal to vacate appeiir to be an abuse of cliscretion. 

2. Defendant resident in Fayctte~ille was sued in the superior court of 
Xcw Hanover in 1870 and filed an ans'ivcr by attorney 5vho also lived 
in Fayetteville, but clitl not practice in the courts of Wilmington ; in 
1874 an unclerstandiag was had bctween the counsel of the parties that 
no further step moold be talien without notice ; in 1877 the plaintiff's 
attorney died, and he e~nployed other counsel and recovered judgment 
in 1879 ; the plaintiff' or his co~ulsel did not know of the arrang ~ e i n e n t  
made by his former attonley, and no notice 'I\ as given pursuant thereto. 
nor clid the defendant malie any inquiry about the case; Held, on a 
motion to set aside the jntlgment, that the negligence is inexcasable 
and defendant entitled to no relief. 

(Sluder v. Rollins, 76 N. @.. 271; Bank v. Footc.. 77 N. C., 131, citedxnd 
approved.) 

MOTION to set aside a Judgment heard at  Fall Term, 1879, 
of NEW HASOVER Superior Court, before Ewe, J. 

The court refused to grant the motion and the defendant 
appealed. 

Mr. D. J. Devnne, for plaintiff. 
Xr. B. Fdler, for defendant. 
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DILLARD, J. This is an appeal from the judgnient of the 
superior court refusing the tnotiou of defendant to set aside 
a judgment on the ground of excusable neglect under sec- 
tion 133 of the code, and the material facts found by His  
Honor are these : 

The plaintiff through the late Adam Etnpie as his coun- 
sel sued the defeudant residing in Fayetteville to spring 
term, 1870, of New Hanover superior court, and at  the re- 
turn term cornplaint was filed and the names of attorneys 
residing in  Fagetteville were entered on the docket as coun- 
sel for defendant, and an answer was filed for him. The  at- 
torneys marked for defendant did not practice in the court 
of New Hanover and were not in attendance a t  any court 
u p  to and includiug the term a t  which judgment was ob- 
tained, but t l~c i r  names were kept up on the trial docket the 
whole time. 

Mr. Ernpie was the only counsel of plaintiff and acted as 
sut h until his death on the 10th of July, 1877, arid soon 
thereafter D. J .  Devane was retained as counsel to the plain- 
tiff aud his name was marked as such on the docket, and he  
continued to represent plaintiff until judgment was obtain- 
ed at June  term, 1879. 

His Honor further finds that in 1873 or 1874, it was un- 
derstood and agreed between Adam Empie the counsel of 
the plailltiff and the defendant's couilsel that he, Empie, 
would take no further steps in  the cause, and no further 
proceedings should be taken without notice to them, and of 
this arrangement the defendant was informed t h o u g h  his 
counsel, but the plaintiff knew nothing of, nor had ever au- 
thorized such an arrangement; and both hearid Mr. Devane 
the c o ~ ~ n s e l  retained a t  the death of Empie were ignorant 
of any clairn of such arrangerne~lt on the part of defendant 
until after judgment. No notice was ever given by plaintiff 
or Empie before his death, nor by plaintiff or Devane since 
he became counsel, of an intention to proceed in the cause, 
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and neither the defendant nor his counsel had any kuowl- 
edge of the trial until after judgment was taken. 

Upon the facts found His  Honor was of opinion that the 
neglect of defendant was not excusable, and he overruled 
defendant's motion to set aside judgment, and we concur i n  
his conclusion. 

Every person against whom a suit is brought ought to 
come into court and be attendant at  its terms throughout 
the litigation, by an attorney a t  law for the perfornlance of 
matters peculiarly within his sphere, and in person or by 
an attorney i11 fact, so as to look after and follow up  his de- 
fence, and to do and have done ail things pertaining to him 
personally in the course of the proceedings. If he fail to do 
so, i t  is negligence and concludes him in any judgrnent that 
may be entered against h im unless he shall be able, as al- 
lowed by section 133 of the code, to be relieved by facts suf- 
ficient in  law to excuse his neglect. I n  all applications to 
vacate judgments under this section the party is always a t  
default, and the burde2 is on him, and he must show facts 
not barely sufficient in l aw  to excuse the neglect, but so 
clearly sufficient as to call for the exercise of the discretion 
of the judge and to make the refusal to vacate appear to be 
an  abuse of his discretion. Sluder v. Rollins, 76 N. C., 271 ; 
Bank v. Foate, 77 N. C., 131. 

I n  this view of the liberty to have the judgment, set aside 
in  the exercise of the judge's discretion, and of facts to be 
shown by defendant to induce a favorable exercise of that  
discretion, how stands the case with the defendant? H e  
appeared at  spring term, 1870, and put i n  a general denial 
to  the complaint, by counsel entered on the docket, resident 
like himself i n  FayetLeville, and who did not practice in the 
courts of Wilmington, and an  understanding was had 
through his counsel with Mr. Empie, plaintikff's counsel, 
that  no proceedings would be taken in the action without 
notice, and according to this arrangement no step was taken 
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in the cause until after the death of Mr. Empie, which oc- 
curred in July, 1877. Defendant admits, and i t  is found as 
s fact, that he knew of this arrangement with Empie, and 
Ernpie's death being known to him as we must assume to 
be the fact, (inasmuch as i t  lay on him to show forth matters 
in excuse of his neglect) and he does not deny it, it then 
concerned the defendant, as a matter of interest to himself, 
as well as in the orderly conduct of the actiou according to 
the course of the court, in person or otherwise to inquire and 
know whether the arrangement with Empie would be con- 
tinued arid carried out. But he gave no attendance at the 
terms of the court and made no enquiry of the plaintiflor 
Mr. Devane retained as counsel in  place of Mr. Empie, as to 
the progress that would be made, until after the rendition 
of judgunenc in June, 1879, which occurred nearly two years 
after Empie's death. 

?Vas such omission on the part of thedefendant prudent? 
Would ilot a man of ordinary care in his defence, if he had 
merits, have looked into the matter on the death of Empie 
and not relied on an arrangement made with him through 
a period of two years without any ~ t t en t ion  whatever to the 
case ? Such a course was not the care of an ordinarily pru- 
dent man in reference to his nwn personal interests, nor was 
i t  consistent with a proper deference and attention duefrom 
defendant and every suitor to the known and orderly course 
and practice of the courts i n  the administration of the law. 
Thc court say i n  the case of Slucler v. Rollins, supra, that the 
least that can be expected of a person having a suit in court 
is that he shall give i t  that amount of attention which a 
m a n  of ordinary prudence usually gives to his important 
business, and applying this rule as we have doneabove, tbe 
facts shown forth by the defendant riot only do not excuse 
the neglect of the defendant but leave i t  confirmed a,nd 
strengthened. 

The  facts of the case failing to show any abuse of His 
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Honor's discretion in  refusing to vacate the judgment on 
the defendant's motion, the judgment is affirmed and this 
wil l  be certified. 

No error. Affirmed. 

J. A. HIATT, Assignee, kc.,  v. A. S. & GEORGE WAGGONER. 

Ezcusnble Negligence under section 133. 

Upon service of notice of a motion for leave to  issue execution, the 
defendant informed the sheriff he had his discharge in bankruptcy. 
and after the sheriff told him to attend to the matter, he requested the 
sheriff to write to the plaintiff about it (they both thinking that s u e -  
cient) but took no further steps in relation thereto, and esecution sub- 
sequently issued i n  pmsuance of a n  order of the clerk; Held, on a 
motion to vacate the order under section 133 of the code, that the 
defendant is not entitled to relief. 

(Burke v, Stokely, 65 N. C., 569, cited and approved.) 

MOTION to vacate an Order under C. C. P., 4 133, heard a t  
January Special Term, 1880, of DAVIDSON Superior Court, 
before Schenck, J. 

This was originally a motion before the clerk of the su- 
perior court for leave to issue execution on a judgment 
obtained by plaintiff against the defendants at spring term, 
1868, for the sum of one hundred and fifty dollars, with 
interest and cost. The clerk gave the order and esecution 
was issued to the sheriff of Forsyth county, who levied on 
a tract of land as the property of the deferidant, A. 5. Wag- 
goner, and was proceeding to sell the same when the defend- 
au t  obtained an order from the judge restraining the plain- 
tiff and sheriff from further proceedings on the execution 
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until the 10th of Msy, 1879. The case was then continued 
until said special term 

Upon the application for the restraining order, i t  was 
agreed between the parties that i t  sl~ould be treated as a 
motion to vacate the order under section 133 of the code. 

I n  addition to the facts already stated, His  Honor found 
the following: That  the defendant, A. S. Waggoner, was 
discharged in bankruptcy 011 the 9th of October, 1573; the 
notice of motion was served on the 27th of April, 1878, and 
the order made by the clerk on the 16th of May, 137s ; that  
when the sheriff read the notice to the defendant, h e  in-  
formed him that  he  had his discharge in bankruptcy; the 
sheriff then told him that he  would have to go to Lexing- 
ton or write to the plaiu tiff; that a t  defendant's request, the 
sheriff promised that  h e  would write, they both thinking 
that that would d o ;  that  the defendant had no further 
notice of the order until  March or April, 1879, when execu- 
tion was issued against him, and shortly thereafter he  served 
a notize on the plaintiff that he would move to set aside the 
order upon the ground of excusable neglect, &c. 

At the said spcv3al term, His Honor ordered and adjudged 
that  the order of the clerk was not made through the mis- 
take, surprise, inadvertence, or excusable neglect of the de- 
fendant, A. S. Waggoner, that  the motion to set aside the 
same be not allowed ; and that the restraining order there- 
tofore granted be vacated. From which judgment the de- 
fendant appealed. 

ill??. TV. EL Bailey, for plaintiff. 
Messrs. Watson & Qlenn and J. C. Buxton, for defendant. 

ASHE, J. We concur with His Honor that the defendant 
has failed to make out a case of mistake, surprise, inadvert- 
ence, or  excusable negligence under section 133 of the code. 
I n  the case of Burke v. Stokely, 65 N. C., 569, which was a 
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much stronger case for the defendant than this, the defend- 
ants in that case wrote to an attorney residing in the town 
where the court was held, and employed hiul to plead to 
the suit, stating that they had a meritorious defence. There 
was no evidence whether he received the letter, but he 
entered no appearance for defendants; and i t  was held that 
the negligence was not excusable. I n  our case no attorney 
was employed or written to. The defendant requested the 
sheriff to write to the plaintiff, but whether he did so does 
not appear: But even if he  did, t h t  would not excuse him. 
H e  was so indifferent to the proceeding taken against hiln 
that  he  never even inquired of the sheriff if he had writ,ten, 
and gave hitnself no concern about the matter, until he 
found the execution in the hands of the sheriff. There was 
very gross negligence on the part of the defendant. 

There are other views of this case that might have bee11 
considered by the court but for the agreement of counsel 
that  the case "should be treated as rt motion to vacate the 
order under section 133 of the code." Under that view of 
the case there was no error. Let this be certified to the 
superior court of Davidson county. 

No error. Affirmed. 

GEORGE NOWERY v. TOWN O F  SBLISBURY. 

Town tax on Dogs. 

The statute empowering town authorities to require the payment of a 
tax on dogs is constitutional. I t  is not an ud valorem but a specific tax 
for the privilege of keeping a dog within the town, and if not paid by 
the owner, the dog niay be treated as a nuisance and killed. 

(Dodsonv. Hock, 4Dev. & Bat., 146; P e r y  v. Phbps, 10 Ired., 289; 
State v. B o l d e ~ ,  81 N .  C., 527, cited and approved.) 
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MOWERY r. SALISBURY. 

CIVIL ACTIOS for Damages commenced before a justice 
of t l ~ c  peace and tried on appeal at  Fall Term, 1879, of 
ROWAN Superior Court, before Gilnzer, J. 

A n  ordirlance of defendant corporation imposed a tax of 
one dollar upon all dogs running at  large on the streets, 
and required the owners to put collars and badges on tbeir 
do2s as evidence of the payment of the tax. The  plaintiff's 
dog was found running at  large without a badge and was 
shot and killed by an  officer of the town in  pursuance of the 
requirenlents of the ordinance. And thereupoli the plain- 
tiff' brought this suit against the town commissioners to re- 
cover damages. The court being of opinion that  the action 
of defendant in  killing the dog was warranted by the charter 
and ordinances of the tow) ,  gave judgment accordingly and 
the plaintiff appealed. 

Mr. Kerr Crnige, for plaintiff. 
dl?. J. M. McC'orkle, for defendant. 

S ~ ~ I T I ~ ,  C. J. The act incorporating " the commissioners 
of the town of Salisbury" confers upon the commissioners 
i n  express terms authority "to regulate the manner in  
which dogs may be kept i n  said town." I n  the exercise of 
this power the followirtg ordinance was passed : 

" The chief of police shall have badges prepared which 
must be placed upon the collars of all dogs runnitlg upon 
the streets: the owners of dogs shall register the same with 
the clerk, and upon the paynlent to the clerk of one dollar 
for each dog, and t v o  dollars for each bitch, shall be fur- 
nished with a properly numbered badge ; and after the 15th 
day of July of each and every year, all dogs or bitches found 
running at large in  the streets without the proper badge 
shall be ki.led." 

The  plaintiff's dog was found running a t  large in viola- 
tion of the ordinance and was shot and killed. The only 
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p i n t  presented in the appeal and argued before us is the 
validity of the ordinance. 

Property in  dogs is recognized by the law and protected 
against wanton and needless injury, and a civil action for 
damages may be maintaiiied by the owner. Bodson v. Mock, 
4 Dev. & Rat,, 146 ; Perry v. Ph+ps, 10 Ired., 259. Yet they 
are net the subject of larceny. Skate v. Holder, 81 N. C., 527. 

They may become nuisances in cities and populous towns 
if permitted without restraint to roam about the streets, and 
dangerous -even during the summer xnontlls when ~abies 
prevails. Accordingly, by a general law for the government 
of towns, i t  is enacted that " if any person residing in town 
shall have therein any dog and shall not return i t  for taxa- 
tion, and shall fail to pay the tax according to law, the com- 
missioners, at  their option, may fine the person so failing 
double the tax, or may treat such dog as a ~~uisunce and 
order his destruction." Bat. Rev., ch. 111, D 27. Again, as 
indicating a public policy in regard to this class of domestic 
animals, i t  is n ~ a d e  the duty of any owner of a dog which 
he knows or has reason to believe has been bitten by a mad 
dog, or of a sheep-killing dog on proof thereof before a jus- 
tice and notice to such owner, to kill him immediately; and 
a refusal or failure subjects the offender to penal action and 
indictment. Bat. Rev., clr. 38, and the amendatory act of 
1874-'75, ch. 108. 

The  plaintiff's contention is that as dogs are property, the 
power of this municipal body is limited by the constitution 
to the imposition of an ad vdo~em tax, and that for its non- 
payment the destruction sf the animal is not an authorized 
remedy. I t  is difficult to apply the rule to animals that 
have no standard value and are not the subject of sale and 
traffic in order tc put upon thema  sllare of the public bur- 
dens. But tlie sum required to be paid by the owner is not 
a11 ad vulo~em but a specific tax for the privilege of keeping 
the dog within the town with the annexed permlty if he is 

12 
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found running at  large without the required badge, the evi- 
deuce of its payment and of the ownership of the dog. But  
the very question has been elaborately considered and dis- 
cussed in a recent case before the supreme court of Massa- 
chusetts, Blai~. v. Ferehand, 100 Mass., 136, and the principle: 
upon which life may be taken fully indicated. W e  repro- 
duce some extracts from the opinion of GRAY, J., who after 
referring to successive statutes on the subject, says : " These 
statutes have been administered by the courts according to 
the fair construction of their terms and without a doubt of 
t h e i ~  constitutionality." Again speaking of an  enactment very 
similar to the ordinance which required the owner of a dog 
to put a collar about its neck, to be constantly worn with 
the name and residence of the owner marked thereon, and 
authorized any  person to kill a dog without such collar when 
it had been decided that  no action would lie for such kill- 
ing, he adds: "Similar statutes have been held in other 
states to be reasonable and constitutiol~al regulations of 
police." Hurd v. C'hesley, 55 N. H., 21. 

W e  concur in  the view of that court that such provisions 
of law do not invade private rights nor disregard constitu- 
tional guaranties, but iu populous communities may be and 
often are necessary precautions against what in their ab- 
sence would become a public grievaace. The court properly 
ruled that the action could not be sustained. There is no  
error and the judgment is affirmed. 

No error. Affirmed. 
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D. A. S P I V E Y  v. J A N E S  I?. J O N E S  and Bcnjan~in  W. Taylor. 

Ejectment-Common Gmntor-Failure to Answer. 

1. I n  a n  action of ejectment, when both parties claim title from the same 
source, all that  the plaintiff has t o  do in order to recover, is to  show that 
he has a better title from the common grantor than the defendant. 

2. I n  wch  action where plaintiff c la in~s  title obtai~ied a t  execution sale, 
and it appears thar; between the date,of the jndgment and the date of 
the sale. the judgment debtor aveut into bankruptcy : Held, Tha t  tlte 
failure of the assignee in bankruptcy (who was matle a party defend- 
an t )  to answer, established the title of the plaintiff as against him. 

(Ives v. Sawyer, 4 Dev. & Bat., 31 ; illurphy v. Barnet, 1 Car. L. R., 106 ; 
Copeluficl v. Sauls, 1 Jones, 70 ; NewZin v. Osborne, 2 Jones, 1G3 ; Lovc 
v. Gates, 4 Dev. & Bat ,  363 ; Norwood v. Borrow, Id., 442 ; Donne11 v. 
Cooke, 63 N. C., 22'7, cited and approvecl.) 

CIVIL ACTIOX to recover possession of Land, tried a t  Fall 
Term, 1879, of GREENE Superior Court, before Eure, J. 

The cause was heard upon the pleadings and a case agreed 
wllickr are sufficiently set out in the opinion. Judgment in ,  
favor of defendants, and plaintiff appealed. 

iYessrs. Grainger &. Bryan, for plaintiff. 
Xessrs. Geo. V. Strong, A. K. Smedes and G. M. Smedes, for 

defendants. 

ASHE, J. This was an action for the recovery of land in 
nature of an  action of ejectment, tried a t  fall term, 1879, of 
Greene superior court, upon the pleadings and a case agreed. 

The  plaintiff alleges in his complaint that he was the 
owner in fee simple of the land in controversy, and entitled 
to the immediate possession thereof, which Fas unlawfully 
withheld from hirri by the defendants. The defendants, 
Jones and Taylor, deny the allegations of the plaintiff as to 
the  ownership and also that they unlawfully witlzhdd . the 
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possession, hut admit that they are in possession. John 
Hutchinson, the assignee in  bankruptcy of one \IT. H. B. 
Taylor, was regularly made a party defendant but failed to 
file a n  mswer. 

The plaintiff, in  support of his title, offered in evidence 
three judgments rendered in the  superior court of Greene 
county, in  favor of different plaintiffs against said W. H. 13. 
Taylor and others, as follows: A judgment dated October 
loth,  1867, docketed April 23d, 1870; ope of same date, 
docketed March loth,  1870, and another dated April l j t h ,  
1869, and docketed the same day in  the superior court, of 
Greene county ; then the executions on these judgments and 
the levy upon and sale of the land in  controversy, by virtue 
thereof, and the sheriff's deed for the same, bearing date the 
10th day of March, 1871. 

The defendants exhibited as a part of their case a juclg- 
ment of Wayne county court dated November, 186'7, (the 
court was held on the 11th of November), against W. H. B. 
Taylor and the defendant James F. Jones, execution thereon 
and of same date issued to the sheriff of Greene county, 
a sale and sheriff's deed for the land in dispute, bearing 
date the 12th of February, 1868. I n  the case agreed i t  is 
admitted that the money due on this judgment was paid by 
the defendant, Jones, to the sheriff of Greene county, while 
the execution was in his hands, and that he afterwards sold 
the land under the execution, and the said Jones became 
the purchaser arid received the sheriff's deed as above stated. 
I t  was further admitted that at  the date of the sheriff's deed 
to Jones, W. H. B. Tajrlor was the owner of the laud, and 
that he  was declared a bankrupt on the 18th day of May, 
1868, and duly discharged as a bankrupt on the 4th day of 
November, 1869. 

I t  is the universal rule i n  actions of this nature that the 
plaintiff must recover, if a t  all, upon the strength of his own 
title and not an the defects i n  that of his adversary. But 
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to this rule there are two exceptions : 1. " When the plaintiff 
is a purchaser at  sheriff's sale and the defendant is the de- 
fendant i n  the execution. 2. When both parties claim under 
the same person neither shall deny the title of the person 
under wl~om both claim." lves v. Sawyer, 4 Dev. & Bat., 51 ; 
Murphy V. Barnet, 1 Car. L. R , 106. But this last rule must 
give way when the defendant can show a better title in hiin- 
self or in a lhird person with whose title he cam connect 
himself. Copeland v. Sauls, 1 Jones, 70 ; Newlin v. Usborne, 2 
Jones, 163 ; Love v. Gufes, 4 Dev. & Bat., 363; Norwood v. 
1Cilorrow, Ibid. 442. 

Let us see how these principles apply to the facts of our 
case. Both parties clairn under W. H. B. Taylor, and 
neither can dispute his title. The plaintiff clailns as yur 
clttlser s t  a sheriff's sale by virtue of executions against W. 
H. B. Taylor and a sheriff's deed for the lalid in  pursuance 
Shereof. He s h o ~ s  a judgment and execntion, a sale and 
sheriiT's deed. By this purel~ase he acquired whatever in- 
terest the said bV. R. B. Taylor had i n  the land at  the time 
of the sale. This gives the plaintiff a prima fwie title 
against the said Taylor and  all claiming under hinl. But 
the  defendants Jones and B. 141. Taylor claim u11der him and 
i t  is i~icumbent  on them, in order to defeat the plaintiff's re- 
covery, to show a better title in Ihemselves than that of the 
plaintiff. This they have failed to do. I t  is true W. H. B. 
Taylor went  into bankruptcy alld one Hutchiuson was ap- 
pointccl his assignee soon after his being declared a bank- 
rupt  in  May, 1868, but it is not shown that Taylor was the 
owner of tile land a t  that time and that it passed into the 
hands of the assignee, and it may be presumed i t  did not, 
a s  he has never asserted any claim to i t  as the property of 
the bankrupt, and i t  does not appear that the judgments on 
the land have ever been before the bailkrupt court for ad- 
judication. Donne11 V. CooFe, 63 N. C., 227. But however 
tha t  may be, he was made a party defendant to the action, 
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and f a i h g  to answer the complaint, must be taken to ad- 
mit all its allegations to be true. What is the extent of that  
admission ? I t  is that  the plaintiff was the owner of the  
land i n  dispute and was entitled to the possession. For the 
purposes then of this action the title of the plaintiff is es- 
tablished against Hutchinson the assignee, and so far as 
concerns the other two defendants, Taylor and Jones, who 
set up no title as derived from W. H. B. Taylor except a 
sheriff's deed that is void, and admitted in the urgu- 
ment to be void, i t  is immaterial whether the title had 
vested in Hutchinson the assignee or not, for they by 
the authorities above cited are precluded from 3howing a 
title in him or any one else unless they can connect them- 
selves with such title. They have not shown any connection 
or privity with Hutchinson or his title. And it is a rule 
that obtains in ejectment suits when both parties claim title 
from the same source, that he must prevail who has the best 
title, " and all that the plaintiff needs to do to recover is to 
sliow that  he bas a better title froin the cnmmou grantor 
than has the defendant." Wait's Actions and Defences, § 3, 

We are of the opinion that the  plaiutiff upon the state of 
facts disclosed by the pleadings and case agreed has a better 
title than the defendants, and is therefore entitled to recover. 
Let this be certified to the superior court of Greene county 
thqt the damages may be assessed bjr a jury according to 
the case agreed and that  judgment may be rendered agree- 
ably to this opinion. 

Error. Reversed. 
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JAMES E. McNEELY and otlrers v. ROBERT K. YCNEELY. 

Ctmstmction o j  Wild- Vested Remainder. 

A testator after devising to his wife for life, gave " all the Ian& that I 
have to my son, Billy, a t  the death of his mother, by him seeiug to her "; 
Bold, a vested remainder in the son. The words "by him seeing to 
her " do not operate as a condition to terminate or impair his estate, 
but a wish is thereby expressed that he shonld take care of his mother 
as provision wits tnatle for him at  her cleatla. 

(Lefler v. Rowland, Phil. Ecl., 143; Nunney  v. Carter, 5 Jones Eq., 370, 
cited, distinguished and ap~rovecl ) 

SPECIAL P R B C E E D ~ G  for Partition of Land commenced 
En the probate Court and heard on appeal at  Special Fall 
Term, 1879, of IREDELL Superior Court, before Gud+qer, J. 

This proceeding involved the construction of a will, and 
the plaintiffs appealed from the ruling of the court below, 

Messrs. Reade, Busbee &- Busbee, for plaintiffs. 
Messrs. J. N. G'len~mt and J. A!.  &fcC'oricle, for defendants. 

SMITH, C. J. The plaintiffs allege that they and the de- 
fendant, the only child and heir of his deceased father, 
Billy McXeely, are tenants in  common of the land described 
in  their complaint which formerly beloi~ged to David Mc- 
Neely who devised i t  to his wife for life, and that the rever- 
sion descended to the plaintiffs and the intestate, his heirs-at- 
law. The object of the action is to obtain partition. The  
defendant answers, denying the tenancy rn common and 
a v e r r i ~ ~ g  a sole seizin in himself, and he demands from 
the plaintiffs damages as rent for their use and occupation 
of the premises. The issue thus raised was transmitted to 
the superior court and the facts and law by consent found 
by the judge. His  Honor found the foliowing facts : 
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David McNeely, the owner of the land, died in the year 
1852 leaving a will i n  which he devises the same as follows I 

" I give and bequeath unto Elizabeth my wife, her liking 
of the land I now own, and I give her a l l  the household 
and kitchen furniture, to be divided among my children a s  
she may think proper, with her horse and saddle; and I 
give her the use of all my negroes during her life, and then 
to be divided as follows : To my son James Ephraim I 
give my black boy Lewis, a t  the death of his mother, and 
what is called the meadow,'' he., and a t  the death of her (a 
daughter just before named) mother " I give all the lands 
that  1 have to my  son Billy, and m y  black wotnan Eiza,'" 
and other slaves mentioned, " at  the death of his mother, by 
h im seeing to her." 

The  testator left four children, the plaintiffs a n d  the de- 
visee, Billy, who remained on the plantation with his 
mother, superintending and working until his death in 1861.. 
The  defendant, then between five and six years of age, is 
his only child. Elizabeth, the testetor's widow, died in 1877, 
having been "bountifully supplied " while living from the 
proceeds of her farm. Her  family consisted of herself, a 
daughter and her son Billy until h is  death ; and since, she 
has not been assisted by any one on his behalf. 

His  Honor declared the law governing the case upon the 
facts four~d to be this : The intestate Billy, by virtue of 
the devise, had a vested estate in remainder i n  the land to 
take effect in possession at  the death of his mother, the life 
tenant;  and this remainder at  his death descended to the 
dkfendent, his son, and only heir-at-law. The words an- 
nexed to the devise, " by him seeing to her," his mother, 
were not operative as a condition, precedent or continuing, 
to terminate or impair his estate, but was the expression of 
a wish that Billy would look after and take care of his 
mother and her interests i n  view of the provision made for 
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Iiim a t  her death. The sole seizin is therefore in the 
defendaut. 

The  only question before us on the appeal is as to the 
construction of the clause, giving the r e m a i ~ ~ d e r  to the so11 
Billy, and the force and effect of the superadded words upon 
the estate devised to hiin. 

There is scarcely any labor imposed upon tlie judicial 
mind more difficult and less satisfactorily performed than 
that employed in interpreting wills and ascertaining there- 
from their legal operative effect. Without any prescribed 
form (except in the manner of execution) they are often 
prepared by testators themselves or by others not accus- 
tomed to the careful and accurate use of words, and there 
are few precedents found in  the reports, in most cases, to 
guide in resolving the perplexing enquirv into their mean- 
ing  and effect. Each case mbst be determined by an ex- 
aniination of the testator's language contained in  the will 
itself, it1 the light of the facts attending its execution and 
to xhich it bas reference, i n  arriving at  the intent of the 
instrument as a whole and of its several provisions. The 
rules laid down by VICE CHANCELLOR W T r ~ n a ~  in his use- 
ful treatise on Wills, are the proper basis upon which to 
undertake the task of construction, and they are frequently, 
as in  the present case, of little service to the court. 

I n  the will now under consideration the words which 
give rise to the controversy-" by him seeing to her "-are in  
themselves pague and indeterminate, and if an  essential 
and defeating condition of the gift, would be very difficult 
of application. What is meant by a "seeing to " the widow, 
aud what neglects fall short of that du ty?  How nicch of 
personal care and attention in  the son to the mother is re- 
quisite? aud how is the dividing line to be run between 
surh onlissions as are, and such as are not fatal to the de- 
vise? This perplexity is n~anifest in the facts found by His 
Honor, and titles would be rendered very precarious and 
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uncertain if such matters in pais were allowed to defeat a 
vested estate. 

There have been several cases called to our attention i n  
the argument, but they do not aid in  the present enquiry, 
as a brief reference will show : 

I n  Lefter v. Rotoland, Phil: Eq., 143, the question was, 
whether the legacy to a son dying before the testator was 
transmitted to the issue of the son under section 25, chapter 
119 of the Revised Code, a t ~ d  i t  was determined tha t  the 
services required to be rendered to the testator during his 
life and in  the payment of his debts, were the controlling 
motives of the testator, and a condition of the gift which 
failed by reason of the death of the intended legatee. 

I n  Nunnery v. CYarte~., 5 Jones Eq., 370, the bequest was to 
the wife for life, of certain person21 property and then to be 
James Carter's " provided he take care of his mother ; if not, 
to be whose that does take care of her." The wife died be- 
fore the testator, and the condition becoming impossible it 
was held that the legacy vested absolutely. 

An important criterion by which to determine the testa- 
tor's purpose is the absence of a limitation over in  ease of 
defeasance, and words are often aonstrued not to defeat the 
gift, when no provision for sluch contingency is made. Thus 
when the testator devised to his wife during widowhood 
and in case of her marriage " tha t  she must quit  the planta- 
tion," and no devise over is made, i t  was declared that the 
estate was not fettered by those words, and the preceding 
restriction upon the personal, was applied to the real estate. 
This conclusion was arrived at because there was no  subse- 
quen t contingent disposition of the Ian d. We therefore 
concur with His  Honor in opinion that the sole eeizin in  
the land proposed to be divided is in  the defendant. There 
is no error and the judgment is affirmed. This will be cer- 
tified, &c. 

No error. Affirmed. 
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THOMAS GRIER, Adm'r, v. L. A. McAFEE and others. 

Construction of Will- Vested Remaifideel.-Proceeds o f  land sale, 

~ e a l t y .  

A testator ileviscd a plantation to  his son, Caleb. a d  directed other 
property to be sold and proceeds divided amonghis three children and 
twenty-two gra~idchildren. He further provided that if his son clied 
without issue. the property willed to him should be divided among his 
grandchildren "living at  his death" and his two daughters, three shares 
each to the dau~ghtcrs and one share to the grandchildren Caleh died 
withont issue, the two daughters died in  his life time, and there were 
twelve grandchilclren living a t  his death ; Held, 

(1) The legacies in remainder to the da~~ghte rs  were unconditiollal and 
a t  their death vestecl in their respective representatives ; and ouly 
those gra~iclchilclren "living at  his death" share in said remainder. 

(2) The 1n1id (~vhich was sold uucler decree) retai~ls the same charac- 
teristics after as before the sale and descends to thr heirs of those 
who possessed vestedestates therein ; and the fund arising therefrom 
must be divided into eighteen parts, of which the respective repre- 
sentatives of the daughters will take three each, and the twelve 
grandchildren one each. 

(Batemm v. Latham, 3 Jones Eq., 38 ; Wood v. Reeves, 5 Jones Eq., 271, 
cited and approved.) 

C I V I L  ACTIOX !'or Construction of a Will heard at  Fall 
Term, 1879, of M E C K L E ~ U E I :  Superior Court, before Bux- 
ton, J. 

The plaintiff appealed from the judgment of the  court be- 
low. 

Mr. W. P. Bymm, for plaintiff: 

Cited and cominelited on Jones v. Postetz, 1 Ired., 166; 
Pruden v. Paxton, 79 N .  C., 446, ; Lnssiter v. Wood, 63 N .  C., 
360 ; Macon v. iMacon, 75 N.  C., 376. 

N r .  A. Burwell, for defendants. 
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S ~ I T H ,  C. J. Tlle testator, Andrew H o ~ l e ,  died in the 
year 1858 leaving a will in which the following dispositions 
of his estate are made. In  the first clause he devises and 
bequeathes to his deaf mute sol], Caleb W. Hoyle, the plan- 
tation whereon he resided, and much other property real 
and lpersonal ; and after the paymeut of his debts and t l ~ e  
deduction of o t l~e r  devises and legacies, directs the residue 
of 111s visible property to be sold and the proceeds with such 
debts as may be collected to be equally divided between his 
three children, the said Caleb, Elizabeth L. Stowe and Mar- 
garet Tompkins, and his tweirty-two grantlchildren, who are 
s;)ecifically mentioned by name, as follows : Three children 
of the said Elizabeth ; five children of the said Margaret 
Tornpkins ; seven children of Mary Fullenwider, a deceased 
daughter; two children of Sarah Grier, another deceased 
daughter; and five children of Eli Hoyle, a deceased son. 

I n  the sixth clause the testator declares that "if my son 
CaleL should die without a child or children, the property 
helcin willed to hini shall be equally divided atnong the 
grandchildren before named, living ut his death, and my two 
daughters Elizabeth and Margaret Tompkins, m y  said two 
daughters having three shares each, and m y  said grandchil- 
dren having one share each," and further, "should my son 
Cnleb die leaving a wife, that then she should have such 
part of his real and personal est:ite as the law gives to the 
wife of a husbal~d dying without a will." 

In  the seventh clause the testator appoints three trustees 
a t ~ d  vests in tllerrl the legal estate in the property given to 
his son Caleb, to be held and managed in trust for his use 
and benefit during life, and at  his death for " his children 
if he leave any, and if not to go as hereinbefore directed and 
subject to the provisions before made." Of the trustees 
nominated, two only accepted the trust, one of whom died 
iu the year 1875 and the other was removed by a decree of 
the court of equity in  1867 and the plaintiff appointed in 
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his place. Caleb Mr. Hoyle died in February, 1879. withont 
issue and unmarried, and the plaintiff has taken out letters 
of administration on his estate. 

Of the grandcllildren named in t!le will, twelve were liv- 
ing a t  the drat11 of said Caleb, to wit:  Fannie A ,  wife of L. 
A .  hlcAfee ; Sallie, wife of Monroe Forney ; Elizabeth, wife 
of \Y. A. T. Miller; Sarah C., wife of H. W. Bur ton;  Mary 
A. Barrett, L. A. Royle, L L. T o t ~ ~ p l t i l i ~ ,  C. E. Beard ; M:~ry, 
wife of - Ballou ; Wil1i:tm Stowe, ancl Margaret C., wife of 
the plaintiff Thomas Grier, and Thomas Grier. 

Two of these children of the testator's daughter, Elizabeth 
L., died in the life-tirue of their n~other ,  ancl the latter also 
before t l ~ e  death of her brother, Caleb, and a son, Williurn 
survives. 

Margaret, one of the deceased daughters of the said Eliza- 
beth L., died without issue before her sister Cakllarine, and 
the latter left surviving her three children, S w a n  E., wife 
of B. Lecraft, James L. Lebanch, ancl Lucius L. Stowe. Mar- 
garet M Tompkins, the other daughter of the testator, also 
died before the said Caleb, Ieaviug four childreu, Mnria 
Lusk, L. L. Tompkins, C. E. Beard and Mary B., wife of - 
Ballou. And intermediate between the death of her mother 
and Caleb, the said Maria died leaving seven child.en, Al- 
bert A., Flora G , Ellen I f ,  James l?., Percy B , Grafton B., 
and Kate B. Lusk. 

I n  1571 the plaintiff, trustee of said Caleb, with the con- 
sent of all those entitled in remainder, made application to 
the court for a decree for the sale of the lands, and the in- 
vestment of the proceeds upon the same trusts in a more 
profitable security, and in 1872 by virtue of such decree the 
lands were sold as well as the personal estate and the ~noneys 
received loaued out and the securities therefor are now l-~eld 
by the plaintiff. 

The object of the present suit is to obtain an authoritative 
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interpretation of certain provisions of the testator's will, to 
have the rights of the several devisees and legatees interesf. 
ed therein ascertai!ied, declared and adjusted, and the funds 
in the hands of the plaintiff paid over to the parties entitled; 
and in order thereto the following questions are propound- 
ed : 

1. Do the legacies in remainder to the daughters, Elizn- 
beth and Margaret, lapse at their several deaths in  the life- 
time of Caleb ? 

2. Do :ill the grandchildren named, twenty-two in  num- 
ber, take vested estates in remainder in  the property given 
to Caleh for life, or only such as were living a t  the tirne of 
his decease ? 

3. If the legacies to the testator's daughters are vested, 
how is their share of the fund to be apportioned among their 
p r sona l  representatives and the grandchildren ? 

4. Are the proceeds of the lands sold under the decree of 
the court to be deemed realty still and descendible as  such, 
or are they to bc: distributed as personal estate among the 
representatives of such as are deceased? 

The  solution of these enquiries disposes of thecontroversy 
between the contending claimants, and we respond to them 
in the order in which they are presented: 

First. The  legacies in remainder on the death of the life 
tenant, Caleb, given to the testator's two daughters, Eliza- 
beth and Margaret, are unconditional, and a t  his death 
vested in  their respective representatives. 

Second. Only those of the grand children, who were alive 
at  the time of the death of Caleb, sllare in the said remainder 
by force of the qualifying words of the gift, " among my  
grandchildren living at  his death," which render i t  contin- 
gent upon such survivorship. This effect is the obvious in- 
tent of the testator as well as the proper constructiori of the 
words employed to convey that intention. 
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Third. As twelve of the grandchildren were alive when 
the legacies vested at the death of Caleb, this fund must be 
divided into eighteen parts, of which the respective repre- 
seutatives of the daughters will take three each and the 
grandchildren one each. 

Fourth. The relnairiing question is more difficult of defi- 
nite and satisfactory solutiol~ i n  consequence of a n  insuffi- 
cient statement of facts. The  transcript of the proceedings 
for the sale of the property, though referred to as an a ~ n e x e d  
exhibit, is not among the papers and we cannot see precisely 
what  was done and who are affected thereby. The complaint 
says that with the consent of all the contingent remainder- 
men, the complainant as trustee with others of the remain- 
dermen, as plaintiffs, iustitnted the action, for the sale and 
conversion, from wllich i t  must be inferred that a part of 
the grandchildren living, when the application was made 
and whe11 all the remainders were contingent and uncer- 
tain, were parties, while others gave a verbal assent thereto, 

The  sale could only pass the legal estate of the trustee and 
the interests of those who are associated with him (as 
plaintiffs) in the land;  and the shares of such of those as 
were fenies-covert or infants, would remain uuchanged as 
realty, while the conversion would be effectual as to the 
others. The survivors of the grandchildren, who were not 
parties to the proceeding, would be unaffected by the sale 
until they elect to ratify i t  and take their shares i n  the sub- 
stituted fund ; and this they may do in the present action. 
The  verbal assent, unless operating as an estoppel against 
the assertion of the claim in  favor of the purchaser, would 
not have the effect to convey an  estate in the land. I n  this 
view of the case the land retaining the same characteristics 
after as before the sale, as we have explained, will descend 
to the heirs of such intestates as possessed vested estates 
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therein a t  the date of their several deaths. Batcman v. La- 
ihn~n, 3 Jones Eq , 3 5 ;  Wood v. Reeves, 5 Jones Eq,, 271. 

The ruling of the court below being in accord with our 
opinion, the judgnuei~t must be affirmed. 

As in  order to a final settlement a reference and account 
of the trust fund inny become necessary arid can be more 
conrenientIy taken i n  that court, a decree may be entered 
declaring the r ig l~ ts  of the parties, as herein defiued and set 
out, and remanding the cause for further proceedings i n  the 
said superior court. 

No error. Affirmed and remanded. 

JOHX MILTJER and others V. LEONARD FEEZOR and others, 

Judicial Sc~le-Purchaser-Title. 

i The highest bidilcr a t  a jut1ici:rl sale acqnires nointlcpeodent right, bnt 
is regarcled as n preferred proposer. Neither psymrnt of the purchase 
money nor title to the propcrty will he decreetl o~ t t i l  the @ale is cou- 
firmed by the court, And then. he will not be compelled to pay the 
price unless a. good titlo can be 111:ule. 

2.  Wl~ere  a slave was sold in 1863 under decree ill partition procee4ings 
nail dcliverect t o  thr: pnrchaser, bnt no confirmation of the sale had be- 
fore the e~nancipntion in 1S6.5; Hel.7, in an  action for the price that the 
ritle became extinct and the cow% mill not enforce payment. The 
plaintiti is only entitled to t l ~ e  hire from the day of sale to the date of 
emancipation. 

(Shields v. Allen, 77 N. C., 375; Biitchelor V. Nuco~~,  67 N. 6., 181 ; COX 
v. Jerman, 6 Ired Eq.. 526, cited and approved.) 
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MOTION for Judgment il: a proceeding heard at January 
Special Term, 1880, of DAVIDS~K Superior Court, before 
Schenck, J. 

Upon the facts set out in the opinion judgment was ren- 
dered against the defelzdant John H. Peebles, from which he 
appealed. 

..MY. J. H. McCorkle, for plaintiffs. 
Messrs. C l e m t ,  Bailey and Hinsdale & Deuereu.2: for defend - 

ant, 

Asm,  J. A petition was filed in the court of pleas and 
quarter sessions for the county of Davidson in 18,.., by 
Miller and others against Feezor and others, as tenants in 
common for the sale of a number of negro slaves for the 
purpose of division. At May term, 1863, of said e0rnr.t the 
order was made for the sale as prayed for, and C. T. Lowe 
was appointed the commissiorrer to effect .the sale ; and he  
reported to the August term, 1863, that he had sold the 
slaves on the 6th day of J~me, 1863, on a credit of six months 
with interest from the day of sale, and had taken bonds with 
good security from the purchasers. Atnong the pur- 
chasers at  the sale was John H. Peebles who bought a 
slave named Eliza, and at  the priceof eighteen hundred dol- 
lars and gave his sealed note for the same, with one Eli 
Perry as surety. The cause was continued until February 
term, 1864, and no further action taken therein until the 
fall term, 1871, of the superior court of Davidson county, 
when on motion it was orde~ed that the case be brought for- 
ward and reinstated on the docket of that court, and that 
the clerk of the court proceed to collect the remaining debts 
due for said slaves; and this order was renewed at  fall term, 
1811, with the modification that C. T. Lome was ordered to 
collect the debts instead of the &rk. Next, a notice wm 
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served on John H. Peebles and Eli Perry that a surn~nary 
judgment would be moved for against them on the bond for 
eighteen huudred dollars st fall term, 1873, of said court. 
At the  spring term, 1873, a complaint was Rled by C. T. 
Lowe alleging the facts substantially as above stated and 
asking for judgment on the bond, The defendal~ts answer- 
ed setting up  several defences, the most important of which 
to be considered was the failure to obtain title to the slave. 
Several issues were s~abmitted to the jury, the findings on 
which it  3s unnecessary to consider in the view we take of 
the cape. At the  special term of the superior court held for 
the county of Davidson on the 5th day of January, ISSO, 
judgment was rendered by His Honor against the defend- 
ants for two hundred and seventy-six dollars, with interest 
from the 7th day of August, 1872. 

The  question now presented is, was that judgment erro- 
neous? The  sale had by comn~issioner Lows was a judiciai 
sale, and until confirmed by the court conferred no right. 
Confirmation is the judicial sanction of the court; until then 
the bargain is incomplete. The highest bidder at  such a 
sale acquires by the acceptance of his bid no independent 
right, but is regarded as a mere preferred proposer, until 
the confirmation of the sale by the court. I n  this respect 
i t  differs from the ordinary sale by oue individual to an- 
other, for there the sale is complete as soon as the agreemeut 
is signed or the price paid and property delivered. But in 
judicial sales the purchaser is not considered as entitled to 
the benefit of his contract till the master's or commissioner's 
report of the purrllasrr's biclcii~~g is absolutely confirmed. 
Rorer on Judicial Sales, $5 122, 124;  E7illian~son v. Bray, 8 
Howard, 496 ; Chedress v. Hurst, 2 Swann, (Tenn Rep.) 487. 

In  this case there has been no confirmation of the sale, 
unless the judgment rendered against the defendants in 
1880, sixteen years after the sale, shall be so regarded or i t  
shall be presumed after the lapse of so long a time. But  
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will the court, 2s in this case, exercising an equitable juris- 
diction, confirm a sale so as to make a purchaser liable for 
the price of property bid off by llinl a t  a sale had under its 
direction and author it^, when before such confirmation the 
title to the property has entirely failed, and when the court 
being the vendor is bound to see that the purchaser gets ai 

good title before he pays the price? The obligation is 
stronger on the court than on an  individual. 

We are aware there is authority for holding that thepur-  
chaser, i n  buying at  a judicial sale, runs the risk of the title 
and that the maxirn of caveat emptor applies to him, but in 
this state i t  is ruled otherwise. 

I n  the case of Shields v. Allen, 77 N. C., 375, it is held that 
" where a particular piece of land is sold under an order of 
court, a good title isdeemed to beoffered, and a purchaser will 
not be compelled to complete his purchase by payment of the 
price if it appearthat a good title cannot be made." This prin- 
ciple has been established by several decisions in this state. 
See Batchelor v. ilfacon, 67 N. C., 181, in which it was decided 
" tha t  a purchaser of land is never required to accept a 
doubtful title. He  is not required to do so, although the 
fullest indemnity may be tendered." Arid in the case of 
Cox v. Jerman, 6 Ired. Eq., 526, Chief J~istice PEARSON uses 
this language : " I t  is clearly against equity to compel the 
purchaser to pay the price before he has obtained a title, and 
when i t  may be he never will be able to get one." Besides- 
these there are nutnerous decisions of this court to the same 
effect in  suits brought for the specific performance of con- 
tracts. I t  is true these are cases where land was the subject 
of the contract of sale, but there can be no good reason as- 
signed why the same principie should not apply to the sale 
of personal property. 

I n  our case the title to the slave, Eliza, became extinct by 
her emancipation in  1865, a t  a time when the suit was still 
depending and while tlle court had the absolute power to. 
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confirm or set aside the sale at its discretion; for we think 
up  to the time of the emancipation: the court had the power 
to exercise that discretion in this case, and this is a fair cri- 
terion for determining whether a confirlnation of the sale 
should be presumed from the possession of the slave by the 
defendant, Peebles, and the lapse of time, for as long as the 
court could exercise that discretion, no confirrnatiou can be 
presumed, for confirmation is the final consent of the court. 

We do not put our decision upon the ground of want of 
consideration, but upon the ground that it was against 
equity and good cor~science to compel the defendant Peebles 
to pay for property sold under the authority of a court 
when i t  is obviously ilnpossible for him ever to obtain the 
title. 

We are of opinion there was error, and while we reverse 
the judgment rendered in the superior court we hold that 
the plaintiff is entitled to recover the hire of the slave from 
the day of sale until the date of her emancipation, and that 
i t  should be submitted to a jury or to a referee to ascertain 
the value of her services. 

Let this be certified to the superior court of Davidson 
county that  further proceedings may be had in conformity 
to this opinion. 

Error. Reversed. 

ROBERT H. BURGIN and others v. JOHN D. BURGIN and otllers. 

Judicial Sale-P.urchaser-Hq~sband and Wife-Account. 

1. Where a purchaser of laud under decree of court f,iils to pay the price, 
the title will not be made even although there be a confirmation of the 
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sale. And if the falid in soch case be sold under an  executiou against 
said purchaser, the p~lrchaser thereof talies subject to the equities 
against the defendant iu the execution. 

2.  Upou partition proceedings to sell 1a11d wlrieh descended to a feme 
covert (and others) it sppeared that a note for the wife's share of the 
purchase motley was given to  the hnsbaud who consented to a credit 
for the a m o ~ i c t  of said note to be placed upon the original bond of the 
purci~aser to the clerk; Hdd, that  the shitrc of the wife wits realty. 
and the act of the husbatid in  taking the, note and consenting to the 
cixdit did i ~ o t  annonnt to a payment to the wife. 

3. In  such case it is proper to order an  account of the unpaid purchase 
money w ~ t h  a view to a specific performance of the contract. 

(Ex Parte Yatea, 6 Jones Eq., 306 ; Edney v. Edney, 83 N. C . 81 ; Eth- 
eridge v. Vernoy, Id., 78 ; Dozier'~ Heirs, 1 Dev. Eq., 118 ; Bryan v. 
Bryan, Id.,  47 ;   olive^ v. Dix, 1 T k v .  & Eat. Eq., 605 ; Scarlett v. 
Hunter, 3 Jones Eq., $1; Hick8 v. Skiwner, 71 N .  C.,  539; Johnson. r. 
Lee, Busb. Eq., 43, cited and approved ) 

PETITION to sell land for assets (transferred from the late 
court of equity) heard a t  Fall Term, 1879, of McDowm~ 
Superior Court, before S%henek, J. 

This was a bill filed in the court of equity to sell larid 
for partition between plaintiffs and defendants as heirs at 
law of James Burgin, deceased, and one other claiming the 
share of one of the heirs by assignment, and at  the sale 
r~nde r  a decree in the cause, defendants L. E. Burg-in and 
John  D. Burgin became purchasers of one of the tracts a t  
eighteel] hundred and sixty-eight dollars and secured the 
game by their bond with surety to the clerk arid master. 
and  on report filed, the sale was confirmed by the courl. 

On the  organization under the constitution of 1868, the 
said cause was transferred to the docket of the superior 
court, (made successor to the courts of equity in causes 
therein pending,) and an order was made referring it to a 
referee to ascertain and report the distributive shares of each 
person entitled, how much received by each, and how much 
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still due, and whether the purchasers had paid the purchase 
money, and if so, to whom, and how much. 

The  referee reported that the purchasers had paid up in 
full the shares of all the heirs, as appeased by their re- 
spective receipts for the same, and that all the purci1:ise 
money had been paid except a balance of sixty-three dollars 
and thirty-two cents, wllich was still due arid owing, and 
on the filing of the 1-port, the same was confirmed by the  
court. 

While matters stood in this situation and without any 
title having been conveyed to said purchasers, a notice was 
served on them by the plaintiff in  the suit thruagh their 
attorneys of a motion to be made in the cause a t  fall. term, 
1879, to have the lands purchased by them sold by decree 
of the court to satisfy the parchase money, am3 a t  the hear- 
ing of the motion, R. 13. Burgin by afi(1avit showed that 
about 1866 the purcllasers executed their uvte to him for 
his wife's share in the proceeds of sale, for which he  gave 
receipt, and so likewise to some others of t!ie heirs, and tlmt 
the notes so given had never been paid. 

In opposition to this motion, Thomas U. Eytle and B. F, 
Bynum, by leave of the court, were received upon their 
affidavit to show that they were the owners of the laud (now 
sought to be sold) as  purchasers at  a sale by the sheriff of 
McDowell county, under an  execubion against John D. 
Burgin. Besides the facts deposed to by h s e  affidavits, 
His  Honor found that at the tilue the ilote of the purchasers 
was executed tn R. H. Burgin a credit for the amount, by 
consent of said R. N. Burgin, was entered on the origin81 
bond of the purchasers to the clerk aud master, aud that 
John D. Burgin is insolvent. and no part of said note has  
been paid. 

Upon these facts R. H. Burgin, by counsel, moved His 
Honor for an  order of acconnt to ascertain the unpaid 
purchase money, and of the transactions with the clerk and 
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master in  regard to the fund, with a view to subject the 
land to the payment of the note given to him, and for such 
orders as were necessary to enforce the same, but. 1 3 s  Honor 
disallowed the motion, and the plaintiffs appealed. 

AFT. W. H -1fc~lo.ize, for plaintiffs* 
,%%. D. G. Fowle, for defendants. 

DLLLARD, J., a f k r  stating the case. We think His Honor, 
upon the affldavits i n  support of the [notion and in  opposi- 
Sion thereto, and on the facts found by himself, was in  error 
in disallowing the motaon to ascertain the unpaid purchase 
money, with a view to a specific performance of the contract 
by the purclrasers under the orders of the court. 

By the c~nfirmation of the sale, the heirs, selling through 
the agency of the court, had the right to have a specific 
execution 02' the contract by payment of the purchase money 
on hhe part of the purchasers, and were themselves under 
obligation to perforin their part of the contract by executing 
title simultaneously, or having i t  done through a commis- 
sioner appointed for Shat purpose. 23% h r t e  Ydett, 6 Jones 
Eq., 306 ; Edncy v. Edney, SO N. C., 81 ; Etheridge v. Veraoy, 
80 N. C., 7 8 ;  Rorer on Judicial Sales, $ $ 152, 153; Hiller v. 
Feexor, ante 192. 

Here, it appeared from $he bill in  equity, and by the 
affidavit of It. II. Burgin, to whom the purchasers gave their 
bond for two hundred and forty dollars, and from whom 
they took receipt, and by whose consent a credit was entered 
on their loct~d to the clerk a ~ r d  tnasser, that said R. H. 
Burgin m s  not an heir of James Burgin, but that his wife 
was the Iieir. And this being so, the share of the wife was 
in law realty to be invested and settled under the orders of 
the csurt, so as to be secure unto her or her real represent- 
atives. Bat. Rer., rh. 84, 4 17, same as  iri Revised Code, ch. 
82, 5 7. 
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The  husband, even if the money had been paid into the 
office, could not have received i t  and given a good acquit- 
tance to the clerk and master therefor. The only way i n  
which he could make the money his own, or exercise any  
control of it, would have been in some mode upon privy 
examination of the wife a s  in c.onvagances of land itself 
In l e  Dozier's Beirs, 1 Dev. Eq., 118; Bryan v. .Bryan, 1 Dev. 
Eq., 47. The  husband's act in securing the note of the 
purchasers, and conseuting bo the  entry of A credit on their 
bond to the master, was equally beyond his power to do, 
and the arrangement that was made amounted to nothing 
as a payment on the purchase money, and left the puschas- 
ers liable as before, to pay the money before they could be 
i n  a position to ask for title. 

The case of a judicial sale on confirmatisr~ is afkended 
with the same reciprocal rights as between the parties ask- 
ing the sale and the purchaser, as exists in  a contract of 
private sale between vendor and vendee under articles. 
And i n  each case, the title being retained, no decree of 
specific performance, consistently with the rules which regu- 
late the discretion of the chancellor, will be made for either 
party without a valuable consideration paid or offered to be 
paid a t  or before the time of the decree. Adams Eq., 78; 
1 Story Eq., $9 2'50, 769, 187 ; OZiveer v. Dix, 1 Dev. and Bat, 
Eq., 605. 

The  bond Bhat was given to R. R. Burgin was unauthor- 
ized and no payment, as  we have see1.l. Even if the power 
existed i n  the husband thus to arrange with the purchaser, 
the bond has not been paid, and the purchasers are insol- 
vent and unable to pay, and in such case, no court will de- 
clare a trust of the retained legal title and  compel its con-. 
veyance to the purchaser. The  giving tho bond sf the  
purchaser is not a payment, but af most only a n  attempted 
substitution of one security for another, and  the same not 
being paid, the parties' equities existed as before, that is to 
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say, the heirs held the legal title in trust to secure the 
purchase money, and then for the purchasers, and the 
purchasers had the equity on payment of the purchase 
money to call for the title. 1 Story Eq., $ 789; Scarlett v. 
Huntel-, 3 Jones Eq., 84. 

Such being the rights of the heirs and the purchasers as 
between themselves, how stands the case with respect to 
Lytle and Bynum claiming by purchase at  sheriff's sale 
under execution against the purchasers? 

I t  is the established doctrine uncler many decisions of this 
court that a purchaser at  sheriE1s sale only acquires such 
right in  land as the judgment debtor was competent to con- 
vey, and that he takes the same subject to any equities or 
legal rights existing against the judgment debtor in relation 
thereto. Hicks v. fi inner, 71 N. C., 559 ; Johnson v. Lee, Busb. 
Eq., 43. Lytle and Bynum then, if indeed any title passed 
to them under the sale a t  which they bought, can only 
claim to hold just as the judgment debtor held and to have 
their equity for title in  the same wanner as he  had it. The 
purchasers, under whom they claim, we have seen, could 
not ask for and compel by decree of court an  execution of 
title to tlwm without payment of the money, and so neither 
can they (claiming by act of law) I~ave  the title except on 
payment of the purchase money. 

We hold, therefare, that notwit1:slanding the opposition 
of Lytle and Bynum, His Honor on the showing made 
should have instituted the proposed inquiry as to the pay- 
ment of the purchase money as preliminary to ulterior 
orders for the reciprocal perforrnauce i r ~  specie of the con- 
tract of purchase, and the judgment of the court below dis- 
allowing the motion of plaiutiff is reversed. This will be 
certified that  further proceedings may be had in  conformity 
to this opinion. 

Error. Reversed. 
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A. J. CORPENING v ARCHIBBL~) IKINCAID and others. 

Xptlcifi Lien- %rchaser-HomestecId. 

I. Where land sued for has been adjudged in a previous suit to be subject 
t o  a specific lieu before the adoption of the constitution of '68 and to be 
sold, s ~ ~ c h  judgnlent is one in rem tlirectly affecting the laud itself, and 
a party to the suit cannot, in a subsequent action by the purchaser to 
recover the land, collaterally attack the judgment and claim the res as 
a homestead exemption. 

2. And the plaintifl lere by his purcl~ase has title nulning back to the 
lien to which the land was snhject, and ic, entitled to recover the $we- 
sent possession as against the defendant homesteader. 

CIVIL ACTION to recover possession of Land tried at  
Spring Term, 1878, of BUIZKE Superior Court, before 
Cloud, J. 

Judgment for plaintiff, appeal by defendants. 

Plaintiff was not represented in this court. 
iMr. Jol~nstone Jones, for defendants. 

DILLARD J. This was an action to recover four tracts of 
land, separately described by metes and bounds, on a claim 
of title by plaintiff, under an execution sale and deed by 
the sheriff, by authority of the juclgment of the superior 
court of Caldwell county, at  spring term, 1873, in a cause 
where the present plaintiff' and others were plaintiffs, and 
the defendant, Archibald Kincaid and others, were de- 
fendants. 

The defendants disclaiming as to the last two tracts de- 
scribed in  the con~plaint,  rely on the defence, as to the first 
two tracts, that they were duly assigned and set apart to 
Archibald Kincaid on his own petition as a homestead on 
the 13th day of November, 1869, and the reversionary in- 
terest therein was levied upon on the 11th of February, 
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1870, before but  'sold efter the passage of the act forbiddilig 
the sale of such interests, and bouglit by the other defend- 
ants, J. S. Kincaid and  Laura Fox, who received a deed 
from the sheriff for the same. Upon this title i t  is claimed 
by defendants that  tile 1a:;ds sued for are protected from re- 
covery as against Archibald Kinvaid by his homestead, and  
as to the other two defendants by a title to the  reversionary 
interest by a'sale and deed of the sheriff under execution. 

Were the said two tracts exempt from sale under the exe- 
cution under which the plaintiff pnrchased ? and  was the 
sheriff's deed unavailing to pass the title to I ~ i m ?  The  
homestead assigned to Archibald Kincaid in  1SG9 under 
our  coilstitution and laws was not liable to levy and sale 
under execution for any debt not excepted, contracted since 
the adoption of the constitution of 1868, and if the sale at 
which the plain tiff purchased was uncler execution for such 
a debt the sale and sheriff's deed, if not void, was inopera- 
tive to pass to plaintiff :dliy present right of possession. But 
plaintiff insists his titie does ~ ~ o t  depend on a n  execution 
against which the homestead laid off to Archibald Kincaid 
could be maintained 

The  legatees of Robert Kincaid sued Jehu Kincaid and  
Archibald Kincaid, t he  executors to his will, and procured 
a decree for the sums severally due to then1 in the supreme 
court as reported in Winston's Eq., 44, and executions is- 
sued therefor were levied 011 the personal and real estate of 
the said executors, and a r ~ o n g  the tracts so levied on were 
tho two tracts now claimed by defeudants as exempt. The 
executors, i n  order to restrain a sale under said levy, filed 
a bill in equity in  t !~e  court of equity, of Burke county, to 
fall term, 1866, and therein obtained an injunct~on,  on the  
execution of a proper boncl conditioned according to law 
with the plaintiff, A. J. Corpeuiug, as surety thereto, and 
this suit was prosecutcd to final decree on appeal to the 
supreme court a t  January term, 18'70, as reported in 64 N. 
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C., 387, and therein the distributive shares' of the legatees 
and next of kin were definitely settled and fixed and the 
amounts decrecd to the several parties were all paid out of 
the assets of the estate of Jo i i~ i  Kincaid, (who by this time 
had died), except two tliousand aud fifty doliars which re- 
n~ained to be paid and was paid by the plaintiff as surety 
011 the injunction bond in the suit last mentioned. 

The said Corpening having paid said sun1 as surety, and 
fhc assets of John I<iricaid being aiready applied, and Arclii- 
bald Kiucaid having covered himself by having his home- 
stead laid off, thereupon institutecl an action in Caldwell 
superior court in 1871, agaiust Archibald Kincaid, (the de- 
fendant in this action) on whose lands the executions on 
the supreme court decree of 1864 had been levied, praying 
to be substituted to the lien of those exei.utioiis by virtue of 
t!~e levies that had been made thereunder, to the extent of 
tile sum he had been compelled to pay as surety on the in-  
jur~ction bond of John aud Archibald K~ncaid ,  executors of 
R o h t  Iiincaid. And this action was proceeded in to judg- 
ment at  fall term of 1873, and Ihereir) it was declared that 
the said executions levied on Archibald I<inc,aid's lands in 
1866 created a ve~ted  right i n  favor of the plaintiffs, and 
t i ~ a t  Corpening, the surety, was entitled to be substituted to 
and lmve the benefit of the levies made, for reimburselnent 
to him of the money he had paid in satisfnctioii tilereof, and 
it was adjudged that unless Archibald Kincaid paid the 
two thousand and fifty dollars on or before a day named, a 
zcnditioni exponns should be issued to the sheriff cornoiaad- 
ing him to expose to sale so rnucli of the !ands of Archibald 
1Gnc:~id levied on in 1866 as would suffice to repay to Cor- 
pening tile sum paid by hirn as surety on the injunction 
bond, with interest and costs. 

According to this judgment, tile money not being paid, a 
writ of wenditiowi exponas was issued returnable to spring 
term, 1875, and by virtue thereof a sale was duly made by 
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the sheriff of the two tracts of land covered by the home- 
stead of ArchibaJd Kir~caid and 1)urchased by the preseljt 
plaintiff, and a deed executed to h im,  and i t  is clai~ned that 
these proceedings passed the title to the plait1 tiff :~otwith- 
standing the previous assignment of the same lands as a. 
homestead. 

Before the inst,itution of the action for substitution, one 
Presnell having a justice's jud;rtnent docketed caused execu- 
tion to be issued thereon against Archibald Kincaid on the 
4th of February, 1870, which was levied on the lands in 
dispute on the 11th and (a hornestead covering the sarne 
having been allotted to the debtor in the year 1859) a sale 
was made thereunder and a deed executed to the defendants 
J. S. Kincaid and Laura Fox and others, conveying the two 
tracts, subject to the homestead of Archibald Kiricaid, and 
upon these facts the defendants rely that the homestead of 
Archibald Kincaid and tlte reversionary interest conveyed 
by the sale and sheriff's deed are sufficient i n  law to defeat 
plain tiff's recorery. 

Upon the facts above as collected from the records referred 
to i n  the case of appeal signed by the counsel, we are of 
opinion that the sl-leriff's sale of the two tructs of land 
previously assigned to Archibald Kincaid for a homestead, 
passed to the plaintiff all the right and interest therein of 
the said Archibald at  the time of the sale under the judg- 
ment of the court in the action brought praying substitu- 
tion, and that by virtue thereof there is a right of present 
possession in  the plaintiff entitling hitn to recover the pas- 
session in this action. Undoubtedly Archibald Kincaid was 
entitled to a homestead possession as against the payment 
of mnney by the plaintiff as surety in  1870, and a judgment 
obtained therefor, as established by numerous decisions of 
this court. But here, i t  was adjudged in  a court having 
jurisdiction of the subject matter and of the person of Arch- 
ibald Kincaid that a specific lien was obtained by the exe- 
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cutions of the legatee of Robert K~ncaid  levied in IS66 on 
the lands in controvtrsg,  id that plaiutiff Corpenirig was 
entitled to be substituted to sucll lien, and to have the same 
enforced for the reimbursement of the money paid by him 
as sure:;y of Archibald Iiincaid in  satisfaction of tllose ex- 
ecutions; arid to this eud ordered a ven, ex. to issue to sell 
t l ~ e  lands levied on, whirh are the lands now claimed for a 
homestead. Khether  there was such specific lien or not, 
and whether the judgment of the court declaring tl,e liens 
to exist and enforcing the same for exonemtion of the plain- 
tiff as surety, was iri lam corrtvA or erroneous, i t  is not for 
us now to inquire as those poitits were adjudged in a cause 
to w11ich Arctiibald I<i~;caid was a. party, and that judg- 
ment remains unreversed. 

It is an  elementary principle needing no citation of au-  
thority that the judgment and decree of a court of corn- 
petelit jurisdiction are conclusive as to every thing passed 
upon and adjudged therein and gives the right to havepro- 
ceFs to execute the same, and the court having adjudged 
the lands now sued for to be under a lien acquired iu 1866, 
arid still existing and to be sold for plaintiff's exoneration, 
i t  was a judgment not for a debt against which the home- 
stead assigned was good, but a judgment in renz affecting 
the lands themselves directly, and the said Archibald Kiu-  
caid having been a party to that suit he is concluded and i t  
is not now open to him collaterally to attack the legal pro- 
priety of that judgment on the trial of this action, or to 
claim the res as exempt, which might have been determined 
i n  that suit. 

To allm- the drfendmt now to claim his homestead in 
the lands which were adjudged to be affected by a specific 
iien anterior to the adoption of the constitntion giving the 
exemptions, is collaterally to impeach the judgment of the 
court ordering the sale of the lands; and to allow him now 
to urge that the payment of the money by plaintiff as surety 
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extinguished the exwutions levied in 1866 is to draw into 
litigation again a matter which has been passed upo:~ and 
adjudged in a former action. 

Applying these principles to the case under consideration, 
it is our opinion that the sale and sheriff's deed under the 
judgment of the court adjudging a specific lien on the 
lands and a right in plaintiff to be substituted thereto, 
availed at  least to pass to plairltiff such estate in the lands 
as Brc11i:)ald Kincaid had at  or after the institution of the 
action in 1571, which is but a homestead estate. A title 
corntnuiiicated to plaintiff, to this extent only, authorizes a 
judgment establishing the right of possessioil in him as 
against Archibald Kincaid during the contiuuance of the 
homestead, and also as against the other defendants who in 
their behalf admit the homestead right, and make question 
with the plaintiff only as to the efficacy of his deed to de- 
prive them of their reversionary interest after the expira- 
tion of the homestead. Upon the question whether the 
plaintiff's deed from the sheriff passed to him the whole 
fee. or only the homestead interests leaving the reversion in  
J. S. Kincaid, Laura Fox and others, under their deed i n  
1870, which seems to have been designed to be presented, 
we are unable to express an opinion for the reason, no facts 
being found by His Honor in  the court below, that we can- 
not decide from the sheriff's deed and other exhibits 
whether the reversionary interest was sold before or after 
the act forbidding such sales, nor whether the sale was had 
before or after the return day of the execution. We there- 
fore determine merely that the plaintiff has the right to 
judgment for possession against all the parties d~ l r ing  the 
llolnestead right of Brchibald Kincaid, and leave the ques- 
tion of right in the fek after the expiration of the homestead 
right open as between the plaintiff and the claimants of 
the reversionary right. 

We therefore affirm the judgment of His Honor for the 
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recovery of the present pos3ession of the first and second 
tracts of land mentioned in  tile complaint, leaving the qnes- 
tion of title open between plaintif1 and J. S. Kincaid and 
others as to the reversionary interest after the expiration of 
the homestead right of Archihald Kincaid. Let this bs 
certified. 

No error. Affirmed. 

SUSAN JENKINS v B. W, JERKINS and others, 

Dower not assig)zable out oj' Certain L a d s .  

On petition for dower, it appeared that the land mas acquired and thc 
marriage took place prior to the ."lower act of 1867 (restoring the 
common law riglit of dowel) and the husband conveyed the same in 
IS72 without t h r  concnrrencc of the wife; Beld that the husband had 
a vested right to sell ml~ich mas not impaired by the act, and his single 
deed passed the title free from the claim of dower. 

jSutton v. Askew, 65 N. C . ,  172 ; Hollidny v. McMillaiz, 70 N. C., 315; 
Bruce v. Strickland, 81 N. C., 1 6 7 ;  O'C'onizorv. Narris. Id., 279, citctl 
and approved.) 

PETITIOK for Dower heard a t  Spring Term, 1879, of YAD- 
K I N  Superior Court, before S'chenck, J. 

This was a petition for the assignment of dower to the 
plaintiff, Susan Jenkins, a widow of Francis Jenkins, in the 
lands described in the petition, which-came by appeal from 
the probate court to the superior court, and His Honor be- 
ing of opinion that plaintiff was not entitled to dower in 
the land in controversy gave judgment accordingly and 
the plaiiltiff appealed. 
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Messrs. Wcttson & Glenn, for the plaintiff. 
The  defendants were not represented i n  this court. 

DILLARD, J. From the statement of the case of appeal, 
we collect that the petitioner i~itermarried with Francis 
Jenkins before the passage of the act of 1867, restoring to 
married women their common law right of dower; that her 
husband owned the tract of land in ml i ic l~  dower is claimed 
anterior to the marriage, and conveyed the same during the 
coverture (in 1873) to the defendants, B. W. Jenkins and 
Malindn Jenkins in  fee simple without the joinder of the 
wife iu the deed. 

On these facts submitted to His Honor in  the court below; 
he held and so adjudged that the plaintiff was not entitled 
to dower, and on the appeal to h i s  court a question is made 
as to the correctness of the ruling. 

We concur with His Honor. In Sutto~ v. Askew, 66 N, 
C., 172, i t  mas ruled that a husband who married and owned 
lands before the dower act of 1867 enlarging the right of 
dower, had a vested right to sell and convey such lands by his 
single deed ; and that i t  was incompetent to the legislature 
to impair that right by giving the wife a right of dower 
therein and making i t  necessary that she sliould be joined 
in the husband's deed therefor. The ruling of the court 
has been since referred to and approved in the cases of Hol- 
&day v. iWcMillnn, 79 N. C., 315 ; Bruce v. Strickland, 81 N. 
C., 267 ; O'Connor v. Harris, Id., 279. Upon the authority 
of these cases and the reasons on which they were decided, 
we hold that  the deed of the husband executed to the de- 
fendants was effectual to pass the title free from plaintiff's 
claim to dower, although she was uot a party to the deed. 

There is no error. Judgment of the court below is af- 
f i r l ed ,  and this will be certified. 

No error. Affirmed.. 
14 
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SARAH J. IRVIN v. V. H. HUGHES. Executor. 

Widow- ITear's Xuppo~t. 

An administrator advanced to the widow of his i n t e~ ta t e  part of the 
amount due her as s ear's support for which e l~c  had obtainecl jucig- 
ment, and tl,ereupo~i she gave hirn a receipt to be used as a vo~lcher in 
his settlement of the estate under an  agreement that she shotlld repay 
the sum advanced and he monld surrender the receipt; she retnrned 
the money advanced and he failed to surrender the receipt ; assets 
came into his hancls applicable to the judgment and he died without 
paying it ; Held, that the widow could maintain an action against his 
executor to recover the s u n  advancecl. 

CIVIL ACTION con~menced before a Justice of the Peane 
and tried on appeal at Fall Term, 1879, of NORTHAMPTON 
Superior Court, before dvery, J. 

The plaintiff submitted to a nonsuit and appealed. 

Mesws. R. B. Peebles qnd 8. J. JWight for plaintiff 
No counsel in this court for defendant. 

SMITH, C. J. Upon the death of J. B. Irvin, intestate, his 
administrator, W. T. Stephenson, at  the instance of the 
plaintiff, his widow, caused her year's allowance to be set 
apart from the stock, crop and provisions, left by the de- 
ceased, and there not being enough for that purpose, the de- 
ficiency to be ascertained and estimated. The  list con tain- 
ing the articles assigned and the value of the deficiency were 
returned to the superior court clerk's office and there filed 
and recorded, and judgment entered against the adminis- 
trator for that sum, "to be paid when the assets shall come 
to his hands." Bat. Rev., ch. 17, $5 30, 21. 

The plaintiff alleges that  the adminktrator paid her the 
allowance in money except the sum of fifty doliar., and this 
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he advanced, taking her receipt therefor to be used as a 
voucher in  the settlement of the estate, under an agreement 
between them that she should repay the surn advanced,and 
her receipt to be then surrendered and canceled ; that she 
bad returned the money advanced and he had failed to re- 
store her receipt; that  assets of the lntestste had come into 
the administrator's hands, applicable to said judgment and 
sufficient to discharge the same, and that  said Stephenson 
being so indebted, died leaving a will and appointing the 
defendant his executor, against whom tlre action to re- 
cover the said sum of fifty dollars is brought. , 

The answer controverts many of these material allega- 
tions, and .a jury were regularly impaneled to try the issues 
involved. During the trial the defendant moved to dismiss 
ithe action on the ground that the plaintiff could not main- 
tain it, and the court so intimating its opinion, the plaintiff 
in submission thereto suffered a nonsuit and appealed. 

The  assignment of the year's provisions procured by the 
administrator imposed upon h im the legal duty of applying 
the assets when received in satisfaction of the plaintiff's de- 
mand, and his failure to do so was a personal default for 
which he was liable, H e  retains au  acquittance to be used 
upon the settlement of his administration accounts, which 
n recovery in this action will ratify and confirm and thus 
protect his estate from the demands of an  administrator de 
bonis non of the intestate as a payment in  a due course of 
administration. This personal obligation thus assunledand 
resting upon Stephenson, is transmitted a t  his death to his 
personal representative. 

Assuming then that these facts would be shown to the 
jury and the possession of means which ought to have beern 
appropriated to the judgment, the proceedings ought not to 
have been arrested and the case withdrawn from the jury, 
and i n  this there was error. This will be certified. 

Errm. Reversed. 
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C. A. CARLTON v. TH88. A. WATTS, Sheriff" 

Personal Property Ezenaptiolt-" "Old Debt." 

1. The personal property exeinption qaainst a debt contracted in 1860 
is only such as was secured to the debtor by the law existing a t  the 
date of the contraut,4viz : Rev. Code, ch. 45, $6 7,s .  

2. The exemption law as applicable to debts contrzcted at different time^ 
discussed and explained by ASHE, J. 

(Eurle v. Hardie, 80 N. C., 177; Gamble v. Rhyne, Id.. 183, cited aild 
approved.) 

A P P L I C A T K ~  for &Iandamm heard at  Spring Term, 1879, 
sf IREDEI L Superior Court, before Graves, J. 

Refused and plaintiff appealed. 

Meswa. J. dl" iYcC'orLle and A. W. Eaywood, for plaintiff. 
Defelndaait not represented in  this court. 

ASHE, J. At a superior court held for the county of Ire- 
dell on the first day of April, 1872, the plaintiff recovered a 
judgment against W. M. Catnpbell for the sum of one thou- 
saud and seventy-one dollars and four cents, and costs of ac- 
tion, and at spring term, 1879, sf said court a writ of$eri 

faciaa was issued on the judgment to the defeudaut as sheriff 
of Iredell county, who on the 28th day of May, 1879, levied 
the same on two cows, one horse, one wagon, three hogs, 
one set of one-horse wag011 harness, one buggy and harness, 
two ploughs, three hoes, lhreo forks, one rake, one set of 
*lough harness, oue satldie and  bridle, one watch and chain, 
two axes, one medical library and one medical pouch, and 
refused to sell the same. Whereupon this action was insti- 
tuted against him to compel him by writ of nzundamus to 
proceed to sell the property levied on. 

The complaint sets forth the facts as above stated, and 
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the defendant in his answer admits the allegations of the 
complaint, but contends that the defendant (in the execu- 
tion) claimed his exempiions and under the advice of coun- 
sel he  had appraisers snn~amned and swors who laid off 
and set apar t  to the defendaxit a11 the property levied on, 
and  made report of their actirlgs in due form, 

The  sheriff was misadvised, This being an  old debt con- 
tracted in 1860, the defendant was not entitled to the ex- 
emption of five hundred dollars guaranteed by the constitu- 
tion, but only such exemption as was secured to him by the 
law existing at the date of the contract. Ear& v. Ba~d ie ,  80 
N. C., 177; Qambk v. Bhyne, Ibid, 183. 

The  only law on that subject then existing was tlze act of 
1848 (sections 7' and 8,  of chapter 45 of the Revised Code) 
which exempkd absolutely the wearing apparel, working 
tools, arms for muster, one wheel and two pair of cards, 
one Boom, one bible and leetament, one hymn book, one 
grayer book and a31 necessary school books ; and in addi- 
tion thereto, on debts contracted since the first day of July, 
1845, the following property, provided the same shall have 
been set apart before seizure? to wit, one cow and calf, ten 
bushels of corn or wheat; fifty pounds sf  bacon, beef or pork, 
or one barrel of fish, all necessary farming tools for on3 
laborer, one bed aud hedsLead and covering for every two 
members of the family, and such sther property as the free- 
holders, appointed for that purpose, may deen~ necessary for 
the comfort and support of sucla debtor's fitrnily ; such olher 
property mot to exceed in  value the sum of fifty dollars a t  
cash valuation, and whenever any such person, or his wife 
in  his abseaace, mayidesire to have the benefit of the preced- 
ing section, he shull apply to some justice of the county in 
which he  resides, who shall appoint three respectab!e free- 
holders disinterested and uraconnected with the party t0 lay 
off and assign to such person the property to which he may 
be entitled under said section ; and they shall immediately 
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make out a full and fair list thereof, and return the same to 
the clerk of the court of pleas and quarter sessions for that 
couuty, who shall file the s a u ~ e  among the records of his 
office. 

The act of 1879, (ch. 88 and ch. 256) re-enacts and amends 
the acts of 1848 and 1867, but blends their provisions in  
such manner that to determine what exemptions against an 
execution a defendant is entitled to, reference must be had 
to the original acts; for if the debt was contracted before 
the adoption of the constitution of 1868 and after the act of 
1867, he is entitled to the exemptions under that act, but if 
before the act of 1867 and after the act of 1848, (Revised 
Code, ch. 45, $5 7, 8,) then he has the right to claim the ex- 
emptions provided by that act. But when the legislature 
undertakes by the act of 1879 to give greater exemptions 
than is provided by the act of 1848, on a debt contracted be- 
fore the act of 1867, it is to the extent of the excess in violation 
of article one, section ten of the constitution of the United 
States, which inhibits the impairing of the obligation of 
contracts. 

We think the proper construction of the act of 1879, so far 
as i t  relates to exemptions provided by the act of 1848 
against debts contracted after its date, is that they shall be 
laid off upon the application of the owner, his Bgent or at- 
torney, or his wife in his absence, in the  manner prescribed 
i n  section 12, of chapter 55, of Battle's Revisal. But as the 
appraisers appointed by the sheriff are restricted in their 
allotment to the exemptions giveq by the act of 1843, whei; 
the debt was created before the act of 1867, they must lax 
off and allot to the debtor, if the head of the family or house- 
holder, such articles as are enumerated in that act, (Revised 
Code, ch. 45, 5 8,) and such other articles as he  may possess, 
which they may deem necessary for the comfort and support 
of his family not to exceed fifty dollars in value. With the 
wearing apparel, working tools and other articles enumer- 
ated in section 7 of that chapter, they have nothing to do in 
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making the allotment. They are absolutely exempted by 
the act. 

The sheriff in our case proceeded accordil~g to law to 
summorl appraisers to lay off and allot to the defendant the 
exemption to which he was entitled, but the appraisers seem 
to have rnisunderstootl their duty, and greatly exceeded their 
powers. Besides the wearing apparel and other articles abso- 
lutely exempted and valued by them at  eighty dollars, and one 
cow, the only article mentioned in section eight, and valued by 
them at  about twelve dollars, they set apart to the defend- 
a n t  property to the value of more than two hundred and 
fifty dollars, when they had no authority to exceed the 
value of fifty dollars. The allotment was made upon a 
wrong principle and was therefore void, and the sheriff 
should have so treated i t  and have summoned otlier ap- 
praisers to lay off and sat apart the exemption according to 
law. 

There is error in the judgment of the court below, and it 
must he reversed. Let this be certified to the superior court 
of lredell county, that a writ of 7nnndamu.~ may be issued to 
Tl~ornas A. Watts, sheriff' of said county, commanding him 
to proceed to sell the property of W. M. Campbell levied on 
by 1 1 h  by virtue of the execution heretofore issued to him 
in favor of the plaintiff against the said Campbell under 
such writ of venditioni cryonas as may come to his hands, or 
so much of sald property as shall remain after the exelnp- 
t iol~s to which the defendant in the execution is entitled 
under the Revised Code, ch. 45, 3 8, shall be set apart and 
allotted to him in pursuance of the provisions of section 12, 
chapter 55 of Battle's Revisal. 

Error. Reversed. 
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JAMES W. GR4NT, Aclm'r, and others v. W. EI. HUGHES, Ex'r, 
and others. 

Widow- Year's Support-Liability to sale zlnder Execution- 
Persoml Roper& Ezemptions 

1. Personal property allotted to a nidow as her year's support is subject 
to seizure and sale under an execution issned upon a judgment recov- 
ered against her deceased h n s b a d  in his life time, tested before his 
death but issued therenfter. 

2. Only the articles enlimeratecl in Rev Code, ch. 45,5 7, are exempt 
from sale under ml esecntioll issued upon a judgment for a debt con- 
trnctecl prior to Jnnuary, 1867, the debtor not I~aving secured the bell- 
efit of the exemptious under the provisions of sections 9 and 9. 

(Jones v. Jzidlcim, 4 Dev CC Bat , 454 ; Wilii<inzso~~ v. .lames, 10 Ired , 162 ; 
NcCoroon v. Richn~*dson, 1 Dcv. & Bat., 561 ; Aycoclc v. EIurrisoii, 65 
N. C., S ; i l ls ton v. Fo*der, 1 Dev. Eq.. ::37 ; Hostler v. Smitk, 2 IIay., 
305 ; Bcryne~ r. I?obertson, 3 Dev , 437, cited, distinguished and ap- 
proved ) 

CIVIL ACTION, tried at  Fall Term, 1879, of NORTIIAMPTOX 
Superior Court, before Avery, J. 

Case agreed : At fall term, 1869, of said court, the defend- 
an t  Hughes, :is executor of William M. Crorker, obtained 
judgment against Lewis B. Hill, the plaintiff's intestate, for 
about one thousautl dollars. The debt on which the judg- 
ment was based was contrac4ed prior to January, 1865. Ex- 
ecutions were regularly isbued thereon according to law, and 
the same kept alive. Hill died on the 12tl1 of November, 
487R7 a ~ d  the plaintiff, Grant, qualified as his acltninistrator 
on the 2d of December following. 

On the 30th of December, 1878, execution issued on the 
judg~nent  tested :IS of fall term, lS78, (the court being held 
September 30, 187S), and went into the sheriff's liands on 
tlle said 30th of December, retcrnable to spring term, 1879. 

On or about the 2d of December, 1878, the plaintiff ad- 
ministrator took possession of all the personal estate of his 
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intestate, Hill ,  and  advertised to sell the  sitme on the  30th 
of December following. 

On the 11th of December, 18'78, sundry articles of pcr- 
soilal property were set apart  to the  widow of the  inkestate, 
of the  value of $213 06, and  a deficiency i n  money of $185 00, 
anlounting i n  the  aggregate to $400. 

On the  30th of December, 1878, the  sheriff (who is also a 
defendant i n  this case) under the  instructions of the  defend- 
a n t  executor and hy virtue of the execution issued as afore- 
said, levied on, seized aud sold a11 the personal property 
belonging to  the plaintifr's intestate, a n d  realized the sum 
of $483.25. 

There  were also other debts against the  said intestate, 
Hill, and  dur ing  his l ifetin~e he did not have any  of said 
property set apar t  to him under section 7, chapter 46, of tlle 
Revised Code, to exempt the  same from execution. 

I f  the  conrt shall be of opinion tha t  the seizure and  sale 
by tbe  sheriff were autl~orized by law, then judgment  of non- 
suit  shall be entered against the plaintiffs ; but  if not, then 
j u d g m e l ~ t  is to be entered for the  plaintiff widow for the  
return of said property, or four hundred dollars i n  lieu 
thereof, with interest, kc.  Thcreupon the  court gave judg- 
ment  for plainti& and  the defendants appealed. 

ilfcssrs Thos. TV. ilil;uor~ and J B. Bntclzelor, for plaiutiffs. 
X r .  12. B. Peebles, for defendants. 

SJIITH, C. J. I t  has been repeatedly adjudged that a t  com- 
moil law a writ  of f i r i  facias when issued bound the goods 
of the  debtor, which were liable to seizure and sale, from its 
teste, arid prevented him from selling o r  ass ig~l ing t h e m ;  
while the  lien attached to equitubie interests oaly from the 
t ime of issue. Jows v. Judkiizs, 4 Dev. & Eat., 454; H7illinn~- 
son v. Jc~nzes, 1 0  Ired., 162. By statute the  writ when issued 
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11y a justice of the peace had such effect from the levy and 
not from the teste. Rev. Code, ch. 45, D 20. 

I n  the construction of this statute i t  was held that, as to 
the  defendant hims~df and his representatives, the common 
law remained unaltered, and "that  the goods and chattels 
are as to them still bound from the teste of the execution," 
and DANIEL, J., adds : " Although the defendant in  the exe- 
cution died before the levy, the officer might go on not- 
withstsnding and levy on the goods in  the hands of the ex- 
e x t o r  or administrator and sell, and the purchaser acquired 
a good title." McCarson v. Richardson, 1 Dev. 6. Bitt, 561. 

B j  the act of April 9th, 1868, amendatory of section 261 
of the Code, a similar and more explicit restriction is put 
upon all writs of fieri fucias, and it is enacted that " no exe- 
cution against the property of the judgment debtor shall be 
R lien on the personal property of such debtor as against 
any bona fide purchaser from him for value or as against 
a n j  other execution, except from its levy." Acts 1868-'69, 
ch. 148. 

In Aycock v. Harrison, 65 N. C., 8, on. a motion to set aside 
an execution levied on land, READE, J., thus lays down the 
general doctrine: "When there is a judgment, and a Jieri 
fr,cios, or venditioni expoms issues during the life of the de- 
fendant, the sheriff may proceed to sell, although the de- 
fendant dic before the sale. A r ~ d  so he may when the.fie?ifa- 
cios or venditimi expojlas issues dter the death but is tesfccl before." 

In the case first cited the execution was in the llands of 
the officer during the life time of the debtor, but if i t  issues 
afterwards and its teste overreaches his death, i t  has the same 
effect and conveys equal authority to the oficer, as a few 
references will show. 

In  Vatcghal~ v. Langmead, 1 Bos. & Peel, 571, the f.icts were 
these: The  judgment was entered May 23, m d  the debtor 
died May 29. The execution, bearing teste before the death, 
was issued two days thereafter and levied on the goods of 
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the decedent. A motion to set aside the fieri facias was de- 
nied, and the court said that with respect to the creditors, 
though t l ~ e  property in  the hands of the deceased was not 
bound till the delivery of the writ to the sheriff, yet the 
right of the creditor to pursue that property till the delivery 
of the writ would not make this execution irregular. 

I n  Dokin v. Cartright, in uote at  foot of page 572, same 
volun~e, i t  is declared that  though a judgment in respect of 
purchasers binds only from the signing, yet as to the party 
and his representatives, i t  binds as it did before a t  common 
law." " Goods i n  the hands of an executor may be taken 
on a$. fa against his testator, bearing teste before his death." 
Watson, ShE 7 ~ a w  Lib., 175. 

I n  Graham v. Wson,  5 Harr., (Del.) 435, the judg-went 
was rendered March 11, 1854, as of November Term, 1863 ; 
the intestate died March 11, 1854; and execution issued 
March 23, tested December 14 preceding, and  was levied 
upon property which the administrator had taken into pos- 
session and advertised for sale. The  court say : " By the 
common law the judgment had relation to the term and the 
execution to its teste, and i t  bound the goods of the defend- 
ant  who died after the teste and before the next term, in the 
hands of the ezecutor. or anybody else." 

The two cases cited and mainly relied on in the argument 
of Mr. Mison (Alston v. Fxter, 1 D:v. El., 337, arid Simpon, 
v. Brice, 5 Mum., ( V a )  175,) do not sustain his proposition 
that  the attaching lien does not follow the debtor's property 
into the hands of his widow when assigned for her year's 
support. In both cases the judgments were not against the 
debtor but against his personal representative, and execu- 
tions issued in the usual form against the goods and chat- 
tels that were of the deceased in  the hands of his executor, 
and it is held that the officer could not seize and sell the  
property which had been delivered over to a legatee or per- 
son entitled, for the reason assigned by HENDERSON, C. J., 
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" the negroes not being the estate of Hil l  in the hands of his 
ezecutor." See also Igostler v. Smith, 2 Hay., 305, and Bayner 
v. Robertson, 3 Dev., 437, to same effect. 

The  present case is clearly distinguishable, since here the 
executi3n issues on a personal judgment against the deceas- 
ed debtor's own property, and by relation binds it from a 
time antecedent to his death. The widow takes the articles 
allotted to her as a claimant preferred by law to all credi- 
tors, but subject to the liens resting upon them as they came 
into possession of the administrator of her husband. 

I t  is insisted further that the goods being less in value 
than five hundred dollars were exempt from execution and 
did not become liable until the death of Hill and then the 
superior right of the widow attaches and prevails. 

I t  is true no goods of the debtor are bound by an  execu- 
tion under which they could not be taker), by reason of a 
legal exemption, and i t  would be an  interesting inquiry, if 
both the claims to the year's support and to have satisfm- 
tion of the creditor's execution from the debtor's property 
sprang into existence at  the same moment, which, if either, 
should have priority. But the question does not arise. The 
articles were not exempt. The debt was created in 1865, 
wheu only the few articles enumerated in  Rev. Code, ch. 
45, $5 7 and 8, were protected, and except the few articles 
rnelltioned in section 7, none of which so far as tlie case clis- 
closes were among those assigned to the widow, the benefit 
of the exemptions contained in section 8 could be secured 
only by application to a justice and in  the mode pointed 
out in  section 9. The intestate in his lifetime could have 
hstd these exemptions allowed him and the property placed 
beyond the reach of execution. But  he failed to do so, and 
hence the property subject to sale for the plaintiff's debt du-  
ring the debtor's life, continued liable after his death. 

I t  must therefore be declared there is error in the judg- 
ment and the same is reversed, and ju Jg~nen t  as of nonsuit 
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will be entered here according to the terms of the case 
agreed, and it is so ordered. 

Error. Reversed and judgment here. 

DAVID NURPHY r. AARON JlcXEILL. 

ETornestead- Jurisdiction i,n foreclosure proceedings-Equity. 

1. Where a marriage took place in 1852, and land acquired by the hus- 
band since the adoption of the constitution of 96S was mortgaged to 
secure a debt without the concurrence of the wife, it being his only 
real estate; Held, that the plaintiff in an action for that purpose is - - 
entitled to a decree of foreclosure and sale of the land charged with 
the homestead encumbrance. 

2 The superior court has jurisdiction c% a11 action to foreclose a mort- 
gage although the debt secured is less than two hundred dollars. The 
action is not founded on the contract merely, but on an equity grow- 
ing out of the relation of mortgagor and mortgagee. 

(Jenkins v. Bobbitt, 77 N. C., 385; Lambert v. Xinnery, 74 N. C., 348 ; 
Beavnn v. Speed, Id., 544; Bank v. Green, 78 N. C., 247 ; Gheen v. 
Summey, 80 N. C., 187 ; Bruce v. Strickland, 81 N. C., 267, cited and 
approved.) 

CIVI~, ACTION tried a t  Fall Term, 1879, of CUMBERLAND 
Superior Court, before Seymour, J. 

T h e  complaint states that on the 19th of October, 1874, 
the defendant executed a mortgage conveying the land in 
dispute to the plain~iff  to secure the payment of t!le sun1 of 
eighty-five dollars with interest from April, 1873, which he 
owed plaintiff; that defelldant failed to pay the same accord- 
ing to the terms specified in the deed, except the sum 
of about thirty-five dollars, and that plaintiff has repeatedly 
demanded payment of the balance due ; that plaintiff is en- 
titled to the possession of said land, and defendant unlaw- 
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fully withholds the same from plaintiff. Wherefore plain- 
tiff denlands judgment for possession; that a n  account bc 
taken to ascertain the sum now due from defendmt ; that in  
default of payment thereof a corn missioner be appointed to 
sell the land under direction of the court and apply the 
proceeds to said debt. 

The  execution of the deed is admitted in the answer, and 
also that only thirty-five dollars has been paid on the debt, 
but defendallt denies that  plaintiff is entitled to the posses- 
sion ; and he  alleges that he acquired the land since the 
adoption of the constitution of '68, viz.: on the 26th of Sep- 
tember, 1871, and on the day when he executed the mort- 
gage as alleged, he did riot own any other real estate except 
that  contained therein, which is not worth one thousand 
dollars, being vaIued by the tax assessor at  only oue hun- 
dred and fifty dollars ; that lie has acquired no other real 
estate since that date ; that defendant was a married man on 
the day said mortgage was executed, but his wife did not 
sign the deed or signify her voluntary assent thereto on her 
privy exainination according to law, and on that account 
he  is advised that  said deed does not operate to pass the title 
to said land so as to entitle the plaintiff to the possession or 
any  other relief de rna~~ded  in  his complaint. For a further 
defence, the defendant s a p  that the cause of action is found- 
ed upon a contract, to-wit, a mortgage debt, of which only 
fifty dollars principal money is due as claimed by the plain- 
tiff, and he is advised that the superior court has no juris- 
diction of the action. 

A jury trial was waived and the court found the follow- 
ing facts : Defendant acquired the land in controversy in  
1871, defendant and his wife were married in 1852, the 
mortgage was executed in  1874, the wife of the defendant 
is still living, and the facts set forth in the answer were ad- 
mitted to be true. Whereupon the court granted a decree 
of foreclosure in  accordance with demand of plaintiff and 
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the defendant appealed. The judge stated that his decision 
was based upon a newspaper report of the case of B r u c e  v. 
StricF~.Lnwl, 81 N. C., 267. 

JIessrs. i l k R a e  & Broac!foot, for plai~itiff. 
Jlessrs. Guthie & C a w ,  for defendant. 

SMITH, C. J. The  defenda~t t purchased the land describetl 
in the complaint in September, 1871, and in  October, 1874, 
mortgaged tilesame to the plaintiff to secure a debt of eighty- 
five dollars with interest from April, 1873, on whichthe sum 
of twenty-five dollars has been paid. The defendant was 
married in  the year 1862, and his wife, who is still living, 
did not unite with her husband in executing the deed. The  
relief dernanded in the action is a surrender of possession, 
a reference to ascertain what is due the plaintif?, and a tie- 
Cree of foreclosure and sale. The only defences set up in 
the ailswer are: first, that the land being the only real es- 
tate owned by the defei~dant and of the value of one hun- 
dred and fifty dollars only, be is entitled to a hornesteatl 
therein notwithstanding the conveyance; and secondly, 
that  the subject matter of the suit is cognizable before it 

justice of the peace and the superior court has no jurisdic- 
tion. 

1. The land having been acquired since the adoption o f  
the constitution, (1868) and the ei~actrnent of the law to carry 
into effect its provisions for a limited exemption oi the  
debtor's property, is subject to the homestead, and the deed 
made without the wife's assent, is inoperative to defeat ti1 
right thereto. I n  ,l&zLins r. Bnbbitt, 77 N. C., 385, i t  is held 
that the husband's deed, without the wife's concurrence, i s  
effectual in  passing what is called his estate in reversion, or 
in other words, tile land itself subject to the burden or in- 
cunlbrance of the homestead, as defined in the constitution 
and that the title to this can only be divested in  the mode 
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MURPHY v. XCNEILL. 

therein puinted out. Lambert v. Kennery, 74 N. C., 348; 
Beamn v. Bpeed, Id., 544. The  right to the homestead ex- 
ists by virtue of positive law, and the laying i t  off by metes 
and bounds is only necessary in  ascertaining if there be any, 
and the extent of the excess which may be appropriated to 
the dernands of creditors. Lambert v. Kinnery. supra; Bank 
v. Greerc, 78 N. C., 247 ; Qheen v. Summey, 80 N. C., 187. I t  
follows therefore that while the plaintiff cannot deprive the 
defendant of the possession of the land, he is entitled to a 
decree of foreclosure and sale of the land charged with the 
homestead incunibrance 

2. We are unable to see the force of the objection to the 
jurisdirtion. The action is not founded on the contract mere- 
ly, but  011 an  equitygrowingout ofthe relation of mortgagor 
and mortgagee to have the mortgaged premises, i n  case of 
default, sold for the satisfaction of thesecured debt. It is a 
novel suggestion that the enforcetnent of such a n  equity falls 
within the jurisdiction of a justice, because the sum secured 
in action on the contract to pay would be cognizable before 
him. 

The  jxdge w l ~ o  tried the cause in the court below, in  ren- 
dering judgment seems to have been misled by ail incorrect 
report of the opinion in Bruce 17. Strickland, 81 N. C., 267. 
That  case sinlply decides that rights of property vested in 
the husband previous to the homestead law could not be 
taken from him without his consent, and as he had an un- 

impaired title so his deed would convey i t  i n  the same plight. 
There is error in the judgment of the superior court, and 

i t  must be reformed in  accordance wihh this opinion ; and 
this Will be certified to the end that further proceedings be 
had therein agreeably to law. 

Error. Judgment modified. 
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JOHN T. GREGORY Executor, v. BENJAMIN F. ELLIS ,and  
others. 

Juriscliction- T$ilb, probate of-Executors. 

1. The rule that no jndge shall exercise his powers as such in a case in 
which he is interested is of universal application; Hence where the 
probate judge of Halifax county undertook to pass upon a petition filed 
by himself as executor for license to sell land for assets, and the judge 
of the superior court dismissed the proceeding ; Held to be no error. 

2. Where a testator appointed the probate judge of his county his execu- 
tor, and the probate of the will was had in all adjoining county by 
order of the judge of the superior court, the probate judge of the latter 
connty thereby acquires j~irisdiction to hear and determine all other 
proceedings necessary to a final adnlinistration of the estate. 

(Jurisdiction of judges of probate under Bat. Rev., cb. 90, discussed by 
DILLARD, J.) 

SPECIAL PROCEEDING to sell Land for Assets commenced 
in the probate court of HALIFAX or1 the 15th of December, 
1879, and heard at  Chambers before Seymour, J. 

The plaintiff is cier!~ of the superior court and probate 
judge of Halifax county, and as executor of his testator filed 
a petition in said probate court to sell land for assets to pay 
debts. The defendants moved to dismiss the proceeding, for 
that, the plaintiff being the judge of the court had no juris- 
diction to hear a case ir which he was interested. The  mo- 
ti011 was overruled and the defendants appealed to the judge 
of the superior court who reversed the decision and allowed 
the motion, from which ruling the plaintiff appealed. 

Messrs. Mullen & Jioore, for plaintiff. 
Jh. Thos. N. Hill, for defendants. 

DILLARD, J. George W. O ~ e n s  domiciled in Halifax coun ty, 
left a t  his death a will, wherein John T. Gregory was named 

15 
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the executor, and being under disqualification to act as 
prcbate judge in the matter of the proving and admitting 
the will to record, by order of the judge of the district the 
probate was had before the probate judge of the adjacent 
county of Northampton. 

Afterwards in  the course of the administration of the 
estate, the plaintiff as executor presented a petition for 
license to sell land for assets to pay debts in  the probate 
court of Halifax of which he  was the judge, and from t l ~ e  
ruling of the plaintiff acting as probate judge on tile objec- 
tion to his competency to decree a sale, an appeal was taken 
to the superior court and from the judgment of the superior 
court an al)peal is taken to this court. 

The  point presented by this appeal is as to the jurisdic- 
tion of John T. Gregory i n  his character as probate judge 
to decree upon the petition of himself as executor praying a 
license to sell the lands of his testator. 

Under the fundamental maxim that no one ought to be 
judge i n  his own cause, if we had no statute law upon the 
subject, no judge whether probate or other could take juris- 
diction of any cause wherein he  was a party or otherwise 
had a pecuniary interest. This principle is of universal 
application as a rule of the comlrlon law and subject thereto 
must be the exercise of all the powers of a judge. Broom's 
Legal Maxims, 118 ; 1 Hopkins Ch. Rep., 1 ; 2 Strange's 
Rep., 1,173. 

I n  accordance with this principle, ill every grant of juris- 
diction, i t  is always to be understood that the powers con- 
ferred are limited by the tacit exception that the judge is 
not to decide his own cause. This rests on the policy of 
having the judicial tribunals free from every temptation to 
wrong as far as may be possible and to have its decisions 
above suspicion, and such as to command respect. So sacred 
is this_exclusion of jurisdiction i n  causes where the same 
person is suitor and judge, that by common colisent no judge 
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can, if he would, act i n  a muse in which he is interested r, 
and if he  do, that his judgments ought not to stand, and 
any  stakute in  terms conferring the power to act in  such 
eases would be void. Cooley Const. Lim., 175; Hobart's 
&ports, 2112. 

I n  the view taken by us of the point presented for our 
determir~ation, i t  is not necessary that  we inquire and 
decide in this case whether this inflexible principle i n  its 
extent embraces the proposed exercise of jurisdiction by the 
probate judge of Nalifa,x county, as  we are of opinion  hat 
the statutes on the snbject of the probate of wills in connec- 
tion with others in  paiji materia settle the question as ruled 
by His  Honor in  the coart below. 

I n  Bat. Rev., ch. 90, $ 2, the jurisdiction of a judge of pro- 
bate is defined, and among the powers granted is the power 
to take proof of wills and grant letters testamentary or of ad- 
ministration, and in section three of the same chapter a 
prohibition to act as such is put on him in  relation to any 
estate o r  proceeding in  the following among other specified 
instances: H e  is disqualified to act if he has or claims to have 
an interest by distribution, by will, or as creditor or other- 
wise, and  by the 4th sub-division of section three, he is dis- 
qualified if he or his wife is named executor or trustee in 
any testamentary o r  other paper, with a cessation of the 
disqualification in the case when the will o r  other paper is 
admitted to or refused probate i n  another probate court, or 
before th.9 judge of the superior court. 

Taking sub-division 4 of section three in esnnection with 
sub-division 1 of the same section, the removal of the dis- 
qualification on probake had i-n another probate court, o r  be- 
fore the judge of the superior court, is to be taken as re- 
stricted and limited by the disqualifying causes sf  interest 
as distributee, legatee o r  othe~wise as expressed in  the 1st 
sub-division. I t  cannot be that probate of a will in  another 
court in case the probate judge is the executor, will render 
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him competent to act in all proceedings ulterior to the pro- 
bate of the will in mse he be interested as legatee or as 
a creditor. If i t  be so held, then the  probate before another 
probate judge will let in the executor to make and pass 
upon all his annual returns, on all applications for license 
to sell real estate, and finally to audit and settle his final 
account; and thus the prohibition to act as provided in the 
statute will be completely nullified and the executor will 
be a t  liberty to adjudicate on za matter of interest to him- 
self contrary to the maxim of the common law and the ex- 
press provision of subdivision 1 of seckion three. 

To show that our construction of the datute in  question 
Is correct, we will call attention to the fact that in  snbdi- 
vision 6 of section three, il is provided that in case of the 
probate of a will and qualification of an  executor before his 
election to the office of psobate judge, all the proceedings are 
to be had before the judge of the superior court, And yet 
if the con~struction contended for by the plaintiff in this 
case be true, he having became executor after his election 
was disabled to act as probate judge only in the matter of 
probating the will and in no ulterior proceeding, Na reason 
occurs to us why a disqualification for interest should ex& 
when the probate judge became executor before his election 
and not when he became execuior after his election. I n  
this case i t  is true the plaintiff does not appear to have any 
interest as distrjbutee, legatee, or as creditor, but h e  has the 
interest of co~nrnissions and also i n  the fact of putting on 
tke record his accounts audited by himself, having the legal 
effect of prima facie evidence of correctnms as prescribed in  C. 
C. P., $ 478. We hvkl ti1wtfsr.e that by sbdtute, the will hav- 
i n g  been probated in the probate court of Northampton by 
order of the judge of the superior court, .the plaintiff did 
not thereupon become competent to decree as probate judge 
on his petition as executor for a license to sell land. 

This construction in our opinion does not deprive the 
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plaintiff of a11 remedy to have the license prayed for. The 
prohibition to act as probate judge when interested extends 
as  we have seen to ariy ac l  i z b  re2ation to the edate and by sub- 
division 5 of section three, chapter 30, authority is given 
the judge of the superior court in  such cases to remove the 
proceedings to the probate judge of an  adjoining county in  
the same district. The order of the judge in  the case of the 
prohate of the will of plaintiff's testator had the effect not 
only to remove the probate of the will to the probate court 
sf Worthsrnptoa county, but also to draw to i t  jurisdiction 
to hear and decree upon plaintiff's petition for license t s  
sel-l, and also all accountings, the final settlement, and ap- 
plication of the estate according to the will, 

There is no error. The  judgment of the superior court 
i s  affirmed and this will be certified to the end that proceed- 
ings may be had .for the sale of land for assets i n  eonform- 
i ty  to this opinion. 

No error, Aflirmed, 

JAMES H. WAHAB and wife vv, WILLIAM B. SJIZTH, 

Probate Cozs~t-Jurisdidioa-Special Proceedings. 

The probate court, and not the superior court a t  term, has jrlriscliction 
under section 423 of the code to correct a mistake in partition proceed- 
ings in which there is no peculiar equitable ingredient. 

[.larnacma v. Saunders, 64 N. &: , 367; Hyman v. Jarnigan, 65 N.  C . ,  96; 
Blythe v. IToots, 72 R. C., 576 ; Shearin v. Hunter, I d ,  493 ; Louinie~ 
v. Pearee, 70 N. C.. 167; Oliver v. PPiley, 75 N .  C., 320; Jo7~nson v. 
.Tones, Id., 206; Gutley v, M a y ,  81 N .  C., 356, cited, distinguished 
and approved.) 
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WAHAB v, SMITE. 

CIVIL ACTION tried aQ Fall Term, 1819, of HPDE S u p r i m  
Court, before Gudger, J. 

The defendant demurred to 'the complaint upon the 
ground that the superior court had no jurisdiction. The 
demurrer was sustained and the plaintiffs appealed. 

ilfessrs Giiliarn 6i: Gatling, for plaintiffs;. 
JIr. Jas. E. :.Shepherd for defendant. 

DILLARD, J. The feme plaintiffsj., Emma, Desdemona; 
and Laura Smith, were tenants in common with defendant 
of the tract of land described in the complaint; being en- 
titled, the said Emma, Desdemona and Lanra each to one- 
sixth, and the defendant to three-sixths or one-half; and 
by proceedings in the probate court, partition of said land 
was made and concluded according to the several interests 
or shares therein. After partition was fully accomplished 
as aforesaid, the male plaintiff acquired by parchase and 
conveyance the shares allotted to Desdemona and Laura, 
and thereby he and his wife together became entitled toone- 
half of the tract, and thereupon the present action was 
brought returnable to the superior court at term. 

The case made by the complaint is, that in the proceed- 
ings for partition the commissioners appointed for that 
purpose made the division by carving out three separate 
sixth parts and assigning the same to the feme plaintiffand 
te Desdenaona and Laura, and appropriating the residue, 
being one-half, to the defendant; and it is averred that the 
partition was by mistake made of the tract on the supposi- 
tion that the area contained one hundred and twenty-six 
acres, whereas in point of fact i t  contained one hilndred and 
and forty-five acres. That by this means the plaintiffs have 
failed to get their shares in the tract, and the defendant has 
more than his one-half interest by nineteen acres, which 
ought to have been taken into the estimate by the commis- 
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sioners, but was not. Plairitiffs allege that the surveyor 
a u d  commissioners acknowledge their error and are willing 
to rectify it, but the defendant refuses to assent to the cor- 
rection; and they conclude their complaint with the specific 
prayer that the mistake may be corrected and that they 
may be allowed one-half in value of the whok tract, and to 
this end, that it be referred to the former commissioners to 
correct the error in their report, and that the partition when 
corrected may be established and made final by the judg- 
ment of the court. 

To the complaint, the defendant interposes a demurrer 
on the ground special13 assigned, that the superior court 
has no jurisdiction of the matter, and on the argument the 
judge of the court below sustained the demurrer and dis- 
missed the action, and from this judgment the appeal is 
taken. 

On the calling of the appeal for trial in  this court, we 
were not favored with an argummt in support of the juris- 
diction of t,he action by the superior court, but the case is 
submitted with an intimation of impression against the ju- 
risdiction, and therefore i t  is, that we do not give to the 
point made such a full investigation as we otherwise might 
have done, but on such consideration as we have been able 
to give to the subject, it seems to us tbat the demurrer was 
well taken, and that there is no error in sustaining the 
same. 

By chapter 84 of Battle's Revisal, a petition for partition 
is a special proceeding and is will~in the original jurisdic- 
tiou of the probate court. Taking the facts stated in  the 
complaint to be true, it appears that the proceedings had for 
partition batween the plaintiffs, and those they represent, 
and the defendant, were had i n  the proper court and were 
regularly conducted through all the stages-of decree of 
partition, partition reported, and confirmation of report. 

By section 422 of the code of civil procedure, in the enu- 
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meration of powers conferred on the probate court, power is 
expressly given to the probate judge " to open, vacate, mod- 
ify, set aside or enter, as of a former time, decrees or orders 
of his court in the same manner as courts of general juris- 
diction." 

From these provisions of the lax-, if any mistake was 
made in the partition to the detriment of the plaintiffs a s  
alleged, i t  would seem clear that there is a power of correc- 
tion in the same court in which the mistake was made. To 
the probate judge is given pourer to deal with decrees aud 
orders in a cause " i n  the same man~xer as cowls of general juris- 
diction." 

Under our former system of courts of law and courts of 
equity, the judgment of a court of law regularly entered, 
was in  the breast of the court, and alterabIe a t  anytime du- 
ring the term at which i t  was rendered, and if not so altered 
i t  could not be afterwards interfered with in the same court. 
But under our present system, the courts of probate as well 
as the superior courts, within the sphere of their respective 
powers, exercise the jurisdiction of both a court of law and 
a court of equity. From this union of powers, it results, 
that although the partition proceedings were finished, the 
probate court vas  authorized by the appropriate proceeding 
i n  the cause to hear complaint of the alleged mistake and 
to deal with the final and other decrees i n  the cause 
in the manner of other courts of general jurisdiction, 
as the justice of the cause might require. I n  the superior 
courts, being courts of general jurisdiction, after the regular 
rendition of j u d g m e ~ ~ t  in a cause and the term is ended, i t  
is competent to set aside or otherwise relieve against it at  a 
subsequent term for any  sufficient cause which by accident 
or fraud was not availed of before its rendition. And it is 
settled that the manner of the exercise of such jurisdiction 
is by petition in  the cause and not by a new and indepen- 
dent suit. Jarrrlan v. Saunders, 64 N. C., 367. I n  this man- 
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ner, power is given to the probate judges to deal with de- 
crees and orders i n  their courts, and such has been uni- 
formly the practice as will appear in  divers cases : I n  Hy- 
man v. Jc~rnigun, 65 N. C., 96, after the sale of the land for 
assets and the cause ended, the heirs moved in the superior 
court to set aside the sale on the ground of inadequacy of 
the price, arid that  court overruled the lnotiorl on the ground 
that the matter was cog~~izable i n  the probate court, and 
the ruling was affirmed in this court. I n  Blythe v. Hoots, 
72 N. C., 575, after final decree and execution thereof, one 
of the executors was entertained in the probate court on pe- 
tition to move to set aside the orders in the cause, and  on 
appeal to t1:is court it was he!d proper. And to the same 
effect are Shearin v. Htmte~, 72 N. C., 493 ; Lovinier v. Penrce, 
70 N. C., 167, and other cases. 

I t  is true there are some cases in which the reined-\., by 
motion in the original cause, in the probate court, was not 
required to be resorted to, and the actions brought to the 
superior court were retained and proceeded with to judg- 
ment, but such cases, 011 examinatiol;, will be fonnd to con- 
tain peculiar equitable ingredients, such as the enforcement 
of a trust by contract, the declaring: and enforcing trusts 
arising ex clelicto, and relief songht by a person not a party 
to the special proceeding. Oliver v. Wiley, 75 N. C., 320 ; 
Johnson v. Jones, Id., 206 ; Gulley v. iWucy, 81 N. C., 356. 

Manifestly, this action of the plaintiffs shows forth no 
special ground for jurisdiction in the superior court. Theirs 
is a case between the sarne parties in relation to the same 
subject matter, and the injury (if any was sustained in  the 
partition) cotlsisterl merely in a mistake i n  the report of the 
commissioners, for the correction of which ample powers 
have been conferred on the probate court. We are of ouia- 
iori there is no error in the judgment of the court below on 
the demurrer, and the same IS affirmed. 

No error. Affirmed. 
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ELIJAH HEWLETT v. JAMES W. SCHENCK, JR , and others. 

Statute of Linzitations-Action on Sherif's Bond. 

The bar of the statute of limitations (in an  action npon a sheriff's bond 
for failure to pay over county taxes) is not removed by the fact that 
one of the sureties paid a part  of the sum due on an agreement with 
the chairman of the boaxl of coin~nissioners t i n t  thereby he should be 
relieved from further liability. 

(Taylor v. Spiaey, 11 Ired , 427; Brannock v Bushinell, 4 Jones, 33; 
Morrison v. Morrison, 3 Dev . 409 ; Gocernor v. Hanmhrcn, 4 Hawks, 
44;  McKenzie v. Culbreth, 66 N. C., 534; Bryan v. Foy ,  69 X. C , 45 ; 
Nilchell v. Sawyer, 71 N. C., 70 ; Smith v. Leeper, 10 Ired., 86, cited 

CIVIL ACTION tried at  Spring Term, 1879, of NEW HAN- 
OVER Superior Court, before Seymour, J. 

This action was brought 1)y the state on the relation of 
the plaintiff, as treasurer of New Hanover county, against 
the defendant sheriff and the sureties upon his official bonds, 
to recover damages for his failure to account for and pay 
over certain taxes. Upon the plaintiff's own showing as 
evidenced by the facts set out i n  the opinion of this court, 
the judge below intimated that the plaintiff could not re- 
cover, and thereupon he took a nonsuit and appealed. 

JIr. 23. R. Icfoore, for plaintiff. 
Jlcssrs. D. J. Devane and Stedrnan &. Latimer, for de- 

fendants. 

SMITH, C. J. The only point presented for decision in 
this appeal arises on the defence under the statute of limi- 
tations. The action commenced on the 25th day of October, 
1878, against the sureties to the sheriff's official bonds for 
the collection of county taxes, is to recover datnages for 
his failure to pay over the taxes collected for the year 1871, 
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and the breach occurred on the 8 th  day of Jauuary 1872. 
The  plaintiff, to repel the defence, relies on the facts set 
out i n  the evidence of the defendant, Aart. H e  testifies 
that  in  June, 1873, lie paid to the county treasurer the sum 
of one thousand dollars in excess of his proportionate part 
of the amount of the default in a n  apportionmeut among 
the co-sureties in pursuance of a n  agreement with the chair- 
man of the board of county cominissioners, that  he should 
be thereby released from further liability and not required 
to pay more. The error assigned is in the ruling of the 
court that the facts proved did not operate to remove the 
statutory bar and the plaintiff could not recover. 

The  action is on the several bonds set out in the com- 
plaint, executed by James W. Schenck, Jr., on his electiorl 
as sheriff of New Hanover, for two successive terms, against 
the defendants, his sureties on one or more of them, and i t  
is contended that the effect of the partial payment is to re- 
store the liability on the bonds, otherwise lost by the lapse 
of time, against all the defendants, and a t  least against him 
who made the  payment. I n  our opiilion the proposition is 
not sustained by precedent or authority. 

A new and distinct promise to pay a debt due on a jus- 
tice's judgment does not revive the cause of action founded 
thereon. Ta3lor v. Spivey, 11 Ired., 427. Nor will i t  have 
that  effect in an  action of debt on a n  unsealed note. Bran- 
*~zoclc v. Bushinell, 4 Jones 33, following the previous case of 
Morrison v. Morrison, 3 Dev., 402. The  principle applies 
with equal force to bonds, now that they are subject to the 
statute of limitatio~is, and especially to official bonds. C, @. 
P. $5 31, 33, 34. Govenor v. f inrahan,  4 Hawk, 44. 

So a partial payment, though the evidence need not 
be in  writing, being an act and not a mere declaration 
revives the liability because it is deemed a recognition of 
i t  and an assutnption anew of the balance due. But if a t  
the time such payment is made the presumption arising 
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from the unexplained fact is disproved by the attending 
circumstances or other sufficient evidence of a contrary 
intent, the payment wiII not have such effect. Here not 
only can no inference of such intention be inferred but 
there was an express agreement that Hart  was uot to be 
held responsible for the residue of his principal's defalcation, 
and the payment is made upon that understanding. While 
the chairman had no authority to enter into such an  en- 
gagement, and if he had, it would be inoperative for want 
of a consideration as is held in McKenzie v. Culhreth, 66 M. 
C., 524 ; Bryan v. Foy, 69 N. C., 45, and Mitchell V. Sawye! 71 
N. C., 70. The evidence is competent and sufficieilt to repel 
the presumption of intention to assume the entire debt. 
Smith v. Leeper, 10 Ired., 86; Angel on Limitations 211, el 
seq. note, and numerous other cases cited for the defendants 
from reports in other states. 

There is no error in  the ruling of the court and the judg- 
ment must he affirmed. 

No error. Affi,rmed. 

F. D. KOONCE v. J. J. PELLETIER and others. 

Recordari-Appeal' from Justice's Court. 

1. On petition for writ of r e c o r d a ~  it appeared that the petitioner was 
one of the defe~iclants against whom jodgmrnt mas recovered in a jus- 
tice's court, and lived in a county other than that of the jostice forty 
miles from the place of trial; that he was mnkiog preparations to 
attend the trial bnt failed to do so and lost his appeal by reason of 
sickness and his co~lsequent inability to procure the services of an 
agent to represent him ; Held, a proper case for the aid of rrnledial 
process and error in the judge to refwe the writ, though there be no 
evidence of efforts made to get a a  agent. 

2. Under the circumstances of this case a delay of three months in ap- 
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plying for the writ will not deprive the  petitioner of i t3  benefit, as no 
damage thereby accrues to  plaintiff; nor will the denial of the first 
nppliczttiou furnish ground for a refusal of the writ upon at1 amended 
affidavit containing an  additional and material fact. 

(Baker v. Halstead, Busb 41 ; Elliott v. Jordan, Id . ,  293 ; Jones v. Thorne, 
80 N. C . .  72; Bond v. McNider, 3 I r ed ,  440, cited, distinguished a ~ d  
approved.) 

PETITION for Recordari heard at  Chambers in  ONSLOW 
county, on the 30th of April, 1879, before Seymour, J. 

Defendant appealed from the ruling below. 

iVessrs. Green & Stevenson, for plain tiff 
Hessrs. H. R. Bryan and A. G. Hubbnrd, for defendant. 

SMITH, C. J. The defendant with other persons was cited 
by a summons issued by a justice of the peace in Onslow 
county to the county of Carteret, where the defendant re- 
sided, to appear before him and answer the plaintiff's.coin- 
plaint for money due 011 a note under seal. The summons 
was serve'd on December 7th, 1878, and was made returna- 
ble on the 17th day of the month, and endorsed thereon by 
direction of the defendant were the words : (' J. J. Pelletier 
pleads bankrupt relief." The defendant not appearing a t  
the trial, the cause was continued as to him until December 
31st, and judgment reridered against the others. The de- 
fendant also failed to appear a t  the postponed day of trial, 
and the allegation of the discharge in bankruptcy being de- 
nied, judgment was then entered against him for the amount 
due on the note. 

On March 28th, 1879, the defendant applied to the judge 
of the district for a writ of recordari by a petition in which 
he  sets out his discharge i n  bankruptcy as a defence to the 
action and accounts for his absence a t  the trial by illness 
which continued beyond the time allowed for a n  appeal, i n  
conseque~~ce of which " i t  was impossible for him t~ attend 



238 EN T.HE SUPREME COURT. 

the trial and take the appeal." The  auswer controverts the 
allegations, denies the discharge and asserts on information 
and belief that the defendant was not prevented by sickness 
from attending to the matter from tile day first appointed 
for the hearing until that to which i t  was postponed and 
the ten days following allowed for the appeal. 

Upon the hearing of the application before the judge, at  
chambers, on April 30t11, and after argument of counsel, the 
petition was dismissed, the relief sought under i t  denied, 
and as the case shows while the record does not, an appeal 
was taken but not prosecuted by the defendant. 

On the 6th day of May a second similar petition was pre- 
sented by the defendant, intended perhaps to be an amend- 
inent and substitute for the former, in  which, reiterating its 
averments, he adds and explains that his residence is forty 
miles from the place of trial ; that he was making prepara- 
tions to attend it, and that he was taken and continued to 
be very ill until the time for taking the appeal had passed ; 
that  i t  was impossible for him to be present in person, nor 
could he procure any person to go and present his defence ; 
that the weather was very bad, and that his son, the only 
male member of his family of any  size, was required to at- 
tend to the defendant and supply the necessary fire wood. 
The  answer also controverts these allegations, as before, on 
inforniation and belief, and especially the defendant's ina- 
bility to attend to his case. 

I t  does not appear that any further evidence was offered. 
His  Honor refused to grant the writ, declaring " that the 
neglect of the said defendant, either to appear a t  the magis- 
trate's trial or appeal was not excusable under the circum- 
stances set forth in  his affidavit, and for want of the evidence 
thereof, that he made no attempt to employ any one in  his 
place." 

I t  will be noticed that i n  denying the application, His  
Honor assumes the facts to be as set forth in petitioner's 
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affidavit, and in  the absence of prmof of efforts made to pro- 
cure a n  agent to attend and represent the petitioner a t  the 
trial of the warrar~t, he is cha~ged with neglige~lce that  bars 
all claim to relief. Resting upon the statements contained 
in the affidavit, snbstmbially tile decision is that a disabling 
sickness extending over so large a space with an averment 
of inability to obtain the services of an  agent to act in  his 
place, was of no avail without a further sliowing that eKorts, 
though unsnccessful, were in fact made to procure the ser- 
vices of an agent. 

We can scarcely conceive a case more strongly calling for 
the aid of remedial process than that presented in the peti- 
tion, taking all its statenients to be true. Ttie defendant 
intends and is making preparations to leave for the ap- 
pointed place of trial, when he is stricken down with dis- 
ease. Hissoii, the only male person of the plantation com- 
petent to the transaction of business, is detained at  home by 
duties that will not admit of absence, and no one else can 
he find to employ and send in  his place. Averring, as 11e 
could only do from personal knowledge or reliable informa- 
tion, that attempts in ihis direction woulcl be fruitless and 
unavailing, for failing to show that they were made he is 
declared to be without excuse and without claim to relief. 
W e  do uot concur in this ruling of the court. 

The  delay in making the application is urged as a suffi- 
cient reason for refusing it. I t  is true one asking the assist- 
ance of the court should apply ~n a reasonable time. But 
i t  does llot appear when the defendant first knew of the 
rendition of the judgment against him. And he may have 
supposed that the plaintiff, on his defence being suggested, 
would discontinue the action against him and proceed 
against the others. Nor does it appear that any damage 
accrues to the plaintiff from the delay. 

The cases relied on for the plaintiff (Baker v. Halsteud 
Bush., 41, and Elliott v. Jordan, Id., 295,) are not in  conflict 
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with the views expressed. The first was a case of faithless- 
ness in an agent relied on to look after and protect the ap- 
plicant's interests. I n  the other no agent was employed and 
no excuse for the omission, or if the acting officer to be 
deemed such agent, his neglect was imputed to the peti- 
tioner as his own. In  our case there was no agent and none 
could be procured, while the defendant from sudden sick- 
ness is disabled from beit~g present in person. 

I t  is also contended that the first applicatior~ being de- 
nied, the matter is res adjudicata, and is not now open to in- 
quiry and action. If it appeared that the evidence now 
produced is essenti~lly that exhibited on the former hear- 
i:lg or was cumulative merely, and the decision then made 
was upon the merits, we should be constrained to sustain 
the objection. Jona  v. Thorne, 80 N. C. 72. But a material 
fact not found in  the first is stated in  the present amended 
affidavit, to wit, that no agent could be procured to go and 
protect the petitioner's interests at  the trial, and the absence 
of an averment showing what efforts were made for that 
purpose is the ground upon which the relief is now refused. 
The first petition may then have been dismissed for want of 
an explaliation, declared insufficient in the last, and leading 
to  the same result. 

T l ~ e  dismissal on account of its vague and unsatisfactory 
statements and not upon an examination into its merits is 
rather in the nature and of the effect of a nonsuit, as was 
held in Bo.i~d v. AfcNider, 3 Ired., 440, and is not a bar to a 
subsequent application. So the judge below seems to have 
considered since not adverting to this objection in linzine he 
proceeded to pass upon the merits of the case as presented. 

We therefore hold the ruling erroneous, and this will be 
certified for further proceedings in accordance with this 
opinion, and it is so ordered. 

Error. Reversed. 
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JASIES LORD and others v. R. W. HARDIE, Sheriff. 

Church property not liable for pastor's salary. 

1. The trustees of a chi~rch represent a qmsi  corporation under the stat- 
utes of this state and are accountable to the congregation for the use 
and management of the church property. 

2. The pastor of the first colored Baptist chnrch of Fayetteville recovered 
judgment against the trustees of said church for an amount alleged 
to be due on account of salary and an execution was levied upon the 
communion service ; Held, that it was not liable to seizure and sale 
under said execution. 

(Stith v. Lookabill, 76 N. C., 465, cited and approved.) 

CONTROVERSY submitted without action under C. C. P.: 
5 315, and heard in CUMBERLAND Superior Court, on the 
22d of January, 1880, before Buxton, J. 

Judgment for plaintiffs and appeal by defendaut. 

Mr. T. H. S~~tton, for plaintiffs. 
Nessrs. Quthrie & Caw, for defendant. 

SMITH, C. J .  This is a controversy submitted without ac- 
tion upon a case agreed, the facts of which are as follows: 

The  defendant, as sheriff, by virtue of a writ ofJieri facias 
issued to him on a judgment recovered by John A. Farior, 
former pastor of the first Colored Baptist church of Fayette- 
ville, against the plaintiffs, trustees of said church, for his 
pastoral services, seized and took into his possession, a silver 
pitcher, two silver plates and two silver goblets, with the 
box in which they are kept, used in the public worship of 
the church and constituting its communion service. The 
articles were purchased with money derived from the vol- 
untary contributions of its members and donated to the 
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church. The present proceeding is to recover possession, 
and the only question for us to deterruiue is whether these 
articles are liable to seizure and sale under an  execution 
against the trustees. 

We have been unable to End, nor have the researches of 
counsel furnished us with, any  decided case or authority 
bearing upon the point, for the reason perhaps that this is 
the first instance that an attetnpt has been made to subject 
property, so dedicated to religious uses, to the payment of a 
debt. We mwt ,  therefore, determine the question upon 
general principles. 

Ynder the laws of this state, every worshiping and or- 
ganized body of men, constituting a religious congregation 
is a quasi corporation, with power to remove and appoint a t  
pleasure the trustees in  whom its e~ ta t e ,  real and personal, 
is vested for the sole use and subject to the control and man- 
agement of the congregation. The trustees are depositaries 
of the naked legal title, with a capacity to sue and be sued, 
not generally, but only "for or on account of the donations 
and property so held or claimed by them, and for and on 
account of any matter relating thereto." And they are made 
accountable to the cnngregation for the use and manage- 
ment of the property they hold, and to surrender i t  to any 
person authorized to demand it. Rat. Rev., ch. 101. 

I t  is thus apparent that the trustees hold the property 
vested in  them by law, in their corporate capacity, for the 
exclusive use of the congregation arid under its direction 
and control. They do not participate in the employment 
of a pastor nor are they liable for his services. 

If  a sale under a je r i  facias against the trustees could have 
the effect of transferring the legal estate, the purchaser 
would become a trustee and the trusts would follow and at- 
tach thereto. The  result would be to substitute him in  
place of the trustees and defeat that provision of the law 
which makes the tenure sf office dependent ul)on the will 
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of the congregation and to compel a reconveyance. As a 
court of equity would in such case interpose to prevent such 
a proceeding, the court as now constituted will not permit 
to be done that which, if done, would affect injuriously the 
beneficial owners and be of no practical advantage to the 
party. 

And so i t  is held that the grantee of a trustee will not be 
allowed to recover the land from the owner of the equitable 
estate entitled to possession, nor from his assignee. Stith v. 
Lookabill, 7'6 N. C., 465. 

We are not prepared to concede that  such articles dedi- 
cated to religious use exclusively, and necessary i n  public 
word~ip ,  are not protected by law from seizure and sale un- 
der  the constitutional guaranty that secures the people in. 
the unmolested "sight to worship Almighty God aceording 
to the dictates of their own consciences," to which privak 
interests must yield. But it is not necessary to determine 
the point. The trustees not being endowed by law with ca- 
pacity to divert the property to other and different purposes, 
nor, in their corporate character, to contract a debt for which 
they can be taken, we are of opinion that  the seizure by the 
sheriff under the writ of the articles was unauthorized by 
law, and under the terms of the case agreed, must be sur- 
rendered, and i t  is so adjudged. 

No errsr. Affirmed, 

a. C. SANDERS v. J A. NORRIS. 

New Dial-Lost Papers. 

Where the papers in the case and the notes of the trial of an action have 
been lost or mislaid, the only mode by which justice can be had is to 



244 I N  THE SUPREME COURT. 

grant a new trial, if it appear that the party seeking it has been guilty 
of no laches. (See same case, ante, 4.) 

(Isler v. Haddock, 72 N. C., 119; Mason v. Osgood, Id., 120; Simonton 
v. Simonton, 80 N. C., 7 ; Slate v. Powers, 3 Hawks, 376, cited and ap- 
proved.) 

PETITION for Cfltiorari granted at  January Term, 1880, of 
THE SUPREME COURT. 

This case was brought to this court at the present term 
by a writ of certiorari as a substitute for an  appeal, and the 
facts as gathered from the record, the petition for the writ, 
and the certificate of the clerk, are fully set out in the opin- 
ion of the court. 

Bessrs. D. G. Fowle and A. ,If. Leuis, for plaintiff. 
Messrs. W. H. Pace and T. 32. Argo, for defendant. 

ASHE, J. At the January term, 1879, of the superior 
court for the county of Wake, a judgment was rendered in  
behalf of the plaintiff against the defendant, from which 
judgment the defendant appealed to this court, and filed 
his bond. A statement of the case was made up by the 
counsel of the defendant and duly served on the counsel of 
the plaintiff, who made a counter-statement, and each was 
submitted. to the judge presiding to make up the case, who 
fixed the 15th day of February, 1879, to settle the same. 
The papers in the case were sent by the clerk of the court, 
in the meautime, to the judge, but no case has ever been 
settled by him i n  consequence of the papers and notes of 
the trial having been lo-;t or ~uislaid. 

The defendant is entitled to his appeal, and has lost it by 
no laches on his part ;  and in such cases i t  has been the 
established practice of this court to order a new trial. I n  
the cases of Isler v. Haddock, 72 N. C., 119 ; Mason v. Osgood, 
Id., 120, and Simonton v. Simonton, 80 N. C., 7, where the 
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judge presiding went out of office before a statement of the 
case was made out, and without the default of the party ap- 
plying, new trials were ordered as the only remedy i n  such 
cases. And so in  the case of the State v. Powers, 3 Hawks, 
376, where i t  appeared from the certificate of the presiding 
judge that a case presenting the points was intended to be 
made up, but was prevented from his having lost the notes 
of the trial, the court held that there was no other mode by 
which the justice of the case could be attained but by award- 
ing a new trial. Upon these and other authorities that  
might be cited, a new trial must be awarded i n  this c&e, 
Let this be certified to the superior court of Wake county. 

PEB CURIAM, Venire de W.IVO. 

JAMES McDONALD and another v. CANNON, WADSWORTH & 
CO. 

Action for conversion of property-Jurisdiction. 
I 

I .  Where, in an action for damages in the sum of $125, for the conver- 
sion of certain cotton, the cornplaiut alleged that plaintiffs sold to 
defendants two bales of cotton at  a certain price per po~md on the 
terms that the price was to be paid down and no title to pass nntil the 
price was paid, and the defendants, on getting possession of the cotton, 
refused to pay the price; Held, that the superior court had jurisdiction. 

2. I n  such case the plaintiffs might have aErmed the contract and sued 
for the price agreed to be paid (less than $200) and then a justice of the 
peace wonld have had jurisdiction of the action. 

(Bullinger v. Marshall, 70 N. C., 550; Frmlich v. Express Co., 67 N. C., 
1 ; Wilson v. White, SO N. C., 280, cited and approved.) 

CIVIL ACTION tried upon complaint and demurrer a t  
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Spring Term, 1878, of CABARRUS Superior Court, before 
Cox, J. 

The plaintiffs allege a contract of sale to defendants of 
two bales of cotton, at  ten and a half cents for one, and ten 
and sixty-five-one-hundredths cents for the other, on the 
terms that  the price was to be paid down and no title to 
pass until payment made, and the cotton was passed into 
the defendants' possession on the condition aforesaid. That  
immediately on the transfer of the cotton into the hands of 
the defendants, the plaintiffs demanded payment of the  
purchase money, and i t  being refused, they demanded a re- 
turn of the cotton, and that being also refused, this action 
was brought. 

I t  is charged in the complaint thtit the assent of defend- 
ants to the sale on the said terms was not in good faith, but 
was a trick or device merely to get the cotton into their 
possession, and then to refuse to pay for or return the same. 
The  relief demanded is for one hundred and twenty-Eve 
dollars damages for the conversion of the cotton. 

To the complaint the defendauts demar and assign for 
cause: 1. That the superior court has not jurisdiction of 
the subject of the action as the same is based on a contract 
for a sum less than two hundred dollars. 2. For that J. 
W. Wadsworth, a member of the firm of Cannon, Wads- 
worth & Go., is not made a party to the action. 3. For that 
the complaint does not state facts sufficient to constitute a, 
cause of action. 

Upon the argument of the demurrer His Honor, being of 
opinion that the superior court had not jurisdiction, sus- 
tained the demurrer, dismissed the action, and plaintiffs 
appealed. 

Mr. W. J. Nontgomery, for plaintiffs. 
Xessrs. F<lson & Son and Shipp & Bailey, for defendants. 
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DILLARD, J. The jurisdiction of the action was in  the 
superior court unless by the constitution and laws of the 
state exclusive jurisdiction had been given to a justice of 
the peace. Ey the constitution of 1868, jurisdiction was 
given to justices of the peace of all civil actions founded on 
contract wherein the sum demanded did not exceed two 
hundred dollars, and wherein the title to real estate did 
not come in controversy, and by the amended constitution 
the jurisdiction in civil actions is retained, just as it was, 
with power in the general assembly to extend i t  to other 
civil actions, wherein the value of the property in contro- 
versy does not exceed fifty dollars. Art. 4, 33 of constitu- 
tion of 1868, and Art. 4, § 27, of amended constitution. 

Under the authority thus given to enlarge the jurisdic- 
tion of justices' courts, the legislature, by the act of 1376-'77, 
ch. 251, § 1, gave to them concurrent jurisdiction of civil 
actions not founded on contrdct wherein the value of the 
property shall not exceed fifty dollars, and no jurisdiction 

the value is above fifty dollars. This action demands 
damages for a wrongful conversion of two bales of cotton of 
the goods and chattels of the plaintiffs to the sum of one 
hundred and twenty-five dollars, and above the actual 
value of fifty dollars, ascertainable by a computation on the 
number of pounds and the rate per pound stated in  the 
complaint a t  which the incomplete sale was made to the 
defendants. Upon the facts stated in the complaint, the 
action, under our former system of procedure, would have 
been an action of trover, and been classed among the ac- 
tions arising erc; delicto, and of i t  a justice of the peace would 
have had no jurisdiction whatever under the constitution 
of 1868, and has not now, inasmuch as the value of the pro- 
perty, for the conversion of which the snit is brought, on 
the facts stated and admitted by t,he demurrer, is above 
fifty dollars. Bullinger v. Marshall, 70 N. C., 520. Frelich v. 
Express Co., 67 N. C., 1. 
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Here, there was no sale passing the title to the cotton. 
Upon the subject of sales passing the title Chancellor KENT 
states the rule to be that  if the possession is given to the 
vendee upon the expectation and agreement to be paid for 
sin~ultaiieously with the delivery, and the vendee owits or 
refuses to pay for them on getting the possession, in such 
cast: the delivery is merely conditional and the non-pay- 
ment is regarded as an act of fraud entering into the orig- 
inal agreement, which reuders the contract void and 
authorizes the seller instantly to reclaim the goods. 2 
Kent, 497. And to the same effect the law is stated in 
Benjamin on Sales, 342 ; 1 Parson on Contr., 537 ; Story on 
Sales, 457 (a) and 440 ; Wilson v. White, 80 N. C., 280. 

I n  our case the contract of sale was expressly on the un- 
derstanding to be paid for immediately, and no title to pass 
until p a p e n t  of the purchase money, and so the plaintiffs 
hzd the option to disaffirm the contract on the ground of 
fraud, or to hold that payment of the money was a condi- 
tion precedent, and on either footing they were entitled to 
sue for and recover the cotton in specie in a n  action of de- 
tinue, or recover damages for the conversion i n  an  action 
which would be under our old system an action of trover. 

The plaintiffs, under the authorities above cited, might 
have aErmed the contract and sued for the price agreed to 
be paid, and if they had elected so to do, the justice of the 
peace would have had jurisdiction, as the value of the cotton 
was less than two hundred dollars. But 110 title having 
passed, as we have seen, because of fraud vitiating the con- 
tract, or because of the failure of the vendee to perform the 
condition precedent, and the value of the cotton being 
above fifty dollars, the action brought for conversion was 
within the jurisdiction of the superior court, aud could not 
have been maintained in  the justire's court. 

We hold therefore that His Honor erred in sustaining 
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PENDLETON a. JONES. 

the demurrer for want of jurisdiction and in  dismissing the 
plaintiffs' action. 

Judgment of the court beIow is reversed, and this ~ 7 i l l  be 
certified to the end that further proceedings may be had in 
the action according to law. 

Error. Reversed. 

FRED. H. PENDLETON v. CHARLES R. JONES. 

Contract, construction of. 

1. The co~~etruction of a contract does not depend upon what either 
party undemtood bnt upon what both agreed. 

2. Where the terms of a parol contract are ill cli~putc, the jury aqcer- 
tains them as a question of fact, ~ l l d  the court dete~mines the legal 
eflect. 

(Young v. J c f ~ x y s ,  4 Dev. & B a t ,  '216 ; Isley v. Stewart, Id., 160 ; B/.un- 
hzld v. Freeman, 77 N .  U., 125, cited and approved.) 

CIVIL ACTION tried a t  August Special Term, 1879, of IRE- 
DELL Superior Court, before G'uclger, J. 

This action was brought to recover damages for an alleged 
breach of contract. Verdict and judgment for the plaintiE, 
and appeal by defendant. 

n/r. J. ill. ~WcCorkle, for plaintiff. 
bfess~s. Reade, Uusbee & Busbee, for defendant. 

SMITE, C. J. The plaintiff sold to the defendant, Jones, 
his share and interest it1 the printing press, type and ap- 
purtenances of the Churlottc Ubse~ver, jointly owned by them, 
and received in  part payment therefor, several notes of the 
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defendant Murchison. The note.; were given for property 
purchased Ly him of Jones and Fendleton, and were drawn 
payable to the plaintiff. At  the time of their delivery the 
plaintiff alleges that his copartner agreed to secure the notes 
by  procuring a mortgage on the property sold to Murchi- 
son, and that by reason of his failure to do so, the notes had 
be!wme worthless and were lost to the plaintiff. The object 
of the action is to recover damages for this breach of the 
con tract. 

The  defendant, Jones, who alone answers the complaint, 
denies that he entered into any such agreement, and says 
that he simply proposed to use his friendly offices in obtain- 
ing the additional security, and that Murchison did give 
such mortgage which had become ineffectual in consequence 
of tile plaintiff's neglect to have it  registered before allother 
assignlnent was made. 

The controversy was as to the existence and terms of the 
alleged contract, and the only exceptioti presented in the 
appeal is to the instruction refused and that given to the 
jury upon the following issue : 

Was it a part of the contract that Charles R. Jones was 
to procure a mortgage from A. K. Murchison to secure the 
payment of the notes declared on?  to which the jury re- 
sponded in the affirmative. 

The parties were examined, each on his own behalf, aud 
the discrepancy i n  their testimony is the basis of the in- 
struction askeJ and refused and of that given. The defend- 
ant's counsel asked His Honor to charge " that if the jury 
believe from all the testimony that the plaintiff, a t  the time 
of the contract, understood the contract to be that Jones 
agreed to procure the rnortgage from Murchison, and the 
defendant Jones understood the contract otherwise, they 
should find the first issue for the defendant." 

This was refused, and the jury were instructed " tha t  a 
contract was the agreement of two minds, and they must be 
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satisfied that  both the plaintiff and the defendant agreed to 
the contract for the procurement of the mortgage from 
Murchison ; that if the plaintiff agreed to it, but the defeud- 
an t  did not, i t  would be no contract, and they should find 
the first issue for the defendant." 

The  instruction asked was calculated to mislead, by sub- 
stituting as a test of liability the defendant's impressions as 
to the force and effect of his contract, for tile contract itself. 
The proper inquiry is, wLat are the terms of the agreement 
mutually entered into, and when these are ascertained, its 
obligatory effect is determined by the law, and does not de- 
pend upon the uncertain and undisclosed notions i n  the 
heart of either. If it did, no contract, however clear and 
distinct in  his provisions, could be enforced against an un- 
expressed misapprehelision as to its operation in the mind of 
either one. The  intention is ascertained by finding out 
what the contract is, and then the law affixes its meaning. 
Young v. Jefries, 4 Dev. & Bat., 216. N'hen the dispute is 
as to thecontract itself, it must be left to the jury to deter- 
mine its provisions under the advice of the court. Isley v. 
Stewart, Ibicl., 160. 

The  rule laid down by His Honor is i n  accordance with 
that contained in the instruction given and approved in 
B~unhilcl v. Freeman, 77 N. C., 128. I n  that case there was 
a similar dispute as to the terms of a contract attending the 
transfer of certain notes, and the court was requested to 
charge that " the  question was not what the pltlmtiff 
thought, but what the defendant thought; and  that if the 
defendant did not intend to assume the payment of the four 
hundred dollars save upon a delivery to him of the eight 
notes, the plaintiff could not recover." This  was declined, 
and the jury directed " that i t  was not what either thought, 
but what both agreed" that constituted the contract between 
them. That  case is not distinguishable from the one before 
us, and the criticism upon the words thinking and understand- 
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ing is unavailing to affect the application of the principle. 
I n  our opinion the law was properly laid down, and i t  must 
be declared there is no error. 

No error. Affirmed. 

JOHNSTONE JONES v. A. T. MIAL and others. 

Action f or Breach of Contract- P1eadin.g- Complaint. 

1. Where the plaintiff entered into a special contract with the defend- 
ants to publish a newspaper upon certain terms, the defendants agree- 
ing to furnish him one thousand subscribers by a certaiii day, and de- 
fenclants having failed to furnish the same, the plaintiff suspended the 
publication of the paper ; Held, that the plaintiff' was under no obli- 
gation to go on with the paper but was authorized in law to treat the 
contract as rescinded, and is entitled to recover for his losses sustained 
by the non-performance of the stipulations on the part of defendants, 
upon the promise or obligation implied by the law in such cases, on 
what are called the common counts in assumpsit. 

2. In  such case where the plaintiff's complaint set out the facts and 
asked relief as upon anaction on the special contract ; Held, that upon 
the ruling of the court below that he could not recover on the special 
contract, the plaintiff was entitled to proceed with the case and re- 
cover his damages as on the common counts in general assumpsit with- 
out any amendment of the pleadings. 

( Winatead v Reid, Busb., 76 ; White v. Brown, 2 Jones, 403 ; Oates v. 
hiendall, 67 N. C., 241, cited and approved.) 

PETITION to Rehear filed at  January Term, 1879, and 
heard a t  January Term, 1880, of THE SUPREME COUIZT. 

The plaintiff in his petition assigns as cause of error that 
the court in its decision held that he could not recover on 
the cause of action as stated in the complaint without an 
amendment thereof. The  action was brought to recover 
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damages for an alleged breach of contract in  not furnishing 
a certain number of subscribers to sustain the publication 
of an Agricultural Journal. See same case, 79 N. C., 164. 

Mesws. Merrimon &. Fuller, for plaintiff. 
Messrs. E. GL. Haywood and J. B. Batchelor, for defendants. 

DILLARD, J. On the trial of this case in the court below, 
after the plaintifl'closed his evidence the judge ruled that 
the stipulations contained in the written contract were de- 
pendent, and those on his part not being performed, he  
could not recover on the special contract, but that the meas- 
ure of his damages was the value of his services in attempt- 
ing performance of the contract and the amount expended 
by him over and above the sum received from the list of 
subscribers furnished him. I n  submission to this opinion 
the plairitiff asked to be allowed to introduce further evi- 
dence as to the amount of damages. This was refused, but 
the court offered to allow him to amend the complaint if he 
thought proper, so as to declare in general assumpsit, which 
was declined by plaintiff and thereupon he  took a nonsuit 
and appealed. 

Upon the appeal, this court affirmed the ruling of the 
court below as to the inability of the plaintiff to recover on 
the special contract, and declined to express any opinion as 
to his right of recovery on the common counts i n  assurmpsit, 
on the ground that that point was not presented, inasmuch 
as the plaintiff did not ask such relief and refused the lib- 
erty of amending his proceedings when offered him by the 
court, insisting, say the court, upon the damages stipulated 
in the special contract, or nothing. 

I n  the judgment of this court, the plaintiff in his petition 
to rehear assigns error, in that, the court held that he could 
not recover on the cause of action as stated in the conplaint with- 
out an amendment thereof. We do not understand from the 
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petition that any complaint is made of the affirmation of 
the ruling of His Honor as to the inability to recover 011 

the special contract. On that part of the opinion of this 
court, therefore, we will bestow no considieration, but pass 
that point as finally .~djudged. But the grievance is, that  
after the intirnatiotl of opinion by His Honor that plaintiff 
could not recover on the special contract, but might  i n  
general assumpsit, the plaintiff offered to introduce fur- 
ther evidence as to his damages in that view of the 
case, and the court refused i t  unless he  would first 
amend his complaint so as to declare on the implied 
contract; whereas the plaintiff insists there were suf- 
ficient facts well pleaded to authorize a recovery without 
any amendment of his pleadings. Manifestly the question. 
of the suEciency of the facts stated in the pleadings to allow 
of the admission of the offered evidence and a recovery as 
i n  general assumpsit, was one of the questions brought up  
by the appeal. And yet the opinion filed, from inadver- 
tence or  a misconception of the true import of the case of 
appeal as i t  seems to us, does not consider or decide that 
question ; but assuming an  amendment to be necessary, pro- 
ceeds on  the idea that the plaintiff contemptuously insisted 
on his right to damages on the special contract or not at all, 
after a ruling against him on that point. So the legal ques- 
tion heretofore before the court and uot passed on, was, and 
now before us on the petition to rehear, is, whether the 
plaintiff could, upon the facts pleaded arid embraced within 
the issues and the evidence in support thereof, have any re- 
lief as in general assumpsit, for his services, expenditures 
a:ld losses, so far as he went in  the performance of his con- 
tract, without an amendment of the pleadings. The plain- 
tiff's position is that he could recover, and that without 
amendment. The ruling of His Honor was that he could 
recover, but not &thou2 the required amend men t. 

The  questions then for our determination are, first, was 
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the plaintiff in law entitled to recover a t  all in  general as- 
sumpsit, the special contract with its deper~dent stipulations 
being unperformed on his part? and secondiy, if so entitled 
to recover, was he entitted to that relief 011 the case made by 
the complaint and the facts embraced within the issue joined 
on the pleadings? 

As to the first point: I t  is our opinion that the plaintiff 
had the right to niaintnin his action and succeed therein on 
the common counts in crssumpsit. I t  is well settled upon 
authority and reason, that in case of a contract with depen- 
dent stipnlations so long as the same are in force a party 
must recover on it, if a t  all, and no action in general ass.r~wtp- 
sit as  upon a quantum meruit will lie for anything done under 
it. But  if the contract is put  an end to by mutual consent, 
or one of the parties has done some act inconsistent with his 
duty to the other, preventing or disabling him to go on in 
the performance of his engagements, the party not in fault 
may hold the special contract as abandoned or rescinded and 
at  once proceed in general assumpsit upon a 1iabilit.y implied 
by the law for remuneration for what he  may have done 
under the contract. Winstend v. Reid, Busb., 76; White v. 
Brown, 2 Jones, 403. See also Am. Ed., 2 Smith's Leading 
Cases, notes to Cutter v. Powell. 

On reference to the record and accompanying case of ap- 
peal, the facts were that the plaintiff began a i d  continued 
the publication of the Agricullurnl Jbz~rnal from the first day 
of August, 1876, up  to the 25th of October next after, in 
exact accordance with the stipulations of the special contract 
on his part. And that defendants, who were to have fur- 
nished one thousand paid-up subscribers at  two dollars each 
by the first of October, failed to furnish that number, but 
furrlished only one hundred and seventy four. That  plain- 
tiff thereupon called on defendants and requested a corn- 
pliance with this engagement on their part, notifyiilg them 
at the time lie was out of means and would have to suspend 
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the publication unless they complied with this tenor of their 
costract, or at  least furnish him so much as six hundred 
dollars towards the deficient snbscribers. I t  was averred in  
the compiaint and deposed to by plaintiff on the trial, that 
defendants having failed to furnish the subscribers or to 
advance anything on that account, the plaintiff was com- 
pelled by act of defendants to suspend ; and he did suspend 
the issue of the paper on the 25th of October, 1876, and 
thereby incurred heavy loss i n  the particulars mentioned in  
the complaint. 

Upon these facts m d e r  the principles of law above enun- 
ciated, the plaintiff was under no obligation to go. on with 
the publication of the paper, but was authorized in  law to 
suspend and hold the contract rescinded, and to recover for 
his losses sustained by the non-performance of stipulations 
on the part of defendants; and for this purpose he might 
rnaintairl an action, if not on his special contract, a t  least 
upon the promise or obligation implied by the law in  such 
cases on wllat are called the common counts in  assumpsit. 
This is as i t  should be i n  law, and it is equally consistent 
with reason and justice. The  plaintiff undeniably per- 
formed the undertaking on his part without complaint 
until after the day when defendants were to furnish the 
paid-up subscribers, and  obviously the means thence to be 
derived were relied on, and in  fact necessary i n  the carrying 
on of the enterprise. The defendants failing in  this par- 
ticular, the plaintiff was without blame i n  ceasing, as re- 
marked by the Chief Justice in  his dissenting opinion, 
(reported in  79 N. C.) from all further fruitless efforts to 
continue the publication of the paper. Certainly the de- 
fendants should not be allowed to create to plaintiff the 
necessity to discontinue the paper by their wrongful act, 
and then urge such discontinuance as a ground of exemp- 
tion from making compensation to the plaintiff for his losses 
occasioned by them. The  plaintiff being entitled to recover 
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as on the common counts i n  general assumpsit, i t  remains to 
inquire, 

As to the second point : Was he entitled to make recovery 
on the case as i t  was, or only after amendment of his plead- 
in5s as ruled by the court ? In our opinion there was error 
in the requisition of anlendment by His Honor before he 
would admit any evidence i n  the view of the defendants' 
liability as i11 general assun~psit. The plaintiff was entitled 
to have had his evidence received and the case proceeded 
with: as  i t  s e e m  to us, upon the case as i t  was and without 
any  amendrnent of the pleadings. Under our former system 
the practice was in declaring lo proceed on the special con- 
tract and also in other counts, called the common counts,so 
that if unable to r e c o ~ ~ e r  on t l ~ e  special assumpsit, relief might 
be had on some of the counts in general assurnpit on the 
implied promise or obligation. And i t  is true that if the 
plaintiff under that system had " counted " only on the 
special contract, not being able to recover on that, he would 
have failed iu his action. But under the code all for~ns  of 
pleading before then existing are aboiished, and now we 
have only the forms of pleading and the rules by which 
their sufficiency is to be determined, as prescribed in section 
91 of the code. The complaint is required to coiltail1 a 
plain and concise st:itement of the facts constituting a cause 
of action without unnecessary repetition, and a demand of 
the  relief to which the plaintiff supposes himself entitled. 
C. C. P., 5 93 (2 and 3). The  relief, if there be no answer; 
shall not exceed that demanded in the complaint, but in any 
other zase, any relief may be granted consistent with the 
case made by the complaint and embraced within the issue. 
Id., 5 249. The court or judge shall in every stage of the  
action disregard any error or defect i n  the pleadings which 
shall not affect the substantial rights of the adverse party, 
and no  judgment shall be reversed or affected by such error 
or defect. Id., $ 135. Tested by these provisions, the com- 

17 
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plaint as it seems to us was sufficient. I t  is true it conclu- 
ded with a prayer of relief as  if proceeding on the special 
contract, which the plaintiff could not haye, as ruled below 
and affirmed here, but still if the facts stated in  the corn- 
$aint, together with those drawn into issue on the answer 
of defendants constituted a right to any relief whatever, the 
plaintiff was entitled to have i t  on the case as i t  was, with- 
out amendment, as provided i n  section 249 of the code. I n  
our case the complaint, although concluding as up011 the 
special contract, contaiued a statenlent of tlle contract with 
all the stipulations on both sides and averred perfor~nance 
on plaintiff's part, until the necessity to discontinue the pub- 
lication of the paper was forced 011 him for want of means 
by reasou of the default of defendants i n  not furnishing h im 
a thousaud paid up subscribers a s  was agreed to be done by 
the first of October, 1876 ; and i t  further avers that before 
ceasing his efforts, the plaintiff requested compliance a t  the 
Ilmde of defendants with notice of his inability otherwise to 
continue the paper, and the defendants still failing in this 
essential duty on their part: he was disabled to continue the 

Upon these facts stated in  the con~plaint the plaintiff was 
rendered nnabie to carry on his undertaking by the breach 
of stipulations on the part of defendants, and tl~ereupon i n  
law he  was justified in ceasing to rnake further useless efforts 
and N!as authorized to seek by action to recover his dam- 
ages, if not on the special contract, a t  least in general ns- 
mnpit. The relief, we think, was consistent with the case 
made by the complaint and embraced withill the issue, and 
the plaintiff was entitled thereto on his case as i t  was. I t  
xvas error in  the court below to refuse to proceed in  the 
cause unless the plaintiff would amend his complaint. Oates 
v. Kendall, 67 N. C., 241. 

1% is our opinion therefore that the judgment of this court 
heretofore given and reported in 'i9 N. C., I(;-1, be affirmed 
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in so far as it holds plaint% not entitled on the special con- 
tract, and that it he reversed in  SO far as i t  affirms the 
judgment of nonsuit entered in the comt below. This will 
be certified to the end that plaintiff mzy have remedy on 
&he complaint without amendment for such damages as by 
law he may be entitled to, unless he chooses to ask and is 
allowed amendment. 

Error. Modified. 

NORTH CAROh,IPu'A RAILROAD COXPAN%- v. CONMISSION- 
E M  OF ALAMANCE. 

n .  An injunctiot~ pendente Zite. i n  a n  action LO test the con~titutionality ot 
chapter 158, acts 1879, will not be granted to restrain proceedings under 
the provisious of the act, except to restrain the collection o f  the tax, 
until the mcrits of the controversy can be determined. 'Phe judicial 
authorXy should be relactaut to interfere and obstruct the e x w ~ ~ t i o n  of 
'the expressed legisladve u-31, on the ground that the end to be accom- 
plished by the me of the prescribed means is unwarranted by the con- 
stitution, until some subetantkl right of the complaining party is abou1.t 
to bc in;urionsly affected. 

2, A law to provide for the coliection of taxes for pact years is mot uneon- 
stitutional ; and the right of the legislatwe to pass such law is i ~ o t  
affected by 'the lapse of time. 

?. Nor daes sncll law (if the taxe3 imposed ir, the years mentioned viere 
them uniform and equal) violate the provisions of art5ele five, section 
three, of Lhe eonstitntiou in regard to uniformity of taxation. 

i The general assembly, since the abro<ation of article seven, section 
six, of the constitotion of "68, can constitute other agencies to perform 
the cl~ftics thercin imposed upon the township board of trustees. 

5. I t  is no clcfence to a legal assessment and claim of taxes, that taxes 
rutdes an illegal or irregular assessment have been paid. 
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(R. R. Co. v. Cmn7rs of BrunszoicX, 74 N. C . ,  10 ; Bridge Co. v. Com'~s of 
New Hu~zover, I d ,  15 ; R R Co v. Brogden, 74 N. C ,707 ; R. R. Co. 
r. Gom'rs of Ormzye, Id., 506; R. R Co v. Com'rs of Alammce, 76 N. 
C , 212 ; and 77 N. C., 4 ;  King v W .  W. R. .R Co , 66 N. C ,  277; 
Hmton v. Xinton, P h i l ,  410 1 

INJUNCTI~N heard at  Fall Term, 18'79, of ALAMANCE Supe- 
rior Court, before NcKoy, J. 

The plnixtiff, the N. C .  and R. & D. railroad companies, 
applied for an  i~ junc t ion ,  pending the action, to reitrain 
the defendant commissioners from procesdixlg under the 
act of 1879, ch. 158, to assess and collect the taxes alleged 
to be dne from plaintiff. The application was refused and 
the plaintiff appealed. 

17ifesw. Gruham R- Rufl52, D. G. Fozde and E. Boyd, for 
plaintiff. 

Jlessm. ~Seott & Caldwell and E. R Purke?; for defendants. 

SMITH, C J. I n  the act of March 13,1869, to provide for 
the collection of revenue, is the following clause : 

"The value of the franchise of any railroad, canal, turn- 
pike, plank road, navigation and banking company, shall 
be given by the president or chief officer of the said several 
corporations on the day fixed by this act for the giving in 
of taxable property, to the treasurer of the state, and shall 
be assessed and valued by the said treasurer, the auditor 
a n d  governor of the state, and their valuation shall be re- 
turned to the county commissioners of any county in which 
any  part of said road, or c;t~tala, or navigation works shall 
be, and the tax upon such franchise, so valued, sliall be the 
same as upon property of equal value, and tbc tax collected 
i n  each county and township s l~a l l  be in proportioil to the 
length of such road, canal or works, lying in  such county 
or township respectively, a i d  such taxes shall be collected 
as other taxes are by law required to be. The rollingstock 
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of every railroad company, and the vessels employed by 
any  canal or navigation company, on its canal or works 
shall be valued with the franchise." Acts of 1868-'69, ch.  
74, $- 13. A similar provision is found in  the successive an- 
nual acts for the collecti~n s f  revenue to, and inclusive of, 
that of February 14, 787'4. 

Under the provisions of the law, as interpreted and acted 
upon by the companies and the state board of valuatioii, 
the North Chrolina railroad company made returns of its 
various kinds of rolling stock, fire wood, rnoney on hand 
and  other personal property, and of the valusttiorl of each, 
which were assessed by the board, and the proporhionate 
parts of the aggregate value distributed among the several 
counties traversed by the road and directed by the act. The 
returns for the years 18'73 and 1874 contain additionally a 
statement in detail of the length of the track with its turn- 
outs, bridges aod  depot buildings i n  the several counties 
&hrougl~ which i t  runs, and the rnluation of the property in  
each, and this is enjoined in positive term; by the an~end-  
ment made to a similar section in the act of March 17,1875. 
Acts of 1874-'75;ch. 184, 5 11. 

The construction of this clause came before the court at  
Tnnuary term, 1375, and i t  was declared that under the corr- 
stitution (Art. TII, 5 6,) the township board of trustees alone 
must "assess the taxable property of their tolvnsl1iys" re- 
spectively, and no authority could be given by the legisla- 
ture to the state board to tuaks such assessn~eut, and that 
the franchise mentioned i n  the statute should be valued for 
purposes of taxatiou apart from the property used in its en- 
joyment, and if this was included in the estimate of the 
state board, and the value of the franchise thereby enhanced, 
their eetion was based on an erroneous principle and the 
company was "entitled in a proper case to relief from the 
consequent tax." The court also held that tl,c pay- 
ment of the tax upon such illegal assessment was rho defence 
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against a tax legally levied by the county autl~orities under 
the general law. I$. C. & A .  R. R. v. Cornlr.s Br~~nsluic?:, 72 N. 
C., 10 ; Bridge Co. v. Com'm New Hanowet-, Ibid, 15. See also 
R & D. R. R Co. v. Brqdcn, 74 N. C., 707 to tbe same effect. 

I n  the R. & R. R. Co. v. Com'w of Ora?tge, 74 W. C., 506, it 
was decided that under the charter of the North Carolina 
railroad conlpauy to whose obligations and rights the plain- 
tifE as lessee had succeeded, the real estate held for right of 
way, for station places of whatever kind and for workshop 
location, was exempt from taxation, as the dividend of prof- 
its of the former company had not exceeded six per centurn 
per anaum,  and the same proposition is reiterated i n  R. iT 
D. R. R. 6'0, v. Cona'w o j  Almnanee, 76 N. C., 262. 

T h e  two companies having brought their suit against the 
commissioners for the connty taxes exacted under the as- 
sessment of the state board and paid under protest, recover- 
ed and have been repaid the same, and it was declared that 
every counter-claim for taxes, which under a legal assess- 
ment ouglat to have been paid by the plaintiffs was whollj  
inadmissible N C. and R. & D. I2 R. Co. v. C'om'm o j  Ale-  
mmce, ?? N. C., 4. 

In  consequence of these decisious, tbe general assembly, 
by the act of Februsry 23, 1871, ref,lt~ded to tllc Richmond 
and Danville railroad company tllc state t a x ~ s  levied upon 
the exempt real estate, the alnouut of which was ascertained 
and determined by the officers constituting the state board, 
according to its directions. Private acts of 1876-'77, ch. 35 

This is a brief history of the antecedent facts allich led 
to t t ~ e  passage of the act of RInreh 8, 2879, to arrest the exe- 
cution of whose provisions the present nctio~a has been in- 
stituted. Act of 1879, ch. 13s. 

The act recites that the two companies '"~avt? failed to 
pay their proper state and county taxes upon a large amount 
of real and  personal property in the county of Blarnance," 
within the years from 1869 to 1876 inclmcive, on account of 
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their failure to list the same or on account of illegal assess- 
ments and ~ o ~ l s e q u e n t  litigations and the "said tax lists are 
erroneous and large aruounts which ought to have been as- 
sessed in said corporations under the laws of those respect- 
ive ycars %re still unlisted aud uncollectcd," and proceeds 
to provide a remedy, by directing the authorities of the 
county, charged with the duty of listing. assessing and re- 
vising the taxes for the current year " to revise and correct 
the tax lists of said corporations during the specified inter- 
val " so that said tax lists s l d l  speak the truth, as if the lists 
and  assessments had been made under and in accorclanco 
wit11 the laws of the said respective years. T h e  subsey uent 
sections of the act direct the manner in which this shall be 
done, prescribcs the rate of taxation to be that imposed un- 
der the assessment for the successive years for which the tax 
iists are to be rcviswl and corrected, and allows, in reduction 
of tlie sums ascertained to be due for any one year, what- 
ever amount either compally may have heretofore paid for 
that year. 

The  substance of the enactment and its professed object 
are  to have the taxable property of the companies re-assessed 
for t11e series of years mentioi?ed, and the taxes thereoi~, 
which ought to have been levied and collected under the 
taws applicable thereto, i ~ o w  levied and collected, first de- 
ducting what u a y  llare been already paid under the illegal 
and errorieous assessment by the state board. The  defend- 
ants  were engaged in tlie d u e  execution of the provisions of 
the law when the restraining order issued, and their further 
procedings were suspended u 11 ti1 tire interlocutory judg- 
ment denying the application for an injunction q~crdenfe litc, 
w l ~ i c l ~  the appeal brings u p  for review. Tile question pre- 
sented, then, is this :  Is tlie enactmelit 50 palpably uncon- 
atitutioilal as to call for our interference a t  t l ~ i s  ~ r e l i r n i n a r ~  
stage, in arresting all action in the enforcement of its direc- 
tions ? For unless the legislation is plair~ly in conflict with 



264 I N  THE SUPREME COURT 

x. C. R. R. Co. v. COM'RS OF ALAMANCE. 

the constitution, the court mill not so declare and  especially 
in the  revisiou of a n  interlocutory order made before t h e  
final hearing of the  cause. " T h e  power of the  courts to de- 
clare statutes unconstitution:\I,)' says DICK, J., " is a high 
prerogative a n d  ought  to be exercised with great caution, 
and they should not declare a statute void unless the  nullity 
//no? itzvnlidity of the act are placed, ill their=jud.qnrl?llent, b e y o d  ?.en- 
soncdde dodt .  A reasonable doubt, must be solved i n  favor 
of the  legislative action and the  act be sustained." Iiing v. 
6V. & W. R. R. Co, liCi N. C., 177, with reference to Cooley 
Const. Lim., 102. In this connection i t  may be remarked 
that  when the law-making power directs a n  act to be done 
in a specified t ime ~ r a d  manner, the judicial authority 
shoulcl be reluctant to interpose and obstruct the  execution 
of the  expressed legislative will, on the ground tha t  the  end 
to be acconlplisl~ed, by the use of the  prescribed means, i s  
unwarranted by the  coustitutior~, nntil solne substantial 
r ight  of the c o ~ n p l a ~ n i n g  party is to be injuriously aflected; 
since if the  alleged repugnancy exists, no  harm can come 
from nnn-interference, and if i t  does not, the  process of the  
court will have been used to defeat a valid act of legislation. 
111 the  present case the  interests of the  plaintiffs would be 
amply protected by stopping t h e  coldertion of the tax, after i ts  
amount  was ascertained, unt i l  tbe  merits of the col~troversy 
could be deterlnined ; and if then atljudged illegal. by a 
perpetual imljunction. T h i s  would seem to be the full rileas- 
ure  of the  plaintif&' relief, upor) the  averments contained i n  
their conlplaint. It mig-11t tu ru  out after the  assessmerit i s  
made, and if the  plaintiffs' allegations should be correct i t  
roulcl so appear, tha t  upon the adjustment provided in the  
act, nothing was due  for o l ~ ~ i t t e d  taxes, a n d  there nras no 
necessity for the  suit. But as  110 injunction was grantod 
and the machinery of the law left ul~obstructed, n o  incon- 
veuience results from the action of the court. 
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N. C R.  R. Co. 2.. COM'ES O F  ALAMANCE. 

T h e  argument  for the   lai in tiffs places their clairn to be 
relieved from the provisions of t h e  e~~ac tnnen t  upon the  fol- 
lowing grounds : 

1.  T h e  time for collecting t h e  taxes under  the  prc exist- 
i n g  law having expired, the  present enactment is retro- 
active and a t  variance with the  constitution. 

2. T h e  taxable property proposed to be assessed has al-  
read;. paid the  tax levies upon it ,  and the proceeding mill 
result in  charging i t  with a double tax. 

3. T h e  r ight  to c l a i i ~  a n d  collect t,he taxes is lost by the 
lapse of tilne a n d  cannot be restored by legislation. 

4 The county a n d  township assessors appointed under  
the  first section of the  act of March 13, 1879, cannot be sub- 
stituted in place of the township board of trustees as consti- 
tuted before the  recent constitutional amendments. 

5. There  will be a want of uniformity i n  the  proposed 
tax. 

6. T h e  suits of the  plaintiffs agaiiist the defendants, the  
coulity commissioners, a n d  the  results therein determined 
are  a n  estoppel in the way of t h e  assertion of t!~e present 
claim. 

W e  are thus  called on before the  cause is i n  a condition 
to be tried upon its merits, to examine arid pass upon t h e  
effect of ez pa& testimony a n d  deterlniile provisionally the  
facts upon which rests the  application for the  exercise of the  
restraining power of the  conrt. We are asked to pronounce 
t h e  statute void and thus  virtually to decide the cause. 
Whi le  in  order ta the  proper exercise of the  power we must  
pass upon the evidence, we only do so, so far as  to see tha t  
no  irreparable injury is sustained pending the litigation, 
and do not intend by anticipatio~i to usurp the functions of 
t l ~ c  j1ii.y. \lre shall not, therefore, examine with the same 
fu!111( -- of tlctail the serernl propositions rnadc and coin bat- 
I d  i i  :!,? ~rrgniuen t ,  :is would be nccesiary i f  the  caw mas 
rill .I; 1 ( r ' o t ~ l  the  judgment on t l ~ c  final Iwaring. 
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N. C. R. R. Co. u. ('OM'RS OF ALAMANCE. 

The retrospective features of the act are not fatal to its 
validity. I t  does not undertake to impose new burdens or 
additional liabilities upon the companies, but to pursue 
and charge the taxable property w11ic.h they possessed and 
which has escaped its share of t l ~ e  c o m m ~ n  burdens. I t  
seeks nothing more. No vested rights are invaded ; no 
wrong done by the means ernployed to correct a coi-ntnon 
error, and prevent an unjust and unintended exemption. 
Remedial in its scope and operation, it undertakes to pro- 
vide agaiilst the consequences of the o~nission and neglect 
of public agencies and to have now done what ought to have 
been done before. " The power of the legislature," says 
PEARSON, C. J., " to  pass retro-active statutes affecting rem- 
edies is settled," and he declares the act of February 22, 
1866, wliich gave widows, the wills of whose husbands had 
been admitted to probate since the first day of Jauuary, 
1862, six nioriths after the passage of the act to enter their 
dissent, to be valid, because " it affects the remedy and not 
the right of property." Hinton v. Hinton, Phil., 410. " A 
retrosp~ctive statute curing defects in  legal proceedings " of 
which we have instances in  our reports, " when they are in 
their nature irregularities only and do not extend to mat- 
ters of jurisdiction is not void, on constitutional gro&~nds,  
unlcss expressly forbidden. Of this class are the statutes to 
cure irrqy~larities in the assessment of property for taxation 
and the levy of taxes thereon " Cooley Const. Lim., 371. 

The state has a lien upon !and for taxes actually levied 
and also for such as were properly put upou the land, but 
1)y reason of the neglect of the officers entrusted with the 
duty of assessing it, the land was omitted for a particular 
year." Blackwell Tax Titles, 163. " The legislative auth- 
ority given to tax the property for the omitted years is not 
exhausted by t l ~ e  failure of the party or the assessor to place 
i t  on the roll, and such assesstnents are valid. Burroughs 
Taxation, § 93. There are numerous instances in our 0 ~ ~ 1 1  
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legislation where the time for the collection of unpaid taxes 
has been extended to those due for many years previous, for 
t he  indemnity and reimbursement of the collecting officer 
and the sureties on his official bond and their legal repre- 
sentatives, without question so far as we know as to the 
competency of the legislature to make the enactment. T l ~ u s  
by the act of January 11, 1877, authority was given for the 
collection of unpaid taxes due in 1872, and the three suc- 
ceeding years, to such officers as had settled the public taxes, 
altliongh under the general law the period allowed for 
doing so was limited to one year after the time of the re- 
quired settlement. Acts 1876-'77, ch. 36. Arid by a subse- 
quent amendment it was extended to the two succeeding 
years. Acts 1879, ch. 15. Of si rnilar import is the act of 
February 8, 1879. Acts 1879, ch. 27. If a definite unpaid 
tax, collectible within jess than two years after i t  is levied, 
may be enforced by legislative permission years afterwards, 
for the benefit of the collector and his sureties, i t  would 
seem that  there could be no  legal impediment to the state's 
cornpelling the payment of its own just demands against 
the delir~quent tax-payer when they are ascertained in the 
mode prescribed by law. 

The  objection based upon the lapse of time is equally 
u~ tenab le .  The  t rx  as a specific debt does not become due 
until the taxable property is listed and valued, and a defi- 
nite per centum affixed to such valuation. I t  could not 
therefore be sued for until this is done, nor enforced by dis- 
tress, and hence no statutory bar is interposed by the delay. 
Kor does the state forfeit its rights by the i n e r t ~ m s  or neg- 
lect of its officers. " When property has not been assessed 
for taxation," says BYNUM, J., in N. C. R. R. CO. V. Conx'rs 
of Alamqnce, supra, "no  taxes are due or recoverable." 

W e  think i t  quite clear that the general assembly on the 
al)rogation of section six, article seven, of the constitution, 
could constitute other agencies to perform the duties thereill 
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imposed upon the  township board of trustees, a n d  no just 
cause of complaint is thereby furnished the plaintiffs. Nor 
is  there any want of uniformity in  enforcing the tax. T h e  
taxes imposed in  tlie years mentioned were then uniform 
and  equal, but  uniformity i n  the  payment has  been broken 
by the escape of this  properky from the  assessor's roll. T h e  
purpose and  the operation of the  law a re  to restore uniform- 
ity and  make this, like other taxable property, contribute to 
t h e  general fund. 

T h e  estoppel relied on is equally untenable. I t  is n o  
defence to a legal assessment and  clairn of taxes, tha t  taxes 
under  an illegal o r  irregular assessment have been paid. 
I t  is so declared i n  the  case last cited. But  the  act does i n  
fact allow, in  reduction of what may be found due, wliatever 
sums the plaintiffs may have heretofore paid, a n d  t h e  ad-  
justment is to be made and  only the  residue collected. 

These considerations sufficiently show the correctness of 
tlie ruling of t h e  court i n  refusiug, before the  cause is heard 
upon its merits, to. arrest the  execution of a law of even 
do l~b t fu l  constitutionality, a n d  to leave tha t  point open for 
future determination. It must therefore be declared tha t  
there is no error i n  t h e  r u l i ~ g  of the  court, and this will be 
certified. 

lu'o error. Affl~n~eCi- 

3. J. SIMS v. GOETTLE BROTHERS 

I. 1Vltt.m proncrty seized nnder att:~clrruent before :L jnqtice is replevicil 
under a. clecision of the jnstice that it is the only remedy) by A, acting 
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on behalf of a claimant, who gites an undertaking to pay the plaintiff 
such jtrdgrneut as he may recover against the defendant; aud after- 
wards the claimant is permitted to intrrplead and nn  ~lntlertaliing sub- 
stitrltrd for the one origi11:llly filed sti1)nlating to pay t l ~ e  plaintiff's 
judgment if the attached property shall be found to belong to the cle- 
fcndant ; and on appeal to the superior court the order of tlle justice 
is wflirmed and A is ordered to pay into court the proceeclq of the sale 
of the property and an issrre dirc~ctetl to be s~lblnitted to the j~rry as 
to its ownership ; Held, not to be error. 

2. The right of an outside claimant to iilterreue in such case is well 
settled. 

(Ins Co. v. Davis, 74 N. c., 75; Cledc 8.  I f ~ ~ f s t e l l e ~ ,  G 7  N. C , 440 : l'oms 
v Wurson, 66 N .  C., 417; B r u f  v. Stem, 51 ?r'. C , 1S3 ; flcKesson v. 
J f endedu l t ,  64 N .  C., 2S6 ; L'lenzmons v. Humpton, 70 N. C., 534, cited 

and approved.) 

CIVIL ACTION commenced before a justice of the peace 
alld tried on appeal a t  Fall Term, 1879, of MKXLE~BURG 
superior Court, before Btrxton, J 

On the 18th day of May, 1877, the plaintiff sued out a 
l ~ a r r a n t  from a justice of the peace a g a i ~ s t  the defendants 
upon their liabilities as acceptors of an unpaid draft for one 
liundred and twenty-five dollars; and also an attacllment 
againkt their goods and chattels which was levied on the 
salne day upon six half casks of bacon, consigned to the firm 
of R. M. Miller & Co., arid then a t  the depot of the carrier 
railroad company, undelivered. 

On the 29th day of the month, J. W. Miller, a member of 
the firm, on behalf of the First National Bank of Cincinnati, 
by whom the bacon was clainied, applied to the justice to 
be to discharge the attachment and entered into the 
undertaking set out in the transcript for the payment of 
such judgment as the plaintiff might recover of the defend- 
ants, and thereupon the bacon was by his order delivered to 
the said f i rm 

On June the 18th, the said J. W. Miller filed an aadavi t ,  
setting out in detail the manner in which the bank acquired 
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title, the application of the firm, as its agent, to procure the 
surrender of the property, and the mistake made whereby 
the undertaking, as sl~own on its face, was executed on be- 
half of the defendants from whom they had no authority to 
act, instead of the bank from whom they had such authori- 
ty ; and he askecl to he allowed to interplead in  the name of 
the bank to assert its claim to the bacon, and to withdraw 
tlle undertakiug filed and substitute another appropriate to 
its relations to the cause. The affidavit was nlet by a coun- 
ter and conflicting statement on oath from the plaintiff. 

At  the hearing, and on p~oof  of service by publication, 
the plaintiff recovered judgment against the defendants for 
his demand, and the said R. W. Miller & Co. were permitted 
to withdraw the said undertaking and to enter into that 
contained i n  the record and in which is a stipulation for the 
payment of the pliiintif?"~ judgment if the attached property 
shall be found to belong to the defendants. Froln tLis order 
the plaintiff appealed, and i n  the superior court the ruling 
of Lhe justice was affirmed, the said R. M. Miller & Co., 
ordered to pay into court the proceeds of sale of the bacon, 
and that upon the bank's giving an indemnity against tlie 
costs, an issue be submitted to the jury as to its ownership 
of the property. From this judgment the plaintiff ap- 
pealed. 

Xesws. Dowd & Walker, for p l a h  tiff: 

After citing authorities in  reference to the undertaking 
required by law, argued that the claimant was not obliged 
to interplead, but could resort to separate action for dama- 
ges, Davis v. Garrett, 3 Ired., 459, or have remedy by claim 
and delivery. Jones v. nYard, 77 N. C., 320 ; Ch~rrchill v. Lee, 
Id., 311. No provision for interpleader, C. C. P., 5 197, but 
defendant may discharge property from attachment, 5 212. 

Messrs. Jones & Johnston, for defendants. 
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S~IITH, Cj. J., after stating the case. From the sworn 
statement of the justice read on the hearitlg i n  the superior 
court, and the facts which we must assume to have Lee11 
accepted and acted on by His  Honor in gi-ving juirgment, i t  
appears that  thefirst undertaking was given in consequence 
of the decision of the justice that this was the only remedy 
for t he  bank, after a distinct explanation from Miller that  
his fir,, were acting only on behalf of the bank ar:d for the 
protection of its i~lterests, and had no authority from the 
defendants. The  contract was thus entered illto under a 
mi sapp re l~e~~s ion  largely due to the erroneous ruling of the 
.justice, and i t  mas entirely competent for him to correct the 
error and relieve the applicant from a liability not intended 
to be incurred nor authorized by the debtor, if ~t csould be 
done without any imr)airment of any just rights of the 
creditor. The  on~ission of the justice to provide for tho 
return of the  property or of its proceeds, if sold, is remedied 
by H i s  H i ~ n o r  and every substantial right of the plaintiff 
protected. The judgment requires the  return of the entire 
fund to the custodg of the court, and  security to be given 
for the costs incurred in  trying the issue raised by the inter- 
plea, in addition to that  for the conditional payment of the 
plaintif'f's debt, as well as allows the  substitution of one n n -  
dertaking in place of the other. These are parts of one and 
the  same comprehensive order, all of which are to be carried 
into effect, and they afford ample security to all the just 
rights of the plaintiff in the premises. 

T l ~ e  right of a n  outside claimant to intervene is question- 
ed i n  the brief filed by the appellant's counsel, but the prac- 
tice is well settled by precedent. and if not directly author- 
ized by statute, subserves the general policy of the new 
sjs tem which aims to adjust i n  one action, when practicable, 
conflicting claims to the same property. C. C. P., $5 65 and  
186. It is expressly authorized by the Revised Code, ch. 7, 
§ 10, and PEARSON, C. J., says : " The code of civil procedure 
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does not repeal o r  suspend t h e  Revised Code i n  respect to 
practice and proceeding, except when t h e  provisions a r e  i n -  
consistent " I~lsurance Co. v.  Davis, 7-2 N. C., 78 ; Clerk's 
0-fice v. Huffstcller, 67 N. C., 449. 

I t  has  beeu n~oreover  recoguized in several cases in  this  
court I n  l ' o m  v. IVarao)i, 66 X. C., 417, i n  reference to a n  
applicaticn of alleged owners to interplead and assert their  
title to land which 11;td been attached i n  the  action, ROD- 
MAX,  J., says: Crawford and  J lnrrdy (the claimants) m i g h t  
]lave appeared before the  clerk aud moved then to be al- 
lowed to be made parties when they could hnue set zcp their title 
to thcproyerty,"or after the  issuesarising out of tlie attachment 
were seut u p  to the  judge of the  superior court for trial, they 
" lnight  we11 a ~ p l y  to 11im to become parties to tha t  collate- 
ra l  issue, for the purposeof asserting t11 eir ~espcctice c la im to the 
p~opcrty." I n  Brz!jf r. Stern, S l  N. C., 183, no  q n e ~ t i o n  was 
made of the  right to intervene and set u p  a claim to the  
attaclled property. See also JfcKeesso,t v. iVe~~dcnhall, 64 N. 
C., 2% ; Clen7~~zons v. I~c~mptoiz, 70 N. C., 534. 

T h e  insufficiency of t h e  last under taking as a substantive 
security for the  property withdrawn, affords no just  ground 
of exception to the  riiling of the  court, s i ~ c e  t h e  order cou- 
templates the  re turn of t h e  moneys arising from the  sale of 
thc  property to the  custody and control of the court, as con- 
current with the  surrender of tlie undertaking. T h e  leave 
is  granted to R &I. Miller & Co. to withdraw and  cancel 
their contract on colldition that they restore T$-hat they have 
received upon the sale. T h e  order is consurnmated when 
both acts are  done, and the benefit is withheld until  the  
d u t y  is performed. Th is  being the  effect of the  judgment,  
hon. can tlle plaintiff sustain damages frorn its enforcement? 
If the  defendants have no title to the  b a c o ~ ~ ,  and it belongs 
to the  bank, why should the  plaintiff be  permitted to ap-  
propriate another's property to the payment  of his debt?  
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and if i t  belongs to the debtors and the fund is ill the office 
to meet his dernand, how is he injured? 

The case then is simple. The justice led R. M. Miller & 
Co., the agents of the bank, into error and took from them 
with full knowledge of the facts, an undertaking on behalf 
of the defendants, which they had no authority to give, and 
by which no liahility was imposed on the defendants. 'I'his 
wrong t,he justice proceeds to correct but fails to provide for 
the plaintiff's security by return of the property or of its 
value. The omission is remedied in  the superior court and 
the plaintiff fully protected by the executioil of the amend- 
ment of the order and the issue directed, by which the con- 
flicting claims will he determined. 

We see no error in the record and the plaintiff has im 
cause of cornplaint in  the ruling of the court, and the judg- 
ment is affirmed. This will be certified for further proceed- 
ings in the court below, and it is so ordered. 

No error. Affirmed. 

ROBEBT J. GILL, Adm'r, and others v. D. E. YOUNG and others, 

Parties - P~actice. 

Tile peraonal representative of A (~leceased) should be a party to a n  ac- 
tion brought agaiast B to declare a trust and for other relief, when the 
complaint alleged among other things that A aud B were co-suretie. 
on a note due the plaintiff's intestate, and that B had induced him to 
surrender the note for a tract of land of less valne than the a n ~ o u n t  of 
the note, by false representa t io~~s as to the insolvency of A's estate 
and himself and by fraudulently coscehling the fact that a certain deed 

18 
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ahsolute on its face from C (the princip;tl obligor on the note) to B con- 
reyiirg ~ ; ~ l t ~ : t b l e  real estitte was ill renlity a trust to sectwe hiin on ac- 
c o u n t  of his s~u~:tgs!~ip,  :1nJ t i t  ~t B 11:~ 1 aftern-.~r.l.j collected :I SUIU of 

m o ~ e y  fro111 A's estate whiclr mas in  fact s o l v e ~ ~ t .  

CIVIL ACTION tried on complaint and demurrer  a t  Fal l  
Terni, 1879, of C;R~YKVILLE Superior Court, beforz McKoy ,  J. 

T h e  plain~iffs are Robert J. Gill, kadn~inistrator of Robert 
(;ill, deceased,) and  Robert Gill, M. Fuller (by her next 
friend Robert J. Gill) and  W. 11. Hight .  T h e  defendai~ts 
are D. E. Young, Isaac J. Young and W. H. Hughes. 

Robert (3111 dcparted this life in 18'73, leaving Robert J. 
Gill, (who became his administrator) and M. Fuller his 
next of kin  and heir a t  law. 

T h e  intesiate i n  tiis life t ime Isad a large debt on W. H. 
Hughes a r ~ d  T. C. Hughcs as pr inci~)als .  and L> E. Young, 
,,ne Blerriman and A H .  Alley as sureties, and  the balance 
due thereon on the  14th of Septetnber, 1950, was thirteen 
hundred a i d  fifty-niue dollars and  seventy-three cents. H e  
also had several uotes on D. E. Y o a r ~ g  alol?e, making all 
aggregate of serenteen hundred and  thirty-two do!lar*s, a l l  
due before the war, and  on the 2 n d  of September, 1863, 
said Young  assigned a note for tlie last sum ou o r ~ c  Down- 
ing to the  intestate, in  lleu of his own note;  a ; ~ d  i n  1865 or 
1866 he took u p  the note so :rssignetl and trmsferred to the 
~ntesta te  several other notes in  p l ~ c e  thereof, alk of whjc1-r 
turned out to be insolvent and uncollectible. 1V. PI. Hughes 
also owed 71'. 11. Hight  nine hunclret l  dollars before the  
war by a bond with D, E. Young  surety thereto. T h e  corn- 
plaint alleges that  W. H. H u g h ~ ~  011 the 3rd of June,  1866, 
coilveyed a store house and lot 111 the town of Henderson 
worth four t l~ousand ~ O ~ ~ R I S ,  to D. E Yollng and  hi5 co- 
defendant, I. J. Young, by a deed absolute on its face, bu t  
avers the  same to h a r e  been executed in ir:;l to  indemnify 
and secure D. E. Young as iurety to the  :I ltcs of' W. H. and 
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T. C. Hughes and others, due to the intestate, and t l ~ e  one to 
W. M I3igl1t ; and also to save l~armless both I>. E. Yollng 
and I. J. Young from all loss as sureties to said Hughes on 
his note to the bank of Cape Fear for twenty thousand dol- 
lars solvable in confederate money. 

I t  is alleged that W. H. and and T. C Hughes and Merri- 
man became insolvent and have ever been so since, and 
that Alley died in the lifetime of the intestate of the plain- 
tiff, and that  in this position of things D. E. Young con- 
veyed away the bulk cf his estate on voluntary consideration 
to his sons I. J. Young and IZ. E. Young, conveying the 
store house and lot to I. J. Young who conveyed it back to 
him after an arrangement M'RS affected with the plaintiff's 
intestate and Hig l~ t .  

The plaintiffs represent that D. E. Young having con- 
veyed most of his property to his children, sought to take 
up his debts to Robert Gill and Hight, and in furtherance 
of his scheme fraudulently represented himself and the 
estate of Alley, from which sources alone any payment 
could be expected, to he insolvent, well knowing at  the time 
that Alley's estate was not so, and that he himself was not 
insolvent, except by his voluntary deeds to his children ; 
and fraudulently concealed the fact that the store house had 
been conreved on :t trust for tile ratable payinei,t of the 
debts due to the intcstate and to Right. 

That  under the influence of those fraudulent represer,ta- 
tioris and concealment, they were led to surrender their 
notes, the intestate Robert Gill his notes, amounting with 
interest, to a large sum, for a tract of land conveyed to him 
not worth more tlian nine hu&d dollars, and the said 
Hight  his note for a lot conveyed to him not worth morc 
tl1;~11 two hundred and fifty dollars. That soon after get- 
ting u p  his notes as aforesaid, the said D. E. Young collected 
sevell hundred dollars from the estate of Alley, which was 
in fact solvent, but had been represented by him as ins01- 
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rent,  and had I. J. Young to re-convey to him the store- 
house and hot 

The prayer is for relief to the intestate's estate and to 
Hight, on the footing of their claims as they were before the  
surrender 01 the notes, by having the store house and lot 
sold a i d  the proceeds ratably applied to eacb one's debt, and 
for separate rel id to Robert Gill's estate by a decree for 
t h e  money received by Young from Alley's estate, both of 
them offering to place D. E Young ial his former position 
by re-coaveying to him tlie lands they got from him, or  
accounting for the value thereof under the orders of the 
court. 

To the complaint the defendants demur and assign for 
cause thereof, that ihe plaintiffs have failed to make the 
personal representative of A. 1%. Alley a party to tlae cause, 
who is resident within the jurisdiction of the court, and is 
a necessary party to the complete determination of the ac- 
tion, and from the judgment of His I-lonor overluling the  
demurrer the appeal is taken. 

Mesrs. Merrinzola, Fuller &: Fuller, for plain tiffs. 
Messra. W. H. Young and Gilliarn & Gatling, for defend- 

ants. 

DILLARD, J., after stating the facts as above. I t  is pre- 
scribed i n  the code of civil procedure that any person may 
be made a party defendant who llas or clainas an  interest 
in the controversy adverse to the plaintiff, or who is a neces- 
sary party to R complete tleterminatioll or settlernent of the 
questions involved thereill ; and of the parties to actions, 
those who are united in interest must be joined as plaintiffs 
or defendants. @. C. P., $5 61, 62. This is substantially 
the same as the rule in equity. I n  equity the nature or 
kind of interest, which makes it necessary that a person 
should be a party, is such an  interest as may be affected by 
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t he  proposed decree, or a liability to exonerate the defend- 
ant,  o r  contribute with h im to the plaintiff's demande 
kdams  Eq., 312, 314. 

In this case the  lai in tiffs allege that the storehouse and 
lot were conveyed by JY. H .  Hughes to D. E. Young arid I. 
J. Young by a deed absolute on its face, but in  facS on the 
trust to indemnify and save harmless the said 19. E. Young 
a s  surety to his debt to Robert Gill and to the debt due to 
Hight, and to indemnify and save harmless both 19. E. 
Young and 1- J. Yo!?ng as snreties for him on a debt to the 
bank of Cape Fear;  and they seek to have the trust de- 
clared, and a sale and the application sf  the proceeds rata- 
bly on their debts, first giving a credit for the two parcels 
of land conveyed to then1 respectivelr under the orders of 
%he court; and ill the case of the debt of W. H. and T. C. 
Hughes to Robert Gill. giving a further credit for the seven 
hundred dollars received by D. E Young from Alley's 
estate, if the court sha,ll decree it to be paid to Robert Gill's 
administrator. 

Now in view of these purposes and objects of the action it 
.seems to us that the estate of Alley had an interest making 
i t  necessary thaf the adruii~istrator should be joined as a 
party. 

I. If the plaintif% shall be able to have the relief they 
ask, about which we do not express any opinion, then and 
in  that case the estate of Alley will be interested to have 
the tract of land conveyed to Robert Gill a t  the time the 
notes were surrendered, applied wholly to the Hughes' debt 
to which Young was surety; and if not, then ratably to 
that and to Young's individual debt, so as to make the 
burden to be borne by the proceeds of the storehouse and 
lot as small as possible ; and in reference to Hight, there 
will be a similar interest to have a proper application of the 
land conveyed to him, with a view in both these respects to 
the exoneration of the estate of Alley. 
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2. If by reason of the al!eged fraud and concealment of 
D. E. Young, the property is all sold and applied and there 
should be a balance still due and unpaid of the Hughes 
debt, to which Alley was a co-surety, and the administrator 
khould ask a judgment fdr such balance, as being a relief 
within the facts alleged i n  his cotr~plaint, although 11ot 
specially prayed for, tllen i t  would be of i ~ t e r e s t  to the 
estate of Alley to be represented both as to the renclitiol~ of 
the judgment and the amount thereof. 

3. If on the h a 1  decree the seven hundred dollars k~aid to 
D. E. Young or some part thereof s l~ould not be rleeded in 
order to equalize the burden between the co-sureties, Alley's 
estate should be represented to receive it, or if needed, and 
still there existed an unpaid balance of the debt, the estate 
being liable to contribute to its payment with D. E. Young, 
i t  should be a party for that  purpose. 

?Ve hold therefore that the personal representative of A. 
PI. *4lley was a necessary party to a complete determination 
and settlement of the question involved in the action, and 
ellat the demurrer for his no11 joinder ought to have been 
sustained. 

The judgment of the court below overruling the demur- 
rer is reversed, and this will be certified to the end that the 
administrator of Alley be made a party to the cause, and 
that the parties may file mswers and proceed to a trial on 
the merits of the case. 

Error. Reversed. 
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A.  B. DB.TAT3N v. B. 11. WEBSTER. 

1. Upou plea of formel j ~ ~ d g ~ n e n t .  the t1efrncl:ult sho~vcd by the record 
of a justice's eoiirt that  there had bcc.11 a trial between the same parties 
011 the s x n e  bond, tht: defence w ~ s  3 plea to  tile j:~risdietion and ?LOB 
est fit,cfzinz, and case disulisseil nt plaii~tiffs' cost tile j nsti,:c testified 
there wits evi t le~~ee 011 the plea of non esl f~rctzwa a t  the trial before him, 
aiid that he decidetl against plaintiff' on the ground of a want of jmis- 
dictiotl ; Held, the p1c:tij not sustainetl by the proof. 

2.  A jrlstioe of the peace hns 110 jrrrisiliction of an  actiou where the 
' ' principal S U I ~  derna:~(led " esceetls t ~ v o  hnndred d o l l a ~ . ~ ,  u111ess tile 
p1:iintiff remits tile exees.s, an11 t l ~ e  8:tlne is entered of record. 

3. Whether a Ilew trial sllould b:. gn l~ l t ed  t:nilt?r the c i rcnmstn~~ces  of 
this case is s qnestio~l of tliscret,io~: iuitlressecl to the presiding judge. 
a ~ l d  no a p p a l  lies frorn hii 1.111ing t l l ~ r e o ~ ? .  

(Jones v. Jo;aes, 3 DLV. 360 ; Hedyerock \-. Ducis, 64 N. C.?  650, cited m i l  
approvecl.) 

CIVIL ACTION tried at Spring Term,  1879, of STOKES Supe-  
rior ('hurt, before kklierzck, J. 

Defendant appealed f'ronl the judglnllent below. 

Messra lVc(tson &- Glenn ,  for plaintiff. 
Messrs. Jiehal~e ck Scott, for defendant. 

ASBE, J. This  is a n  action brought by the  plaintiff 
against the  defendant in  the  superior court of Stokes county, 
on a ilote under  seal for two thousand dollars, due  one day  
after date, and  dated the 6th day of Januarg-, 1864, to be 
paid in  t h e  currency of the  country. T h e  defendant i n  his 
answer relied upon three defences, to wit:  1. T h a t  the  bond 
described i n  tlle complaint was not his bond. 2. T h a t  there 
was a former judgment duly had upon t h e  merits, i n  a jus. 

DILLABD, J., having been of coullsel did not sit on  the Iieari~lg of 
tliis case. 
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tice's court in Rockingham county on the 6th day of De- 
cember, 1873, on the same cause of action and between the: 
same parties. 3. That  in  an action pending in a justice's 
court in  the county of Stokes, on the same cause of action 
and between the same parties, the plaintiff had on his own 
motion dismissed said action at  his own costs, in such man- 
ner as to constitute a retrarcit. 

Several issues were submitted to the jury i a  respect to 
the first defence set up by the defendant, as  to the execution 
of the bond declared on, all of which were found i l l  favor 
of the plaintiff. There was no evidence offered to suatain 
the defence of retraxit. 

Upon the plea of former judgment he offered in evidence 
the record of T. M. Woodburn, a justiee of the peace in  the 
county of Rockingharn, to show that a trial had been had 
before him between the same parties, upon the same bond. 
This record showed that the defendant's defence before the 
justice was, first, " that the court had not jurisdiction," and 
secondly, " tha t  the note is not the note of the defendant,': 
and that the justice, after hearing the evidence and the ar- 
guments of counsel and  the allegations of the respective 
parties, adjudged that the case be dismissed at  the plaintiff's 
costs. 

Woodburn, the justice, was then introduced a n d  exarn- 
ined by the defendant, and testified t l ~ a t  there was ev id~nce  
before him on the plea of '' ?ton est facturu~," and that an np- 
peal was taken from his judgment to the superior court of 
Rockingham county ; and the same witness testified on 
cross-examination that lie had decided the case against the 
plaintiff on the ground that he did not have ~urisdiction, 
and would not have given judgment for the plaintiff even 
if the note had been proved. H e  also proved that no re- 

fnittitzcr was entered by the plaintiff. 
h transcript from the superior court of Rockingham 

county was then produced by the plaintiff as evidence, by 
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which i t  was shown tha t  a t  spring term, 1874, of said court, 
t h e  plaintiff's appeal from the  judgment of t h e  justice was 
duly dismissed, as null  and  void for want of notice. 

Upon this evidence His 13onor held t l ~ a t  the  plea of for- 
m e r  judgment was not sustained, to wlzich the defeudarlt 
excepted. After the  vertlict and before judgment the  de- 
fendant read to His  Honor an  affidavit by  the justice (Wood- 
burn)  s ta t i r~g  that he  was mistaken in his evidence on the  
trial  i n  saying that  he decided the case before h i m  upon the 
ground tha t  h e  did not  have jurisdiction, b u t  that  i t  was 
decided upon t11e merits; aud  upon this affidavit the  de- 
fendant moved the court to set aside the  verdict a n d  gran t  
h i m  a new trial, which was ruf~xsed by His  Honor and judg- 
ment  pronounced upon the verdlct, from which the defend 
a n t  appealed. 

T h e  record in  this case presents bu t  two questions for our  
consideration ; first, was i t  error in H i s  Honor to hold that  
the  plea of former judgrxerlt was not sustained by t h e  
proof? and  secondly, was there error iu  refuslng to set aside 
tlle verdict a n d  grant  a new tr ia l?  

I t  is conceded tha t  a justice's judgment would not be a 
bar  unless the  case was decided upon its merits. Tile record 
of the  justice shows that  the  case was defended before h i m  
upon a plea to the jurisdiction as well as upon tha t  of non 
est fuctum. And because evidetlce was offered by defendant 
upon the  issue raised by t h e  latter plea, i t  does not iollow 
as a matter of course, tha t  the  case was not dismissed for 
t h e  want of jurisdiction. By reference to tlie record it can: 
not he seen upon which ground the judgtnent of dis- 
missal was rendered, and therefore the  defendant i i~troduced 
t h e  justice as a witness to relieve the  court from any doubt 
on tha t  subject, and he testified tha t  the  case was dismissed 
by h i m  on the ground of W A I I ~  of jurisdiction; and the de- 
fendant insists that the evrdenee w , ~  brougllt out upon the 
cross-examination and that i t  was not  conipeten t for the  
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])laintiff to ~ h o w  by t h e  justice what h. meant  by Ilis judg- 
ment. But the defendant did riot object to the  evidence. 
He iu t~oduced  the witne-s himqelf ant1 examined h i m  on 
tha t  very point, 2nd 11e call have no  g l o u ~ ~ c l  of con~yla in t  
t!;at the  fdct WAS brought out i n  the  cross-examinatiori w l ~ i c h  
wirs adverse to his defence, for i t  ~vouicl have been error in 
H i s  Honor  to have reiused the  plaintiff the privilege of a 
crosq-c~xaiuination. 

But  admit t ing this point to be with tlie defendant, there 
is another view of the  case which elltirely sustains the  rul- 
ilig of H i s  Honor.  T l ~ e  note sued on was for two thousand 
dollars. If the  j n ~ t i c e  of the peace had no  jurisdiction of 
the  a c i i ~ n  on the note, then his j u d g n ~ e n t  was a nullity and  
m a y  be so treated wllcn i t  comes in question collaterally. 
Tl'nlts Actions and  Defences, p. 803, and section 9. Jones v. 
Joms, 3 Dev. 360. 

By the c o n s t ~ t u t i o ~ ~  of 186s i t  is declared " tha t  the  several 
justi1.e~ of the  pe:icae stiall have exclusive o r ~ g i n a l  jurisdic- 
tion under  such regulutions as l l ~ e  general asse~nhly shall 
prescribe, of all actions founded on contr:lcc nlierein the  
sum demanded shall not exceed two hundred dollars." Art. 
I T ,  3 And the legislature has  provided by section 15, 
c l ~ a p t e r  63, of Battle's Revisal, ameuded by tile acts of 1877, 
ell. 63, that  " where i t  appears in  any  action brought before 
a justice tililt the sum dernanded exceeds twc hundred dol- 
lars, the  jnstice shall dismiss the action a n d  render judg- 
ment  against the  plaintiff for the  costs, unle3s the  plaintiff 
sliall remit the  excePs above two Ilundred dollars (and the 
interest on the excess) and shall, a t  t h e  t ime of filing his  
complaint, direct the  justice to make his entry  : T h e  plain- 
tiff in  this action forgives and remits to the  defendant all 
interest and  so much of the principal of this claim as  is in 
excess of two hundred dollars." And this court i n  the case 
of fledgecock v. Davis, 64 N. C., 650, has construed the words 
"sum detnanded " to mean the principal of the  note. Tile 
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action brougll t  before the  justice was not on t h e  note. It 
was f ~ r  tn-o liutidreil c lc l lar~ ,  a n d  tile note we suppose was 
offered i n  evidenre  to show tha t  tLe arilount or  some otLer 
~ u ~ n  was d u e  on i t ;  whereas the  actloll should  I~a\re been 
b rough t  on t h e  r ~ o t e  for two t l i ~ ~ ~ i ~ l i d  d01!111-3 a n d  tiler] the  
~eniittitw should have  been en tci ed a3 p i ~ v i d e d  in  scrtiou 
13 sllpra. T h i s  we believc is t h e  practice o:ller states tie- 
fore justices of the  peace ; if i t  i s  not i t  ough t  to be. But 
i n  t l ~ e  case berhre justlee TZTooclburn n o  m,tittittw n a s  en- 
tered so as to b r ing  the  llote, if t he  cause of action,  within 
h is  jurisdiction,  a n d  therefore h e  had n o  jurisdiction of the  
case a n d  his  j :~clginmt being void was no ba r  to the  plain- 
tiff's recovery ill thi, action. 

As  to t h e  exceptiou taken tc  tlle ru l ing  of His  H o n o r  
upon tile motion to set asidc t h e  judgment  arid g r a n t  a i ~ e w  
trlal ,  there  was no e lmr .  It was a ] ) w e  mat ter  of discretion 
~ , i t h  H i s  H o n o r ,  from wll ic l~  n o  appeal lies. 

There  is n o  error. T h e  juclgment of t h e  court  below 
must  be affirmed. Let  this be certified to t l ~ e  super ior  court  
of R o c k i n g l ~ a m  county.  

No error. Affirmed. 

Ecidence-Equitable Ccfence-Puyn2ent. 

I13 n r  actin11 agni~~zt an ailministlwtor f o i  the non-payment of a tlwree 
leuilcretl xt  qxiiig ttmn. 1S.57, the defendxnt  dpnied that there n a s  
such record ant1 aver red  it  Iraq of qpring term, 1SX, arid that  he Itact 
paid the s m e  ; and the court haying ruled that the record nas of 13% 



284 I N  THE SUPREME COURT. 

to which there was 110 exception, it thereupon brcatne competent for  
the defendant to sustain his allegation of payment by the production 
of receipts which were dated after the actual decree but before the 
t h e  of the decree as allrgetl by the p1;~iutiff. And even if the re- 
ceipts were anterior, they were avaihble as an  equitable defence. 

(Meekins v Tatem, 79 N. C. .  546 ; Covington v. Ingmm, 64 N. C., 123, 
cited and approved.) 

CIVIL ACTION on arl Administrator's Bond, tried at  Spring 
Term, 1879, of BLADEN Superior Court,, before McKoy, J. 

Judgment for defendants, appeal by plaintiffs. 

Mr. Robert. H Lyon, for plaintiffs. 
Messrs. D. J. Devane and 1'. H. Button, for defendants. 

DILLARD, J. The plaintiffs as administrators d e  bonis won 

of John Melvin, deceased, sue in this actmion on the admin- 
istration bond of Charles H Stephens as administrator of 
George Melvin, and allege a breach of the conditions of the 
bond i n  the non-payment of the sum of four hundred and 
thirty-three dollars and eighteen cents, w i th  interests thereon 
and costs, adjudged in  favor of the plaintiffs against the 
def2ndant Chas. H. Stephens, administrator aforesaid, by a 
decree of the court of equity for Bladen county at spring 
term, 1557, of said court. 

The defendants for answer deny the recovery of a decree 
at spring term, 1857, or at  any term of the court of equity 
of Eladen, against the defendant Stephens as administrator 
of George Melvin for four hundred and thirty-three dollars 
and eighteen cents, interest on the same and for costs, 
and they deny that there is any record of the said supposed 
recovery remaining i n  the said court of equity in rnnnner 
and form as the plaintiffs have in their complaint alleged ; 
but they admit that plaintiffs obtained a decree on or about 
fall term, 1855, of the court of equity of Bladen county, for 
four hundred and thirty-three dollars and eighteen cents, to 
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be paid to plaintiffs less the "taxed costs" to come out of 
the fund, and they aver that Stephens, the administrator of 
George Melvin, paid off the said decree soon after i t  was 
entered. 

Upon the trial His  Honor framed two issues, one i ~ ~ v o l v -  
ing  the inquiry, whether the plaintiffs obtained a decree a t  
spring term, 1857, for four hundred and thirty-three dollars 
and  eighteen cents, with interest and costs ; and the other, 
whether Stephens, the administrator of George Melvin, had 

. paid off the said decree against the estate of his intestate; 
and as pertinent to the question, (when was the decree ob- 
tained ? )  the parties respectively produced not a transcript 
of the record of the equity cause, but merely informal en- 
tries or memoranda from the trial and minute dockets of 
the court of equity. 

The  plaintiffs to support their conte~ition produced from 
the records of spring term, 1857, an entry composed of the 
title of the cause, with the memorandum opposite, " decree 
according to award," followed by the award of Warren 
Winslow and J. G. Shepherd ; and the defendants on their 
part produced from the records of fall term, 1854, an entry 
composed of t,he title of the cause and the memorandum, 
'I order of reference see minutes," followed by the reference 
drawn out on the minutes to Warren Winslow and J. G. 
Shepherd, and entries continuing the cause from term to 
term until sprirlg term, 1856, when the record showed the 
cause stat,ed by its title with the entry opposite, "exceptions 
to award filed, exceptions overruled, report confirmed," fol- 
lowed by an order on the minutes formally overruling the 
exceptions and confirming the report. 

In  this state of the record, the case states His Honor 
found the first issue in favor of defendants, by which we 
are to understand that he found the decree to have been 
obtained, not a t  spring term, 1857, as  contended by plaintiffs, 
but  a t  spring term, 1856, as insisted on by the defendants, and 
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n o  exception being taken to the  action of H i s  Honor,  and  
no  assignment of error made in  relation thereto, no review 
accordiug to the  establisl~ed rule of tlie court, can be had 
before us as  to this pvirlt; and the~cfore  we are  to take i t  ;IS a 
fixed fact tlrat the  decreew as o b t a i ~ ~ e d  a t  spring term, 1856. 
JJeekins v. Thte~n, i 9  N. C., 546. This  co~lclusion of H i s  
R o n o r  l)eingnn~iounced, the p1;iintiEs aslied leave to amend 
tlicir complaint so as to declare U ~ I I  the decree as set forth 
i n  the  record of spring term, 1857. This  was refused and 
t h e  plaintiffs excepted. 

No explanation is made of the particr~lars wherein the 
amendrnent was desired to be made, and  we are unable to 
perceive why the  leave was asked. It coulll not have been 
to declare, nlaking the decree the foundation of the  action 
as in  an  action of i l ~ b t ,  for that would be a departure from 
the  case made in  the  corr~plaint end would in  effect be a case 
constituted in court witli a different cause of action aud  
with a change of parties We cpn cor~jecture no motive to 
amend, unless it be that whereas the complaint dewribes the 
decree ns being for four hundred and thirty-three dollars arid 
eigliteen cents with cost$, they desired to m lice i t  describs a 
decree for t 1 1 ~  same surn less t i le  costs, lo be itaid out of the 
f u ~ d .  If such Nns the object, no goorl could arise to plaintiffs 
from the ~ m e n d r n e n t .  I t  would be qui te  immaterial, as 
they were concluded by t h e  decision of t h e  judge fixing the 
t ime  of the  decree a t  spring term, 183.3, to which they took 
no  exception, a u d  as to which 110 error is assigned. I t  is 
o a r  opinion therefore tha t  the refusal of amendment  g:i\-e 
thc  plainti& no just ground of complaint. 

111 support of the  defence of payment of the  decree in- 
volved la the second issue submitted, the  defendant Stepllerls 
oEered in evidence two receipts, dated the  3th of August, 
1866, executed by the t l ~ e n  cierk and waster of the  court of' 
eq:lity in  exact conformity to the terrns of the  award, which 
was confirmed a t  spring term, 1856, one beiug for the costs 
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irt t h e  equi ty  cause, a n d  the  other for t h e  residue of the  four 
hundred  a n d  t h i r t y - t h ~ ~ e  dollars a u d  eighteen ceuts. T h e  
plaintiffs ohjeeted to the  admis-ion of said receipts on  tile 
g round  t h a t  tlhey evidenced g a y n e n t  anter ior  to t h e  decree 
of sp r ing  term,  1857, a u d  tlie objection being ovcrmled they 
excepted. 

There  could certainly be n o  er ror  in receiving tljis coi- 
dence i f  t h e  decree was o1,tairied a t  sp r ing  t e rm,  183(i, ns 
ruled by H i s  H o n o r  and  not  exc~epted to by t h e  p1air:tiffs. 
111 t h a t  vase t h e  rrceipts were of date  subsey uen t  to the  de- 
cree a n d  were relevant aiid fit a n d  proper to be  considered 
of by  t h e  jury  i n  passilig o n  t h e  alleged p a y m e ~ l t .  Bu t  a 

fur ther  er ror  is assigned, in  that ,  t11e court  i n  i t s  direction to 
t h e  ju ry  told t h e m ,  tllat eve11 if t he  derree i n  point  of fact was 
oljtnined a t  sp r ing  terlu, 1837, as contended for by i)l,rinriffs, 
if they slionld believe tile wluount t l~ereof  was ])aid ljrior 
there to  up011 a n  a21 eennellt t ha t  tile sdnle was to be credited 
o n  t h e  decree wl:en eriteietl, s u c ! ~  payment  would i n  l a ~ v  
operate as a satisi 'ac~io!~ and discharge of t!je decree. 

Was not th i s  espositiou of tlie lam correc.t? I t  is o!)ques- 
t ionable tha t  s j udgment  a t  law or  a decree in equity is 
corivlusive, t h a t  what t11ey call for is d n e  at i ts  e n t r y ;  and 
as a rule  i t  i s  iliadmissible to go  behind t h e  sanje 
a n d  sllow anter ior  pnyn1er:ts or c~ecli t3 wl~ic l i  ougll t  to l l a re  
beer] a!iowed, lip017 t h e  principle ihnt  t l ~ c l e  m a y  be a n  elld 
to litigation. i3ut in  ei ther m e ,  if t h e  pnr (y  lost t he  bellefit 
of sucll priclr [ ~ a j ~ u e n t s  o r  credits tllrougil o ~ ~ p r e s s ~ o n ,  il17- 
posi:ion, surplise,  f ~ n r i d ,  or a iioiatiorl of a ~ j romjse  13elied 
on,  ei ther exi)ress o r  iml)lied, a court of equity would il;ter- 
fere a n d  relieve :g:liust t he  wrollg. A d a m  Eq., 419 ; Story 
Eq. PI., 5 428. I11 euc.11 caie if a pariy had received tile 
a m o u n t  of a, debt  auci afterwc\rtis tovk decree a n d  s o n g l ~ t  to 
ellforce a becolld p a y a e u t  of tile Pame n l o i ~ r j ,  it wcul t l  be 
regarded i n  e q m t y  :is u~lcunscionable,  aild t h e  cour t  
after decree enrolled, wouicl eutertaiil a bill to irnpeacll tile 
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JVILLIAMS 1). JOHKSTON. 

original decree and relieve against the attempted injustice. 
And what could have been done in  equity under our former 
system, may be done in some form under our present system 
of courts. 

Since the adoption of the code of civil procednre, all legal 
and equitable powers being united in the same court, the 
jurisdiction to relieve and the mode of reiief against tl-le final 
decree of the late c ~ u r t  of equity, are by a civil action in the 
superior court ; and  in tllat t r i b u ~ ~ a l  it was cotnpetent to thc 
clefenclant to seek relief against the enforcement of plaintiffs' 
decree, by actiou in his name as plaintiff, as a substitu ,e for 
the bill in equity to impeach an enrolled decree; or if sued 
as in this action, he was entitled under the provisions of the 
code to set up a~ inally defeuces as he might have, whether 
heretofore denotninated legal or equitable, or both, and to 
]lave such relief, affirmative or other, as might be legdly 
authorized on the facts collstituting his defence Covir~gtoll 
v. Ingram,, 64  N. C., 123; C. C. P., $5 102, 245; Dobson t-. 

Pearce, 2 Kernan, (N. Y )  157 ; 4 Wait's Actions and De- 
fences, 195. 

There is no  error and the judgment of the court below is 
affirmed. Let this be certified. 

No error. Afirmed. 

FANNIK PVILIJAIV~S V. FRANK JOHNSTON. 

Ilritncss m d e ~  section 343-.htadeq~rctc P~ice-Jicdge's Charge. 

1. The incompetency of a wit~less under section 343 of t,he code, arises 
where he has an interest in the event of the suit or may avail himself 
of the benefit of n verdict in  support of his claim in a future action ; 
Therefore where a deed was made by father to son, and then from the 
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son to the plailltiff in ejectnlent upon the understanding that plain- 
tiff would pay him two h ~ ~ n d r e d  dollars if a recovery was had, and it 
appeared that the defendant in ejectmeut derived his title from a pur- 
chaser at  execution sale against the father, it  was held (the father 
being dead) that the son was an incompetent witness nnder said sec- 
tion. 

2. Upon the qaestion of inadequacy of price for land, the court was re- 
qncsted to charge that it must be such as shocks the L L  moral sense '' 
o f  persons acquainted with the property and to create surprise, kc.: 
but told thc jury '. there was no fornmla by which an inadequate price 
was clefined, yet if the consideration be such as to shock the moral 
sense or create surprise, they might find the price inadequate ;" He'd 
no error 

CIVIL ACTION to recover Land tried a t  Fall Term, 1879, 
of DAVIE Superior Court, before Gilmer, J. 

There was a verdict for the defendant, a motion for a venire 
de novo. Motion overruled and judgment for defendant, 
from which the plaintiff appealed. 

iVessrs. McCorkle and Bailey, for piaintiff. 
Messrs. Watson R: Glenn and Clement, for defendant. 

ASHE, J. On the trial the plaintiff' offered in evidence a 
deed from Francis Williams to his son Monroe Williams, 
dated 15th August, 1865, with a consideration stated of one 
hundred dollars, and also a deed from Monroe Will ia~ns tc 
Fannie Williams, his sister in-law, dated Ser\tember, 1875. 
The plaintiff then introduced Monroe Williarns and pro- 
posed to ask him how much he had contracted to pay his 
father for the land in controversy, and how much he had 
paid him ; but the defendant ohjected upon the ground that 
i t  was incompetent for I l i~n under section 343 of the code of 
civil procedure, to testify to any transaction or communica- 
tion with Francis Willia~ns, his father, it having been 
proved by the witness on his preliminary examination that 
his father was dead, and that he, the witness, was poor and 

18 
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could not n~aintain the suit and had executed a deed to 
plaintiff upon tile understanding that  in the event of a re- 
covery of the laad, she was to pay him two hundred dollars. 
The court held the witness incompetent, and the plaintiff 
excepted. 

The  defendant adduced evidence tending to show that 
Francis Williams was insolvent ; Ghat there was a judgment 
for some five thousand dollars then unpaid, and otller large 
judg~nents  against him remaining unsatisfied ; that  he con- 
veyed other lands to another son, before he conveyed the 
tract in .  controversy to Monroe, and did not retain a suffi- 
cient amount of property to pay his debts; and the land in 
dispute was sold under execution by the  sheriff of Davie 
county, and J. G. Lash became the purchaser a t  the sheriffs 
sale. There is nothing in the record which shows d i r ec t l~  
how Johnston, the defendant, became the owner of the land 
in dispute, but it must be presumed from the character. of 
the evidence offered, the course of the trial, the exceptions 
taken by plaintiff, and the argument of counsel in this court, 
that  he derived his title and possession from Lash, the pur- 
chaser a t  the sheriff's sale, and is therefore in law the as- 
signee of Francis Williams. 

Assuming this to be so, was the proposed testimony of 
Monroe Williams as to the transaction between him and his 
father Francis Williams, then dead, competent under see- 
tion 343 of the code? The provisions of that sectioil are so 
intermixed that i t  is difficult to interpret it, without culling 
and grouping together its parts applicable to the particular 
question arising under its provisions; but after dissecting 
i t  i n  that way, i t  will read as applicable to this question : 
" No person who has a legal or equitable interest which may 
be affected by the event of the action, nor any person who 
previous to such examination has had such an  interest, nor 
any assignor of anything in controversy in thv action shall 
be examined in regard to any transaction or coin munication 
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between such witness and a person at  the time of such ex- 
amination deceased, as a witness against a party then de- 
fending as assignee, when such examination, judgment or 
determination of such action can in any manner affect the 
interest of such witness," The  proposed testimony 0f Mon- 
roe Williams seems to fall directly within this inhibition. 
F rands  Williams, the person with whom tlle transaction was 
had, was dead. Johnston, who was defending the action, 
was his assignee, and the witness, Monroe Williams, pre- 
vious to his examination, had had a legal interest in the 
land, and  a t  the time had a legal interest in the event of the 
action ; for the plaintiff was to become his debtor for two 
hundred dollars if she should e f i c t  a recovery of the land. 
So that the verdict and judgment i n  her favor mould be 
evidence for h im in  an action against her on the promise if 

1 she should refuse to pay him. 

I The rule that excludes a witness on the ground of inter- 
est is, when the witness might derive a benefit or advantage 
from the event of the suit, and this benefit may arise to the 
witness in two cases; first, when he has a direct and imme- 
diate benefit from the event of the suit itself; and secondly, 
when be may avail himself of the benefit of the verdict in  
support of his own claims in a future action. Phil. on Ev. 
83, 84. The  testimony was incompetent aud there was no 
error in excluding i t  from the jury. 

As to the error assigned i n  the alleged refusal of the murk 
60 give the special instructions to the jury as  prayed for: 
The plaintiff asked His Honor to charge the jury that to 
constitute a grossly inadequate consideration i t  must be 
such  as shocks the " moral sense" of all  persons acquainted 
with the property sold, a n d  to create groat surprise at  the 
smallness and inadequacy of the consideration. The court 
i n  response charged the jury that there was no certain form- 
ula in  the law by which a n  inadequate price was defined, 
and  although he  could not tell them there no iaatle- 
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quacy unless their (' moral sense was shocked, yet if the  con- 
sideration in this case was such as to shock the moral sense 
of all persona acquainted with the laud and to  create great 
surprise at  the smallness and illadequacy of said considera- 
tion, they might find the price was inadequate." The charge 
was given almost verbatim as prayed for, and we are unable 
to see upon what ground the, exception was taken, eanless i t  
was to the remark of His Honor that he could not tell them 
that there was no inadequacy unless their " moral sense '' 
was shocked. We know of no rule of law requiring any- 
body's " moral sense " to be shocked before inadequacy of 
price can be found. I t  was a strong expression originally 
used, and since followed by the  court,?, to denob  the degree 
sf disparity between the consideration and the value of the  
property sold, that would amount t o  inadequacy, but  any 
other terms that would convey the same Idea would have 
the same effect. 

'There is no error in tlle ruling of His Honor. Let this 
be certified to  the superior court of Davie csunty. 

No error. Affirmed. 

JOHN JI. ROBERTS v. ELISHA COLE. 

1. Wl~cre owners of Iand agreed to keep up a (1:vision fence and ileferid 
~ n t  failed to fulfil his contract by reason of wlticl-1 stock broke i n  xn(? 
injnred pla1ntiff"s crop, and in an action for ~ l ~ l l l i t g ~ ~  the court toltl t l lc  
jury that plaiutiff was entitled to ltcrircr the  cost of rrpniring the f e n w  
2nd  " the difference between wllat tlle mop mould have made and w111t 

1s rnacle ; " Beld, the latter pal t of : ) I-  charge is erroueoos 
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2. The measrrre of dami~ge in such case is th.e cost of reparation and such 
sum as will cover the injury done t o  the crop before plaintiff knew of 
the  breaking in :tad had time to put 11p the fence, to be ascertained by 
the jury without reference to thi? conji~ctu~.&l cstimste of the value of 
the crop if it had not been in5erfered with. 

dBl)yle v. Reeder, I Ired., GO7 : Foard v- R. E. Co , 8 Jones 237; Mace v.  
Ramsey, 74 N. C.,  11, dted aud approved.) 

CIVIL ACTIBN tried a t  Spring Term, 1879, of MOORE SU- 
perior Court, before McKoy, 8. 

Verdict i n  favor of the plaintiff, judgment, appeal by de- 
fendan t. 

Mr. Neil1 II.icKay, for plaintiff. 
Messrs. Worthy and Hinsdale & De~erswx, for defendant. 

XMITR, C. J. The parties to the suit entered into a mu- 
tual  agreement to build and keep in repair, each a separate 
portion of a cornrnon division fence, which separated and 
protected their respective cultivated fields. The defendant 
failed to fulfil his contract, and his part of the fence becom- 
ing decayed and rot!en, hogs broke through into the plain- 
&iff's field, and rooted up  and injured his crop, and  this ac- 
tion is brought to recover compensation in damages there- 
for. The only exceptions of the appellant taken during 
&he trial are : 

1. The refusal of the court to charge the jury that the 
plaintiff was entitled to recover, for the breach of the con- 
tract, the value of the labor and materials necessary to put 
the fence in good order, and 

2. In  the instruction given, that if the fence was in  tlle 
contemplatioll of the parties intended bo protect the crop 
from depredations of stock, the plaintiff was entitled i n  ad- 
dition to the costs of reparation, to be remunerated for the 
illjury to Iris crop, and the measure of his damages was the 
difference between what the crop, undisturbed, ordinarily 
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would be, and that which was made, diminished by the 
breaking in  of the hogs. 

While the court very properly declined to restrict the 
plaintiff's claim to compensation for the defendant's breach 
of contract as requested, and correctly directed the jury to 
estimate and allow for the ravages of the hogs, the rule by 
which the n~easure of his injury was to be ascertained, was 
too vague and uncertain to act aqxn~. The  value of the 
crop made is. capable of definite calculation, but what i t  
would have made if i t  had not been interfered with, the 
other element in the proposition, is and must be purely 
and wholly conjectural. The season may have been more 
favorable to later planting, and many contingencies may 
be supposed, in a greater br less degree, affecting and deter- 
mining tlle result. I t  was therefore erroneous to leave the 
defendant's liability dependent upon such a n  uncertainty. 

I n  Boyle v. Reeder, 1 Ired. 607, the plaintiff sued the de- 
fendant for a breach of covenant in failing to furnish an 
erlgine for his mill  within the stipulated tirne, and as corn- 
pensa t io~~  for the delay claimed its anticipated earnings and 
profits when in active operation. In  delivering the opinion, 
RI~FFYPU', C. J. says: "Very certainly damages are not to be 
measured by arly such vague and indeterminate notion of 
anticipated profits of a business or adventure, which like 
this depends so mucll on skill, experience, good manage- 
ment and good luck for success," and that his damages were 
" a  reasonable rent and insurance during the period of sus- 
pension," i11 addition to the experlse of supplyiug the de- 
fective parts of the machinery. So in Foarcl v. 42. R. Co., 8 
Jones, 235, where the defendant was charged with negligence 
and delay in forwarding a steam pipe needed in working 
the plaintiff's flouring mill, the rule laid down in Boyle v. 
Eteeder, was approved, and  BATTLE, J., adds : " The plaintif 
will be entitled to recover from the defendant in another 
trial, compensation for his capital invested, while i t  was 
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lying idle for the waut of the pipe, not forwarded in proper 
time, that is, the legal interest on such capital, also for any 
workmerl or  hands, necessarily unenlployed for the same 
cause, and also for the expenses of sending the machinist 
after the necessary pipe, besides any other damages which 
were the direct and necessary result of the defendant's neg- 
ligence." 

I n  Ji%ce v. Ra?nsey,  74 N. C. 11, the defendant had agreed 
to construct a boat for the plaintiff in time to be used in the 
transportation or ferriage of an excursion purty, expected 
soon to arrive, and failed to do so. Tt was declared by the 
court that inasmuch as the use of the boat for this special 
occasion was contemplated by the parties to the contract, 
" tlre immediate alld necessary consequence of the failure of 
the defendant to furnish the boat, was the loss of the plain- 
tiff of the fares of the pussengers engaged by him for the trip 
b Beaufort and excursions in the harbor." 

Applying the rule thus laid down to the facts of the 
present case, the jury should have been instructed to give 
the plaintiff as damages SLIC~I sum as would repair and put 
the defective fwce in order, and cover the injury done to 
&he crop before the plaintiff knewof the irruption of the 
hogs and had time to drive thcnl out and put up the fence; 
these to he o s c e ~ f r t i w d  rind estimated, and irrespective of any 
conjectural estimatc u f  tlie value of tlie crop if i t  had not 
been intelfered with.  For this error there must be a veniw 
do nova a n d  it is so ordered. Let this be certified. 
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A. J. McCURRY and wife v. JAXES L. XcCUERY. 

I .  The continuance of a trial is matter of cliacretion in tlie presiding 
judge and not reviewable unlcss the discretion is palpably abused. 

2 .  I t  is competent for the defendant in an action for slander to prove a 
eornrnon neighborl~oocl report of the truth of the facts charged, in 
mitigation of damages. And it is in the discretion of the court to ad- 
mit the proof though elicited by a leading question. 

;(. Upon a motion to nonsuit, an objection of the plaintiff to the permis- 
sion given to defendant's coansel to  argue tlie force and effect of plain- 
tiff's evidence after he had closed his case, cannot be sustained where 
 he court intimated an opinion for plaintiff and after the argument ad- 
jndgecl in his favor. 

4 I n  slander the issues were. 1. "DDitl defenrlant say in sr~bstance that 
your mother, meaning feme plaintiff, is an old rogoe and has concealed 
for yon (her son) from y m r  cradle np ?" nncl 2.  "Did he say that your 
mother is a rogoe, has stolen herself, and has concealed for yon from 
your cradle up"? and the jury fo~uld the ~5-ords s p o k a  to be, "yon 
arc a rogue nncl your inother hns 11phelc1 you in stealing from your 
cmdle up ;" Held sufficiently responsive, and not: per se actionable. 
They do not impute to plaintiff any punishahlr crime. 

(Aastin v. Clarlcj, 70 N. C., 458 ; SLcte Y. Lindsey, 78 N. C.,  490 ; Arm- 
strong v. Wl'ifiht, 1 IIawlis, 03 ; Pegrtrm v. Stollz, 67 N. C . ,  141 ; Nel- 
s o n ~ .  Evccns, 1 Dev , 9 ; Stit7~ V .  Loolinbili. 71 S. L'., 25 : Ezire v. Odom, 
2 Hanks, 52, cited and approved ) 

CIVIL ACTION for Slander tried a t  Spring Term, 1879, of 
YANCEY Si~perior  Court, before Q~azm, J- 

T h e  complaint charged the  defendant with snying to h e r  
son-McCurry : 1st. "Your mother (rneaniljg the  ferrle plain- 
tiff) is a damned old rogue and has cor~cealeii for yon from 
your cradle up." 21. '( That your mother ( m e a n i ~ , g  the 
feme plaintiff) is a rogue, she has stolen hcrself nncl h a s  
concealed for you from your cradle up." The answer denied 
each allegation of the comp1:iint. 

W h e n  the casc was called for trial the plaintiff' filed a n  
affidavit for the contintlance of the cause for the absence of 
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his wife, Sarah, a party plaintiff, who was detained by sick- 
ness, and whose presence was necessary, as a witness fbr her- 
self, and in the management of the cause. His  Honor 
granted the continuance on the payment of the costs of the 
term, which the plaintiff declined and excepted. 

The  foilowing issues were submitted to the jury : 
1. Did the defendant speaking of the plaintiff say tha t  

your mot l~er  (meaning the said Sarall AX( Curry) is a damned 
old rogue and has concealed for you ( m e a n i ~ ~ g  UcCurry) 
from your cxulle np, or words substantially the same in 
nleaning ? 

2. Did t l ~ e  defe~ldarlt speaking of the plaintiff say that 
your mother (meaning Sarah McCurry) is a rogue, has stolen 
herself, and has concealed for you (meaning McCnrry) from 
your cradle up, or words substarltially the same in mean- 
i ng  ? 

3. W l ~ a t  damage, if any,  have the plaintiffs sus.airied ? 
4. \V:w this ac t~on  begua wi th in  six n~onti ls  after the 

speaking of tlie words charged ? 
The jury respo~~iled to the tllir8J issue, " none," and  to the 

fourth "ycs," and on the first and second they answered, 
" The  evidence does not sustain the allegations as a wl~olt., 
the  jury do find that ilefendailt James L. McCurry did say, 
you McCurry are a rogue and your mother Sarah McCurry 
has upheld you in stealing from your cradle up ; for their 
~e rc%c t  do say they find the issues as above bet forth tind 
answered." 

After the plaiiitif& closed their case I l i s  Honor permitted 
(after objection I)y 1)lai~ltifYs) the clefk~idant's counsel to ar- 
gue the force and effect of the plaintiff's testimor~j-, upon u 
rnoliou to noilsuit the ~)laintif!'>, wliich exception 111s Honor 
refused. The tid'er~ilant then ofkrecl I-~i~nself as a witness in 
his om n behalf, and on his examination, in  :~riswer to a lead- 
ing question by llis counsel, testified that there was a corn- 
moil report in the ne ig l~bo~hood that  McCurry had been In 
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t h e  habit  o f "  slipping out or stealing out" his father's prop- 
erty,  and  selling i t ,  a n d  his mother was protecting h im frow 
his  fatlier, to wliich the plaiutiffs excepted, and  His  Honor 
overruled the  exception. T1:e pIai11tifT3then objected to the  
form of the  verdict because i t  was not responsive to the  is- 
sues, b u t  this exceptiotl was o ~ e r r u l e d ,  and  the plaintiffs 
moved for a new trial for tile exceptions filed and for the 
reason tha t  t11e verdict did not respond to the  issues sub- 
mitted to the  jury. T h e  motion was disallowed, and  tlie 
court adjudged that the defendant go without day, a n d  the 
plaintiffs pay the cosk, from which they appealed. 

.Mr. J. fir. Gudger, for phintiffs.  
N r .  J. L. Hewry, for defendant. 

ASHE, J. T h e  first exception taken by the plaintiff was 
to the  ruling of H i s  I-Iorior in regard to tile continuancae of 
t h e  cause, but tha t  was no ground for a new trial. I t  wasa 
illalter of discretion. All questions of practice ant3 proce- 
dure  as to amc~idmerlts and continuances arisiug on a trial 
in  t h e  court below, a re  i n  the discretion of the  presidlr~g 
judge, and are  not r e v i e ~ a b l e  i n  this court, unless possibly 
when the  discretion is palpably abused, which is not  the  
case here. Austin v. Clarke, 'TO S. C., 46s ; State Lindsey, 78 
K. C., 499; Awnstrong v. Wiylrt, 1 Hawks, 03. 

T h e  next  exception was to the ;td~nission of the  testimony 
of tlle defendant ill regard to the  report i n  tlie neighbor- 
hood : \Vl~ether the  objection was to the  leading character 
of t l ~ e  question propounded to witness, or to its aclmissi- 
\)ility on the  ground of i~icornpetency does not appear, but  on 
neither ground can the  objection be sustained ; not on the 
firat ground because i t  was i n  the discretion of His  Honor  
to allow a leading question, 1 Greenl. ET., 3 436; Pegram 
v. Stoltz, 67 N. C., 144 ; nor can the objection be sustained 
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MCCURRY v. MCCURRY. 

on the second ground. I n  both the fortris in ml~ieli the 
words are charged to have been spoken, the charge of con- 
cealing is imputed to the feme plaintiff, and if that,  in the 
conneclion with wliich tlie words were used, amounted to 
slander, then i t  was material and competetit for the defend- 
an t  to show in  mitigation of damages the common report 
in  the rleighborhood of the truth of the facts charged. ATeL- 
son v. Evarrs, 1 Dev., 9 ;  5 Wait's Act. and Def, 759. 

As to tlie exception that the defendant's counsel was al- 
lowed to argue the force and effect of the plaintiffs' evidence 
on a niotiorl to nonsuit in the midst of the trial : I t  has 
been held in the case of SMh v. Lookubill, 71 N. C., 25, that 
i t  is " an  improper aud loose mode of practice and should 
not be tolerated." :tnd in that case the court below sus- 
tained the motion to nonsuit, and this court awarded a 
venire de novo, and very properly; for if the plaintiff had 
gone on before the jury as he had the right to do, he wonld 
have done so under the disadvantage of having had his 
case frustrated by the opinion of the court. But  i n  our case 
there was no such objection, for His Honor after hearing 
the argument of defendwnt's counsel, ruled against defend- 
ant  and the plaintiffs proceeded in the trial with the pres- 
tige of a favorable opinion from the court upon the evidence 
he  had adduced. And wl~atever " moral effect" may have 
been produced by the argnn~ents  on the motion to nonsuit, 
i t  was all in  favor of the plaintiffs, for the ruling of the 
court clearly intimated that the plaintiffs had made out 
their case. The plaintiff's had no ground for complaint. 

The remaining exception was to the irregularity in  the 
finding of the jury :  We think the finding of the jury 
was sufficiently responsive to the issues. They find that no 
damage was done, in answer to the third issue ; and in  their 
finding that  the words spoken by the defendant were, " You, 
McCurry, are a rogue and your mother has upheld you in 
stealing from your cradle up,', is a sufficient response to the 



300 I N  THE SUPREME COURT. 

two first issues. They find substantially that the defendant 
did not speak the words charged in  the complaint. The 
words found by them to have been spoken cannot be con- 
strued to mean a charge that the fe~nle plaintiff was a rogue, 
or that she had stolen herself or even concealed anything 
stolen by her son, but sirnply that she had upheld him i n  
stealing froln his cradle up. These words do nct  impute to 
her any crime that is punishable by the common or statute 
law. There :*re l m n y  ways in  which a mother rnay be said 
to uphold a son addicted to criminal practices without in- 
curring herself any amenability to the cr:niinai law. She 
may not have p u ~ i s h e d  him when his conduct deserved it, 
or suppressed the evidence of his guilt within her know- 
ledge, or shielded him from prosecution, or vindicated his 
character when assailed. Such upllolding as this would be 
no crime, however it might violate the moral law;  and if 
this is the meaning of the charge, i t  is not actionable. 
~ ~ 7 0 r d s  which convey only an imperfect sense or practice of 
moral virtue, duty or obligation are not sufficient to sup- 
port an action. Ewe v. Uclon~ ,  2 Hawks 52. 

The worcis found by the jury were not "per se" actionable 
and could not be made so, wit liout an imendo, pointing their 
meaning, arid giving them a slanderous import; and when 
they are capable of two interpretations, the one innocent 
and the other slanderous, it is for them to say how the de- 
fendant used them. 5 Wait's Act. and Def., 749, ant3 cases 
thclre cited. By tlie finding of tlie jury in  this case that  
the plaintiffs have sustained no damage, we must conclude 
that in their estimation the words were not used in  a de- 
fa matory sense. 

Tliere is no error in the ruling of His Honor upon the 
exceptions. Let this be certified to the superior court of 
Yancey county. 

Xo error. Affirmed. 
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TEIOMAS Y. LYTLE and another v. J O H N  D. BTJRGIN. 

Ejectment-Parties. 

I n  an  action to  recover land, a tliird party claiming to be joint owner 
with drfrndant,  has the right ou affldaviL to be let  in as a party de- 
fendant. 

(Colgrove v. goonce, 7G N. C . ,  363 ; Rollins v. Rollksr, Id., 264, cited and 
approved.) 

MOTION heard a t  Fall Term, 1879, of MCDQWELL Superior 
Court, before Xchenck, J. 

The plaintiffs, T. Y. Lytle and B. F. Bynum, brought this 
action to recover possession of land purchased a t  an  execu- 
tion sale on a judgment against the defendant who was in 
the sole possessior~ clai~ning i t  as his own. No answer 
being filed to the complaint, the plaintiffs moved for judg- 
ment by default and for a writ of possession, aud thereupon 
the eounsel for L. E. Burgin filed an affidavit and moved 
to be made a party defendant, and have leave to file an 
answer. The plaintiffs filed counter-affidavits, and upon 
the hearing the court refused the motion of L. E. Burgin ; 
first, because the affidavits show that the defendant was in 
the sole possession of the land claiming i t  as his own and 
had been for years; and secondly, the motion is also re- 
fused, in the exercise of what the court believes to be its 
discretion. And from this ruling L. E. Burgin appealed. 

iMr. D. G. Fowle, for plaintiffs. 
Mr. W. H. Jlalone, for defendant 

DILLARD, J. I t  seems to us tha t  in view of the claim of 
ownership in the subject matter of the action as set forth in  
the affidavit on the part of L. E. Burgin, and of the fact 
fourld by the judge and proved by the counter affidavits, 
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the said L. E. Burgin ]:ad the right to become a party to 
defend her interest in  the land sued for, and i t  was error to 
refuse her motion. 

Under our system, one of the prominent objects is to have 
all questions growing out of an  action adjudged and finally 
determined therein, and in furtherance of this end, ample 
provision is made in sections 61 and 65 of the code for 
bringing before the court all persons who may be necessary 
to i~ complete settlement of the questions involved. By sec- 
tion 61, among other things, i t  is provided that in an  
action to recover the possession of real estate, the IandIord 
and ter:ant the~eof may be joined as defendants, and any 
person claiming title or right of possession to real estate 
inay be made party plaintiff or defendant, as the case may 
require, to any such artion ; and by section 65 i t  is enacted 
in the second paragraph, that in an  action for the recovery of 
real or personal property, a person not a party, b ~ ~ t  having 
an  interest in  the subject thereof, may apply to the court to 
be made a party and on such application the court may 
order him to be brought in by the proper amendment. 

These sections of the code have received a coristructio~i 
by this court, and by reference thereto i t  may be seen who 
may apply to become parties to an existing suit under the 
one section, and who under the other, arid in  ~ v h a t  mode, 

also what applicatiuns are to be passed on by the court 
as of right, and wha t  are addressed to the discretion of the 
court. 

I n  Colgrove v. Koonce, 76 N. C., 363, a third person applied 
to be admitted a party, claiming adversely to both plaintiff 
and defendant, and the court ruled that section 61 applies 

when the " person applying is connected in interest 
with one or the other of tlle parties as co-tenant with the 
plaintiff or in privity with the defendant, or on claim of a 
conlmon possession with them," and tl~erefore the applica- 
tion did not come within that ~ect ion,  but the court held 
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that the application was witllin the second paragraph of 
section 65, and as s;lch it mas discretio~~ary to allow or re- 
fuse the leave. 

I n  Rollins v. Rollins, 713 N. C., 264, one Henry applied to 
become patty, claiming to be latidlord to the tenant ill 130s- 
session, and plaintiff' opposed his atlmiss~on clailning also 
to be landlord to thesame tel~allt. Thecourt in l1ass111g on 
the riglll of the applicmt ruled that at c*o~nmon LLJV 
every 1:tncllorcl had the right to bc admitted to defend N itli 
or without tlle tenant, a n d  that antler the term " landlord " 
all persons had the right to come in .as parties " whose title 
was connected or coltsiste~lt with the possession of the occu- 
pier and is dit7estetl or disturbed by a r ~ y  claim adverse to 
such possession, and that it was not necessary they should 
have exercised previously ally acts of ownership on the 
land." The court also held that the same right of admis- 
sion existed in this state under the Revised Code, and is ad- 
lnissible still within section 61 of the code of civil procedure, 
and on the interest of the party being ma~lifested by afi- 
davit, the application was to be passed on as a question of 
right in law, and not to be granted or refused as a matter 
reshing in the discretion of the judge. 

These cases, i:l our view, are decisive of the case uncier 
consideration. Here by affidavit, which it is said i n  the 
case last cited, is like an affidavit to co~itiilue or remove a 
cause, it is made to appear that L. E. Burgin claims a title 
in the land in  rontrovery not adversely to, but as joint 
owner with John D Burgin, the ten:iut in possession. TIlis 
joint ownership with the defendaut is not de~tird by plain- 
tiffs, but by their afidavits they show n~erelg that the ap- 
plicant, Id.  E. Burgin, has not resided on the land for fifteen 
years, nor been known nor heard of as cliriining any title or 
interest therein, but that during the said time the defenclallt, 
John D. Bargin, has lived on the land clairning i t  ae his 
own and paying the taxes thereon. The  title of the appli- 
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cant as joint owner not being denied, i t  is to be assunled for 
the  parpwe3 of tli: a p p l i c ~ t i o n  to have once existed Tdk- 
ing  tllat to be so, the  facts estahliahed i n  oppositiou of 
adverse posqession i n  J o h n  D. Burgin for fifteen years under  
a claim of right and of non claim by L. E. Burgiu, are not, 
in law, sufficient t< perfect the  title of J o h n  I). Bnrgin as 
agaiust her, either by presumption of a deed or as tolling 
her r ight  of entry. 

W e  think tllerefore it was not discretionary with the  court 
btlow to allow or refuse t h e  admission of L. E. Burgin as a 
party, but  tha t  upon the  claim of title as  contained i n  her  
affidavit, and not denied by plaintiffs, she was entitled to be 
received to defend her  interest i n  the land sued for and  
should have been dlowed to become a party to the  action. 

T h e  judgment of the  court below denying the  motion of 
said L. E. Burgin is reversed, and t l ~ i s  will be certified tha t  
she may be allowecl to become a party and  set up her defence 
in the  action if she shall so desire. 

Error.  Reversed. 

DANIEI ,  FRY V. CONMISSIONERS OF MONTGOIVIERY 
COUNTY. 

Mandamus-Debt agoinst County-Pvactice. 

A creditor of a connty having reduced lrib debt to judgment is entitled to 
a mandamus in t h e  nature of an  execution to compel payment. The 
practice is to issne a17 alternative t l ~ e n  a pcrrmptory writ, and if good 
canw be not qhown for f ,dare  to ohry, then (as Ilerc) an  alias peremp- 
tory w i t  maty iisae, or an  order of attachment if applied for. 

MeLendon v Com'rs, 71 N. C., 38 ; Lutterloh v. Com'rs, 65 N. C , 403 ; 
It'ucker v. Raleigh, 75 N. C., 272, cited and approved ) 
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M ~ T I O X  for an Ithas iMandanzics heard at  Fall Term, 1879, 
of MONTG~MERY Super or Court, before Bt~rton, 2 

After due notice given by the plaintiff of a motion to 
renew an order for :I writ of rncindan~rs to be issued to de- 
fendant commissioilers, His  Honor n - d e  the f o l l o ~ ~ i n g  
order: I t  appearing from an inspection of the record in 
this case that plaintiff recovered judgment against defend- 
ants at  fall term, 1875, for four hundred and fifteen dollars 
and ninety seven cen ts, and obtained a writ of mandarnus at 
spring term 1876, c o ~ n ~ n a r d i ~ ~ g  defendants to levy and cause 
to be collected according to l a w  a tax sufficient to pay said 
judgment and costs, atld apply the same as speedily as prac- 
t i c ~ b l e  ill  satisfaction thereof, and to report to this court 
their compliance with this order; and i t  further appearing 
that  defendants have disregarded said order, and that said 
judgineiit still remains unpaid : I t  is therefore ordered by 
the court that  an alias mandamus issue to defendants return- 
able to the next term, again commanding them to perform 
the order heretofore tnade i n  this case-requiring them to 
provide the means and apply the same to the payment of 
the plaintiff's debt and costs, and to certify their obedience 
to this order a t  the next term of this court. Defendants 
appealed. 

Messrs. Hinsdale & Decereux, and Neil1 Mch7ay, for plaintiff. 
Xessrs. 1V. S. Robbins and J. T Cracker, for defeadants. 

DILLARD, J. I t  is settled by the decisions of this conrt 
that a party mag sue to recover a debt due  from a county, 
and in the same action may demand a wiandarn~csfor its pay- 
ment. MeLendon v. Com'rs of Anson, 71 N. C., 38 ; Lutterloh 
v. Com'rs of Cumberlard, 65 N. @., 403. The mandam7is issued 
on the establishment of a debt by judgment is usually an 
alternative mandamus and on insufficient cause shown for 
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non-compliance therewith the  course is to issue a peremp- 
tory mandanzus, Tucker v. City of Baleigh, 7'5 N. C,, 272. 

I n  this case the plaintiff proceeded in  accordance with 
the law as established in this state. R e  brought his action 
to fall term, 6875, for judgment on a money demand, and 
also for mandamvs. B t  the retnrn term, the defendants 
failing to appear and answer, judgment by default according 
to the course and practice of the court was entered, and a 
writ of mandmaus ordered to issue at the expiration of six 
nronths, commanding the defendants at, t11e proper time to 
raj* by taxatiora the means and apply the same to the sat- 
isfaction of plaintiff's debt, and 4 0  make return to court of 
their a,ci,jon under the writ, The writ was issued as ordered 
and the debt not being paid,and no return made bv defend- 
ants according to the command of the writ, the plaintiff on 
the 12th of February, lSi8,  ilotieed defendants to appear in 
court a l  spring term next after, and show cause, if any they 
had, agaiust ttae issue of a peremptory writ of mandamus. 
The motion was continued from term to term until fall 
term, 1879, when defendants showed for cause, that they 
had exhausted all the funds, they were authorized annually 
to collect, in paymentof the current expenses of the coanty , 
and also the special taxes levied under chapter 125 of the 
acts of 1874-'75, for the special purposes mentioned in  said 
act. 

His  Honor, on the answer of the defendants, ordered iu 
pursuance of the terms of plaintiff's notice a n  alias peremp- 
tory writ of mandamus to issue, commanding the defendants 
to provide the means by taxation and satisfy the plaintiff's 
debt, and to certify their obedience to the court as required 
in the first writ that was issued, and in  the order of the alias 
writ, i t  is claimed there is error. 

Unquestionably a creditor of a county hari i lg an  action 
to reduce his debt to judgment, is entitled to some means 
to enforce payment. He cannot have a $ fa. effectual as 
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on a judgment against a natural person, and in such case 
the writ of mandamus irr the nature of an  execution is the 
only means by which to h ive  any fruit of his recovery. On 
the rendition of judgmeut the creditor generally has an  
alternative mandamus to which a return is to be made, and 
if good cause be not shown for failing to do the thing re- 
quired, then a peremptory monciamus issues. And if a per- 
emptory writ issue and the return thereto do not set forth 
obedience or a good legal excuse therefor, i t  is the creditor's 
right to move for compulsory obedience by process of at- 
tnchment. 

In  this case the first writ issued was iu form peremptory, 
but the creditor treated it as a n  alternative writ in the form 

I of his notice calling on  defendants to show cauqe against 
&he issue of a peremptory one, and so was it regarded by 

I 
His Honor ; and thus clefandants hed the salne opportunity 
of defence against the issuing of the last writ, as if the first 
one had been technically an alternative mctndnmtcs. ~ This writ, we have said, is 111 the nature of an execution, 
by means of which payment is to be had. I t  is for the 
creditor's benefit and may be issued or not, as he may ask. 
T h e  creditor may enforce a return to the writ, or  not, and 
map waive or insist on process of attachnient for disobe- 
dience, The  court will not be actcr and es nzero mote com- 
pel the earliest possible raising of the money in  the case of 
an individual creditor, but will apply the law and award 
whatsoever process the law allows, if moved so to d o  by the 
party to be benefited. 

No good reason appears to us why the plaintiff, even if 
bhe first wr i t  were a peremptory mandamus, might not waive 
application for process of attachment on the coming in of 
the return thereto, and have a n  &as peremptory writ, thus 
giving defendantsanotber opportunity to obey the command 
o f  the  law. 

Upon the question of the sufficiency of the cause shown 



by defendants i n  answer to p1aialtift"s notice for the writ tcl 
authorize process of at tcl i lnent ,  it is 11ot necessary to ex-. 
I'ress any opinion, as the creditor did not ask for, nor did 
His  Honor pass upon his right to have such pmcess. 

The complaint made of His Honor's order f ~ r  a pesemp- 
tory nircndnmus ou the mo~iorl of plaintiff, instead of proceed- 
ing of his own ulotion as for a contempt by a~kac l i )~ im~t ,  
seems to us most umwmnable.  The  wri t  as issued mas ain 
indulgence to defendants, and gave further day of obedience, 
and  it seems s i u g u ~ a r  tllat defendatits or aalp debtor should 
cnmplai i~ of no t  being forced to pay a debt as quickly as 
strict :aw might permit. 

W e  t h i n k  tliere was no error in ordering the aliaccpeTenlp- 
tory nmidanzvs as moved for by plaintiff' and the judgment 
below is  affirmed. Let this be certi6c d. 

No error. Affirmed. 

COXMISSIONERS OF IREDELL COUNTY V. W. F. WASSON, 
Sheriff. 

Endorsement- Contract- Coztlj t y  Funds---8lieri$, 

1. I n  an action by the firat endorsee against theendorser (payee) inblank 
of a negotiable instrument, it is competent for the defendant by parol, 
to rebut the Icgnl presumption of lrisliability by showing an agreement 
between the parties at the Gi~nr, that the endorsemeut was 20 pass thr 
title only .  (Otherwise where the action is by a wmote  endorsee, as held 
in Hill v. Shield**, 81 N. C. ,  250). 

2.  Where in such case the sheritf of a county endorsed a bank certiPcatc- 
of deposit to the treasurer as part of the county funds, the bank after- 
wards becoming insolvent, and the county commissioners brought suit 
against the sheriff upon the certificate, alleging ownership inthe same ; 
Eeld that the treasurer is not merely the custodian of the funds, but 
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the certificate became the property of the county as soon as receive.7 
by him, 

;H1l1 v., Shields, 83 N" C , 250 ; X ~ n d e n h n l l  v. D(tvzs, 72 N. C , 150; Dncls 
v. l ? fo~ j lm ,  64 N C., 570, cited? distinguished and approved.) 

C I ~ I L  A C T I ~ N  tried a t  Augnst Special Tenn,  1879, of 
S[REDELL Superior court, before G'udgw, 

The followiag are substantia!ly the facts as shown by tile 
record a11d statement of tlie ease: The plaintiff declared 
~ ipon  u certificate of deposit, is as follows, to wit: 

Bank of Staksville, No. 1,604. Statesville, N. C., May loth,  
1875. W. F. W a s o n  has deposited in this bank one thou- 
sand currency dollars, payable thirty days after notice is 
given R. F. Simonton, cashier, on the return of this eertifi- 
cate properly endorsed, with interest a t  the rate of a g h t  per 
cent per annum, if left for twelve months. 

(Signed) R. F. SIMONTON, Cashier. 

The  certificate was en~lor~ecl  by W. F. Wasson in blank, 
and  he  was sued as  endorqes. The certificate was trans- 
ferred by the defenclant Mr.  3'. Wasson, who was sheriff of 
the county of Iredell, to C. A. Carlton, then the treasurer of 
the county, on a settlement in payment of the taxes due the 
county for which he was liable as sheriff; and. i t  was after- 
wards turned over by Carlton to his successor in ofice as :L 
part of the county funds. The defendant Wasson contend- 
ed that  he was not liable as  an  endorser of the certificate, 
for the reamon that when he endorsed i t  in  blank, it was un- 
rlerstood betweell him and Carlton that he w:~s riot to be 
liable for the same. Aud there being soanc conflict of testi- 
mony on this poiut, tlic issue was submitted to the jury : 
" IVas it the intention of the parties that Wasson was to b~ 
liable on the transfer of the certificate, or was i t  endorsctl 
197 \lTasion only to transfer the tiile and enable the county 
t o  draw tlle money on it ?" 

It mas in proof that the bank was considered good at  thtl 
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COM'RS OF IREDELL v. WASSON. 

time of the transfer, and the certificate was the property of 
the county, and it was admitted that C. A. Cadton was 
treasurer of the county at the time, and that the certificate 
of deposit was a negotiabIe instrument. The plaiutiff asked 
the court to instruct the jury, 

I. That if they believed that the board of corrlmissionera 
~eceived said certificate with a blank endorsement thereon 
of defendant's name, for value and without notice of any 
understanding, if any, as to the nature of said endorsement, 
made between Carlton and Wasson, then defendant is liable- 

2. That if the jury believe that Carlton took the certifi- 
cate of deposit, relying on his a b i l i t ~  to collect the same, 
and that he turned over said certificateto plaintiff in settle- 
ment of his il~debtedness and without notice of any under- 
standing between Carlton and Wasson, then defeuclant is 
liable and plaintiff is entitled to recover. 

The court decliiled to give the instructions as prayed for, 
and charged the jury, " that if Carlton received the certifi- 
cate as treasurer of Iredell county, and in  payment of a debt 
due by Wasson to the count,y, his (Carlton's) act was the act 
of the county; that if defendant wrote his namc across the 
back of the certificate of deposit, the law prequmed that lie 
inteuded to make himself responsible therefor, and that the 
burden was on the defendant to rebut this presumption 
raised by the law ; that if he (Wasson) had satisfied them 
by a preponderance of testimony that at the time he en- 
dorsed the certificate, the contract between him and Carlton 
was, that he la as not to be liable and that his endorsement 
was to pass the title only, then they should find the issue in 
fnvar of the defendant; but if they were not so satisfied, 
they should find the issue in favor of the plaintiff." 

The plaintiff excepted to the instructions, and the jury 
found tbe issue in favor of the defendant, Wasson, and that 
Ire was not liable for the certificate of deposit. No defeuce 
having been set up by the other defendants, judgment w a s  
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rendered agair,sl tlienl and i n  favor of the  defendant Wasson 
upon t h e  finding of tile jury, from wl~ich  judgment  the  
i~laintiff  appealed. T l ~ e  bank of Statesville, one of the  de- 
fendants, was solvent nt the t ime the depnsit was made, and  
alleged to be insolvent a t  the  t ime of suit  bronght.  

Mr.  J. ,M. XcCorkLe, for plaintiff. 
Nessm. Scdf & Caldzodl, for defendant 

ASHE, J. T h e  only question presented for the considera- 
;ion of this court by the appeal is, was there error i n  the  in -  
s t ru4 ions  asked for or those given by His  Honor  to the  jury ? 
I t  was contended by the plaintiffs' counsel that  Carlton was 
only t h e  custodian of tlie funds of the  county and had no 
r ight  to make a n y  coutract billding on the commissioners, 
but to this i t  is ob~ected tlrat admitting the  position to be 
correct, i t  was proved by the cl~airlnali  of the  board of com- 
m i s s i o ~ ~ e r s  tha t  the  certificate was the  property of the county, 
a n d  the fact that the  conlzmissior~ers of the  county have 
brought this action i n  their own name for the  recovery of 
the  amount  of the certificate, alleging i n  their complaint 
that  "they now hold and ornu tile sitme," concludes t l w n  
from repudiating the act of Cariton, as the agent of the 
c o u ~ l t g  in receiving t l ~ e  certificate. " The  assent and  elec- 
tion of the holder lo treat the endorsement as a transfer is 
proved by his sueing upon it in his ow11 name " Danl.  Neg 
s t ,  I .  It is the  strongest ratification of theac t  that  call 
well be imagined. They are concluded by the  maxim 
" on r l t i s  rcrtihabifio ~ctrolmhitu~ et mnnclato priori nq~ri~~arutur.'' 

T h e  principle involved in the instructions asked for by 
the 1)l:xintiff and  refused by His  Honor is correct, when ap-  
plied to a case where the action is brought by a remote en- 
dorsee against a prior eadorser. Hill v. Shields, 81 S. C., 
230. But  it has no application to the  facts of our  case. Here ,  
Carlton was the  fillancia1 agent of the  board of commission- 
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ers a n d  he  received the certificate for the  use of the  county 
in his official capacity in  payment  of an  indebtedness to t h e  
county. I t  was the  property of the county as soon as  re- 
ceived by Carlton, eertainPy so after tile ratification. And 
when delivered by him to his successor, a s  a part of t h e  
county funds in  his hands, the ownersllip of the certificate 
was not c h a l ~ g e d ;  i t  was still the  p r ~ p e r t y  of the  county. 
T h e  board of commi,isioners were not remote endorsees i n  
a n y  sense, whose rights were unaffected by a n y  special 
agreement between the endorser and  payee, bu t  in fact they 
were t h e  first endorsees w i th  a h o m  the special agreetnent 
v a s  made. 

I n  the  instructions given to the  jury we do not discover 
a n y  error. There was no error  in telling t l ~ e m  tha t  if Csrl- 
ton received the certificate as  treasures i i ~  payment of a debt 
d u e  by Wasson to tile coullty, his act was t h e  act of tlle 
county, i n  view of t l ~ e  fact tliat the  colnn~issioners h:td aati- 
fiecl the act by sueing upon the  certificate claiming it  as their 
own. Nor do we thin': thcre was any  error in  the latter 
proposition laid down by tlae judge, " 'hiit if Wasson had  
satisfied thein Ly a preponderai~ce of testimony, that a t  t h e  
tirile he el~dorsed the certificate the  contract between hiin 
and Carltou was, tha t  he was not to be liable and tha t  his 
endorsement was to pass t h e  title only, then they s l l o d d  
find the issue in favor of the clefenclent,, but if they were laot 
so satisfied, tlicy sllouid find hlle isstae iu favor of the  plain- 
tiff. 

While there is much diversiiy in the  Er;glish as well as 
A ~ner ican  decisiolis upon t h e  su!$ect of :I clluitting evidence 
t o  rebut the legd presumption, tha t  every endorser 
in  blank of a negotiable ins t ruiner~t  intends to incur  the  
liability wi-rich tile law at tacl~es  to the act of endorsement, 
in tbis state i t  is sett'led tha t  in an  act ioi~ by the  first en- 
dorsee against elle payee, a special agreement between them 
restricting the endorser's (payee's) liability when the ell- 
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aforsemellt is ill blank, may be interpcisecl as a defence to the 
action. Jfendeul~ull v. Duois, 7 2  X. C., 150 ; Dauis v. M o ~ y a , ~ ,  
64 N. C., 570. 

We d o  n o t  feel ourse lves  called upou to express an o p i u -  

ion upoi; the negot iab i l i ty  of tllc eertifieitte, as i t  w:is admit- 
ted o n  the  trial to b e  a negot iab le  i n s t r u ~ n e n t ~ .  T h e r e  is 110 

error. L e t  t l ~ i s  be certified to the superior court c ~ f  Iredell 
c o u n t y .  

No error. Affirmed. 

JOSAS IEOFFSIAN v. JAMES 0. MOORE ancl others. 

l ,  One wllo enrlorxs a 1legoti:tblt. p:iper before the payee has beconie 
the l~oltler is liable ;L; nu origin:ll p~.onli*or, bnt if it he after the payee 
has become the holder, then s ~ c h  party c:m o~lly be 11eltl as ga:clantor, 
unless a diirerent intent is detlncible fro111 the terms of the eildorse- 

2. Parol evidence is ad~iii.siblc to cou t~ol  the effect of a blanb endor+ 
ment, as between the i~nme(li:tte partiei thereto. 

3. The b ~ ~ r d e n  of proof is 11pon liim wlio welis to avoid, by parol aver- 
ment, the orcliuary legal effect of n bl:mk e~iclorseunent. 

4. Bat. Rev.,  clt. 10, 4 10 is not lutcritled to determine who are endorsers. 
bnt merely to fix the klbility of those whose rrlatiou as such is :tdlilit- 
tecl or. undeniable. 

(Balccr v. Robir~sou ,  6.7 N. C.. 191 ; Xel(elzden7~/~71 r. Iluvi:~, 72 N. C., 150; 
IIilt v. S l ~ i e l d s ,  81 N. C , "0, cited nncl npprowtl.) 

CIVIL ACTIOS tlaied a t  Fa l l  T t j rn~ ,  1879, of GASTOY Sope- 
rior C o u r t ,  before B~ufo71, J. 

The plaintiff brings h i s  ac t ion  to t l ~ e  b a l a n c e  d u e  

on a promissory  note under seal as follows : 
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"$3,000 On the first day of January, 1876, with interest 
from the 1st day of June, 1875, at eight per cent per an- 
nuin, I promise .to pay Jonas E-Ioff'n~an the sum of three 
thousand dollars for value received. 

Witl\ess my hand and seal, this -day of - ,1875. 
JAMES 0 .  MOORE. [SEAL.] " 

On the back of the note are signed the nannes of J .  II. 
Wilson, Jr., Wilson, Moore $ Co., E. C Wilson and E. A. 
Oshorne. 

011 the trial i t  appeared i11 evidence that the plaintiff sold 
aud conveyed a'tract of land to the firm of G. W. McKee 
$ Co. for the sum of tllree thousand dollars, and took their 
note therefor, secured by a ~nortgagc upon the property. 
They sold the land to Wilson, Moore 6t Co., consisting of 
the defendants J H. M'ilson, Jr., J.  W. Moore and James 0 .  
Moore, for six thousand dollars, on the terms of their tak. 
ing u p  the note in the hands of the pla~ntiff, and paging 
the residue in money. The plaintiff, to ellable them to 
comply w ~ t h  their contract, 011 applicatiou, surrendered to 
the defendants, Wilson and J. 0. Moore, the note of G. W. 
AfcICee & Co., and entered satisfaction of the mortgage upon 
the registry, and r~ceived in place thereof the note sued on 
in the form and with the endorsen~ents before stated. There 
wns no eviclenc~ offered of any apeenlent or understanding 
among those who endorsed the note, as to the liabilities 
t l~ey  thereby illcurred, and i t  wds without explanation de- 
iivered to the plaintiff. 

The  defendants, Wilson and Osborne, asked the following 
instruction : " That  the defeildants are not in law eudorsers." 
The court decxlined so to charge, and after rec~ayitulating the 
evidence, iustructed the jury that " if the defendants J .  IT. 
Wilson, Jr., a11d E A. Osboriie placed their names on the 
back of the note, before its delivery to Jonas Hoffman, with 
the intention of giving i t  credit witli him, and to induce 
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him to take it, without in any way qualifying their liability, 
then they are i n  law sureties to the maker, and the jury 
should so find." The jury in their verdict say that  these 
defendants did, each of them intend, by putting their names 
on the note, to become sureties for the payment thereof. 
The defendant E. C. Wilson being a feme covert, judgment 
was ren iered against the defmcldnk J. 0. Moore, J H W11- 
son, Jr. ,  and E. A. Osborne only, from which the two last 
named appealed. 

Messrs. Hoke & H ~ k e ,  for plaintiff'. 
Mess~s. Wilson &- Son and W. P. Bywna, for defendants. 

SMITH, C. J. The question to be solved is siulply this : 
What liability is incurred by a person wllo not beir~g in 
privity with the written contract, writes his name on the 
back of a negotiable security before its delivery to the payee, 
and if open to explanation upon whom does the burden of 
proof rest ? 

There is great diversity of opinion in the rulings of the 
courts and among elementary writers upon the point. By 
some of the authorities he is held to be liable as a second 
endorser; by other.; that he is a guaratltor only of the debt; 
by some thst he is a surety, and  by the larger number that 
he must be regarded p~irna facie as a jvint maker. 1 Danl. 
Weg. Inst. 713, and cases referred to in  notes. 1 Pars. 
~ b n t .  206 ; R u y  v. S'impson, 22 How. 341. There is however 
a general concurreuce of opinion that as between the imme- 
diate parties, their understanding of the obligation assumed 
may be shown by par01 proof of the facts and circumstances 
attending the transaction, aud the intention when ascer- 
tained will control and determine the liability. 1 Danl. 
Neg. Inst. § 710. 

I n  Baka. v. Robinson, 63 N. C. 191, the facts were very 
similar, and i t  appeared that tlle parties signing intended to 
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give the weight of their names as sareties for the maker 
and i t  was declared that they were "sureties liable to the 
plaintiff i n  the same manner as if their narues had been 
signed on the face instead of the back of the notes" 

The subject has undergone a thorough review by the su- 
preme court of the United States i n  Good v. Martin, 95 U. 
S. 90, and the true rule deduced from an examination of the 
cases announced in these words: " When the endorsement 
is in blank, if made before the payee, the liability tnust be 
either as an original promisor or guarantor, and parol proof 
is admissible to show whether the endorsenlent was made 
before the endorsement of the payee and before the instru- 
ment was delivered to take effect, or after the payee had be- 
come the holder of the same; and, if before, then the party 
so endorsing the m t e  rnay be charged as a n  original p~ovisor ; 
but if after the payee became the holder, then such a party 
can only be held as guarantor, unless the terms of tlie en- 
dorsement show that he intended to he liable only as second 
endorser, in which event he is entitled to the privileges ac- 
corded to such endorser by the coininercial law." 

The  right to introduce proof to explain the intent with 
wl~ieli the endorsement was made in order to fix tile endor. 
ser's legal liability, must be confined to the immediate par- 
ties to the  transaction and an intent cornmoil to both. As 
thus understood, the proposition is obviously correct. Tlle 
intent must be not only t l ~ a t  of the person signing but that 
of the person to whom the note is payable, arid the explan- 
ato1.y evidence is only competent In a controversy between 
them, and could 11ot follow and affect the security when 
transferred before maturity to a b o w  fitle endorsee for value 
and without notice. il/lenderd~all v. Uuzis, 7 2  N C. 150; H i l l  
v. Shields, 81 N. C 250. 

The legal effect of such a s ignil~g o ~ g h t  to be, and we 
think is, fixed and definite, when the security is assigned, 
and for like reasons should be, when, as i n  the pre3ent case, 
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i t  is delivered unexplained to the payee, and the legal lia- 
bility of the endorsers not left contingent upon an  unex- 
pressed and ul~known understanding among themselves. 
But however this may be, it is clear the evidence restrictive 
of the implied obligation must come from the parties who 
are charged. Not only was no sueh testimony produced, 
but the evideilce tended to show that the plaintiff accepted 
the note under the belief that the sikners were all sureties 
for the debt. The charge of the court was almost in  the 
very words upon which in Baker v. Robillson, supra, the de- 
cision was made, holding the endorsers responsible as sure- 
ties for the maker. 

We do not construe the statute, (Bat. Rev. ch. 10 $ 10) 
which declares an " endorsement unless i t  be otherwise 
plainly expressed therein shall render the endorser liable 
as s n r e t y  to any holder 7 7  as applicable to the presznt case. 
I t  extends to endorsers who are known as such to the com- 
mercial law, and through whom the legal title of the holder 
of the instrument is traced, but does not include those who 
not being in privity with the original contract simply write 
their names ~ l p o n  the back of it. 

It must be declared there is no error and the judgment 
is affirmed. 

No error. Affirmed. 

D. A.  McJIAHAN v. W. 0. MILLER, Aclm'r of A. 'P. Miller. 

Cfontruct, rigllts of pcmty to- Verdict- Thriance. 

1. Where there art, miitn:ll clepentlent ~tipnlations in a contract constitn- 
Ling tnr~trlal considerations and the plaintiff'in an action for a breach ic 

himself in default, he cnnuot recover ; but if defendant's conduct is 
such as to prevent perforrnarice on the part of plaintiE. the plaintiff may 
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then abantlon the contract and recover on the common co~knts in as- 
sumpsit. 

2. The plaintiff suet1 on a written contract ancl clefendant alleged terms 
not contained therein but existing in parol, and the jury found that 
the an i t t ed  terms alleged w r e  not of t l~em,  and that plaiutifY complied 
with tLe termq of the writing ant1 those drawn into issue 011 the ple:~d- 
ings ; Held, the vertlict was not inconsistent and the plaintiff is enti- 
tlecl to recover. 

3 In this caw tll? complaint allcgetl terms in tbc writing, and there was 
proof and the fact fouud of otlirr terms as to w'. ich there was no aver- 
ment  in the answer. 110 issne to the jilry, and no objection on the part  
of defendant; Beld, as the adverse party was not misled, the variance 
is immaterial. 

( D d n  v. Cowles, 7 Jones 290; Winstead v. Reid, Bnsb. 7G ; Jones v A  
Mial, ante 2.52, cited and approvec! ) 

CIVIL ACTION for Damages for breach of contract tried at 
Fall Term, 1879, of TRANSYLVANIA Ehperior Court before 
Graves, J. 

Verdict and judgment for plaintiff, appeal by defendant. 

The plaintiff was not represented in this court. 
Mr. Jcmes 1s Merrimon, for defendant. 

DILLARD, J. The plain tiff became lessee to defendau t's 
intestate of a tract of land for the year 1877 under a written 
lease, executed to him by the lessor which is referred to in 
the complaint and offered to be produced, or a copy thereof, 
whenever required. 

The  facts constituting the plaintiff's cause of action are 
that  he entered on the premises and did work of consider- 
able value in  and about preparations for a crop, and that de - 
fendant was to have furnished him a horse or mule and all 
necessary tools to make a crop, and also to furnish and haul 
upon the land, lime to manure the land at  the rate of twenty 
bushels per acre, and that defendant drove him off the land 
whereby he was damaged as to the work already done and 



JANUARY TERM, 1580. 319 

in respect of his clisappointment it] making a crop for the 
year. 

The  defence set up  by defendant is, that he execuled a 
wr~tteu lease signed by hii~lself only, a ~ l d  that there were 
te rn~s  of the leape for perforrn,lnue on tile part of the plain- 
tiff not mentioned therein, and while not dc i~ying  that ilre 
lime was to be hauled on the land by hi111 as alleged, he 
averred tilat i t  was agreed that p la i~ t i f f  was to burn t!te 
lime at  the kiln, and he failing to (30 so, the defendant 
therefore could not perform the contract of hauling or1 his 

; and as to the pion.-horse to be furnished, defendant 
(iiot denying that the llorse was to be furnisher) alleged that 
it wasstipulated that plaintiff was himself to work tlle horse, 
and not another, and he denies that he drove the plaintiff 
from the premises and prevented hirn from tnaking a crop. 

I t  is thus seen that tlle controverted facts msterial to the 
decision of the action were as to the duties of burning the 
lime by plaintiff so as to llave it ready to be hauled by de- 
fendant, and as to the use of the horse by plaintiff in person, 
(and not by another) which are alleged by defendant to be 
terms of the contract on the part of the plaintiff not con- 
tained in the written lettse, and denied by plaintiff. 

If these were duties resting on plaintiff, they were a ma- 
terial part of the contract, and if he failed and refused per- 
formance in these respects and the11 left the premises, he  
could not, being in default himself, recover for any work 
he had done. or for any alleged breach on the part of de- 
fet~dant. This  rule is founded on hones+y. A party to a 
contract cannot wilfully be in default himself in the per- 
formance of matters material on his part, and then abaudon 
the contract and t u r ~  rouncl a ~ ; d  have action to recover 
for  hat he may hare  done or for a breach of the other, 
caused by his own conduct. To allow this to be done, is to 
allow one to do wrong himself in the first instance, and 
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then to take advantage of it by a recovery for a breach by 
the other party, i;itluced and brought about by his own act. 

If; llowerer, tliese duties were riot owed by plaintiff, but 
defei~darit was hi~nself to burn and haul the linie on the 
fields, and also to furnish a horse to cultivate the farm with- 
out ally restrictioll to be used by the plaintiff alone, ar?d 
tllv defc!idant, on pretence of these terms, refused to fulmish 
the lime arid the I~orse, they were necessary parts of the 
contract, and his default in these respects authorized the 
plwiutiff ill law, if not driven out, to hold the contract as  
abandoned by defendant, and to sue to recover damages fur 
what he had done, and h i s  losses occasioned by the default 
of the defendant Dula v C'ozoles, 7 Jones, 290 ; TYinstcacl r. 
Reid. Bust) 76, and ni tes to Cuttel* T. Powell,2 Smith's Lead- 
ing Cases, 13. 

M'ith a view to ascertain how these controverted facti 
were, His  Honor subn2itted issues to the jury and in re- 
sponse thereto they found : 

1. That  there was a N-ritten lease. 
2. That  the lease did not contain all the terms of the 

contract. 
3. That  i t  was not a part of the contract that plaintiff wap 

to burn the lime. 
4. That  i t  was not a part of the contract that, the plaintiff 

was to plough the horse himself. 
5. That  plaintiff cornplied with the undertaking on his 

part. 
6 That  defendant's intestate failed and refused to comply 

wit11 his agreer~~ent .  
7. That  plaintiff sustained damages to the sum of f i f t~ -  

dollars. 
Upon the return of the verdict the defendant moved for 

a new trial and afterwards in arrest of judgment, on the 
grounds that the verdict of the jury was inconsistent and 
contradictory; that the complaint did not set out the con- 



JANUARY TERM, 1880. 321 

tract but only a part of it, and for a variance between the 
contract alleged aud the one proved ; and on the further 
ground that the complaint did not state facts sufficient to 
constitute a cause of action, in  that  i t  slated no  considera- 
tion for the lease, and no averments of a readiness and wil- 
lingness to perform the contract on plaintiff's part. I n  the 
refusal to grant a new trial and to arrest the judgment, the 
error of the court is alleged to consist. 

We are unable to see that the verdict of the jury was 
liable to the objection of inconsistency. The coniplaint 
was on the written lease referred to and offered to be pro- 
duced, and that contained stipi~lations on both sides. And 
the answer of defendant alieged and particularized two 
terms of the contract existing in  parol. The jury found 
there were terms of the contract not contained in the mrit- 
ing, but that the omissions alleged by defendant were not of 
them, and they found that plaintiff had co~nplied with the 
agreement on his part. The fact found of compliance by 
plaintiff with the agreement is not to be understood as a 
finding with regard to the alleged terms omitted from the 
lease (as to which there was no allegation or proof), but 
with reference merely to the terms as set forth in  the writ- 
ing  and those drawn into issue by the answer of defendant. 
Thus understood there is no inconsistency in the verdict. 

As to the variance between the allegations of the com- 
plaint and the proof: I t  is true the complaint alleges the 
terms contained in the written lease only, and there was 
proof and the fact found that there were other terms, but as 
to the omissions the defendant made no averments in his 
answer and asked no issue to the jury, nor was any objec- 
tion made on that account at  the trial. The code (section 
128) provides that no variance between the allegation in a 
pleading and the proof shall be deemed material, unless i t  
shall have actually misled the adverse party in  maintain- 
ing his action or defence on the merits. Here, although 

21 
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there were terms not set out in the complaint, the defend- 
ant set up but two, and made no point as to any others 
either in his answer or at the trial by may of objection to 
the evidence, or by request of instructions from the court 
on account of the evidence, and it not appearing that de- 
fendant did or could have suffered a prejudice, i t  was not 
error to refuse a new trial or to arrest the judgment for that 
cause. 

.4s to the objection that the complaint alleges no consid- 
eration for defendant's agreement: We think the entry of 
plaintiff on the premises and the work done towards mak- 
ing the crop and the rent agreed to be paid, are sufficiently 
staked to make the contract obligatory on defendant. And 
as to the point that no averment is made of a readiness and 
offer by plaintiff to perform his contmct: We think the 
refusal of defendant to furnish the lime and horse and the 
driving of plaintiff off; were so inconsistent with the duty 
and right of defendznt under the contract, and so hindered 
perforn~auce by plaintiff, as i n  law to amount to an aban- 
donment of the contract by defendant, and to authorize the 
plaintiff to yield to the necessity thus forced upon him? and 
to sue for damages without any f ~ ~ r t h e r  offer to go on with 
the contract. Dula v. Cowles, supra ; Joqhes v. Jlial, ante 252. 

There is no error, and the judgment of the conrt below is 
affirmed. Let this be certified, 

No error. Affirmed. 
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LISTON SIMPSON and others v. JOHN A. JONES ,  Adm'r of John 
Jones. 

Jurisdiction-Probate Court-Removal of Administrato~. 

1. Under the act of 1877, chapter 297, the probate judge has jurisdiction 
of a proceeding to remove an  adn~inistrator notwithstanding the abro- 
gation of article four, section seventeen, of the constitution. 

2 .  Where an  administrator had an  adverse personal interest in an  action 
agaiwt  himself as administrator and made no defence to  the same; 
Helcl, that  upon petition by the clistribntees of the estate, alleging that 
there was a valid defence to the action which they desired to set LIP, 

'the aclnlinistrator was properly removed. 

(Hunt v. Sneed, 64 N. C., 180 ; Taylor v. Biddle, 71 K. C'., 1 ; In re Brinson, 
73 N .  C., 278 ; R. R. Co. v. Wilson, 81 N. C., 223 ; Armstrong v. Stowe, 
77 N .  C., 360 ; Barnesv. Brown, 79 N .  C., 402 ; Fkmming v. McKesso,~, 
3 Jones Eq., 316, cited and approved.) 

APPLICATION for the Removal of an Administrator heard 
on appeal a t  Spring Term, 1879, of NEW NANOVER Superior 
Court, before Seymour, J. 

Upon the facts set out in  the opinion of this court, H i s  
Honor ordered the case to be remanded to the probate court 
to the end that  the defendant administrator be removed and 
a suitable person be appointed in his stead, and from this 
judgment the defendant appealed. 

Messrs. A .  T. & J. London, for plantiffs. 
Mr. D. J. Devane, for defendant. 

SMITH, C. ,J. The action commenced before the probate 
.judge has for its object the removal of the defendant from 
his office as  administrator of John Jones, deceased, for causes 
assigned in  the complaint. To a part of the defendant's 
answer the plaintiffs demur, and from the judgment dis- 
missing the proceeding, appeal to the superior court. 
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Upon tlne trial of the cause in that court, trial by jury 
being waived, the court finds the following facts : There is 
an  action pending i n  the superior court of Pender, at  the 
instance of Bruce Williams, administrator, de Donis non, and 
others against the defendant, as administrator, upon an 
xlleged liability of his inte~t~ate,  in  which he has an adverse 
personal interest in  the result and expects to share in the 
fruits of recovery, to be recovered out of his intestate's estate. 
He has caused no appearance to be entered in the action, 
and rnakss no defence thereto. There is a defence to the 
suit which the plaintiffs and other distributees of the intes- 
tate, in good faith, desire to be set up, i n  opposition to the 
claim, and passed upon, and i t  cannot be made available 
except by a se1)arate answer of the defendant. 

The court thereupon adjudged that the defendant be re- 
moved from his ofice and ordered the cause remanded to 
tile probate court to the end that the removal be there en- 
tered of record, and mother  be appointed in his stead, From 
this ruling the defendant appeals. 

1. The jurisdiction of the probate judge, and his right to 
make the removal upon a showing of dereliction of duty, 
ui~fitness or other sufh ient  cause, is fully established by the 
references i n  the brief of the plaintiffs' counsel-C. C. P., 
ff 470 ; Hunt v. #/teed, 64 N. C., 180 ; T a y l o ~  v. Biddle, 71 N. 
C., 1 ; I n  1.e Brinson, 73 N. C., 278. These cases were decided 
under the constitution of 1868,Art. IV., 5 17, which specially 
defines the jurisdiction of the clerk acting as probate 
judge. This section does not appear in the atnended consti- 
tution of 18'75. a n d  the diikibution of the judicial power, 
not pertaining to the suprcme court, is vested in  the 
general assembly by Art. IV, 12, its substitute. The  
law however remains in force by virtue of the act which 
declares that " the jurisdiction and powers of the superior 
courts and courts of justices of the peace shall be in all re- 
spects the same as those granted to and exercised by them 
respectively before the first day of January, 1877, except as  
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the same may be modified, extended or altered by acts 
passed at  the present session of the general assembly." Act.; 
4876-'77, ch. 287. 

2. The next point to be examined is the sl~fficiency of the 
grounds of removal. The facts found are at  variance with 
the statements in the answer ancl show it to be untrue and 
illusive. The defendant is under the bias of an  interest in 
opposition to that of the estate he represents, in liolcling a 
note to the payment of which he expects part of the moneys 
that may be recovered out of the estate will be applied ; and 
its influence is seen in his inattention to the suit and his 
neglect of preparation to resist it. The trust fund is thus 
without a protector, and interest is arrayed against fidu- 
ciary obligation. In  the words of the opinion i n  A? C. R. 
R. C'o. v. Wilson, 81 N. C., 223 : " The law frowns upon any 
act on the part of a fiduciary which places interest in an- 
tagonism LO duty, or tends to that, resuit." The distrihutees 
are entitled to have an efficient defence to the action maJe 
in both answer and proofs, and it is apparent tlle defendant 
has not come up  to his measure of official obligation. 

"The  chief safeguard and the one most relied on." says 
RBADE, J., speaking of personal representrtives and the 
causes of removal, " is  +tegrity, shown by an open hand,  
full and accurate accounts and frequent reports." Arm- 
strong v. Stowe, 77 N. C., 360. And RODMAIS, J., in reference 
to the removal of an executor uses this language : " Insol- 
vency, whether known to the testator or not, coupled with 
a continued disregard of duty, even if not fraudulent or 
negligent, certainly shows that the trustee is unfit for his 
office, that the interests of his cestuis pue trust are not safe in 
his hands, and that he ought to be removed, or at  least re- 
quired to give bond," k c .  Barnes v. Brown, 79 X. C., 301. 
See also clle remarks of BATTLE, J., i n  F h n l i n g  v. ~?fcIiesson, 
3 Jones Eq., 316. 

I t  must be declared there is no error i n  the ruling of 
His  Honor, and the judgment is affirmed. This will be cer- 
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tified i n  order that the cavlse may be remanded to the pro- 
bate court for further proceedings therein according to law, 
as declared in this opinion, and it is so ordered. 

.No error. Affirmed. 

M. P. PEGKAX and others v. JOHN %IiI. ARXWRONG, Ad9nw, 

A~~lsdiction-St~perior and Probate Courts-Practice-Injuttc- 
tion. 

1. Under the act of 1877, ch. 241, 6, the superior courts have concur- 
rent jarisdiction with the probate courts of actions to compel an ad- 
ministrator to account, and other actions of like nature. 

2. The doctrine t,hat relief can be had against a bond for the payment 
of the purchase money for land sold under decree of the probate coi~rt 
only in that court, applies only where the party asking relief is a party 
to the proceecling, and where the relief sought is against the jndgnlent. 

3. Where the plaintiff and defendant as administrator of A mere judg- 
ment creditors of the executors of B, and afterwarcls the defenrlant 
became administrator cl. b. 11. of B and obtained judgment up011 a 
note executed by the p~irchasers of certain land (who bought for the 
hencft of plaintiff,) sold for assets in tile probate conrt, and plaintifk" 
alleged that clefendant threatened to collect andappropriate the whole 
of the fund to his jnclgment as administrator of A ; It was held, not to  
be error for the superior conrt to order an account of the administra- 
tion of B's estate by the clefendsnt, and upon plaintiff's paying into 
court the amount of purchase money, costs, &c., to restrain the de- 
fendant from clisposing of the fund until the hearing. 

(Hayzoood v. Haywood, 79 N. C:.. 4% ; Bmt fon  v. Dncidson, I d  , 423 ; Pat- 
terson v. Miller, 72 N. C., 516; Bullard v, Ki@ntrick, 71 N. C., 281; 
SouiA dl  v. Shieldu, 81 N C , 23 ; Ransom v. XcC'lees, 64 N .  C., 17. 
cited and approved.) 

APPEAL from an Order made at Fall Term, 1679, of Gas- 
TON Superior Court, by Buxton, J. 
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The executors of Larkin Stowe qualified in 1857, aud as 
such, sold the property aud got in all the assets and paid 
off, it is alleged, all the debts of their testator, except a large 
debt to one Wiisoii now owned by the plaintiff, Pegram, 
and one other i n  favor of defendant Armstrong as adminis- 
trator of J. X. Ford, on a guardian bond on which Larkin 
Stowe was a surety. 

Both of these debts were reduced to judgment against the 
executors of Larkin Stowe a t  the same term of the court, 
arid they filed their petition in the probate court for a license 
to sell theland for assets, and pending the proceedings they 
were removed from office, and the defendant Arrnstrong be- 
came administrator de bonis non with the will aunexed. 
Said Armstrong as administrator of Stowe, connected Ilim- 
self with the special proceeding to sell the land, and pro- 
cured a decree of sale, aud at  the sale one Craig became the 
purchaser for Pegram and gave his bonds with one Gnlick 
as surety for the purchase money, and against them a surn- 
mary judgment wac, entered by a motion in the cause. 

The said Craig and Gulick being about lo be pushed by 
execution to pay the judgrneiit entered against them, Pe- 
gram tendered to the defendant as administrator of J. N. 
Ford, not the whole amount of the purchase money, but  
only the ratable part on a division of the fund between his 
judgn~ent  and said judgment assigned to him by JVilson, 
claiming to be entitled to retain the balance in part of tlie 
Wilson judgment, but the defendant refused to accept the 
sum tendered. Thereupon this suit was brought to have an 
account of defendant's administration of the assets of 
Larkill Stowe, and iu the meantime to enjoin the collection 
of the judgrnent for the purchase money, on the allegation 
that he, Pegran:, was entitled to at 1e:ist his proportional 
part thereof on his judgment, and that defendant had re- 
fused a ratable division of the fund and had threatened to 
appropriate by right of retainer the whole proceeds of the 
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land  sale to the debt due  to h i m  i n  his character of admin-  
istrator of Ford. 

A t ~ m p o r a r y  restraint was ordered, and defendant an- 
swered, alleging illat there was anotller liability against t h e  
estate. We denied a n y  threat to appropriate the  money to 
his debt as administrator of Ford,  and  averred his purpose 
to administer according to law, accompanied with a n  aile- 
gation of the  solvency and sufficiency of hitnself and sure- 
ties to secure every creditor against his devustcnvit or malad- 
ministration. 

A t  fall term, 1879, the  court overruled t l ~ e  motion to dis- 
miss on the g r o u i ~ d  of a want of jurisdiction, and  i t  appear- 
i n g  that  the  main point i n  controversy between the parties 
was as to the  priority of their respective judgments i n  the  
assets of Stowe's estate, a n  order was entered dissolving the 
res t ra inir~g order previously obtained unless all  the  pur- 
chase moue j  and interest, cornmissior~s and cost of suit  were 
paid into  court within ten day" , :~nd  if so paid, tllen con- 
t inuing the  injunction to the  hearing, and directing t h e  
clerk to take and report an  account of the debts and assets 
of the  estate. F rom t h e  refusal of the  judge to dismiss the  
action, alld the  interlocutory older of conditional dissolu- 
tion of the  injunction, and for a n  account of the debts a d  
assets of the  estate, the  appeal is taken by defendant. 

Messrs. TV P. Byw.m and  8. Burwell, for p la in t i fk  
Jiessw. JV~lson &  ̂ Son, fur defendant. 

DILLARD, J., after stating t h e  case. T h e  appeal preson ts 
t h e  points, that  the  superior court had not jurisdiction of 
the  action, and if i t  had, then i t  wits error i n  the court to  
continue the injunction conditioi~ally, and make a n  order 
of acco~int  of the  assets and debts against the  estate. The 
superior court had jurisdiction of the  action. By article four, 
section twelve of the  amended constitution, the  legislature 
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was empowered to redistribute and apportion jurisdiction, 
not belonging to the supreme court, among all the other 
courts then existing or thereafter created as they should 
deem best. Under this authority the legislature, by tile act 
of 1876-'77, ch. 231, enacted that  in  addition to the remedy 
by special proceedings, actions against executors, adminis- 
trators, collectors and guardians might be brought origi- 
nally in the sup6 rior court at  term,with competent power in 
the court to order accounts, adjudge the applicatiou of the 
assets, and to grant any relief the nature of the case might 
require. 

The  legal etTect of this legislation, as settled by construc- 
tion of this court, was to give the snperior courts the same 
jurisdiction over a-tions like the plaintiffs' as before that 
time was vested in the probate courts. Hnywood v. ffiyzoood, 
79 N. C., 42, and Bratton v. Dnvidson, Id., 423. The probate 
court confessedly had jurisdiction at  the suit of a creditor Lo 
compel an administrator to account, and to direct the appli- 
cation of the assets to the debts of the estate, and clezrly had 
jurisdiction of the matters of this action. Since the act of 
1876-'77, the superior court has a concurrent j~ii.istiiction 
i n  actions of the class mentioned in the act with that of the 
probate courts, and therefore in  this view of the question 
there was no defect of jurisdiction. 

But it is insisted that though thesuperior court h ~ d  juris- 
diction generally over actions such as the plaintiffs', i t  is 
excluded in this case, because relief might be had against 
the judgment on tile bond for the purchase money in  the 
probate court, and if so, then the relief could be olutalned in 
no other court. That is true in  cases in which the doctrine 
applies. I t  applies only when the party asking relief is a 
party, and when the relief sought is against the judgment. 
Here, Pegrain is no party to the judgment in the probate 
court, nor does he ask any change or modification thereof, 
but  seek?, conceding its validity, to prevent an  unconscien- 
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tious application, as he alleges, of the fruits of the judgment 
to defendant's debt against the decedent in exclusion of all. 
participation by him. This relief could not be had in the 
probate court, both for want of power in  that court to grant 
an  injunction, and because i t  does not come within the 
scope of a petition for license to sell land for assets. And i t  
is nol con~petent by motion in  the cause to change its char- 
acter into a cause for settlement and distribution of the 
assets among the creditors of the estate. 

I t  i t  next objected that Pegrat~l's judgment is a legal de- 
mand, and being such, neither a court of equity nor the 
superior courts, exercising equitable powers, will entertain 
a suit in  any other form than a creditor's bill. 

The jurisdiction of the probate courts under Bat. Rev., 
ch. 45, 5 73, is exerciscd in the proceeding of a single credi- 
tor as well as on a petition, in form a creditor's bill. Every 
proceeding for settletnent of an  estate, in  that  court, is neces- 
sarily a creditor's bill, and i t  is so held in  the cases of Pat- 
terson v. iWiller, 72 N. C., 516, and Ba l l ad  v. Kilpatrick, 71 
N. C., 281. So in the superior courts, concurrent powers 
are given, and from the general words of the grant,  a suit 
of a single creditor involving an ~ c c o u n t  is necessarily a 
creditor's bill, and may be proceeded on as such, or be con- 
verted into one by amendment. Even under the equity 
system, on the suit of a single creditor for payment of his 
debt and for account, if the administrator answered admit- 
ting assets, a decree was made for h im;  but if in the answer 
debts of higher dignity were alleged to exist, then the suit, 
although not in form a creditor's bill, was proceeded with 
and treated as one or co~lverted by amendment iuto a credi- 
tor's bill. 1 Story Eq., 546, and note 1 ; Att'y Gen'l v. Comth- 
zuaite, 2 Cox Chan. Rep., 44 ; Thompson v. Brown, 4 Johnson's 
Chan., 619; BcKay v. Green, 3 Johnson Chan., 56 ; Southall 
v. Xlzields, 81 N. C., 28. 

The question of jurisdiction beiug disposed of, i t  remains 
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to consider of the error alleged in the order of account and 
the continuance of the inj~znction to the hearing : The de- 
fendant, by his acceptance of letters of administration on 
the estate of Larkin Stowe, assumed the duty to get in hand 
all the assets of the estate, including any surn unaccounted 
for by tile original executors, and to apply the same to the 
debts of the estate according to their dignity, in this case, as 
prescribed by law in administration granted prior to July 
lst,  1869. The application for injunction rested on the 
claim of right in plaintiff to have the account taken and the 
assets, including the purchase money due for the lands, ap- 
plied to his debt wholly, or pro rata between his judgment 
and the one dne to defendant on a breach of a guardian 
bond. I t  was claimed that Larkin Stowe was merely a 
surety on the guardian bond, and that the breach in which 
the recovery was effected was not until a long time after 
Larkin's death, and so the plaintiff having a specialty debt 
due by bond under seal had a priority entire over the con- 
tingent liability on the guardian bond ; or a t  the least had 
the right to a ratable participation therein, and that in 
either case he shoulcl not be required to pay over to defend- 
ant a sum of money which in point of duty he should hand 
back to him. 

How the law, applying to the question of priority or equal 
participation, is, we will not decide, as the case is not before 
us in  such form as to enable us to assume what facts may 
be developed i n  the further progress of the cause; but we 
sustain the judge, continuing the injunction on the condi- 
tion of the money being paid into court, on the ground that 
the plaintiff should not be compelled to part with his money 
to the defendant, until the question made as to their respec- 
tive rights shall have been determined at  the regular hear- 
ing. 

His  Honor coupled the order of account and continuance 
of the in ju~lc t ior~  with the pre-requisite of putting the whole 
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money and interest, and commissions and all costs of the 
action under the control of the court, by Pegram, and here- 
in all defendant's rights personally, as well as the represent- 
ative of Ford's estate, are made secure. As to the ultimate 
decision to be made as to the application of the fund, i t  is 
not unreasonable that defendant should abide the final 
hearing of the cause. See Ransom v. iKcClees, 64 N. C., 17. 

There is no error and the judgment of the court below is 
affirrrled, and this wiIl be certified to the end that the cause 
may be proceeded with. 

No error. Affirmed. 

Practice- Appeal Bond- Time of Filing. 

A11 appeals will be dismissed on motion of the adverse col~nsel when the 
appeal bond is )lot filed within tell days from the rendition of the 
j u c l g ~ n e n t  appealed from, u~iless there is a waiver on the record or in 
writing. 

(Wade  v. Ciiy of Nom Berne, 72 N. C., 496, cited and approved ) 

CIVIL ACTION tried a t  Spring Term, 1879, of MECKLEN- 
BUEG Superior Court, before Kerr, J. 

Verdict and judgment in favor of plaintiffs, and the de- 
fendant appealed. 

Mr. A. Burwell, for plaintiffs. 
Messrs. Wilson & Son, for defendan t. 

ASHE, J. Upon the hearing i n  this court, the plaintiffs' 
counsel moved to dismiss the appeal, on the ground that 
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the appeal bond was not filed within the time required by 
law. 

A s  appeals from the record the judgment was rendered 
on the 3rd day of March, 1879, and the appeal prayed for 
and granted. The appeal bond bears date March the 20th, 
1879, and there is an endorsement on the back of the bond 
by the clerk of the court that the bond was filed on the 29th 
day of April, 18'79. Taking either date as the time of filing 
the bond, it was not done within ten days from the recdi- 

I tion of the judgment appealcd from, as required by law, 
and i t  does not appear from the record that there was any 
agreement between the counsel, waiving the time of com- 
plying with the rule. ' I tnde v. City of New Berrte, 72 N. C., 

I 
498. 

I This court has established the rule that all appeals will 
be dismissed, on rnotion of the adverse counsel, when the 

I appeal bond is not filed within the ten days from the rendi- 
tion of tlle judgment, unless there is a waiver on the record 

I or in  writing. This appeal must therefore be dismissed. 

I 
Let this be certified. 

i PER CURIAM. Appeal dismissed. 
I 

Same point derided in Wadsworth v. Carroll ftom Craven, 
(case not reported in  f d l )  at  January Term, 1879, citing and 
approving n7ade v. City of hTew Berne, 72 N. C., 495, as fol- 
lows : 

DILLARD, J. This was a n  action for breach of covenant 
of seizin, and the plaintiff by a motion in  the cause sought 
a n  injunction to the sale of the premises advertised under a 
mortgage, and the plaintiff being- dissatisfied with the or6er 
of the judge below appeals to this court. The defendant 
inovecl to dismiss the appeal on the ground tshat there is no 
case of appeal, and that the appeal bond filed was not filed 
within the time prescribed by law, and the plaintiff moved 
for a writ of certiorari to bring up the appeal. 
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On looking into the record, we find the appeal was taken 
and notice given on the 10th of September, 1878, and an  
appeal bond was executed and filed otl the 1st of October, 
and there is no case of appeal. I11 Wude v. City of New 
Beme, 72 N. C., 498, this court decided that if an appeal 
bond is not given within ten day from the rendition of the 
judgment appealed from, the appeal will be dismissed, and 
we adhere to that rule. The appeal is dismissed, but 
with leave to plaintiff to move for a certiorari, on laying 
proper ground therefor to bring up the case for review. 

PER CUHIAM. Appeal dismissed. 

SAMTJEL CALVERT v. XICHOLAS PEEBLES, 

Subrogation-Practice-1Wodifyin.y Judgment. 

1. The right of a surety who has paid the debt of his principal to be snb- 
stitnted to all the rights, liens and securities which the creditor held, 
can only be asserted by a civil action, co~nn~enced by the service of a 
summons. 

2. When this court announces by its clecision that there was no error in 
the judgment of the court below, that court has no right or power to 
modify that juilgme~~t, on mere motion, in any respect. It can ollly 
be done by a direct proceecling, alleging fraud, imposition or mistake. 

APPEAL from an order made at  Chambers in Tarboro on 
the 22nd of October, 1879, by Avery, J. 

On the 6th of March, 1565, the defendant was appointed 
guardian of Mildred Peebles and others, and t l ~ e  plaintiff 
became one of the sureties on his guardian bond, and a n  
action was brought against the principal and sureties and 
judgment recovered against them upon the bond a t  ......... 
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term of the  superior court of Northampton county for the  
sum of fifteen thousand three hundred and t h i r t j  seven 
doI1ars and twenty-eight cents. Execution was issued 
thereon and the plaintiit was con-ipe!led to pay the  sum of 
eight thousand six hunclred and one doll:m and  eighty- 
four cents as surety to defendant. And afterwards the  
plaintiff brought  a n  action for the  said s u u ~  so paid by h i ~ n  
against the  defendant, a t  spring term, 18'78, of said court, 
recovered a ju(1grnent i n  said actio~l for the sum of eleven 
thousand four hundred and fort>--eight dollars and thirty 
cents, with interest on the said suin of eight thousand and 
odd dollars, from which judgment the  defendant appealed 
to this  court, where i t  was held there was no  error i n  t l ~ e  
judgnlent below. See same ease SO K. C ,  334. And when 
t h e  decision of this court mas certified to the  court below, 
the  plaintiff had served on R. B. Peebles as the attorney of 
the  defendant, a notice of which the  following is a copy : 

" To R. B. Peebles, Esq., attorney for N. Peebles : Sir,- 
You are hereby notified tllat as attorney for the plaintifl, 
Samuel Calvert, i n  the  above entitled action, we shall  move 
before H i s  Honor  A. C. Avery, judge of the  superior court, 
a t  chambers in  Tarboro, Edgecombe county, on Tuesday the  
22nd of October, 1879, a t  eight o'clock p. m , to conform the  
judgment heretofore rendered a t  spring term, 1578, of 
Sor thampton  superior court, to the  judgment and opinion 
of the  supreme court in  this  case; to reform a n d  amend t h e  
said judgrnent of spr ing term, 1578, in accordance with the  
records in said suit, and in  the original suit  in  which the  
recovery was had against the  defendant above named, a n d  
tlie plaintiff a n d  others, a s  sureties, upon which juclgrnent 
i n  the  last inentioned suit  the  money was recovered out  of 
this plaintiff as surety, which he  has i n  the present action 
recovered against t h e  defendant, the  guardian, N. Peebles, 
so as to enable the  plaintiff to enforce said judgment  of 
spring term, 1878, against the  property of the  defendant, N. 
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Peebles, so far as the said records and pleadings and 
said opinion and judgment of the supreme court shall au- 
thorize ; showing, first, that  plaintiff is entitled to the same 
without regard to the homestead of defendant; and second- 
ly, this notice is in renewal of a motion made before Judge 
Avery for the same purpose at  fall term, 1879, of North- 
ampton superior court, and not then acted on by the court 
by reason of objections then made by you for want of notice." 
Signed by plain tiffs' attorneys. 

Upon the return of this notice executed on R. B. Peebles, 
the defendant's attorney, there being no answer filed, on 
motion i t  was adjudged by the court at  fall term, 1879, first, 
that plaintiff recover of defendant the sum of $11,448.30, of 
wl-lie11 $8,601 84 is principal money, with interest from the 
20th of May, 1878, being the sum for which Judge Seymour 
rendered judgment in  this case a t  spring term, 1878, of said 
court, and for costs ; secondly, i t  is further adjudged that 
plaintiff herein is subrogated to the rights of the plaintiff 
in  a judgment of the supreme court, rendered a t  June term, 
1872, (67 N. C., 97,) i n  the case of the state on relation of 
W. R. Cox, solicitor, against Nicholas Peebles, Edmund 
Jacobs, Samuel Calvert and Henry Boone ; and also to the 
rights and credits of the plaintiff i n  a judgment rendered a t  
spring term, 1872, of this court, wherein the state on rela- 
tion of W. R. Cox, solicitor, to the use of Mildred Peebles 
was plaintiff, and Nicholas Peebles, Edmund Jacobs, Sam- 
uel Calvert and Henry Boone, were defendants, for $15,- 
33'7.28, with compound interest thereon till paid and for 
costs and expenses of said action, which rights accrued to 
said plaintiff by virtue of said judgment; and plaintiff is 
entitled to the benefit of any  lien which the said plaintiff 
acquired by means of said judgment against said Nicholas 
Peebles to the extent of $11,448.30 with interest on $8,- 
601.84 from the 20th of May, 1878; thirdly, i t  is further 
adjudged that defendant is not entitled to the benefits of 



any homestead or personal property exemption provide8 
for in the constitution of '68, nor in  any amendment there- 
to, as against this judgmeilt. From this order the defend- 
an t  appealed. 

Messrs. Tlios. lit. Mnson and Mulle~ir & Xoore, for plain tiff. 
MY. R. B. Peebles, for defendant. 

ASHE, J., after stating the case. This is certainly a case 
of the first impression, and it, is only necessary to make a 
statement of the proweding had in the court below to show 
its extrajndicial character. The plaintiff brings an action 
to recover a sum of money which he had paid as surety for 
the defendant (an action of asstunpit according to the former 
practice) and obtains a judgment for the specific sum sued 
for, from which judgment there is an  appeal to this court 
where i t  is held there was no error in the jadgment below; 
and upon the receipt of the certificate of the clerk of this 
court, the court below, upon notice served on the attorney 
of the defendant, proceeds at chambers i n  another county in 
accordance, as i t  is said, with the decision of the supreme 
court at  January term, 1879, to adjudge that the plaintiff 
be subrogated to the rights of the plaintiff it1 a judgment of 
the supreme court rendered at  June  term, 1872, and also to 
a judgment in the superior court cf Nortlmrnpton county ; 
that  the plaintiff' is entitled to any benefit of any lien whicl~ 
the said plaintiff acquired hy means of such judgments to 
the extent of $11,448.30, and that the defendant is not en- 
titled to the benefit of any homestead or personal property 
exemption. I t  seems to be a summary mode adopted to get 
at  the homestead and personal property exerxlption of the 
defendaut, by a practice unwarranted by any authority ot 
law known to this court. Under the former practice, a 
surety who paid money for his principal could be substi- 
tuted to all the rights, liens and securities which his princi- 

22 
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pal held ; but it could only he clone by a regular bill in 
equity brought for that purpose. And siuce, by section 
one, article four, of the constitution " the distiiictiou between 
actious at  law and su'ts in equity and the forms of such 
~ ~ c t i o n s  e n d  suit? are abolished, arid there is but one form of 
action for the enforcement or protection of private rights, 
or the redress of private wrongs, wi~ich is tlenomi~lated a, 

civil action," the enforcement of an equitable rjgllt, as that, 
of subrogation, can only be unsilltained by a civil action. 
h d  by the code of civil procedure ( Q  70) civil actions in 
the buperior courts of the state shall be commenced by a 
iulnmons. But in our case thc-re was no summons, no corn- 
plaint, no proof, no allegation, no  pleadi~lg, nothing upon 
which to foui~d ttie jndg~rlent rendered. 

We c:ni~ot ut lderstud wLat is meant by the court below, 
in yrofrssillg to r~forrn the judgment ill that court, in ac- 
cordance I\ it11 t!~e opi~ior i  of this court. I n  that opinion 
there was not the remotest i l ~ t i l ~ a t i o n  made that  the plain- 
tiff was entitled to be subrogated to the rights of the plain- 
tiff in any  action whatever, or tljat he was entitled to any 
lien on the property of the defendant, or that the defend- 
ant  had no riglit to his homestead or personal property ex- 
emption. There is n u t h i ~ g  in the opinion of tliis court 
from which even by the most liberal construction such in- 
ferences could be drawn. When this court announced by 
its decision that there was no error in the judgment of the 
court below, that court had no right or power to modify 
that judgment in any respect. I t  could only be done by 
direct proceeding allegiug fraud, mistake, irnposi tion, kc. 

The judgment, from which tliis appeal is taken is not ac- 
cordiug to the course and practice of the courts. I t  was irreg- 
nlar, and sliould have Lee11 set aside upon the exceptions 
taker1 by defendant's co~~nsel .  Tllere is error. Let this be 
certified to the superior court of Northan~$qti county. 

Error. Reversed. 
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'JULIA A. COBT,E and others V. DAVID COBLE Atlm'r.. 

8.  While ttnt form of an i s s ~ ~ c c a n n o t  be commrniled which srib~nits to the 
jury a series of dternntive propositions mhicli sl~oultl h:ire been srpn_ 
rately preseuted. yet, if the case be suc l~  t11:lt an  ilffirrnntive &nsn-et. to  
noy one of t l ~ e  propositions entitles the phintiff to relief, no esccptioil 
thereto can be snstai~ied. 

2 .  The admissions of an ~dmillistmxtor, made before he was completely 
clothed with that trust, cannot he received a p i n s t  him in his represen- 
tative capacity. 

;Ream v. Froneberger, 7 5  N. C.. 510; I'b'n,~ncv, V. k8cBride. G I  N. C., 533 ; 
,Way v. Little, 3 Ired., 27 ; Ytuhu f t  v. Moore, 4 Dev. & Bat., 12.2, cited, 
diiting~~ialled and approved ) 

CIVI~,  ACTION tried at Spring Term, 1879, of G U I L F ~ R D  
Superior Court, before Brizton, J. 

Samuel Coble died intestate in April, 1862, being the 
owner of a large real and personal e+tste and owing but few 
debts, IT. A. Coble and 65T. R. D e m y  took out special let- 
ters of admillistration upon his esbts ,  amci subsequen~ly 
they, together with David Cobl+, received general letters of 
administration. After a partial administration of the estate, 
Denny was appointed and qualified as guardian of the plain- 
tiffs, who are the minor chilclrenof the intestate,SarnuelCoblc. 
U'hile Denny was guardian, he bought a tract of land from 
one F. W. Shaw a t  the price of t v o  thousand dollars, and paid 
for the same in corif'ederate money, (alleged to be tlie fnnt l s  
of his ~ a r d ~ ) ,  takir:g a deed to himself, and afterwards re- 
rignecl his guardianship, and W. M. Rlebane was appointed 
i n  his stead. Denny died insolvent in  1866, tlie defendant 
\-vras appointed his administrator, and  the sureties upon h5s 
- 

*Dillard, J.. having been of counsel did not a t  01; the hearing of this 
case. 
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(Denny's) bond are also alleged to be insolvent. The said 
land was sold by Denny to one Peter Shoe for four hundred 
dollars iu November, 1865, aud the bond of said purchaser 
to Denny was to be delivered to the guardiaa of plaintiffs, 
but  this was not done, and the defendant as administrator 
of Denny has collected the same by suit against the maker 
and a sale of said tract of land. This action is brought to 
recover the proceeds of the said sale, claimirlg i t  to be the 
property of the wards. 

The  answer denies that the money used i n  the purchase 
of the Shaw land belonged to Denny, as gmardian, or as co- 
administrator, and dennarlds proof of the matters alleged iim 
the complaint. 

The  following issue was submitted to the jury : Was the 
Shaw land bought by Denny with his ward's money, or with 
money which had been substituted for theirs, or with the 
proceeds of property which had been substituted for their 
money? 

The  exception which cnrlstitutes the basis of the decision 
of this court is as follows : Upon the trial of the issue, the 
plaintiffs' counsel iutroduced the written evidence of the 
defendant, David Coble, taken before a corrin~issioner ap- 
pointeci to take an account of the adtninistration sf said 
Samuel Coble's estate, in an  action brought by his next of 
kin (including the present plaintiffs) against W. A. Coble 
and David Coble, as surviving administrators, in which 
action the defendant was examined as a witness, and his 
evidence reduced to writing by the commissioner and signed 
by the defendant. The evidence was objected to, objection 
overruled, and defendant excepted. The jury responded to 
the issue in  the affirmative, judgment for plaintiffs, and ap- 
peal by defendant. 

iWr. Thos Rllfin, for plaintiffs. 
Jf~srs. Scott & Caldwell, for defendant. 
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SMITH, C. J. When this case was before the court a t  
June  term, 1878, BYNUM, J., in delivering the opinion re- 
marked that " the law and merits of the ease are probably 
with the plaintiffs, and i t  is with reluctance that we are 
compelled to withhold an  affirmation of the judgment ren- 
dered below, and to award a venire de novo," (79 N .  C., 589.) 
The verdict is again for the plaintiffs upon the single issue 
submitted, and  the fact found upon which rests their equity 
to follow and subject the money paid into the clerk's office 
to their claim against the intestate, W. R. Denny, their 
former guardian. The form of the issue may be obnoxious 
to the criticism of the defendant's counsel, as contain~ng a 
series of alternative propositions, which should have been 
separately presented, or separately passed on by the jury, 
yet as an affirmative answer to either entitles the plaintif% 
to relief, no exception thereto can be sustained. The right 
to the relief is fully supported by the authorities cited by 
the  plaintiffs' coonsel. Bdamv. Froneberger,75 N. C.,540; 
Yotince v. McB~ide, 6s  N. C., 532;  Cook v. Tullis, 18 Wall, 
332. 

Upon the trial of this issue, the proper response to the 
others with certain additional facts being agreed on by the 
parties, the plaintiffs offered in evidence, and after objection 
were permitted to read to the jury the deposition of the de- 
fendant, taken in a former action in which the present 
plaintiffs and other ctiildrm of Satnuel Coble by a former 
marriage were plaintiffs, against the defendant and W. A. 
Cohle, surviving administrator of said Samuel Coble, for the 
settlement of the estate, the other administrator, the de- 
fendai~t's intestate, being dead. The  deposition tended to 
show the possession by Denny, as guardian, of a large 
amount of trust funds and their use in payment of the 
land purchased from Shaw, and was material upon the sub- 
ject matter of enquiry. 

We think the deposition ought not to have been received. 
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I t  was but a declaration, the verifiestiou not addiug to its 
quality as evidence, made by David Coble in  a suit tc, which 
his intestate was not a party, and the witness himself rep- 
resented another and different estaie. We know of no  prin- 
ciple on which sucli evidence can be used to charge the es- 
tate of Denny, nor does i t  become conipetent because the 
deponent defends in the present action in the capacity of 
its representative. The rule is thus laid down i n  a stand- 
ard treatise on the law of evidence : 

The admissions therefore of a guardian or of an  execu- 
tor or adlxinistrator made bgfore he was completely clothed 
with that trust, or of a pochein ami made before the com- 
mencement of the suit, cannot be received either against 
the ward or inflint in  the one case, or against himself as the 
representative of heirs, devisees and creditors in  the other. 
1 Greenl. Ev., 5 179. So the admissions of one before h e  
became assignee of a bankrupt are not receivable against 
him when suing as assignee. Fenwick v. Thornton, 1 M. c !  

M., 51. The same view is taken in X a y  v. Little, 3 Ired., 27, 
where a declaration of the wife made in her  husband's 
life time, but not as his agent, was after his death offered 
as evidence against her as his administratrix. I n  deliver- 
ing the opinion, DANIEL, J., with his usual brevity and 
clearness says : " The evidence at  the time being inadmis- 
sible, the ex post facto circumstances of the death of tlie 
husband, and the wife administering on his estate and being a 
party to the recod does not i n  our opinion legitimate it. It 
was illegal evidence fro111 public policy ab inikio, and it is 
so still." 

The  case cited for the plaintiffs, Hushatt v. Moore, 4 Dev. 
& Bat., 124, where an affidavit of one of the parties was 
read in evidence against him,  is inapplicable, since the de- 
claration and his relation to the cause were in his individ- 
ual capacity. The reason excluding such testimony is that 
an estate, committed to the care and management of a per- 
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sonal representative, ought not to be clr~rged or affected by 
what he may have said or done before he assumed that re- 
lation, since such an act or declaration is purely personal 
to himself. 

I t  must be declared t l~ere is error in admitting the depo- 
sition, and  there must be a venire de novo and it is so ordered. 
Let this be certified. 

Error. Venire de novo. 

CHESTER &; LENOIR RAILROAD COMPANY V. J. 31. RICH- 
ARDSON. 

8.. An appeal does not lie Prom the refusal of a jutlgc to dismiss an  ae- 
tion. 

2, Wlrere, 01% au appeal from a fristice of tlre peace to the superior conrt, 
t l ~ e  appelicc moved to tlismiw for wnnt of notice of appeal, and the 
judge denied the motion and ordered notice of such appeal to  be theti 
issued ; Held, tha t  suc !~  order did not "affect a qnbst:tntisl right " 
within the ine:miug of the code, 5 299, so as to give a right of appeal. 

fillitchell v. KLlbumt, 74 N. C:., 433; Crawley v. Woodfin, 78 N .  C . ,  4 ;  
iMcBryde v. Patterson, ld . ,  413 ; NaraA v. C'ohel~, GS N. C., 253 ; Sut- 
ton v. Schormald, 80 N. C.,  20, cited and approved.) 

MOTION to dismiss an  Appeal from a justice's court, heard 
at Fall Term, 1879, of LINCOLN Superior Court, before Buz- 
Lon, J. 

The motiou was refused and the defendant appealed. 

The plaintiff was not represented i n  this court. 
Jfr. John D. Simw, for defendant. 
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SMITH, C. J. 011 the trial before a justice of the peace on 
the 1st day of December, 1876, both parties being present, 
judgment was rendered for defendant. On the 8th day of 
the month the appeal was taken by the plaintiff, written 
notice thereof left with the justice, and an undertaking en- 
tered into for the stay of execution. No notice of the ap- 
peal, written or verbal, was given to the defendant. Upon 
the calling of the cause in  the superior court at  fall term, 
1879, the defendant moved to disrniss the plaintiff's appeal 
for want of notice, as required by Bat. Rev., ch. 63, 5 54. 
The  motion was denied and notice ordered to issue of such 
appeal, and from this ruling the defendant appeals. 

I t  has been too often adjudged in  this court to need 
further discussion, that an appeal does not lie from the refu- 
sal of the judge to disuliss the action; and if taken, the appeal 
will be dismissed. The proper collrse is to proceed with 
the trial " leaving the parties to save their r ig l~ ts  by excep- 
tion " or to retain the cause until the trial can be properly 
had. ,Mitchell v. Kilbcm, 74 N. C., 483 ; Crawley v. w o o d 6  
78 N. C., 4 ; McBrgde v. Pattewon, Id., 412. 

The  direction that notice shall issue to supply the appel- 
lant's omission, suggested by a remark of RODMAN, J., de- 
livering the opinion in Marsh v. Cohen, 68 N. C., 283, as we 
suppose, does not " affect a substantial right," within the 
meaning of the code, § 299, so as to give a right of appeal. 
Sutton v. Schonwuld, 80 N. C., 20. The appeal must there- 
fore be dismissed and it is so ordered. 

PER CUHIAM. Appeal dismissed. 
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JOHN 11. MCELWEF, V. W. T. BLA4CKWELT~ & CO. 

P,*actice--8~~brnitting Issues. 

The i s s ~ ~ e s  in  a cmse %I-r madc by the plrwlingq, and it is not error to 
refuse to submit all issc~e which the  pleatlings do not raise. 

CIVIL A C ~ I O N  tried at  Fall Term, 1879, of CATAWEA Su- 
perior Court, before A'chenck, J 

The plaintiff appealed from the judgment below. 

Jfr. J. i!. ~VcChrkle, for plaintiff. 
il/lesm. Merrimon, Fuller & Fuller, for defendants. 

DILLAIZD, J. This was an  appeal from the refusal of the 
court below to submit a particular issue tendered by the 
plaintiff. The action was for violation of a trade mark, 
and among the facts constituting the cause of actioil 
the plaintiff alleged that he was tile sole a t ~ d  exclusive 
owner. This fact was denied by the answer. 

His  Honor submitted an  issue touching the controverted 
fact, and plaintiff requested the submission of one inquiring 
if plamtiff had not the exclusive right, what right did he 
have to the trade mark, and this one wils refused on the 
ground that no allegation in the pleadings authorized it,. 

His  Honor's refusal was plainly correct. An issue of fact 
arises upon a material allegation in the complaint con tro- 
verted by the answer (C. C. P., 4 221,) or upon new matter 
in  the answer controverted in the reply, 5 221 (2). 

The  only issue joined on the pleadings W R Y  as to the sole 
and exclusive ownership of the trade mark, and no amend- 
ment being moved for, i t  was not error to refuse the issue 
as to ownership, other than sole and exclusive, as alleged. 

The judgment of nonsuit is therefore affirmed and this 
will be certified. 

No error. Affirmed. 
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J .  JI. YOUNG and allother v. THOMAS GItEENLEE and wife. 

Actim for Land-P~*ackice-Part1ies-Married I4orna.n. 

PllliiltifY, hein$r tile pnrcliaser at  an  execution sale of the 1:tnd of,che 
mnle defendant, bro:~ght a11 action for possession of the same The 
fetnr c l t~fend~u~t  was ;~llowecl to intervene and to answer, setting up 
title in herself under a senior jndgment and prior slleliff's sale. To 
meet this defence thc plaintiff offered evidence that s t~ch  sale was 
f raud~~lent ly  and eoll~~sively made to  protect thr land from the hus- 
bsnd's creditors ; fleld, 

(I ) That snch evitlenee eoirltl only be rendcr.ed competent by allegations 
Ln thepleudzngs impcnc.1~illg the elder title, and s e t t n ~ g  fol th special 
facts calling for the exercise of the eqnititble powers of the court to 
put the elder title out of the \\:I)'. 

(2.) That tile wife n as prope~.ly admitted as a party, to defend her pos- 
sessory rights. 

(Crczos v Bank, 77 N C., 110 ; Cccil v. Snzith, 81 N. C , 283 ; Manning v. 
2lhnning, 79 N. C., 293, cited and approved) 

CIVIL ACTIOX to recoverpossession of land tried at  Spring 
Term, 1879, of M c D o w ~ r ~ r ~  Superior Court, before Grazes, J. 

Verdict and judgment for defendants, appeai by plain- 
tifTs. 

The plaintiffs were not represented in this court. 
i i .  IV. TV. FZenzrr~ing, for defendants. 

DILLARI), J. The  plai~ltiffs sue to recover land as purr 
chasers a t  sheriff's sale under a judgment and execution 
against defendant, Thomas Greenlee ; and the defendant 
Margaret Greenlee, wife of the judgment del~tor, resists re- 
covery, claiming t l ~ r o u g l ~   sheriff"^ sale and deed to S. H. 
Flemlning and a deed from Flemming to herself; the sale 
and juclgmellt lien, with which she connects herself, being 
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prior to the sale and judgrnttnt under which plaintiffs claim 
title. 

011 the trial tlie plaintiff; alleged that the purctisse by 
Fleintning under the older judgment was on a secret trust 
for the debtor, and was effected through a fraudulent co- 
operation by them to stifle the bidding at thesale; and tbey 
claimed the right to recover on the rule of practice which 
estops the judgment debtor in  posjession at  the sale, from 
raising any question of title on a subsequent suit by the 
purchaser; and they also put their right to succeed on the 
ground of fraud, making void the title of defendants. There 
was a verdict and judgment for defendants, and on the ar- 
gument in  this court the plaintiff's do not insist with any  
earnestness on the grounds of recovery agitated in the court 
below. 

Both of the points are against the plaintiffs. The  sale b r  
the sheriff to Flemming and a deed executed to him were 
things done by the law acting through the sheriff, upon a 
judgme~lt  in  full force, aild under an execution clot,'fiing 
llini with power to sell. His  sale and deed passed the legal 
title to Flemining, and by his deed i t  was conveyed to and 
now resides i n  the feme defendant. Against a legal title 
thus communicated, a purchaser at a subsequent sale under 
a junior judgment and execution can not prevail in an  ac- 
tion, basing his right of recovery on the legal title alone. 
The remedy iu such case must be by an action impeaching 
the elder title, and setting forth the special facts c a i l i ~ ~ g  for 
the exercise of the equitable powers of t l ~ e  court to put the 
elder title out of the way, in whole or in  part. Crews v. 
Bunk, 77 K. C., 110. 

As to the ground of estoppel, it authorized no recovery. 
The legal title having come to the feme covert, Margaret 
Greenlee, i t  was by the constitution and laws of the state 
an estate vested, in point of possession and title, i n  the wife 
as her separate property, ~r i ihout  any right whatsoever in  
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the husband, except the right of ingress, egress and regress 
to the dwelling of the wife and to live with her, and witoout 
the power in any creditor of the husband by execution to sell 
and have title passed to the wife's lands for the husband's 
debts. Bat. Kev., ch. 70, § 33; Cccil v L'miih, 81 N. C ,  285 ; 

Manning v. &!awning, 79 N. C , 293. 
Such being the rights of husband and wife in  the wife's 

separate estate, in case of a sale under execution for the debts 
of the husband, the wife if not joined as a party to a suit 
brought by the purchaser to recover the land, has the right 
on her motion to become a party to defend her possession 
end title, or if joined, may make her defence ; and in either 
case, the sale being void, by express declarations of statute 
(Bat. Rev., ch. 70, 3 33,) the action will be defeated, and no 
hindrance will arise from the rule of practice operating as 
a n  estoppel as in ttle case of a sale of the husband's own 
land for his debts. Cecil v. Shith, supru. 

There was therefore no error on either point, and the 
judgment of the court below must be affirmed. 

No error. Affirmed. 

J. Ii .  P. REEVES v. RET'TA R E E V E 5  

Divorce-Alimony pendente lite-Practice. 

1. A feme defendant in all action for divorce, who does not set up a elaim 
upon her part for a divorce, is not entitled to :~limony pende~zte lite. 

2. An application for alimony p e n d e n t e  lile call be nl;ide by motion in the 
cause. 

(Wilsoiz v. Wilsoiz, 2 Dev. $ Bat., 377 ; C m m p  v. Morgn~~ ,  2 ired. Eq., 
91 ; Webber v. Webbey, 79 N .  C., 572, cited, distiugnishecl and ap- 
proved.) 
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CIVIL ACTION for Divorce, tried a t  Fall Term, 1879, of 
MOSTCIOMERY Superior Court, before Buxton, J; 

'Yhe feme defendant in this case applied for alimony pen- 
clente lite, by a motion in  the cause, notice being waived by 
the plaintiff. T l ~ e  plaintiff moved to dismiss the applica- 
tion, for that, the law authorized the allowance of alimony 
only in a case where the feme was plaintiff, and if allowed 
a t  all here, i t  must be upon special proceeding conzmenced 
by sunlmons. The court refused the plaintiff's motion, and 
made an  order for alimony, from which the plaintiff ap- 
pealed. 

Nr. J. T. Crocker, for plaintiff. 
Hessrs. McKay, Mauney and Eli'nsdale R. Deverewx, for 

defendant. 

ASHE, J. There are but two points presented by the ap- 
peal : First, Whether a feme defendant is entitled to ali- 
mony pendmte lite, in a petition for divorce; secondly, 
Whether an application for such alimony must be made by 
a special proceeding or by a i~lot~ion i n  the cause. 

The  first act of our legislature on the subject of divorces 
was the act of 1814, which contains an enumeration of the 
causes for which a divorce may be had, either from the 
bonds of matrimony or from bed and board, and provides 
that  in either case when the decree is in  favor of the wife 
upon her petition, the court shall have power to decree her 
such alimony as her husband's circumstances will admit. 
The  construction put upon this act was, that the wife was 
only entitled to alimony upon the final hearing of the 
cause. Wilson v. TVilson, 2 Dev. & Bat., 377. 

Judge GASTON, who delivered the opinion in that  case, 
held, tbat  the usages and customs of the ecclesiastical courts 
in regard to the subject of divorces had not been adopted 
in this state. But Chief Justice RUFFIN, in the case of 
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Cruwp v. Morgan, 2 Ired. Eq., 91, which was a bill in equity 
for divorce from the bonds of matrimony, said, that " i t  n7a9 
an  entire mistake to sa>7 that the common and civil laws a s  
adruinistered in the ecclesiastical courts of E~lg land,  are not 
parts of the common law. Justice BLACKSTOYE, following 
LORD HALE, classes them among the unwritten laws of 
England, as parts of the common law, which by custom are 
adopted and used in peculiarjurisdictions, 1 Blackstone Com., 
79; Hale's Hist. Com. Law, 27, 32. They were brought 
here by our ancestora,as parts of the corn inoil law, and have 
been adopted and used here in  all cases to which they were 
applicable, and wherever there has been a tribunal exercis- 
ing a jurisdiction callirig for their use. They govern testa- 
mentary causes and mi! trirnonial causes. Probate and re- 
probate of wills staud up011 the salne groui~d here as in 
England, unless so far as statutes may have altered it." If 
the ecclesiastical law, unaltered by statute, is i n  force here 
as a part of the common law, there would be no doubt of 
the power of the court to decree alimony pendcnte Lite to the 
feme defendant in this case, f i x  that  law not only allowed 
alimony pendente lite, but allowed it to the wife whether she 
tvas plaintiff or defendant. 2 Bishop, 381; Shelford on 
Marriage and Divorce, 33,586. 

When two such eminent jurists as Chief Justice RUFFIN 
and Judge GASTON differ upon a legal question, it is diffi- 
cult to decide, and might be considered presumption in any 
court to overrule the opinion of either, deliberately ex- 
pressed. But we think a solution of the difficulty may be 
reached without risking such an imputation. Judge (;as- 
TON'S opinion in the case of TWson v. Wilson, supra, was re- 
garded as law at  the time it was delivered, and recognized 
by the legislature as such, when in 1852, i n  consequence af 
that opinion they declared, that " if any married woman 
shall apply to a court for a divorce from the bonds of matri- 
mony or from bed and board with her husband, and shall 
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set forth in her colnplaint suc11 facts as, if true, will entitle 
her  to  the relief dernant3ed1 aud i t  shall appear to the judge 
of such court, either in or out of term b y  the ~ f f i ~ l a v l t  of 
complainant or other proof, that she has not sufficient r ~ ~ e a n s  
whereon to sub,ist d u r i n ~  the prosecutio~i of tlie suit, tract 
to defray the proper and necessary expenses thereof, the judge 
may order the husband to P:iY h e r  such aiimot~y- duriilg 
t h e  pendency of the suit as shall appear to him just and 
proper, havirlg rvgard to the circumstances of tho parties 
aud such orde:. may be modified or vilcated at  any time, 011; 
the applicntion of either party or of any one interested." 
* $ * But admitting the ecclesiastical law as a part of 

the common law to be in  force in this state, tile legislature 
has seen proper to regulate the law and practice on tIlesu\,- 
ject of divorces, by declaring in what cases they may be 11dd 
and the mode of proceeding to obtain them, and w l ~ o  en- 
titled to the bellefit of its provi.;ions. Anti while the act of 
1852 was partly declaratory of the comn~on ldw, i t  was in 
one sense a restrictive statute. I t  only gave alimony to t l ~ e  
wife, pendente bite, when she was the petitiol~er in a proceed- 
ing for divorce, and impliedlp repealed the doctrine of the 
common law - ~ h i c h  gave the courts the power to allot it to 
her whet1 she was a, defendant, by force of the legal rnax i :~ ,  
expressurn facit cessare t a c i f m .  Broom's Legal Maxims, 285. 

The  defendant's counsel reliecl upon the authority of the 
case of Webber v. Webher, '79 N. C., 572. Bct that case is 
distinguishable from ours, and is no authority for the right 
claimed by the defendant There,the wife who wasdef~ndant  
set up  in her arlswer a claim to be divorced from the bed 
and board with her husbat~d. 

There is nothing in the other exception that the app1ic;t- 
tion is not made by special proceeding. I t  is expressly 
provided in the act of 1852, re-enacted bj7 the act of 1871- 
'72, Bat Rev., ch. 37, § 10, that  the judge before whom the 
suit is pending may order alimony to be paid upon the affi- 
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davit of the complainant. The provision for specialproceed- 
i.rzg.9 is found i n  section eleven of chapter 37 of Battle's Re- 
visal, and only applies to ,independent snits for alimony. 
There is error. Let this be certified to the superior court 
of Montgomery county. 

Error. Reversed. 

D. T. DURHAX v. WILMINGTOX 6% WELDON RAILROAD 
COMPANY. 

Killing Stock-Statutory Presumption-Negligence. 

The act of 1857, (Bat. Bcv., ch 16, 11,) which makes the act of billing 
stock by the engiues or cars of a railway company prima facie evi- 
drncc of uegligence, applies only when the fdcts :~ltencIing the killing 
are unlrnown and uncerkairl ; but when those f ;~cts  are  fully disclosed 
in  evidence, and it is shown that  the defendant company adopted 
every precitntion in its p w e r  to avert the in j i~ty ,  the court shoc~ld in- 
struct the jury that the defenclant is not chargeable with negligeme 

(h*oetor v R. R 8 , 72 N. C ,  379; D~ggel't v. R R C'j., 81 N. C.,  4.59, 
cited am1 approved j 

CIVIL ACTION tried at  Fall Term, 1879, of PENDER SU- 
perior Court, before Ewe, J. 

The plaintiff brought this action to recover damages of 
the defendant company for alleged negligence in killing 
a mule, the property of plaintiff. The facts of the case are 
substantially set odt in the opinion of this court. His  
Honor intimated that the defendant had rebutted the pre- 
sumption of negligence, if the facts should be found as 
stated by the witnesses, and in deference thereto the plain- 
tiff took a nonsuit and appealed. 
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I)URHAM a. W. & W. R. R. Co. 

Mr. A. T. London, for plaintiff: 
The act of 1857 (Bat. Rev., ch. 16, 5 11,) which makes the 

fact of killing prima facie evidence of negligence on the 
part of defendant, was intended as a protection to owners of 
cattle, and is in  pursuance of the general policy of the state 
in regard to stock, which are allowecl to run a t  large and 
are protected by various statetes and decisions. Rev. Code, 
ch. 38 ; Bat. Rev,, clz. 16 ; E t w g w y ~  v. Whitfield, S1 N. C., 
261; 7 Jones, 468 and 555. Defendant cornpany cannot 
acquit itself except by showing there was 11s neglect what- 
ever. Clark V. R R. Co., Winst., 109; Pippen's case, 75 N. 
C., 54. The counsel comtnented upon Doggeik's ease, 81 ?a. 
C., 459, end Proctor's, 72 N. C., 579. 

Messrs. D. J Devane, Junius Davis and Stedman & Latti- 
mer, for defendant: 

Notmithsta~iding the act of 1857, the plaintiff can no 
more recover in such case, when lie has been guilty of con- 
tributory negligence, than he could before the passage of 
the act. Eb~bes' case, 76 N. C., at page 457. I t  was the du ty  
of the court to  say, if the witnesses were to he believed, 
whether or not the defendaut w n s  guilty of negligence. 
Doggett's case, S1 N. C., a t  page 462 ; ,il.Janly's, 74 N. C., 658 ; 
P~*octor's, 72 N. C., 5 i 9 ;  Ecott's, 4 Jones, 432. 

SMITE, C. J. The passenger train of the defendant com- 
pany left Wilmington at  the usual hour and was proceeding 
north on the night of February 13, 1879, at the us~xal speed 
of twenty-eight miles an hour and on schedule time, w!,ea 
the fireman, on the lookout, a little after 9 o'clock, csbser~red 
some object on the track a few yards ahead and a t  once gave 
notice to the engineer in charge. The steam throttle was 
immediately closed and the brakes applied, but before the 
alarln sigr~al could be blown, or the progress of the moving 
train perceptibly diminished, it sbruck and killed the plain 
t i P s  mule. It had been raining and the night was dark 

23 
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DURMAM v. W. & W. R. R. Co. 

arid foggy. By the head-light of the engine no obstruction 
on the track could be seen a t  a greater distance than twenty 
yards in advance. A train running a t  the rate of twenty- 
five or thirty miles a n  hour could imt be brought to a stand- 
still short of about three hundred yards, and would require 
less than two seconds to pass over twenty yards. 

No omitted duty on the part of the agents of the company 
in charge of the train is suggested, nor negligence i n  the  
employment of any available means by which the injury 
could have been avoided. The  train was moviiig i n  its 
u5ual manner, the fireman with vigilance stimulated by the 
darkness of the night and consequeat danger, is on the  
look out and discerns the obstruction the moment i t  be- 
comes visible. T h e  engiiieer is nt his past and respontls 
~)romptly to the first notice of its presence by shutting off 
steam and causing. the brakes to be applied, and in a mo- 
ment, before the whistle can be blown, the mule is stricken 
and killed. In  the language of SETTLE, J., in a case not 
tlissirnilar, "what wore could have been done? Nothing 
that we can see unless the road had been required to fence 
the track. Railroads are very properly held to a rigid ac- 
countability ; but they are of great p~tblic benefit and should 
not be subject to such unreasonable restrictions, as would 
destroy or greatly impair their usefulness." Proctor v. R. 
B. Co., 7 2  N .  C., 579. 

The responsibility of railroad companies for injuries to 
stock, straying upon their track, and the care and diligence 
required in the management of running trains, have fre- 
quently been before the court, and were fully discussed i n  
Bog.qett v. R. R. Co., 81 N .  C., 459. I t  is of the highest iin- 
portance that the law should be settled and understood, and 
we are not disposed to review and disturb that decision. W e  
then declared that the force of the statutory presumption of 
negligence " applies when the facts are not known, or when 
from the testimony they are uncertain. In such cases the 
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statute turns the scale and fixes the responsibility, and ~ l o t  
when all the facts are well established. This seems to follow 
from the principle that negligence is a question of law to be 
decided by the court upon admitted or proved facts, and 
thus the law is unifornlly and consistently administered.' 
I t  would be an inconsistent propositiorl to allow a presutnp- 
tion, raised in  the absence of evidence, to prevail over the 
deduction which the law itself makes from the facts proved, 
and render the presumption insuperable. Our construction 
of the act secures to those for whose benefit i t  was intended, 
adequate and ample protection to their rights of propelty 
and leaves the company in  the enjoyment of its franchise 
and the discharge of its duties to the public. 

In  the plaintiff's brief, i t  is intimated that the company 
should enclose its track with a fence, and the want of this 
is a negligence for which i t  is liable. Without adverting to 
the public inconvenience of having such obstructions at  
every highway crossing, and in the towns through which 
the track passes, i t  is sufficient to say that this is not required 
by law and hence the company is not in  default in this re- 
gard. Nor do we think the company should abate its usual 
speed on account of the obscurity of the night, though the 
vigilance of its officers and agents should be quickened on 
such occasions, since the running of its trains out of sched- 
ule time is attended with greater perils and is fruitful of 
disasters. 

There is no error and the judgment is affirmed. 
No error. Affirmed. 
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'WILLTAX DEVRIES $ CO. v. W. Y. and J .  C. WARREN. 

Counter- CZainl- Parties. 

1. Witere the plaintiff sues npon a bond given for the  pnrchase money 
of a life estate En lalid wllcrcof he is tenant in cotnnron with the 
defendant and others of the reversion in fee expectant upon the terrui- 
llation of such life estate, the defendant cannot set up a counter-claim 
for damage done by the plaintiff to the inheritance in cutting timber 
from t b e h n d  and comrnittiny other acts of waste, dnr i r~g the contin- 
uance of the life estate, and before the sale thereof to the defendant. 

2 Even if such counter-claim were allowable, it could not be pleaded 
withoot making the other tenants in common of the reversion parties 
to  the suit. 

CIVIL ACITIOW tried at  Spring Term, 1879, of CHOWAN SU- 
perior Court, before Avery, J. 

The  defendant, W. Y. Warren, appealed from the judg- 
ment below. 

Messrs. Nerrimon & Fuller, for plaintiffs. 
Messrs. Prudan & Shaw and Gilliarra & Gatliq~g, for defend- 

ants. 

DILLARD, J. The defendant, W. Y. Warren, executed his 
bond on the 15th of February, 1873, for $312.54, on a condi- 
tion (which will be hereafter described) to the (now) plaintiff, J. 
C. Warren, who assigned the same to Devries & Co. Devries 
cli Co. instituted suit on the bond and recovered judgment 
against the assignor and the obligor, and subsequently on 
the motion of W. Y. Warren, the judgment was set aside as 
to him for non-service of the summons on him, and there- 
upon J. C. Warren paid the amount of the recovery, and by 
conse~lt the case was constitluted in court as between J. C'. 
Warren declaring on t,he bond as his cause of action, and 
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DEVRIES V .  WARREN. 

against W. Y. Warren, defeuding on the ground of a coun- 
ter-claim agaitlst the bond. 

In  order to understand the consideration of the bond in 
suit and the matters constituting the counter-claim, and the 
alleged errors in  law on the trial in the court below, it will 
be material to state the f:~cts. 

Tllolnas D. Warren was tellant by the courtesy of several 
tracts of land, of which the reversioll in fee belonged to the' 
parties, J. C. Warren and R. Y. Warren and other children 
of the life tenant, and the life estate of Thomas D. Warren 
in  all the tracts was sold under execution, and bought by 
J. C. Warren and Thomas Warren, two of the tenants in  
common of the reversion, in the year 1869. I n  1873 J. C. 
W a x e n  sold and conveyed one of the tracts so purchased a t  
sheriff's sale, to the defendant, Mr. Y. Warren, also one of 
tile tenants i n  common, for the term of the life of the tenant 
by the courtesy, and the bond now iu '  suit was executed to 
secure the purchase money. 

The allegation of the defendaut is that prior to the sher- 
iff's sale in 1869, the plaintiff lived on one of the tracts of 
land with the life tenant, and in the years 1866 and 1867, 
cut and sold or  removed therefrom timber of great value, in 
the net proceeds of which he and plaiutiff, with the other 
children, were interested as tenants in comn~on, and for 
which p l a i~~ t i f f  was liable to account; and that between the 
purcliasc in 1869, and the death of the father in  March, 
1878, when all the lands were partitioned between the 
parties itlterested, the plaintiff had committed waste on the 
" Brial farm," both voluntary and permissive, whereby the 
value of that  tract was greatly reducerl. 

Upon these facts the defendant iusisted on the trial in the 
court below, to have the jury sworn in the cause to find, on 
the issues submitted, l ~ i s  aliquot sLare in the profits from 
the sale of timber in 1866 and 1867, and also his share i n  
the damages from the voluntary and permissive waste cione 
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on the Brial farm between the purchase of the life estate 
and the death of tht; life tenant, and clairnecl the benefit of 
the sum which ought to be due by way of coun te r -h im 
against the plaintiff's demand. 

Upon the trial two issues were subrnittecl to the jury, one 
inqniring into the damage to defendant from the sale of 
timber in  IS66 and 1867, altd the other into his damage 
frcm waste on the Brial farm, and after all the evidence 
was in, 1 5 s  Honor ruled that defendant's counter-claim 
could not be allowed under either of the issues. iflid there- 
upon the jury were discharged from finding on either issue, 
and judgment was entered for the plaintiff for the amount 
of his note, and the defendant appealed. 

By the code, an answer setting u p  a counter-claim must 
state the facts necessary to constitute a cause of action 
against the plaintiff as if a separate action were brought 
tllereon, and such cause of action must beone arising either 
out of the contract or transaction which forms the fouada- 
tion of plaintiff's claim, or connected with the subject of 
the action, or  arising out of some other contract. 9 101 (1 
and 2). Such defence, if the plaintiff's cause of action be 
not denied, admits, modifies or qualifies it, and proposes to 
extinguish it, by a cause of action the defendant has, hav- 
ing the requisites prescribed by law as above. So i n  order 
to deternliile the availability of defcud~i t ' s  counter-claim, 
we milst consider whet he^ i t  comes within the provisions of 
the statute on that subject. 

The cont~act  or hinsaction which is the foundation of 
the plaintiff's claim, is ttle sale and conveyance in lS73 by 
plaintiff to defendant for the life of the ten:int by tlle cour- 
tesy, of one of the tracts of laud in whidl plaintiff :1nd de- 
fendant were to become tenants in common in  possession in 
fee at  the expiration of the Iife estate ; and the bond sued 
on was for tbe purchase money, and was the contract on 
which plaintiff's action was founded. The damages claimed 
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to be discountied arose, if at all, from the sale of timber in 
1866, while John D. IVarren, tlle life teuant, was the posscs- 
or and owuer, :tnd from waste on the Brial farm, after the 
pnrchase of the life estate by plaintiff and before the expi- 
ration of the life estate. And tlaas i t  is seen that the facts 
constituting the counter-claim did not nrise out of the con- 
tract or  transaction oil wliicli plaintiff's claim is foundecl. 
Neither are t11e facts relied oa conriected with the subject of 
the action. The  silbjecl of the action is the money due on 
the contract of sale, or extending llie term " transaction " to 
its accessories, i t  may embrace any violation of the cove- 
nants in plaintiff's deed to defendant as to seisin, quiet en- 
joyment, quantity of estate, or fraud in  procuring the sale: 
but the counter-claim set up is in respect to mahters long 
before the sale to defendant and about other tracts of laud, 
and therefore in  no manner connected with t he  subject of 
the present action. I t  is therefore our opinion that the 
counter-claim thus far is not maintainable. 

3 u t  it is insisted that the right of counter-claim embraces 
any defences the defendsilt may have, whether legal or 
equitable, a n d  i t  is claimed that plaintiff is liable to account 
for the profits from sale of timber, and also for the damages 
done the Brial farm by waste, and that the defendant's 
share therein may be availed of as a n  equitable counter- 
claim. 

The  requisites of a good coul~ter-claim as prescribed by 
the statute embraces both legal and equitable defences, a d  
the matter relied on as constituting such counter-claims 
aiiust come within Its spirit and meaning. Here, from the 
facts staked in the judge's statement, tllcsales of timber were 
tiuriug the ownership of the tenant for life, and the waste 
dleged om the Brial farm was before the reversion became a 
tenancy in common i l l  possession ; and whatever rernedy es- 
istcd therefor in  favor of the co-tenants in reversion, whether 
by injunction to f ~ ~ t u r e  sales and waste, with account for the 
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past sales and waste, or by action, such as an  a c t i ~ n  on the 
case in  the llature of waste, i t  was a matter in  tort, and as 
such the aliquot share in sucll damage, however ascertained, 
could not be applied as a discount froin tbe bond in suit, as 
it was a tort and in  no manlier connected with the contract, 
transaction or subject of the plaintiff's action, but concerued 
other tracts of land and not the one wllicll for~ns  the con- 
sideration of the bond declared on. Porueroy on Remedies, 
5 734 ; liurix v. McGuire, 5 Duer, 660. 

Gut take i t  most strongly for defendant, and say that 
plaintiff is iinble to account in the respects clailued, can de- 
fendant assert and have benefit of such liability on the 
a re~n len t s  in  his answer? A defendant asserting a counter- 
claim 1s as to that a plaintiff; and to maintain the same, 
his facts must be legally sufficient, and be stated in such 
manner, and with all llecessary parties, such as would en- 
tide him to recover, were he suing as plaintiff in  a sepa- 
rate action, consistently with the rules of practice applica- 
ble according to the nature of the claim. The  code pre- 
scl.ibing ~ v h a t  counter-claims may be allowed, prescribes 
that all parties i n  interest must be parties to the cause. And 
I~crein, it is the en~bodiment of the equity rules adop.ted on 
the reason to determine the rights of all persons involved, 
i : ~  one action, and thereby avoid multiplicity of suits, and 
save a party liable from tLe vexation and expense of re- 
pelted actions about the same matter. 

Kow here i t  is alleged ill the a u w e r  and the proof shows 
t l ~ n t  the parties to the action and others, not before the 
conrt, are interested in the profits from sales of timber and 
in tlld damage done to tlze Brial farm by waste; and upon 
the allegations and proofs, if defendant were suing as plain- 
tiff' ill a separate action for an account and pa jment  of his 
share thereof, a court of equity would bold the absent par- 
ties as necessary to a complete determillation of tlae contro- 
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versy, and would not decree any relief unless they were 
brought before the court. 

If His  Honor had ruled the defendant entitled to have 
the jury to find his share i n  the damages agaiilqt the plain- 
tiff, the plaintiff would be exposed to as many siinilar ac- 
countings as there were tenants in common of the lands. 
The code, even if i t  be conceded that, defendant had the 
right clain~ed by him, never intended to authorize the de- 
fendant to have a n  account taken and his share i n  such 
profits and damages used as a counter-claim, unless all the 
parties interested in the account were before the court. 

I n  our opinion there was no error in  the particulars com- 
plained of by defendant and the judgment of the court be- 
low is affirmed. 

No error. Affirmed. 

E. S. CRAVEN v. P. P. FREEMAN, Adm'r of William Kirliman. 

Co-Sureties- Contribution. 

1. A surety upon a bond who voluntarily pays a. balance due up011 the 
same after he has obtained ltis discltarge in ba~lliruptcy is entitled to 
contribution from a co-surety. 

2. IVhere a surc.tg upon a bond pays a balance due ilpon the same with 
hlowletlge of the esistencc of a covenant upon the part of the obligee 
to a co-st~rety not to sue him, he is not entitled to contribution from 
such co-surety. 

(SAewod v. FToodw~~,rrl. 4 Dev., 360; lleeves v. Bell, 2 Jonrs, 25-1 ; Jonss 
v. Blanton, ti Trcd. Eq., 117 ; Eunns v. Raper, 74 N. C., 639 ; Rl~ssell  v. 
Adderton,  G4 N. C., 417, cited aud approved.) 

CIVIL ACTION tried a t  Fall Term, 1579, of RANDO~,PE Su- 
perior Court, before JfcKoy, J. 
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The  action was brought to recover a S L I ~ ,  by may of con- 
tribution, of the defendant's intestate, William K i r k a a n .  
A demurrer to complaint was overruled by the court, and 
the clefendant appealed. 

Hessrs. Scott &: Calclwell, for plaintiff. 
1V!.*. J; T. Norehead, for defendant. 

SMITH, C. J. The complaint avers that one Thomas S. 
Kirkman, as  principal, the defendant's intestate and the 
plaintiff as sureties, on December 22,1866, executed their 
bond to Moses Routh and therein promised to pay him, one 
day after date, eight hundred dollars with interest from the 
3rd of March preceding, which bond was transferred to 
Hugh P a ~ k s  ; that  the principal died in 1867, intestate and 
insolvent, and his administratrix made several small pay- 
ments, the amount and date of which are spezially set out; 
that the plaintiff in December, 1872, filed his petition i n  
bankruptcy, and afterwards obtained his discharge; that his 
assignee in baukruptcy sold the excess of the land above 
the honlestead, and i t  was bought for the plaintiff at the 
price of two hundred dollars; and all the personal estate 
was assigned as his exemption ; that the creditor duly 
proved his debt against the bankrupt's estate, and no other 
proof of debt was filed; that the plaintiff assigned his bid 
to Parks, and sold him part of the homestead for the ag- 
gregate s u ~ n  of six hundred and fifty dollars, the amount 
due on the debt in full satisfaction ; that on May 31, 1873, 
before the discharge of the residue of the debt, the defend- 
ant's intestate paid to Parks one htlndred and forty dollars, 
and took from h i n ~  an ucknowledgment in these words : 

Received May 31, 1873, of William Kirkinan, one hun-  
dred and forty dollars, in full of his part of a certain note 
or bond, of which I am the assignee, given by Thornas Kirk- 
man, the said William Kirkmari a i d  E. S. Craven, and 
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payable to Moses Routh, due one day after date for eight 
hundred dollars, in consideration whereof I do hereby con- 
tract and agree that I will not again sue, or cause to be sued 
the said William Rirkman,  his executors or administrators, 
for or on account of the said bond or any part thereof, now 
due or to become due, nor further demand a t  law or in 
equity any further payment on account of the same. 
Witness my hand and sea? the day and year above written, 
i t  being expressly understood between the parties hereto 
that this instrument shall and does in no event affect as a 
release of the other obligors on said bond, but as a con- 
tract to him, the said William Kirkman. 

(Signed) HUGH PARKS, [seal.] 
The  defendant demurs to the complaint and assigns as 

causes of demurrer apparent thereon : 
1. That  the plaintiff was discharged from the debt and 

paid i t  voluntarily when under no legal obligation. 
2. That  the defendant by virtue of the covenant was re- 

leased from all further liability on the bond. 
The  defences will be considered in their proper order : 
Firut-This is not an  effort to revive an  obligation which 

the creditor, by lapse of time or a discharge it1 bankruptcy, 
has lost the right to enforce, and against which the surety 
is equally protected, by his voluntary payment and bring- 
ing  his action for indemnity against the principal, or for 
contribution against the co-suretj, because the statute in 
such case runs only from the payment. Shewod v. Tt70f~d- 
wad, 4 Dev., 330. I n  such case PEARSON, J., expresses a 
doubt and says : "If the action of the original creditor was 
barred, we are inclined to the opinion that a surety, who 
afterwards pays the debt, can stand in no Letter situation." 
Reeves v. Bell, 2 Jones, 254. But he does not refer to the 
previous case in which a contrary doctrine was held, and 
in  which NASH, J., says : '' If the ward of Hicks, as is al- 
leged, had reached twenty-one more than three years before 
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they commenced their suit against the present plaintiff, he 
might, if he  had so chosen, .have protected himself under 
the act limiting the time within which actions must be 
brought against the sureties to guardian bonds. But he 
did not so choose. A recovery has been had against him 
upon a just claim, and he now seeks to make the defendant 
bear an equal share of that just demand. * * * There 
was no obligation on the plaintiff either in law or equity 
to plead that statute, or rely upon the protection i t  gave 
him." ~ o & s  v. Blnnton, 6 Ired. Eq., 115. 

But whatever may be the correct principle, the present 
case does not fall within it. The intestate was not released, 
but remained liable as before to the creditor for the whole 
debt. The bankrupt act provides that " n o  discharge 
grunted under this act shall release, discharge or affect any 
person liable for the same debt for or with the bankrupt, 
either as partner, joint contractor, endorsee, surety or other- 
wise." Rev. St. U. S., Q 5118. When therefore the plain- 
tiff paid the debt under a sense of moral but not legal ob- 
ligation, it was in effect an extinction of one-half of the 
intestate's liability, and a transfer of the other to a substi- 
tuted creditor, which the surety becomes by his payment. 
Instead of being charged with an  extingushed liability, he 
is relieved of one 11nlf a debt for which he  was bound, and 
in paying which he would have had no redress on the plain- 
tiff, if the latter had availed himself of the discharge. The 
intestate was therefore benefited by the plaintiff's payment 
and can have no just ground for cnmplaint. 

Secondly-The effect of the covenaut entered into with the 
creditor, Routll. 

A covenant not to sue was no defence to an  action a t  law, 
under our former system brought in violation of it, and 
the interposition of a court of equity had to be invoked to 
compel a specific performance of the contract, and this gave 
to it the practical effect of a release between the parties. 
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Adatns Eq., 78; Euarts v. Raper, 74 N. C., 639. The  eflect of 
a covenant not to sue one of the parties to a note is thus ex- 
plained by PEAHSON, C. J., i t ~  RUSSELZ V. Adderton, 64 N. C ,417: 
" The ii~tention of the parties is carried out by allowing the 
creditor to take payinent a t  law, lcavirig the party who 
holds the covenant to his remedy it1 equity for a specific 
perfcrmance, by which 11e is fully protected, not o:lly frotn 
paying more directly, but if there be su~dies, by restraining 
the creditor from collecting any amount clut of them, be- 
cause that would subject him to their action, and thus in- 
directly violate the covenant, or if there be other principal 
obligors, by restraining the collection of any more than an  
aliquot part of the debt, or any  amount that would subject 
t,he party to an  action for contribution." Under our pres- 
ent sy.stem the relief may be obtained by the debtor in  the 
same suit, and in a, case like this, the silrety will be pro- 
tected against any demand for a sum in excess of that paid 
by the surety to whom the covellant was given. 

As the plaintiff has possession of the covenant, and does 
not allege that he  paid the money before he  was aware of 
its existence, and if he had such knowledge i t  was in  his 
own wrong, the demurrer for this reason must be sustained. 
The  judgment of the court below in overruling i t  must be 
reversed, and the defendant go without day, and i t  is so 
ordered. 

Error. Reversed. 
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B. B. FREEJIAN and others V. W. D. SPRAGUE and others. 

.Pleading-Ejectment-Stntute of Limitations. 

Upon the trial of an actiou of ejectment where the plaintiff claimecl u n -  
dcr R p a n t  from the ~ t a t c  and the answer of the defendant denied the 
plaint~ff'a title, it is competent for the defendant to  show that the locus 
in qzco had been occnpietl and cultivated for thirty years prior to tile 
date of plaintiK's gmnt, without specially pleadiag the statute of 
lin~itations. 

(Davis v. XcArthur, 7s N. C., 347 ; Powell v Powell, 1 Dev. & Bat. Eq., 
380 ; Call v. Ellis, 10 Ired , 250, cited and appi.oved.) 

CIVIL ACTION to recover possession of Land, removed 
from McDowell, and tried a t  Fall Terln, 1879, of CALDWELL 
Superior Court, before #ch,enck, J: 

Verdict for defendants, judgment, appeal by plaintiffs. 

Messrs. J. JL Gudger and W. H. Malone, for plaintiffs. 
Jfr. J: L. Henry, for defendants. 

SMITH, C. J. The plaintiffs alleging tlienlselves to be the 
owners, and the defendants, Willianl Sprague and John H. 
Pearson, to be in possession, seek to recover the tract of 
land described in  their complaint on which is a valuable 
hotel, and damages for the wrongful withholding. At the 
return term of the summons, Hiram Kelley, the other de- 
fendant, on his own application, is permitted "to come into 
court and defend as landlord." Thereupon the defendants 
put  in a, joint answer, denying the plaintiffs' title, and de- 
claring that the defendants, Sprague and Pearson, as lessees 
of their co-defendant, within the past year entered into and  
took possession of the land on which the said hotel stands, 
less than one acre in quantity, but whether this is embraced 
within the boundaries claimed by the plaintiffs they are 
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unadvised, and have not information on which to found a 
belief, and that they have erected a valuable building on 
the l a t ~ d  in their posst.ssion. 

The  only issue submitted to the jury and material to be 
considered on the appeal is as follows : Are t l ~ e  plaintiffs 
the owners of and entitled to the possession of the land de- 
scribed in the complaint ? The jury found this issue i n  
favor of the defendants, and by the conctlrrence of counsel 
of both parties were discharged from passing upon the 
others. 

The  plaintiffs derive title under a grant from the state 
issued to them June  7, 1876, and insist upon a location 
which covers the land in dispute. The defendants deny 
that the land is within the boundaries of the plaintiffs' grant 
and claim that i t  is embraced in each of two grants, to 
Thonlas Hemphill, dated respectively i n  1787 and 1803, 
and further proposed to show that the locus in quo has been 
occupied and cultivated for more than thirty years, to-wit : 
from June, 1805, to 1854, by different persons. This evi- 
dence was objected to by the plaintiffs on the ground that 
t l ~ e  defence arises under the statute of limitations, and not 
being specially set up  and relied on i n  the answer, as re- 
quired by the code, § 17, i t  was irrelevant a n d  incompetent. 
The evidence was received and the plaintiffs excepted. 
Upon the correctness of this ruling the present appeal de- 
pends; since, if sustained, i t  puts an  end to the action ; and 
if not, results i n  a venire de now. 

The  answer denies the plaintiffs' right to the lsnd of 
which the defendants are in possession ; and this, as an  es- 
sential condition of recovery, is the point presented in the 
first issue. The evidence was introduced to show title out 
of the state at  the date of the plaintiffs' grant  and that no 
estate was conveyed thereby. I t  was pertinent and proper 
on the enquiry then before the jury, and to enable them to 
arrive a t  a couclusion. I t  was not offered to bar a pre-ex- 



368 I N  THE STJPXiEME COURT. 

isting right of action lost by lapse of time, but to show that 
no title vested in the plaintiffs under the grant, and they 
never had a cause of action against the defendants. The 
provision in the code introduces no ncw rule, as the statcte 
of lin~itations has always been required to be brought for- 
ward by special plea, to render the defence available. I t  
was otherwise in equity, and if the bar of the statute appear- 
ed in the statement of facts contained in the  plaintiff"^ bill, 
the protection afforded by his delay, could be obtained by a 
demurrer. As the separate systems are now merged in  n 
single mode of procedure, in  order to secure uniformity of 
practice, the rule which prevailed at  law is adopted and 
prescribed. But i t  was r:ever necessary to plead the statute 
i n  order to authorize the admission of proof that title to the 
land claimed was out of the plaintiff and in s o n ~ e  one else, 
as well as that it was in the defendant, by prior and over- 
reaching conveyances, or in conseqnence of long continued 
adverse possession, from which it is conclusively inferred. 
Either equally defeats the action, as the enquiry is not 
~ ~ h e t h e r  the defendant has not, but whether the plaintiff 
has title to the property claimed. Davis v. .UcArthu~, 78 N. 
C., 357, and cases therein cited. 

I n  Call v. Ellis, 10 Ired., 250, the defendant resisted the 
plaintiff's recovery on the ground that tlle action had not 
been brought within three years aftcr the cause of action ac- 
crued, and that by his adverse possession of the slave during 
that period, the defendant had acquired title under the Re- 
visedStatutes,ch. 65, $18. In delivering the opinion NASH, J., 
says : "The statute of 1820, Rev. St., ell. 65,s  18, does not bar 
merely the action after three years adverse possession, but 
confers titlc. So that such possession is not only a full answer 
to an action, but is in  itself a cotnplete title to support an ac- 
tion, either to recover the property specifically, or damages 
for a conversion or a trespass. I t  is similar in its operatio11 
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to a seven years adverse possessiorr of land under color of 
title under the act of 1715, except that the possession of 
slaves need not be accompanied with any color of title.'' 
Powell v. Powell, 1 Dev. & Bat. Eq., 380. 

If the action were governed by the limitations contained 
in  the code of civil procedure, we can see no just ground for 
departing from thf: construction and practice under similar 
provisions of the previous law. But the case is controlled 
by the statutes in  force when the new system was adopted 
s 16. 

The plaintiffs alleged right to sue, it  is true, did not arise 
until after tile issuing of their grant, but a cause of action 
long before accrued to the state, to whose title they suczeed 
and with whom they are in  pririty, and the test is the time 
of the accruing of a cause of action against a wrong-doer or 
trespasser, arid riot in whose behalf arld benefit the suit is 
prosecuted. 

The disposal of this exception dispenses with the necessity 
of considering the ohers .  There is no error i n  the ruling 
of the court admitting the evidence, and the judgment 
must be affirmed. 

No error. Affirlned. 

R. G. A. LOVE v. J. C. SMATHERS. 

Ezecution &le- @rust Estate. 

Where A execntecl a note for the purchase of land and having paid pari 
thereof gave his note for the remainder with B and C as sureties, and 
had title executed to R who agreed ordly that he would pay the bal- 
ance due ; afterwards B sold and conveyed the land to the defendant 
who purchased for value aud without notice of the agreement ; Held, 

(I) That A had no legal or equitable interest in the land subject to sale 
24 



370 IN T H E  SUPREME COURT. 

nncler execution upon a jndgment obtained subsequent to  the convey- 
ance to the defendant. 

(2) That  the equity of A in the land, even if enforceable against B, 
was not such as could be enforced against the clrfendant a t  the time of 
the execution sale. 

(3) That  the trnst estate in A, even if existing ~ ~ n c l e r  the oral agree- 
n ~ e n t  with B. was not a pure and unmixed trust liable to sale under 
execution ander the act of 1812. 

(Tally v. Reid, 72 N. C , 336 ; Battle v. Petway, 5 Ired ., 576 ; McKay v. 
Wiltiams, 1 Dev. & Bat. Eq , 398 ; Hinsdale v. Thornton, 75 N. C., 381, 
cited and approved ) 

CIVIL ACTION to recover possession of Land, tried at  De- 
cember Special Term, 1879, of HAYWOOD Superior Court, 
before Graves, J. 

Verdict and judgment for defendant, appeal by plaintiff. 

Messrs. J. K. Merrimon and A. W. Haywood, for plaintiff. 
Messrs. Nlewimon, f i d l e ~  & Fuller, for defendcnt. 

DILLARD, J. This is an  action to recover land, and the 
facts material to the points on n-hich the case is decided in  
this court are as follows : Williani Johnston contracted to 
sell the land in  controversy to one John Moody, and took 
the vendee's bonds for the purchase money and gave to h im 
his own bond for title. Afterwards, John Moody, having 
paid a part only of the purchase money, procured the ven- 
dor to take his bond for the balance due, with his son, H. 
M. Moody and J .  R. Love, as sureties and surrendered his 
original bonds. This being done, Johnston, on the written 
request of John Moody, executed title to the son, H. M. 
Moody, and the jury find that  H. M. Moody agreed orally 
with John Moody that he would pay the balance still due 
of the purchase money to Johnston, and that they have 
never paid any part thereof. 

H .  M. Moody, in December, 1865, sold aiicl conveyed to 
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defendant, Smathers, the jnry say, for a valuable considera- 
tion and without notice of the oral agreement between John 
Moody and H. M. Moody for the payment of the debt to 
Johnston by E. M. Moody. The debt not being paid to 
Johnston, he sued on the bond of John Moody, E. M. Moody 
and J .  E. Love; and on the recovery of judgment, J .  R. 
Love or his executors paid the amount thereof. Thereupon 
the executors of J. R. Love brought suit to spring term, 
1873, against John Moody, the principal, for the sum paid 
a s  his surety, and a t  the return of the writ, John Moody 
confessed judgment therefor, which the defendant alleged 
and  the jury found was fraudulently obtained, after the sum 
had been previously paid to the executors of J. R. Love, 
with the intent thereby to defeat his title under H. M. 
Moody. On this judgment the lands of defehdant, con- 
veyed to hinl mediately from John Moody through R. M. 
Moody, was levied upon and sold by the sheriff, when tbe 
plaintiff, who was one of the executors of J. R. Love, became 
the purchaser undep execution and received the sheriff's 
deed, purporting to convey the land to him, and upon this 
title the plaintiff brings this action and demands judgment 
for the posssssion. 

There was an  executio2 in favor of one Killian in the 
hands of the sheriff at  the time of the sale, issued on a judg- 
ment of prior lien to the judgment in favor of Love's exe- 
cutors, but obtained after the sale and cor~veyance to defend- 
ant ,  to which the nnaney raised by the sale was applied. 
And evidence of 'this fact was oEered and admitted to meet 
the defence of invalidity of thejudgment in favor of Love's 
executors, under which the sale was made according to the 
recitals in  the sheriff's deed, and there was exception to the 
proof received to show the collusion and fraudulent charac- 
ter of the Love judgment. 

Our opinion proceeds on the assunlption that  the L o w  
judgment was valid, and that the sheriff having in his 
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hands an execution on that judgment, and also on the judg- 
ment in favor of Killicn, sold under both ; and therefore i t  
is not necessary to pass on the exceptions to the evidence 
adtnlcted for the impeachment of the Love judgment, nor 
on the question of the sufficiency of the Killian executioll 
in the hands of the sheriff, to sustain the plaintiff2 title, not- 
withrtaiiding She recital in  the deed sf a sale under the 
Love execution only. 

Stripping the case of all unnecessary issues end facts, the 
question for our consideration and determination is, whether, 
assuruing the sale to have been made under both of the exe- 
cutions and that they were valid, the debtor, Joim Moody, 
had a t  the titne of the sale any title, legal or equitable, such 
as might be sold under execution and a title pass under tlle 
sheriff's deed. We are of opinion that John Moody had 
not such a trust estate as conld be levied upon and eold 
under execution. A trust estate of a debtor i n  land could 
not be levied on and sold under execution until the act of 
1812, nor under that act if i t  was to be raised by construc- 
tion of a court of equity by reason of fraud, or being an ex- 
pressed or implied trust in  an  honest transaction, unless the 
debtor, a t  the time of the sale, was in  such situation as to 
have the legal title decreed to him if he were to eue for it. 
The debtor being in  a condition to call for the legal title is 
received as having the absolute beneficial property, as much 
so as if he had the legal estate ; and hence in such case the 
act, instead of putting the creditor to go into equity as forrn- 
ally, allowed the trust estate to be sold by execution, and 
gave to the sale and sheriff's deed the legal operation to 
take the title out of the trustee and vest i t  in the purchaser. 
Thlly v. Reid, 72 N. C., 336 ; Battle v. Petway, 5 Ired., 576; 
lCjrcKay v. Williams, 1 Dev. & Bat. Eq., 398 ; Hinsdale v. 
Thornton, 75 N. C., 381. 

From these and many other cases i n  construction of the 
act of 1812, we extract the principle that  the legal estate is 
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n ~ t  to be divested out of the trustee by a sale: if he or any  
other person than the cestui que trust has an equity in  the 
same property. Now take i t  that the deed executed to H. 
M. Moody by directions of John Moody, was to pay the bal- 
ance due of the purchase money on the bond to which he 
and J. R. Love were sureties, and that a trust thereby was 
created for the exoneration of John Moodv\. ; still, upon the 
fact found by the jury of a purchase on valuable considera- 
tion and without notice of such agreement by defendant, 
although h e  knew as admitted in his evidence that the bond 
to Johnston for the purchase money was outstanding and 
unpaid, the trust orally declared or implied could not be 
enforced in  equity against the deferadant. It could not be 
done, for the reason that by the act of John Moody an ab- 
solute title had been conveyed to W. M. Moody, defendant's 
vendor; and thereby he bad enabled him to draw defencl- 
a n t  in to buy the land and pay him the money without any 
knowledge of the alleged trust, which the jury find he did 
not have. Under these circumstances the defendant l ~ a d  a 
strong equity, a t  least equal to, if not superior to ally equity 
in favor of John Moody, and having got the advantago of 
the legal title, the equity of John Moody, even if enforcea- 
ble against his son, IT. M. Noody, was not such as could be 
enforced against the defendant at  the time of the purchase 
by plaintiff. 2 Blackstone, 330; Adams Eq., 148-152. 

I n  this view then, John Moody a t  the sale by the sheriff 
had not an equity on which he  could demand and have de- 
creed the legal title to him against defendant. And there- 
fore there was no trust estate in  John Moody, which could 
be sold and conveyed to plaintiff. 

Rut look a t  the case in  another aspect: The deed to H. 
M. Moody who was a surety with J. R. Love for John Moo;ly 
without doubt passed the legal title to him. And suppose 
a trust to exist by virtue of the oral agreement alleged, 
about the sufficieucy of which we do not intend to express 
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any opinion, i t  was not a pure and unn~ixed trust, which 
alone is liable to sale under the act of 1812. H. M. Moody 
had become bound personally as surety for John Moody, 
and having thelegal title he  held i t  111 trust for himself pro 
tanto the payments wade by his father before the execution 
of the deed, which were a gift; and if not good against cred- 
itors, the gift war a t  least good against John Moody himself; 
and he held also for himself as an indemnity against loss 
by reason of his liability as surety of John Moody. And H. 
?ki Moody having such rights, John Moody could not a t  the  
time of the sale, even if H. M. Moody still lnad the legal 
titie, have enforced the legal estate to be conveyed to him 
and thus have left him a loser as to the payments which 
had been given to him, and exposed to the sacrifice of the 
land a t  sheriff's sale, and to the consequent hazard of loss 
from being still bound as his surety. H. .ii. Moody had the 
right, having the legal title, to use the advantage of a judi- 
cious private sale for his relief as surety, and not to loss by 
a forced execution sale. No court would by decree deprive 
him of his legal title withoat being exonerated. 

I n  this view of the case also, the trust in  favor of John 
Moody, if in law there was any, was not a pure trust but 
'mixed, and so, was not liable to sale under execution. 

This  is our opinion on the material facts as collected from 
the record proper, and the case of appeal made out by the 
judge. And we here take occasioil to say that the case of 
appeal is very voluminous, containing a recital of all the 
exhibits and all the evidence, and all that was done on the 
trial, and the judges ought to onlit every thing not necessary 
to present the exceptions for error. 

There is no error and the judgment of the court below is 
affirmed. Let this be cerbified. 

No error. Affirmed. 
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S. H. JOHNSON V. LAWSON HAUSER. 

Lnndlod a.ud Tenant- Vendor and Vendee. 

T h e  defendant entered upon land under a parol contract of purchase and 
paid a portion of the  pnrcl~ase rnorley and nfttxrwardq the rentlor cou- 
veyed the  laud to  A, under agreement wilh the dcfenilznt that  he wa;s 
to rcnmnin in possession twelve months and pay A the purchase n o n e y  
due, and take title from him, and if he failed to  do so within twelve 
months, to  surrender possession ; during the twelve months, A cou- 
veyetl to  phiatiff  who took with knowledge of the agreement, and de- 
fenclmt failed to pay witl~iu that time ; Held, tha t  the relati011 existing 
betuven plaintiff and drfcndant waq tha t  of vendor and vtmdee, a n d  
tha t  plaintiff was not entitled to evict the  defendaot by summary pro- 
ceedings before a justice of the peace iunder the landlord and tenant  
act. 

( G ~ e e r  v. Wilbar, 72 N. C , 592 ; Riley v. Jordnm, 75 N. C., 180; Me- 
Combs v Wallace, 66 N. C., 481, cited and approved ) 

PROCEEDING under the Landlord and Tenant act, com- 
menced before a justice of the peace and heard on appeal 
a t  Spring Term, 1879, of YADICIS Superior Court, before 
,khcncL, J. 

The following facts appear from the case agreed : 
1. The defendant entered the premises in controversy 

under a parol contract of purchase with one R. C. Poindsx- 
ter in  1872. 

2. The defendant paid a portion of the purchase rnoney 
to the said Poindexter, and the balance not being paid, ac- 
cording to contract, the said Poindexter conveyed the land 
to Jenkins & Hauser under the following parol contract 
with Lawson Hauser, to-wit : Lawson Hauser, the defend- 
ant,  was to remain in possession tweive months and pay 
to Jenkins cSr. Hauser the balance of the purchase money 
and take title from Jenkins $ Hauser; and if he failed to 
do so, he was to surrender the possession. 
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3. That  during the twelve months, Jenkins & Hauser 
conveyed to the piaintiff, S. R. Johnson, who took wi th  full 
knowledge of the above par01 understanding. 

4. That  the defendant, Lawson EIauser, a t  the end of the 
twelve rr,onths, failed to pay the balance of the purchase 
inoney according to agreement, and the plaintiff, S. H. John- 
son, after giving the defendant twenty days notice to quit, 
brought this a ~ t i o n  to evict him under the landlord and 
tenant act. 

H i s  Honor being of opinion that the justice had jurisdic- 
tion of the case, and that the plaintiff was entitled to recover, 
gave judgment for the plaintiff, from which the defeudant 
appealed. 

No counsel for the plaintiff. 
Jh. A. TK Haywood, for defendant. 

ASHE, J .  The  construction given to the landlord and 
tenant act by several decisions of this court is, that i t  applies 
only to the relation of lessor and lessee, when the latter 
holds over after the expiration of his term and when there 
is no other relation to complicate the question. But where 
one enters upon land under a c o ~ ~ t r a c t  of purchase, he can- 
not be evicted therefrom by a summary proceeding under 
the act. Greer v. Wilbur, 72 N. C., 592; l f i l c y  v. Jordan, 75 
N. C., 180 ; d17cCornbs v. IVuZlnce, 66 N. C., 481. 

I n  this last case, the court held that the construction given 
by this court to the act,excludes from theoperation of the act 
two classes, viz : " vendees in possessioll under a contract for 
title, and vendors re t~ i i l ing  possession after a sale." Under 
this construction we do not see how this defendant can be 
brought within the operation of the act. H e  entered under 
a contract of purchase and continued to hold the possession 
nndcr that contract, and no other, up to the institution of 
this proceeding. H e  never became the lessee of the plain- 
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tiff, or entered into any contract from ~ h i c h  such a relation 
could be implied. When the plaintiff purchesed the land 
from Jenkins $ H a u ~ e r ,  and had the understanding with 
defendant that he was to remain in possession twelve 
months, and pay to Jenkins & Hauser the balancc of the 
purchase money, and take the title from them, and if he  
failed to do so he was to surrender the possession, there was 
nothing in  that agreement to change the relations of the 
parties. The  defendant continued in possesion under the 
former contract, with an  extension of credit for twelve 
months, on condition that he would surrender the possession 
if he  failed to pay at the end of that time. There was no 
agreement to pay rent, or do any other act which character- 
ized his possession of that of a lessee. The agreement to 
surrender a t  the expiration of the twelve months could not 
have the effect of converting the original relation of vendor 
and  vendee, into that of lessor and lessee. 

We are of opinion the justice of the peace had no juris- 
diction. Tilers is error. The judgment of the coun helow 
is reversed, and the defendant will go without day. Let this 
be certified. 

Error. Reversed. 

CALEB WHITE and others, to the court. 

Partition of Land- Co?zfli.mation-Resale-Equity. 

1. Confirmation of a sale of land for partition ought regularly tobe made 
after notice to parties interested to file exceptions, as prescribed in Bat. 
Rev., ch. 84 5 5 ,  unless they be present a t  the confirmation of the re- 
port of sale, wheu tiotice may be con~iilered as waived. 

2. After confirmation had, a resale may be ordered for sufficient cause 
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shown ; bat shonld be upon petition or n ~ t i c e  to the purchaser who l ~ a s  
acquired equitable rights nni1t.r the first confirmation. 

(Ex parte Bmt ,  3 Jones Eq.,  4S2 ; Wood v. Park:r, 63 N. C., 379; Pritch- 
ard v. Askew, 80 N. C , 85 ; Ex pwte  Yates. 6 Jones Eq., 336; Ashbee 
v. Cozoell, Busb. E q ,  158 ; Blue v. Blue,  79 N. C., 69, cited and ap- 
proved.) 

PETITIOY to open biddings for sale of laud heard on ap- 
peal a t  Fall Term, 18'79, of PERQUIMANS Superior Court, 
before Gudger, J. 

O n  the death of Henrietta Winslow hcr lands were sold 
by decree of the probate court for partition among the heirs- 
at-law by Caleb White, appointed a con~inissioner for that  
purpose. The sale was ordered to be made at  the court 
house door, on the terms of oue-half the purchase money to 
be paid ir; cash, and the otlier half a t  twelve months, and 
the sale was made as directed on the second day of Decem- 
ber, and W. H. Perry was ascertained as the proposed pur- 
chaser. The coinmissioner reported the sale immediately, 
setting forth the price fair, and a compliar~ce with the terms 
of sale by the purchaser, and he  recoinmended to the court 
its confirnlation, and accordingly a n  order of confirmation 
was entered on the same day. 

Within twenty days after the confirmation of the sale, the 
comruissioner made ai~other  report, wlierei n he represented 
that  Perry, the purchaser, on the day of the sale did not 
in fact make the cash payment required in  the decree of 
the  court, but gave his due bill therefor, and had not paid 
the same. H e  also reported that one Harrell had offered 
and secured a ten per cent. advance on the sun? a t  which 
the lands were knocked off to Perry, and in  the petition he 
prayed an order to open the biddings, which was granted 
on the same day, and without notice to Perry, the former 
purchaser. 

The conlmissioner made the second sale, and at  that sale 
Harrell became the higtiest bidder a t  the advance of ten per 
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cent ,  and complied with the terms of sale by making the 
cash payment, securing the balance by his bond. The  coru- 
missioner reported the sale on the same day, and Perry then 
came into cciurt and showed for cause against the confirma- 
tion, that  he  had required rights by the acceptance of him- 
self as purchaser by the court a t  the first confirmation, and 
that  said order was in  full force and not reversed. 

The  probate court held the cause shown in  opposition to 
the confirmation of the sale to I-Iarrell as insufficient, and 
thereupon entered a confirmation of the sale, f r o ~ n  which 
Perry appealed to the superior court, and in  the snperior 
court the order for confirn~atiori was reversed, and from that 
ruling of the superior court, the petitioners and Harrell ap- 
peal to this court. 

Nr. J. 1V. Albertson, for petitioners. 
iM*. W. A. Moore, contra. 

DILLARD, J., after stating the case. A purchaser at  a sale 
under a decree of court is an  ascertained proposer, and forth- 
with acquires no o t l~er  right, on compliance with the terms 
on his part, than to be accepted as such by the commis- 
sioner. And this right is subject to the power of the court 
to accept or reject the offer. While the proposed bargain 
is thus incomplete, the practice and law in this state are 
that  the court may refuse to accept the bid, and  order an- 
other sale for the reason of a ten per cent. advance, offered 
and secured, above the sum a t  which the land was knocked 
off to the former bidder, or for fraud, inadequate price or 
for any  other cause deemed sufficient by the court;  and the 
purchaser will hare no legal ground of coa~plaint  at  the re- 
jection of his offer any more than a proposing party at a 
private sale would have to complain that the owner of the 
land was not willing to sell to him at  the price offered. Ex. 
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pnrte Bost, 3 Jones Eq., 482, and cases cited, and Wood v. 
Parkel; 63 K. C., 379 ; Pritchard v. Aslcew, SO N. C., 86. 

Bu t  on the confirmation of the sale, the bidder is pro- 
moted to be purchaser, and has then the right to hold the 
parties selling through the decree of the court as bound to 
performance of the contract, while he is himself bound t,o 
pay the money and take the title. These are rights which 
neither party can destroy at  his will. Cases supm and Ex 
park Yates, 6 Jones Eq., 306. The  court undoubtedly may, 
after confirmation, set aside an order confirming the sale, 
and order a new sale, for causes legally sufficient; but then 
the power must be exercised always with a due regard to 
any rights which have arisen, and consistently with the 
settled principles and ruies of procedure applying in  such 
cases. 

I n  the case of an application to have a resale, the orderly 
proceeding is to set aside the order confirming the sale 
which has been already n ~ a d e ;  otherwise, the power of the 
court has been once exercised, and the second sale will not 
displace the first purchaser, and iu  doing this, the rule is, 
to present the grounds on which the application is based 
by petition or notice, on which the purchaser under the ex- 
isting confirmation may be heard in vindication of his own 
title. Ashbee v. Cowell, Bnsb. Eq., 155. 

Now apply these principles to our case, and let us see 
what is the result. Perry bid off the land at  the first sale, 
and he gave his due bdl for the cash payment, which the 
commissioner accepted as cash, and executed his bond for 
the deferred payment. Thereupon, on the report filed, the 
sale was confirmed by an order in  the cause. So long as that 
order stands i n  force and not set aside, he had an  equitable 
right to pay the purchase money and have the title, and no 
subsequent sale to Harrell under a mere order of sale with- 
out notice to him would affect his right, or operate a vaca- 
tion of the order of confirmation on which he rests. 
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But i t  is urged, i n  support of the right of Harrell, that the 
previous sale to Perry was confirnled on the day of the sale, 
and was therefore voidable, if not void, for being done with- 
out notice. The answer to that objection is, that the design 
of the statute requiring notice to be given before confirma- 
tion is to give the parties a day in  court to except to tlle 
report, and thereby to conclude them;  but if they be al l  
present at the time the report is filed and (,onfirmed and 
make no exception to it, they ought to be held as much 
bound as if they were brought in  by service of a formal 
notice. Here, i t  appears from the judge's statement, that  
all the parties were present at  the confirmation, the adults 
in  person, and the infants by their prochein ami,  and knew 
the result of the sale which had just occurred at  the court 
house door in their presence, arid they ought to be held con- 
cluded frorn objecting a want of notice. But even if the 
judge of probate was inistaken in supposing such presence 
of the parties dispensed with notice and authorized a n  irn- 
mediate confirmation, still the order of confirmation was 
erroneous, or a t  most, only irregular, as held in  Blue v. Blue, 
79 N. C., 69, and so long as i t  remained i n  force, i t  protected 
the claim of Perry. 

We conclude therefore that the order of resale by the pro- 
bate judge without a day in court to Perry to contest the 
sufficiency of the grounds on which i t  was asked, was un- 
availing to deprive him of his equitable right under the 
first sale, and that His  Honor was correct in  reversing the 
confirmation of the sale to Harrell in the probate court. 

I t  does not necessarily follow from the insufficiency of 
the order of sale under which Harrell purchased, that there- 
fore the order of confirmation on which Perry rests his 
claim may uot be vacated and a resale ordered; but i t  is to 
be understood, that that can only be done on sufficient 
cause, and on a rule or notice to Perry to contest the suffi- 
ciency of the cause on which it is asked. 
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There is no error in the judgment of the superior court, 
and this will be certified, with directions to remand the 
cause to the probate court, with directions to that court to 
receive the purchase money of Perry and have title execu- 
ted to him, unless the petitioners sllall be able to procure a 
vacation of the order of confirmation under which Perry 
claims! and a new sale, on grounds legally sufficient there- 
for, with a day in court to Perry to contest the application. 

No error. Judgment accordingly. 

+WILLIAM HORNE v. STATE OF NOR'I'I-I CAROTJNA. 

Claim against the State. 

A11 owner and holder of a bond of the state and conpons past due thereon, 
has a right to invoke the recotnmeuclatory jurisdiction of the supreme 
court to pass upon the validity of the coupons as a claim against the 
state, uncler article four, section nine of the constitntion, and section 
416 of the code. A motion by  the state to dismiss was refused. 

(Sinclair v. Stale, 69 N. C., 47 ; Bledsoe v. State, 61 N .C., 393 ; Reynolds 
v. State, I d ,  460, cited and approved. ) 

CLAIM against the The State heard at  January Term, ISSO, 
of THE SUPREME COURT. 

The application of plaintiff for leave to constitute a n  ac- 
tion against the state -was made at  June  term, 1879, and the 
court declining at that time to pass upon the question of 
leave or the merits, ordered a copy of the complaint to be 
furnished the governor to the end that he  may make such 
defence against the motiori or otherwise at  the next term, - 

*Smith, C. J., did not sit on  the hearing of this ease, 
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as he may be advised. And at this term, the attorney gen- 
eral in  behalf of the state moved to dismiss for want of 
jurisdiction. 

,Wr. CV. P. Batchelor, for the plaintiff. 
Attoruey General, for the State. 

ASHE, J. A t  June term, 1879, of this court, an action was 
instituted by the plaintiff against the state of Nort l~ Caro- 
lina for a claim alleged to be due by the state to plaintiff, as 
set forth in his complaint then filed, as the law directs, in 
the  office of the clerk of t,his court. 

The complaint alleges substantially that  the plaintiff is 
the owner and holder of a bond of the state, issued under 
and by virtue of a n  act of the general assembly of said 
state, ratified on the 3rd day of February, 1869, and entitled 
" an  act to anlend the charter of the Western railroad com- 
pany "; that  the boud is for one thousand dollars due on the 
1st day of April, 1899, and has coupons for interest attached 
a t  the value of six per cent. per annutn, payable on the 1st 
of April and  1st of October in each year from 1st of April, 
1870, to 1st of October, 1879, inclusive, and that there is now 
the sum of five hundred and seventy dollars due by the state 
to the plaintiff, by reason of its failure to pay theinterest after 
demand duly made. And for this he brings his action, 
praying for the recomn~endatory decision of this court, 
upon his claim, under section nine, article four of the con- 
stitution, which i; as follows : " The supreme court shall 
have original jurisdiction LO hear claims against the state, 
but its decision shall be merely recommendatory ; no process 
i n  the nature of execution shall issue thereon ; they shall be 
reported to the next session of the general assembly for its 
action." 

At the June  term, 1879, this court deferred taking action 
on the case until this term, when the attorney general 
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in behalf of the state, moved to dismiss the action, on the 
ground that i t  did not come within the class of claims 
against the state contemplated by the constitution, to be 
prosecuted before this .tribunal. But after due consideration 
of the question raised by the motion nf the attorney &n- 
eral, we are of the opinion i t  cannot he sustained, and the 
court is i n  duty bound to take cognizance of t he  case. 

I n  section 416 of the code of civil procedure, i t  is provided 
that any person having any claim against the state may file 
his complaint in the office of t l ~ e  clerk of the supreme court, 
setting forth the nature and grounds of his claim ; he  shall 
cause a copy of his cornplaint to be served on the governor, 
and therein request him to appear in  behalf of the state and 
answer hisclaim ; thecopy shall be served a t  least twenty days 
before application for sucll relief shall be made to the  court. 
This provision of the code is very broad in  its terms, " ally 
person having any  claim," and regarded in  the light of a 
cotemporaneous exposition of the constitution woold seem 
to embrace all claims against the state; but this court i n  con- 
struing the section of the constitution referred to held that 
i t  was intended to apply only to cases wherein questions of 
law were involved, and that the jurisdiction of this court 
ought not to be exercised i n  small matters of small value, 
particularly when there is no doubt about the law. Sinclair 
v. State, 69 N. C., 47 ; Bledsoe v. State, 64 N. C., 392 ; Reynolds 
v. State, Id., 460. In this case, the court must take notice of 
the fact, from the legislation had i n  reference to the class of 
bonds from which the coupons now sued on were detached, 
that grave questions of law may arise in the investigation 
of the cause, and that it is therefore a proper case to invoke 
the jurisdiction of this court. 

The governor having a t  this term made appearance i n  
behalf of the state, through the attorney general, he is 
given until the first day of the next June term of this court, 
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to answer or demur to the complaint, or take such other 
course in the premises as he may be advised in  behalf of 
the state. 

PER CURIAM. Motion refused. 

JOHN H. PEEBLES v. COMMISSIONERS OF DAVIE COUNTY. 

Elections-Powers of Canvassers. 

1. A board of county canvassers under the election law (acts 1877, ch. 
276) has no authority to revise the registry or to examine into the quali- 
fications of those who voted or who were refased permission to vote. 

2. They mast decide upon the authenticity mid regularity of the returns; 
but when received the returns mnst be counted as importing absolnte 
verity, as far as the county canvassers are concerned. 

3. Their quasi judicial functions do not extend beyond an enquiry into 
and a determination of the regularity and sufficiency of the returns 
themselves. 

(Moore v. Jones. 76 N. C., 182 ; Swain v. McRae, 80 N. C., 111, cited and 
approved.) 

APPEAL from an order of Injunction made at Fall Term, 
1879, of DAVIE Superior Court, by Giber, J. 

The injunction granted was continued to the hearing, and 
the defendants appealed. The facts of the case are substan- 
tially set out in the opinion. 

Nessrs. Watson & Glenn and J. M. McCorkle, for plaintiff. 
ilfr. J. M. Clement, for defendants. 

SMITH, C. J. The cause is before us on the appeal of the 
defendants from a n  interlocutory order of injuncfion, to 
continue in force until the hearing, restraining them from 

25 
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subscribing in the name of their county to the capital stock 
of the Winston, Salem and Mooresville railroad company 
and issuing bonds in payment therefor. The action is 
brought by the plaintiff on behalf of himself and other r&- 
dents and tax payers in Davie county, and he insists that a 
majority of the qualified voters of the county have not voted 
for an? authorized the proposed subscription as required by 
t h e  act of March 5, 1879. I n  the case agreed the following 
.are the material facts : 

A new registration of electors was ordered and taken in 
rthu different townships of the county just prior to the elec- 
&ion in August last, preparatory to obtaining an  expression 
of their will on the proposition of a county subscription of 
.$35,000 to the capital stock of said railroad, and a n  election 
rfor that purpose was held on the 7th day of August, 1879. 
'There were enrolled on the registrars' books the names of 
1,958 persons as entitled to vote; of this number on the day 
.of the election and just before, in  Callahan township, were 
(entered the names of seventeen persons who i n  age and resi- 
dence were competent electors, but failed to take the oath 
prescribed by law. The name of one of these was trails- 
ferred by the registrar from the old to the new registry with- 
out authority froin the voter and nine directed him to 
make  the transfer of their names. Of the nine thus regis- 
tered one voted for and four voted against the subscription, 
.and the others did not vote. The  remaining seven, upon 
#their own direct application, were registered, and of these, 
fire voted against, one registered on the day of election 
voted for the subscription, and one did not vote. These 
seventeen names were stricken from the list of voters by the 
county canvassing board when met to canvass the returns, 
after enquiry and proof of the facts stated, upon the ground 
of their iucompetency to vote 011 such registration. 

The  whole number of votes cast, as shown by the returns, 
was 1,953, reduced by the action of the board to 1,936, of 
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which 972 were in  favor of subscription, being a majority of 
four votes. If the two rejected votes for subscription are 
added to this majority, and  any six of the other fifteen are 
counted, the result is reversed; and even upon the con- 
struction of the statute that a majority of those voting is 
sufficient, as  contended for the defendants, the subscription 
fails to obtdin the popular approval. 

The  point thus presented then is this : Have the county 
canvassers the authority, i n  discharging their official duties, 
to go behind the registry of voters and to examine into the 
regularity of the action of the registrars, and their associate 
judges of election, to strike from the roll the names of all 
such as they may deem to be improperly entered, and to 
change the voting lists accordingly ? The power, i t  must 
be conceded, is susceptible of great abuse, and its exercise 
in the present case neutralizes the force of the popular will, 
as expressed a t  the ballot box in the form regulated by law. 
The  propositiou which asserts that this power resides in  
such a body is so fundamentally a t  variance with the prac- 
tical workings of our electoral system, and the well under- 
stood functions of the public agents charged with collecting 
and reporting the popular vote from the different precincts, 
that  its bare statement would seem to be its refutation. 
This will be fully manifest from a n  examination of the 
provisions of the law regulating elections Act 6877, ch. 
275. 

The registrars are required to revise the registratic~n books 
so that  they shall show an accurate list of electors previously 
~ g i s t e r e d ,  and  still residing in their precinctssr townships, 
without ~ e q u i r i n g  the electors to be registered anew, and 
then for thirty days before an  election to keep the books 
open for the registration of such as are entitled to vote, and 
whose names have not been previously registered ; and in- 
stead of this, the board of justices may order an  entire new 
registration. 1 6. 
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P E E B L ~  v. COM'RS OF DAVIE. 

On the Saturday before the election, the registrar with 
the four appointed judges of election must attend at the 
place of election with his books open for inspection and 
challenge of any whose names have been entered. If any 
voter is challenged, a day and place are appointed for the 
trial of the challenge and the determination of the question 
of his legal qualifications, and if found incompetent, his 
name is erased. Q 8. 

On the day of election any elector may, and it is the duty 
of the judges to, challenge the vote of any person "who 
may be known or suspected not to be a duly qualified voter." 
$ 14. Such are the safeguards thrown around the ballot 
box to preserve the elective frauchise and protect i t  from 
illegal and fraudulent invasion. Obviously the whole duty 
of preparing the registration lists and rectifying errors, de- 
volves exclusively upon these officers, and a supervising 
power over theln and the other public agents conducting the 
election is not conferred upon that body, constituted of rep- 
resentatives from the several voting precincts, whose duty is 
to ascertain and declare the general result. The county 
canvassers are directed "to open and canvass the returns, 
and make abstracts, stating the number of ballots cast in 
each precinct for each office, the name of each person voted 
for, and the number of votes given to each person for each 
different office " and " sign the same." 5 25. 

No authority is given to the board to revise the registry, 
nor to examine into the qualifications of those who have 
been allowed to vote, and whose names are on the returns, 
with a view to the erasure of such as are found to be incom- 
petent, any more than to enquire who offered to vote and 
were wrongfully refused, and for whom such person would 
have voted, in order to restore their names to the voting 
lists. The prosecution of such an enquiry is foreign to the 
purposes of their organization and would lead to embarrass- 
ments and delays seriously obstructing the execution of the 
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election laws, and evidently not necessary in  the perform- 
ance of their duties, nor contemplated by the act creating 
the board. 

To canvass, as defined by Worcester, " to sift, to examine, 
to scrutinize" the returns, not the qualifications of the elec- 
tors whose names appear therein, is the duty enjoined, and  
more specifically set out in  the words that follow. They 
may and must determine the authenticity and regularity of 
the returns themselves; but when received, they must be 
counted as importing absolute verity, as far as the county 
canvassers are concerned, i n  determining the aggregate vote 
and its result. This we think fairly deducible as the true 
doctrine as to the functions of the county board, from the 
decisions in this and other states. Moore v. Jones, 76 N. C., 
182 ; Swain v. McRae, 80 N. C., 111 ; Brigl~tly Elections, 300, 
306, 434; McCrary Elections, S 84, and numerous cases cited 
by both authors. 

While in Swain v. -cRne, supya, attention was called, in 
the opinion, to the difference of phraseology in  the act pre- 
scribing the duties of county canvassers, from that defining 
the duties of county commissioners, their predecessors, 
under which the decision in Noore v. Jones, supra,.was made, 
as indicating a n  intent to enlarge the powers of the former, i t  
was not intended to suggest that these quasi judicial functions 
extended beyond an enquiry into, and determination of, the 
regularity and sufficiency of the returns themselves, or that 
the canvassing board could look into the personal compe- 
tency of voters, and add to or diminish the number certified 
i n  counting them up. We are clearly of opinion this power 
is not conferred, nor was intended to be conferred by the 
statute, and that the defendants acted entirely eztru vires i n  
attempting to reform the registry and change the result of 
the returned vote. This may be done by a legislative body, 
to whom a member with a regular certificate of election is 
accredited, or by a proper proceedillg instituted under C. C. 
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P., Title 15, ch. 2, but not by a canvassing board created 
under tbe statute. 

I t  appears that a majority of those who voted did not 
vote in favor of the subscription, and it becomes unnecessary 
to pass upon the question, so elaborately debated, as to the 
legal effect of section two of the act, which requires the 
assent "of a majority of all the voters entitled to vote 
therein" to-wit, the county of Davie. 

We have heretofore a t  the present term said that we do 
not intend, upon an appeal from the granting or refusing a 
temporary order, ancillary to the main relief sougt~t, to pass 
upon the merits of the controversy, unless it was necessary 
in  deciding upon such order. I n  the present case that ne- 
cessity is forced and our opinion may dispose of the case. 

There is no error in the ruling of the court. This will 
be certified to the end that further proceedings be had in 
the court below. 

No  error. Affirmed. 

J. C. CODNER, Adm'r, v. C. W. BIZZELL 

The defendant, B, executed his note to C, guardian, in January, 186T, 
for rent of ward's tand; the evidence of B and another was that in 
February, 1861, C applied to B for the loan of money, which he refused, 
but agreed to let C have the money in payment of the guardian note. 
C consented, but not having the note with him, gave B an ackoowl- 
edgment for money borrowed, and promised to deliver up the guar- 
dian note for cancellation but did not do so. After the death of C, 
and of the ward, the note was transferred to the ward's administrator, 
and upon suit brought defendant pleaded payment ; Held, 
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(1) That as B's evidence was admitted without objection, plaintiff was 
concluded as to its competency. 

(2) That while there was no evldence of payment as a strictly legal 
plea, there was evidence tending to show an equitable discharge of the 
bond. 

(3) The defendant had a right to pay his debt to the goardian even be- 
fore it was dne, aucl the evidence shows no intent by gi~ardian to mis- 
apply the ward's fands or ally concurrence therein by defendant. 

(State v. Patterson, 78 N. C., 470 ; State v. Sforkey, 63 N. C., 7 ; Rhodes 
v. Chesson, Busb., 336, cited and approved.) 

CIVIL ACTION commenced before a justice of the peace to 
recover the  amount of a note and tried on appeal at  Fall 
Term, 1879, of WAYNE Superior Court, before Ewe, J. 

The  note sued on was in the following words : " On de- 
mand, first day of January, 1862, I promise to pay William 
Carraway, guardian to W. B. Best, or order, one hundred 
and forty dollars, for rent of ' home place' and creek field, 
value received. January 17, 1861. (Signed) C. W. Biz- 
zell. (Seal)." Its payment was resisted by defendant upon 
the facts set out in the opinion. The jury found the issue? 
i n  favor of defendant, judgment, appeal by plaintiff. 

Messrs. G. 5: .'.Song and G. M. Smedes, for plaintiff. 
Jfessrs. Grainger & Bryan, for defendant. 

DILLARD, J. The defendant executed the note in suit on 
the 17th of January, 1861, payable a t  twelve ~nonths,  to 
Carraway guardian of intestate of the plaintiff for the rent 
of land, and after the death of Carraway, his administrator, 
Everitt, finding the note among his papers, assigned over 
the same to the plaintiff who had qualified as administrator 
on the estate of the deceased ward. 

The  action on said t~ote  was begun in a justice's court, 
and by appeal came to the superior court, and on the issue 
joined between the parties on the defence of payment and 
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set-off, i t  was submitted to the jury to find whether the note 
declared on had been paid. The defendant, in support of 
the issue on his part, introduced i n  evidence an  instrument4 
executed to him by Carraway in  the following words and 
figures, to-wit : 

" Borrowed and received of C. W. Bizzell, one hundred 
and fifty dollars, which I promise to pay when called for, with 
interest. February 19,1861. 

" (Signed) WM. CARRAWAY. [Seal.] " 
And defendant, by the oath and examination of himself 

and one Grant, showed that Carraway applied to him to ioan 
him the sum of one hundred and fifty dollars, and that  he  
refused to do so, but  told him he  would let him have the 
money in payment of his note to him as guardian, if he 
would discount the interest until i t  was due. They both 
testified that Carraway agreed to this, but said that he did 
not have defendant's note with him, arid that he  would give 
his note for the money and bring over defendant's note and 
surrender it to him, and accordingly the money was handed 
to Carraway, and the instrument, introduced in evidence by 
defendant, was executed with the declaration that  the note 
now sued on was paid, and that he, Carraway, would bring 
i t  to defendant. 

The jury upon the issue submitted to them found that the 
note declared on was paid, and the1,eupon plaintiff moved 
for a new trial, on the ground that there was no evidence 
of payment, and also for that the evidence at  most disclosed 
that the payment claimed was a fraud on the ward's rights 
to which defendant was privy. His  Honor overuled the 
motion for a new trial and in  that refusal plaintiff claims 
there was error. 

The evidence admitted was received without objection by 
the plaintiff, and thereby he was concluded as to its com- 
petency, and its admission cannot be urged as in  anywise to 
constitute error i n  the refusal of a new trial. But it is said 
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that  although admitted, i t  was not such evidence as to war- 
rant  the finding by the jury of the payment alleged, and 
that the court should have so told the jury. 

The  rule in such case is, if there be no evidence of a fact 
in  issue, not to allow the jury to find as to it, but if there 
be any evidence tending to establish the fact and reasonably 
sufficient to authorize i t  to be found, its sufficiency is a ques- 
tion for the jury, and the court will leave i t  to them to con- 
sider and to find according to such weight as they may think 
the evidence entitled to. State v. Patterson, 78 N. C., 470 ; 
State v. Storkey, 63 N. C., 7. 

Here, there was evidence tending to prove the controverted 
fact. The  peculiar wording of the instrument, coupled with 
evidence of the refusal of defendant to lend the money, and 
the execution of the instrument, accompanied with a decla- 
ration that the note was thereby paid and was to be brought 
and delivered by Carraway to defendant, was certainly some 
evidence, the sufficiency of which to establish the payment 
was properly left to the jury. 

I t  is insisted, however, that  admitting the facts relied on 
by defendant, they do not amount to a payment of the 
sealed obligation i n  suit, on the authority of Rhodes v. Ches- 
son, Busb., 336. The position in a court of law is undeniable. 
The facts claimed by defendant would not, a t  common law, 
be admissible on the maxim of eo legantine quo legatur, nor 
after the statute of ANN allowing a plea of payment sup- 
ported by par01 evidence, on the ground that the proof here 
established not a payment made, but a payment to be made. 
But i n  equity the act done of furnishing one hundred and 
fifty dollars by defendant, i n  part, a payment of the note to 
Carraway, and a loan for the excess, and the taking of the 
instrument shown forth in evidence by the defendant, was 
i n  substance a discharge of the bond, and effect would be 
given to i t  as such, although ineffectual a t  law. Adams 
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Eq., 106. And just so in our superior courts which admin- 
ister equitable rights in  every action. 

Agaiu, i t  is urged by plaintiff that the transaction by de- 
fendant with Carraway, the guardian, was with the know- 
ledge of a diversion of a trust fund to Carraway's private 
uses, a r ~ d  therefore not to be availed of as a payment against 
the ward or his personal representative. 

The  defendant certainly had the right to pay his debt 
even before due, and the evidence is that he would not lend 
the one hundred and fifty dollars, except on the agreement 
that thereby he was paying his note to the guardian, and 
that  the same was to he taken as extinguished and to be de- 
livered up to him. There would be no color for the argu- 
ment, that the money paid was vitiated as a payment with- 
out proof of a purpose on the part of Carraway to misapply 
the fnnds of his ward to his individual purpose, and a con- 
currence therein by defendant, and here the circumstances 
do not show the existence of any intent to misapply,and are 
quite consistent with a wish to borrow the money for the 
use of the ward or his estate. 

I n  every view of the case, to say nothing of the failure of 
plaintiff to except to evidence and to have the matter of law 
relied on put on the record through requests for instruc- 
tions from the court, there was no error in the refusal of the 
new trial, and the judgment of the court below must be 
agrmed.  

No error. Affirmed. 
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COYMISSIONERS OF WILKES COUNTY v. ESLEY STALEY. 

Bankruptcy-Fiduciary Debt-Novation. 

Where the defendant, being indebted to a coyntffor public moneys col- 
lected by himself as sherift; execnted his note to the county commission- 
ers for the amount clue, and took from them a receipt iu full, and after 
the note was reduced to jndgmeut received his discharge in bank- 
ruptcy ; It was held, upon a motion by plaintiffs for leave to issue exe- 
cutiou upon the jr~dgment (which had become dormant) t l ~ a t  the new 
security was not a L' debt created by his defalcation as a public officer," 
and the motion was refused. 

MOTION for leave to issue Execution heard on appeal at 
Fall Term, 1879, of WILKES Superior Court, before GiE- 
mer, J,  

The motion was granted and the defendant appealed. 

Mr. L. L. Witherspoon, for plaint.iffs. 
Messrs. A. M. Lewis and B. B. Lewis, for defendant. 

SMITH, C. J. At fall term, 1871, of the superior court of 
Wilkes, the plaintiff's recovered judgment against the de- 
fendant on Lis sealed note executed to them; and the judg- 
ment becoming dormant, after notice and on affidavit that 
the debt originated in an official defalcation and was un- 
paid, on January 6th, 1879, the plaintiffs moved before the 
clerk for leave to issue execution. The defendant resisted 
the motion, and pleaded and produced his discharge in 
bankruptcy, obtained since the rendition of the judgment, 
as a defence. The clerk granted leave and the defendant 
appealed. The cause was remanded by the judge, the par- 
ties allowed to file other pleadings, and the clerk directed 
to take testimony and find and report the facts. I n  accord- 
ance with the order, the clerk made due return and finds 
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COM'RB OF WILKES v. STALEY. 

the facts, so far as i t  is material to present the point in  con- 
troversy, as follows : 

The defendant filled the office of sheriff of Wilkes county 
for the four years from 1855, to 1858 inclusive, and i n  his 
snttlement with the county con~missioners in January, 1869, 
was found to be indebted for public moneys collected and 
unaccounted for, in the sum of three hundred and fifty dol- 
lars reduced by county claims in his hands to $282 07, and 
for this residue he executed, January 22,1869, the note sued 
on. At the same time the commissioners gave him a n  ac- 
knowledgrneut i n  these words : " Received January 22, 
1869, of Esley Staley, three hundred and fifty dollars, which 
sum is in full of a11 his liabilities as late sheriff of the county 
of Wilkes, for county revenue for the use of the county,and 
fines and tax fees levied in  the county aud superior courts 
for the use of the county of Wilkes. 

(Signed) B. B. BRYAN, 
Chm'n of Co. Com'rs." 

The defendant has beenadjudicated a bankrupt and  ob- 
tained his discharge on September 25,1873, which heexhibits 
and relies on in  bar of the present proceeding to enforce the 
judgment. The  debt was proved in bankruptcy, but noth- 
ing has been paid thereon. On hearing the motion, His  
Honor, being of opinion that the debt was created by the 
defendant's " defalcation as a public ofEcer," and was not 
discharged, affirmed the order of the clerk, and remanded 
the cause with direction to issue the execution. From this 
ruling the appeal is taken, 

And brings u p  for our determination the question, 
whether a debt thus contracted, and not for a breach of bf- 
ficial duty, is protected from the operation of the discharge, 
within the meaning of the bankrupt act. Rev. Stat. U. S., 
5 5117. The section seclares that " no debt created by the 
fraud or embezzlement of the bankrupt, or  by his defalcation 
as a public oflcer, or while acting in  a fiduciary character, 
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shall be discharged by proceedings in bankruptcy; but the 
debt may be proved, and the dividend thereon shall be a 
payment on account of such debt." 

There can be no question that the liability incurred by 
the defendant on his official bond, for his failure to account 
for and pay over the public moneys in his hands, is for a 
defalcation contemplated by the statute, and if this were a 
proceeding to enforce the obligation, the debtor would not 
be protected by his discharge. But this is not the same debt, 
though substituted for it, and exists only by force of the 
covenant to pay the sum specified in the note. This new 
liability is not incurred by any default of the defendant i n  
his office, but arises solely out of his covenant obligation 
and its breach. H e  promised to pay aud failed to pay a 
sum measuring his default, and from this springs the per- 
sonal liability which it is the object of the original action 
itnd the present motion to enforce. Whether the 'official 
bond remains in force, or its obligation is extinguished, by 
the novation of another and distinct security, is a question 
that does not arise, since the action rests alone upon the lat- 
ter obligation, and this arises solely out of a subsequent 
contract. The distinction is obvious, and i t  is supported by 
two adjudications to which reference will be made. 

I n  llilclnufaduring Co v. Barnes, 49 Maine, 312, the defend- 
ant, as executor of one Josiah M. Barnes, contracted with 
tho plaintiff, a creditor of the testator's estate, to hold assets 
for the satisfaction of the debt, and having misapplied them, 
was sued, and set up his discharge in bankruptcy in bar. 
The plaintiff insisted that the defendant holding the funds 
in trust for payment of debts, his obligation was fiduciary 
and not affected by the discharge. The court say : " I n  
making the agreement he (the defendant) was acting outside 
of his character as executor, and he was not acting in  a fidu- 
ciary character as respects the plaintiff." 

In Coleman v. Davies, 45 Ga., 489, decided in 1872, the 
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defendant became indebted, as guardian, to Carrie Coleman 
and gave his note therefor to her trustee, the plaintiff. The  
action was upon the note wi th  a count upon the defendant's 
statement of the indebtedness for which the note wasgiven. 
The  defendant pleaded his discharge in bankruptcy and 
the court say : " The sole question necessary to be consid- 
ered in this case, is, whether under the facts the note given 
by Davies to Coleman was a novation of the original debt, 
and destroyed its fiduciary character so as to take i t  out of 
the operation of the 33rd section of the bankrupt act of 
March 2, 1867, and allow the discharge i n  bankruptcy of 
the defendant to relieve him from the debt. We think that 
sections 2811 aad  2827 of the code, under the facts, make 
the acceptance of the note a novation and destroy the jduci- 
a q  character of the debt." 

This is a n  adjudication upon the very point before us, 
that a new security given for a fiduciary obligation is not' 
itself a fiduciary obligation, exempt from the operation of 
the discharge, and such in  our opinion is the law. I t  must 
be declared that there is error in the ruling of the judge, 
and the judgment is reversed, and judgment must be en- 
tered for the defendant. 

Error. Reversed. 

EPHRAIM AMXON and others V. ALLEN AMMON a d  others. 

Practice-Suit in Equity. 

Where, under the old practice, proceedings in equity for partition by sale 
were transferred to the supreme court, the whole case was taken up, 
and all subsequent and necessary orders in the cwse will be made in 
this court. 



JANUARY TERM 1880. 399 

MOTION to reinstate a cause heiird at  Jauuary Term, ISSO, 
of THE SUPREME COURT. 

Messrs. G. S. Ferguson and Reade, Busbee & Bushee, for 
plaintiffs. 

Mr. J. I1 Merrimon, for Jol~nston, the clerk, kc.  

DILLARD, J. The  plaintiffs filed their bill i n  the court of 
equity nf Macon county, asking a decree of sale of the 
lands in the bill ~nentioned for partition, claiming as devi- 
sees under the will of Ephraim Ammon, deceased, while 
the defendants claimed that the land did not pass under the 
will, but descended to them as tenants in  common with the 
plaintif%, as in case of an  intestacy. 

This court at June term, 1857, adjudged that by the said 
will the lands were devised to the plaintiffs and that  de- 
fendants had no interest therein, and decreed the lands to 
he sold on one and t a o  years' credit, and appointed J. John- 
ston, the clerk and master of the court of equity of Macon 
county, to make and report the sale as iu the decree directed. 
The clerk and master made the sale on the 13th of July, 
1859, amounting to nine hundred and forty-six dollars and 
reported the same to this court a t  - term, 1859, and 
the sale was confirmed and no further orders were ever 
made in  this court in the cause. 

But a t  fall term, 1878, of the superior court of Macon, a n  
order was made in  that court upon the  idea that the cause 
was in  that court, referring it to the clerk to enquire and 
report what sales had been made by Johnston the clerk and 
master, to whom and for how much, whether any of the 
purchase money had been paid, what sum, to whom, and 
when ; and the clerk having reported upwards of four hun- 
dred dollars collected, and claimed to be invested in confed- 
erate certificates, and the balance amounting to more t h a ~ l  
one thousand dollars to be still due and unpaid by the pur- 
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chasers, a rule was issued against said Johnston the late 
clerk and master, to spring term, 1879, to make report to 
court or show cause to the contrary. 

On the return of the rule, it appearing that the cause was 
in the supreme court, His Honor dismissed the proceeding 
against Johnston the former clerk and master. 

And now in this court, in  pursuance of notice duly exe- 
cuted, i t  is moved to reinstate the case on the docket here, 
and on consideration thereof, i t  is ordered that the clerk of 
this court bring forward the case on the docket, and issue a 
rule to be served on Johnston, the late clerk and master of 
the court of equity for Macon county, to make report of his 
sales and collections if m y ,  to return the bonds of the pur- 
chasers, and to show cause if any he have, why he shall 
not be compelled to pay so much of the money as he may 
have collected, returnable to the next term of this court. 

PER CUEIAM. Order accordingly. 

F. J. OSBORNE v. COMXISSIONERS OF MECKLENBURC 
COUNTY. 

Road-Law Construed-Streets in a City not Subject to- 
Bridging Streams- Taxation. 

1. The act of 1879, ch. 83, which directs the commissioners of Mecklen- 
bug, Forsyth :and Stokes counties to divide their respective counties 
into road districts, to be under the control of supervisors tl~erein pro- 
vided for, and authorizes the levy of a t a s  for the repair and improve- 
ment of highways, was not intended to apply to incorporated cities 
and villages in those counties. 

2. The construction and repair of bridges over large streams, beyond 
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the means of the several road-districts, devolves by the general law 
tipon the county authorities ; :uld taxes for this purpose should be 
levied upon all the subjects of taxation within the county, whether the 
same be situate witlliu or without the cities and villages. 

3. Taxes for road purpoqes, which may be discharged by labor on the 
ro:~cl, stand on a difkrent footing, and rr~r~st be controlled by the s a n ~ e  
principle which governs the tax;~tiou of the hbor  itself 

APPLICATION for Injunctio~l heard at  Fall Term, 1879, of 
MECKI.ESBURG Superior Court, before Buxton, J: 

The  plaintiff, on bellalf of himself and others, the male 
residents in the city of Cl~arlotte between the ages of eigh- 
teen and forty-five years, and tax payers, seek in this action 
to restrain the defendants from enforcing certain provisions 
of the act of March 13, 1879, within the corporate limits of 
that  city. Act 1879, ch. 83. The  act which is confined to 
the counties of Mecklenburg, Forsyth and Stokes (sec. 40) 
directs the comlllissioners of these counties to divide them 
into suitable road districts, to be under the control of super- 
visors first appointed by them (see. 34) and afterwards bi- 
ennially elected, and requires all male persons, within the 
age specified, who are able to perform or cause to be per- 
formed the required labor, to work annually on the public 
roads a time not exceeding four days. (Sections 1, 2 and 4.) 
The cotnn~issioners are further authorized, at  their annual 
sessions in  the month of June, to levy a tax of limited 
amount for the cor~struction and repair of bridges and the 
improvernent of highways. The  con~missioners have made 
the city of Charlotte, with its dofined corporate boundaries, 
a single road district, declared the streets therein public 
roads within the meaning of the statute, and  appointed a 
supervisor to enforce road duties upon such as are liable 
thereto. They have also levied a tax, under the authority 
given in  section 17, upon all the taxable property in the 
county, including that i n  said city, and are taking measures 
to collect the same "for road and bridge purposes." 

26 
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The  only qnestion raised by the demurrer, is, as to the 
application of these provisions of the act to the persons and 
property in the city of Charlotte, and this alone is before 
this court on the appeal of defendants froni the judgment 
below overruling the demurrer. 

MY. Clem. Dowd, for plaintiff. 
Jlessrs. Tfilson &- Son, for d efendac ts. 

SXITH, C. J., after stating the case. Although cities and 
hcorporated towns are not expressly mentioned and ex- 
cluded from the comprehensive and general language of the 
act which directs a division of the territory of the "counties 
into suitable road districts," yet the inference of an intention 
to exclude, is plainly deducible from the structure and scope 
of the act, and warranted by the inconveniences and em- 
barrassments which will attend any other interpretation. 
This will sufficiently appear from an examination of some 
of i ts  provisions. 

I ts  title is " A n  act relating to roads and highways," lan- 
guage appropriate to those thoroughfares which traverse the 
country, and not to the streets of a populous incorporated 
city or town. A street, as defined by IVorcester, is " a  public 
way in  a city or town passable by carriages ;" and by Web- 
ster, as a " paved way or city road ;" while a yoad is defined 
by the former to be " an open way or public passage, as be- 
tween one town, city or place and another," and by the latter, 
" a track for travel forming a communication between one 
city, town or place and another." I t  will be noticed that 
the statute makes no mention of streets, but speaks through- 
out of yoads and highways, to be laid out, improved and re- 
paired, an omission significant of its objects. The intention 
will be more manifest by looking into its details, which are 
appropriate to the county territory outside, but not to that 
within the city limits. 
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The  supervisors are authorized to enter upon lands near 
or  adjoining, uncultivated or unenculnbered with crops, for 
timber, sand or other materials needed in repairing their 
roads, and to cut ditches for. drainage to some near and con- 
venient water course, section three ; to construct foot bridges 
over streams of water, section twelve ; to erect at  the forks or 
cross-roads posts and guide boards with " legible letters di- 
recting the way and distance " to some town or public place 
on their roads, section thirteen ; and to do other acts appro- 
priate to conntg highways only. 

I n  our opinion incorporated cities and towns whose 
charters make provision for the repair of streets are not in- 
cluded, nor intended to be included, i n  an act to regulate 
roads and highways ; and they are still left i n  possession of 
their chartered rights and privileges in  this regard. By 
section 22 of the act of Mawh 10, 1866, incorporating the 
city of Charlotte, i t  is made the duty of its board of alder- 
men " to keep the streets of said city in  good order," ar,d to 
this end they have power, and i t  is their duty to cause the 
said streets to be drained, "and they rnay have them graded 
and paved," may " lay out and open new streets or widen 
those already made, and make such improvements as the 
public convenience may require." 

I t  can hardly be supposed that these p ro~ i s i sns  of th-e 
charter were intended to be swept away and superseded by 
the very inadequate substitute of the general law i n  regard 
to public roads ; and the conflict between them is avoided 
by a cmstruction of the act which confines its operation to 
parts of the caunty in which roads, as distinguished from 
streets, are to be found. The  action of the defendsnts there- 
fore i n  declaring the streets to be roads, and  laying off the 
city into a road district, and placing i t  under a supervisor, 
is unauthorized by the statute, and void. 

2. The plaintiff also demands a n  injunction against the 
levy of the tax for road and bridge purposes, under section 



404 I N  THE SUPREME COURT. 

17. The ~onstruction axad repair of bridges over large 
streams and rivers, beyond the means of the supervisors of 
the separate road districts, and the force af their disposal, by 
the general. law devolves upon the county authorities, an& 
taxes should for this purpose be levied as part of those re- 
quired for cnrrenk county expensw upon all taxable property, 
as well within as without the city limits, and to this extent 
the defendants have exercised a lawful power. But those to 
be colleeted for road purposes and which may be discharged 
by labor on the roads, and the proceeds whereof are distrib- 
utable among the districts under sections 16 and 19, stand 
upon a different footing. This provision is but subsidary 
and in aid of the labor imposed upon the road hands, and 
the exaction of t h ~ ,  tax must be controlled by the same prin- 
ciple that applies to the requirement of the labor itself. If 
the labor, needed in the reparation of the public roads out- 
side of the city, cannot be demanded of its resideuts, ueither 
should be the tax which takes its place. 

There is no violation of the rule of uniformity and equality 
prescribed in the col~stitutisn, any more than, is the levy of 
unequal taxes in different counties for county purposes. The 
territory of the county is divided into separate parts, oc- 
cupied by the city and outside of it, and different taxation 
is imposed by diff'erent taxing powers for its separate parts. 
The repair of the streets is provided for in the charter, and 
its burden rests eexlu3ively upon the inhabitants and their 
property therein. The same duty and the like bardell as to 
the roads, rest upon those and their property who are outside 
+,he corporate bouudaries. But the taxation for the two ob- 
jects, one of which is sanctioned hy the act while the other 
is not, is blended in  a single ad valoreurz, per centum, and 
the plaintiff is entitled to be protected from so much of i t  
only as is to be applied to the reparation of the public roads. 
The demurrer which goes to  defeat the whole action must 



JANUARY TERM, 188% 405 

JACKSON v. LOVE. 

$herefore be overruled, aaad the judgment below sustained. 
This will be certified. 

PER CURIAM. Modified. 

SMITH, C. J. Since this opinion was pwpared, and at  its 
Bate session, the general assembly passed an act amendatory 
of that construed and which contains the following provis- 
ions: Sec. 44. This act shall not apply to any incorporated 
city or village, and any labor or tax levied or required of 
a n y  citizen of any city or incorporated village, by the " act 
relating to roads and highways" ratified the 13th day of 
March, 1879, is hereby remitted. 

A. J. JACKSON v. S. L. LOVE and another. 

Evitlence-Presumptiorz from Possession of Clme in Action- 
fiaE Party in Interest. 

11. The possession of an ~inetidorsed negotiable note or bond, not pay- 
able to bearer, raises a presumption that the person producing it on 
the trial is the real and rightful owner, and entitled to the money due 
from the defendant, the promisor. 

2. This presumption is not repelled or altered by a denial of the defend- 
ant, in his answer, that the plaintiff is the rightful owner of the paper 
declared upon. 

$Andyews v. HeDaniel, GS N. C., 385; Abrmns v. C%weton, 74 W. C., 523, 
cited and approved.) 

CIVIL ACTION tried a t  December Special Term, 1879, of 
HAYWOOD Superior Court, before Graves, J 

The plaintiff alleging himself to be the owner brings this 
action to recover the amount due on a note, as follows: 
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One day after date we promise to pay W. W. Stringfield 
one thousand dollars, for value received. Witness our hands 
and seals this  29th Oct., 1872. 

(Signed) J. L. LOVE, [seal.) 
R. G. A. LOVE, [seal.] 

The  defendants, admitting the execution, deny the plain- 
tiff's title to the note and the moneys due thereunder. On 
the trial of the issue made by the pleadings, the plailltiff 
being in possession produced the note and read it as evi- 
dence to the jury. No other evidence was offered. The  
plaintiff's counsel asked the court to charge that the posses- 
sion and production of the note was presumptive evidence 
~f his ownership, and there being no rebutting testimony 
he was entitled to a verdict responding i n  the affirmative. 
Tile court declined to give the instruction, and charged 
tha t  the defendants havihg in  their answer denied the plain- 
tiff's ownership, i t  devolved on the plaintiff to prove tha t  
h e  was the real party in interest, and  no such presumption 
would arise. Upon this intimation the plaintiff submitted 
to a nonsuit and appealed. 

Jlessrs. Ma~cus ,%win and TV. E ilfrdone, for plaintiff. 
Messrs. J. L. Henry and A. W.  Haywood, for defendants. 

SMITE, C. J. The  only question presented in  the record 
is this : Does the possession of a n  unendorsed negotiable 
note or bond raise a presumption that  the person producing 
i t  is the real and rightful owner,aud entitled to the moneys 
due from the defendants, the promisors? 

I t  is settled upon ample authority that  the possession of 
a note endorsed iu blank or payable to bearer is presump- 
tive evidence of title in the holder, and the rule extends to 
a case where there are subsequent endorsements which he 
inay strike out. Picruet v. Cul-tis, 1 Surmner, 478; Warren 
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v. Gilmore, 15 Maine, 70; 1 Danl. Neg. Inst., 5 812 ; Porn. 
011 Rern. and Rem. Rights, 8 140. 

I11 Pettie v. P~out ,  3 Gray, (Mass.) 542, an action was 
brought 011 a note payable to the Chester Iron Works, of 
which plaintiff was the general agent," or bearer," and, with  
a view to use a set-off, the defendant contended that the 
note belonged to the company. The note was exhibited on 
the trial by the plaintiff, without further evidence. SHAW, 
G. J., thus declared the doctrine : " When the plaintiff 
brings the note declared upon in his hand and offers i t  i n  
evidence, this is not only evidence tliat he is the bearer, but 
also raises a presumption of fact that he is the owner, and 
this will stand as proof of title until other evideuce is pro- 
duced to control it." 

This and the other decisions referred to are based upon 
the principles of commercial law, that govern and regulate 
the transfer of negotiable sexrities, in the interests of trade 
and to facilitate and render safe, dealings in  such paper. 
Will the same inference be drawn from possession i n  favor 
sf a person, not the payee, holding an  unendorsed note, 
under the statute which requires that '. every action must 
be prosecuted in the name of the real party in interest," 
with an exception inapplicable to the present case? C. C. 
P., 8 55. 

I n  Andrews v. MeDaniel, 68 N. C., 385, i t  is decided that 
the proper plaintiff is the pa.rty in  interest and not the en- 
dorsee, the legal owner, unless he is also entitled to the 
money due, and pslrol proof was admitted of the plaintiff's 
equitable title. 

In Abraqns v. C'u~eton, 74 N. C., 523, the plaiutiff to whon~  
the note had been endorsed was nonsuited 011 its being made 
to appear, that i t  was under a contemporary agreement that 
he  should collect, retain compensation for his services, and 
pay over the residue to the endorser. This recognition of 
equitable ownership of a negotiable bond or note, as prop- 
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erty, seems to place i t  upon the footing of other personal 
property,and admit the application of the rule which infers 
title f i ~ m  possession, until thepreswnption is met and over- 
come by rebutting evidence. " As men ger:erally own the 
personal property they possess," says Mr. GREEWLEAF, "pos- 
session is presumptive proof of ownership." 1 Greenleaf 
Ev., Q 34. " Upon the same principle," says Mr. POMEROY, 
" the equitable owner of a promissorj note io the real party 
in  interest within the statute, and is the proper person to 
sue upon it, although there may be ilo endorsement, and 
possession of theinstrurnent is prima facie evidence of such 
ownership." Rern. and Rem. Rights, Q 140. He cites i n  
support of the proposition, Gamer v. Cook, 30 Ind., 331, i n  
which the court say: " When Vudagrij? vv. Tate, was de- 
cided, the equitable owner of a note could not sue upon i t  
in  his own name ; now he can ; snd  the possession. of the 
note is evidence of such ozunemhip." 

The judge in  the court below held that the denial in  the 
answer of the plaintiff's title, had the eRect of requiring 
from l ~ i m  proof beyond and in addition to the production 
of the note. I n  this we think he  misconceived the legal 
effect of the conflicting pleadings. The denial des t ro~s  the 
force of an allegation and puts the controverted fact in  
issue. It would do the same, in case the endorsee or bearer 
brought the action iu his own name. But i n  neither case 

'1 1011 is the denial evidence against, nor the plaintiff's allege t '  
evidence for, the t ruth of the disputed fact, to be considered 
by the jury. The issue is eliminated and preseiited in the  
form of a simple enquiry as to the plaintiff's ownership of 
the note in snit. The  burden of proof rests upon h i m  ; and 
upon the authorities, the presumptive evident:, is furnished 
when the note is produced and read in support of his title. 
As there was nothing shown to repel its force, the presnrnp- 
tion should have prevaded, a n d  the plaintiff was entitled to 
the verdict. There is error in  the ruling of the court, and 
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the judgment ruust be set aside and a new trial awarded, 
and i t  is so ordered. Let this be certified. 

Error. Venire de novo. 

JOHN C GAY v. W. F BROOICSHIRE and others. 

Bankruptcy- Appeal. 

1. Where a suggestion is entered on the record that a defendant, sued on  
a boncl, has been adjridgetl a banlrupt ,  the court shorlld stay proceed- 
ings until the question of the debtor's discharge shall kave been de- 
termined. 

2. Where the defendant plea& ba~lliruptcy in bar, and the plaintiff de- 
murs thereto, and afterwards the defetldarlt is allowed to withdraw h i s  
plea and move a stay of proceedings ~ m t i l  his rigllt to a discharge can 
be passed upon, whicl~ motion is granted by the court, no appeal lies 
from a refusal t o  try the action on the demurrer after the withdrawal 
of the subject matter to which it relates, and the consequent continn- 
ance of the cause. 

(Paschull v. l'ocllock 80 N. C., 329 ; State v. Scott, Id . ,  365 ; Mitcl~ell v. 
Kilbz~rn, 71 N .  C., 483 ; Crctwley v. Woodfin, 78 N. C.,  4 ;  NcBryde  v. 
Patterson, Id. ,  412 ; State v. Lindsey,  I d ,  499, cited and approved.) 

CIVIL ACTIOK tried at  Fall Term, 1879, of RICHMOND Su- 
perior Court, before Seymour, J. 

The plaintiff sues to recover the residue due on a bond 
executed to him by the defendants, after deducting the sev- 
eral payments admitted and specified i n  the complaint. 
The defendant, Booksliire, alone put in  an  answer, in  which 
he states that additional payments have been made, and as 
a further defence, that 11e has beer) adjudged a bankrupt i n  
the proper district court of the United States, and the plain- 
tiff has proved his debt in  the proceeding pending therein. 
The  plaintiff replies, denying the allegation of other pay- 
ments, and demurs to the sufficiency of the other matters of 



410 I N  THE SUPREME COURT. 

defence. At fall term, 1875, the defendant had leave to 
vithdraw his defence founded on the bankrupt act, and to 
enter on the record a suggestion of the bankrupt proceed- 
ings, in  order to a stay of the action. Thereupon the plain- 
tiff demanded judgment on the demurrer, and from the 
refusal of the court to grant it, appealed to this court. 

dfessrs. Plntt B. Valker and G. i? Strong, for plaintiff. 
Nr. John D. Shaw, for defendants. 

SJIITH, C. J. There has been no adjudication upon the 
issue raised by the demurrer, either sustaining or overrul- 
ing it, but a refusal to proceed to judgment, and, as we in- 
terpret the record, a suspension of further action in  the 
cause until the proceedings in  bankruptcy are determined, 
and the defendant obtains or is deuied his discharge. As 
the suggestiou was uot controverted, we assume the fact to 
have been acted on, as if on proof or admission, and if so, 
the stay and continuance are in  direct accord with the re- 
quirements of the act of congress. 

" No creditor whose debt is provable shall be allowed to 
prosecute to final judgment any suit a t  law or in equity 
against the bankrupt, until the question of the debtor's dis- 
charge shall have been determined, and any such suit shall, 
upon the application of the bankrupt, be stayed, to await the 
determination of the court in bankruptcy on the question of 
discharge, unless," kc. U. 8. Rev. Stat., 5 5106. This man- 
date is addressed as well to the courts of the states as to the 
courts of the United States, and, as  the supreme law, is obli- 
gatory on all. Burnp Bank., 434 and references. Sumpson 
v. Burton, 4 B. R., 1. 

The  effect of an  adjudication of bankruptcy has been held 
to be itself an injunction tigainst the further prosecution of 
a suit in  a state court, to enforce payment of a demand 
provable in bankruptcy, when brought to its notice. Penny 
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v. Taylor, 10 B. R., 200. And if the adjudication be averred 
i n  the answer and proved, it operates to suspend proceed- 
ings. Frostman v. Hicks, 15 B. R., 41. 

The purpose aimed at  in the stay, is to enable the debtor, 
when his discharge has been granted, to plead it in  bar of 
the recovery. Paschal1 v. Bullock, 80 N. C., 329 ; Blum, Lnw 
& Prac., Bank., 484. 

The sufficiency of the demurrer is not before us on the 
appeal, and while not intending to pass upon it, we call at- 
tention to the preceding section, which declares that " no 
creditor proving his debt or claim shall be a1lr)wed 
to maintain any suit in law or equity therefor against the 
bankrupt, but shall be deemed to have waived all right of 
action against h im;  and all proceedings already com- 
menced, or unsatisfied judgments already obtained therein 
against the bankrupt, shall be deemed to be discharged and 
surrendered thereby. U. S. Rev. Stat., 5 5105. 

But the appeal may be disposed of upon another ground. 
I t  is takeu from a refusal of the court to proceed to try the 
action on the demurrer, after the withdrawal of the subject 
matter to which i t  relates, and the consequent order of con- 
tinuance, involving no " matter of law or legal ioference " 
i n  the cause. C. C. P., 5 299. I t  stands upon the same 
basis as an appeal from an overrnled motion to dismiss, or 
to nonsuit the plaintiff, or an order of continuance, which 
we have held will not be entertained. Mitchell v. Kilburn, 
74 N. C., 483; Crawley v. WoodfEn, 78 N. C., 4 ; McBryde v. 
Patterson, Id., 412; State v. Lindsey, Id., 499; State v. Scott, 
80 N. C., 365. The appeal must therefore be dismissed and 
this will be certified. 

PER CURIAM. Appeal dismissed. 
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J. H. WILSON, Jr., and wife V. C. J. LINEBERGER. 

Motion to Dismiss-Appeal. 

1. Where the delendnnt demurs to the complaint, for that, it does not 
state a cause of action, and the dennlrrer is overruled, the same point 
cannot be again presented by a motion to dismiss. 

'2. No appeal lies from a r e f ~ ~ s a l  to dismiss. 

(Wate v. Evms, 74 N. C., 32.2 ; Jones v. Thorne, 80 N. C.. 7 2  ; Garrett v. 
Trotter. 65 N .  C., 430 ; Mastin v. Marlow; Id. ,  695 ; Long v. Bank, S1 
N. C., 41, cited and approved ) 

MO~ION by defendant to dismiss the aztion heard at  Fall 
Term, 1879, of GASTON Superior Court, before Buzton, J. 

At the first term of the court after the conling i n  of a re- 
port of a referee of the statement of an account, the de- 
fendant's counsel moved to dismiss the action " for want of 
equity,'' and mas proceeding to state the grounds of the 1110- 

tion, when the court expressed the opinion that as a de- 
murrer to the complaint had once been filed and overruled, 
and no appeal taken, this motion was not in  apt time. 
Motion refused, and defendant appealed. 

Messrs. Wilson & Son, for plaintiffs. 
Messm. Jones & Johnston, for defendant. 

SMITH, C. J. The  plaintiffs bring their action against 
the defendant for an account and settlement of his adminis- 
tration of the estate of Laben Lineberger, a lunatic, of whom 
he was guardian in the intestate's life time, and one of his 
administrators in association with the feme plaintiff, pos- 
sessed of the trust fund after his death ; also for the adjust- 
ment of a co-partnership of which himself and the intestate 
were members, and to carry into effect an  agreement in re- 
lation thereto, entered into between the parties. The  defend- 
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ant  demurred to the complaint on the ground of its multi- 
fariousneas, which at  spring term, 1876, of Gaston superior 
court was overruled, and an appeal taken but not prosecu- 
ted. At fall term following an answer was put in, not deny- 
i ng  the fiduciary relations charged, and his contract, but 
assigning as a reason for not fulfilling i t  that the plaintiffs 
were to give him a n  indemnifying bond against the claims 
of the creditors of the intestate, then supposed to be of 
small amount, and now ascertained to equal the penalty of 
the proposed bond, for which he would be liable, and the 
feule plaintiff, his co-adnlinistratrix, had mortgaged her 
lands for tlleir full value. A single issue was fran~ed and 
submitted to the jury at  spring term, 1877' and in response 
they find the feine plaintiff has not mortgaged her estate for 
more than i t  is worth. Thereupon a n  order of reference 
n7as made to a commissioner to state the various accounts 
required in  ascertaining the defendant's liability, and to take 
the necessary testimony in  relation thereto. After the lapse 
of four terms the report was made to fall term, 1879, and 
ninety days allowed each party to file exceptions. The de- 
fendant then moved to dismiss the proceedings for want of 
equity, and the motion was denied on the ground that the 
subject matter upon which i t  rested had been decided i n  
overruling the demurrer, and was res adjudicata. From this 
ruling the case is brought u p  on the appeal. 

We think the motion was properly refused and for the 
reason given. If the facts stated i n  the complaint do not  
constitute a cause of action, the demurrer ought to have 
been sustained. The  overruling judgment is a decision 
that  the complaint is not liable to any of the objections 
specified. The motion to disrniss for alleged inherent de- 
fects or "want of equity " can only raise and present such 
points as were or could have been assigned as cause of de- 
murrer, and the effect is i n  either case equally conclusive. 

I n  Slate v. Evans, 74 N. C., 324, the prisoner was put on 
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trial for larceny, and the jury not being able to agree were 
discharged. The prisoner's counsel thereupon moved for his 
discharge on the ground that he  could not again be tried. 
The  motion was refused, and a t  the next term similar ]no- 
tion was made and allowed. On the appeal, PEARSOX, C. J., 
says : " So we ha re  the conflicting rulings of two of the 
judges of the superior court in the very same case ; in fact 
one judge reverses the derision of the other judge. How 
is this unseen~ly conflict of decision to be prevented ? I t  
can only be done by enforcing the rule, rea adjudicata." 

So upon a second application during the progress of a 
civil action for an injunction and the appointment of a re- 
ceiver, this court remarked : " The  matter has passed into 
and become res adjudicata. A party ought not to be har- 
rassed by successive motions for an  order made in the prog- 
ressof a cause when the object of the motion after full 
investigation has been refused, unless upon facts thereafter 
transpiring which make a new and essentially different 
case.'' Jones v. Thorne, 30 N. C., 72. 

But aside from this, as  has been repeatedly decided, a re- 
fusal to dismiss a n  action or proceeding before the final 
hearing, does not "affect a substantial r ight"  as meant in  
section 299 of the code, and an appeal therefrom does not 
lie. Garrett V. Trotter, 65 N. C., 430 ; Mastin Marloto, Id., 
695; Long v. Bank, 81 N. C., 41, and the case of Gay v. 
Brookshire, ante 409. 

There is no error. This will be certified that the cause 
may proceed in the court below. 

No error. Affirmed. 
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E. BELO v. COXJIISSIOXERS OF FORSYTH COUIYTY. 

Sl~ares of Stock in N C. R. R. Co. subject to Taxation. 

1. Slrares in the capital stock of the North Carolina Railroad Company 
are not exempt from taxtition by a legislative enact~ncnt that "all real 
estate held by said compauy for right of way, for station places of 
whatever Iiind, and for work-s11op locxtion shall bc exempt from taxn- 
tion ~int i l  the tlivideuds or profits of said company shall exceed six per 
centiini per annnm." 

2. Shares of stock in  :In incorporated company may be tnxed, as a dis- 
tinct species of property, belonging to the holder, ind(~peudent1y of 
the tax:~tioll imposed npon the value of thc franchise and npon t l ~ e  real 
and persons1 cstate of the corporat,ion itself. 

3. The kgidature by the act of 1877, ch. I.%, $ 9 (6) intended to, and 
did prorirle for taxing the shares of stock in rililroacl corporations, 
ovaled by private parties. 

(R .  R Co v. Conz'rs, 76 N. C., 212, and 77 N C. 4 ;  R. R. Go. v. Brogden, 
74 N. C., 707 ; R. R. C'o. v .  Com'rs, 7". C.,  10 ;  Bridge Co. v. Covz'rs, 
Id., 15; Buie v. Com'ru, 79 N. C..267, cited anrl approved ) 

APPLICATION for an Injunction heard at  Fall Term, 1879, 
of FORSYTH Superior Court, before Gilmer, J. 

The plaintiff's application was granted and the defend- 
an t  corn missioners appealed. 

Mr. J. C. Buxlon, for plaintiff. 
ilfess~s. Watson & Glenn, for defendants. 

SMITH, C. J. The plaintiff is the owner of three hundred 
and forty-five shares of the capital stock of the North Caro- 
lina railroad company, which have been assessed arid 
charged with an ad valowm tax in  the ~ n a n n e r  prescribed 
by law, and the tax list has been made out and delivered 
to the defendanl,, Hill, the sheriff of Forsyth, for collection. 
This suit is instituted to restrain hiin and the  county coni- 
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missioners from levying and collecting the tax, on the 
ground of alleged exemption under the charter of the com- 
pany, and for the further rea.ion that all proper taxes upon 
the taxable property of the con~pany are paid by the com- 

pany. 
I t  is conceded that  the franchise and property of the com- 

pany have been leased to the Richmond $ Dmvillo railroad 
company a t  a n  annual rent of two hundred and sixty thou- 
sand dollars, or six and a half per ceutnrn per anriuln upon 
the par value of the stock ; that no dividends or distribation 
of profits has been made a ~ n o i ~ g  the ~ l i a~eho lde r s  in  excess 
of six per cent, and the half per cent has been appropri- 
ated to the paymerit of salaries and other necessary ex- 
penses of the lessor corporation, and the interest, and in 
reduction of the principal of its debt. Upon these admit- 
ted facts, a perpetual injunction was awarded and the de- 
fendailts appeal. 

The clause in the  amended charter of the company 
which, ~t is claimed, protects the plaintiff from the demand 
of any tax  upon his stock, is in  these words : " That  all  
real estate held by said coinpany for right of way, for sta- 
tion places of whatever kind and for work-shop location 
shall be exempt from taxation until the dividends or profits 
of said company shaIl exceed six per centurn per aunum." 
Acts 1854-'55, c11 32, S 5. 

This section has received an  authoritativc interpretation 
in the R & D. R. R. Co. u. Corn'rs of Alamnncs, 76 N. C., 
212, and is thus e x p k n e d  by BYKUM, J. : " I t  is clear that 
the real estate which the company may own, is not exempt, 
but such only as nlay be held by the company for the right 
of way, for station houses and for work-shop location. Real 
estate held and used for other purposes is not exempt from 
taxation. The  exemption is coupled with a condition, and 
that  condition equally attaches to each of the three pur- 
poses described in the  act. Land held for the right of way 
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is exempted for that use only;  that held for station places 
must be applied to that  purpose; and that held for work- 
shop location can be applied to no other uses than for work- 
shops. Otherwise, i n  each case the land so held becomes 
liable to taxation as other property." N. C. R. R. Co. v. 
Corn'rs of Alamance, 77 N. C., 4. 

Upon a statement of the facts esqentially the same as 
those now before us, i t  has been held that  the immunity 
conferred remains unimpaired. R. R: D. R. R. Co. v. Brog- 
den, 74 N. C. 707. 

It is also settled that the franchise of the company and 
its property outside the exemption are liable ae distinct sub- 
jects of taxatiou. R. & D. R. R. Go. v. Brogden, supra. 
W ,  C. & A. R. h'. Go. v. Com'rs qf Brlcnswick, 72 N. C.. 
10;  Bridge Co. v. Conz'rs of New Hanov~r, Id., 15. 

The only question then for us to consider is this: A s  all 
the property of the company, real and personal, is either 
given i n  for taxation and the taxes thereon paid by the com- 
pany, or is exempt under the act, can the shares in the 
hands of the stockholders be also assessed and charged a s  
an independent subject of taxation? The question is 
scarcely open to debate, and we shall only refer to so:ne 
among the many authorities sustaining the affirmative of 
the proposition. 

I n  Gordon v. The Appeal Tax Court, 3 How. (U. 8.) 133, 
Mr. Justice WAYNE thus expresses himself: "The  fran- 
chise is their corporate property, which like any other prop-. 
erty, would be taxable, if a price had not been paid for it. 
The  capital stock is another property, corporately associated 
for the purpose of banking, but in  its parts, is the individ- 
ual property of the stockholders, in the proportion they may 
own them ; and being their individual property, they may 
be taxed for it as they may for any other property they may 
own. * * * A franchise for banking is, in  every state 
i n  the Union, recognized as property. The banking capi- 

27 
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tal attached to the franchise is another property, owned i n  
its parts by persons,corporate or  natural, for which they are 
l kb le  to be taxed, as they are for all other property, for the 
support of government." 

I n  an able opinion of the author of that valuable work 
on railways, commenting on the law, he says: " We here 
find the clear recognition of this kind of corporate property, 
taxable to the corporation, and the shares in the hands of 
the corporators, distinctly defined as a fourth species of cor- 
porate property, taxable only to the owrters or holders. 1. The 
capital stock ; 2. The corporate property ; 3. The  franchise 
of the corporation, all of which is taxable to the corpora- 
tion ; and the shares in the capital stock which are taxable 

+only to the shareholders." 1 Red. Am. R. Cases, 497. 
A tax on the shares of stockholders in a corporation is a 

different thing from a tax on the corporation itself, or ite, 
stock, and [nay be laid irrespective of any taxation of the 
corporation where no contract relations forbid it. Cooley 
Const. Lin~. ,  169. Field on Corp., 521. 

A share of stock in a corporation is personal estate and 
is taxable to the owner thereof, as other personal estate, a t  
the place of his residence. Burroughs Taxation, $ 90. 

Stock i n  a corporation is in  the nature of a chose in  ac- 
tion. I t  has no locality and of necessity follows the person 
of the owner. The  tax upon i t  is in the nature of a tax 
upon income which of necessity is confined to the person of 
the owner. 1 Potter's Law Corp., 5 192. 

I n  Massachusetts it has been decided under a statute of 
that state that a citizen may be taxed for his stock in a 
turnpike con~pany in another state. Great Barriszgton v, 
Com'rs of Berbhire, 16 Pick., 572. 

I n  Vun Allen v. Assessors, 3 Wall., 573, i t  is held that 
shares in a National bank may be taxed to the I~olcler, al- 
though the whole capital i s  invested in sccurities of the 
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national government, which a n  act of congress declares to 
be exempt from taxation by state authority. 

These references are sufficient to show that shares of stock 
in a n  incorporated company may be taxed a s  a distinct 
species of property, belonging to the holder, independently 
of the taxation imposed upon the value of the  franchise 
and u p a  the real and personal estate of the corporation 
itself. 

Has  the legislature exercised its power to tax the plain- 
tiff's stock upon its assessed value, aud thus secured the 
uniformity prescribed in  the con~titution ? 

The  taxes covered by the restraining order were levied in 
1878 under the requirements of the act of March 7th) 1877, 
section 9 of which prescribes w h ~ t  the tax lists shall contain, 
and  in paragraph 6, enumerates the following: " Stock, i n  
national, state and  private banks, and stocks i n  ally incor- 
porated company or joint stock association, ri~ilroad or canal 
company, and their estimated value ;" and this valuation is 
charged in the act of raising revenue with the ad valorem 
Sax levied, and  uniform on property. The  stock must be 
listed in the county and townships of the owner's residence, 
where he  resides in the state, as was decided upon the con- 
struction of the statute in  Buie v. Corn'm o j  Fqetteville, 79 
N. C., 267'- 

There is nothing unreasonable in the subjection of this 
form of property to its share of tLe common burden of tax- 
ation, necessary in  the support of government. Income is 
o r  may be taxed, unless in the special case forbidden in the 
constitution, from whatever source derived. Dividends are 
but net profits distributed arnong the shareholders, and if 
they must be taxed, why cannot the stock be taxed f r o ~ n  
which they proceed ? 

The subject may be considered in another aspect. The  
relation of t h e  stockholders to the corporate body, for the 
purposes of the.present enquiry, is very amalognus to that 
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of a creditor towards his debtor. The  means and resources 
of the debtor, i n  connection with the skill, industry and 
integrity, impart value to his persolla1 obligation, as prop- 
erty possessed by the creditor. I t  is not pretended that the 
assessment and taxation of the estate of the former where 
he may reside, or his estate may be found, should relieve 
the security, which the latter holds, from liability for its 
share of the conlmon burden. The same principle, and 
a i t h  equal force, may be applied to the stockholder and the 
corporation. The  latter must bear the taxation imposed 
upon its property, and this may dimiuish its distributable 
profits, but the stockholder cannot, any Inore than the cred- 
itor, claim exemption on this account, for his stock, as  dis- 
tinct and separate property in his own hands. 

I t  must therefore be declared that there is error in  the 
record and the judgment must be reversed, and judgment 
entered here that the defendants go without day and re- 
cover their costs and i t  is so ordered. 

Error. Reversed. 

DAVID WORTH v. COXMISSIONERS OF ASPIE COUNTY. 

Taxation-&ock of Foreign Corporations. 

Shares of stock iu foreign corporntions are personal property. They 
follow the persol1 of the owner, and when he lives i n  this state, they 
niajr here be taxed. 

APPLICATION for Injunction beard a t  Fall Term, 1879, of 
SSHE Superior Court, before Schenck, J. 

The plaintiff is a citizen of Ashe county and owns three 
hundred and sixty-four shares of stock in the bank of Abing- 



JANUARY TERM, 1880. 421 

don chartered and doing business in  the state of Virginia. 
The  stock in  the bank is taxed by the laws of Virginia, and 
the defendant comn~issioners have listed the same for county 
and state taxes and placed the list in the hands of the sher- 
iff of the county for collection. The  plaintiff asks that de- 
fendants and their agents be restrained from collecting the 
said tax, and for judgment that the assessment be declared 
invalid and without cuthority of law. The  defendants de- 
murred to the complaint, in that, the matter therein set 
forth is not suEcient in law to enable the plaintiff to main- 
tain his action. The  court overruled t.he demurrer, and 
granted the injunction, from which the defendants ap- 
pealed. 

2Messrs. Mason & Deverevx and G. V Strong, for plaintiff. 
Attorney Gene~al, for state and county. 

SMITH, J. C. This case differs from Belo 17. Com'rs, ante 
415, in a single feature. The plaintiff Belo residing in  
Forsyth county, held stock in the North Carolina railroad 
company, a domestic corporation, and claimed relief on the 
ground that  the company itself returned and paid taxes 
upon all its taxable estate, and hence the tax on his shares 
was cumulative upon the same property and not unifornl. 
The plaintiff, in the present case, holds three hundred and 
sixty-four shares of capital stock in the bank of Abingdon, 
a foreign corporation, existing under the laws of, and doing 
business in, tile state of Virginia, and insists upon their ex- 
ernption for the reason that all the corporate propertly is 
outside the limits of the s~a te ,  and his sto3k is not subject 
to its taxing power. The principle involved in both cases 
is substantially the same, and is so fully examined in  the 
other cam as to require little to be added to what is there 
said. 

I n  FPI~itehall v. County of Northampton, 49 Penn. St. Rep., 
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519, the question came u p  for consideration and the supreme 
court declared : " The defendant being a citizen of this 
state, i t  is clear that he is subject personally to its power to 
tax, and that all his property accompanying his person, or 
falling legitimately within the territorial jurisdiction of the 
state, is equally within its authority. The  interest vc-hich an  
owner of shares bas in the stock of a corporation is per- 
sonal. Whithersoever he goes i t  accompanies him." 

The correlative proposition, the right of a state to tax 
the shares of non-residents in  a domestic corporation, may ad- 
wi t  of question; and in an  able opinion of Judge REDFIELD'S 
referred to in  the other case, he held that such tax could 
not be levied, and in this case he  is sustained by the decis- 
ion in  Oliver v. illiEls, 11 Allen (Mass.), 268. The act of 
congress however coufers upon the states wherein national 
banks may be organized, the authority to tax the shares of 
non-resident as well as  of resident stockholders, under cer- 
tain restraints, and to collect the same through the corpora- 
tion. 

That  tlie general assembly has included among the sub- 
jects of a n  ad valowm taxatiou, stocks held by its citizens i n  
foreign corporations, is apparent from the several provisions 
of the revenue act and that for tlie collection of revenue. 
Acts 18'79, ch. 70, and 71. Taxes are levied "upon the t rns 
value of all moneys, credits, investments in bonds, stocks, 
joint stock cornpatlies or otherwise. Ch. 70, class 1, $ 1. 

Every person is required to list his "real and personal 
property, moneys, credits, invest~nents in bonds, stocks, joint 
stock conlpanies," $c., in his possession or under hi3 coil- 
trol, on June the first, preceding. Ch. 71, $ 4. The list 
must contain "any  certificate of deposit i n  any bank, 
whether in  or out of the state, certificate of ~tock in m y  cor- 
porution or trust company whether in  or out of the state." 
Id., $ 9, (5) .  

I t  is urwecessary to make further extracts to indicate the 
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purpose of the legislature to include such property, as the 
plaintiff owns, among the subjects out of which its reve- 
nues are lo be ritised, as these are quite sufficient. 

I t  must therefore be declared there is error in  the ruling 
of the courl and the judgment must be reversed, and  judg- 
ment enteled here sustaiuing the demurrer of the defend- 
ants  and disanissing the action, and it is so ordered. 

Error. Reversed. 

Blcrden of Proof-Mistake of Fact-Cod of !I5nr~sc~ipts. 

I. Upon a. motion to strike out an entry of satisfaction of jndgrnent on 
the ground of a lnibtake of fact, it \vas f o ~ ~ n d  t h a t  the moving party 
hat1 failed to show by preponderance of proof such mistake on hii part 
at the time Ire made the entry, there being no exception to the evidence 
or that ~t was ~nsnfficient, and the court refused the motiotl; Held, no 
error. 

2. The costs of nnneceesnry xutl i l ~ e l e m n t  rrlatter, :~ecompanying a trams- 
sript, it1 regard to wlrich no exception is take11 below, will be taxed 
agai l~s t  the appellant whether he s~~cceeds  or not. (Sez Grant v. 
Reese, all&, 72-opinion 1 

MOTION in the cause heard at Fall Term, f 879, of BUN- 
COMBE Superior court, before Graves, J. ' 

This motion was made by plaintiff to strike out an  entry 
of satisfziction of jutlgmeut which bad been made a t  his 
instance, His  Honor found tha t  plaintiff had failed to show 
by preponderance of proof that he entered satisfaction under 
a mistaken fact, aud refused to allow the motion. From 
which rul ing the plaintiff appealed. 
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Jfi. James H. filerrimon, for plaintiff. 
i7fessm. J. iM G'udger and K. Elias, for defendalit. 

SMITH, C. J. I n  the superiorcourt of Buncombe at  spring 
term, 1873, the plaintiff recovered judgment against the de- 
fendant for the sum of seven hundred and forty-one dollars, 
on w11icl1 execution issued returnable to the fillowing term. 
On December 17th, 1874, the sheriff gave the defendant a 
receipt, not specifying the amount paid, but in full for prin- 
cipal and interest due on the debt. I n  the early part of the 
year 1877, the plaintiff on the defendant's application. caused 
satisfaction to be entered on the recold of the judgment, 
signing his name thereto. His present motion is to have 
this entry stricken out to the end that execution may issue 
for three hundred dollars, which sum, he alleges, was allowed 
in  settlement for the residue, upon the assurance of the 
sheriff that this sum had been collected and applied, as he 
was directed to do, upon another judgment on which he 
was liable as a surety for one R L. Overby, and he subse- 
quently learned that the money had not been collected, but 
assumed by the sheriff, and had not been so applied. 

Upon the hearing of the motion, numerous affidavits were 
read and some oral testimony received, upon which His 
Honor found as a fact " that the plaintiff had failed to show 
by preponderant proof, that there was a mistake of fact, on 
his part, at the time the entry of satisfaction of the judg- 
ment was made upon the record," and denied the motion. 
There is no su~gest ion that any evidence was improperly 
admitted or refused, or that it was insufficient to warrank 
the conclnsion arrived at, and therefore i t  cannot be con- 
sidered on the appeal. 

ilssurning the fact of the want of evidence to sustain the 
plaintiff's allegation, it cannot be contended that His Honor 
erred in refusing to cancel the entry made voluntarily and  
under no misapprehension by the plaintiff himself, and ex- 
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pose the defendant to another demand of a discharged debt. 
Indeed the argument before us was mainly directed to the 
effect of the proofs offered, and  not to the deductions of the 
court therefrom, which are conclusive on the appeal. T!ie 
ruling of the court uiust therefore be sustained and the 
judgment affirmed. 

W e  again call attention to the requirements of C. C. P., 8 
301, i n  stating the  case on appeal, and  to the volumir~ous and 
unnecessary matter that  often accompanies the transcript 
in  regard to which no exception is taken. This remark is 
applicable to the evidence sent up  in  the present case upon 
which His Honor has conclusively passed and which is not 
subject to our review. We shall be constrained to tax the  
appellaut with the costs of such irrelevant matter, as we have 
directed in G r a d  v. Reese, ante 72, whether the appellant suc- 
ceeds or fails. I t  imposes also upon the court much unne- 
cessary labor in  examining the record. 

No error. Affirmed. 

J. M. HUTCEIISON v. RUMFELT, aucl another. 

Appeal, disrnissul of-Rde of Court, construed. 

1. An xppexl will not be ilismis~ed ~ C C ~ I I S B  a case was not prepareil aucl 
se~ved  on the appellee, nliere it aplwars of record that tlie fncts con 
tai!~ecl in tlie judge's st:~tcmcnt werp assented to by the partieq. 

2. Under t l ~ e  rule of this court, motions to tlis~niss appeals m:ly be nmde 
"a t  or before the c i ~ l l i ~ ~ g  of the case," nliich is coustr~~ccl to  mean- 
a t  or brfore the tinlr mlien the case is taken u p  and heard. And an 
objection to any irrcgoluity in the appeal, not extending to the st~bject 
matter, must he talien before the trial is enterccl u p o ~ ~ .  

3. A11 appeal will be dismissed on motiou of t11e appellee, where the 
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requirements of the statute for perfecting it not are complied 
(See Sever v. McLaughlin, ante, 332 ) 

(Wallace v. Corbett, 4 Ired., 46 ; A r ~ i n g t o n  v. Smith, I d ,  59 ; Robinson v' 
Bryan, 12  Ired., 183 ; Wade v. A7ewbern, 72 N.  C.,  498, cited and ap- 
proved.) 

CIVIL ACTION heard in  GAS TO^ county a t  Chambers on 
the 26th of February, 1879, before Schenck, J. 

His Honor in the court, below, upon the agreement of the 
parties to this suit, found the facts which were deemed es- 
sential to present the p o i ~ t s  involved, and from his ruling 
thereon, both sides appealed. The  case was disposed of on 
motions made in  this court, rendering it unnecessary to set 
out the facts found. 

Xessrs. John E. Byown and G. V. Strong, for plaintiff. 
Xessrs. A. TK fIaywood and Keade, Busbee & Busbee, for de- 

fendant. 

SMITH, C. J. The motions in  the cause were heard upon 
facts found by His Honor and assented to by the parties, a t  
chambers on February 26, 1879, and from the rulings 
thereon, both appeal. The defendant moves to dismiss the 
appeal of the assignee on two grounds; first, for wbnt of a 
case prepared and served on the appellee, McLean, alone 
interested i n  the subject matter of the appeal; and secondiy, 
because no appeal bond was filed within the time limited 
by law. 

The first ground is untenable since the facts constituting 
the case on appeal were agreed on and in writing a t  or be- 
fore the hearing. I t  was not open to corrections by either, 
and therefore does not come within the rule. 

The second ground assigned sustains the motion, unless 
the appellee by laches has lost the right to make it. This 
is maintained by the appellant upon the authority of Wal- 
lace v. Corbett, 4 Ired., 46 ; Arrington v. Smith, Id., 59, and 
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Robinson v. Bryan, 12 Ired., 183. An examination of ihe 
cases show that they do not support the proposition. I n  the 
first case, i t  was declared to be too late to make the rno- 
tion after the cause had been moved to another county, and 
had there remained for three years, and an  ineffectual bond 
had been given. In the second case, two years had elapsed 
and witnesses on both sides had been summoned and costs 
incurred, and the motion was not entertained. I n  the last 
case, the facts were substantially the same, witnzsses were 
sun~moned and the cause was depending for two years, and 
the defect in the bond was the omission of the name of the 
obligee, and the court refused to dismiss. I n  all the cases, 
laches i n  msking the motion was imputed to the appellee, 
and for this reason his rnotion was denied. The same 
reasons do not apply with equal force to proceeclings pend- 
ing in  this court, where causes are taken up in regular or- 
der, and prelimir~ary motions, while allowed to be entered, 
are not then disposed of, unless, as when a writ of certiorari 
is wanted to supply or correct an imperfect record, some 
prelirninary order is needed preparatory to the trial. Nor 
do costs accumulate here by delays as in  jury courts. 

But the appellant insists that inasmuch as the transcript 
was filed at  the last term, and when reached the case was 
continued for the absence of counsel, and again, upon the 
first call of causes in the sixth district, was put to the foot 
of the docket of the district, the motion is not made, " a t  or 
before the calling of the case," as required by the rules 
adopted by this court, and cannot be elltertained. RULES- 
Appeals, § 6 ,80  Y. C., 439. The rule is in these words : "A 
motion to disuniss an appeal for want of notice of appeal, or 
for want of compliance with other provisions of law re- 
quired in perfecting an appeal, can only be made a t  or before 
the calling of the case." But we do not understand the 
rule in this restricted sense, nor has such been its practical 
construction. The case is not called when passed over for 
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the absence of counsel, within the meaning of the rule, but  
is efectually called mheo taken up and heard. A prelimi- 
nary objection resting upon a11 irregularity in the manner, 
time or form of taking aiid perfecting the appeal, and not 
extending to its subject matter, must bc taken before the trial 
is entered upon, and if not, will not be entertained during 
its progress. This is a reasonable and proper requirement, 
and this, the purpose of the rule. The motion therefore is 
not too late, aud as the court, guided by the decision in 
Wade v. City of Newbern, 72, 3. C., 498, have frequently since 
decided, the appeal will be dismissed wt~en  the requirements 
of the statute for perfecting it are disregarded. Sever v. JIc- 
Laughlin and Wadszuorth v. Carroll, ante, 332, 333. The ap- 
peal is diniissed. 

PER CURIAJI. Appeal dismissed. 

JOHN P. LEE v. X. H. EURE and others. 

Executors a d  Acl?ninistrutors-Sole of Land-Ju~isdiction. 

I. A proceeding I I I I ~ I ~ ~  wction 319 of t l ~ e  code, i~~st i toted aeainst the 
heiia, personal representatiw~, r t c ,  of a deceased jndgment debtor, 
more thau thwe yexrsafter hit de:~th for the pnl poce of subjecti~~g certain 
lauds to the payment of the jr~tlqrnc~:t debt. wecrnbles nn orrlitlmy ac- 
tion and should be imde rctrm~able to a term of the superior court, 
: ~ n d  not before the c l e r l ~  

2. An order made by the clrrk rrnntinq leavc to icsrie rxeci~tion upon 
s11c11 jntlgment, i t  a nilllity, and no title is couveyecl to the p~rrcl~a>er 
by a snle ~111tlc~r s l ~ c l ~  cxecntion. 

( X w ~ c h z s o n  v. Wzllimns, 71 N C.. 135; Lyedy r. Wi~eeler,  11 Ired , 2SS; 
Jennings v. Stnfurcl, 1 Ired., 404, cited and app~aveil.) 
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CIVIL  A C ~ I O N  for the possession of Lznd, tried a t  Fall 
Term, 1879, of GATES Superior Court, before Gudger., J. 

Judgment for defendant, appeal by plaintiff. 

iVessrs. Gilliam & Gathng and Pruden & Shaw, for plaintiff, 
Messrs. J. P. Whedbee and W. A. Moore, for defendant. 

SMITH, C. J. The land in controversy belonged to one 
IV. H. Lee, who by his deed of September 12, 1867, con- 
veyed to the defendant M. H. Eure. At fall term, 1867, of 
Gates superior court of law, Riddick Gatling, as guardian, 
recovered judgment against said W. H. Lee, on which execu- 
tion issued in October of that  year, aud was levied on the 
land. The judgment on the reorganization of the courts, 
was transferred to the docket of the superior court. I n  
Septe~r~ber,  1868, W. H. Lee was adjudicated a bankrupt, 
and i n  January, 1869, obtained his certificate of discharge. 
He died in  1870, intestate. I n  1877, the assignee of the 
judgment, upon notice to the administrator and heirs a t  
law of the intestate, but not to the defendant, on motion 
before the clerk, was granted leave to issue a writ of vendi- 
tioni exponns, under which the land was sold by the sheriff 
and bought by the plaintiff, and a deed therefor executed 
to him. 

Upon these facts admitted by the parties, and upon an  
assumption, for the purposes of the trial, of tho fraudulent 
character of the defendant's deed, the court held that the 
plaintiff's action for the recovery of the land could not be 
maintained, and gave judgment for the defendant. 

The  discharge in  bankruptcy is a personal defence, to be 
set up by the debtor or his personal representative, and if, 
when opportunity is offered, i t  is not brought forward, the 
case stands as if i t  had not been granted. I n  like manner 
every other valid objection to the issuing of execution must 
be presented, or it is deemed to be waived. This defence 
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may therefore be put out of view i n  considering the case. 
The only question then is this : 

Is the proceeding under which the plaintiff derives title 
regular and sufficient in law? 

I n  itlurchison v IVilliams, 71 N. C ,  135, i t  is declared tllat 
"when a debtor dies against whom there is a judgment 
docketed " (and the lien of a levy ullder a jkri facias must 
follow the rule) " his land descends to his heirs or vests in  
his devisees, and his personal property vests in  his admin- 
istrator or executor, just as if there urws no judgment agaiust 
him, and the whole estate is to be administered just as if 
there mere no judgment, that is to say, the personal property 
must be sold if necessary, and all the perso:ial assets col- 
lected, and out of these personal assets, all the debts must 
be paid, if there be enough to pay all, as well docketed 
judgments as others." The reason for this mode of admin- 
istration is that, although a lien on land exists, the judg- 
ment should be paid out of the l~ersonal estate, if any, in 
exoneration of the land for the bedefit of the heir or devi- 
see. Bat. Rev., ch. 45, 8 40. 

Conceding this, the appellant's counsel insists, on the in- 
tim ation in the opinion in il.I~wchiso,z v. T.tlillianzs, supra, 
that after an  inaction of three years, the plaintiff may pur- 
sue the remedy and enforce his lie11 as provided i n  C. C. P., ch. 
2, 8 319, et seq. Section 319 is as follows: I n  case of the death 
of the judgment debtor after the judgment, the heirs, devisees 
or legatees of the judgment debtor, or the tenants of real 
property, owned by him and affected by the judgments may, 
after the expiration of three yews from the tim: of grant- 
ing letters testamentary or of administration upon the es- 
tate of the testator or intestate, be summoned to show cause 
why the judgment should not be enforced against the es- 
tate of the judgment debtor in their hands respectively; 
and  the personal representatives of a deceased judgment 
debtor may be so summoned at  any  time within one year 
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after their appointment. The personal representatives of a 
deceased judgment debtor, if there be any, shall always be 
parties to any sum~nons  against his heirs, devisees, legatees, 
or tenants, to enforce the judgment. 

The subsequent sections require the summons to be ac- 
companied by an affidavit that the jndgment has not been 
satisfied, and specifying the anlount due, authorizes an  an-  
swer, demurrer or replication, the preparation and trial of 
issues, as i n  a n  original action, and with the same rules as 
to verification of tlre pleadiugs. Except that  no complaint 
is necessary, the affidavit being substituted for it, the pro- 
ceedings are assimilated to an original suit as  prescribed in 
the code. 

But the act of January 25,1871, suspending the operation 
of the code of civil procedure in certain cases, makes im- 
portant modifications in  the mode of bringing and prosecu- 
ting actions, applicable to this, as to an original proceeding. 
I t  requires process to run in the name of the state, under 
theseal of the court, and to make i t  returnable and returned to 
the next ensuing term, thus withdrawing the actioi~ frorn 
the clerk and giving exclusive cognizance tju the judge, excepc 
i n  the cases committed to his jurisdiction as judge of the 
court of probate. Bat. Rev., ch. 18. 

The act would have expired by limitatior~ on the 1st day 
of January, 1873, but that it was continued in force until 
otherwise provided by law, by the act of 1872-'73, ch. 14. 

The  plaintiff can derive no support to his title under the 
proceeding authorized agiii~rst a debtor, when t ! ~ e  judgment 
becomes dormant by section 256 of the code. The judg- 
ment rendered by the clerk is a nullity, and inasmuch as 
the plaintiff is the purchaser at  a sale undes his own execu- 
tion and must show both a judgment and execution. he must 
fail in  his action. Lyerly v. Wheeler, 11  Ired., 288; Jennings 
v. Staford, 1 Ired., 404. 

There is no error and the judgment is affirmed. 
No error. Affirmed. 
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J. E .  S'1'EX:IOUJE and another v. &I. L DAVIS, Adm'r, 
and others. 

Executors and Administrators-lr2junction. 

Where an admi~~ i s t r a to r  sold lantl to  make assets, and  it was bought by 
his si,tcr e ~ t h e r  for his or their jointjbenefit, the plaintiffs becoming her  
s11retit.s for the payment of the pu rc lme  mouey, and judgment was  
renilercktl against her and the plttintiifj for the b '~1~1 ice  due on the  pnr- 
c l m c  money; and it further a p p e a r 4  that  tlie adminislrator who was  
inwl \cut ,  remained in possession of the land ; It was held, tha t  the  
plaintiffs were entitled to  an  order appointing a receiver to  re-sell the  
laud (wllicl~ was not rcsistcd), aud a11 order ~.estraining the administra- 
tor from collecting the money doe on the jndgnwot against the  plain- 
tiffs, ant1 from using or assigning the conlmieeions d ~ l e  him from the 
estntc, rultil tlie clrterminatiori of the  action. 

(Smith v. Smth, 3 Ired. Eq., 34; Egerton v Alley, 6 Ired. E q ,  188; Fw- 
rer Y &rrett, 4 J o ~ m  Eq., 4 i 3  ; Xad v. Raper, 81 N. C., 338, cited 
and approved.) 

MOTION of plaintiffs for an Injunction heard at Chambers 
in July, 1877, as of Spring Term, 1877, of MECKLENBURG 
Superior Court, before Cloud, J. 

The motion was granted and the defendants appealed. 

Messrs. A. Burwell and Sizipp & Bailey, for plaintiffs. 
Messm. Dowd & Walker, for defendants. 

SMITH, C. J. The  plaintiffs surviving members of the 
partnership firm of Stenhouse, Macaulay & Co., in  their 
complaint allege that the defendant M. L. Davis, adminis- 
trator of J. H. Davis, finding it necessary to convert his in- 
testate's real estate into assets for the payment of debts, ob- 
tained Iicense from the probate court, and on October 26, 
1569, among others, sold the tract of land described in the 
complaint for the sum of eleven thousand three hundred 
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and fifty-one dollars and fifty cents, on a credit of twelve 
months with interest frotn date, to his co-defendant and  
sister in-law, Sue H. Davis ; that the land was bid in by her 
under a n  arrangement between them, not for herself but for 
the adn~i~iis trator ,  and she gave her bond for the purchase 
money with Stenhouse, Macal~lay & Co. and another who 
is irsolvent and has removed from the state, as sureties ; 
tiiat suit has been brought on the  bond and judgment re- 
covered against the principal, the plaintiffs, and the other 
surety, for the amount due;  that the administrator is in- 
solvent, and after deducting ptrtial payments, there remains- 
still due on the judgment ahout seven thousand dollars ; 
and that  the administrator is in  possession of the land, whose 
arlnual rental is of the value of one thousand dollars which 
he is appropriating to his own use, and there is a consider- 
able sum coming to him for compensation in admiuistering 
the estate 

The object of the action is to secure these funds and to 
have the land resold, and the proceeds from both sources 
applied to the discharge of the said debt. 

The defendants both answer, denying that the land was 
bought for the admimistrator alone, and declaring that i t  
was bid in for the common and equal benefit of both; and 
the defendant, M. L. Davis, alleges that the rental value is 
only six hundred dollars ; that the assets have been properly 
administered and regular accounts thereof made out and 
returned ; and not denying his insolvency, says, it is depend- 
ent 011 the sum for w h ~ c h  the land may be resold, and fur- 
ther that his allowance of commissio~~s have been used ex- 
cept about eighteen hundred dollars, which has been assigned 
to one W. R. Miller. The other matters set up in the de- 
fence are not material now to be considered. 

At the hearing of the plaintiff's motion a t  chambers on 
July, 1877, the court made an interlocutory order restraining 
the said M. L. Davis from collecting the moneys due on the. 

28 
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judgment, from receivin~., using, or assigning his commis- 
sions, appointing one T. 1,. Vail, receiver, to take possession 
of the laud and collect the rents, and authorizing h im to 
advertise and sell the land in order that the proceeds may 
be appropriated to the debt. 

To the part of the judgment directing the sale, the coun- 
sel of botl) parties give their consent in  writlng, which is 
filed with, and accon~panies, the transcript, anti the defend- 
ants' appeal only requires a review of tlie other directions. 

Without enquiring into the merits of the controversy at  
this preliminary stage, it, is sufficient to say the case made 
i n  .the pleadings a r ~ d  upon the evidence fully u~arrarits tlle 
order made for khe preservation of the fund until the final 
hearing. There is alo disposition mabifested by the plain- 
tiff's to interfere with the original sale, confirmed by the 
probate judge, since the money the land will now command, 
tested by an  attempted sale since, is hardly sufficient to pay 
the  residue of the purchase money, reduced by payments to 
about half the original price. Upon obvious principles of 
equity, the property of the principal debtor, acquired by 
giving the very security sought to be enforced against it, is 
primarily liable for the debt and the indemnity and prntec- 
tion of the sureties. Smith v. !Smith, 5 Ired. Eq., 34 ; Egerton 
v. Alley, 6 Ired. Eq., 188 ; Fcrrer v. Bawett, 4 Jones Eq., 455 ; 
Must v. paper, 81 N. C., 330. 

This is the equity asserted i n  the complaint, and i t  is but 
a reasonable precaution to secure the furid from waste and 
loss until the rights of the parties can be fully determined 
and settled. I11 this view it is immaterial how the title lies 
between tilt: defe~ldants, for whether one or both are entitled, 
the owner's pvoperty is pursued by the sureties, to subject i t  to 
the debt contracted in the purollasr, and for their exonera- 
tion. Nor is i t  proposed to disturb the due course of ad- 
ministration and distribution of the assets of the intestate's 
estate, by requiring the property of thc principal debtor to 
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be applied in  payment of a debt constituting n part of the 
trust fund itself. 

It must therefore be declared there is no error in  the in- 
terlocutory judgment, and it is affirmed. This mill be cer- 
tified i n  order that the cause may proceed i n  the court be- 
Isw. 

No error Affirmed. 

MOSES CURTIS9 HEIRS, E x  Parte. 

Clerk and Master.'s Bond-Remedies. 

Where land was sold under proceedings in equity for ehange of inveet- 
ment in 1855, and in 1839 the title was made to the pnrehaser, the 
clerk and master ordered to pay the interest on the purchase nioney 
annuatly to the life tenant, and the cause was dropped from the docket; 
rtpon a re-dmketiogof the can= in IS78 after the death of the life 
tenant, and a motion by the remainder-man that the executrix of the 
clerk and master should be rerpirecl to show cause why n judgment 
shonld not be entered against her for the amoant of the purchase 
money and accrued interesc : Held, that the remedy was not by a 
motion in the cause, but by a stmmary motion against the execntris 
and sureties of the clerk and master under Bat. Rev.. ch. 80, 6 14, or 
by action upon his official bond, 

MOTION heard a t  Spring Term, 1879, of MCDOWELL SU- 
perior Court, before Graves, J. 

Moses Curtis devised all his lands to Mary Curtis, his 
widow, fos. life, with remainder to his children a s  expressed 
in the will. The widow and children presented their peti- 
tion es parde to the court of equity of McDowell county a t  
spriug term, 1554, praying a saIe of the lands, and invest- 
ment of the proceeds, and the payment of the annual in- 



426 I N  THE SUPREME COURT. 

terest to the widow during her life, and at  her death, a di- 
vision of the principal money among the children, share 
and share alike. 

A sale was made under a decree in the cause by W. M. 
Carson, the then clerk and master, to  Thomas I J .  Hen~ph i l l  
and William Spake, the aggregate amount of their pur- 
ellases being $734, and on report filed, the sales were con- 
firmed by the court, and an  order thereafter made as follows: 
At fall term, 1855, the master was ordered to lend out the 
money first deducting the costs. At fall term, 1857, the 
master was ordered to pay over to Burgin, the guardian of 
the widow, all the interest which had accrued on tlie pur- 
chase money for her support. 

At  fall term, 1858, i t  appearing that the purchase money 
of the lands bought by Hen~phi l l  had been paid, i t  was 
ordered that title be executed therefor. 

At spring term, 1859, an order was entered in  the cause 
substituting Elijah Kester in the place of Burgin as guar- 
dian to the widow, and the clerk and master was ordered to 
pay the annual interest to him. 

After spring term, 1859, the cause was dropped from the 
docket and did not again appear thereon, nor on tlie supe- 
rior court docket until spring term, 1878, when the same 
was entered on the docket, accompanied by a petition in  
writing representing the death of the widow and alleging 
the non-payment to them of any  part of the principal 
looney. 

It was further shown that Wm. Spake had died without 
paying for the lauds bought by him, and C. L. Corpeni~ig, 
the clerk and master, since the time the money was ordered 
to be put a t  interest and the abolition of the court of equity, 
had died, and that Martha A. Corpening was his executrix, 
and i t  was prayed that they might be brought before the 
court by notice. 

The caurt ordered notice to issue to the administrator of 
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Spake to show cause a t  tlle next term why he should not 
pay for the land purchased by his intestate, and to the ex- 
ecutrix of the late clerk and master a similar notice to show 
cause why judgment should not be entered against her for the 
amount of the money paid to her testator in his official 
character and used by him, and in  the last iastance, it was 
ordered that service by publication should be suficient, and 
i t  was referred to G. G. Eaves to take an account arid report 
to the next term. 

The  executrix, Martha A. Corpening, pursuant to the pub- 
lished notice, came into court and by answer filed, sbowed 
for cause against the judgment prayed for, that the cause, 
in which the proceeding was had, was finally disposed of 
in  1859, and that the same was brought forward, without 
notice and without leave of the court, and she particularly 
objects to the manner of the service of the notice and to the 
order of account made before the publication of the notice. 

Answering to the merits, the executrix alleged that the 
sale was made by Carson, the predecessor of her fatber in 
the office of clerk and master, and that she was ignorant 
how much he had received, and she disclaimed all knowl- 
edge of her testator's receiving any of the money, and aver- 
red her belief to be that  if he ever received any of it, he 
had paid i t  out to those entitled. 

At the hearing, the plaintiffs dismissed their motion as 
to Spake, thereby abandoning all ground of relief as to his 
purchases, but moved for an order of account of the pur- 
chase money which came to the hands of the testator of 
Martha A. Corpening and of the assets wl~ich came to her 
hands as his executrix legally applicable to their claim. 
His  Honor refused the motion and from that refusal the 
appeal is taken by the petitioner?. 

Messrs. P. J. Sincluir and W. H. fihlone, for petitioners. 
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DILLARD, J., after stating the case. No facts are found, 
nor is i t  stated for what reasons the motion of plaintiffs 
was refused, and thercfore we can only examine the record 
and the admitted facts to determine if there was error. 

Upon the adoption of our present system of courts, pro- 
vision was made for the transfer into our present superior 
courts, a t  the option of any  party interested, of all causes in 
the late courts of equity, wherein anything remained to he 
done that  was material or necessary to the objects for which 
they were instituted. That provision of the law was con- 
tinued and yet exists, as may be seen in  section 412, chapter 
17  of Battle's Revisal, and chapter 9, laws 1876-'77, so that 
uuder that  authority the pltliutifEs might immediately, on 
the establishment of our new system in  1868, have brought 
forward their case from the equity docket, if they had occa- 
sion to do so, and after entering i t  on the superior court 
docket, they might have madeany appropriate n~otion therein 
which their interest required. But they did not do that. 
The record shows that they and the widow of Moses Curtis 
sold all  the lands through the agency of the court, and that 
by consent the widow was to have the interest on the pur- 
chase money during her life, and accordingly the funds were 
decreed to be put to interest to be paid to the widow. I t  
also showed title decreed to Hemphill for his purchases, and 
from the disinissal of the case as to Spake at  the hearing, 
from which the appeal comes, i t  is implied that there was 
nothing to be done as to him. Thus i t  would seem that the 
cause was i n  substance at  an end as to tbe money and the 
rights of the parties therein, and as to the execution of title 
to the purchasers, so that i t  might Le dropped frorn the 
docket without aray real necessity to require any further 
action on the part of the court. 

The  omission to transfer the cause not only indicates that 
i t  was regarded as finally disposed of, but there was no ne- 
cessity of any aid from the court i n  getting the money a t  
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the death of the widow. Upon any otller supposition, the 
parties upon the death of the widow would have moved in  
the matter before the9expiration of Corpening's office in  
lS(jS, and if ilot witl~in that time, they would have moved 
before his death in  1875. 

Upon these appearauces, no reasonable explanation or ac- 
zount to the contrary being shown, His Honor might very 
reasonably have adjudged the equity cause as finally dis- 
posed of and left the parties to seek remedl for non-pay- 
ment of their money, by suit on the clerk and master's 
bond. Eut  let it be conceded that plaintiffs had never re- 
ceiyed the principal money, after the widow's death, could 
t h e j  makeeffectual the proceeding they recorted toagainst the 
executrix of the clerk a n d  master ? I t  is to be relneinbered 
that t l ~ e  plaintiffq, in tlleir petition filed in the cause, base 
their claim to make the executrix responsible upon the alle- 
gation tllat Corpening wasted and used the money which 
came to his hands. If he did so, certainly, while he was i n  
of5ce and possibly after the abolition of his office, payment 
might have bee11 enforced against him by a proceedlrlg in  
the cause. But after his death how is that liability to be 
asserted against his estate ? - 

No remedy operating i n  personam could be had against 
the personal representative. All the estate would be assets 
to pay the testator's debts to be administered in a due course 
of law, and the claim of the plaintiffs would be a debt only, 
and take its place in its proper class in the application of 
the assets. 

Would the court, the scope of whose action in  the cause 
was to sell the land and to decide as consented to by tlle 
parties, depart so far as to collect a mere debt against the 
estate of the clerk and master by administering his estate 
on a mere rr~otiol~ in the cause? Such a proceeding would 
be inconvenient and is without a precedent so far as we can 
find by the aid of counsel, or upon our own researches. 
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I n  the existing state of things, in our opinion, the remedy 
of the plaintiffs, if any they have, is by sumtnary motion 
against the executrix and the sureties of the elerk and m w  
ter under Bat. Rev., ch. 80,s 14; or by a n  action 011 the boud 
of the clerk and master and not by a notice or rule in t he  
equity cause. 

There was no  error in the court below in the refusal of 
the plaintiffs' motion for judginent and for R C C O U ~ ~  of the 
assets of the clerk and  master, and this will be cerLified. 

No error. Affirmed. 

M. H. WEAVER, Adm9r, v. D, &I. JOYES, Atlm'r. 

Not ion  to set aside Judgment-Pmetice. 

Where attorneys who had for six ycars represented a defendant, after his  
death assume to  represent his administ~xtor, w l ~ o  wits his son living in 
anothcr county, and consc~i t  to  the adini~iistmtor's being made R p:lrLy 
mitl~ont actual servicc of notice; a1111 six years after the verdict f o r  
p la i~~t i f f  the d e f e ~ ~ d a u t  n t l~ l~inis t ra to~.  moves to  set xsitle t l ~ e  jntlgmcnt 
bccatlsc he had no notice of his being m:Kle a party an11 had not re. 
tninetl the attorneys to  represent him ; Held, t,lint. as defenclaot's R E -  
davit did not show a ~ncritorions defence, ~ n a d e  no nlleg:itio~r of mis- 
n1:~11agemcnt ilpoll the part  of c o o ~ ~ ~ e l ,  aud gave ~ i o  r x p l e ~ ~ i ~ t i o i l  of t l ~ e  
long delay ill m:tkiiig the motion, tlie motion WAS properly refmed. 

(Doyle v. Brown, 73 X. C.!  333; Pentle? 11. Grilfin, Id., 270, citecl and ap- 
pro\w1 ) 

MOTION to vacate a Judgment heard a t  Fall Term, 15'79, 
of' H m n x s s o ~  Superior Court, before GI-aces, 

The motion was refused and the defendant appealed. 

Neessrs Rende, Blcsbee & Busbee and  8, I? Pickcns, for 
plaintiff. 

Messrs. G. S. Ferguson and iUerrinzon & Fuller, for defendant. 
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SMITH, C. J. This action, commenced in  1866 in  the 
county of Polk and in 1567 removed to Henderson, was de- 
pending in the superior court thereof at the death of the 
defendant's intestate in  1872, and a month afterwards ad- 
ministration on his estate was committed to the defendant 
At fall Lerin, 1873, under an arrangement previously entered 
into betweell the counsel for the plaintiff and the intestate, 
the original defendant, who assumed still to represent the 
administrator, that no formal process need issue to make 
him s party, an order was entered making the defendant a 
party as of the preceding terrn and tlie record states as fol- 
lows: " The defendant comes into court and pleads no assets, 
fully administered and especially the amnesty act of tlie 
general assembly of North Ctirolina, passed at  its session 
1866-'67." Thereupon the jury mere impaneled, the cause 
tried, a verdict rendered for the plaintiff and judgment en- 
tered accordingly. At fall term, 1879, upon a verified appli- 
cation and for the reasons therein assigned, the defenrlaiit 
moved the court to set aside the judgment, and from the 
refusal to do so he appealed to this court. 

Upon hear i~)g  the motion, the judge finds as f:3cts that no 
notice or other process issued to the defendant, afcer the death 
of the intestate, his father, to make him a party to the action, 
and that he gave no authority to the attorneys previously 
employed by the intestate to conduct the defence to represent 
himself, or to make him a party, although they acted, in  
good faith in continuing to act as such. 

The defendant's affidavit sets out the facts found by the 
court, and avers further that when the trial occurred he re- 
sided in Macon county and knew nothing of its taking place. 
I t  does not allege a meritorious defence; any on~ission or 
mismanagement of counsel to his prejudice ; when he first 
had knowledge of the trial and its result; whether he took 
any and what action on learning the facts, before making 
the present motion ; nor is any excuse or explanation given 



442 I N  THE SUPREME COURT. 

of his long delay and inaction. These are matters peculiarly 
within his own knowledge, and material in repelling the 
inference of his acquiescence and implied ratification of 
what was done. The motion rests upon the simple proposi- 
tion of the want of service of legal process and the absence 
of any direct re-employment of the counsel, retained by the 
intestate, to continue in  the defence. 

W e  concur with His Honor that upon these facts, the 
plaintiff was not entitled to his motion and i t  was properly 
overruled. While the court has a n  undoubted right to 
amend the records and vacate an erroneous judgment, the 
power should be used with care and discretiou, more esge- 
cially where there lias been great remissness in  invoking its 
exercise, and ir~terests acquired upon the faith of tlle integrity 
and stability of the record may be injuriously affected. The 
subject matter of the suit was of such notoriety in the cou~lty 
i n  which i t  was brought, as to induce the intestate to have 
i t  removed to another; aud for six years after its terrnina- 
tion, the defendant slumbers upon his rights before his 
activity is quickened to seek redress for his wrong. The 
record is in proper form, his defences nre put in, llimself 
represented by counsel, no suggestion of an unfair trial or 
wroug in the verdict,, a delay of many years without an ex- 
planation ; the inference tnay be fairly drawn of acquies- 
cence and ratification of ahu t  was done by the appearing 
attorneys, of equivalent legal force to a previous employment. 
The  want of service of process is not a patent defect, sender- 
ing the judgment void upon its face, for the record shows 
the defendant's presence, but the fact is found upon evidence 
aliunde, and an  order of vacation becomes necessary. Doyle 
v. B T O W ~ ,  72 N. C., 393; Perder v. Gri f i r~,  Id .  270. 

When the facts are ascertained, the vacating or refusing 
to vacate a judgment is not a matter of uncontrolled discre- 
tion but of legal right, and hence the judge correctly held 
that  upon the case made in the application, the record was 
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not successfully impeached and was conclusive. Freeman 
on Jndg., 5 102; Weeks on Attys., 5 200 et seq. 

The judgment inust be affirmed and it is so ordered. 
No error. Affirmed. 

JOEIN L. DRAKE and others v. BRITTOB DRAKE and others. 

Confederate Money-Scale-Evidence- Vouchers- Cbmnzis- 
sions-Negligence. 

1. Disbursements made by an adn~inistrator in confederate money should 
not be scalcd, where such money is the money of the estate, and is re- 
ceived by the creditors nt its nominal value. 

2. Independently of seelion 480 of the code. receipts of living persons are 
not strictly legal ev ide~~ee  to show a full aclmioistration; but when they 
are acted on by a referee, without poiilted, specific objection thenmade, 
such as mill give the opposite party an opportunity to remove the dif- 
ficulty, one cannot be 1leal.d in a sabseqrwlt st:tge, uuless unfairness 
be made to appear. 

3. A n  administrator n ho does not deduct his commissions uuCil a final 
settlement is entitled to h isper  centurn on the aggregate of his receipts 
and disborsements, including interest thereon. 

4. An adtninistrator brought suit in Nay, 1SG1, on a solvent note, against 
the principal a d  surety thereto; judgment was delayed by appeals 
and continuar~ces until fall term, 186%; under an  exec~ition issued 
thereon, the sheriff in Jaunary, 1863, collected confederate money, and 
the same was paid into office, ant1 taken out by the aclministrntor in 
the fall of that year, the receipt of such currency being then customary 
among esec~ttion creditors ill t h t  locality; Held, that the adminis- 
trator was nos chargeable with negligence. 

5. Where confederate money has been received by a n  administrator 
under such circumstal~ces, he should not have to bear the loss of a part 
of the same by an investment thereof, in good fnith, in certificates of 
the  Confederate States. 

( F ~ I E C ~ L  V. Rugland, 2 Dev. Eq., 137, cited aud approved.) 
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SPKCIAT, PROCEEDING com~nenced in  the probate court alxl 
heard on appeal at  Fall Term, 1879, of CHATHAM Superior 
Court, before Gilmer, J. 

This poceeding was comlnenceil by the next of kin of 
George Drake, deceased, against the defendant, Britton 
Drake, his administrator, for an account and settlement, and 
was heard upon exceptions to a report of the clerk of the 
court. The plaintiffs appealed from the ruling of the judge 
upon the exceptions, and from the judgment rendered. 

Messm. JJerrimoiiz & Puller and J. J. Jc~elcson, for the plain- 
tiffs. 

Mr. John Manning, for defendants. 

SRIITE, C. J. This cause is before us on the plaintiffs' 
appeal from rulings of the court upon numerous exceptions 
to the administration account of the defendant, taken and 
reported by the referee. They will be noticed in their proper 
order : 

1. The first exception is to tlle full allowance of the sums 
disbursed and evidenced by vouchers numbered 1, 2, 4, 5, 
8, 9, 13, 15, 16, 17, 18, 19, 20 and 21, for that, they should 
have been reduced by applying the scale to their true value 
i n  national currency. The referee finds that letters of ad- 
ministration on the intestata's estate issued to  the defendant4 
from May term, 1860, of the county court of Chathain; that  
all the claims due the intestate were collected in confederate 
money and in bank notes, and his debts paid out of these 
funds; that two hundred and ten dollars received in bank 
notes, and not thus applied, were loaned out and subse- 
quently collected in  confederate money, and that a portion 
of the confederate money, not needed in payment of debts, 
was invested in certificates of indebtedness of the Confede- 
rate States, and lost. I t  thus appears tliat the currency, 
though equally deprcciated when lnuch of it was received 
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for claims of the intestate, has been applied to the extin- 
guishment of his indebtedness in an equal amount, and 
payable in  like medium. Hence no loss has accrued to the 
estate from the delay and depreciation. I t  would be mani- 
festly unjust to charge the administrator with the entire 
amount collected, and scale his disbursenlents of the very 
same moneys. The exception was properly overruled. 

2. The plaintiffs object to the credit of forty-two dollars 
paid lo R. J. Foushee for want of proof of the correctness of 
the account and of the time of its payment. The  defendant 
was asked during his examination before the referee, when 
lie paid the deb';, and said he did not know. Besides this 
enquiry of the plail~tiffs' counsel, there was no suggestion 
and no evidence offered to impeach the validity of the debt. 
There are no findings of fact adverse to the claim and the 
referee has a!lowed the credit. There was a general objec- 
tion made to the allowance of this payment when i t  was 
passed on by the referee, but it was not pointed or specific 
so as to give the defendant an opportunity to meet and re- 
move it. This not being done, the exception will not be 
favorably considered by the court. " Receipts of persons 
living," says RUFFIN, J., i n  Finch v. Rugland, 2 Dev. Eq., 137, 
" are not strictly legal evidence to show a full admiuistra- 
tion, and especially upon accounts. But when they are  
taken and acted on by the master without object'ion then 
made, one cannot be heard in  a subsequent stage, unless i t  
be founded on something unfair appearing." The matter is 
now regulated by statute and " vouchers are presumptive 
evidence of disbursement, without other proof, unless irn- 
peached." C. C. P., § 480. The court did not err i n  disal- 
lowing the exception. 

3. The third exception is similar to that preceding, and 
for similar reasons must be overruled. 

4. For that the defendant is allowed commissions on the 
aggregate receipts and  disbursements, i n  good money, 
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whereas the amount in co1;federate currency should be 
scaled, and no contmissiorls given on the accumulated in-  
terest. This credit and all other items on either side of the 
account are in one and the same currency, and the scale is 
applied to none of them. A trustee may deduct his com- 
pensation as of the day of receiving and paying out ; the 
residue of the sum received constitcting the proper charge ; 
and the sum paid increased by the commissions, the proper 
credit. The  same practical result is reached by deducting 
commiesions from both principal and interest ascertained 
on the final settlement. The exception is untenable. 

6. The  sixth exception is to the aggregate disbursements 
without specifications, and while too indefinite to be con- 
sidered i t  is virtually diq~osed of in passing upon the others. 

8. The eigllth exception is covered by previous rulings as 
to the application of the scale by the defendant's payments. 

9. The  plaintiffs insist that  the defendant should be 
charged with three hundred and ten dollars in bank notes, 
the excess of the sum received over the sum paid out in  
1861. The  defendant is already charge9 with the whole 
sum so collected, five hundred and ten dol!ars, and this 
would be to duplicate the excess, the use made of whicli, by 
the referee's report, was in discharge of debts and by a loan 
and collection in  confederate money. The objection is based 
mainly upon the ground that the fund was not disbnrsed in  
1861. The  proposition caniiot be maintained. 

10. For that the defendant improperly collected iil con- 
federate currency a debt due from solvent parties i n  the fall 
of 1863. 'I he referee finds that  the defendant instituted a n  
action on this note against J. A. illston and his surety in  
May, 1861, in the county court of Chatham whereiu i t  was 
removed to the superior court and judgment recovered at  
fall term, 1862; that execution issued thereon returnable to 
fall term, 1863, a t  or about which time the money, which 
the sheriff had collected in January preceding, was paid into 
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the office and taken out by the defendant; that this cur- 
rency was then gelierallg received by creditors under exe- 
cution, and an abstract of ruany judgments satisfied at  or 
about the same time, taken from the docket of the court is 
filed witl~out exception, as evidence thereof. The  finding of 
the referee is warranted by the evidence as well as his ex- 
culpation of the defendant from the imputation of negli- 
gence. 

11. This exception rests upon similar ground and must 
be decided in the same manner. 

13. The plaintiffs ol?je(t to the allowance of the credit of 
four hundred dollars, invested in a certificate of the Con- 
federate States, and lost. The referee finds tliis to be money 
collected on the Alston judgment and other debts in 1863. 
The  defendant so testified, and adds that he may have used 
some portion of the trust funds for private purposes, but he 
could not say he had so n~isapplied any, and if he had, the 
amount was very inconsiderable. He retained about seven 
hundred dollars which the referee disallows, besides the sum 
invested. We think he was properly credited with the 
amount. 

14. The  plaintiff's except to t,he finding of the referee that 
confederate money was current in 1863, arid generally re- 
ceived by creditors in payment of debts. We think the 
proofs support his findings of fact, and these his conclu- 
sions of law. 

15. The last exception is d~rected to the general result, 
and besides its vagueness includes in  a summary way the 
special exceptions already pasqed on. 

The several exceptions to the referee's ruling upon points 
of law are disposed of in  passing npon the enulnerdted ex- 
ceptions, and require no furtber examination. The  referee 
further finds that  the defendant has acted in  good faith in 
administeriug the Intestate's estate during those difficult 
times which taxed the vigilance and discretion of fiducia- 
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ries in the highest degree, atid we concur with His Honor in 
approving the conclusioas of the referee in this respect. 

I t  must be declared there is no error, and it is referred to 
the clerk to correct and reform the account i n  accordance 
with the rulings of the court and make report thereof. 

No error. Affirmed. 

Witness-Pawl Evidence- Cont~act. 

I u  ISGO. the plaintiR signed a notc payable to defendant (at defendant's 
reqnest) as accon~moilation paper, and npon his promise to  protect 
11im (plxiutiff) from liability ; clefetidant r'lisorl the money upon the 
notc by ail endoisement to  a third party who collected the amount out 
of plaintiff; and the plaintiff' tllcreupon sued defendant to recover the 
same ; 

Held. that  the plaintiff' is a comprter t  witness in his own behalf to prove 
the fact that he signed in the charncter of :I snrety to defendant. 

Held fuvther. t h i ~ t  the act of 1879, ch 183, tloes not apply. that act be- 
i ~ r g  only to forbid the introdaction of cestiinony of parties i11 interest 
to rebut the presamption of payment raised by time. 

Held cilso, that par01 evidence is admissible to prove the contract between 
the principal and surety upon a note, being a collateral contract not 
necessarily appearing on the face of the instrnment. 

( Wkavton v Woodburn, 4 Dev. & Bat., 507 ; Thornton v. Thornton,  63 N. 
C.,  211 ; ,Wendenhall v. Davis, 7 2  N. C.,  150; Love v. Wall, 1 Hawks, 
313, cited and apl~roved.) 

CIVIL ACTION tried on appeal at December Special Term, 
1879, of HAPWOOD Superior Court, before Graves, J; 

This action was cornrnenced before a justice of the peace 
in the county of Haywood. The plaintiff alleged in his 
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cornplaint that he had paid the amount sued for, as surety 
for the defendant under the following state c;f facts: The  
defendant requested the plain tiff to sign an accornrnodation 
note for hitn to enable hirn to raise some money by selling the 
note to James Parks; that he agreed to do so upon the defend- 
ant's protnising hitn that he should not be troubled about 
the matter, aud never have the money to pay ; that the note 
was brought to him for his signature while he was deeply 
engrossed with his business as clerk of the court, and he  
signed it without noticing that the note was payable to de- 
fendant; that Parks, the payee, brought an action on the 
note and he was compelled to pay the suin of forty five dol- 
lars and eighty-one cents. 

The note signed by the plaintiff which he was forced to 
pay, was as fo l lo~~s ,  to-wit : (' Six months after date we or 
either of us promise to pay William Haynes twenty-one 
dollars and thirty-four cents for value received of him. 
Witness our hands and seals, this 27 of March, 1860. 

(Signed) L. D. RUSSELL, [seal.] 
J. L. SMITH, [seal.] " 

And endorsed as follows, " pay the within note to James 
Parks, (signed) William Haynes." 

On the trial before the justice the defendant, Haynes, de- 
nied all the allegations of the plaintiff's complaint, but the 
defendant, Itussell, made no defence, and judgment was ren- 
dered in  favor of the plaintiff against both the defendants, 
from which judgment the defendant, Haynes, alone ap- 
pealed. And on the trial in the superior court, the case 
was submitted to a jury, who found all issues in favor of the 
plaintiff. Upon which verdict there was judgment and the 
defendau t appealed. 

The plaintiff was not represented in this court. 
Xessrs. G.  S. Fergu~ron, W. H. Mdone and J: H. Merrimon 

for defendant. 

29 
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ASHE, J. The only exception taken by the defendant on 
the trial was to the competency of the testimony of Russell 
and the plaintiff, who were offered on the part of the plain- 
tiff, to sliow tlmt the plaintiff had signed the note as rurety 
and for the nccom~nodation of the defendant. But His 
Honor overruled the objection and allowed the evidence to 
be introduced. The defendant contends that  the testimony 
of the plaintiff had been made incompetent by the act of 
1879, chapter 183, and that of the witness, Russell, was also 
incompetent because it explained si written contract. 

The  testimony of both the witnesses was properly admit- 
ted. The  act of 1879 referred to, has no application to a 
case of this kind. I t  had reference only to actions founded 
a n  judgments and bonds under seal, rendered or executed 
before the first of August, 1868, the purpose of which act 
was, to prevent the presumption of payment arising afher 
the lapse of ten years, upon such judgments and bonds, from 
being rebutted by the testimony of the plaintiff in  the ac- 
tion. 

The  other ground of the exception is equally untenable. 
I t  is conceded that i t  is a general rule of law that par01 
evidence cannot be admitted to contradict, add to, subtract 
from, or vary the terms of a written contract. " But i t  is to 
be recoIIected that the contract between the principal and 
surety, though i t  may be inferred from the nature of the 
security given to the creditor, is not contained therein, nor 
evidenced thereby, but is a collateral contraot, usually a pa- 
yo1 one, which may therefore be shown by any competent 
and satisfactory evidence." Whanton v. Woodburn, 4 Dev. & 
Bat., 507. See also the cases of Thornton v. Thornton, 63 N. 
C., 211 ; Me~zdenhall v. Davis, 72 N. C., 150 ; Love v. Wall, 1 
E a ~ k s ,  313 ; Dan'l Neg. Inst., 5 1336. 

There is no error. Judgment will be rendered here for 
the plaintiff. 

No error. Affirmed. 
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A. b. PAIRE and others v. GARRISON ROBERTS and ROBERT 
PAINE. 

P. Upon the trial of a n  action brought for the cancellation of a deed, one 
of the plaintiff's allegationsbeing the inadequacy of the price ($480), 
a witness for the plaintiff testified npon cross-examination that he had 
heard two of the plaintiffs say they would not give more than $400 for 
the land oil account of the title. Plaintiff then proposed to prove by 
the witness the whole of the conversation, in which the two plaintiffs 
expressed the opinion t l d  the deed was fraudulent, b e . ,  but the evi- 
dence was excluded ; Held, to be error, for the defendants had brought 
out a part of the conversation, and the whole was admissible as evi- 
dence qualifying the plaintiff's estimate of the velae. 

2. The law does not require that persons shonld be able to dispose of 
property with judgment and discretion I t  is sufficient if they under- 
stand what they are about. Susceptibility to undne influence will not 
vitiate an instrument operating inter vivos or after death, unless it was 
induced by fraud~~lent  practices. 

(Wright v. Stowe, 4 Jones, 546 ; Bicie v. Caiver, 73 N. C., 264 ; Moflt v. 
Witherapoon, 10 Ired., 185 ; Borne v. Borne, 9 Ired., 99; Cornelius v. 
Cornelius, 7 Jones, 593, cited and apyrovecl.) 

CIVIL ACTION for the Cancellation of a Deed., tried a t  
November Special Term, 1878, of MADISON Superior Court, 
before Avery, J. 

Verdict and judgment for defendants, apped by plaintiffs. 

Messrs. C. M. McLoud, J. H. Herrimon and M. E. Cwter, for 
plain tiffs. 

Hessra. T. J". Davidson, J. I;. .Henry and Reade, Busbee & 
Bmsbea, for defendants. 

SMITH, C. J. The plaintiffs and the defendant Robert 
Paine are the heirs a t  iaw of James Paine, who died intes- 
tate in February, 1875, over ninety years of age. On De- 
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cember 19,1867, he conveyed by deed to his son, the de- 
fendant Robert, and to his grandson, the defendant Qarri- 
son, for the recited consideration of four hundred dollars, 
a tract of land consisting of several associated parts, esti- 
mated to contain two hundred and twenty acres, and there- 
in particularly described. The  purpose of this suit is to ob- 
tain a judgment annullirig the conveyance, upon an allega- 
tion of the  imbecility of the grantor's mind and a freudu. 
lent influence exerted over liinl by the defendants in pro- 
curing the execution of the deed. The only issue, with con- 
sent of coansel of both parties, submitted to the jury is this : 

"Was the execution of the deed from James Pairie to 
Robert Paine and Garrison Roberts procured through fraud, 
circumvention or undue influence, on the part of the de- 
feudauts or either of them ?" Upon which, after hearing 
tile testimony, the jury responded in the negative. 

During the progress of the enquiry before the jury, many 
exceptions were taken by the plaintiffs to the rulings of the  
court i n  excluding evidence ogered, of which i t  is only nec- 
essary to notice a single one : 

The alleged inadequacy of the price paid for the land was 
a subject of controversy and of conflicting testimony, and 
was relied on by the plaintiffs as showing an impaired ca- 
pacity arid susceptibility to fraudulent influences of the de- 
ceased. On the cross-examination of one of the plaintiffs' 
witnesses, and in answer to an  interrogatory of the defend- 
ants' counsel, he stated that he asked the plaintiffs, John 
and Daniel Paine, why they did  not buy the land, and they 
replied that they would not give more than four hundred 
dollars for it on account of the title. Plaintiffs then asked 
the  witness to detail all that was said in reference to that  
point, and upon the defendants' objection thereto being sus- 
tained, they proposed to prove that the said John and Dan- 
iel in the same conversation expressed the opinion that the 
deed to the defendants was not valid. This  testimony was 



JANUARY TERM, 1880. 453 

also excluded, and we think ought to have been heard, not 
as  proof sf the incapacity of the deceased, or the exercise of 
fraudulent influences in procuring the deed, but as qualify- 
ing and explaining their estimate of the value of the prop- 
srt,y. I ts  adniission would perhaps have removed an appa- 
rent antagonism between their estimate and their present 
contention that the price paid was grossly insufficient, and 
becomes material upon the question of capacity and fraud. 
I t  is a rule of general application that where a part of a con- 
versation is extracted from the witness, the other party is 
entitled to all that was said bearing on the point, in  order 
that its import and effect may be understood. 

" The whole admissioil is to be taken together," says Mr. 
GREENLEAF, ("or though some part of i t  may c'ontain mat- 
ter favorable to the party, and the object is to ascertain that 
which he has conceded against himself, for i t  is to this oniy 
that the reason for admitting his own declarations applies, 
namely, the great probability that they are true; yet unless 
the  whole is received and considered, the true mean?;?tg and 
iwvport of tlze part which is good evidence against him, can- 
not be ascertained." 1 Greenl. Ev., $201. 

I t  is upon a similar principle that a witness is not a l l ~ w -  
ed to testify to what a deceased witness swore on a former 
trial, unless he can repeat the substance ofall the testimony. 
Wright v. #towe, 4 Jones, 516 ; Buie Career, 73 N .  C., 264. 

I t  is ilot necessary to pass upon the other exceptions, and 
we simply advert to the form of the questions put to the 
witnesses to elicit their opinion as to the capacity of the de- 
ceased, to say, the law does not require that persons should 
be able to make a disposition of their property, "with jndg- 
anent and discretion," i n  order to the validity of the act. I t  
is sufficient if they understand what they are about. Nofit 
v. Witherspoon, 10 Ired., 155 ; Horne v. Horne, 9 Ired., 99 ; 
Cornelius v. Cornelius, 7 Jones, 593. 

Nor will susceptibility to undue or fraudulent influences 
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however clearly shown, vitiate a n  instrument operating 
inter vivos, or after death, unless i t  was induced by fraudu- 
lent practices. 

For the error assigned in  ruling out the evidence, there 
must be a venire cle novo, and i t  is so ordered and adjudged. 

Error. Venire de novo. 

A. L. RAY V. WLTAIAX GARDNER. 

Claim of  right to land-Crop raised the?-eon-Recovery of value 
for conversion. 

The plai:l~tiff being in possession, under a claim of right, of a tract of 
land also claimed by defendant. raised, gathered and stacked a crop of 
oats on the land ; defendant entered without license, carried off the 
oats, converted them to his ow11 use, and subsequently recovered pos- 
session of the land; thereupon plai~~tiff brought an action against de- 
fendant for the value of the oats : Held, that he is elltitled to recover. 

(Brothers v, Hurdle, 10 Ired., 490; Waltow v. J o ~ d a n ,  65 N. C. 171, cited 
and approved.) 

CIVIL ACTION tried at Fall Term, 1879, of BUNCOMBE SU- 
perior Court, before Graves J. 

The p1aint;ff by his own labor in  cultivating a tract of 
land of which he was i n  possession, raised a crop of oats 
which at  maturity he  gathered in bundles and stacked. 
The defendant's intestate entered without license, took and 
carried away the oats and converted them to his own use. 
The plaintiff had been forbidden to sow the oats by one 
McIntire, who ozcupied an adjoining tract, as the tenant of 
the plaintiff (intended probably for the defendant). I t  
was admitted on the trial that the defendant claimed the 
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land and had subsequently recovered possessiorl by virtue 
of a superior title. 

The defendant's counsel asked the court to instruct the 
jury tha t  the plaintiff having raised the oats on the defend- 
ant's land without his consent was a trespasser, not entitled 
to  the property, and could uot recover. The court declined 
to give the instruction asked, and charged the jury that if 
tile plaintiff went iuto the possession of the land under a 
claim of right and remained on the premises until he had 

~ made, gathered, and stacked thc oats, and then the intestate 
went on the laud trithout aut l~ori ty and carried them off, 
he was liable to the plaintiff for t l~e i r  value. The jury found 
a verdict for the plaintiff and from the judgment thereon 
the defendant appealed. 

Bessrs. W. H. Malone and J. M. Gudger, for plaintiff. 
Mr. James H. Newimos~, for def'ei1d:tnt. 

S ~ I T H ,  C. J. The ruling and the instruction given were 
iu our opiniou entirely correct and fully justified by the de- 
cision of the court in Brothers v. Hurdle, 10 Ired., 490, the 
facts of which v\ ere very similar. In that case the defendant 
had in an  action of ejectment recovered the land upon 
which the crop had been raised 2nd partly gatllered, and 
was put in possession by the sheriff. H e  then appropriated 
to his own use the gatbered and ungathered crop, for the 
former of which the suit was brought. I t  was held that he 
mas entitled to recover. I n  the elaborate opinion of the late 
Chief Justice, he thus states the law applicable to such cases: 
" Where one who is in the adverse possession gathers a croj, 
in the course of husbandry, or severs a tree or other thing 
froru the land, the thing severed becomes a chattel, but i t  
does not become the property of the ozuney of the land; for his 
title is divested ; he is out of possession, and has no right to 
the imtnediate possession of the thing; i ~ o r  can he bring 
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any action until he require possession." Nor can the owner 
after being put in possession sue and recover the article or  
thing severed, because as the Chief Justice adds, " i t  is riot 
his chattel ; i t  did not become so at  tlne time ; i t  was severed 
and the title to i t  as a chattel cannot pass to him afterwards 
when he regains possession, by force of the juspost lirninii." 
See also the case of Walton v. Jordan, 65 N .  C., 171. I t  is 
needless to pursue the subject further. There is oo error 
and the judgment is affirmed. 

No error. Afirmed. 

TOBIAS KESLER V .  ISAAC S. LINKER. 

Surety and Principal-Exoneration-Subrogafion. 

1. If there be all agreement between a creditor and ssnety, at the time 
a mortgage is taken (here of perishable property) to secure the debt of 
the principal, that the creditor is to "look after" the secnrity, the 
creditor is bound to active di l ige~~ce;  ancl if loss is occasioned by his 
laches, the surety is exoneratccl to the extent of the value of the mort- 
gaged property. 

2. But in the absence of such agreement, his qniescence will not d ~ s -  
charge the surety ; nor is he required to resort in tlw firat instailce to 
the property conveyed, but may proreccl against the sarrty. who is 
s~~brogateil  to the nights of the creditor npou psyrnent of the debt. 

3. Or, after the debt becomes clne and before the surety pays it, bc may 
cornpel the ereilitor to proceed against the principal upon indenmifying 
him a31inst loss from the suit. 

(IJipkin v. Bond, 5 Ired. Eq., 91, cited and ayprovecl.) 

CIVIL ACTION tried at Fall Term, 1879, of ROWAN Supe- 
rior Court, before Gilmer, J. 

Tlie action was cominenced before a justice of the peace 
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upon a note executed by ooe C. A. Lowrler and the defend- 
an t  as his surety, and carried after judgment by appeal to 
the superior court. The defendant atuongst other defences 
set up, alleged, in his answer, that at  the time he signed the 
note the plaintiff took a mortgage from said Lowder, the 
principal in said note, amply sufficient to pay off and dis- 
charge the note, and the plaiutiff being the mortgagee by 
ordinary diligence could have made the debt and failed to 
do so by his lathes; and it was agreed that plaintiff should 
make said debt, that the mortgage was on perishable prop- 
erty, and the plaintiff made no effort to get the money. 

The plaintiff in his replication denies that there was any 
agreement between hitn and the defendant to take the mort- 
gage; that defendant, Linker, drew the mortgage and that 
plaintiff knew nothing of it, but i t  was made for the protec- 
tion of Linker, as surety. 

The  mortgage was offered in evidence, and the plaintiff 
was the mortgngee named therein, and was made payable 
the day i t  was executed, and ccinveyed the growing crops 
of wheat, corn, oats and tobacco of the said Lowder. There 
was evidence tending to show that the property conveyed 
was amply sufficient to pay the debt, but tha plaintiff ]lever 
used any effort to take it into his possession or sell any of 
the property conveyed to secure the debt, aud that the mort- 
gagor was permitted to hold and apply to his own use all 
the property, except a portion of the tobacco crop which was 
paid the plaintiff. The defendant testified that at  the titne 
he signed the note, he wrote the mortgage a t  the plaintiff's 
request, and before signing the sa rne he asked plaintiff who 
would take the mortgage, to whicl~ plaintiff replied, " I  will 
of course; I will attend to that." 

The defendant asked the court to charge the jury, that if 
they believed Tobias Kesler, a t  the time he received the 
note of defendant as surety for C. A. Lowder, took a rnort- 
gage on the perishable property of said Lowder, amply suf- 
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ficierlt to pay off said note. and plaintiff by laches failed to 
make the money out of said mortgage, then the defendant 
i s  discharged by reason of said negligence. 

The court declined to give such iustruetion, but charged 
the jury that i t  was the duty of defendant, Linker, to see 
that the property mortgaged should be sold to sacisfy the 
said mortgage, and as there was no evidence that defendant, 
Linker, ever tried to have said property sold, that plaintiff 
was entitled to recover. The defendant excepted to the 
charge and there was a verdict and judgment for the plain- 
tiff, from which the defendant appealed. 

Mr. J. S. Henderson, for plaintiff. 
Messrs. J. ill. McCorkle, TVitlwspoon and Bailey, for defend- 

ant. 

ASHE, J., after stating the case. The only question pre- 
sented for our consideration is, was there error in the in- 
structions given by His Honor to the jury. His Honor 
conlmittcd no error in refusirlg the instructions, but we do 
think there was error in the instructions which he did give. 

Whether a t  the time of the execution of the note and the 
mortgage, (for they seem to have beeti sin~ultaneous acts) 
there was an agreement between the plaintiff and the de- 
fendant, t l ~ a t  the plaintiff would attend to the securing 
the property conveyed in the mortgage, was a question 
squarely raised by the pleadings. I t  was a material inquiry 
in the case and should have been submitted to the jury for 
their determination. The jury, i t  is true, found all issues 
in favor of the plaintiff, but the result of their finding 
might have been ciifferent if His  Honor had charged them 
with that question. His Honor should have charged the 
jury, " that  it was the d u t ~  of Linker to see that the prop- 
erty mortgaged should be sold to satisfy t l ~ e  mortgage, and 
as there was no evidence that he had ever tried to have 
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said property sold, that plaintifi was entitled to recover, un-  
less there was an agreement or understanding between 
plaintiff a i ~ d  defendaut at  the time of taking the mor~gage, 
that  the plaintiff would look to securing the mortgaged 
property and apply i t  to the debt. 

Without solne agreement or understanding between the 
parties to that effect, the plaintiff is not required to resort, 
in the first instance, to the property conveyed in  the mort- 
gage, before proceeding against the surety ; nor is there any  
positive duty incumbent on the creditor to prosecute meas- 
ures of active diligence. Pg-oener v. Yingline, 37 Md. Rep., 
491 ; Brandt on Part., &c., 5 204. 

The  surety is the guarantor, and i: is his business to see 
that the principal pays the debt, and when there is a collat- 
eral security taken by the creditor from the principal 
debtor, i t  is his duty to see i t  is made available. The  
creditor can do no act with reference to the security which 
will prejudice the surety, but his quiescence will not dis- 
charge the surety, for he is not bound to active diligence. 
Pipkin v. Bond, 5 Ired. Eq., 91. 

The remedy of the surety is t:, pay the debt, and he will 
then be subrogated to, and may enforce all the liens held 
by the creditor for the payment of the debt. Brandt on 
Part., &c., 5 204. And i t  has beeu held in England and in 
some of the American states, that a surety may by a suit in 
chancery, after the debt becomes due and before he pays it, 
compel the creditor to proceed to collect the debt from the 
principal, provided he indemnifj  the creditor against loss, 
froin a fruitless suit against the principal. Id., 5 205, and 
the cases there referred to in note. 

Sncb is the law applicable to the case when there is no 
agreement or understanding between the creditor and the 
surety. When there is such an agreement or understanding, 
the creditor is bound to active diligence, and if by his neg- 
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lect the property is lost, or destroyed, or surrendered, the 
suret.y will be exonerated to the extent of the vi lue of the 
property conveyed in the mortgage or other security, which 
might be secured by proper diligence ; and the reason is, 
because by the understanding or agreement to look after the 
mortgage and see that tlie property conveyed therein shall 
be applied to the debt, i t  put to sleep the vigilance of the 
surety and produces a false confidence, but for which he 
might have taken security for his own indemnification. 
There is error. Let this be certified to the superior court of 
Rowan. 

Error. Reversed. 

NANCY STEVENS v. NATIIAS BROWN. 

Arbilratiwn and Awurd. 

1. It is within the cliseretion of ~rbi tmtors  to cl~oo.~c? a11 iimpjre before or 
after disagree11it:nt ; if before, the awiml is that of the umpire ; if :lfter, 
it is that of the arbitrators ; and the joining of the othw in the amard 
of either mill not vitiate. 

2. Arbitrxt,ors have no right to nwartl c,ompensation for their services 1111- 

less the power t o  do so is expressly cont,ni~ked in tlie snbmissio~l. But 
this mill not vitiate the  award in to to  where the matters disposed of are 
sepai.nble-approving Gr@z v. Hadley, 8 Jones, 5'2. 

(Borreiz v. Patterson, Tay. Rep,  37 ; Carter v. Sanzs, 4 Dev. & Bat., 182; 
G?~i$in v. Hcidley, 8 Jones, 8 8 ;  Cowan v. i?fcATedy, 10 Ired., 5, cited 
and approved .] 

CIVI~,  ACTION to recover possession of 'iand tried a t  Fall 
Term, 1570, of Bun-COMBE Superior Court, before Gmves, J; 

The action having been depending for several terms, i t  
was agreed a t  fall term, 1879, of said court, that the cause 
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should be referred to arbitrators to settle the differences be- 
tween the parties, when the following entry was made upon 
the docket : " I t  is agreed by the parties to the above enti- 
tled action that the issues therein be referred to R. V. Black- 
stock and T. C. Westall, as arbitrators, with leave to choose 
a n  umpire in case they cannot agree. The  said arbitrators 
may go upon the premises in  dispgte, and hear testimony. 
They shall make their report to the present term of the 
court, and their award shall he final." The  award was 
made in  behaIf of the plaintiff and for the costs of action; 
and they further awarded as compensation to the arbitrators, 
six dollars to UTestall and B. F. Patton (umpire) each, and 
eight dollars to Blackstock, as part of the costs. 

The  defendant excepted to the award on two grounds : 
first, that  the proceedings of the referees chosen in  the case 
and  the award filed therein are irregular 2nd invalid, for 
that, i t  does not appear from the face thereof or otherwise, 
that the parties could not agree hefore they chose the said 
so-called umpire ; and secondly, for that, the said referees 
undertake to fix and award their own compensation. The 
exceptions were overruled by the court, and judgment ren- 
dered according to the award, from which the defendant ap- 
pealed. 

Messrs. T. l? Dnt~idson and Mason & Devereux, for plaintiff. 
Mr. James N: Mirimon, for defendant. 

ASHE, J. There is no error i n  the ruling of the court 
upon either of the exceptions. I t  is the policy of the law to 
sustain awards by giving them a liberal construction, and 
not allow then1 to be set aside upon light and technical ob- 
jections. I n  the case of Borretx v. Putterson, Tay Rep., 37, 
Chief Justice TAYLOR held that "awards are to be con- 
strued liberally, and nice objections ought not to be allowed 
to defeal. them. * * * To adapt the rigorous rules to 
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them, or pursue them through the endless subtlety of refine- 
ments, would be in truth to render awards of no use in the 
main purpose of their iiitroduction, that is, adjusting the 
controversies of men before a domestic tribunal, unattended 
with expense, trouble or delay." And in the case of Carter 
r. ,Sums, 4 Dev. & Bat., 182, i t  is held that " the court will 
always intend everything to support awards, and give a con- 
struction to a n  award that i t  [nay be supported, if possible." 

It matters not a t  what time during the progress of all ar- 
bitration the umpire is appointed. I t  is within the discre- 
tion of the arbitrators to appoint him before or after their 
disagreement. Where a submission to the award of two 
persons authorized the appointment of an umpire by them, 
if they disagree, i t  was held they might choose an  umpire 
before they entered upon the iuquiry. Bates v. Gooke, 17 E. 
C. L. Rep., 407. 

The award in  our case is either the award of the umpire 
or the award of the arbitrators. Take it either way, and i t  
is good. If the appointment of the umpire by the arbitra- 
tors was proper a t  the time he wits chosen, then i t  is his um- 
pirage, ant3 their joining with him will not vitiate; for a 
mere stranger may join in an award or umpirage without 
invalidating the proceeding. But if on the other hand the 
arbitrators had no right to choose a n  umpire before disa- 
greement, then i t  would be their award, and the fact of the 
umpire's joining in i t  mould not vitiate it. I n  the case of 
Soulsby v. Hodgson, 3 Burr. Rep., 1474, there was a submis- 
sion to arbitrators with power to choose an  umpire, if they 
could not agree in a certain time. They failed to agree 
within the limited time, but chose a n  umpire. The umpire 
accordingly made an award and the arbitrators joined in it. 
Tlle conrt were clear that this was the umpirage ctf the um- 
pire alone, and held he was a t  liberty to take what advice 
or opinion or assessors he pleased. And again, in Beck v. 
Saygent, 4 Taun. Rep., 232, which was a case where there 
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was a subrnission to arbitrators to make an  award, and if 
they could not a y e e  within a limited time, then to appoint 
an umpire. They did not agree within the time, but chose 
an umpire and then joined with him in his umpirage. 
Chief Justice MASSFIELD said, what the arbitrators did i n  
making the award was nothing, and the award in law is 
the award of the umpire alone ; i t  was nothing more than 
if mere strangers had joined in  the award, and could not vi- 
tiate. And HEATH, J., who sat in tlie same case,said, it has 
been decided in very old cases that the circumstance of an- 
other joining with the arbitrators in making an award, does 
not vitiate. 

As to the other exception, as we have said, there was 110 

error ill the ruling of the court. The co~npel~sation award- 
ed by the arbitrators to themselves did not lie withiu the 
terms of the matter submitted, and consequently was not 
within the scope of the arbitrators' powers. But for that  
reason, the arbitrament is not void in toto. I t  may be bad 
in  part and good in part. And where an arbitrator disposes 
of matter which was referred, and also of other matter 
which was not referred, and the two are i n  their nature 
separable, i t  is the duty of the court to distinguish them 
a ~ d  give judgment for that which is witllin the terms, and 
reject that which is without. Grifin v. Hadley, 8 Jones, 82;  
Cowan v. NcNeely, 10 Ired., 5. 

There is no error. The  judgment of the court below is 
affirmed. Let this be certified. 

No error. Affirmed. 
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*W. N. WAT,TON and others 11. RICHMOND PEARSON, Executor, 
and others. 

Appeal- Certiorari. 

1 To the rule that appeals will be disnlisscd on motioo of the appellee 
if not perfacted aecorditlg to law, there are the following exceptions : 
first, Where the record shows a n ritten agreement of coaasel waiving 
the lapse of time ; and sccoi~dly, Where the alleged agreement is 
oral and tlispnted, a d  such waiver can be shown by the affidavit of 
the appellee, rejecting that of the appellant. 

2. So, npon petitition for ccitiomri where it appears from the affidavit of 
the party re,iid,il~g it, that there was an oral agreement to waive the 

code time," the writ will be gmntecl. 

(IVatle v. Nezuberib, 7.2 X. C , 408 ; Adums v Beeves, 72 N. C., 106 ; 
Ro~rse v Quinn. 75 N. C , 334, cited and approved ) 

PETITION for a Ccrtiora~i heard at  January Term, 1880, of 
THE SITIJREME COUET. 

iVcssrs. Battle & Mordecai and J. M. ~lfcCorLle, for plain- 
tiffs. 

Jfr. D. G. Fozule, for defendants. 

DILLARD, J. This action was brought to trial at  fall 
term, 1879, of Catawba superior court, and on a waiver of 
trial by jury, the questions of law and fact were found by 
the court, and by consent of parties the decision of the 
judge was reserved until the court in Burke (which was to 
be held during the succeeding week), with some agreement 
between the parties touching the right of appeal from the 
judgment which might be rendered. 

On the 12th of September, 1879, at Burke court, the judge 
made his decision upon the law and facts, in writing, with 

*Smith, C. J., did not sit on the hearing of this case. 
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an endorsement in writing of "appeal prayed and granted, 
notice of appeal waived," and read i t  in the presence of 
some of tlie counsel on  both sides, and the same was sent 
to Catawba to be filed in the case. 

The judgment of the court was in favor of the defendants; 
and James Wilson and S. McD. Tate, having become as- 
signees of the plain tiffs' claim and being dissatisfied with 
the judgment, executed an appeal bond within the time pre- 
scribed by law, 2s a preparation towards taking the case by 
appeal to the supreme court ; and the making out of a state- 
ment of the case of appeal was left with the counsel who 
were to prepare, and did prepare it, and caused i t  to be pre- 
sented lo the defendants' counsel at Cattrwba court, who de- 
cliued then to sign it, and i t  was af terwrds presented a t  
Iredell court, and agaiq refused. 

The right of appeal being thus lost, the said Wilson and 
Tate now present their petition for a writ of certiorari to 
bring the case up  for review, as 011 appeal. On the hearing of 
the petition, after notice to defendants, affidavits are pro- 
duced and read on the part of tlie plaintiffs tending to show 
an  agreement between the cour?sel at  the argutnent of the 
case at  Catawha, to the effect, that either side might appeal, 
from the decision of tile judge (when he should make it) a t  
any time during the circuit. And affidavits on the part of 
the defendants were also read tending to show that no such 
agreement was made, or if any, that i t  was indefinite as to 
time, and that the party desiring to appeal should take i t  
within the time and in the manner prescribed by the statute, 
or at  the least, within a reasonable time thereafter. 

Upon this state of facts and the disagreemeut of counsel 
as to the taking of the appeal, we are called upon to decide 
wh&her under the rules of law and the practice in  such 
cases, the plaintiffs are entitled to the writ of certiorari. 

It is the duty of a party intending to appeal to make en- 
try of the appeal on the record, to give notice thereof to the 

30 
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adverse party, to file his appeal bond, and to make and 
serve on the appellee n stateinent of the case of appeal, and 
in default of a n  agreztnent upon a case, then to notify the 
judge and have him to appoint a time and place to setlle 
the same. This is the course prescribed by the statute and 
ought always to be pursued ; otherwise, the trouble arises 
which exists in this very case. The observance of this 
statutory requirement is not rigidly exacted from suitors, 
but  cases may be and frequently are brought up and cousti- 
tuted in this court otherwse than is required by the statute, 
according to the special agreement of counsel. But disputes 
have so often arisen as to the terms of such agreements be- 
tween counsel and parties on the respective sides, that this 
court has adopted the rule and promulgated i t  through its 
decisions, that i t  will respect no oral agreement for a devia- 
tion from the statutory mode of appeal, if the same shall 
be denied by either party, or the terms thereof are to be 
decided on conflicting affidavits, but will on motion dismiss 
the appeal. Wade v. Nezobern, 72 N. C., 495 ; Adams v. Reeves, 
74 N. C., 106; Rouse v. Quirzn, 75 N. C., 354. 

But a party may waive the lapse of time, and in  case of 
controversjr as to an alleged agreement to allow an appeal 
after the time specified in the code, if such waiver can be 
shown by the affidavits of the appellee, rejecting those 
on the part of the appellant, a motion to dismiss a n  
appeal will not be allowed. So in case a right of appeal is 
lost by reason of not being perfected within code time, if upon 
a petition for a certiorari as a substitute, it can be collected 
from the affidavits of the party resisting the writ, rejecting 
those on the part of the party desiring it, that there was an 
agreement to waive a compliance with the rules of the 
code, the court will consider such waiver, notwithstandil~g 
the agreement may be oral, and disputed. Adams v. Reeces, 
supra. In  accordance with this rule, on looking into the 
affidavits of the defendants, we find the fact to he, (stated by 
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Mr. Folk, one of defendants' counsel) that i t  was agreed a t  
Catawba that either party might appeal after the judge's de- 
cision was made, and that uothing was said about the tirne 
within whicln the appeal was to be taken, but that i t  was 
understood that either party was to have reasonable tirne 
within which to perfect his appeal. I t  also appears from 
the same affidavit that plaintiffs', by their counsel, pre- 
sented a case of appeal a t  Caldwell court for signature, and 
again prese~~ted  i t  a t  a subsequent court in Iredell, and on 
both occasions the counsel of defendants refused to sign it. 

Upon these facts and circumstances, ought the writ of 
certiorari to be refused ? The plaintiffs were diligent to give 
their appeal h n d  within ten days after the judge's decision 
was filed, a n d  this was all they could do personally in pcr- 
fecting the appeal. T h e  preparations of a statement of the 
case for this court was left with their counsel, who alone 
could take that step, and they relied on and trusted to them 
tto do whatever else was required. I t  seems to us that 
under the agreement to dispense with the taking of the ap- 
peal within the tirne specified in  thecode, though indefinite 
a s  to its duration, it might have been reasonably expected 
by plaintiffs and their counsel, that it would be admissible 
to present their case at  Galdwell oourt, a t  the distance of 
eight or ten weeks from the trial at  Catawba, as there was 
still ample time to send forward the record before the next 
iterm of $he supreme court. 

The  writ of eerdior~ri is allowed, and the clerk will issue 
the  same. 

PER CURIAM. .Matian allowed. 
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BADGER v. DANIEL. 

*R. C. BADGER and others V. W. A DANIEL and others. 

Appeal- Cert.iora~i-Laches. 

Where the appeal from a jnclgment is lost by litel-nes, and the party 
afterwards moves to vacate the judgment and for the grant of an ap- 
peal therefrom, which motion is refused, aud the appeal from this 
jnilq~nent is also lost by a. f~ i ln re  to give bond within the time required 
by law, this court will not grant the writ sf certiorari to bring up the 
case for review, espechlly where, as in this cme, the petitioner sbows 
no me~i t s  The right of appeal cannot be restored by motion t o  vacate 
a judgment and an appeal from the refusal. 

f l e ~ n e y  V. Ednzc~~zcls, G8 N. C., 213; MoZylyrcez~z v. Huey, 81 N. C., 106, 
cited and approved.) 

PETITION for a Certiorari heard a t  January Term, 1880, of 
THE SUPREME COUET. 

Messrs. Gilliam & Gatling and Day & Zollicoffer, for peti- 
tioner. 

Messrs. Walter Clark and Mullen & Moore, contra. 

DILLARD, J. The  matters in  litigation i n  the above cause 
were adjudged in  this court a t  June  term, 1878, (79 N. C., 
372) and the opinion certified to the cow% below, and at the 
fall term of Halifax superior court, a motion was made for 
judgment in  conformity to the opinion certified, and by coh- 
sent of parties His Honor held the case for consideration 
until the 29th of January, when the judgment now sought 
to be reviewed was entered. No appesl was taken from said . . 

judgment, but notice was given of a motion to be made a t  
the ensuing spring term to vacate said judgment and of 
appeal therefrom. The motion was made and refused, and 
thereupon entry of appeal taken and notice waived were 
entered of record, and the bond required by law not being 
given until the 16th of May, the appeal was dismissed on - 

*Smith, 6.  J , did not sit on the hearing of this ease. 
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motion of the plaintiff in this court. The  defendant Henry 
Hervey, having lost his right of appeal, by not perfecting 
his appeal according to the statute, now seeks the extraor- 
dinary writ of cei.liorn~i as a substitute for an  appeal. 

We are of opinion he is not entitled to have the writ. 
Upon the petition and the answer filed in opposition, i t  ap- 
pears, that by consent of the parties His Honor was a t  lib- 
erty t o  make up his judgrnent,and when made up  and filed 
i n  the clerk's office, i t  was to be entered as of the fall term, 
1878, and he afterwards, to-wit, on the 29th of J a n ~ a r j ,  
1879, filed the judgment in the office, and thereupon i t  was 
entered, as  agreed to be done;ns a jjudgn~ent of the preced- 
ing term, and  in  law it was effectual as such. Hewey v. 
Edmurads, 68 N. C., 243; Nolyneuz v. Huey, 81 N. C., 106. 

I t  is oue of the causes shown against the grant of the 
writ, that notice was given to the parties of the judgment 
filed by the judge, and i t  is not denied by the petitioner. No 
step, as required by law, was taken by petitioner towards an 
appeal after such opportunity, and no dispensation frorn 
compliance with the statute was granted by the plaintiz, 
nor is it claimed to have been by the petitioner, Hervey. 
By his laches in this respect the right to appeal fram that 
judgment was lost, and no reason whatever is given to ex- 
cuse, or relieve against llie loss. The refusal of the court 
to vacate this judgment at  spring term, 1879, was in 
pursuance of a notice to plaintiffs of n motion to vacate the 
same, and for the grant of an appeal therefrom. At the re- 
fusal to vacate, appeal was prayed from that judgment, and 
entry thereof made on the record; but, the appeal bond 
not being given until the 16th of May, long after the expi- 
ration of the time given by law to file the same, the peti- 
tioner lost his right to appeal from that judgment also. 

Petitioner shows no merits as against the judgment of 
the court refusing to vacate the judgment entered on the 
29th of January, as of the previous term, and sets out none. 



470 I N  T H E  SUPREME COURT. 

And besides, in the appeal brought up, which was dismissed 
for want of bond, the record contains no findings of fact, no 
judgme~it of the court on the refusal of themotion to vacate, 
and therefore it is to be taken that petitiol~er has no merits 
as against the refusal of His Honor to vacate, and never 
intended to have His Honor's refusal to vacate, reviewed. 

I t  seems to us that the petitioner, Helliry Wervey, beving 
lost his right of appeal from the judgment of the court as 
of fall term, 1878, sought, through the peculiar terms of his 
notice of motion to vacate, in case the court refused to va- 
cate to appeal f r ~ m  the refusal, and to hitch on the judg- 
ment, and thus by indirection restore into himself the ben- 
efit of an appeal which he had lost. 

The right of appeal from a judgment, and a review thereof 
for errors of law in it, cannot be restored to a party, who 
has lost the right, by a mere motion to vacate and an ap- 
peal from the refusal, whether founded on irregularity, or 
for the causes under section 133 of the  code of civil prnce- 
d u re. 

By the insufficiency of the application on the accounts 
above mentioned, the petitioner's only ground of objection 
to the judgment pronounced in the court below, is for al- 
leg" non-conformity to the certified opinion of this court, 
and wherein that consists, or how, or to what exteut i t  is  
unjust or hurtful to the petitioner, does in no manner ap- 
pear. I t  seems to us that a substitute for a lost appeaI from 
a judgment ought not to be granted for alleged non-con- 
formity to the decision of this court, unless the departnre 
was indicated in the petition, and the injury to the peti- 
tioner therefrom pointed out. The motion for eel-tioral% is 
disallowed. 

PER CUKIAM. Motioil refused. 
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GATI-IARISE McQUEEN v. ALESAxDER J. NcQUEEX. 

Divorce, evideizce in- Witness, credit of. 

1. I n  an nction for divorce, all the facts relied on as constituting the 
cause ~ n r ~ s t  be specifically set out in the petition, verified by the oath 
of the petitiol~er, and proved to the satisf:~ctio~i of the jury. Ancl it 
is error in the court not to confine the proof to the specific facts 
charged. 

2. A ivitl~ess cannot be allowed to stren$lten or confirm his c r~ i l i t  as to 
ninttcr really in isuc,  by Ilk cvi~dcnw of :I fact fureigu to the issue. 

( IVliiltirigion v. Whitlington, 2 Dev. & k t , ,  G4 ; Wood v. FTood, 5 ired., 
671; Fo!j v. F o y ,  13 Irccl., '33, cited i ~ n d  :~pl~rovecl.) 

CIVIL ACTION for Divorce a W ~ L S U  et thoro tried a t  Ball 
Term, 1579. of Rrrmrosn Supc-rior Court, before Seymour, J. 

Judgment was rendered for the plail~tiff upon the verdict, 
and tlie defendaut appealed. 

112ess~6 J. D. Slmw, MchTcil & UchleZI mel Battle &. Mordecai, 
for plaintiff. 

ill,.. B. I;ulLw, fur defendant. 

DILLARD, J .  011 the appeal to this court  error is assigned 
in the rcfusnl of His Hol~or  to hold the facts found by the 
jury insul7icient in law to authorize tile divorce prayed 
for, in the instructions given and refused, and also, in the 
admission of evidence. 

The petitioner i11 her colaplaint, after showing tlie mar- 
riage in the spring of 1873, alleges specific acts of cruelty 
and indignity, beginning i11 the surniner of 1874, and re- 
peated a t  intervals through the years of 1876,-'76,-'77 as 
constituting a case which entitles her to a divorce a mema 
d ~ ~ Z O T O .  

Separate issues were framed and submitted to the jury as 
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to the truth of the several facts alleged in the complaint. 
I n  the progress of the trial, the defendant requested His 
Honor to restrict the proofs to the specific facts alleged as 
the grounds of divorce and embraced within the issue; but 
H i s  Honor refused so to confine the plaintiff, and said she 
might go further and by evidence show the result or effect 
upon her of the conduct of the defendant as alleged in her 
complaint) and for this purpose and to this extent, leave was 
given to amend the complaint. 

I n  the course of the evidence the plaintiff testified that i n  
JLII~,  1873) the defendant got mad with her, and she feeling 
some trouble about the matter went and called him, and he 
refused to answer. 'I'hat being afraid to go to sleep, she 
then asked defendant if he  n-ould slip into her room and 
kill her in case she should fall asleep, and no answer being 
made, she left the lionse at ten o'clock at  night through fear, 
and went to the house of her brother, Neill McDonald, and 
related to him the occurrence s~bstant ial ly as then deposed 
to. Neill McDonald was then allowed to corroborate the 
plaintiff by showing that she came to his house and made 
to him the same staternent as tliat made by her on the trial. 

I n  the case of appeal made out for this court, His  Honor 
states that no amendment was asked for and no issue snb- 
nlitted as to the above transaction i n  July, 1873, and we 
think there was error in admitting the testimony of the 
plaintiff oil this point, and the evidence of RicDonald i11 
corroboration. 

The law will not sallction and authorize by its sentence 
the separation of husband and wife except for legal cause 
and on the special terms prescribed in the statute, and set- 
tled by the adjudications of this colirt, as to the pleaclir~gs 
and procedure for that purpose. Hence it is that all the 
facts, relied on as constituting the cause, are required to be 
set forth in a petition, and verified by the oath of the psti- 
tioner, and as to the manner of their allegation and the pro- 
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MCQZTE'EN v . MCQUEEN. 

cedure thereon, they are to be charged, as far as possible, 
specifically and definitely, and be proved to the satisfaction 
of a jury and found by them to be true. Whi2tington v. 
TV1~7littinyton, 2 Dev. & Eat., 64 ; Wood v. Wood, 5 Ired., 674 ; 
Foy v. Zihy, 13  Ired., 90. 

This  particularity, in the statenlent of the facts, is evi- 
dently required for the twofold purpose, that i t  may appear 
to the court that the party seeking the divorce has a case fit 
to be heard, and tliat the specific acts or conduct of the 
party complained against, may be known to him or her, so 
that preparations may be Inade intelligently to meet the 
charges. A husband,frotn whose bed and board a wife seeks 
to be allowed to separate herself, o w s  the duty to himself 
and to society, and has the right, in discliarge of that duty 
to be definitely iufor~ncd of all the acts alleged and such 
as are to be given in evidence against him, or otllerwise he  
may be surprised and thereby a great wrong perpetrated 
both upon him and 011 the public. Cases s u p m  

I11 view of this plain object of the law,  not to sanction a 
dissolution of the marital obligations, whether total or p r -  
tial, except in case of the truttl of the facts on which the 
sentence of the law is asked, i t  seems obvious that the ad- 
mission of the evidence of the wife as to the transaction in 
July, 1873, and the corroboration thereof by the testituony 
of McDonald, should not have been allowed. 

The  cotnpiaint contained no suggestion of any want of 
perfect harmony between the parties all through 1873, and 
illerefore i t  is to be assumed that defendant was i n  the dark 
as to such an allegation against him, and hence was UKlpre- 
pared to meet the proof. The evidence was irrelevant to 
any issue before the jury, and being unreplied to, it, may 
have had and mobt likely did have the effect, through the 
sympathy of the jury, to produce a response to the issues 
submitted to them differently from what it otherwise would 
have been. The reception of this evidence was objection- 
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able also, in its tendency to prevent a proper consideration 
of the credit that was due to the evidence of the plaintiff and 
defendant touching the facts in  issue before the jury. 

Without evidence as to this fact, the parties were before 
the jury with an estimate to be given to their respective 
evidence dependent on the manner and the matter of their 
several ~taternents, hut when plaintiff' was received to prove 
this outside matter and then to confirm herself as to i t  by 
McDonald, the effect may have been to give her evidence 
the preponderance on the real issues on which the divorce 
depended. 

I t  is inad~nissible for a party or witness to confirm or 
strengthen his credit as to matters really in issue by his evi- 
dence of a fact foreign to the issue, although corroborated as 
to such fact. 

For the error in admittinq proof by plaintiff of the occur- 
rence in July, 1873, and i n  receiving the evidence of 
McDonald to corroborate her, tilere milst be a new t r i d  and 
it, is so ordered. 

Error. Venire de novo. 

A. ADRIAN v. MARY SHAW and A. R. CARVER. 

Homestead-Conveyance of. 

The constitutional provision in respect to a hon~estead is self-executing 
and 1 ests it  in the resident owner ; and a conveyance of the homestead 
in the mode prescribed is eft'ectual to pass the estate, exempt from the 
debts of the vendor, during his life a t  least ; and this, aotmithstand- 
ing the  endo or may have since removed from the state. 

(Gheen v. Summey, SON. C., 187;  Lambert  v. Rinnery ,  74 N. C., 34s; 
LittlGohn v. Egerton, 77 N. C., 379, cited and approved.) 
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CIVIL ACTION to recover Land, tried a t  Fall Term, 1879, 
of CUMEERLAXD Superior Court, before Seymour, J: 

A jury trial was waived and the court found the follow- 
ing  facts: The  locus in quo was the residence of John D. 
Jackson, and worth less than one thousand dollars. I t  was 
never laid off as a homestead. Jackson and wife conveyed 
the same to one McMillan under whom the defendants claim. 
011 April 22, 1872, plaintiff purchased under an execution 
again Jackson in  1874. One of the judgments on which 
the sale was made was docketed November 20, 1871, aud 
was for three hundred and forty-eigh t dollars and forty- 
seven cents, and the land was sold for less than that amount. 
Jackson and wife left the state in May, 1872, and have aver 
since been non-residents. H e  was insolvent when he left. 
Judgment, execution, levy, sale, and sheriff's deed were 
proved by plaintiff. 

The  question submitted to the court on these facts, was: 
Whether tile defendant is entitled under the homestead pro- 
visions of the constitution to the land?  or whether the 
plaintiff has acquired the title and a right of possessiorl un-  
der the sheriff's deed ? It was agreed that if the court was 
of opinion with the plaintiff, judgment should be rendered 
ngainst the defeudants for the land and its rental value, 
which was fifty dollars per annum, as damages for the de- 
tention. The court, being of opinion wit11 plaintiff, directs 
that the clerk compute the rental value at  fifty dollars per 
annum from April 20,1875, the date of the sheriff's deed, to 
date, and that the plaintiff have judgment accordingly, and 
a writ of possession. From wt~ich  ruling the defendants 
appealed. 

Messrs. Hinsdule & Devereuz, for plaintiff. 
Messrs. lC1c Rae & Broad foot and B. Fidler, for d i feudan ts. 

ASHE, J. The  homestead is a right defined and secured 
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by the constitution and vests in the resident owner of the 
land, independent of any legislation 011 the subject-con- 
stitutiou article ten, section two, which reads: " Every 
homestead and the buildings used therewith, not exceeding 
in  value one thousand dollars to be selected by the owner 
thereof, or in lieu thereof, a t  the option of the owner, any 
lot in any city, town or village, with the dwelling and build- 
ings thereon, owned and occupied by any resident of this 
state, and not exceeding the value of one thousand dollars, 
shall be exempt from sale under execution, or other firla1 pro- 
cess, obtained on any debt." 

W e  are not at  a loss for expositions on the force and ef- 
fect of this provision of the constitution. Cooloy on Consti- 
tutional Limitations says: " The provision of the constitu- 
tion which defines a homestead and exempts it from forced 
sale, is self-executing, at  least to this extent, that though it 
may adrnit of supplementary legislation in  particulars, when 
itself is not as complete as may be desirable, it will override 
and nullify whatever legislation, either prior or subsequent, 
would limit or defeat the homestead which is thus defined 
and secured." 4th Ed., ch. 4, p. 101. Arid in  this state i t  
is held that the homestead right is a quality annexed to 
land whereby bhe estate is exempted frorn s d e  under execu- 
tion for a debt, and i t  has its force and vigor in and by the 
 constitution. Gheen v. Surnn~ey, 80 N. C., 187. I n  Lrml ier t  
v. Kinr~ery, 74 N. C., 348, this court held that  the title to the 
homestead is vested in the owner by virtue of the constitu- 
tion of the state, and no allotn~erit by the sheriff is necessary 
to vest the titIe thereto; the a l lo t~~ ien t  by the sheriff is only 
for the purpose of ascertaining whether there be an excess 
of property over the homestead which is subject to execn- 
tion, and that the title to the homestead can only be divest- 
ed in the mode prescribed in section eight, article ten, of 
the constitution. In that section it is provided that "noth- 
ing contained in the foregoing sections of this article shall 
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operate to prevent the owner of a homestead from dis- 
posing of the same by deed, but no deed made by the owner 
of a homestead shall be valid without tile voluntary signa- 
ture and assent of his wife, signified on her private exami- 
nation according to law." 

The constitution then vests the homestead right in the 
resident owner of land and pthorizes him to convey it. 
The vendee must take it with the same quality annexed 
that had nttached to i t  in the possession of the vendor, that 
is, to be exempt from executions for the debts of the vendor, 
at  least during his life ; for the llomestead is a right annex- 
ed to the land and follows i t  like a condition into whosoever 
hands i t  goes, without regard t30 notice. Littlejohn v. Eger- 
ton, 77 N. C., 379. 

M7e have no doubt i t  was the intention of the framers of 
the constitution, when they authorized the owner of the 
homestead to convey it, that his deed executed in the mode 
prescribed therein should be effectual to pass the estate, ex- 
empt from execution for the debts of the vendor during his 
life a t  least; if so, i t  became by the conveyance an  absolute 
vested life-estate in  the vendee, which could not be defeated 
by any act of the vendor. 

I t  may be that the owner of a homestead who leaves the 
state and changes his domicil sllould be considered as hav- 
ing abandoned his homestead. But the law when i t  au- 
thorizes one to sell his homestead would be untrue to itself 
and the obligations of justice, if i t  were to allow the owner 
to sell it, receive a full and fair price, and then leave it sub- 
ject in the hands of his vendee to the satisfaction of his debts. 
We cannot believe that to be the law. 

John D. Jackson was the owner of the land 111 dispute, 
and a resident of the state. The land was worth less than 
one thousand dollars. The  constitution vested i n  him a 
right to hold the land exempt from executions during his 
life time a t  least, and authorized him to sell it. He did sell 
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i t  in  the mode prescribed by that instrument, to McMillan, 
and McMillan sold to defendant Carver. We hold the de- 
fendant acquired a good and indefeasible title for the life 
at least of Jackson, against the creditors of Jackson, notwith- 
standing he may have since removed from the state. 

There is error. The  judgment of the court below is re- 
versed and judgment must be entered here for defendant. 

Error. Reversed. 

J. R. PALJIER v. LOVE'S EXECUTORS, 

Confederate Money-Scale of Depreciation. 

Where a note made in 1863 does not show upon its face that it is solvable 
in confederate cnrrency, it is nevertheless presamed to be solvable in 
that currency under the act of lSGG, ch. 39 ; and the scale of deprecia- 
tion established by that act fnrnishes the nleasure of the value of the 
contract, subject to evidence of its execntioa with a different intent. 

(King v. W. & W. R. R. Co., 91 U. S., 3, (66 N. C., 2 7 i )  cited and com- 
mented on.) 

CIVIL ACTION, tried a t  December Special Term, 1579, of 
I~AYWOOD Superior Court, before Graves, J. 

The note sued on, "One day after date I promise to pay 
J. C. Palmer five hundred and twenty-five dollars, for value 
received. Witness my hand and seal. June  3rd, 1863a 
(Signed) J. R. Love, [Seal]," was endorsed to the plaintiff. 
Under the instruc5ons of the court, there was a verdict for 
plaintiff, judgment, appeal by defendant. 

Messrs. T. F. Davidson and Reade, Busbee & Bushee, for plain- 
tiff. 

Messrs. J.  L. Henry, J. H Ilferrimo~~ and A. iV. ZLaywood, 
for defendant. 
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DILLARD, J. This is a n  action founded on a bond for 
five hundred and twenty-five dollars, dated in  June, 1863, 
which was given in  consideration of various articles of per- 
sonal property. On appeal to this court heretofore it was 
ruled that the judgment of the court below was erroneous, 
i n  that, the ~ a l u e  of the property was held to be in  law the 
true measure of the contract, See 75 N, C., 163. A t  the 
trial before Judge Graves, evidence was received against 
the objection of defendant, showing the contract sued on to 
be given for property, and tencling to show the aggregate 
value of the property to be four hundred dollars. There 
was also evidence on both sides tending to show the value 
of confederate currency rtt the time and place where the 
contract was executed. 

The defendant asked the court to instruct the jury that 
the value of the confederate money in which the not3 by 
presumption was solvable, must be fixed by the legislative 
scale. This instruction, the judge refused, but instead 
thereof told the jury, that the scale of depreciation was un- 
constitutional, arlcl not binding on them in fixing the value 
of the contract and was not the best evidence, but that they 
might consider i t  together with the value of the property 
for which the bond was givell, and also the testimony of 
the witnesses introduced as to the value of the confederate 
money i n  the neighborhood, in determining the value of 
the contract. 

I t  was decided in King v. W. & 'CV. B. R Co., removed from 
this court to the supreme court of the Urlited States and re- 
ported in 91 U. S. 3, that the act of 1865-'66, ch. 39, author- 
izing proof to be received of the value of the property 
which formed the consideration of a bond or note executed 
during the war, in determining the value of such bond or 
note, in  the currency of the United States, was unconstitu- 
tional and void. There, the bond on its face was solvable 
in confederate money, and being so, the authority under 
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the act to furnish a measure of value of the money which 
was to be paid and received, by the value of the property 
for wl1ich i t  was given, was in effect a new contract made 
by the statute and not by the parties, and in this feature i t  
was violative of the constitution of the United States. I11 

our case the currency is not expressed on the face of the 
bond in which i t  was to be paid, but by presumption under 
the ordinance of the convention of IS65 i t  was to be deemed 
solvable in confederate currency unless a different intent be 
shown, and no such intent being claimed, i t  was only ad- 
rnissible to prove the equivalent value of the confederate 
currency due on the note in the money of the United States. 

Bu t  His Honor holding the legislative scale to have been 
declared void by the supreme court of the United States in  
King's case supya, admitted proof of the value of the prop- 
erty as a better guide to the value of tl.6 note sued on than 
the scale, and although he  cautioned the jury not to take 
the value of the property as fixing the value of the note, 
but  only as evidence to be considered in  connection w-ith 
other proofs, and upon a viow of the whole to find the value 
of the confederate money a t  the date of the contract, still 
its admission was contrary to the spirit of the decision in  
King's case. The value of the property given i n  evidence 
was the controlling evidence and diverted the minds of the 
jury from all enquiry into its equivalent value in gold and 
silver, which ought to h a w  been found as the value of the 
note. 

This  mode of ascertaining the value of confederate money 
with reference to gold and silver was approved in the case 
of Thorington v. Smith, 8 Wallace, 1, and our scale act em- 
bodies a valuation of confederate money with reference to 
the same standard, and i t  not only has not been held void 
in  Icing's case, but from its consistency with the principles 
declared in Tl~orington v. Smith, supra, we assume will never 
be. 
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The  scale made in pursuance of the ordinance of the con- 
vention of 1865, by the acts of 1865-'66, ch. 39, § 1, applies 
by presumption to ali contracts :nade during the war, sub- 
ject to evidence of their execution with a different intent, 
and i t  has been pronounced constitutional in this court and 
acted on as sucll in  all the cases which have arisen under 
the act. I t  embodies the inode of valuation precisely which 
received the sanction of the supreme court of the United 
States in  Thorington v. Smith, and provides a measure of the 
value of confederate currency for every month in each year 
during the war, fair in  itself arid of convenient application, 
and in  legal effect the ordinance of the conventiori requiring 
the adoption of a scale by the legislature, and the act estab- 
lishing the scale, require its application as a measure to all 
executory contracts coming within its scope. 

We hold, therefore, that His Honor was in  error i n  re- 
ceiving proof of the value of the property, but should have 
submitted i t  to the jury to find the value according to the 
legislative scale. 

The judgment of the court below is reversed, and this 
will be certified to the end that a new trial may be had. 

Error. Venire de novo. 

JAMES TVI. GUDGER v. CLINGXAN HENSLET. 

Ejectment-Title under reservation in grant-Buden of Proof. 

1. A continuous and uninterrupted possession of land for seven year6 
under color of title, manifested by distinct and unequivocal acts of 
ownership (as distinguished from snccessive a ~ ~ d  occasional trespasses) 
is absolutely essential to bar the entry of the legal owner, and ripen a 
defective into a perfect title. 

31 
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2. The law declaring what acts do, and what do not, constitute such pos- 
session, discussed by SMITH, C J . ,  aud cases reviewed. 

3. I n  ejectment, where a party relies up011 a reservation in a grant to 
support his title, the onus is npon him to show that the land clain~erl is 
embraced within its terms. The presumption contra spoliatorem does 
not arise apon the facts in this case. 

(Skeppard v. Sheppard, N .  C .  T .  Rep., 103 ; Moore v. Thompson, 69 N. 
C., 120 ; Williams v. Wallace, 78 N. C ,334 ; Ward  v. Herrin, iL Jones 
23 ; Bartlett v. Simmonn, Id., 205; Holdfast v. Shepard, 6 Ired., 361 ; 
B y n u m  v. Garter, 4 Irecl., 310 ; Tredwell v. Reddiclc, 1 Ired., 56;  Wil- 
liams v. Buchanan, Id., 53.5 ; Lof t in  v. C'obb, 1 Jones, 406 ; HcCbrmzck 
v. Monroe, Id., 13 ; Morris v Hayes, 2 Jones, 93 ; Waugh v. Richard- 
son, 8 Irecl., 4'10 : Xelten v. Monday, 64 N .  C., 235, cited, commented 
on and approyet1 3 

C ~ I L  ACTION to recover possession of Land, tried at  Fall 
'Term, 1879, of PAKCEY Superior Court, before Sckmck, J; 

Terdi ct  and judgment for plaintiff, appeal by defendant. 

News.  J. L. Henry and Merrimon & filler,far plaintiff. 
JKessrs X, F. Davidson aud Reade, Busbee .& Busbee for 

defendant. 

S m m ,  C. J. The plaintiff derives title to the land de- 
scribed i,n the complaint under a grant from the state in  
6796, to John Gray Blount, and snccessive conveyances 
.through intcrn~ediate parties to himself. The  defendant re- 
lies on seven years' adverse possession, by those from whom 
!he claims, of the part occupied by him with color of title, 
and the insufficiency of the grant  to Blount to pass the 
estate in  the disputed lands. 

In making out the defence, the defendant showed a grant  
issued in  1798 to Abraham Turner, and, without connection 
with the grantee, a series of deeds commencing with a deed 
from Samuel Banks to Abraham Banks, executed in 1827, 
a devise and several descents, whereby the title is trans- 
mitted to the defendant and his wife, Sarah, a daughter of 
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Polly Penland, deceased, To support his alleged possession, 
the defendaut proved that i n  1860 or 1861, Absalom Pen- 
land, the husband of Polly, went on  the land which lies 
upon the slope of a mountain, and enclosed a cove (known 
as the " Nettle Cove,") deadened some trees, and cleared up  
a small patch, but did not fence it i n ;  that in 1866, the 
children of %Ily Penland enclosed about one-eighth of a n  
acre, set out a few peach trees and  planted corn arld tobacco, 
but did not cultivate the ground, and when the fence was 
down, would repair i t ;  that no further attempt was made to 
eultivatte this small area until 1.877, when the defendank 
ploughed and sowed it i n  oats. 

The  mur t  held, and we wconcur in the correctness of the 
opinion, that these temporary occupations, separated by 
long intervals of t h e ,  were not in  law a possession, suffi- 
cient with a deed p u r p r t i n g  to convey the estate to west the 
title and Jsar the entry of the !egal owner. The possession, 
to have this edfect, must be coalkinuous and uninterrupted 
for the period of seven years. S h e p p d  v. &'hepprd, N. C. 
T. Rep., 108 ; .Moore v. T.hompoa, 69 N. C.,  120 ; @ilEiams v. 
Wdlme, 78 N. C., 354. An interruption of twelve months 
$a such omupation is fatal to the claim of title. &$'ad v. 
aerrin, 4 Jones, 23. And even for a sharter period. Hold- 

jast v. ~eparc l ,  6 Ired., 36h 
Not only must the possesion be unbroken for ,the full 

period of wven years, but it musk be nmaniiested by d is t ind  
and uneqnirocal 'acts of ownership, as diqtingnished from 
successiveaxid occasional trespasses. There have been many 
cases where the mur t  has been called on to determine what 
acts do  and do not constitute a possession, which byf'orce of 
the statnte will ripen a dekctive into a perfect title. .It has 
accordingly been held that  such possession is shown by, 
I. The occupation ef pine land by annually makinlg tur- 

pentine thereon. Bynam v. Cartel., 4 Ired., 310. 
2. Entering upan, ditching a n d  making r o a k  i n  .a cy- 
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press swamp, and working u p  the timber into shingles. 
Trerlwell v. Reddick, 1 Ired ., 56, 

3. Keeping rap fish traps in a non-navigable stream,ereet- 
ing and repairing dams over it, and using it every year 
during the fishing season. Williams v. Bncht~mn, 1 Ired., 535. 

On the contrary, yos&ssion is not shown by, 
1. Cutting timber for a saw mil!, and feeding bogs upon 

land susceptible of other uses. Loftin v. Cobb, 1 Jones, 406. 
2. Making pole-bridges over a ditch on the side of a pub- 

lic road for driving cattle into a swamp, and the occasional 
cutting and getting timber therein. Mowis v. Hayes, 2 
Jones, 93. 

3. Cutting timber for rails every year for a few weeks at  
a time, on land valuable only for its growth of timber. Bart- 
Zett v. Simmons, 4 Jones, 295. 

I t  is obvious then that the short occupancy of small 
pieces of the land in 1861 and in 1866, and again in 1877, 
in the manner described, is not the possession required by 
law, and cannot aid the defendant's defective title. 

11. It is also insisted for the defendant that the grant to 
Blount was ir~operative to convey the land i n  dispute, by 
reason of the exception following the description of the 
boundafies of the tract, and the plaintiff's failure to show 
that the portion he now seeks to recover is embraced in 
the exception : The exception is in these words-" Within 
which boundary there ark 13,735 acres of land, entered by 
persons whose nabrnes are hereunto annexed, since the date 
of said Blcrunt's entries and by his permission ; but as they 
are not yet surveyed, their situation camot  be delineated." 
There was no Iist of names annexed to the grant exhibited 
in  evidence, and no proof that any such ever was, beyond 
what is furnished by the grant itself. 

In It'ccuyh v. Rirha~rlssu, 8 Ired., 470, the grant  comprised 
within its boui~daries (as ascertained by computation) 8,699 
acres of land, and then follows these words-"Including 
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within its bounds 5,699 acres of land which is excepted i n  
this grant ;" arid the reservation was declared to be void ft3r 
uncerhinty. " The granting part of a deed," says RUFFIN, 
@. J., " is not avoided by a defect in the exception, but the 
exception itsew becomes inefectual thereby, a ~ d  the g rad  mmains 
in jorce." 

I n  iTfcCormicJc v. Monroe, 1 Jones, 13, the grant was of 500 
acres under specified metes and bounds, and contained this 
reservation-" Including two hundred and fifty acres pre- 
viously granted which is excepted in this grant." I n  de- 
liverirlg the opinion, N ~ s a ,  @. J., remarks: " There is 
uothing in  the grant to show to whom the land (excepted) 
had been previously granted, nor in what part of the land 
within the boundaries i t  was located ;" and i t  cannot " be 
permitted to restrain the general terms of the grant  i n  
which i t  is contained," and he adds, " the plaintiff having 
shown a legal title to the whole of the land covered by the 
grant, if there he a valid title to any portion of i t  in an- 
other person, i t  was the duty of the defendant to show it.?' 
PEARSON, J., delivered a separate opinion and uses this 
language : " That  case (referring to Waugh v. Richcrdson) 
differs from the case now under consideration, in  this : here, 
the exception is ' two hundred and fifty acres previously 
granted.' This would point to the means by which the de- 
scription in the exception may be made sufficiently certain 
to avoid the objection of vagueness, by aid of the maxim, id 
certum e& yuod certum reddiprotest. * * * So the only 
question is, upon whom does the onus lie? Clearly upon 
the defendant; he relies upon the exception ; i t  must fall 
unless it  is supported by proof of these facts ; he must thew- 
fore fiwnish the proof which is requi~ed, to bring i t  within the 
operation of the n~axim." 

The proper construction of the very grant now under con- 
sideration was before the court in Melton v. Mo~zday, 04 
N. C., 295, and there, the plaintiff ehowed that among the 
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names on the list referred to, was this entry, " Gabriel Rags- 
dale, 100 acres," and proved that under this eutry, tlae grant  
issued to one Williams from whom the plaintiff derived 
title. The court held that the exception was valid as to the 
grant  of the 100 acre tract, and say : " By these references 
the exception of the 100 acres i n  controversy, is made as 
certain as if the land had been set out In the grant to Blount 
bp metes aud bounds." I t  seems that the list of names of 
those whose entries were excepted, was found and prodnced 
on the trial of that case; but no kuch evidence now appear- 
ing, we cannot consider the fact nor its effect in  the present 
action. 

The  cases cited are conclusive of the point before us, 
unless under the maxiin 'Qoma~ia przalrnuntur contra spolia- 
to, em," invoked and so earnestly pressed in the argument, 
we are to assume that the rlanze of Turner, the grantee, is 
on the list and would appear if it was produced. We do 
not think the severity of this rule of evidence can be 
extended to embrace the facts of our case. I t  does not ap-  
pear where the original grant to Blount is, nor whether such 
list if originally annexed may not 11ai.e become detached 
and lost, without default or agency of the plaintiff,or of any 
of his predecessors in the chain of title; and if so, it would 
be manifestly unjust to apply the scriugent ruIe to him and 
deprive him of his property. A certified copy was used as 
authorized by law, (Bat. Rev., ch., 35 $9), without suggestion 
of ~nutilztion or defect, or inquiry as  to the absent part, or  
explanation sought or given. We cannot see that any 
spoliation has been committed, nor any evidence suppressed 
or witllheld which the plaintiff could or ought to have pro- 
duced, to admit the applicatioi~ of the rule. If the evidence 
alleged to he withheld or  destroyed, is shown to be uuat- 
tairsable or equally accessible to bath parties, as are the 
registry of deeds and the records i n  the office of the secre- 
tary of state, the presumption contra spoilatorern ceases, and 
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no unfavorable inferences are to be drawn. Broom's 
Legal Maxims, 906. 

I t  then devolves upon him who claims under the reserva- 
tion, by proper proofs to bring himself within its terms, (as 
was d.one in the last case cited); instead of which, the de- 
fendant seeks to remove tile burden from himself and put 
i t  on the opposing party. The  court was not asked to 
charge the jury as to the force and effect of the alleged pre- 
su~npt ion  upon the plaintiff's rights, and no assignment of 
error for an omission to give a n  unasked instruction can, 
according to the settled practice, be lieard for the first time 
in  the appellate court. The defendant's contention, if 
deemed a rquea t  for an isstruction, was in substance that 
the onus of showing that the disputed land lay without the 
reservatiou, rested on the plaintiff, (in direct repugnance to 
the ruling in Ji'ieCornzick v. Jlonroe, supm,) and this was 
properly refused. 

There is no error in the record, and the judgment must 
be affirmed. 

P o  error, Affirmed, 

E. J. DICIiSOX v. WILLIAM WILSOX and others. 

Ejectment-Boundary. 

Wlierever a natrrral boundary is called for in a patent or decd, the line 
most r u n  straight to the natural boundary without regard to course 
and distance. 

(C?~erry v. Slade, 3 Mur., 84, cited and approvecl.) 
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CIVIL ACTION to recover possession of land, tried at  Spring 
Term, 1879, of CLEAVELAND Superior Court, before Cox, J. 

After the evidence was adduced in support of the title of 
the parties respectively, the plaintiff's cofinsel requested the 
court to charge the jury : 

1. That  the call for a natural boundary controls course 
and distance, but the natural boundary not being found, the 
course and distance must prevail. 

2. That  marked trees and corners of another and junior 
grant cannot locate the lines and corners of a senior grant, 
but the course and distance in the senior grant must be run. 

3. That  marked lines and corners not called for may con- 
trol obvious mistakes in  regard to courses, but distance 
must be run  unless controlled by natural boundaries. 

4. If the " white oak " is a corner tree, we  nus st run  the 
course of the last line, and ihen go to the white oak. 

The  court refused the fourth instruction, but gave the 
others. The  jury found the issues in  favor of defendants. 
Judgment, appeal by plaintiff. 

Jlessrs. Hoke & IIoke and A. Burwell, for plaintiff. 
Illessrs. IVil,on & Son, Bailey and Montgomwy, for de- 

fendants. 

ASHE, J. The pIaintiff asked for certain specific instruc- 
tions, all of which were given except one, which is as fol- 
lows: " If the white oak is a corner tree, we run the course 
of the last line and then go to the white oak." But His 
Honor declined to give this charge, and proceeded, after some 
explanation of the counsel for plaintiff as to the meaning 
of the exception, to give instructions which were not ex-  
cepted to. 

There was no error in refusing to give the instruction 
asked. We had supposed there was no rule of law better 
settled than that wherever a natnral boundary is called for 
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i n  a patent o r  deed, the  l ine is to terminate a t  it, however 
wide of the course called for, it may be, or however short  
or beyond the distance specified. Cherry v. Slnde, 3 Mur., 
82. According to this rule, the  last line which called for 
course a n d  distance to a white oak, must be run straight to 
the  white oak, without regard to the course and distance. 
There  is no error. Judginent of the court below is affirmed, 
and  the  defendants will go without day. 

No error. Affirmed 

BANK OF STATESVILT,F, v. S. P. G R A H A N  :tnd otliers. 

Exeptioizs on  Appewl-Sales under Execution. 

1. No exception can be taken in t he  suprrme court in a civil casr which 
docs not appear to  have bren taken below, except for w a ~ i t  of j~lriiclic- 
tion, or that  upon the whole case t'4.e advervc party ia not e t~t i t lcd  to 
relief. 

2. Upon a sale of land nniler execution regularly issued in  favor of a 
plaintiff' corpor:ition, t l ~ e  land brougllt e n o ~ ~ g h  to pay off' the jndgment 
and costs, bnt the pnr.ch:~ser m ; ~ s  not reqi~ired t o  pay the aniount of 
the bid, upon a niiataltrn bclief tha t  a t  lezrst that much of the assets of 
the corporation ~voulcl be lo~ ig to  the pmcliaier who rcceived i~ deed for 
the l a d  ; the corporation wasafterwards declared insolvent and p1:tcetl 
in the llanda of a receiver, who moved to  set aside the salrl, to cnncel 
the receipt on the  cxc:cr~tion aud  a ~ i n u l  the deed ; Held, t,hat in the 
absence of fraud (\vlricll w:is not alleged), the sale ~ v a s  regn1:ir anil 
ought not to  be set :tsiile, and that  the rccciver's remedy. if ally, w a j  
to p~trsrie the 1:~ncl :ind charge it wit11 the unpaid purclinse money, 
as assets of the corporation. 

(Ritng v. King, 4 Dcv. & B;L~..  16-k; Stde v. L~zngforcl, Krisb., 176 ; 
Afeeh-ins \.. Ttrtenz. 70 S. C.,  54G; Whissznhunt v. Jmes ,  S O  S. C . ,  343, 
cited atid approved .) 
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MORON to set aside return on execution, heard at  August 
Special Term, 1879, of IREDELL Superior Court, before 
Gudger, J. 

The bank of Statesville in the superior court of Iredell 
recovered judgment against the defendants, S. P. Graham, 
Milton Graham and H. P. Sharp, and sued out execution 
under wl~ich the sheriff sold for six hundred dollars, (a 
sum suKicient to pay the debt and coats) to the defendant 
Roxana Simonton, a tract of land belonging to one or both 
the defendants first named, and executed his deed to her 
therefor. The coats only were paid iu money, and the resi- 
due of the price, under the direction of a n  attorney repre- 
senting, as we understand the case, botb the plaintiff and  
the purchaser, was settled by endorsing satisfaction on the 
execution and a receipt given to the sheriff for the amount. 
This adjustment was made by the attorney under the belief 
that the bank was amply solvent, and there would be 
a large surplus after its debts were paid, belonging to the 
said Roxana, of which this was a payment in advanoe. 

On motion of the receiver (of plaintiff bank) and after 
hearing the evidence, the court ordered that the receipt on 
the execution be set aside and annulled, and the sheriff's 
deed cancelled and surrendered to the defendant, S. P. Gra- 
ham. From this judgment all the defendants appeal. 

Mr. J. M. Clement, for plaintiff. 
1l.lessrs. G, V. Strong and Mason & Dew-em, for defendants, 

S~IITH,  C. J., after stating the case. There are several 
exceptions taken in the brief of the appellant's counsel 
whic11 is affixed to, and sent up  with, the transcript which 
cannot be considered in this court because they constitute 
no part of the case on appeal and do not appear from the  
record to have been taken on the trial. We are enforcinga 
rule of long standing and repeatedly announced, in refusing 



JANUARY TERM, 1880. 491 

to allow exceptions in  civil causes to be first taken in  this  
court, unless for want of jurisdiction, or where upon the 
whole case the party is not entitled to relief. Ring v. King, 
4 Dev. dl: Bat., 164 ; &ate v. Langford, Busb., 436 ; Meekins v. 
Tatem, 79 N. C., 546 ; Whissozhunt v. Jones, 80 N. C., 348, and 
other cases. 

Let us then examine the case presented in the record : 
No objection is suggested or urged against the sale or t l ~ e  
mcnner in which i t  was conducted, and i t  seems to have 
been in  all respects regular and fair. The  defendant to 
whom the land belonged not only makes no complaint,, but 
with his co- defendant,^ resists the order intended to annul  
and set aside the sale. His property has been taken and 
disposed of by an  authorized officer of the law acting under 
proper process for the payment of the execution, and all the 
debtors are interested in having the proceeds applied in its 
discharge. Their right to this is manifest. The  misappro- 
priation of the fuud by the sheriff, whether intentional or 
the  result of mistake, cannot be allowed the effect of revivir~g 
an extinct liability, and exposing other property of the 
debtors, should the re-sale produce a less sum, to seizure and 
sale for the deficiency and the subsequently accruing inter- 
est and costs. This is a fatal obstacle i n  the way of granting 
the  plaintiff's motion. 

Suppose, however, the purchase money had been in fact 
paid to the sheriff, and by him to the plaintiff's attorney, 
and by the latter returned to the defendant, Roxanii, would 
this invalidate the sale in  the absence of fraud, (which is 
not alleged) and impair the debtor's right to have the exe- 
cution satisfied and so returned ? And is not this the ex- 
act result of what was done? If the receiver has an  
equity, i t  is not to have the sale and conveyance vacated to 
the injury of the debtors, but to pursue the land and charge 
i t  with the unpaid purchase money. To this extent the de- 
fendant, Roxana, has assets of the debtor bank, which belong 
to its creditors, and may perhaps be cailed on to restore 



492 I N  THE SUPREME COURT. 

them. B u t  the remedy lies not in  the direction the plain- 
tiff is pursuing. 

The  order must therefore be declared erroneous and re- 
versed, and i t  is so ordered. 

Error. Reversed. 

J. M. FITZGERATAD and others v. ISAAC A L L U X  and others. 

Removal of Causes- Constitutional Law. 

I n  an action bronght to a n n ~ d  a deed, kc., the defendants applied by 
petition for a. stay of proceedings in the superior conrt in  order that 
the canse might be removed to the circuit court of the United States, 
alleging that the plaintiffs were white persons in whose favor n great 
partiality existed in that locality, kc. ,  and that the defendants were 
colored persons against whom there was existing a great prejudice, 
&c ; Held, 
That the defendants were not entitled to the removal. The act (Rev. 
Stat. of the U. S., 5 611) applies onlg to cases when the laws or judi- 
cial practices of a state recognize distinctions on accormt of color, race, 
&c., and not to cases of mere local prejrtdice for which the case may 
be removed to another county. 

(Stole v. Dunlap, 63 X. C., 491; Cape7~nrt v. Stewurt, 80 N. C., 101, cited 
and approved,) 

PETITION for Removal of a Cause heard a t  December 
Special Term, 1879, of HAYWOOD Superior Court, before 
Graves, J. 

The  action is brought by the plaintiffs, heirs-at-law of 
John A. B. Fitzgerald, to set aside a l ~ d  annul  a deed con- 
veying the lands described i n  the complaint and executed 
by  himself and wife, to the defendants, upon the allegation 
that the intestate was of unsound mind and incompetent to 
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make the deed. The  defendants, who are colored persons, 
controvert the allegation and assert his legal capacity to act. 
At  the special term of Hagwood superior court, held in  De- 
cember, 1579, the defendants applied by petition, verified by 
oath, for a stay of the proceeding, in  order to its removal to 
the circuit court of the United States for the southern dis- 
trict of North Carolina, for the causes speeified therein, and 
say that they cannot enforce in  the judicial tribunals of the 
state their rights secured to them by law in said suit, on ac- 
count of the fact " that the plaintiffs are white persons, and 
in whose favor there is great partiality existing in  this lo- 
ctility, and the defendants, your petitioners, are persons of 
color against whom there is existing in the locality a great 
prejudice on account of their color." Upon this aftidavit i t  
was " ordered that all further proceedings i u  the cause cease 
in  this court, and that the cause be removed to the circuit 
court of the United States" as aforesaid. From this ruling 
the plaintiffs appeal. 

I 
Messs G. S. Ferguson, At W. Haywood and J L. Henry, for 

plaintiffs. 
Messrs. J. M. Gudger and Battle & Mordecai, for defendants. 

SMITH, C. J., after stating the case. The  act of congress 
by which the order is supposed to be sustained, is in these 
words : " When any civil suit or cr i~ninal  prosecution is 
commenced in  any state court, for any cause whatsoever, 
against any person who is denied or cannot enforce in the 
judicial tribunals of the state, or in the parts of the state 
where such suit or prosecution is pending, any right secured 
to him by any law providing for the equal civil rights of 
citizens of the United States, * * * such suit or prose- 
cution may, upon the petition of such defendant, filed in the 
said state court a t  any time before the trial o r  final hearing 
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of the cause, stating the facts and verified by oath, be re- 
moved for trial into the next circuit court to be held in  the 
district where it is pending." Rev. St. U. S., 8 641. 

I n  State v. Dunlap, 65 N. C., 491, decided a t  June  Term, 
1871, the statute is construed to extend to, and " include 
cases where, by reason of prejudice im the community, a fair 
trial cannot be had in  the state co~lrts;" and this construc- 
tion, followed in  the court below, embraces that before us. 
Since this decision, the clause i n  the constitution which this 
act is intended to enforce has been interpreted and explain- 
ed by the supreme court'of the United States, more in con- 
sonance with its language and purposes, and i t  has been 
confined to trials in  states whose laws discriminate adverse- 
ly  against a class of citizens to which the persons asking for 
the removal belong. I n  the Slaughter House cases, decided 
in 1872, (16 Wall., 86) the  force and scope of this amend- 
ment of the constitution, and the statute passed under its 
authority, were. carefully and elaborately considered, and 
the question as to its true meaning put a t  rest, Mr. Justice 
MILT ER, speaking for the court, thus defines the article : 

" I n  the light of the history of these amendments, and 
the pervading purpose of them, which we have already dis- 
cussed, i t  is not difficult to give a meaning to this clause, 
The  existence of laws in  the states, where the newly eman- 
cipated slaves resided, which discriminated with gross in- 
justice and hardship against them, as  a class, was the evil 
to be remedied by this clause, and by i t  such laws are for- 
bidden. If7 however, the states did not conform their laws 
to its requirements, then by the fifth section of the article of 
amendment, congress was authorized to enforce i t  by suita- 
ble legislation. We doubt very much whether any action 
of a state not directed by way of discrimination against the ne- 
groes, as a class, or on account of their race, will ever be held to 
come within the purview of t h i ~  provision." 

In the recent case, Strauder v. West Virginia, determined 
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a t  the present term of the supreme court of the Unit,ed 
States, a copy of the opinion in which delivered by Mr. Jus- 
tice STRONG, is before us, the same view is taken. The re- 
moval is in this cast: sustained upon tile ground that tne 
law of that  state, providing for the qualification of jurors, 
does discrimiizate against its colored population, in declitr- 
ing that  the jury shall consist of " white male persons who 
are twenty-one years of age and who are citizens of the 
state." 

Referring to several clauses in the constitution and their 
effect, the court say: " What is this but declaring that the  
law i n  the states s l~al l  be the same for the black as 
for the white; that  all persons whether colored or 
white shall staud equal before the laws of the states, and in 
regard to the colored race, for wbose protection the amend- 
luerit was primarily designed, that no discrimination shall 
be made against them by law, because of their color. The 
words of the amendment i t  is true are prohibitory, but they 
contain a l~eressary inlplication of positive immunity or  
right most valuable to the colored race, the right of exenzp- 
tion from unfriendly legislation against them distinctively, 
as  colored, exemption from legal discrimination, implying 
inferiority in civil society, lessening the security of their 
enjoyment of the rights which others enjoy, and the dis- 
criminations which are steps towards reducing them to the 
condition of a subject race." 

I t  is not pretended that the laws and judicial practices in  
this state recognize any distinctions among its citizens "on  
account of race, color or previous coi~dition," or that every 
right and privilege possessed by the white is not equally 
shared by the colored wan. For local prejudice, the basis 
of the proposed removal, the law provides for a transfer of 
the cause, whoever may be the parties, to a county where 
such prejudice does not exist and a fair trial may be had. 

This court has already said : "The law ki~ows no dis- 
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tinction among the people of the state in their civil and po- 
litical rights iiud correspondent obligations, and noneshould 
be recognized by those ivlio are charged with its adminis- 
tration." Ccphar.t v. Stewart, 80 N .  C., 101. 

The defendants are not within the act of congress, for they 
are not "denied" rior are they unable " to  enforce in the ju- 
dicial tribunals of the state, or in  the part of the state where 
the cause is depending" "a77y ~iglzt seczwed to them by any law 
providing for the equal civil rights of citizens of the United States." 

If t l ~ e  ruling of the court was a mere continuance, it would 
not be the subject matter of appeal, but i t  involved more, 
an absolute cessation of further action and therefore a de- 
nial of the right of trial. This does "affect a substantial 
right " clainled by the plaintiffs. 

There is error ar;d the ruling is reversed. This  must be 
certified to the end that the cause may be proceeded with 
according to law. 

Error. Reversed. 

WILLIAM GORJlAN and others v. MARSDEN BELLAJIY and 
others. 

Plead iny- Recovery upon Special Contract. 

The defendant in 1867 leased to plaintiff a city lot, with a covenant that 
the lessees might make certain improvements, " bat they shall pre- 
serve unimpaired " the entra~lce and right of way from an alley to the 
rear of the premises, alld providing for the v a l ~ ~ a t i o ~ l  of and payment 
for the improvement at  the expiration of the lease; Held, in an action 
brought by the lessees to recover the value of the improvements; 
(1) That under section 93 of the code, a complaint which alleged that 
the improvements were made "in pursuance of the liberty and privi- 
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lege granted to the lessees," was snfficient without an express allega- 
tion that the rear entrance was preserved uninlpairecl 
(2) Such preservation is i ~ o t  a conJition precedent, bnt a proviso, and 
if it had not been complied with, this shoalcl be set up in the answer. 
(3) The tendency is to relax the stringency of the common law mle, 
which :allowed no recovery upon a ~peeial nnperformed contract nor 
for the valne of the work hecaase of the special contract, and to i~nply 
s plomise to pay cneh remuneration as the benefit conferred is really 
worth. 

(Xmw v. Gdmzdoi?, 70 N C., 510; W. & 22, R. B. Co. v. Bobeson, 5 Ired., 
391, cited and appro! ed ) 

CIVIL ACTION tried at  Spring Term, 1879, of NEW HAN- 
OVER Superior Court, before Seymozrr, ,I 

I 
In J u n e ,  1867, Henry McLin leased a lot of land in the 

city of M'ilmington to the plaintiff, Gortnan, a l ~ d  John  R. 
Davis for a term of years, a t  the annual rent of fifteen hun-  
dred dollars, i u  which lease is contained the following core- 
nant :  '' A n d  it is further provided, stipulated and agreed 
between the parties, that the party of the second part shall 
be at  liberty to make additions and in~provelneuts on the 
premises outside the main building, and, to that end i f  they 
see fit, may pull down the outhouse at  the eastern end of the 
lot, but they shall preserve uuimpaired the entrance and 
right of way from Toomer's alley to the back part of the 
premises, and any such additions and in~provements, as they 
shall make outside of the n ~ a i n  building, shall a t  the end 
of the term be paid for by the party of the first part a t  the 
valuation to be made by two incljfferent pclrsons chosen by the 
parties,one by each, with power to choose an nmpire in  case 
they cannotagree, or that of the umpire to be binding, and i n  
case the said outhouse and the back wall be pulled down in  
making said ~ n ~ p r o v e ~ n e n t ,  then the sum of one hundred 
and fifty dollars is to be deducted from the amount of said 
valuation and allowed to the party of the first part, as the  
agreed value of the material." 
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The  complaint states that the lessees entered into the pos- 
session and occnpancy of the said demised preu~ises on the 
first day of October, 1867, and that " in  pursuallce of the 
liberty and privilege granted to them in said lease, as above 
set forth " (referring to thesaid covenant previously recited) 
" did erect and build on said premises certain additions and 
improvements, outside of the main building, of great value, 
to-wit, the sum of four thousand five hundred dollars." 

The lessee, Davis, in 1868, assigned :md conveyed his in- 
terest and share underthe lease to thep!aintiifs, Edward Kid- 
der and James Walker. The action is to recover compensa- 
tion for said improvements. 

Tlle defendant, Bellamy, demurs to the complaint, for 
that, as it appears upon its face, the plivilege and license to 
make the acldi tions and in~provemer~ts  mentioned i n  the 
complaint were granted upon the condition precedent. that 
in making said addit~ons arid improvementcj, the said lessees 
should preserve unimpaired the entrance and right of way 
leading from Toon~er's alley to the back part of the preo~ises 
of the said ~VlcLin. and the plaintiffs have not alleged nor 
shown i n  their complaint that the said lessees, Gorman and 
Davis, in making said additions and ilnproreme~lts did 
preserve unimpaired the said entrance and right of way." 
Demurrer overruled, judgment for plaintiffs, appeal by de- 
fendan ts. 

Messrs. A. T. London and E. S. Martin, for plaintiffs. 
Messrs. D. J. Deuane and DuBrutz Cutlar, for defendants. 

SMITH, C. J. The issue raised upon the demurrer is alone 
presented for decision upon the appeal. We are of opinion 
if the matter specified in the demurrer does in I n w  consti- 
tute a condition preredent and essential to t11e recovery, i t  
is sufficiently averred in  the general terms used in the com- 
plaint, to-wit, that the work for which compensation is de- 
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manded was done "in pursuance of the liherty and privile.qe 
granted to them ithe lesaees) in said lease as ahove set forth," withitl 
the requiren~ents of section 93 of the code, and the demurrer 
is not sustained in this regard. These words clearly import 
the source from which sutholity to make theimprovements 
is derived, and the restrictions imposed upon it. If the 
buildings were erected " i n  pursuance of the liberty" given in 
the  covenant, none df its directioris could have been disre- 
garded and the avenue and entranct: into the rear must have 
been left open and nnciisturbed. If these we1 e obstructed, 
and tills provision is a limitation upon the power conferred, 
it is not true that tt~elessees exercised it in conformity with 
the terms of the covenant. The present practice does not 
recognize the necessities of the system of p!twling wnich i t  
succeeds, and directs the  court " in every stage of action " 
to '' disregard a n y  error or defect in ille pleaclillgs or pro- 
ceedings which shall not affect the substa~ilial rights of tile 
adverse party "C C. I'., § 135. 

'* The subtle science of pleading heretofore in use," re- 
marks EYSUIU, J., delivering the opinion in Moore v. Ed- 
~ n i s t o ) ~ ,  70 N .  C., 510, "is not merely relaxed, but abolished 
by the code, and the forms of pleading i n  civil actions, and 
the rules by which their suificiency is to be determined are 
those prescribed in the code. C. C. P., 5 91. The new sys- 
tem, thus inaugurated, is such, that f e u  if any of the ancient 
ru,les w e  nouJ applicable All that is required of the plaintiff 
is a plain and con~ise statement of the facts constituting 
the cause of action; arid of the defendant, a generai or 
specific denial of each material allegation of t l ~ e  complaint 
eoutroverted in the answer." Jones sT. M i d ,  ante, 252. 

But we do not wish to be understood as conceding that 
tli preservation of the open way to the rear is so annexed 
to the license to build and improve as to constitute a cou- 
dition precedent, and disable the lessees from seeking any 
compensation for their outlay in  putting up additions to 



the boildings then upon the lot. The coveliant entitlw 
them to claim, not full reimbursement of mcneys expended 
in making the improvements, but their value to he ascer- 
tained in  the mode appointed, and as the contract seems to 
contemplate, reduced by the irijury to the premises resulting 
from erecting them. The clanse i n  question seems rather 
to be a proviso than a condition of defeasance which need 
not be stated in the declaration. for this, says Mr. CBITTY, 
ought to come from the other side. Ruil~oacl v. Robeson, 5 
lred 391 ; 1 Saunders, 334, note 2. 

The inclirlation of the courts is to relax the  stringent 
rules of the common law which allows no recovery 11pon a 
special unperformed contract itself, nor for the value of the 
work done because the special excludes an implied contract 
to pay. In such case if the party has derived any benefit 
f1.0111 the labor done,it would be ur~just to allow h i m  to retain 
that without paying anything. " The law therefore irlaplies 
M promise," say the court, '*to pay sucl-e remuneration as the 
benejt conferred is r d l y  worth. Dzcrnott v. Jones, 23 HOW., 
(U. S.,) 220; Monroe v. Plielp, S Ellis & Black, 739. 

But for the reason that a compliance with all the require- 
ments of the covenant accompanying the grant of license 
is sufficiently alieged in the complaint, the demurrer sest- 
ing on false premises must be overruled, and the judgmeut 
of the court below affirmed. As there are other defendants 
who have answered and the i s s ~ ~ e s  as to them are still open, 
the judgment of this court wil l  be certified to the end t h a t  
further proceedings be had in the cause in the superior 
court of Kew Hanover, and it is so ordered. 

No error. Affirmed. 
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SAJIEY 8. LA'I'TA .o. BILEY TICKERS. 

iSab jor  Partilion-Infants- Cotafederate Money. 

lin 1863 :L petition was filed for sale of lend for partition by certain tcn- 
ants  ill coiumoi~, a t long w h o u ~  was the plaintilf, then a minor, :tppear- 
ing hy nes t  fr iend; tliere WAS a decree of sale, a sale in  December 
1863, a r1~po1.t. to fall t,crm, 1834, and a decree co~~f i rming  s:tle, a p:ty- 
merit to  clerk and master in September, 1834, in confctlerate m?iiey, 
a decree at spriug term. 1865, tlirecting clerk and master to  pay over 
proceeds to  petitioners, aiicl tca the plaintiff's guxrdia~i ; a t  fall term 
1866, is the followiiig ent ry :  "colleet and make title, b ~ i t  not issne es- 
e e ~ ~ t i o u  ;" title was m:dc in April, IS(%; the price paid was a h i r  one 
a t  the time of sale, but the  I:trld Ims subseqrlently increased in value ; 
Beld  : 
(1) The pln i~~t i f f  lins no equity to tlist~irb the sale, or any of the orders. 
(2) A formal tlirectioi~ to tn:llce title is not necessary wlml the ortler of 
sale reserves tlle title as an  nclditional secority for the purchase money, 
and the money has been pxitl. 

(BTOZLW v. C'oble, 76 N. C., 398; W(:therell v. Go~male,  73 N. C., 350, ~itecl  
ant1 R ~ ~ I ' o v ~ ( I . )  

CIVIL ACTION tried a t  Spring Term, 1879, of ORANGE SU- 
p r i o r  Court, before McKoy, J. 

The plaintiff is one of four tenants iu  eornrnon in whose 
name a pctition was filed i n  the late court of equity of Or- 
ange c o n ~ t y  a t  fall term, 1863, for partition and sale of a 
tract of land of one hundred and fifty acres, the plaiutiff an  
infant appearing by his uncle and next friend the peti- 
tioner, Anderson Latta. A decree of sale was then made, 
and pursuant to its terms, the clerk and master advertised 
and exposed the land to public sale a t  Durham on Decem- 
ber l s t ,  1863, aiid the defendant became the purchaser a t  the 
pricc of thirty-three hundred arid seventy-five dollars, and  
gave his boud therefor with sureties payableeat six mouths. 
James C. Latta who had meanwhile been appointed guar- 
dian to the plaintiff was present a t  the sale. On June  ls t ,  
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1864, when the bond became due, the defendant tendered 
payment to the clerk and master, and he refused to receive 
the n~ouey on tlie ground that there laad been 110 term of 
the court since the sale and i t  u-as not confirmed. The re- 
port m7as made to fall term following and the sale confirmed. 
Thereupon on September 16th 1864, the defendant paid 
jnto the office his debt, principal and interest in  confede- 
rate currency, and his bond was surrendered to him. At 
spring term, 1865, a decree was entered directing the clerk 
and nlaster to pay over to the petitioners the proceeds of 
the sale, first deducting the costs, d~c la r ing  their respective 
interests in the fund, and that the plaintiff's share " to  be 
paid to his guardian James Latta." At September term, 
1866, is found the followiug entry:  " Collect and make title, 
but not issue execution." The clerk and master made title 
to the defendant by his deed bearing date April 24th, 1866. 
The  land was poor and sold for a fiiir price in  confederate 
money, but its value 11as since greatly increased in conse- 
quence of lhe growth of the town of Durham near which 
i t  lies. The purchase and payment by the defendant were 
i n  entire good faith, and he had no agency in  causit~g the 
various orders in  the cause to be entered on the docket dur-  
ing its progress. T l ~ e  plaintiff" arrived at  full age on April 
2nd, 1874. The petitioners, except the plaintiff, have re- 
ceived their shares, and his, remaining in the ofice, has be- 
come worthless. The plaintiff has heretofore sought relief 
by a motion in the cause and been refused, for the reason 
that  the suit had been ended by a final decree, and this was 
not the appropriate remedy. H e  brings tlle present actiou 
to annul the defendant's deed, so far as i t  affects his intrr- 
ests, to charge the land with the payment of whatever sum 
shall, on enquiry, be ascertained to be due to him, and i n  
case of non-payment, for a resale. The  facts are foulld by 
His  Honor, the counsel consenting to his passing upon them, 
or appear from the record, the transcript of which accom- 
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panies the  case oil a p p ~ a l .  Upon the hearing tlie cause was 
dis~nissed, from whivh judgment the  plaiutiff appealed. 

1Clessrs. G~ahnwi, dZ? Rzifin, for plaintiff. 
$1~. John M .  iUoring, for defendant. 

SMITH, C. J ,  after stating the case. T h e  case shows no 
equity i n  t h e  plaintiff calling for the  intervention of the  
court, and  the disturbance of the  snccessive orrlers and final 
judgment  in the  cause. The  procect3irags were couducted in  
accordallce with tlie established a l ~ d  regular practice, and 
the petitioiiur was represented by his next friend in  associa- 
tion with others, whose interests mere identical with his 
own. Xo imputation upon the integrity of t h e  defendant's 
conduct is made, 110 suggestion of ulifair means used to in- 
fluence t h e  action of t l ~ e  court, and no  reason, except the 
plairitiB's minority,  is now7 assigtled for interference with 
Clle proceedings. Wllen paid into office and  the  order of 
distribution entered, i t  is his misfortune tha t  the  guardian 
did not take out his share of the  inoney, as did the  others, 
and by investment or otherwise malire i t  available. It be- 
iongcd to tile plaintiff 2nd its loss n ~ u s t  fall on him. If 
confirle~lce is to be r e p o s d  in  t l ~ e  action of the courts, within 
the  sphere of their jur~sdictioil, and their judgments upheld, 
there is no basis upon which the plaintiff's claim can be eu- 
forced. T h e  land was sold when confederate money was 
the  only currency, for its value, and payment tendered when 
the  currency was less depreciated than a t  t h e  t ime of sale. 
T h e  sale was reported and confirmed, the  purchase money 
paid, title ordered to be made, and  made. It is true some 
of the  decretal orders do not accord in t ime with what seems 
to have been done under  them, but  if not erroneously dated, 
they mus t  be unllerstood as intended to be, a n d  have the  
effect of a recognition and  ratification of a n  authority pre- 
viously exercised and  known. 
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-- 

But a formal direction to make title is not necess?ry 
wherl the  order of mle, as in  thi- case, reserves the  title as 
an adfli t ioual security for the  purchase money. and the pur- 
chase money has been paid. " Whenever a court orders a 
<ale," says RODXIAN, J., " 011 a certain credit, as twelve 
nioaths i n  this case, and  a  ale is so made, and the  bond of 
the pnl-rhnser is taken payable at the end of the  credit 
g i ~ e n ,  and  t h e  sale is confirmed, the  master is authorized by 
a i1ecesai.y implication to receive the money when i t  falls 
due. " * " An order that the rnaster make a deed to 
tile purchaser is not necessary after the  payrneilt of the+l)nr- 
chase money, n,~cl n deed ~oithovt such oqder pusses tho  titlc." 
Erowlz v. C'oble, 76 3. C ,  391. 

T h e  cases cited for the  plaintiff wheil a payment i n  con- 
federate inoiley was only allowed its scaled valne, or rejected, 
were cases arising upon notes given before the war, or t h e  
terms of- the order were no t  conrplied ~ i t h  ; or as in TTktl~er- 
t l l  v. Gornmc, 73 N CC., X U ,  t l ~ e  sale for confederate money 
was i l i d e  i , ~  April, 1Sti5, when by the collapse of the  con- 
federate government its currency perished, 

It must  therefore be declared there is no error, and the 
judgment d i s r i ~ ~ i s i n g  the  action is a f f i rmd,  

S o  error. Affirmed. 

h~glige~zce-Da'1n~1ges-Jz~c1~es's Charge, exception to. 

I .  111 ail nct,ion brought nntler Bit. Rev., ch. 45, 5 121, for  damages  re- 
sultiilg from one's death c:rilsed kg- the nrgligence of nnother ,  tile rule 
is that " t h e  renso~iahle expect:ltion of pecuni:lrg ailvnntuge from the 
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contiur~ance of the life of tlecensetl," mrrst gxide the jury in csti~n:lting 
the quunttun of damnqes ; ant1 to  this e~rcl, evidence of the age, habits, 
indtistry, means, bnsir~rss, &x., of the dcce:med, is i~~cliapensablr. 

2. Wherc in snch cnsc it was iu proof that. z t  the t,irne of his tlcath the  
iftceased was adnlii~ist,r:ttor of an  estate. a~i t l  the jutlge told thi? jruy 
that  in estimati~rg tho cl;r~~la.ges tilev tniplrt co~~sicler the :zrnol~llt of 
assets nncl tlebt,s of tile c+at:tte tl~lcl the c o ~ ~ ~ ~ n i s s i o i l ~  r l s r~~ l ly  xllowetl in 
act:ni~listctri~rg t l ~ e  s :me  ; I le ld  c>r.ror. i l l  t l l : ~ ~ ,  tlrc i l~strt~ctioti  mas too 
gcneral nnil co!it:~inecl no esp1:tnntion of the consideration to bc given 
t o  t , l~c vvl~ole evidence ill f i s i ~ ~ g  t l ~ e  worth of the life. Nor is this error 
o r  t,he reception of i~nproper  evidence, cored by the jatlge's redueilig 
the  arnoiult of damages assessed by the jury. 

3. Al t l~oug l~  no i~r%tuiictions be :tskc?tl and no exception take11 to a charge 
a t  the t i nx  it is given to  t l ~ e  j!lr.v, yet if t l~e re  be error ill the i i~struc- 
tions g i re~r ,  the part,y aggrieved may assigrl i t .  

( K e d e ~  v. Smith, 133 N. C., 154 ; Byiz~ivz v. B ~ I L U I I L ,  11 Iretl., 632, cited 
autl ~pprove~ l . )  

CIVIL AC'I'IOX for Damages removed fro111 Halifax a n d  
tried a t  Sprillg Term,  1879, of SORTHAUPTON Superior 
Court, before Eure, J. 

This  action was brought nnder Bat. Rev., A. 45. 55 121, 
122, 123, to recover clarnages for the  pecuniary illjury resnlt- 
i n g  from the death of Edw;~rd  Conigland, (intestate of p1;'in- 
tiff) alleged to have been caused by the  negligence of t h e  
defendant company. The statement of the  case of appeal, 
sent u p  with the record proper, states that  no special re- 
quests for ins t ruc t~ous  to the j ~ i r y  on the  part  of the  de- 
fendaut were refused, atld tha t  no exception was taken to  
any direction tha t  was given, and so, the  attention of this 
court is to be given to the matters as.cignetl for error in  the  
p r o g r e s  of the trial ,  and in the  law as laid down to t h e  
jury by the judge. 

In  the course of the  trial, the  plaintiff, among o t l ~ e r  
?roofs adduced upon the point of the quantum of damages 
resulting froin tlre dcatli of his intestate by the alleged neg- 
ligence and  default of defendant, proved, agtiinst the objec- 
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tion of defendant, by one Gooch, that the intestate at  the 
time of his death was administrator of the estate of J. L. 
Long, deceased, wort11 in a l l  about twe~~fy-two thousand 
dollars, and indebted to its full value, and requiring a sale 
and application of the whole of i t  to his debts. He also 
proved that intestate had collected and administered 0nIy 
five thousand of the assets, leaving the residue worth about 
seventeen thousand  dollar^, to be administered by the wit- 
ness, who succeeded h i n ~  as ad ministrator de bonis non, and 
that the usual commissions allowed was from two and a 
half to five per cent on the rcceipts and disbarsements, ac- 
cording to the amount of the estate and the trouble and 
difficulty in administering it. 

To the admission of this evidence, the deferldant objected, 
and in its reception error is asigrled. Verdict and judgment 
for plaintiff, appeal by defeudaut. 

Messrs. Day &- Zollicofer, Nullen &. Afoore and J. B .  Bcctche- 
lor for plaintiff 

Jlessrs. Gilliarn & Gatling, for defendant. 

DILLARD, J., after s tat i~ig ths  case. I t  s:ems to us tlle ev- 
idence was properly received by the court. The action, 
though not allowable at  cotnr-rlon law, is authorized by 
statute in our state, wherein it is permitted to be brought 
by and in  the name of the personal representative of the 
deceased, and the aruount recovered is directed to be dis- 
posed of according to the statute of distributions of personal 
r)roperty in cases of irlte$tacy. I n  asses>ing the damages, 
the jury in the terms of the act are restricted to sucli as 
they shall deem fair and ju.;t, with reference to the pecu- 
niary injury resulting from the death. And i t  is declared 
that the damages so recovered shall be for the exclusive use 
and benefit of the widow and issue in all cases wl~ere they are 
surviving. So we see that the plaintiff, if entitled to recover, 
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was entitled to recover damages to the extent of the pecu- 
niary injury resulting from tilt. death of Edward Conigland 
to his children, of whom he left one or more surviving 
him, and for their benefit, and not to swell the assets of the 
estate. 

Tile damages thus sustained were uncertain and indefi- 
nite, and no absolute or definite rule has been or can be laid 
down on the subject. I n  estimating the injury, i t  must 
necessarily be left in a great degree to the sound sense and 
discretion of the jury, in view of ill1 the facts and circum- 
stances. By the death of t1,e intestate, his next of kin 
presently got what lie had, and if he had not been killed, 
he might not have added anything nlore for their advantage, 
a i d  in that event, they suffered no injury, or but little, in  
dollars and cents from his death. But the11 he might have 
accumulated somethiug more, and whatever that might be 
in the judgment of the jury, is the measure of the injury 
sustained according to the statute. 

To determine whether the deceased would have earned 
something or nothing furtller, to the pecuniary advantage 
of his next of kin, and if allything, then how much and of 
what value, was the question for the jury. The rule by 
which this estimate is to be made, is decided to be, " the 
reasonable expectation of pecuniary advantage from the 
continuance of the life of the deceased." And under this 
rule, the only inquiry is, what pecuniary advantage might 
be expected by tile family from the continuance of the life 
of Edward Co~iigland. 

As a basis on which to enable the jury to make their cal- 
culation or estimate, i t  is cowpetent to show the age of de- 
ceased and his prospect of life, his habits and character, his 
industry and skill, the lneans he had to facilitate the mak- 
ing  of money, the business he was employed in of various 
kinds, whether a farmer, lawyer, or administrator on one or  
more estates, or any or all of them ; the end of i t  all being, 
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as expressed by the court in Kesler v. Smith, 66 N. C., 154, 
to enable the jury to fix upon the net income which might 
be reasonably expected if death had not ensued, and thus 
get at the pecuniary worth of the intestate to his family. 
Evidence to these points was indispensable to enable the 
jury to make any estimate at  all. 

We think the evidence of Gooch was admissible, not as 
authorizing the jury in  the calculation of inttstate's worth 
to his family to set down the conlmissions on Long's estate 
and cornlnute the same as so much loss to the next of kin, 
but simply as showing how the deceased was employing 
himself at  his death, and his business qualifications, and 
the usual renluneration i n  such business; SO that, taking 
that proof i n  connection with the other evidence as to his 
profession and farming interests, the jury from a view of 
the whole might say whether there was any, or if any, what 
reasonable expectatiqn there mas of pecuniary benefit from 
the continuace of the life of deceased. Xesle~ v. Smith, supru; 
Railroad v. Browl~,  5 Wall., 90 ; Chicago & Rock Island R. R. 
v. Jforris, 26 Ill., 400; Balt. & Ohio A. R. Co. v. State, kc., 24 
Md., 271. 

I n  our opinion there was no error in admitting the evi- 
dence; but defendant says that al t t~ough receivable, there 
was error in  the direction of the court to the jury as to the 
consideration they were a t  liberty to give to the e v i d e ~ c e  in  
making up the value of the intestate's life to his family. 
His Honor's charge as to this point was, "that, in estimating 
the amount of damages, they might considw the amount 
of the debts and the assets of Long's estate, arid the com- 
missions usually allowed administrators upon estates of that 
character, including cornmissions on so rnuch of the real 
estate as was necessary to be sold to pay t h d e b t s . "  This 
direction to the jury is correct so far a s  i t  goes, but i t  is very 
general, and contains no qualification or  explanation h o v  
they ware to consider the evidence, and to what extent they 
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were to regard it in fixing the worth of the life; and al- 
though not excepted to a t  the time, nor any instructions 
~ s k e d  by the defendant as to the point, i t  is still open to de- 
fendant to assign error in t l ~ e  direction to the jury as given, 
if any there be. 

The true rule on this subject is laid down in Bynum v. 
Bymm, 11 Ired., 632, where Chief Justice RUFFIN says: 
" Although it be not error to refrain from giving instruc- 
tions unless they be asked, yet care must be taken, when 
the judge thinks i t  proper of his own motion or a t  the 
party's to give them, that they be not in  themselves erro- 
neous, or so framed as to mislead the jury." 

Now the question is, Was this charge so framed as to 
guide the jury to a proper consideration of the intestate's 
administratorsbip on the estate of Long, in  connection wit11 
the whole evidence in the cause? or in other words, so as 
not to mislead the jury. The instruction as given may have 
left, the jury under the impression that i t  was right to con- 
sider, that at  all events the cornmissions on the estate 
amounting to over a thousand dollars was a cerkain loss; 
and upon this and o t l~er  elements in  the calculation, they 
may have fixed on some estimated annual  income, which i n  
referellee to the expectancy of intestate's life, may have led 
to an excessive verdict. The instruction should have been 
so shapecl as to prevent any inisconception on the par \  of 
the jury in this respect, and as i t  may have prejudiced the 
defendant (and we cannot see that i t  did not) we have con- 
cluded, after much consideration of the point, there is error 
i n  the instruction as to this matter. 

The plaintiff however urges in reply, that if there was 
any error in the reception of Gooch's evidence, it was cured 
by his Honor's reducing the verdict of the jury from fifteen 
thousand to ten thousand dollars, which much more thall 
covers any estimate of the cornmissions on Long's estate. 
That  may be so in point of fact. But a sufficient answer to 
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that  view is, I t  cannot he seen that the unqualified instruc- 
tion of the court may no t  have prevented rtn assessment of 
damages even below the sum to which the judge reduced 
the verdict of the jury. 

For the omission in  His  Honor's direction to the jury as 
above, we must hold there is error and a 11ew trial wust he 
had, and it is so ordered. Let this be certified. 

Error, Venire de nowo. 

Evidence-Parol Trust. 

1 I t  is admissible to prove by the verbal testimony of the sheriff who con- 
ducted an esecntion sxlc that he h i t n d ~ d  the writs of ven. ex. nfter Lhc 
sale to the dcfet~tlant, to e~~clorse  t 1 1 ~  propcr w t ~ ~ r n s  a ~ t l  prepare the 
eonvryancrt ; and that the tlefenilx~it in~livitlr~ally, and .not i t 1  a repre- 
sentativt. cxpncity, was returned as the bidder. The witness testifies 
to  fucts wl~ich are cullatervrlly investig:~ted. 

2. Where one pi~rchases land at  an  esccutio~l sale under a verbal agree- 
ment  with the excc~ltion deB>ntlaut that he shall be allo~ved to redce~n 
on repilymeut of the purchase money, x trnst is establi~hed bctmeen 
the  parties; and \\he11 tht. trnetec, so constituted, a t  n snle thcrcaftrr 
made by tile assignee in bankruptcy of such e s e c u t i o ~ ~  defendxnt, buls 
in the same property to protect and c,isel~crzn~ber the title, he mill 11o-Id 
it si~bjcct to the trnst a i ~ d  right of redemption growir~g ont of the orig- 
inal agreement. 

(Reynolds v. illngness, 2 Ired., 26 ; Pollock r. Wilcox, G8 N .  C , 46 ; -Wil- 
son v Miller, G9 N .  C . ,  137; I'hill@s v. Johnston, 77 N. C , 227 ; Tzwner 
v. King, 2 Ired. Eq., 13.2; V m w y  v. Martin, 6 Ired. Eq,  lG9; Vestal 
v. Sloan, 76 N. C., 127, cited atid approved, and NcKee v. Vuiuil, 79 N. 
C., 194, comme~~ted  on ) 

CIVIL ACTION tried a t  Fall Term, 1879, of CHATRAM Su- 
perior Court, before McKoy, J. 
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The  jury  found the isstles in  favor of the plaintiff, jndg- 
ment, appeal by defendant. 

X r .  John Jiurtning, for plaintiff. 
Mr. G. I/. Strong, for defendall t. 

SMITH, C. J .  The object of this action is to charge with 
a trust, i n  favor of the p!aintifT, certain lauds that  had be- 
longed to him,  and were bought a t  a. sl~eriff's pale under 
execution, and again a t  a ~ i l l e  by his assignee in bankruptcy, 
by the d e f ~ n d a t ~ t ,  under a n  arrangement that tile plaintiff 
might redeem on repnymeilt of the purchase money, the 
same being pnid i n  full. The  answer denies the alleged 
agreement; the existence and validity of any  trust to be 
supported by parol proof, tllr repayment of the  money, and 
sets up the  etatutcs of limitations in  bar. Issues mere tliere- 
upon subru i t t~d  to the jury w l ~ o  find : 

1. The  defendant bought the plaintiff's lands a t  the exe- 
cution sale under an agreement wit11 the p l a i~~ t i f f  that  when 
h e  wns reitnbursed the purchase money and  interest, he 
would reconvey the same to the plaintiff. 

2. Tha t  the  price paid by the defeildant with interest is 
eight hundred and seventy s ewn  dollars a n d  fifty cents, and 
tbe  plnintifY has pnid Irim t ~ i n e  hundred and twenty-seven 
dollars and  thirty-one cents, an cxcess of about fifty dol- 
lars. 

3. Three years h a w  not elapsed since the plaintiff de- 
manded and the defendat~t refused to reconvey the land. 

The  defendant's exceptions will be consiclered ill the orc!er 
in which they appear o n  the record : 

1. During the  examination of G. J. Williams, the sheriff 
who sold the land, and a witness for the plaintiff, he was 
allowed, after objection, to testify that  he handed the writs 
of ven. ex., after the sale to the defel~dant to endorse the pro- 
per returns and  prepare the deed of conveyance, and that 
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R. W. York individually, and not as attorney, was returnee' 
as the bidder. The  witness testifies to facts, and tbe evi- 
dence is not rendured incompetent because those facts were 
to be or are embodied also in a written oHicial return. Be- 
sides, they are collateral matter, not within the rule which 
requires the production of the writing. Reynolds v. Jlagness, 
2 Ired., 26 ; Pollock v. Th"co.~, (23 N. C., 4 6 ;  IViLson v. iWiller, 
60 N. C ,137. 

2. Tlie defendant proposed to show an arrangement made 
in  the plaintiff's absence, by which a n  execution creditor 
was to be paid and by whom, and was not allowed : We 
see no ground on which any outside arr:ingernent between 
the creditor and others for the payment of the debt,, is per- 
tinent to a controversy in which i t  is admitted that the de- 
fendant did a d ~ a n c e  the purcl~ase money, and the alleged 
consequences of the payment only are disputed or relevatit 
to any of the issues. 

3 The  defendal~t asked and was cot permitted to have 
an additional issue submitted to the jury-" Have the 
parties treated tlle lands upon the footing of a trust, the 
plaintiff as cestui que t~ust ,  and the defendarlt as trustee; or 
ha re  they treatcd i t  as an absolute sale, the defendant as 
landlord, t l ~ e  plair~tiff as tenant? The rejection of the issue 
may be sustained upon two grounds, first, the matters of 
fact contained in i t  are substantially included in the other 
issues ; and secondly, the proposed issue involves a ques- 
tion of law and not the facts upon whirh the law depends. 

4. During the trial the court was moved to rule out all 
the par01 evidence tending to show the alleged trust, as 
being within the statute of frauds ; and especially all such 
as applied to the purchase at  the assignee's sale. The  de- 
nial of this motlon presents the iinportant point in the 
cause. 

There is little dificulty felt in determining the last branch 
of the proposition. If a n  effectual trust was created by the 
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agreement and attaches to a purchaser a t  the sheriff's sale, 
i t  follows and attaches to that at  the assignee's sale, 
was only to confirm what was supposed to be a doubtful 
title. This will be manifest from two considerations : first, 
the substance of the contract is that the trust should arise 
and attach to the legal title when acquired by the defend- 
ant,  and he cannot evade the obligation by refusing to take 
the sheriff's deed and taking that of the assignee; a n d  
secondly, the sheriff's sale was regular and sufficient to pass 
the title under his deed, inasmuch as the levy was made 
and the lien existed before the commeneernent of proceed- 
ings in bankruptcy. The assignee may take charge of en- 
cumbered property of the bankrupt, but he is not obliged 
to do so when the encumbrance is beyond its value, and 
the lien may be enforced in  the state courts. Eyster v. Gaff? 
91 U. S., 521 ; Phillips v. Johnston, 77 N. C., 227. 

The enquiry is then narrowed to a single proposition : 
Can a trust, attaching to land, be evaded by a par01 contract 
entered into between the debtor and his attorney, that the 
latter will buy the debtor's land a t  the execution sale, hgld 
for his benefit, and reconvey on being reimbursed the 
money paid for i t ?  I n  our opinion a trust may be thus 
formed, and it will be enforced on the ground of fraud i n  
the purchaser in obtaining the property of another under a 
promise to allow him to redeem, and attempting afterwards 
to appropriate i t  to his own use. The principle is illustrated 
in several cases in our own reports, which will be briefly 
adverted to. 

I n  Turner v. King, 2 Ired. Eq., 132, the defendant ver- 
bally agreed with the plaintiff to buy in his lands, about to 
be sold under execution, and allow hiin to redeem on repay- 
ment of the  purchase money ; and this being known to the 
bidders, two of them desisted, and the defendant bought, 
for one hundred and ninety dollars, lands worth four hun-  
dred and fifty. On a bill to redeem, DANIEL, J., uses this 

33 
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language : '( The attempt of the defendant to set up  an  ir- 
redeemable title, after the agreement he entered into, is such 
a fraud a.; this court will relieve against." 

So in  Vannoy v. Martin, 6 Ired. Eq, 169, the defendant 
made a similar agreement with one Kelly, a lessee of the 
plaintiff, that the plaintiff might redeem on returning the 
price aud paying a small sum due on an unsettled account; 
and relying on the promise, the lessee made no further ef- 
fort to raise the money, pap the debt and relieve the land. 
" W e  are satisfied," say the court, " that he (the defendant) 
made represel~tatior~s to that effect at  the time of sale, which 
p r e v e ~ t e d  the plaintiff's lessee, Kelly, or some other friend 
a t  his instance, from stopping the sale by paying off the 
amount due on the executions, or buying in  the land for 
the plaintiff, and enabled the defendant, Martin, to purchase 
i t  a t  an under-value. In  either case it would be a gross fraud 
vp012 theplaintif, if the said defendant were permitted to set 
rip an  absolute title to the land, which i t  is the duty of a 
court of equity to prevent, and, in the way of preventing 
which, the act making void par01 contracts for the sale of 
land does not stand." 

The  doctrine is reaffirmed, i n  Vestal v. Sloan, 76 N. C., 127, 
where facts almost identical with those in  the present case 
were before the court, and PEARSON, C. J., says: "At the 
sale, plaintiff agreed to buy the land for Sloan and hold the 
title i n  trust to secure the atnount of his bid and also the 
amoulit due to his wards. The whole amount is fixed a t  
six hundred dollars. This constituted tbe  relation of trus- 
tee and cestui que trust. By a sale of a part of the land, tbe 
defendant paid to the plaintiff five hundred dollars, and he 
also paid one hundred dollars, so that he had redeemed his 
land, except a balance of interest." 

These adjudications proceed upon the assumption that the 
debtor, trusting to the good faith of the party promising, and 
lulled into a false security, may have desisted, i n  conse- 
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quence of the assurance, from making other efforts to pre- 
vent the sale and sacrifice of his property, and it would be 
a fraud in  the purchaser to take advantage of the confidence 
and hold i t  thus acquired, for his own use, and to the in- 
jury of the owner. 

We have not overlooked the more recent case of McKee v. 
T7ail, 79 N. C.,  194, wherein Mr. Justice READE declares such 
a contract, when not in  writing, void. No authority was 
cited for the proposition, and i t  was not involved i n  the de- 
cision, since the jnry fiud there was no contract, parol or 
other, to which i t  cot~ld apply. Moreover, in that case there 
was no confideutial relations subsisting between the parties, 
and  the promise, if made, was a mere gratuitous undertak- 

l ing, supported by no consideration and without any equi- 

1 table element. We prefer to adhere to the train of preceding 
I decisions. 

The  record does not show that objection was made to the 
evidence, other than has been already noticed, and its suffi- 
ciency to warrant the findings of the jury, except that i t  was 
not i n  writing, and none other was competent to set up  the 
trust. This, as we have seen, is not sustained by  authority, 
and there was no error in  admitting it. But  the trust does 
not attach to the fifty acres conveyed by the defendant's own 
deed, the title to which, though the land may  be comprised 
within the boundaries of that described in  the assignee's 
deed, ia not derived under it. 

The  plaintiff is entitled only to have reconxeyed to him 
such estate as the defendant acquired in  thelands purchased, 
as  well a t  the sheriff's as a t  the assignee's sale. There is no 
error .and judgment will be entered according to this  
opinion. 

No error. Affirmed, 
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W. H. SHIELDS, Guardian v. MONTGOMERY T. WHITAKER, 
and others. 

Evidence-fleyoube Instrument-Parol Bust--Reforming Ver- 
dict-Bankruptcy. 

1. The admission of on indebtedness is evidence against one to whom the 
debtor has conveyed his land in trust to secure the payment of his 
debts. 

2. A negotiable instrument, the execation of which is admitted, must be 
produced and filed before judgment is entered up, or else its lose 
must be proved, and adequate indemnity given to the parties Jiabie 
thereon. 

3. Where a debtor conveys land ~ ~ n d e r  an express verbal agreement that 
the same shall be held for and applied to the payment of certain debts 
due the grantee and others, such agreement may be proved and en- 
forced in equity. 

4. Where objection is not made in apt time, on the trial, to the sufficiency 
and effect of evidence, no sach objection will be heard in this court. 

6. No change has been made by the recent eonstitntional amendments 
which would authorize the judge to revise the verdict of the jury. He 
may set it; aside in a proper case, but it cannot be reformed or  
amended. 

6. A discharge in bankruptcy does not release from the obligatioos of a 
trust. 

(Morrow v. Allman, 65 N. C.,  508; Braswe22 v. Gay, 75 N .  C., 515 ; Wood 
v. Cherry, 73 N .  C., 110;  Shelton v. Shelton, 5 Jones Eq., 292 ; Turner 
v. Eford, Id., 106; Thompson v. Newlin, 3 Ired. Eq. ,  338; Cook v. 
Redman, 2 Ired. Eq., 623 ; KimbrotcgA v. Smith, 2 Dev. Eq., 558 ; Mc- 
Donald v. McLeod. I Ired. Eq., 221; McLaurin v. Wright, 2 Ired. Eq., 
94; Franklin v. Roberts, Id., 560; Allen v. McRae, 4 Ired. Eq., 335 ; 
Kelly v. Bryan, 6 Ired. Eq., 263 ; Clement v. Clement, 1 Jones Eq., 184; 
Bonham v. Craig, 80 N. C , 224 ; Brigys v. Morris, 1 Jones E q  ., 193 ; 
Turnel- v. King, 2 Ired. Eq., 132 ; Whitfield v. Gates, 6 Jones Eq., 136, 
cited, commented on and approved.) 

CIVIL ACTION tried at Spring Term, 1879, of HALIPAX 
Superior Court, before Eure, J. 

Jndgment for plaintiff, appeal by defendants. 
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Hessrs. GiUiam & Gatling and 'Ihos. N. Hill, for plaintiff. 
Messrs. S. Whitake~ and J. B. Batchelor, for defendants. 

SMITH, C. J. The defendants, Montgomery T. and James 
H. Whitaker, the &st as principal, the other as surety, on 
February 21, 1860, executed to the plaintiff W. H Shields 
guardian, for the use of his wards. Charles T.  and Olivia N. 
Lawrence, a bond in  the sum of twenty-nine hundred and 
seventy-five dollars, payable one day from date, on which 
a small sum only has been paid. On May 1,1868, the said 
Montgomery T. and wife executed a deed, absolute in form 
and for the expressed consideration of two thousand dollars, 
conveying to his brother, the defendant, Ferdinand H., a 
vaiuable tract of land in Halifax county. The plaintiffs 
allege, and the defendants deny, that the land was conveyed 
upon an express parol agreement that i t  should be held as 
a security, and be applied i n  payment of ,the indebtedness 
of the said Montgomery to said Ferdinand, and of one-half 
of the amount due on said bond, which by a compromise 
entered into was to be accepted in full satisfaction. The  ex- 
ecution of the bond and their liability under i t  were admitted 
by the obligors, but not by Ferdinand. The following issues 
were submitted to the j ~ i r y  : 

1. Did M. T. Whitaker convey to Ferdinand H. Whitaker 
the lands described in the complaint in trust to pay his debt 
and fifty cents in the dollar of the debt due the plaintiffs? 

2. Did the defendants, Mdntgomery T. and James R. 
Whitaker, sign, seal and deliver to the plaintiff, as guardian 
of Charles T. and Olivia K. Lawrence, on February 21, 
1860, their writing obligatory, wherein they promised to 
pay to the plaintiff, as such guardian, twenty-rline hundred 
and shenty-five dollars, one clay after date with iuterest 
thereon from said date ? 

3. What payments have been made thereon and when ? 
To the first two issues the jury answer in the affimative, 
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and to the latter, they say " two hundred and sixty-four dol- 
lars, January l, 1868." 

On the trial before the jury several exceptions to the  ad- 
missibility of evidence were taken by  the defendant, Ferdi- 
nand, none by the others. 

1. The bond was not produced nor its loss shown, and 
the defendant objected to any  evidence of the indebtedness 
until the absence of the writing was accounted for. The  
objection was not sustained : The issue in  reference to the 
bond was entirely unnecessary since the indebtedness was 
admitted by the only parties ihterested in  it. If established 
as to the debtors, i t  is sufficient to raise and annex a trust 
to the debtor's land, conveyed to the grantee, for the reason 
that  he  takes it subject to the charge, and by means of his 
undertaking to discharge the trust. The question of in- 
debtedness is not between the creditors and Ferdinand, but 
between them and the makers who owe, and the verdict 
only affirms what was not disputed by those competent to 
raise an  objection to the kind and quality of the testimony 
offered. The declaration of one's liability, as against his 
interest and from the presumption of its truth, may be re- 
ceived against others. Braswell v. Gay, 75 N. C. ,  515. 

I t  is manifest however the bond should be produced or 
its loss or destruction explained, and filed before judgment 
is entered up. Horrow v. Altman, 65 N. C., 508. 

2. The  contents of a letter from Montgomery to Shields, 
written pending negotiations between them for the settle- 
~ n e n t  of the debt,, and before the execution of the deed, 
were given in evidence, the original being lost, after a n  ob- 
jection that Ferninand was not privy to the communication 
and ought not to be affected by i t :  If there were force i n  
the objection, i t  would exclude proof of the arrangement 
by which the debt was to be secured, and tlie trust, created 
by the subsequent conveyance of the land, for its payment; 
and this result will follow, although the deed was made with 
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the full understanding of both the parties to it, that i t  was 
the inode adopted to give effect to the arrangement. The 
estate is acquired by Ferdinand, encumbered with the trust, 
and certainly its nature and extent became a proper subject 
of enquiry. 

3. The objection to the notice given to Shields, and what 
was said a t  the tirne, of a proposed meeting on the premises 
with a view to an  adjustment, is equ:~lly unfounded, as well 
for reasons already given, as because the meeting did take 
place and a proposition was made by, or with the consent 
of Ferdinand, to set off two hundred acres of the land to 
Shields in discharge of his claim. 

The  rnaiu point however discussrd before us, and illus- 
trated by numerous referelices i n  the brief of the defendants' 
counsel, is, as to the competency of par01 proof to establish 
the alleged trust. 

The  question to be considered is simply this: A debtor 
conveys his land to one under an  express verbal agreement 
that i t  shall be held and applied to the payment of certain 
debts of the grantor, and among them a debt due the gran- 
tee; will the latter be allowed, thus acquiring title, to repu- 
diate his ok;ligation and appropriate the property to his own 
individual use and benefit ? Would not this be a gross fraud 
not only upon the debtor, but up011 the creditors for whom 
he intends to provide, whicll a court of equity will inter- 
pose to prevent? The  question seems to involve its own 
answer, and such in our opinion is the law declared by this 
court. We propose to examine some of the nun~erous ad- 
judications on the subject: 

I n  Wood V. C'hdY~y, 7 3  N. C., 110, PEARSON, C. J., Says : 
" A trust can only be made in one of four modes : 1. By 
transn~ission of the legal estate when a sirnple declaration 
will raise a trust. 2. A contract based upon a valuable con- 
sideration to stand seized to the use, or in  trust for another. 
3. A covenant to stand seized to the use of or  in trust for 
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another upon good consideration. 4. Where the court by its 
decree converts a party into a trustee on the ground of fraud. 

In  Shelton v. Slielton, 5 Jo~les  Eq., 292, land was conveyed 
by direction of Mary Morgan who bought and paid for it, 
to Vincent Shelton, son of her daughter Elizabeth, wife of 
a n  insolvent husband, subject to a verbal trust declared by 
said Mary Morgan, in favor of said Elizabeth for life, re- 
mainder to all her children. The trust was declared valid 
and enforced, PEARSON, C. J., thus explaining the doctrine : 
" The truth is, neither the declaration nor the implication 
of a trust has ever been considered as affected by that rule 
of evidence. T1.1e deed has its full force and effect in pass- 
ing the absolute title a t  law, and is not altered, added to or 
explained by the trust, wllich is an  incident attacbed to i t  
in equity, as affecting the conscience of the party who holds 
the legal title. Herein a trust differs from a condition by 
which the estate is defeated a t  law upon the payment of 
money, for the condition affects the legal estate, and to give 
i t  force, must be added to, and constitute a part of the deed. 
I t  follows that the elass of eases in which i t  i s  held that a deed 
absolute on its face, m a y  be converted into a security for money 
by  adding a condition that the legal estate i s  to be void, so as to 
make i t  a mortgage upon proof of declarations and matters de- 
hors, inconsistent with the idea o f  a n  absolute pu,rchc&se, has n o  
bearing o n  a question of a declarntion of trust." 

In  Turner v. hford,  5 Jones E q ,  106, the plaintiff's ances- 
tor contracted for the purchase of land, paid the money and 
had title made to the defendant's ancestor, on a par01 trust 
for the plainliff's said ancestor, and the trust was upheld as 
not within the statute of frauds, but was not enforced be- 
cause i t  was the result of a fraudulent arrangement entered 
into to defeat creditors, and the court would not lend its aid 
to either party to the transaction. 

I n  Thompson v. New& 3 Ired. Eq., 338, the antecedent 
trust for emancipation of the slaves bequeathed uncondi- 
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tionally i n  the will was held to be valid, and the legatee 
would be decreed to carry into effect the verbal directions 
of the testator to the legatee in that behalf. And even when, 
without special instructions, the testator's intention is 
known and assented to, the trust will be enforced. Cook v. 
Redman, 2 Ired. Eq., 623 ; i'Mdholland v. York, ante. 

The cases relied upon by defendant's counsel, most if not 
all of them, belong to the class distinguished by the late 
Chief Justice from that  before us, i n  which the plaintiff pro- 
poses to reform and correct the deed upon the ground of 
fraud, ignorance, mutual mistake, or undue advantage, of 
which mere declarations are insufficient, and proof of mat- 
ter dehors, incompatible with ?he idea that it embodies the 
intent of the parties, is required before the court will inter- 
fere. Iiimbrough v. Smith, 2 Dev. E q  , 558 ; McDonald v. 
McLeod, 1 Ired. Eq., 221 ; iELaurin v. Wright, 2 Ired. Eq., 
94 ; Franklin v. Roberts. Id., 560 ; Allen v. McRae, 4 Ired. Eq , 
325 ; Kelly v. Bryan, 6 Ired. Eq., 283 ; Clement v. Clement, 1 
Jones Eq., 184; Bonhum v. Craig, 80 N. C., 224. 

I n  Briggs v. Mowie, 1 Jones Eq., 193, the defendant bought 
the land at  public sale under a n  arrangerneut previously 
entered into with the plaintiff, by which he was to buy the 
laud and reconvey on payment of the purchase money. 
This was made known to the by-standers who in  conse- 
quence refrained from bidding, and tlle land was bought a t  
an  under-value. The  court assimilates the case to that of 
an  application to enforce a deed inter partes and engraft upon 
i t  a proviso for redemption, and dismissed the hill. But the 
attention of the court s e e m  not to have been directed to the 
fraud involved in holding the property thus obtained, for 
the defendant's individual use, out of which the court will 
create a trust, and the decision is not, in this view, in  har- 
m o n j  with Turner v King, 2 Ired. Eq., 132. 

I n  Whitvfield v. Catcs, G Jones Eq., 136, i t  is declared the 
case is not one of a par01 trust, but of a n  attempt to annex 
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a new condition to the deed, and does not fall within the 
principle decided in Shelton v. Shelton, supm. 

But i t  is urged that there ought to have been and was not 
proved, any outside fact in corroboratior~ of the declarations 
and without this no trust will arise : There was no objec- 
tion to the sufficiency and effect of the evidence, when in- 
troduced to set up  the plaintiff's equity, and i t  cannot now 
be heard. But we do not concede the proposition that there 
was no outside fact shown in confirmation of the alleged 
trust. The agreement for a compromise of the plaintiff's 
debt at  one-half its amount seeins not to have been denied. 
The  plaintiff is sent for; meets the two brothers on the 
premises ; is offered, instead of an  uncertain security for one- 
half the debt, an  absolute conveyance of two hundred acres 
of the land. Is  this no rec~gnit ion of the plaintiff's interest 
in  the land ? 

The defendant, Ferdinand, does not explicitly state how 
he  paid the purchase money, or why he  paid when his 
brother then owed him between four and five ttlousand dol- 
lars, of which he says the purchase money was not a part. 
The land was worth 1nuc11 more than the sum specified as 
the consideration, and h4ontgornery on his return from Bal- 
timore, entered into and held possession as before, paying a 
very inconsiderable sum for use and occupation. Are no 
inferences to be drawn from these facts of a n  understood 
and existing trust attaching to t,he conveyance ? The mat- 
ters however are for the consideration of the jury and are 
adverted to only to meet the argument that there was no 
evidence of anp fact dehors the declarations in their support. 
The  competency and effect of evidence are subject to review 
but  its sufficiency, when admitted to establish a fact, belongs 
to the jury to detern~ine. 

I t  is further contended that under the recent constitu- 
tional amendment, the court is not bound by the findingof 
the jury, and may look iuto the evidence and correct the 
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verdict. The  suggestion is a novel one, we presume, never 
contemplated by those who made the organic changes in 
the law, and as little within their purview. The verdict of 
a jury may be set aside in a proper case, but  i t  cannot be 
reformed or amended. 

The defence of the discharge in bankruptcy set up by the 
defendant, Montgomery, is not pertinent, as i t  is not pro- 
posed to hold him liable for the debt or any part of it, but 
to assert and enforce a trust upon the land he  has parted 
with. This  is the scope and purpose of the suit. 

We hzvo given the case full and careful consideration, af- 
ter retaining i t  over one term for an  advewari, in view of the 
important principle involved, and have arrived at  the con- 
clusion that there is no error in the record, except, i n  that, 
no judgment should have been entered unti l  the bond is 
filed or its absence explained, and in  the latter case, if lost, 
upon giving an adequate indemnity to the party liable. 
Thus modified the judgment must be affirmed, and this will 
be certified. 

PER CURIAM. Modified. 

WESTERN N. C. RAITJROAD COMPANY V. W. W. ROLLINB. 

Corporations-Legislative Power-Altering or Repealing Charter 
Trusts and Trustees. 

1 The legislature has the power, under section one, article eight, of the 
constitution, to alter or repeal all general l a w  and specid acts by 
which corporations, associations and joint stock companies are formed. 

2 Where the dissolution of a corporation is bad by act of assembly or by 
decree of court, it is proper to appoint a suitable person by the repeal- 
ing act, or a receiver by the court, to collect and apply the assets of 
the annulled body in the discharge of its liabilities. And it is coinpe- 
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tent to  select another corporation, as well as a natural person, to ad- 
minister the assets. 

3. In the absence of such provision in the repealing act, the trnsts in 
favor of creditors and stockholders will attach to t,he transferred prop- 
erty in the hands of the substituted trustee. 

(Mi Is Y. Williams, I f  Ired., 558 ; state v. Pelway, 2 Jones Eq , 396, cited 
and approved ) 

CONTROVERSY submitted without action under section 315 
of the code, and heard a t  Fall Term, 1879, of BUNCOMBE 
Superior Court, before G~aves, J. 

The plaintiff company claims the right to recover all  the 
property of the Western Division of the Western North 
Carolina railroad company in  the hands of the defendant 
who was president of said Western Division, and the de- 
fendant resists the same upon the ground that the act of 
assembly dissolving the Western Division and transferring 
its property to the plaintiff, is u~~eoust i tut ior~al  and void. 
Upon consideration of the question, His Honor was of 
opinion with defendant, and the plaintiff appealed from the  
judgment. 

Mears. Battle & Mordecai, J. S. Henderson, T F. Davidson 
and W. H. Malone, for plaintiff. 

Xessrs. ,I II. ihrrirnon, N. Erwin and C. JL McLoud, for 
defendant. 

SMITH, C. J. The Western North Carolina railroad was 
incorporated and formed under an  act of the general assem- 
bly, ratified on the 15th day of February, 1855, to construct 
and operate a railroad from the town of Salisbury " to some 
point on the French Broad river, beyond the Blue Ridge, and 
if the legislature shall hereafter determine, to such point as 
i t  shall designate at  a future session." Acts 1854, 55 ch. 
258. By successive amendments and after surveys, the pro- 
jected road was extended westward by branches, one of 
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which was to terminate "a t  a point on the line of the Blue 
Ridge railroad on the Tennessee river, or on the Tennessee 
line at  or near Ducktown in the county of Cherokee;" and 
the other, " at  or near Paint Rock." Acts 1858, 59 ch. 170. 

By the act of August, 1868, the contemplated road was 
severed a t  the French Broad river into " two separate and 
distinct divisions," one to be called the Eastern Division 
and to embrace the road to the east; the other, the Western 
Division to embrace the divergent lines to the west of the 
river. The property, appropriations and subscription of 
stock are left in  possession of the Eastern Division, to be 
used exclusively in  the completion of its part of the divided 
road, u ~ ~ d e r  the management of the existing board of direc- 
tors, while the Western Division is placed under the direc- 
tion of another board of directors, constituted by appoint- 
ments of the state and individual stockholders in the new 
organization under the act, to whom is entrusted the "selec- 
tion of its own officers and agents, a distinct treasurer, and 
otherwise independent of the other ;" and for its construc- 
tion, funds are to be raised by stock subscriptions, as i n  the  
original act of incorporation, and the aggregate capital of 
the Western North Carolina railroad company, for the two 
divisions, is increased to s sum not exceeding twelve mil- 
lions of dollars. Private acts, 1868, ch. 24. 

This statute was re-enacted and confirmed by two subse- 
quent acts, one ratified December 18th 1868, and the other, 
January 29th, 1869. Acts 1868-'69, chs. 7 and 20, repealed 
by act of April 5th, 1871, (acts 1870-'71, ch. 249,) and again 
restored with modifications, and the repealing act itself re- 
pealed by the act of February 8th, 1872, and power was con- 
ferred upon the revived company " to lease or sell or other- 
wise dispose of the whole or any  part of said road to any  
person or corporation on such terms as may be agreed on," 
in  order to its early completion. Acts 1871-'72, ch. 150. 

On March 13th, 1879, was passed the act whose validity is 
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called in  question i n  the present suit, the first section of 
which repeals the acts of August 19th, 1868, of January 29th, 
1869, and of February 8th, 1872, by special mention, " and 
any and all other acts and parts of acts, creating, recogniz- 
ing or continuing in  existence the Western Division of t h e  
Western North Carolina railroad conlpany." 

The  second section is in these words : That  all the prop- 
erty, rights, credits, rights of action and effects that now 
exist in  favor of the said Western Division of the Western 

3 o r t h  Carolina railroad company, or which may result 
from any existing matters, causes, circumstances or contin- 
gencies, shall become absolutely the rights and property of 
the Western North Carolina railroad company, and the 
said Western North Carolir l~ railroad company is hereby 
authorized and empowered to prosecute, defend and manrge 
any and all suits and actions pending in  the courts of this 
state, in the courts of the United States, or the courts of any  
other state or territory, in reference to the property, rights 
and credits of the said Western Division of tbe Western 
North Carolina railroad company; Provided, the said West- 
ern North Carolina railroad company shall not be liable or 
responsible for any debt, contract, obligation or other lia- 
bility of the said Western Division of the Western North 
Carolina railroad company, beyond the sum i t  shall actu- 
ally realize and receive from the transfer of property, rights, 
credits, &c., provided for in this section. 

The  third section requires officers, directors and  agents of 
the dissolved company, within thirty days after demaud of 
the Governor, to surrender to the directors of the Wesiertl 
North Carolina railroad company, " all books, records, pa- 
pers, moueys, bonds, property, contracts, effects and evi- 
dences of debt" in  their possession, or under their control, 
and makes their failure or refusal a misdemeanor, punisha- 
ble by fine or imprisonment. 

The  defendant, who was, at t he  time of khe passing of the 
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act, president of the annulled company, has in his hands 
ninety-four first rnortgage bonds, of one thousand do1l;irs 
each, of the Florida Central railroad cotnpany, which with 
other of its effects are sought to be recovered in  this action. 
The  claim is resisted on the ground of the unconstitution- 
ality of the act, and for the further fact, disclosed in the 
case agreed, that there are outstacding debts of the com- 
pany, most of them reduced to judgments, fifty thousand 
dollars or more in amount, which the defendant alleges at- 
tach as a trust to the funds he holds, and must be paid 
therefrom. The state subscribed six and two-third millions 
to the capital stock of the Western Division, and bonds 
were issued therefor, while private stockholders own of 
paid-up stock fifty thousand dollars whereof all except one 
thousand dollars was paid by a sale and transfer of the 
property of the Buncombe Turnpike company. Upon this 
statement of facts two questions only are presenteu for de- 
termination. 

1. Has  the general assembly the power to destroy by a 
mere enactment the existence of the organization dssignated 
the "Western Division of the North Carolina railroad corn- 
pany " ?  and if i t  has, 

2. Can i t  transfer and vest the property of the annulled 
company i n  a new corporation, bearing the name, but uot 
being in  fact the same, as that formed under the act of 1855, 
so as  to entitle the plaintiff to sue and recover ? 

The solution of these enquiries disposes of the two ap- 
peals. 

First-As to the repealing power exercised in the first sec- 
tion and its effect: The constitution of 1868 contains this 
provision, viz : " Corporations may be formed under gen- 
eral laws, but shall not be created by special act, except for 
municipal purposes and in cases where, in the judgment of 
the legislature, the object of the corporation cannot be at- 
tained under general laws. All general laws and special 
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acts, passed pursuant to this section, may be altered from 
time tn time or repealed. Art. VIII ,  5 1. And the term 
" corporation," as used in the article, is defined in section 
three, " to include all associations and joint stock compani es 
having any of the powers and privileges of corporations, 
not possessed by individuals or partnerships." 

Invested with the attributes conferred by the various 
enactments wk~ich form and shape the Western Division, as  a 
separate and distinct organic body, with capacity to contract 
debts, to  sue and be sued, to mortgage the road to secure 
borrowed money. to lease and sell it, to appoint its own 
officers and agents and mallage its own affairs, (with a suc- 
cession wbich preserves its own integrity amidst changes 
anlong its members) if the possession of these facilities do 
not constitute a corporation, i t  will be difficult to point out 
any absent that wouid have. the effect, within the purview of 
the constitution. But i t  is i ~ o t  material to solve the question, 
so earnestly and elaborately pressed iu  theargument, whether 
the Western Division by the effect of the legislation became 
and was a corporate body itself, or an agency and branch 
only of the ori-inal Western North Carolina railroad com- 
pany, since in  'her case the effect of the legislation is the 
same. If i t  w, but an  agency, the same efficient power 
that created co I 1 destroy and again restore to life, as was 
done by antecea :ut acts. If i t  was a corporate body, it was 
formed under the controlling force of the constitution, and 
remained subject to the repealing power of the general as- 
sembly. 

The case mainIp relied on in opposition to the power to 
dissolve is that f' New Jersey v. Yard, 95 U. S., 104, with a 
brief review of hhich we will be content. In  1835, the 
Morris and Eseex railroad company was chartered. Iu  
March, 1865, an  amendment was made authorizing the con- 
struction of a branch road. Two years later another amend- 
ment was addel  I n  1846 the legislature enacted " that 
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the charter of any corporation which should thereafter be 
granted by the legislature should be subject to alteration, 
suspension and repeal i n  the discretion of the legislature." 
I n  March, 1862, an act was passed for the assessment and 
taxation of the full amount of the capital stock of corpora- 
tions, paid in and its accumulation, and the right to pass 
and enforce this enactment was the point before the court. 
Mr. Justice MILLEB, sl)eaking for the court, uses this lan- 
guage : " The case before us differs from those i n  which, by 
the constitution of some of the states, this right to alter, 
amend and repeal all laws creating corporate privileges be- 
comes an  inalienable legislative power. The  power thus 
conferred cannot be limited or bargained away by any act 
of the legislature, because the power itself is beyond legisla- 
tive control. The  right in this case to amend or repeal leg- 
islative grants to corporations, being itself but the expres- 
sion of the wi!l or purpose of the legislature for one particu, 
lar session or term of the state of New Jersey, cannot bind 
any succeeding legislature which may choose to make a 
grant, or a contract not subject to be altered or repealed. * * 
* * I t  follows that unlike the constitutional provision i n  
other states, i t  is in  New Jersey a question in every case of 
a contract made-by the legislature, whether that body intend- 
ed that the right to change or repeal i t  should inhere in i t ,  
or whether, like other contracts, i t  was perfect and not within 
the power of the legislature to impair its obligation." 

The  reasoning of the court, so far from denying concedes 
the power to modify or dissolve a corporation, when re- 
served in the fundamental law in forcewhen the corporation 
was formed, and maintains the competency of the general 
assembly, notwithstanding a previous general enactment of 
similar import to enter into an  inviolable contract, and that 
whether this is done in  a particular case is a question of 
construction and intent. Tomlinson v. Jessup, 15 Wall, 454 ; 
Holyoke v. Lyman, Id., 500; Miller v. State, Id., 498. 

34 
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Secondly. As to the assignment of the property to the 
plaintiff and the right of recovery from the defendant: The  
dissolution of the Western Division, as an  organized body, 
possessing property and owing debts, renders necessary the 
appointment of a suitable person to take charge of, collect 
and apply its assets in the discharge of its liabilities. When 
the dis~olution is brought about by a judgment of the court, 
a receiver is appointed for the purpose, who acts under its 
supervision and control. When i t  is the result of a lawful 
act of legislation, i t  is reasonable tha t  the repealing act 
should make provision for such administration, arid we see 
no  reason why the plaintiff should not be thus appointed as 
well as a natural person. The transfer to the re-incorporated 
Western North Carolina railroad company is absolute, i t  is 
true, but (as we understand the proviso) in full recognition 
of the trusts in favor of creditors and their right of satisfac- 
tion therefrom. Its language clearly imports this in declar- 
i ng  that the plaintiff company shall not be liable or respon- 
sible for any debt, contract, obligation or other liability of 
the said Western Division of the Western North Carolina 
railroad company, beyond the sum it shall actually realize 
and receive from the transfer of property, rights, credits," 
&c., a distinct implication of such liability to the extent and 
w l u e  of the funds received. But in the absence of such 
provision, the trusts in favor of creditors and of stockholders, 
if there be any surplus, would attach to the transferred prop- 
erty and the plaintiff cou!d be compelled to discharge the 
trusts therefrom. The creditors as such, are not complaining 
of this portion of the act, and so far as we know acquiesce in 
the transfer. They are not represented by the contesting 
defendant, nor is he  the protector of their rights in the 
premises. He can only resist the legal operation of the act 
which takes from him the possession of that which he no 
longer holds as am officer, and places i t  i n  other hands. His 
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objec5oa lies soleiy to the change of trustees, unaffected by 
inhering trusts for others. 

The  validity of the act is fully sustained by the case of 
Bend v. Frankford Bank, 23 Maine, 318. On March 29th, 
1841, the legislature passed an  act repealing the charter of 
the defendant and appointing receivers who were required 
to demand and receive from the officers, the property of the 
bank in  their hands. On April 16th following, another act 
was passed requiring creditors in  order to entitle them to 
participate i n  the distribution of the assets and prevent their 
claims from being barred, to exhibit and prove them to the 
receivers on or before the 1st day of July thereafter. The re- 
peal was by virtueof a power reserved in a general law passed 
in 1831. The bank was incorporated afterwards and subject 
toitsprovisions. Some creditors who had previously attached 
were the plaintiffs in  the action, asserting tlleir lien. The 
judge delivering the opinion of the court says : " The obli- 
gation of the contract between the plaintiffs and the bank was 
notirnpaired by a repealof itscharter, but the mode of obtain- 
ing indemnity for its violation was changed. The  bank was 
created by the legislatnre, and by the charter there was no 
provision for the prosecution of suits against it, if that 
charter should be declared by the same power forfeited and 
void. But  a mode has been provided in  the  repealing act, 
by which creditors are enabled tm obtain satisfaction for 
their claims to the extent of the means existing therefor." 

Sustaining the validity of section two, i t  is needless to 
consider that which follows and enforces compliance with 
appropriate penalties. For the same reasons it must also 
be sustained. 

It is to be observed that the defendant sustains towards 
the oontroversy the relation of an  officer of a n  extinct or- 
ganization, and sets up  a defence not open to the debtor, but 
to the creditor only, who, as we have before remarked, may 
be content with the legislation and substitution of the plain- 
tiff as  trustee in his place. While it is true that each cor- 
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psrator may object to the repeal or to any material modifi- 
cation of the provisions of a charter granted for other than 
muilioipal purposes, and constituting a legislative contract 
protected by the constitution of the United States, yet in the 
absence of complaint, acquiescence in  the change may be 
inferred, and ultimately its acceptance by the corporators. 
Mills v. Williams, 11 Ired., 558 ; State v. Petway, 2 Jones Eq., 
396. 

I t  must therefore be declared that there is error in the 
ruling of the court that sections two and three of the act of 
March 13th, 1879, are inoperative and void; and the plain- 
tiff's exceptions to the ruling are sustained, Judgment 
must therefore be entered that the defendant deliver to the 
plaintiff the bonds and other effects and property of the 
Western Division of the Western North Carolina railroad 
company, as claimed in the action, and i t  is so ordered. 

Error. Reversed. 

I n  same case upon defendant's appeal : 
SMITH, C. J. The matters involved in this appeal are 

considered and discussed in the opinion in the plaintiff's 
appeal, and for the reasons therein stated it must be declared 
there is no error in the ruling of t,he court to which the de- 
feudant excepts, and his exception is overruled. 

HENDERSONVILLE v. G.  W SIeblINIY. 

Towns and CitieeB.osecutio.n under Ordinance. 

A prosecution under a town ordinance must fail if no ordinance is set oat 
in the proceedings as having b w u  vtolated. (Oreenxboro v. SBielda, 78 
N. C., 417, approved.) 
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f Wilmington, v. Davis. 63 N. C., FiS2 ; Town of Edenton v. Wool, 65 X. C., 
379 ; Ciby o f  Greensboro v. Shie.lQ 78 N. C., 417, cited and approved. 

PROCEEDIKGS in the nature of a Criminal Action, tried a t  
Spring Term, 1879, of HENDERSON Superior Court, before 
Gudger, J. 

This was a warrant issued by the chief magistrate of the 
town of Hendersonville against the defendant, and is as  fol- 
lows : 

"STATE OF NORTH CAROLINA, 
Henderson County." 

To the town constable to execute and return forthwith : Yon 
are hereby commanded to take the body of G. W. McMinn 
alld cause him to appear before me to answer the complaint 
of the town commissioners for a violation of one of the or- 
dinances of the town of Hendersonville, prohibiting the sale 
of intoxicating liquors." (Signed and sealed by the chief 
magistrate.) 

On the return of this warrant " executed " the magistrate 
of the town adjudged that  a fine be entered against the de- 
fendant for the sum of fifty dollars and costs, and he ap- 
pealed to the superior court, in  which court the case was 
continued from term to term until spring term, 1877, when 
he pleaded " guilty." The judgment was suspended upon 
payment of costs, and defet~dant recognized for his appear- 
ance from term to term until spring term, 1879, when i t  
was adjudged by the court that he pay a fine of fifty dollars, 
from which judgment he  appealed. 

Mr. C. ilf. McLozcd, for defendant. 
Attorney General, contra. 

ASHE, J. The  process under which the defendant was ar- 
rested is so defective in forni and substance as not to warrant 
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the judgment pronounced upon h im in  the court below. I t  
should have set out the urdinance, but  instead of doing SO 

i t  charges the defendant with the violation of one of the or- 
dinances of the town of Hendei-sonville-prohibiting the sale 
of intoxicating liquors, implying that  there was more than 
one ordinance of the town on that subject. Which did he 
violate ? If i t  was intended to be a criminal prosecution, 
the warrant is the indictment; and every indictment must 
state the facts and circumstances constituting the offence 
with such certainty, that the defendant may be enabled to 
determine the species of the oRence with which he is charged, 
i n  order that he may know how to prepare his defence, and 
that  the court may be in  no  doubt as  to the judgment i t  
should pronounce if the defendant be convicted. Archb. 
Cr. PI., 42, 43. 

Bu t  the proceeding in this case is not a criminal action, 
because i t  is not brought in the name of the state, and can- 
not be sustained as a civil action because i t  is not in form a 
summons and does not require the defendant to answer the 
plaintiff for a debt; but even if i t  did, the town magistrate 
had no jurisdiction of the case as a civil action,unless he  was 
also a justice of the peace, which does not appear. Wilrning- 
ton v. Davis, 63 N. C., 582 ; Towvi of Edenton v. Wool, 65 N. 
C., 379 ; City of Greensboro v. Shields, 78 N. C., 417. 

There is error. The judgment in the court below must be 
reversed. Let this be certified to the  superior court of Hen- 
derson county. 

Error. Reversed. 
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A. H. SUDDERTEI, G'da, V. B. D. McCONBS and others, Adm'rs. 

Petition lo Reheur-Afirrnance of Judgment. 

The decision ill Sirddertli v.  McCombs, as reported in 79 N. C., 398, is 
aftinned, and must stand as the juclgmeiit of this court. 

PETITIOX to Rehear, filed at  June  Term, 1879, and heard 
a t  January Term, 1880, of THE SUPREME COURT. 

Messrs. ~ ~ e w i m o n  & Fulle~, for defendant petitioners. 
Bessrs. Battle & iklovdecai, contra. 

DILLABD, J. The intestate of defendant received as guar- 
dian from the executor of Abrain Harshaw, in  May and 
June, 1859, bonds belonging to the estate amounting to the 
sum of $7,716.50, which i t  was his duty to collect and in- 
vest, or change into his own name as guardian, so as to 
make i t  a fund bearing interest a t  a compound rate. Be- 
sides these ante-war notes, the guardian had under his con- 
trol valuable real estate and several negro slaves, from which 
property a considerable quantity of confederate money was 
yielded every pear, and with the same the guardian was 
chargeable up to the emancipation of slaves, and afterwards 
with the rents of the lands only up to the majority of the 
wards in  1873. 

The  referee, Allman, in  his account reported to the court 
below and accompanying the appeal to this court, charged 
the  guardian with the amount of the bonds turned over to 
him in  May and June, 1859, and with all the receipts from 
the rent of land and hire of *laves, with compound interest 
to the first of January, 1873, and after crediting hirn for all 
commissions and vouchers, including a Confederate State's 
certificate for $6,000, he made a balance against the guar- 
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dian of $7,333.38, as of said first of January. The plaintiff 
excepted to the report because of the credit given for the 
confederate certificate, and the defendants excepted, for that  
they were not credited with a confederate bond or bonds for 
$3,400, aud for other matters not material to be here spec- 
ified. 

On the l~earing of the appeal in this court, the exception 
of the plaintiff as to said certificate was sustained, and  tha t  
of defendants as to the confederate bonds was overruled, and 
the  other exceptions on the part of defendants were disposed 
of as set forth in  the opinion of this court, reported in  79 N. 
C., 398. 

The  account as taken by Allman, being remodeled i n  
conformity to the opinion, the balance due from the guar- 
dian was increased, by the sum of the certificate for $6,000 
and interest computed thereon, from $7,333.38, the footing 
of Allman's account, to the sun1 of $19,169.71, as of June  
term, 1878, and for that sum judgment was given against 
the defendants in  this court. 

I n  the petition to rehear, i t  is assigned for error that  
while i t  appears from the pleadings, testimony, and reports 
on file bhat the rents of land and the hires of slaves must 
have been received in depreciated currency, and that  col- 
lections to some extent were made on the old notes i n  the 
same kind of money, the judgment of this court, by inad 
vertence or hasty consideration, held the guardian chargea- 
ble for the nominal value of the confederate money. 

The same matters, involved in  the present action, came 
up to the January term, 1571, of this court upon exceptions 
to the report of a referee, the same as now, and the action 
was dismissed on the ground that jurisdiction of the subject 
matter wgs with the probate court, with an expression of 
opinion by the court as a guide to further proceedings, that 
it was necessary to show when and under what circurn- 
stances the money converted into the certificates and bonds 
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of the Confederate States was received, and with a sugges- 
tion that the proofs taken as to this matter were insufficient. 
See Sudderth v. McCombs, 65 N. C., 186. 

The  defendants certainly had no right to complain of not 
being allowed an opportunity to make proof of the source 
whence the money came, that  was claimed to be embraced 
in  the confederate securities, and of the time when i t  was 
received, after being warned by this court of the necessity 
lo have evidence on those points. And in our opinion they 
are equally without errors i n  law to complain of in the 
judgment of this court, given upon their case, deficient in 
proof as i t  was. 

I t  may be, and we strongly suspect that some portion of 
the good notes was collected in depreciated money undm 
circumstances to justify the apparent negligence in its re- 
ception. But the misfortune is, that when opportunity was 
given from the June term, 1871, when the case first came to 
this court, down to June term, 1878, when the judgment 
said to be erroneous was rendered, no proof was obtained 
tracing the connection of those solvent ante-war notes with 
the confederate securities. The notes turned over, amount- 
ing to $7,716.50, were solvent, and there was time to collect 
and invest or change the bonds into the guardian's name 
before any confederate money was ever issued, and hence i t  
was his legal duty to have on hand the amount thereof in  
bonds secured by good personal security or otherwise, or if 
received i n  confederate money, then to show when received 
and his reasons therefor. 

In the absence of such proof, the court with evident re- 
luctance proceeded to pronounce the judgment of the law 
upon the case as i t  was, and we are unable in view of the 
state of the proofs to conclude that any part of the money 
covered by the co:jfederate securities was received under cir- 
cumstances to justify its reception, and to say there was 
error in refusing credit therefor. 
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The  second ground of error is, that  i n  Allman's account, 
compound interest is charged on $4,541.24 (being a part of 
the notes turned over in  1859) from the delivery of the notes 
in 1859 to the first of January, 1864. The  fact appears to 
be that the referee a t  first charged up the said sum with in- 
terest after the first of January, 1864, and that afterwards at  
the end of his account he  estimated and added in the inter- 
est for the omitted years from 1859 to 1864, which in  effect 
was a charge of the interest for the whole time from 1859 to 
the full age of the wards in 1873. As to this point there 
was an exception by defendants, but the record shows that 
the same was abandoned jn the court below, and i t  was not 
insisted on in this court. If there was anything unjust i n  
this particular, it is inadmissible to defendants to assign for 
error this charge for interest, after withdrawing all objec- 
tions to the same from the consideration and judgment of 
the court. 

We have carefully examined the record as regards the 
two errors assigned, and aIthough injustice may possibly be 
done to the estate of the deceased guardian, it is not made 
to appear, and, consistently with the policy to have an end 
of litigation, the former judgment of this court must be 
affirmed. 

No error, Affirmed. 
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*STATE v. PETER LEITCH. 

Appeal-Practice. 

Where, on a n  appeal in a capital case, there is no statement of the case, 
and no error appears on the record, it  will be certified to the court be- 
low that there is no error, so that it may proceed to judgment. 

(State v. Ray, 10 Ired., 29; State v. Langford, Busb., 436; State v. Mur- 
ray, 80 N. C., 364, cited and approved.) 

INDICTMENT for Murder tried at  Fall Term, 1879, of ROBE- 
SON Superior Court, before Seymour, J. 

Judgment was pronounced upon conviction of the prisou- 
er, and he appealed to this court. 

Attovney Ceneral, for the State. 
No counsel for prisoner. 

DILLARD, J. This was an indictrnent for murder, and on 
the appeal of the prisoner to this court, there being no state- 
ment of the case, i t  is our duty to look through the record 
to see if there be any error therein. 

We have carefully examined the whole record and are un-  
able to detect any error entitling the prisoner to a new trial 
or arrest of judgment, and in such case we can only have 
certified our opinion to the court below that the court may 
proceed to judgment. State v. Ray, 10 Ired., 29 ; State v. Lang- 
ford, Busb., 436 ; State v. Murray, 80 N. C., 364. 

There is no error and this will be certified to the court be- 

*The judge who presided on the trial of this case (after hearing a n  ap- 
peal was taken) informs the Reporter, by letter, that no bond or affida- 
vit, &c., was filed during the term, and no appeal then perfected; and 
no exception was made to the ruling of the court on evidence or to its 
charge t o t h e  jury. 
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low that the sentence of the law may be pronounced and 
executed. 

PER CURIAM. No error. 

STATE V. NILES HINSON 

Appeal-Practice. 

No appeal lies from an interlocutory order in a criminal action. 
(Stute v. Bailey, 85 N. C., 426 ; State v. Wiseman, 68 N .  C., 203 ; State v. 

Eeeter, 80 N .  C., 472, cited and approved.) 

INDICTMENT for a Misdemeanor tried at  Fall Term, 1879, 
of Ansoil Superior Court, before S'eymour, J. 

The indictment is drawn under the act of 1879, ch. 127, 
for carrying a concealed weapon. The  state proved that  the 
defendant was seen on the track of the Carolina Central 
railroad pointing a pistol a t  a train leaving Lilesville, and  
that  he discharged the same. Defendant objected, for that, 
there was no evidence of concealment, exception overruled, 
verdict of guilty, (but no final judgment pronounced there- 
on) and the defendant appealed. 

Attorney General, for the State. 
Jfessrs. G. V. St,rong and Gray & Stamps, for the defendant. 

SMITH, C. J. The defendant is indicted for carryirig con- 
cealed about his person a pistol in  violation of the act of 
March 5th, 1879, and on the trial was found guilty. On 
inspecting the record i t  appears that no final judgment has 
been rendered, n d  therefore as has been repeatedly held no 
appeal lies. I t  is only in civil causes that appeals from in- 
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terlocutory orders are allowed. Stale v. Bailey, 65 N. C., 
426 ; State v. Wiseman, 68 N. C., 203 ; State v. Keeter, 80 N. 
C., 472. The appeal must therefore be dismissed, and i t  is 
so ordered. 

PER CURIAM. Appeal dismissed. 

*STATE v. GEORGE W. SWEPSON. 

Appeal, when allowed in state case. 

An appeal does not lie in behalf of the state in criminal actions, except 
where judgment is given for defendant upon a special verdict or upon 
demurrer to indictment or motion to quash. (The law relating to ap- 
peal and certiorari discussed by ASHE, J.) 

(Slate v. Lane, 78 N. C., 547, cited, commented on and approved.) 

MOTION made at  Fall Term, 1879, of Wake Superior 
Court, before Avery, J; 

After notice given, the state moved to amend the record, 
nunc pro tunc, of the trial of the defendant on an indictment 
for conspiracy and false pretence had at  the spring term, 
1875, of the superior court of Wake county, by making the 
record show that at  the time the trial of the defendant was 
had, and a verdict of not guilty entered of record in the ac- 
tion, the defe~dant George W. Swepson was not present in  
said court, and that the solicitor representing the state at 
the said trial did not waive his presence. The motion was 
overruled by the court and the solicitor for the state ap- 
pealed. 

*Smith, C. J., having been of counsel for the state did not sit on the 
hearing of this case. 
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Attorney General, Bason & Devereux and A. M. Lewis, for 
the State. 

Messrs. Thos. Rufin, D. G. Fowle and Merrimon & Fuller, 
for the defeudant. 

ASRE, J. The question presented for our consideration 
is, did the state have the right to appeal from the ruling of 
the court below? The  case has been fully and ably argued 
by the counsel for the state and the defendant, and numer- 
ous authorities cited, but the counsel for the state have failed 
to furnish us with a single state authority which has recog- 
nized the right of the state to appeal, except where judgment 
has been given for defendant upon a special verdict, and 
where a like judgment has been given upon a demurrer to 
a n  indictment or upon a motion to qnnsh. This court in 
the case of State v. Lane, 78 N. C., 547, held i n  these cases 
and these only may the state appeal ; but from what source 
the right is derived we are not informed. I t  seems rather 
to have obtained from the long practice of the courts than 
from any authority derived from the common law or statute. 
It was not given by the common law, for upon examination 
of the works of writers on criminal law, we have been un- 
able to find that the practice of granting writs of error to 
the Crown in  criminal prosecutions, has ever attained in the 
courts of Great Britain. Some few instances are found but  
they are exceptional cases, the most notable of which is the 
case of Regina v. Chadwick, 11 A. & E., N. S., 205, which 
was brought before the Queen's Bench by a writ of error a t  
the suit of the Crown, to reverse a judgment i n  favor of the 
defendant. But i n  that case the whole question was upon 
a special verdict, and as the judgment was not reversed and 
the grounds on which the writ of error was maintained are 
not stated, it has been held not being strong authority. 

By reference to Bacon's Abridgment, title, "jurisdiction of 
the court of King's Bench in criminal matters," the right 
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of granting writs of error to the Crown in  criminal cases is 
nowhere mevtioned, but it is stated that that  court " by the 
plenitude of its power may as well proceed on indictments 
removed by certiorari out of inferior courts as on those orig- 
inally commenced here." 

F ~ o r n  which it is to be inferred that cases were only 
brought up  from iuferior courts for review in  that court by 
certiorari. 

I n  Massachusetts i t  has been held that a writ of error does 
not lie in a criminal case in  behalf of the commonweultll. 
Commonwealth v. Cirmmings, 3 Cushing, 212. I n  New Yorlc 
in the recent case of' People v. Cwning, 2 Comst., 1, the s u b  
ject was fully considered and elaborately reviewed in t!;e 
court of appeals, and that court came to the co~~clusion that 
a writ of error would not lie in behalf of the people after n 
jud&ent for the defendant. I n  Tenllewe i t  has beell de- 
cided by the supreme court of errors and appeals, that a 
writ of error or appeal in nature of a writ of error would 
not lie for the state in a critninal case. Slate v. Reynolds, 2 
Haywood, (Tenn. Rep.,) 110. The same doctrine has been 
held in  Virginia, Commonwealth v. Harrison, 2 Virginia 
Cases, 202, and also in Illinois, People v. Dilk, 1 Xcammon, 
(111. Rep.,) 257. A11 these cases were decided in states where 
the common law was in force. 

I t  is contended on the part of the state that if the right 
of appeal is not authorized by the common law, that  i t  is 
given by section eight, article four of the constitution. But 
in the case of Xtate v. La?~e, supra, this court gave a construc- 
tion to that very section, and held that it did not b' rive an 
appeal to the stale, and assigned the reason that as the state 
is not mentioned in the section, i t  was not intended to apply 
to the state as a party to a criminal prosec~t~ion. And this 
construction is strengthened by the act of 1876-'77, estab- 
lishing inferior courts, in  which provision is made for ap- 
peals to the superior courts, but is silent as to any appeal on 
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tlle part of the state, leaving its right of appeal as estab- 
lished by the decisions and practice of the courts. 

Nor is the right of appeal given the state by any statute ; 
not by section twenty-one, chapter four of the Revised Code, 
for although i t  declares that an appeal may be had i n  any  
cause, civil or  criminal, it cannot be construed to give an  
appeal to the state; i t  provides that a n  appeal may be had 
on giving bond and adequate security, and as the state never 
gives a bond, i t  is evident the appeal given by that section 
in criminal cases applies to defendants and not to the state. 
And no such right can be claimed from chapter 17, section 
296, et. seq., of Battle's Revisal, (title xiii, ch. 1,) for i t  is 
made to apply expressly and exclusively to civil actions. 

We are of the opinion the state had no right of appeal in 
this case. The appeal therefore is dismissed. Let this be 
certified to the superior court of Wake county. 

PER CURIAM. Appeal dismissed. 

STATIC V. CALLIS PADGETT, 

Appeal-Setting aside Verdict. 

It is an unwarrantable innovation in practice for a jndge to set aside a 
verdict of L L  guilty '' in a criminal action, and direct the entering of a 
verdict the reverse of that found by the jury ; but as the regular and 
legal action of the court below ends with the setting aside of the first 
verdict, and the case cannot be re-heard on its merits, no appeal is al- 
lowed the state. 

(State v. Jones, 78 N. C., 420; State v. Lane, Id., 547; Stale v. Ileeter, 80 
N. C.,  472, cited and approved.) 
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INDICTMENT for Removing a Fence tried a t  Fall Term, 
1879, of RUTHERFORD Superior Court, before Buxton, J. 

From the ruling of the court below, iVontgomery, solicitor 
for the state, appealed. 

Attorney General, for the State. 
The defendant was not represented in this court. 

SMITH, C. J. Thc defendant is indicted for violating the  
act of 1846, in  removing a fence around and enclosing the  
cultivated field of Henry Hodge and Oliver Hicks. Bat. 
Rev., ch. 32, 5 92. The jury returned a verdict of guilty, 
subject, as t l ~ e  record sets out, to the opinion of the court 
upon R cave agreed, the facts of which are as follows: 

I t  is agreed that Henry Hodge and Oliver Hicks, the al- 
leged owners of the land, clairsed under a grant from the 
state in  1875, and that two months before the bill was found, 
they had cleared and fenced and burned off a half acre, in-  
tending to break it up and sow turnips. All this was done 
i n  two days' time, and was for the purpose of assertingown- 
ership. I t  is also agreed that  the defendant is a bona fide 
claimant to the same land, under a proper title older t han  
that  of Hodge and Hicks, and was in occupation of part of 
the land covered by his deed, but not of that part claimed 
by them. The defendant, after beiug forbidden, puiled down 
t l ~ e  fer~ce and carried away the rails, a i d  for so doing he is 
indicted. The court thereupon set aside the verdict, and  
directed a verdict of not guilty to be entered, and from this 
ruling the solicitor appeals. 

This is certainly a novelty in criminal procedure, and we 
know of no precedent which authorizes a judge to enter 
upon the record a verdict the reverse of that fouud by the 
jury and ordered to be set aside. I t  was entirely competent 
for His Honor to set aside the verdict rendered, for want of 
evidence or other sufficient cause, and the exercise of this 

35 
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discretion is not the subject of review or correction. If, in 
his opinion, the facts proved do riot constitute the offence 
charged, the soliciror could discontinue tho prosecution by 
entering a nolle prosequi, or, npon a new trial, a verdict of 
acquittal be rendered. See Stafe v. Joues, 75 N. C., 420. 

The  Attorney General, in  his argument, treated the case 
as a special verdict, finding the facts and sub~nit t ing the 
q u e s t i o ~ ~  of the defendant's guilt  to the judgment of the 
.court. But this is not the form nor the effect of the record. 

"A special verdict," says RUFFIN, C. J., " is i n  itself a ver- 
dict of guilty or not guilty, as the facts found i n  i t  do or do  
not constitnte in law the offence intended. There is nothing 
to do on it but to write a judgrnent thereon for or against 
the accused, that is, upon the supposition that the court 
deems the verdict as found to be sustained by the evidence. 
A judgment on i t  leaves the matter of law distinctly open to 
review in a higher collrt. I t  is for this reason principally 
-that special verdicis are given in  criminal cases, so that the 
state as well as the prisoner can have the matter of law 
solemnly decided. But in this case, instead of proceeding 
to judgment orl, the verdict given by the jury, the superior 
court set that aside and entered a general verdict of ' no t  
guilty.' " " When the verdict was set aside," he adds, " the 
power of the superior court ended, and there is no power 
here to reinstate it." State v. Moore, 7 Ired., 225. 

The  legal and regular action of the court below terminated 
with the setting asideof the verdict, and in this state of the 
case no appeal lies and the merits cannot be enquired into. 
State v. Bailey, 65 N. C., 426 ; State v. Kecfer, SO M. C., 472. 

The  right of appeal is allowed the state only in cases where 
a special verdict is rendered and judgment given for de- 
fendant, or a like judgment upon his demurrer, or motion 
to quash, or to arrest the judgment, and  in no ot1,er. State 
Y. Lane, 78 N. C., 547. 
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The appeal must therefore be dismissed, and it is so or- 
dered. 

PER CURIAY. Appeal dismissed. 

STATE v. JOHN KEETER and another. 

Appeal-Judgment in awesf, final. 

1, On appeal by the state Prorn an orclcr arresting J'ndgment in a criminal 
action, the trx~iscript of the record erroneously showing the judgment 
below to be a " new trial," instead of "arrest of j~~dgrnent," the ap- 
peal will be disrnisse8. 

2. On such dismissal certified to the court below, it is not error in the 
judge to refuse to pronounce jadgment apon the verdict, the adjudica- 
tion of the conrt arresting jndgment being final until reversed on ap- 
peal. 

(State v. Eane, 78 N. C., 547, citecl and approved. 

APPQAC by the State from the refusal of a motion for judg- 
anent, made at  Fall Term, 1873, of HENDEKSON Superior 
Court, by Graves, J 

Attorney General, for the State. 
The defendants net represented in this c ~ u r t .  

DXLLBRD, 6. The defendants were indicted and convicted 
of forgsry, at  fall term, 1878, of Henderson superior court, 
and on tile appeal of t l ~ e  solicitor for the state, the record 
showed the verdict of the jury to be set aside, and a new 
rtrial granted, while the statement of the case of appeal 
made out by the judge showed a verdict of guilty and judg- 
ment arrested. Such repugnancy appearing between the 



548 EN THE SUPREME @OURT. 

record and the judge's case, the record controlfed, and the 
appeal was dismissed on the gsoand that there had been no 
final adjudication. See bhe case as reported in  80 N. C., 472. 

011 the certificate of dismissal going down, a t  fa11 term, 
1879, on motion of the solicitor for the state, and with the  
asseat of the defendants, then present, the record of t he  
cause was amended so as  to show verdict of gnilty and 
judgment arrested, and appeal by the state, instead of show- 
ing as i t  did verdict set aside and new trial granted. This  
being done, the solicitor for the state moved for ~udgment ,  
and His  Honor refused the m ~ t l o n  and the state again ap- 
pealed. 

T l ~ e r e  was no error in  aeft~sing t l ~ e  motion of the state for 
judgment. The record after being made coimpltete speaks a 
verdict of guilty by the jury,and arrest of judgrnent by t h e  
court. A jadgment is the sentence of the law on facts 
charged in a bill of indictment sufficient in law to eonsti- 
tute the offence, and found by the jury or admitted by the  
accused, and appearing in the record. If these requisites 
appear of record, i t  is %he duty of the court either to grant  
a new trial to a defendant or to pronounce judgment annex- 
ing the penal consequences prescribed by law. But if these 
be a substantial defect, in either of these material particu- 
lars, apparent on the record, then no penal consqaence a t -  
taches, and the law speaking through the judge will arrest 
judgment on the verdict. 

The  arrest of a judgrnent is n final atljudicatlon, and the 
state may sppeal therefrom aa decided in  Lane'$ case, 78 N, 
C., 547, and if r~of reversed on appeal, i t  is a full discharge 
from that bill. 

The appeal heretofore in hhis case was dismissed as being 
taken from an order granting s new trial;  and so, that de- 
cision left the arrest of the judgment in the court below un- 
touched, and it was in  that situation when the judge re- 
fused the motion of the state fox jndgment from which the  
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appeal comes. So lorag as that adjudication stands against 
pronoutlcilig judgment, His Honor had not the power to 
pronouuce any j ~ d g t n e n t  on the verdict. There is no error. 
Let this be certified. 

PER CWRIAM. No error. 

STATE V. BARTLEY XILSAPS. 

I .  In  assault and battery, it appeared that defendant rising insulting 1,211- 
p a g e  picked up a stone about twelve feet fmm prosec~ltor bnt did not 
o$kr to throw it; Held, no assarilt, but onty violence menaced. 

2.  I n  such case it was error in the judge to ctlarge the jury "that if the 
acts and yorcls of defendant were such as to pnt a man of ordinary 
firnuless in fenr of immediate danger, and defendant had the ability a t  
the time to inflict all injnry, he moulcl be gr~ilty." 

(State v. Myea$eZd, Phil., 108 ; Mateiv. Mooney, Id., 434. cited and ap- 
proved ) 

INDICTMEKT for assault and battery tried at  Spring Term, 
1879, of GRAHAM Superior Court, before Gudger, J. 

The prosecuting witness testified that defendant on the 
occasion narned was at  his (prosecutor's) house, and on hear- 
ing  a "jower" asked who began i t ;  one Rogers who was 
present replied that defendant corntnenced it. Witness told 
the defendant he must stop, and defendant said " i t  is a lie, 
I was uot making a fuss." Thereupoil witness ordered do- 
fendant to go out  of his house; he did not go, and witness 
pushed him out. After he got in the yard, " more fussing 
occurred ' h n d  witness told him to go out of the yard. He 
did not go immediately, but after sotne delay got over the 
fence into a lane leading to a public road and picked up a 
stone about ten or twelve feet from the witness, and called 
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him a horse thief, a rogue, and other insulting names. Wit- 
ness told him to leave, and he said he  would when he got 
ready. H e  did not offer to throw the stone, and made no 
resistance in the house or yard. The defendant excepted to 
the charge of the court which is set out in  tlie opinion. 
Verdict of guilty, judgment, appeal by defendant. 

Attorney General, for tlie State. 
Defendant not represented in  this case. 

DILLARD, J. This was an indictment for an assault, and 
to constitute that offencethere  nus st bean  attempt to strike, 
or a t  least an offer to do so. An offer to strike is tile lowest 
degree of violence begun which is indictable. An attempt 
includes a n  offer and is a n  advance beyond, towards a bat- 
tery. The  difference is illustrated in the books by the ex- 
ample, if one in anger draw back his fist to strike, being 
within striking distance, i t  is an offer; but if he draw back 
and make a lick and miss, i t  is an attempt. State v. Myer- 
jield, Phil., 108 

I n  our case the stone was not thrown, and therefore there 
was no attempt, aud so the guilt of defendant depends on 
the sufficiency of the offer as proved by the evidence to 
constitute a n  assault. The case of appeal states that prose- 
cutor ordered the defendant to leave his house, and that on 
his failure to go out, he took hold of him and put him out. 
When the defendant was in  the yard, angry words passed 
between the parties, and the prosecutor ordered him to go 
out of his yard, and thereupon defendant went out into a 
lane leading from prosecutor's house to the public road ; and 
i n  the lane, when about ten or twelve feet from the prosecutor, 
the defendant picked up a stone and called the prosecutor a 
horse thief and other insulting names. On being ordered 
away from the lane defendant replied he would go when he 



JANUARY TERM, 1880. 551 

got ready. The  statement is that deferldant did ?lot ofer to  
thrsw the stone. 

This case is very similar in its facts to the case of the 
State v. Moo.~uy, Phil., 434. l 'l~ere, the defe~ldmt  ordered 
the prosecutor to leave his house and he seized a gun but  
did not present it, and as the prosecutor was going away, 
he followed and picked up a n  axe some twenty-five yards 
from the prosecutor but made no offer to use it, and upon 
those facts i t  was held no assault, but a threat merely. Here, 
as the defendant did not offer to throw the stone, there cer- 
tainly was no assault. The language used was insulting 
and invited an attack, and the picking up  of the stone a t  
most atnounted to no more than putting hinlself in  readi- 
ness to use it, if attacked. 

His  Honor charged the jury that if the acts and words of 
defendant were such as to put a marl of ordinary firlnrless 
in fear of immediate danger, and if defendant had the abil- 
ity at  the time to inflict immediate injury, he was in  law 
guilty of au assault. We think His Honor erred in  giving 
this instruct io~~,  and tllat instead thereof, lie should have 
told the jury that the acts and words of defendant did riot 
i n  law make a case of assault, but only a menace of violence. 
For this error there must be a new trial. Let this be cer- 
tified. 

Error. Venire de novo, 

STATE v. MARION BURKE. 

Assault ard Butte?-y-Evidevzce-Relevancy " Molliter  anus." 

1. Evidenct. to show that the brotl~ers of n prosecnting witness were 
guilty of the same offence for which Ihc drfendaut was thcn on trial 
should be rejected as irrelevant. 
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2. Where, nccording t o  tLe testimony of the witness most favorable to 
the clefendant, he is guilty, it is not error to charge the jury that if they 
believe the testimony of any witness ex:mined, the defendant is guilty. 

3. An unarmed trespasier on one's premises m r ~ s t  be requested to leave, 
and gentle nleans of removal must be employed, before a resort to 
blows. 

INDICTMENT for an  Assault and Battery, tried a t  July 
Special Term, 1879, of RANDOLPH Superior Court, before 
Avery, J. 

The defendants, Marion Burke and Patsey Burke (his 
mother) were charged with an assault upon one Ed. P. 
Smith. Froul the judgment pro~~ounced upon the verdict 
of guilty, they appealed to this court. The  exceptions 
taken on the trial are sufficiently set out in  the opinion. 

Attorney Geneml, for the State. 
The  dkfendants not represented i n  this court. 

ASHE, J. There were several witnesses examined on the 
part of the state aud the defendants. Ed. Smith, a witness 
examined on the part of the state, was asked by defendants' 
counsel, if he knew that his brothers had been indicted for 
the same offence as that  for which the defendants were then 
indicted. Upon objection the evidence was excluded by 
His  Honor because i t  was i r re leva~~t .  Their counsel then 
proposed to introduce the record of the indictment, trial and 
conviction of the brothers of the witness, but His  Honor 
refused to admit the evidence upon the ground of its irrele- 
vancy; and the ruling of the court upon both points was 
excepted to by defendants. 

His  Honor charged the jury that if they believed the 
testimony of any witnesses that had been examined, the de- 
fendants were both guilty. The charge was also excepted to 
by the defendants. 

We are of opinion there was no error in  the rulings on 
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the exclusion of the evidence, or i n  the charge to the jury. 
The  indictment and conviction of the Smiths were not corn- 
petent evidence for the Burkes,for it did not follow that be- 
cause the Smiths were guilty, therefore the Burkes were not 
guilty. Tlleir guilt or innocet~ce depends entirely upon 
their conduct in connection with the transaction. 

When a judge makes a charge like that in this case, the 
rule is to consider the testimony of that witness who gave 
the testimony the most favorable to the defendants. The 
testimony of Thomas Burke, who was the son of Patsy Burke, 
and the brother of the other defendant, was the most favor- 
able to the defendants of any  of the witnesses. H e  testified 
that Ed.  Smith came into his father's yard about the same 
time, with several others. His  mother told him three times 
to come no further, but Ed. walked on. The  defendant, 
Marion, then pushed Ed. Smith, and his mother, Patsy 
Burke, struck him with a broom just as he p u s h e d ' ~ a r i o n  
back. 

The  violence used by the defendants to Ed. Smith, accord- 
i n g  to the evidence of this witness, was in excess of the force 
the lam permits to be employed under such circumstances. 
After forbidding Smith to come into the yard, the defend- 
ants should have laid their hands gently upon him to re- 
move him. They had no right, in the first instance, to push 
a ~ d  strike him with a broom. They are both guilty. There 
is no error. Let  his be certified. 

PER CURIAM. No error. 
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S'I'ATE v. L. D. TAYLOR and another. 

Assuult-Dcfence of Dwelling-" Molliter Mamu." 

Orclinarilv thc occupant of a tenement mnst re& the entrance of a tres- 
passer with gentle hands and a request to lesvc, but if the iutrader de- 
fiantly stands his ground, armetl with a deadly weapon, the occupant 
may a t  once resort to physical force ; and it is for the jnry to  decide 
whether more force mas used than was necessary. 

(State V. Davis, SO N. C , 351, cited and approved.) 

INDICTMENT for an  Affray tried a t  Fall Term, 1579, of 
WAKE Superior Court, before Avery, J. 

The defendant arid one Adolphus Williams were indicted 
for an affray ; both were found guilty, and the defendant, 
Taylor, moved for a new trial on the ground of misdirection 
in the charge of the court to the jury. The motion was 
overruled, and judgment pronounced against both defend- 
ants, from which the defendant, Taylor, appealed. The 
grounds of the exception are sufficiently set out in the 
opinion. 

Attorney General, for the State. 
iWr. 7'. $7. Argo, for defeudant. 

ASHE, J. The alleged affray occurred i n  the house of the 
defendant, and only three witnesses were examined, two for 
the state and one for defendant. 

The  court charged the jury that if they believed the tes- 
timony of any  of the witnesses on behalf of the state or 
defendant, both defenclnllts were guilty ; that  according to 
the testimony of any witness examined both defendants 
were guilty. And after the case was submitted to the jury 
with this charge, they came iuto court and asked His Honor 
to instruct them as to the amount of force that might be 
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lawfully used by the defendant Taylor, in order to expel 
the other defendant from his house. The court told the jury 
that  question did not arise from the testimony, and that i t  
was not made necessary or proper by the testimony of any 
witness who had been examined for the court to instruct 
them upon this point. To this rulirlg of His Honor the de- 
fendant excepted. 

If then there wes any one witness examined who testified 
to a state of facts, taken by itself, from which i t  might reason- 
ably be inferred that the purpose of Taylor in  advancing on 
Willianis, the other defendant, wi:h the whip-staff, was to 
remove him from his house, that question should have been 
left to the jury, and then the further question would neces- 
sarily arise as to the amount of force the defendant might 
use to accomplish his purpose. How then stands the case? 

One wit~less, Bryan Smith, testified that the first he saw 
was Willianls at  the door of Taylor's house " cuttivg or 
reaching into the door and Taylor came out striking a t  
Williams with a whip-staff, whiie Williarns was cutting a t  
Taylor with a razor; that Willian~s walked backwards cut- 
tillg with his razor some ten or fifteen feet from Taylor's 
door, and Taylor continued to advance upon him with his 
whip staff." When a trespasser or unwelcomed visitor in- 
vades the premises of another, the latter has the right to 
remove him, and the law requires that he should first re- 
quest him to leave, and if he does not do so, that h e  should 
lay his hands gently upon him, and if he resists he may 
use sufficient force to remove him, taking care however to 
use no more force than is necessary to accomplish that ob- 
ject. But if the intruder defiantly stands his ground, armed 
with a deddly weapon, the doctrine of molliter manus does 
not appply, and the owner may at  once resort to physical 
force, and i t  is a question for the jury to decide whether ht: 
used more force than was necessary. State v. Davis, 80 K. 
C., 351. 
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As Williams was a t  the door of the defendant's house, 
reaching in the door and cutting with a razor and the de- 
fendant was striking a t  him wit11 a staff, we think the jury 
might have been warranted in coming to the conclusion 
that i t  was the purpose of the defendant to expel him from 
his house as he had the right to do;  and then i t  would h8,ve 
beer1 a material inquiry for the jury whether the defendant 
had used more force than was necessary. I n  this view of 
the case it was proper for the jury to ask the court for in-  
structions as to the amount of force that might lnwfully be 
used by the defendant, Taylor, in  order to expel Williams 
from his house, and we are of the opinion i t  was the duty 
of the court to give the instructions, and in its failure to do 
so there was error. 

Let this he certified to the superior court of Wake county 
that  a venire de novo may be awarded to the defendant. 

Error. Venire de novo. 

STATE v. CHARLES UTLEY. 

Attempt to Steal-lndictm.ent. 

I n  an indictment for an attempt to steal, it is not necessary to specify the 
particular articles intencled to be stolen. 

IXDICTMENT for an  Attempt to steal, tried at  Fall Term, 
1879, of WAKE Superior Court, before Avery, J. 

Tliere were two counts in the bill of indictment, and the 
solicitor not insisting upon the first, the defendant was tried 
upon the second count, which is as follows: The jurors, &c., 
present that Charles Utley, on the 23rd of June, 1879, did 
attempt to commit an  offence prohibited by law, to-wit, did 
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attempt to feloniously steal, take and carry away from the 
dwelling house of one John J. Norris, there situate, the per- 
sonal goods, chattels and moneys of said Norris, therein con- 
tained, by then and there being in  said dwelling house, and 
by ransacking the drawers, chests, bureau and closets i n  
said dwelling house, with intent the personal goods, chat- 
tels and moneys of said Norris then and there being, felon- 
iously to steal, take and carry away;  but said Utley then 
and there did fail i n  the perpetration of the larceny of the 
persorlal goods, chattels and nloneys of said Norris in the 
said dwelling house then and there being, and was inter- 
cepted and prevented from feloniously stealing, taking and 
carrying away the personal goods, chattels and moneys of 
eaid Norris in  the said dwelling house, contrary to the 
statute in such case made and provided, and against the 
peace and dignity of the State. 

The  jury rendered a verdict of guilty, and the defendant 
moved in arrest of judgment, on the grounds that the bill 
did not set forth specifically, or with sufficient certainty de- 
scribe, the personal property which the defendant was 
charged with attenlpting to steal, and that the articles should 
have been described with the sarne certainty as is required 
in an indictment for larceny. The  court overruled the mo- 
tion and pronounced judgment, from which the defendant 
appealed. 

Attorney General, for the State. 
i l r .  A. M. Lewis, for the defendant. 

DILLARD, J. The defendant was indicted for an attempt 
to steal, take and carry away from the dwelling house of 
John J. Norris the goods and chattels and moneys of the 
said Norris i n  said house contained, and an appeal being' 
taken from the refusal of the judge to arrest the judgment, 
i t  becomes our duty to examine and consider the whole re- 
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cord, and to see whether there be any error in the overrul- 
ing of the motion i n  arrest of judgment, or any defect other- 
wise in the bill of indictment not authorizing the court to 
proceed to judgment. 

At  common law, an attempt to commit a felony or a inis- 
demeanor, whether it be such at common law or by statute, 
is indictable, and to constitute the offence it is essential that 
there be an  intention to commit the particular crime or 
misdemeanor, and that some act be dolie directly tending 
and apparently adapted to its accomplishn~ent. 2 Whar. 
Cr. Low, 43 26S6, 2694; Roscoe Cr. Ev., 100 ; 1 Rumel on 
Crimes, 44, 47. 

The indictment in  thi? case contains all the facts which 
enter into and constitute the offence charged. I t  alleges a n  
intent to steal, an act done, dictated by the intention and 
reasonably adapted to effectuate the intent, by an  unlawful 
er~trnl~ce into the l~ouse of Yorris, and an examination into 
the drawers, chests and closets therein, and such as would 
appzrently have resulted in a larceny if not prevented by 
interruption or some other occurrence independent of the 
mill of the defer~clarit ; and therefore as it seems to us, the 
indictment was legally sufficient, a t  least i n  its general 
frame. But the defendafit, in his motion in arrest, makes 
the p i n t  that the bill is bad for uncertainty in this, that i t  
does not specify the particolar goods and chattels the de- 
fendant had an intent to steal. 

In  our opinion the offence was complete by a general in- 
tent to steal, and hy the act of entrance into Korris' house 
and ransacking his drawers, chests and closets towards the 
commission of the larceny, and it was not necessary to spe- 
cify and describe any particular articles intended to be 
stolen. I t  was equally a public injury, a h e t l ~ e r  ihe attempt 
was with a general intent to steal, or upon a particular in- 
tent. And the charge made of a general intent sufficiently 
notified the defendant for all purposes of preparing his de- 
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feuce, and in  that form i t  was the only manner in which 
practically any protection could accrue to the public. from 
the law making attempts to steal criminal. Evidently, if 
i t  be held necessary to specify in  the bill the pnrticuIar 
articles intended to be taken by the attempting thief, i t  
wc,uld be a folly ever to indict for such attempts at  all, for 
the state could never prove the parLicular intent moving 
the accused, provided he  kept Itis mouth shut, and did not 
otherwise communicate what he intended to take. Upon 
authority, a s  well as upon reason, we think the indictment 
is not Xiable to be held defective on the ground of the ornis- 
sion to specify the articles intended to be stolen. 

In Regina v. Collins, 2 Bennett $ Heard's Lead. Cr. Cases, 
478, the defendant was indicted for an attempt to cotnrnit a 
felony by putting his hand iuto another's pocket with intent 
to steal the property in said pocket then being, and there was 
no proof that  there was anything in the pocket, tho convic- 
tion was quashed for w m t  of such proof. The annotator 
to this case in 2 Heard, s 7 p a ,  reconciles the dicision with 
other English cases by the suggestion that the decision i n  
Regina v. Col1in.s was required by the language of the in- 
dictment, and proceedecl ou the ground that as  the intent 
charged was an iittent to steal "property in  said pocket then 
being," there must be proof of the property i n  the pocket as 
laid. 

The  same view of Collitu' case is taken in  2 Whar. Cr. 
Law, 8 2698, and as thus explained the decision in that case, 
while i t  establisht s that if a particular i t~ tent  be charged to 
steal p~operty in the pocket then b&ing, there r r ~  ust be proof of 
the presence of property i n  the pocket, also establishes by 
implication at  least that i t  might and would have been 
otherwise if the indicttrient had charged an intent to steal 
ger~erally as in ou:. case. 

We therefore deduce the English rule to be that a n  in- 
dictment may be drawn charging the intent to steal gener- 
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ally, and without any men tion of the specific articles intended 
to be stolen. And in harmony with tllis rule the law is 
generally held in America. 

I n  Whar. Cr. Law, $5 203 and 1252, i t  is said that in  i n -  
dictments for attempts to con~rnit crimes in  tl~emselves in- 
dictable, it is not necessary to observe the same particularity 
as is required in iudictrnents for the cornrnission of the 
offence itself. And as illustrative of that position, he says 
an il~dictlnent for an assault with an  intent to steal from the 
pocket is good without stating the goods or moneys intended 
to be stolen. In  accordance with this statement of the rule, 
i t  has been decided in various sttltes that the offence of a t -  
tempts to commit Inrceny is complete hy an intention to 
steal and a11 act done in pursuallce tl~ereof apparently effi- 
cient, to carry out the t!le pupose, and it is not necessary in 
the bill of indictment to aver the specific articles inter~ded 
to be taken, as such fact is extrinsic and not essential to 
constitute a criminal attempt. State v. Wilson, 30 Conn., 
500 ; Comm. v. -YcDonald, 5 Cueh ,365 ; People v. Bush, 4 Hil l ,  
133; Spence~ v. Ohio, 13 Ohio, 401; Mulrter v. State, 29 In-  
diana, 80. 

I n  some of these cases it is true the proceeding was under 
statutes, but they were in  affirmance of t l ~ e  common law, 
rnaking generally only a change in  the punishment, and 
not altering the essential facts necessary to constitute the 
offence nor the rules a t  comlnon law prescribing the re- 
quisites of indictments. 

U7e are of opinion therefore that the allegation of specific 
goods or moneys as being intended to be stolen by the de- 
fendant was intrinsic and not essential to the offence of at- 
tempt to steal, and that the indictment therefore need not 
have contained any averment or charge as to such specific 
articles. 

There is no error. Let this be certified to the end tha t  
the court below proceed to judgment. 

PER CURIAM. No error. 
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- 
STATE v. YEARBY. 

STATE v. WILZTAN YEARBY. 

Butcher, not a dealer under revenue act. 

One who carries on the business of a butcher is exempt from the tax im- 
posed by section twelve, schedule K of the revenue act of 1879. He is 
not a dealer within the meaning of the act. 

(State v. Chadbozirn, SO N. C., 479, cited and approved.) 

I~.DICTMENT for a l'vlisderneanor tried a t  January Special 
Term, 1880, of WAKE Superior Court, hefore Avery, J; 

The solicitor for the state appealed from the ruling of t he  
court upon the facts found by a special verdict, which is 
sufficiently set out in the opinion. 

Attorney General, for the state. 
Mr. A. M. Lewis, for the defendant. 

SMITH, C .  J. The defendant is charged with a violatior 
of sections 12  and 32, schedule B, of the act of March 14t11, 
1879, entitled " an act to raise revenue," in failing to take 
out license to practice the profession of a butcher, and the 
jury render a special verdict, the material facts of which 
are found as follows : 

The defendant between the first days of January and 
Ju ly  of the year 1879 i n  the city of Raleigh carried on  
the business of a butcher, and was engaged in buying oxen, 
steers, cows, hogs and sheep, which he  slaughtered, cut up 
and sold i11 pieces to various purchasers at  his stall, without 
having any license or paying any tax therefor. Upon this 
finding the court adjudged the defendant not guilty and the 
solicitor appealed. 

In the recent case of State v. Chadbourn, 80 N. C., 479, we 
had occasion to examine and construe a similar provisioii 
in the revenue act of March loth, 1877. The defendants in. 

36 
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that case were proprietors of a steam saw and planing mill, 
and their business was to buy timber, and by sawing and 
planing, convert i t  into lumber and boards which they sold 
in  the market. I t  was held that their calling was not within 
the purview of the act and they were not liable to the tax. 
The  oacupation of a butcher who purchases live animals 
suitable for food, and, after sla~ightesing arid cutting them, 
sells i n  pieces at  his stall, is not dissimilar. H e  does not 
buy and sell the same article and in the same condition as a 
mere trader. H e  buys a cow, a hog, or a sheep; he sells beef, 
pork or mutton. His labor and skill have been e~nployecl 
i n  making the change, and enhance the price. The reasons 
assigned for the exemption of the manufacturer of boards 
apply with equal force to the butcher. There is however 
some difference in the words used in the corresponding sec- 
tions of the revenue laws. In place of the expression, "and 
+every other trader who, as principal or agent, carries on the 
business of buying or  selling goods, wares or merchandise," 
>used in  the former act, the latter substitutes "and every 
other dealer who shall buy and sell goods, wares or merchan- 
dise," and while, in the interpretation of the section, the 
opinion lays stress upon the word trader, that substituted i n  
its place, and of the same import, as defint d by Worcester, 
and with the like associations, must be allowed the same 
force and effect. If the general assembly had intended to 
make the section more comprehensive, language more direct 
and clear would have been employed to convey their mean- 
ing. On the contrary by coupling the two acts of buying 
and selling, as descriptive of the dealer to be taxed, instead 
of disjoining them, as before when applied to the trader in 
the act of 1877, i t  must be inferred that the purpose was to 
render the law more explicit, and i n  conformity with the 
construction put upon it. W e  must therefore adhere to our 
former decision and declare the butcher also exempt from 
&he tax imposed in section 12  of schedule B. 

No error. Afirmed. 
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STATE v. JEI1ENIAI-I VESTAL. 

1. Where the disqualificatiotl of a j~ i ror  has not been ascertained until 
after he 11a.i been p a w d  to and accepted by the defcndsnt, it is not 
error for t h ~  court to thea allow a challenge by the state. 

2. Sltght variances in the name of a defendant, appearing io different 
parts of the recor,l in R criuiin:il action, will not sustain a motion for a 
new trial, or t o  arrest judgment. The objection, if available a t  all, 
c ~ i n  only be made by plea in abatement. 

[State v. Jonas, 80 N. C.. 415 ; State v. Boon, Id., 461, cited and ap- 
proved.) 

IKDICTMEST for Fornication and Adultery tried at  Fall 
Term, 1879, of YADKIN Superior Court, before Gilnze~, J 

The defendant aild one Lou Royal were charged and con- 
victed of fornication and adultery, and appealed from the 
judgment of the court below. 

Attorney General, for the State. 
Jfessrs. Watson & Gienn, and J. iK Clement, for defendants. 

SMITH, C. J. Wliile the jut  y were being formed and be- 
fore they were impaneled, and after the solicitor and the 
defendant's counsel had announced that they had no objec- 
tions to those in the box, a, juror rose in his place and stated 
that he had, witlliri tile past two years, served on a jury i n  
this court. I& was ordered by the court to resume his seat 
and remain unless objected to by one or the other side. 
Thereupon tbe defendant's courisel said they had no objec- 
tion and the solicitor asked leave to iuterpose a peremptory 
challenge for the state, and this after objection fro111 the de- 
fendants was allowed by the court and the juror directed t s  
withdraw. 
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The  only exception presented i n  the record is to this 
ruling of the court, aud we think i t  is entirely untenable. 
Indeed the point has been passed on and determined in two 
cases recently before this court. State v. Jones, 80 N. C., 415, 
and State v. Boon, Id., 461. I11 the former, a juror was called, 
passed to the prisoner and by him challenged for cause. 
On enquiry into the cause i t  appeared that the juror had 
formed and expressed an opinion that the prisoner was not 
guilty. Thereupon the challenge was withdrawn and the  
state permitted to challenge, and the juror ordered to stand 
aside. I n  passing on the exception to this ruling the court 
say : " H e  (the juror) was not an  impartial juror and it was 
the right and duty of the court to set aside the juror a t  any 
time before the jury were impaneled." Pn the other case, 
the juror had been accepted by the prisoner, and when 
about to be sworn, made known the fact that he was related 
to both the deceased and the prisoner, and a t  his request 
was allowed to retire. In  reference to this action of H i s  
Honor, the court say: '"t is the duty of the court to see 
that a fair and impartial jury are impaneled, subject to t he  
right of the prisoner to his peremptory chal1c;uges." Tllese 
were trials involving life, and the rule so just in itself 
and so clearly expressed, cannot be relaxed in  its agplica- 
tion to misdemeanors. 

I n  the argument our attention was called to the variance 
i n  the name of the female defendant as she is described in  
the bill of indictment and in the judgweut and other parts 
of the record, and her cnnnsel moved i n  arrest of judg- 
ment or for a n e w  trial. If ~ b l s  slight variance be not due  
to the inadvertence of the clerk in making out his transcript, 
i t  is not ground for either motion-not in arrest of judg- 
~ n e n t  because no error is apparent in  the record, nor for a 
new trial because we cannot assume that she is not known 
by either name. It is not pretended that the persons in- 
dicted, tried and convicted are not the same against whom 
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STATE v. JACKSON. 

sentence has been pronounced, and this identity is t,he only 
material matter involved. If either party is misnamed the 
defence can only be made available by a plea in abatement, 
which must precede the plea of not guilty, and this as an  
answer and denial of the accusation, is a n  implied admis- 
sion of the correctness of the name. 

There is no error. This will be certified that j u d g m e ~ t  
may be rendered on the verdict and il is so ordered. 

PER CURIAM. No error. 

STATE v. JOHN JACKSON and others. 

Conspiracy-Practice-Evidence-Plea in Abutemeni-Punish- 
went. 

1. Regularly, proof of a conspiracy shoulcl precede proof of the gnilt of 
tht. parties charged, but it rests in the sound discretion of the presiding 
judge to reverse this order. when thereby the ease can be more coh- 
venieiltty developed. 

2. When a case is cont in~~ed,  wnthont requiring the presence of the de- 
fendant in court to cuter hie pleas, he is entitled, on his arraignment 
at a snbseqilent term, to plead a misnomer i n  abatement, or to enter 
any other plea which mas open to him at  the former term. 

3. A conspiracy to charge one with ii~ianticide, being only a common law 
misdemelnor, is not pu~~ishable by irnprisonment in thepenitentiary. 

(Slate v. Dean, 13 Ired., 63 ; State v. Earwood, 73 N. L'., 210; Slate v. 
Chria;tianbury, Busb., 46, cited and approved.) 

INDICTMENT for Conspiracy, tried a t  Fall Term, 1879, of 
WAKE Superior Court, before Avery, J. 

The defendants, John Jackson, Anthony Cotten, Chaney 
Utley and Grace Burt, are charged with conspiriug to i m -  
pute to one Louisa Pierce the crime of infanticide, and to 
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cause her to be arrested, prosecuted and puuished therefor. 
The  indictment was found a t  June term, 1879, to which the 
defendants had been bound over, or were confined in prison 
from inability to give bail, and the cause without further 
action on i t  was continued. When the trial came on at  
August term following, the defendant, John Jackson, pro- 
posed to plead in abatement for misnomer, but was refused 
permission to do so, His  Honor being cf opinion that the 
plea should hare been put in at  the preceding term. There- 
upon the defendants pleaded h o t  'guilty, and upoil the issues 
were convicted. The other exceptions disclosed in the re- 
cord are as follows : 

1. The  husband of Louisa Pierce, W. E. Pierce, was per- 
witted to prove that his wife, in  the presence of the defend- 
ant, Chaney Utley, said she had been delivered of still-born 
twirls, and their bodies were then under the bed. 

2. The witness, after objection from said Charley, testified 
to a statement of Jsckson that he had been told by his co- 
defendant, Cotten, of the reported murder. 

3. The witness was allowed to show a search on the prem- 
ises of Jackson and the finding on the hearth and in  the 
fireplace the bones and teeth of some smell animal. 

4. Louisa Pierce testified to a declaration of the defendant, 
Grace Burt,  when Cotten and Chaney were in  the yard at  
the time looking towards them-" It is not Mr. Jackson. 
keep your eye on these hawks in the yard." 

5. While the testimony was given in, tending to impli- 
cate some of the defendants, i t  was objected by their counsel 
that  no further testimony should be received until the exist- 
ence of the conspiracy was proved, or sufficient evidence 
thereof given to be submitted to the jury. I n  answer to 
this the solicitor stated that he expected to prove the guilt 
of the several defendants by their acto and declarations. 

No objection was made to the charge of the court and no  
instructions asked. Verd~ct  of guilty. Judgment that de- 
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fendant Jackson be imprisoned in  the State's prison for ten 
years, Udey for eight years, and Cotten for five years. Ap- 
peal by defendauts. Judgment suspended as to defendant 
Grace Burt. 

Attorney Gcneral, and R. G. Lewis, for the State. 
Alessrs. Bledsoe & Blede~oe and W. P. Batchelor, for defend- 

ants. 

SMITH, C. J. We must assume from this acquiescence, and 
i n  the absence of m y  complaint, that when the testimony 
was all in and  i t  was left to the jury to pass upon the proof 
of the offence arid the complicity of the defendants i n  com- 
mitting it, the evidence was reasonably sufficient to estab- 
lish their guilt  and warrant their conviction. Thus consid- 
ered, the point presented in all tlle exceptions, except the 
third, and directly in the last, is, that the combination and 
common design imputed to the defendants should be first 
shown, and until this is done. it is irregular and inadmis- 
sible to enquire into the particular criminal conduct of the 
parties accused. 

Although the usual and more orderly proceeding in the 
development of a conspiracy is to establish the fact of its ex- 
istence, and tllen tile ct.~nnection of the defendants with it, 
yet the conduct of the trial and the order in  which the testi- 
mony shall be introduced, must rest largely in the sound 
discretion of the presiding judge, and if a t  the close of the 
evidence, every constituent of the offence charged is proved, 
the verdict resting there011 will not be disturbed. I n  our 
opinion the defendants have no just grounds of complaint 
on account of this action of the court. 

I t  is a rule well established that all who engage in a con- 
spiracy, as well as those who participate after i t  is formed, 
as  those with whom it originates, are equally liable, and the 
acts and declarations of each in furtherance of the common 
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illegal design are admissible against all. Rate v. Dean, 13 
Ired., 63; State v. Earwood, 75 N. C., 210. 

The doctrine is thus lutcidly stated by an eminent author : 
" Every one who does enter into a common purpose or de- 
sign " (referring to a conspiracy) " is equally deemed in  law 
a party to every act which had before been done by the others, 
arid a party to every act which n ~ a y  afterwards be done hy 
any of the others, in  furtherance of such common design. 
Sometimes for the sake of convenience tlhe ads or decla- 
rations of one are admitted i ~ z  evidence before suficient p ~ o o f  is 
given oj" the cos~spiracy, the prosecutor undertaking to fur- 
nish such proof in a subsequent state of the cause. Rut this 
rests in the discretion of the judge, and is not permitted except 
under particular and urgent circun~stances." 1 Greenl. Ev.. 
§ 111. 

In a recent case tile very objection was made that proof 
of the conspiracy must precede proof of the guilt of the 
parties charged, and the reversal of this order in t11e intro- 
duction of the evidence was assigned for error, and the court 
declared that i n  this ruling " there was obviously no  error 
committed," and it is added (' no authority is cited to show 
that  there was." People v. Brotherton, 2 Green Cr. Law 
Rep., 444. 

We are unable to see the force of the third exception or 
any  ground upon which i t  can he s:lstained. The  convic- 
tion therefore of the appellants Anthony Cotteu and Chaney 
Utley must stand. 

But it was erroneous to refuse to allow the plea in abate- 
ment when teudered. The defendants were arraigned a t  
August term and then the opportunity afforded them to set 
up their defence. An  " arraignment," says Loxo HALE, L 6  is 
ilothirlg but the calling of the offender to the bar of the 
court to answer the matter charged against him by indict- 
ment or appeal. 2 Hale's P. C., 216. " If the prisoner hatla 
any matter to plead either in  abatement or in bar of the 
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indictment, misnomer, aufer fois, acquit, a pardon, &c., then h e  
pleads i t  without immediately answering the felony." Ibid, 
219. T h e  defendant Jackson being denied the right to pu t  
in  his  plea when offered, is er~tjt led to h&W this erroneous 
r u h g  corrected, and to this end a new trial must be ordered 
as  to him.  

There  is error i n  the  judgment of the  court whereby the 
defendants are sentenced to imprisonment in the  state's 
prison, each for a different term of years, which is unauthor- 
ized by law. T h e  only kinds of conspiracy for which a 
statutory puriisllrnent is prescribed are  those mentioned i n  
Bat. Rev., ch. 32, 5s 142, 143, 147, 152 and 153, i n  neither 
class of which is that  described i n  this indictment inclrlded. 
I t  is consequently but  a misdetneal~or a t  common law for 
which the  offender may be fined a n d  imprisoned i n  the  
county prison ; though i n  the  present case one of peculiar 
atrocity ill the  ohject a i n ~ e d  a t  and i n  the  meaus contem- 
plated and attempted to accomplish that object. " Co~lspir- 
acy is  a misdemeanor even in those cases, when its object 
is t h e  commission of a felony." 2 Bish. Cr. Law, $ 231. 

T h e  offence is not embraced in section 120 of the  Revised 
Code, ch. 34, the  latter clause,of which (changed as  brought 
forward in  Bat. Rev., ~1.1. 32, 5 108, a n d  adopted to the exist- 
i n g  law)  provides that  " punishment of the  pillory shall be 
used only for crimes tlmt are  infamous or  done in  secrecy 
a n d  malice or done with deceit and intent to defraud." State 
v. Christianhwy, Busb., 46. 

This  section was intended to protect ~nisdemeanors, not of 
t h e  k ind  mentioned, from the com~lrlol~ law p u ~ ~ i s h r n e n t  of 
t h e  pillory and thus  to restrain the  import  of the preceding 
words. But as  all corporal punisllmt n t  is abolished and 
imprisonment in  tho state's prison or c o u i ~ t y  jail substituted 
in its place, the  clause becomes practically inoperative. Bat. 
Rev., ch. 32, 8 29. 

T h e  judgtnent rendered is therefore erroneous, a n d  the 
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court below will proceed further in the cauw in accordance 
with the law as declared in this opinion, and i t  is so ordered 

PER CURIAM. Error. 

STATE v. R. J. BASS and Ssmwl Jones 

Discharge of jury b~fore verd'ict, in.*felonies not capital. 

I n  ~ni~clerneanors and in all felonies not capital. the presitling judge has 
the discretion to clischarge ;E jury before verdict in further:wce of jns- 
ticc. He nred not find facts constituting the necessity for such dis- 
charge. nor is his action reviewable. 

(Stale v. Jrfle~son, 66 N. C.. 300; Almnn, 64 N C., 364; Honeycutt, 74 
N. C., 301 ; McGiinaey, 80 N .  C., 377 ; Morrison, 3 Dev. &Z Bat., 115 ; 
Weaver, 13 Irell, 203 ; T~lletson, 7 J o u ~ s ,  114; Joi~nson, 7.5 N .  C., 123; 
Wzsenznrl, 68 N. C . ,  203; Dazis, SO N C.. 381, citetl, distinguislled and 
approved.) 

CERTIORARI granted on petition of defendants at  January 
Term, 1880, of THE SUPREME COURT. 

This was an  indictment for burglary and larceny tried a t  
Fall  tern^, 1879, of IIALIFAX Superior Court, before 
Avery, J. 

A ~ d l e  prosequi was entered as to the count for burglary, 
arid the defendants were tried on the count for larceny. An 
appeal was taken from an interlocutory order of His Honor 
and dlsniissed iu this court. Thereupon on petition of de- 
fendai~ts all order was made to have a transcript of the 
record sent up. The facts material to the question decided 
are sufficiently stated in  the opinion. 

Attorney G~@wrul a n d  F. 17. Eustce, for the State. 
Messrs. Day & Zollicofer a ~ ~ d  ikIulli.11 &. Moore, for defend- 

ants. 
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DILLARD, J. In  the case now before us the defendants 
were indicted and put to trial for larceny, and the jury not 
being able to agree, by order of the court a juror was with- 
drawn and a mistrial entered wi'thout the consent of the de- 
fendants, and thereupon they rnoved for their discharge, 
which was refused. Failing in that motion, they then re- 
quested His  Honor to find and have eutered of record the 
facts touching the discharge of the jury, and this being re- 
fused, the defendants brought the case to this court by cer- 
tiorari. 

The question presented is, whetlier in a case of larceny 
punishable by imprisonment in the stztes' prison or corn- 
lnon jail, a jury sworn and charged with the case may or 
may not be discharged by tlie court before rendition of a 
verdict without the consent of the party on trial, and with- 
out the rieeessitj, (with the facts found and spread on the 
record constituting it,) as is required in the case of capital 
felonies, or may be discharged ill the discretion of thejudge 
for reasons satisfactory to him not reviewable in this court. 

I t  is the settled law of this state that i n  capital felonies a 
jury once sworn and possesserl of the case of a prisoner upon 
a sufficient bill of indictment, cannot be discharged before 
verdict, except by consent of the prisoner or upon some 
great necessity ; and not then unless the facts constituting 
the necessity be found and put on the record so as to be sub- 
ject to review in  this court on the application of the pris- 
oner. State v. Jefirson, 66 N. C., 309 ; State v. Alman, 64 N. 
C., 364 ; State v. Honeycutt, 74 N. C., 391 ; State v. NcGinuey, 
80 N. C., 377. 

To the rule thus established in  capital cases, we yield o w  
assent and accept the same as definitive and final, without 
inquiry into tlle authorities and reasons on which i t  is 
founded ; so that  i t  is only necessary that  we should give 
attention to and decide how the rule is or oug l~ t  to be i n  
felonies below tlie grade of capital, and in misdemeanors. 
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I n  these classes of offences, in  our opinion, we are equally 
concluded by the weight of authority in ourown state reports; 
so that  we need do no more in the determination of the 
question broiight under consideration by this appeal, than 
to decide how it has been settled as  a North Carolina ques- 
tion. 

I n  the case of the State v. Morrison, 3 Dev. & Bat., 115, 
which was for an assault, the jury not being able to agree, 
a mistrial was had by the withdrawal of a juror, and oil re- 
fusal of defendant's motion for his discharge aud appeal, i t  
was held in this court that the power of the court in case of 
misderneanors was analogous to their power in civil cases, 
and that  it was competer~t to the courts in  such cases to dis- 
charge the jury *' whenever the circumstances of the case 
rendered such interference essential to the furtherance of 
justice." 

I n  the case of State v. Weaver, 13 Ired., 203, citing and 
approving the case of the State v. Morrison, wl~ich was also 
for a misdemeanor, i t  was decided that the court might 
make a mistrial without the consent of the accused, when- 
ever in  its discretion i t  should judge i t  necessary to the 
ends of justice, and that  aside from the propriety of the ex- 
ercise of the power, it being a matter of discretion, no court 
could interfere; arid to this rase there has been frequent 
reference in the subsequent decisions with approval, and 
conformably to the rules as therein laid down, has been the 
practice in misdemeanors ever since the decisioli was made. 
So we conclude that in the case of inisdelneanors also the 
law is settled with us. 

As to inferior felonies, i t  is true that the judges, in  deliv- 
ering the opinion of the court in cases c.apital, have some- 
times aryuendo used language broad enough to put the power 
of the courts to discharge a jury in such cases under the 
stringent rule adopted in  capital felonies. But  on a careful 
examination of the decisions we think i t  will be found that  
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the pourer of the court in  inferior felonies is the same as in 
misdemeanors. 

I n  the case of the State v. Tilletson, 7 Jones, 114, the defend- 
an t  was put on trial for larceny, and the jury not having 
agreed on a verdict a t  midnight of the last day of the term 
dispersed without any order of the court, and from the order 
of the superior court at  the next term dischargine; the pris- 
oner the state appealed, and on the appeal i t  was held in 
this court that the restricted range of judicial power i n  the 
case of capital felonies had uei-er been applied to offences of 
inferior grades, whether felonies or  misdemeanors, and i t  
was ruled that i t  did not apply to them. 

In the case of State v. Johnston, 75 N. C ,  123, which was a 
case of larceny, the jury not being able to agree, the court 
ordered a juror to be withdrawn and a mistrial entered, and 
a t  the next term the defendant moved his discharge, as was 
done in the case before us, on the ground that he  could not 
again be put on trial for the same offence ; and this court, 
speaking through Chief Justice PEARSON, as to this point held 
that  in  felonies punisher1 by hanging, the judge could not 
discharge the jury before verdict, when the prisoner gave no 
consent, unless he found the fact creating the necessity and 
had the sarne spread on the record so as to be subject to re- 
view in this court. But that, as to all  other felonies and 
~n i sde~nea l~or s  punishable in  the penitentiary or in the com- 
mon jail, there was discretion, as in  civil cases, to make a 
mistrial whenever the judge believed it proper to do so in 
furtherance of justice, and such discretion of the judge was 
not revie wable. 

This  was the last judicial ruling on the point under con- 
sideration, and in conformity therewith, has been the prac- 
tice ever since, as well as before the decision was made, and 
hence we conclude that in  larceny and in all  felonies not 
punished by hanging, the presiding judge has the discretion 
to dissolve the jury for causes deemed sufficient by him i n  
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furtherance of justice, arld that his action is not reviewable 
and reversible by any other court. 

This exposition and settlement of t1;e powers of the courts 
decides the question made on the defendant's appeal, and i t  
is needless that v e  enquire whether the rule as established 
with us is or is not consistent with the rulings in the English 
courts or in  the courts of our sister states. There are no 
decisions of our courts to the contrary of those cited as es- 
tablishing the discretionary power of the judge to dissolve 
the jury before verdict in case of larceny. 

In the case of the State v. IViseman, 68 M. C., 203, for a 
felony not capitally punished, the judge made a mistrial on 
account of tampering witlt the jury bythe  officer attendant 
on them, and on the appeal of the defendant from the refusal 
of the judge to discharge him from being put on trial be- 
fore another jury, the facts moving His  Honor to dissolve 
the jury appeared of record, and so the point was not made 
and :lot decided as to what would ha re  been the effect of a 
discharge of the jury without the facts appearing of record. 
Hence the expressian of opinion applying the s t r i d  rule in  
capital cases to inferior offences in a rase not raising the 
point ought not to be considered as reversing the previous 
decisions in the cases of Tilldson and Johnson on the very 
point now made. 

So likewise in the case of the State v. Davis, 80 N. C., 384, 
the indictment mas for a capital felony and the jury having 
been discharged by the consent of the prisoner, the case 
called for no decision except as to the power of the judge to 
discharge the jury under the strict rules applying to capital 
cases. But the judge speaking for the court, arguendo used 
a n  expression indicating the extension of the rule to all 
felonies. Ar~d in this case, as in TYiseman's, the expressions 
used on a point not under consideratiorl ought not to be re- 
ceived as overruling the decision of the court on a point 
directly presented and passed on. We hold therefore on a 
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review of the cases in our reports, t l ~ a t  13% Honor had the 
discretion to dissolve tlle jury and bold the defends\iits for a 
new j u ~ y ,  and that the security for the proper exercise of 
his discrei,ion rests not oil the power of this court to review 
and reverse the  judge, but  on  his responsibility under his 
oath of ofice. 

PER CURIAM. No error. 

STATE v. FURNEP CFIASE. 

Discharge of jury before vedict, in felonies not capital. 

I n  misdemeanors ant1 i n  all felonieq not cxpit:%l, the p re~ id ing  judge has 
the tliscretiotr to  discharge a. jnry before verdict ill f t~rtherancr nf jos- 
Lice. Ht, ueetl ~ ~ o t  find fxcts const i t r~ t i t~g the rlecessity for such dis- 
charge, nor is l ~ i s  action reviewable. 

INDICTMENT for Larceny tried a t  Fall Term, 1879, of 
EDGECOMBE Superior Court, before Azle~y, J. 

Attorney General an4 J. L. Bridgers, jr., for the State. 
Messrs. Phillips &. 8taton. and W. P. Jt7i1Lian.rson, for de- 

fendant. 

DIT.I,ARD, J. The  defendant was put on his trial in the 
inferior court of Edgecombe cou~lty on an indictment for 
larceny, and the jury not being able to agree on a verdict, 
the court ordered a juror to be withdrawn aud a mistrial 
entered. The  defendant moved for his discharge, and on 
refusal of his motion, he appealed to tile superior court, and 
i n  that court the judgment below being affirmed, an  appeal 
was taken to this court. 

I t  is insisted in  this court that the withdrawal of a juror 
and a mistrial made in the inferior court before rendition of 
a verdict without the consent of the defendant and without 
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the finding and entry of record of the facts constituting a 
necessity therefo,., entitled h im to be discharged from being 
again put on trial for the satne offence ; and i t  is assigned 
for error in the superior court that His Honor affirmed the 
ju,dg~nent of the court below refusing to discharge him. 
Tlie point made ill this case is precisely ihe point that was 
presented and decided in i3'2ate v. Bass, ante, 570, and adhering 
to our ruling in that case, we here refer to and adopt the 
opinion filed as governing the present appeal. And for tl,e 
reasons tl~erein specified we hold that the discharge of the 
jury beforeverdict rested in  the sound discretion of the judge 
presiding, and his exercise of that discretion is not rer-iew- 
able by us. 

There is n o  error. Let this be certified to the end that  
the case may be proceeded with according to law. 

PER CURIAM. No error. 

STA'I'E v. BRYSOAT. 
- 

Distu~hing Congregation- Varimce-Evidence-Practice. 

1.  Where the charge against the defendant is disturbing a congrvga- 
tion actually engaged in divine worship, it is a variance to showil~crely 
the  disturbance of parties asucmbled for st~ch worstlip. 

2.  In order to reuder indictable the disturbance of persons assembled for 
divine worship, the people, 01. some consitlerable number, must be col- 
lected :it or about t l ~ e  time n hen worsl~ip is about to commence, a 1 ~ 1  in 
the plilce where it is to be celebrated. 

3. I t  is error for the court to allow a jury to find a verdict upon a bare 
ecintilla of evidence. 

(Slate v. Patterson 78 N .  C , 470 ; State v. Rnmsay, Id . ,  448 ; State v. Wil- 
liams, 2 Jones, 194; Cobb v. Fogalman, 1 Ired., 440, distinguishecl and 
approved.) 

INDICTMENT for Disturbing a Religious Congregation, tried 
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a t  Fall Term, 1879, of GASTON Superior Court, before 
B2~2091, J 

The bill of indictment is as follows: The jnrors, &c., pre- 
sent that on the Grst day of April, 1878, &c., a number of 
citizens were peacefully assembled at  Sandy Blain church 
in  said county for religious worship of Alrnighty God, and 
the said persons being then and there assembled together 
for the purpose aforesaid, and actually engaged in Divine 
worship, P. J. Bryson, well knowing the purpose of the said 
meeting, wikh force and arms did then and there by loud 
talking with oaths disturb, wantonly and intentionally, the 
worship of the Almighty, and did disturb and molest the 
citizens then and there assembled for, and actually engaged 
in Divine worship, to the great contempt of religion, to the 
common nuisance of the citizens of the state then and there 
being, ageins6 the form of the s t a t~ te ,  &c., and against the 
peace and dignity of the state. 

The evidence in  support of the indictment, and the ex- 
ception to the judge's charge, are suEciently set out in the 
opinisn. Verdict of guilty, judgment, appeal by defendant. 

AWornq b r r a l ,  for the State. 
Mr. W. P, Bynwm, $or the dekndank 

DILLARD, J. The indidmenit t h m g e s  that while the con- 
gregation a t  Sandy Plain church were assembled for and 
actually engaged in Divine worship. the defendant disturbed 
the said ccsngregakim by loud talking with oaths. 

The facts charged amounted to an indictable offence, and 
if proved as laid, warranted the conviction of the defendant. 
At the trial no wiitnesses were introduced except on the part 
of the state, and %hey established that defendant, on the oe- 
teasion of the alleged disturbance, came up nmr the church 
door, and asked aside one Smith, and when they had retired 
some twenty or thirty steps, he began to quarrel with and 

37 
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curse him about killing a dog a few days before, in a voice 
loud enough to be heard by persons in  the church, and 
thereupon the deacons of the cliurch came to defendant and 
talked with him and he forthwith became quiet. The wit- 
nesses further proved that up to the end of the loud talking 
aforesaid, the people had not assembled in the chnrch, some 
being in  the house, and others, ir~cluding the witnesses, be- 
ing  outside, and that Divine worship had not commenced ; 
but that on the cessation of the quarrel, the minister being 
seen a t  or near the door just before, the congregation assem- 
bled i n  the house, and the worship was commenced and con- 
ducted through without any  molestation whatever. 

Upon this state of the proofs, the defendant asked H i s  
Honor to instruct the  jury that there was no evidence that 
he had committed the offence charged in the indictment, 
and His  Honor refused to give the instruction requested, 
but  instead thereof chargad the jury that i t  was for them to 
say from the evidence whether t l ~ e  defendant has disturbed 
the congregation a t  Sandy Plain church assembled for Divine 
worship, and on this refusal of the ~ h a r g e  requested, and in  
the one given, the assignment of error is made. 

The  charge in  the bill of indictment is for disturbance to 
the congregation assembled for and actually engaged in Divine 
worship, and the proof taken most strongly for tfie state shows 
afirmatively that theservicewas not commenced, nor thecon- 
gregation actually engaged in worship until after the loud 
and profane language was at  an end. And thus as  i t  seems to 
us, the state failed to prove the charge as laid, or to offer 
evidence from which the constituent facts i n  the offence a s  
alleged could be reasonably inferred by the jury. I n  such 
a state of the evidence not proving or reasonably warrant- 
ing the inference of the truth of the facts entering into and 
making u p  the ofl'ence charged, i t  is uniformly held to be 
the duty of the judge not to leave it to the jury to pass on 
such facts, but to guide them by telling them there is no 
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evidence. State v. Patterson, 78 N. C., 470 ; Cobb v. Fogalman, 
I Ired., 440 ; State v. Williams, 2 Jones, 194. 

I t  is our opinion, therefore, that in this view of the  
offence charged in the indictment the defendant was entitled 
to the instruction prayed. But His Honor having refused 
the request, went on and left it to the jury to find from the 
evidence whether the defendant had disturbed the congre- 
gation assembled for divine worship. I t  is claimed that  the 
evidence was reasonably sufficier~t to authorize a finding of 
disturbance to the congregation assembled for worship, if i t  
failed to establish a disturbance to the congregation engaged' 
i n  worship, and i t  remains to consider of the correctness of 
His  Honor's ruling in this view of the case. 

I n  every indictment i t  is required that the facts entering 
into and composing tile alleged violation of law should be 
stated with reasonable certainty, so that the accused may 
come prepared for his defence. Archbold's Cr. Pr. and PI., 
778 ; 1 Chitty Cr. Law, 172. Here no disturbance to a con- 
gregation assembled is alleged, but to a congregation assem- 
bled and actually engaged in worship. And under the form 
of the charge i t  wouid never occur to the defendant that  
the state would expect to convict him of a disturbance to a 
congregation merely assembled and not engaged i n  worship, 
and hence he would be surprised and taken a t  a great dis- 
advantage a t  the trial. 

But suppose i t  be cotopetent under this bill of indictment 
to have a conviction of defendant of a disturbance td the 
congregation assembled for divine worship, as we have no  
doubt is admissible, the question will arise whether the facts 
proved by the state will any more prove this particular 
charge than they did the charge of disturbance to a congre- 
gation engaged in  worship. I t  seems to us the evidence of 
this charge was of such a character as not to authorize His  
Honor to submit i t  to the jury to find a verdict upon it. 
The  evidence did not establish the fact of the people being 
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assembled for worship a t  the time of the loud talking of de- 
fendant, bnt showed merely that they were i n  process of 
coming together. I t  showed that the congregation was not 
gathered together in  the house where the worship was to be 
engaged in, but some were in the house and some outside. 
In our opinion the people or some considerable number 
must be collected a t  or about the time when worship is about 
to be commenced, and in the place where i t  is to bedlad, in  
order to make a disturbance io them indictable. It may 
then be said the congregation is assembled for worship and 
the protection of the law then extends to them. 

T h e  case of State r. Ramsay, 78 N. C., 448, relied on by 
the state as sustaining the rulings of tho court below, is dis- 
tinguishable from this. There, the congregation was col- 
lected and devotional exercises had commenced, the rninis- 
ter ,being in his place, a11d the regular worship under the 
direction of the minister was about to commence and would 
have been but for the disturbance of Ramsay, while here 
the people had not assembled in a pxoper sense, but were 
.merely in  the course of con-~ing together. 

We laold therefore that His  Honor erred in the refusal of 
the charge asked by defendant, and also in the charg-e given. 

L e t  this be certified. 

Per Owiarn. Error. 

STATE V. JOHN F. ,GARRELL. 

Bscape- Erroneous Sentence- Certiwari. 

'Where an indictment against an officer for an escape was quashed upon 
the ground that the judgment against the prisoner committed to his 
>charge was illegal; Held, to be error. If the sentence of the court be 
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erroneous, t!ie prisoner may have it reviewed by cer t io~a~i ,  but the 
officer cannot justify ~mder  it for negligently permitting him to escape. 

Bemarks of DILLARD, J., 11p011 the law pertaining to houses of correo- 
tion. 

( In  re Schenck, 74 N. C., 606 ; State v. Lawrence, 81 N. C., 422, cited and 
approved ) 

INDICTMENT for an Escape, tried a t  November Term, 1879, 
of NEW HANOVER Criminal Court, before Mears, J. 

The facts appear in the opinion. The defendant moved 
to quash the bill on the ground that the judgment of the 
court was erroneous, in that, the selitence upon the prisoner 
who escaped from the custody of the defendant, should have 
authorized his i rnpriso~ment in  the county jail instead 
of in  the house sf correction, of which the defend- 
a n t  was manager. The solicitor insisted that the ds- 
fendanit could not avail himself of any illegality in the 
judgment against the party who was placed in his custody 
for safe keepiug, but the court sustained the motion, and 
the solicitor appealed. 

Attorney General, for the State. 
No counsel for defenda~t ,  

DILLARD, 3. One Andrew Hogan was convicted of lar- 
a n y ,  and sentenced to imprisonment a t  hard labor in the 
house of correction of New Hanover county by the judge of 
She crimiual court of said county, aud afcer beir~g delivered 
into the custody of the defendant, the duly appointed mana- 
ger  of said house of correction, the said Hogan escaped from 
the  custody and went at large; thereupon the defendant 
was indicted upon the charge of a n  escape allowed or suf- 
fered by his negligence as such manager. 

The  defendaut, when called to plead to said indictment, 
moved to quash the bill, and on cor~sideration of the motion, 
H i s  Honor adjudged that the bill be quashed, on the ground 
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that the sentence of Hogan to the house of correction, for 
whose escape the prosecution was begun, was illegal, and on 
the appeal of the solicitor for tlte state the question pre- 
sented for our determination is whether the escape of the 
prisoner by the negligence of the defendant can be or is 
justified in law by reason of error in  the judgment of the 
criminal court of New Hanover. 

The  legislature, under t l ~ e  power conferred in  article 
eleven, section four, of the constitution, empowered the 
county coumissioners of each county, if by them deemed 
necessary, to provide for the erection of houses of correction, 
with workshops and machinery, and one or more farms for 
the restraint and useful employment therein of such persons 
as might be senteliced thereto, and to this end authorized 
them to raise the necessary means by levy of a tax or issu- 
jng of county b o ~ ~ d s ,  and to arrauge for the conduct and 
governrnerit of such houses by the appointment of a tnana- 
ger and directors to superintend and direct hiin in the dis- 
charge of his duties. Bat. Rev., ch. 21, B 8, (20) arid ch. 
31, § 8, et sep. 

I t  was further provided by law that  whenever any  person 
was sentenced to such workhouse, he should be committed 
by the courts to the sheriff, who should deliver him, together 
with a certified copy of the sentence to be furnished him by 
the clerk, to the manager, whose duty i t  should be to receive, 
keep and employ him during the time of his sentence ac- 
cording to the rules established therefor. Bat. Rev., ch. 31, 
$5 10, 15. 

Under these provisions of law His Honor, on the convic- 
tion of Hogan by the jury, pronounced judgment of im- 
prisonment in  the house of correction, and i n  obedience 
thereto the sheriff, as  we are to uiiderstnnd from the case of 
appeal, delivered him with a certified copy of the sentence 
of the court to the defendant, the manager of the house of 
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oorrection, who received him and thereafter suffered him by 
negligence to escape and go a t  large. 

The  jadg~nent  pronounced was a t  most merely erroneous 
and not void. The court had jurisdiction of the offence and 
of the person of the prisoner, and on a valid verdict of the 
jury rendered in a due course of trial it remained for His 
Honor to add the judgrnent or sentence of the law. The  
question of the sentence of the Iaw 011 the indictment and  
verdict of the jury was a question a s  to the kind, quantum 
and plan of punishment, and was one within the jurisdic- 
timi and competent authority of the judge to decide. 

The judge may Lave erred in that portion of his judgrnent 
which committed Hogan to the house of correction, and we 
think he did, as such sentences, according to the true intent 
and meaning of the constitution and statutes on that sub- 
ject, extend only to vagrants and persons guilty of misde- 
meanors; but of that question, as of every other arising on 
the trial, His  Honor had jurisdiction, and if he erred in that 
particular i t  was an  error of law for which the judgment 
was voidable, but of full force and egect until reversed in  
the appropriate way. I t  has always been held that the 
judg~nent  of a court, i n  a case within its cognizance, errone- 
ous i n  law merely, was binding until reversed, and in our 
state, in cases like the present, it has been held reversible 
only by appeal or on certiorari from this court in  the exer- 
cise of its supervising power under the constitution. Art. 
IV, 5 30. 

I n  re Schench, 74 N. C., 606, the party was indicted and 
convicted of an  assault, punishable by fine or imprisonment 
in the county jail, one or both, and yet he was sentenced to 
the penitentiary a t  hard labor, and i t  was held that not 
having taken an  appeal from the sentence, he was relievable 
from the illegal i m prisontnent only by a certiorari in  the 
nature of a writ of error, issued from this court in  the exer- 
cise of its supervisory power. And in  the case of State v. 
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Lawrence, 81 N. C., 522, the prisoner was sentenced to the 
penitentiary for twenty years for horse stealing, according 
to a stntute in such case made and provided, and yet he 
had not been indicted under the statute, but as at  com- 
mon law; and i t  was held he could only have the judg- 
men reversed in the mode pointed out in  &henckls case. 

From this review of the law i t  would seem that i t  was 
open to Hogan to such relief from the  illegal imprisonment 
adjudged by a court of competent jurisdiction, by appeal, or 
by certiorari as a substitute for appeal, operating in the na- 
ture of a writ of error, and no  one else could do i t  for him. 
Hence i t  follows that until the sentence of commitment to 
the house of correction was reversed, i t  was the duty of the 
defendant in his capacity of manager to hold and keep the 
prisoner committed to his custody, and not assume practi- 
cally to reverse the judgment of one of the courts of the 
state by allowing the prisoner by his negligence to escape, 
Every ministerial officer owes the duty of active obedience 
to a writ issued from a court lraving cogl~izance of the sub- 
ject matter and of the person, aud i t  is not for him to look 
behiud into the judgment to see if there be error or illegal- 
ity therein, and to obey or not according to his judgment 
and pleasure. 

Such an assumption if tolerated in the defendant, and in 
the sheriffs, jailors and constables, would lead them to hes- 
itate and refuse to perform the commands of the law, and 
then the courts would be rendered impotent in the adminis- 
tration of the law. 

I t  is our opinion that the indictment ought not to have 
been quashed, but the defendant held to a trial on the bill 
and to abide the sentence of the law on the facts as they 
may be found by a jury. 

Judgment of the criminal court of New Hanover is re- 
versed, and this will be certified to the end that  the trial 
may be proceeded with on the bill of indictment as found. 

Error. Reversed. 
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STATE v. LUCIUS BROWN. 

Escape- Variance. 

1. An escape frotn arrest upon a charge for a misdemeanor, mid without 
force, is itself a misdenieanor. 

2. The bill cl~arged that the clefcndalit escaped frorn arrest made undcr 
an indictrnel~t against him and one A for an  affray; the jury found by 
special verdict that the indictmri~t mas for an  assault and battery llpoli 
A ; Held, not a material variance. since, first, tlie gravamen of the 
charge was the the escape from custody, and  secondly, one may be con- 
victed of an assault and battery under a bill charging an  affray by 
mutual fighting. 

(State v. Allen, 4 Hawks, 336 ; State v. Wilson, Phil.. 237, cited and ap- 
proved .) 

INDICTMEKT for a Misdemeanor in escaping frorn the GUS- 

tody of an officer, tried at  Fall Term, 1879, of GRAHAM SU- 
perior Court, before Graves, J. 

The defendant appealed from the judgment pronounced 
upon the verdict. 

Attorney General, for the State. 
The defendant not represented in  this court. 

1 SMITH, C. J. The defendant is charged with escaping 
from the custody of a n  officer by whom he had been ar- 
rested on a capias issued upon an  indicttnent for a n  affray 
committed by him and one Wood Dean and returned by 
the grand jury a true bill as to the defendant only. The 
jury on the trial found a special verdict, in whictl the ma- 
terial facts are these : The defendant was indicted at  fall 
term, 1878, of Graham superior court for a n  assault and bat- 
tery upon the said Wood Dean and a capias issued thereon 
to the sheriff of that county and was delivered to one Philip 
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Crisp, his lawful deputy, to be executed. Under this writ 
the defendant was arrested and while held in custody and 
before entering into obligation for his appearance to answer 
the accusation, made his escape without leave and against 
the will of the said officer. 

The defendant moved in arrest of judgtnent,but thecourt 
being of opinion that upon the facts fouad the defendant 
was guilty, pronounced sentence and the defendant ap- 
pealed. 

There has been no argument i n  this court for the defend- 
ant  ; no ground assigned for the motion ; no defect pointed 
out in the record. Upon our unaided examination but two 
exceptions are suggested, as perhaps the basis of the appeal. 

1. An escape from a n  arrest upon a charge for a misde- 
meanor and without force is not an  offence a t  common law, 
nor under the statute. Bat. Rev., ch. 32, § 32. 

2. There is a variance between the allegations of the bill 
and the facts found in  regard to the indictment under which 
the mandate for the arrest was issued, the allegation being 
that the indictment was against the defendant and the said 
Wood Dean for an  affray, and the finding of the grand jury 
thereon against the defendant alone, while the facts set out 
in  the verdict is that i t  was an assault and battery commit- 
ted by him upon the person of said Dean. 

We have had some hesitation in  the absence of any direct 
adjudication upon the point which we have been able to 
find, in determining an escape by one in  custody upon a 
charge for a misdernepnor, effected without force, to be itself 
a criminal offence a t  comn~on law. But upon considera- 
tion and after careful examination of standard authorities 
upon the subject, and upon principle, we have come to the 
conclusion that such act, is a misdemeanor. 

"An escape of a person arrested upon criminal processll' 
says Mr. Justice BLACKSTOKE, '' by eluding the vigilance of 
his keepers before he is put in  hold (that is, in 'prison) is 
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also an  offence against the public justice, and the party him- 
self is punishable by fine or imprisonment. But the officer 
permitting such escape either by negligence or connivance 
is much more culpable than the prisoner ; the natural de- 
sire of liberty pleading strongly in  his behalf, though he  
ougllt in strictness of law to submit llirnself quietly to cus- 
tody, till cleared by the due course of justice. And this 
whether he were actually committed to jail or only under 
bare arrest." 4 Blackstone Con]., 129. 

" The general principle," says RUSSEL, " appears to be that 
I as all persons are bound to submit themselves to the judg- 

ment of the law, and be resdy to be justified by it, those who, 

1 declining to undergo a legal imprisonment when arrested 
on criminal process, free themseIres frorn it by any artifice 
and elude the vigilance of their keepers before they are put 
i n  hold, are guilty of an ofence in the nature of a high con- 
tempt and punishable by fine and imprisonment." 1 Rus. 
on Crimes, 367. 

So i t  was ruled in the case of Sir  Miles Hobert that " al- 
though a prisoner departs frorn prison with his keeper's li- 
cense, yet it is an offence as well punishable in the prisoner as 
in  the keeper." And again i t  is declared that " the prison of 
the King's Bench is not any local prison,confined only to one 
place, and that every place where any person is restrained 
of his liberty is a prison." Cro. Char., 209. To the same 
effect, 1 Hale Pl., 605, note 1 ; 14 Petersd. Abr., title Prison, 
8 6, and the same ruling is made i n  State v. Bow& 7 Conn., 
384; 2 Whar. Cr. Law, $5 2613, 2614. 

I t  is needless to make furt l~er  references. Upon the con- 
struction put upon the word (' prison " in similar statutes, 
ours might be held to embrace the case now under consider- 
ation if force had been used in effecting the escape. But  
the language used does not seem to admit of this enlarged 
scope. 

Any person who shall break prison, being lawfully confined 
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therein, shall be deemed guilty of a misdemeanor. Bat. Rev., 
ch. 32, 5 32. This seems to contemplate and to be confined 
to the act of breaking out the jail or  county prison and not 
from mere personal restraint or imprisonment under law. 
The  purpose and effect of the act are not to create a new 
offence, but to modify the rigors of the cotnmon iaw 
and reduce the act of prison breaking in all cases, upon 
whatever charge the person might be confined, to the grade 
of a misdemeanor only. This is quite apparent from the 
enactment contained in the Rev. Stat., ch. 34, 5 20, which 
following the Stat. 1 Ed. TI., De frangentibus prisonam, de- 
clares that "no person that breaks prison shall have judg- 
ment of life or memher for the breaking of prison only, un-  
less the crime for which he was arrested and imprisoned 
would have required such judgment if hehad been convict- 
ed thereof according to law. The  offence was still left a fel- 
ony until reduced to a misdemeanor under the existing law. 

2. The second objection rests upon a supposed variance 
betxeen the bill and the evidence adduced in its support. 

The substance of the offence imputed to the defendant is 
his escape from the custody of the officer who had made a 
lawful arrest under the authority of the writ issued from a 
competent court, in which the nature of the misdemeanor 
with which he was charged was not a material element. 
The  part of the indictment descriptive of the offence com- 
mitted is but the recital of preliminary matter explanatory 
of the issue of the precept for the arrest. 

But without deciding the point, i n  our opinion the va- 
riance is not a fatal defect to arrest the prosecution and en- 
title the defendant to arlotber trial. An indictment for a n  
affray as usually drawn includes a charge of mutual assault 
one upon the other, and hence upon the trial one may be 
found guilty of the assault and battery and the other ac- 
quitted, and judgment will be rendered against the party 
convicted. State v. Allen, 4 Hawks, 356. 
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So one may be tried and convicted of an assault and bat- 
tery, upon a bill charging an affray by the fighting together 
of two persons, at though the grand jury ignored the bill as  
to the other party. Xtate v. Wilson, Phil., 337. 

Substantially, by this action of the grand jury the indict- 
ment in form for a n  affray becomes in legal effect one for 
an assault and battery by him against whom it is found a 
true bill, and may be so described. The  record therefore 
shows no variance to support the ohjcction and the ruling 
of His  Honor is correct. There is no error, and this will 
be certified to the end that judgment be rendered on the 
verdict, and other proceedings be had according to law. 

PER CUHIAM. No error. 

STATE V. CHARTJES JOHNSTON. 

Evidence-Collateral Matter. 

Evidence offered to prove an independent collateral matter affecting the 
credit of the prosecuting witness on a trial for larceny, not elicited by 
an inquiry adclressed to him, but by the testimony of another person, is 
incompetent. 

(State v. Parish, Busb., 239 ; State v. Secrest, SO N. C., 460 ; Clark v. Clark, 
65 N. C., 685 ; Eawkil-~s v. Pleasants, 71 N. C., 325 ; State v. Patter- 
son, 74 13. IC , 1.57 ; Barton v. Morphi8, 2 Dev., 520 ; Downey v. Mur- 
phey, I Dev. & Bat., 82, cited and approved.) 

INDICTMENT for Larceny tried a t  June  Special Term, 1879, 
of WAKE Superior Court, before &%re, I. 

The exception taken i n  the court below, and the facts ap- 
plicable thereto, appear in the opinion- Verdict of guilty, 
judgment, appeal by defendant. 
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Attomey General, for the State. 
Messrs. Bledsoe and Badger, for defendant. 

SMITH, C. J. The defendant is charged in  the bill of in- 
dictment in  two counts, one with stealing, the other with 
receiving, knowing to have been stolen, a gold watch and 
ten dollars in money from Augustus A. Catlett, and the jury 
render a general verdict of guilty. 

The only exception taken by the defeudant is to the ex- 
clusion of evidence in answer to a question propounded by 
him on the cross-examination of a witness. The  owner of 
the wtcI1 in delivering hisl testimony had stated that he  
had been drinking, but not to such an extent as to prevent 
him from knowing what he was qbout, and added, among 
other things, that he spent the night previous a t  the house 
of one Lou Hester, a colored woman. Anolhei. witness, one 
Charles Howard, was introduced, and testified to facts tend- 
ing to prove the offence, and upon the cross-examination 
was asked by the defendant if he knew the general char- 
acter of Lou Hester, and the answer being in  the affirma- 
tive, his counsel proposed farther to enquire if her reputa- 
tion was not that of a loose and abaudoned wornan. The  
evidence responsive to the question on objection was not 
received, and to this ruling the defendant excepts, and i t  is 
the only point brought up on the appeal. 

Lou Hester had not testified, and the use proposed to be 
made of the evidence was not disclosed when i t  was offered. 
This should have been made known, but as i t  was not, if 
the testimony was relevant and competent for any purpose, 
its rejection would be error. State v. Parish, Busb., 239 ; 
State v. Secrest, 80 N. C., 450. We are not able to see its per- 
tinency unless intended to impeach the witness Catlett, by 
showing his association with a profligate and corrupt wo- 
man, of which the simple unexplained fact of his having 
spent a single night under her roof would be very slight 
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evidence. But a fatal objection to its admissibility is that  
i t  is offered to prove an independent collateral matter affect- 
i n g  the credit of the witness, not elicited by an enquiry ad- 
dressed to him, but by the testimony of another person. 
Had  the iwpeached witness been interrogated as to this col- 
lateral fact, his answer would be conclusive, while if the 
question were allowed to be answered by another, a new 
issue would be opened and contradictory and corrobora- 
tive eivdence become admissible. I11 Clark v. Clark, 65 N. 
C., 655, PEARSON, C. J., thus explains the practice : When 
the cross-examination, instead of being general, descends to 
particldars, then the party is bound by the answer, and 
cannot be allowed to go into evidence aliunde to contradict 
the witness, for i t  would result in an interminable series of 
contradictions in  regazd to matters collateral, and thus lead 
08 the mind of the jury from the matter at  issue." Ihw- 
kins v. Pleasants, 71 N. C., 32.5 ; State v. Patterson, 74 N. C., 
157. As the answer of the assailed witness to such an  en-  
quiry is final, and hence may be received, so, as the answer 
of another may be controverted, i t  is inadmissible. This  is 
a well settled principle in the law of evidence. " I n  im- 
peaching the credit of a witness," says Mr. Greenleaf, " the 
examination must be confined to his general reputation and 
not be perrnit,ted as  to particular facts." 1 Greenl. Ev., 
5 461. 

The rule is very clearly and forcibly stated, and the rea- 
sons in support of it by HENDERSON, C. J., in Barton v. Mor- 
phis, 2 Dev., 520, thus:  When character is not in  issue bu t  
comes in question incidentally and collaterally, as that of a 
witness' does, the rule is, that specijc charges of criminal or 
corrupt acts are not to be heard to impeach it. Two reasons 
are given for the rule, either of which is, I think, sufficient. 
The first is, the number of issues suc l~  evidence is calculated 
to create, thereby consuming the time of the court and  ab- 
stracting the mind from the main issue. The  other is that 
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both the party and witness would almost always be wholly 
unprepared to meet and repel the charges. Bllt these reasons 
do not go to exclude proof of bad character by common re- 
port or reputation, for that is single in its nature and but one 
issue can arise upon it." The principle thus declared is 
recognized and approved by RUFFIN, C. J., in the subse- 
quent case of Bowney v. ~'Mwrphy, 1 Dev. & Bat., 82, and has 
been followed ever since. 

There is no error. This will be certified to the end that 
judgment be pronounced on the verdict, and other proceed 
iags be had according to law. 

PER CURIAM. No error. 

STATE v. ANDERSON DRAKX. 

Evidence- Confessions-Burglary. 

1. Where confessions are made by a prisoner ~ m d e r  the intlucnce of hope 
or fear, those subsequently made are presumed to proceed from the 
same influence; and until t,his presumption is rebutted by clear proof, 
the latter confessione, though induced by no immediate threat or prom- 
ise, are inadmissible-approving State v. Roberts, 1 Dev., 259. 

2. On trial for bnrglary it appeared that the prisoner was pursued by 
armed men, fired at  several times and arrested ; and in reply to a ques- 
tion then asked, the prisoner confessed the con~n~ission of the alleged 
offence. On the following clay, the prosecutor and others had an in- 
terview with him while he was fettered and in prison, when the pris- 
oner told how he broke into the dwelling house and stole the goods, 
&c., no threat or promise being made ; Held, that the confess~ons are 
not admissible. Bnt in such case, what was said by the prisoner as to 
his disposition of the stolen property, is admissible. 

(State v. DiZdy, 72 N. C., 326 ; Whitfield, 70 N. C., 356 ; Roberts, 1 Dev.? 
269 ; Lindsey, 75 N. C , 499, cited and approved.) 
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INDICTMENT for Burglary tried a t  Fall Term, 1879, of 
MCDOWELL Superior Court, before Schenck, J. 

The prisoner was serving out a term of imprisonment a t  
hard labor imposed upon his previous conviction for a crirn- 
inal offerlee, and had been sent with other convicts to work 
on the Western North Carolina railroad. H e  escaped from 
the stockade in which the convicts were kept at  night, and 
committed the alleged burgiary. Judgment was pronounced 
upon a verdict of guilty and the prisoner appealed. 

Attorr~ey Geneml, for the State. 
Messrs: D. G. Fowle arid 14'. W. Wilson, for prisoner. 

ASHE, J .  There were several exceptions taken to the ruling 
of His Honor i n  the course of the trial, only one of which is 
necessary to be considered in the view we take of the case. It 
was in evidence that the dwelling liouse of D. A. C. Salsbury, 
near Old Fort, had been broken open on the night of the 
fifteenth of June, 1879, and robbed. On the trial it was 
proposed by the state to prove the confessions of the prisoner, 
which was objected to by the prisoner's counsel. In order 
to determine the admissibility of the evidence the jury were 
required to retire while the court heard the evidence touch- 
ing the character of the confessions. One Hallyburton 
was then introduced as a witness by the prisoner, who testi- 
fied that on Mouday after Friday when the alleged burglary 
occurred, he with others went to a negro house in Morgan- 
ton to arrest the prisoner ; that the prisoner in coming to 
the door was told, " You are our prisoner "; that the prisoner 
slammed a door and jumped out of a wil~dow and Aed ; that 
some ten or twelve shots were fired at  him, but none of them 
took effect, and that he was overtaken and captured without 
further resistance ; that when overtaken he was asked, " are 
you the negro that  broke into Salsbury's house," and he 
answered, " Yes." He was then put i n  jail until noon, the 

38 
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capture being early in  the morning; and in  the evening, 
Hallyburton put a hand cuff on hirn and fastened the cuff 
to a seat in the car, and carried him to the stockade. That  
no promises were made to the prisoner nor any inducements 
offered him to confess, and that no threats were made to him 
a t  ally time, nor any conversation had with him on the way 
to the stockade. The  prosecutor, Salsbury, then testified 
that  on the next day he and one Crawforti went to the stock- 
ade and asked to have an interview with the prisoner, when 
Mr. Troy, the superintendent of convicts at  that point, sent 
for the prisoner and he came to the  stockade fettered with 
his stockade shackles. Mr. Troy said, " Anderson,'Mr. Sals- 
bury wishes to interview you; sit down." The prisoner sat 
down and Mr. Salsbury asked, " What did you do with 1ny 
overcoat." The prisoner's counsel here objected to the tes- 
timony, but the jury were ordered by His Honor to be re- 
called into the court house, and the objection of bhe prisoner 
being overruled, the witness Salisbury was then allowed to 
proceed with his testimony to the jury, whicli was to the 
effect that prisoner told him in reply to his interrogatory, 
that he had traded his overcoat to one Grier, and then re- 
lated how he had prized open the window with an axe, and 
took the overcoat and vest, and had then gone u p  stairs and 
entered the back chamber and stolen the pants and then 
.went down stairs, unlocked the back door and left. 

We are of the opinion the confessions of the prisoner 
should not have been received. The confessions of a pris- 
oner, to be competent evidence 011 a trial for murder, must 
be voluntary. State v. Dildy, 72 N. C., 325. " Such is the 
abhorrence of the common law," said Chief Justice PEAR- 
SON in the case of State v. Whitfield, 70 N. C., 356, " in  respect 
t o  extorting confessions, that  i t  is a settled rule no confes- 
sion of one charged with crime shall be admitted in  evi- 
dence against him, when i t  appears that the confession was 
made by reason of hope or fear." 
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If then it can be inferred that either of these emotions 
operated on the prisoner to induce him to make the confes- 
sions testified to by the witness Salisbury, they were clearly 
inadmissible. What are the facts? The prisoner was pur- 
sued by armed men,  how many does not appear, but by sev- 
eral ; and he is fired a t  ten or  twelve times before he is over- 
taken, and then he is asked, "are you the negro who 
broke into Salsbury's house? " H e  answered, "yes." Can 
i t  be doubted but that that answer was given under the in- 
fluence of fear? We cannot imagine any circumstance 
more calculated to excite the fears of a person than that  he 
should be eagerly pursued by a band of armed men, who 
while in  the hot pursuit discharge a t  him ten or a dozen 
firearms. 

The case of State v. Diidy, sxpra, is similar, but not so 
strong in its facts as this case. There, the prisoner was try- 
ing to escape and was twelve miles away when he was over- 
taken by three armed men who were in  pursuit, and when 
asked by them, " what are you doing here? " he answered, 
"just mdcing  about." H e  was then asked, "what made 
you kill Charles Gay ? " The answer to this question was 
objected to by the prisoner's cour~sel on the gro~ind  that i t  
must appear to the court that the answer was extorted by 
undue influence or terror, ba t  His  Honor overrnled the ob- 
jection, and the witness then testified that the prisoner in- 
quired, " is he deczd?" To which witness replied, " you 
ought to know he is dead when you killed him." The wit- 
ness then under objection was permitted to give the confes- 
sions of the prisoner as the facts of the homicide. The pris- 
oner was found guilty, but this court awarded him a aenim 
de novo on the ground the confession was not vnluntary. 

To admit  the prisoner's confession under the circum- 
-stances disclosed in  our case, would do violence to the well 
settled principles of the common law, that 110 confession of 



596 I N  THE SUPREME COURT. 

a person s l d l ' b e  used against him when elicited by induce- 
ments or  threats, or by the influence of hope or fear. And 
i t  is as well settled that where confessions have been made 
under either of such influences, confessions subsequently 
made will be presumed to proceed from' ths snme influence, 
until the contrary be shown by clear proof. While thispre- 
sumptiou remains unanswered, tl~ese latter confessions, 
though induced by no immediate threat or promise, are not 
admissible evidence. State v. Roberts, 1 Dev., 259. Under 
this authority the confession made the next day after the 
arrest to Mr. Salsbury was inadmissible. If Mr. Troy, the 
person i n  authority over the prisoner, who was then present, 
had put him upon his guard or had given h im a proper 
caution, the corlfessions then made might have been consid- 
ered voluctary, and therefore admissible. But when the 
prisoner is brought into the presence of Salsbury and the 
others, he is told by Mr. Troy, "sit down ; Mr. Salsbury 
wishes to irlterview you." Although there was nothing 
harsh in  the treatment, i t  was not calc~llateit to  reamxre the 
prisoner or dissipate the fears excited by the violent and 
alarming circumstances attending hisarrest on the previous 
day. What was said by the prisoner i n  reference to the 
person who had the overcoat of Mr. Salsbury, (that much 
of his confession) was admissible, but the rule is i t  must be 
strictly confined to such confessious. State v. Lindsey, 78 
N. C., 499. 

PER CURIAM. Veni~e de novo. 
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STATE V. NILES HINSON. 

Evidemw-Loaded Pistot-Practice. 

1. 011 trial of ail intlictment under the act of IS'i7, ch. 4, Poi* shooting at 
a railroa,l car, proof that the pistol discharged by defrndant was IoaclctP 
or that the car was s t r ~ ~ c k  is not necesw-y to a conviction. If it he 
u~lloaded ant1 this is relied on as a defence, the fact mr~s t  be shown by 
the clefenclant. 

2. An exception not take11 in  t h e  count below c a m o t  first be taken i n  
this conrt. 

(State v. Cherry,  11 Ired., 47.5 ; NyerJield, Phil., 10s ; B a l l n ~ d ,  79 N, t., 
627 ; Secwst ,  SO N. C , 470 ; G ~ e e n  v. Collins, 6 Ired., 139; Willinmso?% 
v. Gu'alzul Co., 78 N. C., 1 3 ,  cited awl  approved ) 

I X D I C T ~ I E N T  for a Mjsdemeanor, tried a t  Fall Term, 1879, 
of AXSON Superior Court, before Seyrnou~, J. 

The opinion contains the facts. Verdict of guilty, judg- 
ment, appeal by defendant. 

Attorney General, for the State. 
Messrs. Q. I7 ~Ytrong and Gray & Stamps, for defendant. 

SIIITH, C. J. The bill of indictment drawn under the 
act of Decem:)er 5th, 1876, charges the defendant with the 
offence of unlawfully, wilfully and feloniously shooting with 
a pistol, a bullet " at, against, and into a railroad car on the 
Carolina Central Railroad " while in  motion, with intent to 
injure the same, and on the trial he was found guilty. The  
act declares " that if any person s1.1nll cast or t111 ow or shoot 
any stone, rock, bullet, shot, pellet or other missile at, against 
or into any railroad car, locomotive or train while the said 
car or locomotive shall be in progress from one station to 
another, or while the said car, loco~notive or train shall be 
stopped for any purpose, with intent to injure said car, locn- 
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motive, or any person thereon or therein, the person so 
offending shall be guilty of a misdemeanor," &c. Acts 
1576-'77, ch. 4. 

The  evidence m7as, that while t t ~ e  passenger train was 
moving from the station at  Lllesville on its way to Wilming- 
ton, the defendant, a t  twenty-five yards distance, with a 
pistol i n  his halid pointing a t  the passing cars, exclaimed, 
" hello train," and fired three times. No other testimony 
was offered. The defendant's counsel asked the court to 
charge the jury that there was no  evidence of the pistoi's 
being loaded, and they should acquit. The  court declined 
to give the instruction and the defendant excepted, and this 
is the only exception presented in the record. There is no 
error. 

I t  was properly left to the jury to infer that the pistol was 
loaded m ith shot as well as with powder from the explosions 
and the use made of the weapon. I t  may be assumed when 
a gun or pistol is intentionally aimed a t  'a person within 
striking distance, that i t  is charged and capable of inflicting 
illjury, for the very act of presenting and pointing i t  is a 
declaration to that ef ict ,  meaningless without it. I f  the 
pistol be unluaded, and this is a defence in an indictment 
for an assault, the fact must be s h o r n  by the party charged. 
Xlcrte v. Cherry, 11 Ired., 475; State v. iW'erfield, Phil., 108. 
The  same rule of evidence is applicable to the present case. 

I t  was argued before us that the allegation being that the 
bullet was discharged "at, against and into the car," and 
not in  the disjunctive, must be strictly proved, and in the 
absence of evidence that the car was struck, the defendant 
should be acquitted. The point was not made in the court 
below, and i t  is a settled practice, repeatedly declared, that 
an  exception of this kind cannot be first taken in this court. 
Green v. Colhs, 6 Ired., 139; Williamson v. Canal Co., 78 N. 
C., 156 ; State v. Ballard, 79 N. C., 627 ; State v. Secrest, 80 N. 
C., 450. 
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Bnt we are not prepared to concede the correctness of the 
proposition that proof of the hitting of the cars is necessary 
to a conviction. If the fact may not be inferred, as the 
offence under the statute is complete and in  no sense 
changed by evidence that the car aimed a t  was actually 
stricken by the missile, the jury were warranted in rendering 
their verdict, and it will not be disturbed. 

PER CURIAM. No error. 

STATE v. RICHARD CROCKETT. 

Evidence-Statement of Third Persons-Pmctice. 

I. Statements of a bystander charging a defendant with crime, ~vheln 
made in his presellce and undenied by him, are evidence against such 
defendant. 

2. Exceptions based upon an alleged variance between the charge and 
the evideiir,e will not be heard for the first time 011 appeal ; they shoulcl 
have been mscle in apt time on the trial. 

[State v. Bullard, 79 N. 6.. 627, cited and approved.) 

I INDICTMENT for an Assault upon and resisting an officer, 
tried a t  Special Term, 1850, of WAKE Superior Court, before 
Awry, 3. 

The facts appear in the opinion. Verdict of guilty, judg- 
.merit, appeal by defendant. 

Attorney General, for the State. 
Messrs. Bledsoe & BZedsoe and J. C. L. Harris, for defend- 

ant. 

1 SMITH, C. J. The defendant is charged in a single count 
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with assaulting arid beating one George Lane, an acting 
deputy of the sherriff, with intent to resist the officer and  
prevent his own arrest for an unlawful assault upon his 
wife committed in presence of said officer, and upon his trial 
mas found guilty. No complaint was made of the instruc- 
tions given the.jury, and no others asked. 

The only point presented in t l ~ e  case which accompanies 
the appeal is the admissibility of certain declarations made 
to Lane by a brother of the defendant. The  material facts 
testified to by L m e  and others, bearing upon the question, 
are these : Lane, who resides about two hundred yards from 
the house of the defendant, heard the sound of blows stricken 
and cries of defetldai~t's wife, whose voice he recognized, 
proceeding from that direction, and went over to the gate 
near the house, met the defendant arld asked to be allowed 
to enter. Thid was refnsed, and thereupon a brother of the 
defendant, also at the gate, said to Lave, in  the presence and 
hearing of the defendant, '' Dick," meaning the defendant, 
" is a bad man ; lie has been beating his wife ; he will kill 
he r ;  you had bet,ter take him up." To this no answer or  
explanation was made. The evide~ice of tbese declarations 
was objected to by the defendaut'a couusel, but received by 
the court. I n  consequence of these representations and ap- 
preher~sions expressed by the brother, Lane entered and 
undertook to make the arrest, but waa forcibly resisted and 
prevented from doing so. Subsequently Lane procured a 
warrant, surrounded the house, which the defendant had 
closed u p  and locked, with a posse surntuoned to his assist- 
ance during the night. And the next morning, Laue, after. 
reading the warrant to the defendant, again endeavored to 
make the arrest and took hold of his person, but tbe latter 
a g ~ i n  resisted, and forcibly threw off the officer. 

No grounds are assipued for the rejection of the evidence 
and we see none curselves. I t  was both competent and per- 
tinent; competent in the absence of contradiction, as an ad- 
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rnission of the defendant to be considered and weighed by 
the jury;  pertinent, as influen~ing the action of Lane, and 
showing the need of prompt interposition. The law and 
practice are two well settled and uniform to require citation 
or reference in support of the rulirlg of the court. 

The argument before us for the defendant wits based upon 
a n  alieged repugnancy between the averment in  the bill 
that the beating of tlie wife was in  presence of the officer, 
and the evidence that i t  occurred while he was two hundred 
yards distant. I f the  exception has force i t  should have been 
taken 011 the trial and an acquittal demanded because of the 
variance, and i t  cannot be allowed to be taker] for the first 
time in this court. We cannot depart from a rule so salu- 
tary and useful in itself, a n d  sanctioned by long usage. 
State v. Ballard, 79 N. C., 627. Nor are we disposed to con- 
cede the proposition that the offence was not perpetrated in 
the presence of the officer, in the sense that i t  became his 
ciuty to interfere and protect a defenceless woman from the 
further violence and fury of an angry husband, which, as  a 
brother feared, might lead to a fatal result. 

The alleged repugnancy of a needless averment, not de- 
scriptive of a constituent of the offence charged, which was 
assaulting and resisting the officer, but of matter outside 
and entirely immaterial, ought not to have been allowed, 
had the objection been &&en in time to prevent the finding 
of tbe jury. There is no error, and this will be certified to 
the end that jndgmeilt be pronounced on the verdict, and 
i t  is so ordered. 

PEE CURIAM. No error. 
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STATE v. J. W. BAXTER. 

Evidence - Trial, examination of witq~esses-Larceny- J7ariance. 

1 On trial of an indictmeut for critne, evidcnce tending to show the guilt 
of another in its cotnniission does not disprove the crimitlality of the 
party cl~arged, and is therefore illcompetent, unless the evidence in]- 
plicatiug that other shows that his guilt is inconsistent with the guilt 
of the defendant. 

2.  I n  such case, where the defendant proposed to prove that the prose- 
cutor's agent, who got up the evidence in snpport of the indictment 
but hin~self was not examined as a witness, "sent :L proposition to de- 
fendant, what that proposition was, and the defenclant7s answer," and 
the  conrt refused ; Held, no error. 

3. The fnilrirc of the solicitor to examine a certain person as a witness 
for the prosecution cannot be asqignecl for error by the acct~sed. The 
introduction a ~ d  cxaminatioa of state's witnesses rest in his di*c~etion, 
the exercise of which will not be interferrecl with unless in n case of 
abuse. 

4. Where on trial for larceny, no question is made as to the ownership of 
the property allcgecl t o  hare b w n  stolen, a11 exception taken for the 
first time in this court that therc was a wriance between the allegation 
and the proof, will not avail the defendant. 

(Stcxte v. White, GS N. C. 158 ; Bishop, 7 3  N .  C., 4 4 ;  Eaynes, 71 N .  C., 
70;  Davis, 77 N.  C , 483;  X a ~ t i n ,  2 Ired., 101; &emart, 9 Ired., 34'2 ; 
Pewy, Bush., 330;  Hill, 79 N. C., 656, cited and approved.) 

INDICTMENT for Larceny, tried at Fall Term, 1879, of 
CLEAVELAPITD Superior Court, hefore Buxton, J 

There was a verdict of guilty, and from the judgment pro- 
nounced the defendant appealed. 

Attorney General, for the State. 
Messrs. W. P. Bynum and Hoke &- Hoke, for defendant. 

SMITH, C. J. The defendarlt is charged wi th  stealing 
money of the value of ten dollars i n  four counts contained 
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in the indictment, describing i t  separately as the property 
of L. W.  Sanders and others, P. S. Raker and others, the 
Southern Express Company, and of persons unknown. 
There was no dispute as to the ownership of the money, and 
on the trial the jury reudered a general verdict of guilty. 
Three exceptions were taken by the defendant's counsel to 
the rejection of evidence offered : 

1. The evidence tended to show that a package of money 
had been sent by Sanders 62. Blackwood from Charlotte 
through the Southern Express Company to Dilling &Baker, 
a t  King's Mountain station, and was there received by the 
agent and locked up in  an iron safe for delivery the next 
morning. The  agent put the key in his pantaloons.pocket, 
undressed and went to bed, leaving in an adjoining room 
the defendant and Nelson Falls, a colored boy about fifteen 
years of age, and one other person. During the night the 
key was take11 f ro~n the agent's pocket, the safe opened and 
relocked, and the package of five hundred dollars stolen. 
Soon after, the key was fouud on the ground about fifty 
yards west of the station house by one John Harman, who 
pointed out the place to the agent. During the examina- 
tion, the defendant's counsel proposed this question to the 
witness : " Was the key found where the boy Nelson said i t  
was ?" The  questiou was excluded. The  declaration is 
offered as a fact showing that Nelson knew where the miss- 
ing key was, and must have been cognizant of the theft, and 
therefore he and not the defendant was the guilty party. 

We think the evidence was incompetent. The  issue before 
the jury was as to the defendant's guilt, and this  nus st be 
affirmatively proved by the state to warrant a verdict 
against him. Evidence tending to show the guill  or corn- 
plicity of another in the commission of the imputed offence, 
does not disprove the criminality of the defendant, and if 
received would direct the attention of the jury from theissue 
on trial to another and dieerent inquiry, and  thus open the 



604 I N  THE SUPREME COURT. 

door to other corroborative and rebutting testimony. The  
objection to such practice is manifest. The  evidence to be 
admissible must not only implicate another, but his guilt, 
as in  a case of disputed identity, must be inconsistent with 
that of the defendant. This statement of the law is, in  our 
opinion, supported by the adjudicated cases. 

Thus the suspicious conduct of one not on trial, his 
pointing out the place where he put the stolen tobacco, and 
his subsequent flight, in  the nature of the confc>ssion of the 
crime, were ruled out when offered in exculpation of the 
defendant, the court saying, " there is nothing in the acts 
or declaration of Brett inconsistent with the guilt of the de- 
fendant; both may have been guilty." State v. Wl~ite, 68 N. C., 
158. So in State v. Bishop, 73 N. C., 44, where the offenceof 
larceny was also charged and similar testimony pointing to 
allother as  the criminal, was offered and refused, the  court 
declaring that " Bryant's guilt or innocence was not neces- 
sarily connected with the guilt or innocence of the defend- 
ant. The crime charged upon the defendant might be as 
readily committed by many as by one. Both might be 
guilty with entire consistency. Proof of the guilt of Bryant 
would therefore not tend to establish the irinocence of the 
defendant." The cases cited by the defendant's counsel 
(State v. Haynes, 71 N. C ,  79 ; Sfate v. Davis, 77 N. C., 483) 
are i n  harmony with this view of the law. 

2. A charge bad been made and a warrant taken out 
againt Nelson for the same offence and dismissed, and the 
witness who prosecuted it was asked, " What statements 
were made to you by Nelson that induced you to take out 
the warrant against him?" This question was ruled out, 
and properly ruled out for the salne reasons as the preced- 
ing question. It was a proposition to prove the criminality 
of Nelson by his own declaration, without the support of 
any co-inciden t, extranecus fact. The dezlaration is but 
hearsay, not under oath, and irrelevant to the issue. 



JANUARY TERM, 1880. 60 5 

3. The defendant proposed to prove by his father that 
one Alley, a detective in the service of the Express Company, 
sent a proposition to the defendant, and to show what that 
propositton was, and the defendant's answer. Alley had not 
been examined. The evidence was not received. I n  the 
argument, its admissibiiity is put 011 the ground that  the 
Empress Company, being responsible for the loss, is prose- 
cutor, and the acts and declarations of its agent in  the pros- 
ecution are competent as proceding from an  adversary party 
For this is cited one of the responses given b j  the judges to the 
questions propounded by the House of Lords in  the Queen's 
case, 6 E. C. L. Rep., 112. The  proposition is not supported 
by the reference, and the opinion of the judges is thus con- 
densed in a head rlote : "If on the trial of an indictment for any  
crime, evidence has been given upon the cross-examination 
of witnesses, examined in chief' in support of the indictment 
from which i t  appears that A. B. (not examined as a witness) 
has been employed by the prosecutor as an agent to procure 
and examine evidence and witnesses in support 04 the in- 
dictment, the party indicted is not permitted to examine 
G. H. as a witness to prove that A. B. has offered h im a 
bribe to induce him to bring A. B. papers belonging to the 
party indicted, G. H. not having been examined as a 
witness in support of the indictment." XTe are unable to 
see any ground upon which such a conversation as was pro- 
posed to be shown could be received from the defendant 
unless the agent had been examined,:and then only to dis- 
credit his testimony. 

4. The defendant also contended that be mas entitled to a 
new trial because the solicitor had failed to supply a missing 
" l ink i n  the chain of evidence " in not introduciug Nelson 
as a witness for the state, who had been in  attendance on 
the trial, while the other persons present in  the room on the 
night of the larceny, when the express agent retired to bed, 
had been examined. If any unfair advantage was taken of 
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the defendant (of which we see no evidence) during the 
progress of the trial, we must assume it would have been 
corrected or  remedied by the presiding judge, to whom the 
power is confided, and his refusal to grant a new trial for 
matters resting in his own discretion is not reviewable in 
this court,. The introduction and exag1&tion of witnesses 
are left to the discreet judgrnerit of the offiver who conducts 
the prosecution for the state and his own sense of official 
duty, and the col~r t  will not interfere with or control the ex- 
ercise of that discretion, unless perhaps in  a clear case of 
abuse. State v. Martin, 2 Ired., 101 ; State v. Stewart, 9 Ired., 
342 ; State v. Perry, Kusb., 330; State v. Haynes, supra. 

5. I t  is insisted in the argument that the allegations i n  
two of the counts, in  orie of which the money is charged to 
be the property of L. W. Sanders and others, and i n  the 
other, of P. S. Baker and others, are unsupported by the 
proofs that there was in both cases but a single additional 
owner. State v. Hill, 79 N. C., 656. Several answers may 
be made to the objection. 1. Tile case shows that no ques- 
tion was made in regard to the allegation of property. 2. 
The variance should have been taken advantage of on tba 
trial and by a verdict of acquittal. 3. The second count, is 
supported by the evidence, and defects in  the others become 
inlmaterial. 4. The objection cannot be made for the first 
time on the appeal, and i t  is not founded on an error i n  law. 

Upon a careful exauinatiou of the record we find no er- 
ror, and this will be certified that judgment may be pro- 
nounced on the verdict. 

PER CUHIAM. No error. 
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STATE v. FRANCIS HOLMES. 

Fabe Pretense- Dtfccti~e Jndictm ent. 

An indictment under Bat. Rev., ch 32, 4 67, charging that clefenilant 
"did clesigncdly, ~~nlawfol ly and falsely pretend that a horse in his 
possession was souiicl and healthy, whereas in truth and in fact the 
said horse was not so~ind 2nd healthy, well knowing the same to be 
false," by which he obtained goods of another with intent, &c., is de- 
fective. There is no averment of any ficlse pretense, bnt only of ,z 

falsehoocl or false affirmation. 

(State v. Phifer, 65 N. C., 331 ; King, 71 N. C , 177 ; Jones, 70 N. C.. 731; 
Y o u n g ,  76 N. C., 9318: Lanzbcth, 80 N. C , 393, cited ancl approved ) 

INDICTMENT for obtaining goods by False Pretences, fried 
a t  October Term, 1579, of NEW HANOVER Criminal Court, 
before Meares, J. 

The bill of indictment is as follows: The  jurors for the 
state upon their oaths present that Francis Holmes, late of 
the courty of New Hanover, with force and arms at  and iu  
said county, on the first day of January, A. D. 1879, did de- 
signedly, unlawfully and falsely pretend to one Remus 
Thomas, that a certain horse then in his possession was 
sound and healthy, and that there was notllir~g the mtt ter  
with him, whereas in truth ancl in fact the said horse was 
not sound and healthy, but was perfectly unfit for use, well 
knowing the same to be false, by color of which said false 
pretense, he  the said Francis Hollnes did then and there 
unlawfully and designedly obtain of the said Relnus Thomas 
one horse of the value of twelve pence, the property of the 
said Remus Thomas, with intent then and t h ~ r e  to cheat 
and defraud the said Relnus Thonias, to the great damage 
of the said Rernus Thomas, against the form of the statute 
in such cases made and provided and against the peace and 
dignity of the state. 



60s I N  THE SUPREME COURT. 

- 
STATE 2.. EIOLMES. 

There was a verdict of yuilty. The defendant obtained a 
rule for new trial, the rule was discharged arid he then 
moved in arrest of judgment, and that niotion was over- 
ruled, from wllich ruling he appealed. 

Afto~ney Gcncml, for the State. 
No counsel for defendant. 

ASHE, J. It is unnecessary for us to consider the ques- 
tion of new trial as we are of the opinion that  there was 
error in the ruliug of the court be lor^ on the motion in ar- 
rest of judgnlent. 

The deftndant is indicted under section 67, cl~apter  32, 
B~tt le 's  Revisal. There have been a good many  cases de- 
cided by this court cf indictments under that section, and 
while there has been some differences in the interpretations 
given to it, the court seems to have settled down upon the 
caFe of the Stale v. Phife~, 65 N. C., 321, as giving the true 
construction of what is meant by false pretenses. I n  that 
case RHADE, J., in  an able and well considered opinion, held 
the " rule to be that a false represeutation of a subsisting 
fact, calculrtted to deceive, and which does deceive, and is 
intended to deceive, whether the representation be i n  writ- 
ing or words or in acts, by which one Inan obtains value 
from another, without compensation, is a false pretense in-  
dictable under our statute." And this case llas been followed 
and cited will1 approval by the cases of State v. h7ing, 74 K. 
C , 177 ; State v. Jones, 70 N. C., 75 and State v. Young, 76 N. 
C., 258. This cnnstructiorl is fortified by the authorities of 
Archbold and Bishop who hold that an  opinion, a false- 
hood, a false excuse or false affirmation is not a false pre- 
tense in the meaning of the English statute of 30 Geo. 11, 
which is similar to ours, but tbat there must be a false rep- 
resentatiou of an existing fact made for the purpose of in- 
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ducing the prosecutor to part with his property. Arch. Cr. 
Pl., 246, a ;  Bish. Cr. Law, $ 9  408,431. 

For instance, if a man falsely pretends that he is the ser- 
vant of another and has been sent by his master for certain 
goods, and obtains them; or one buys goods from a mer- 
chant and says he has no money with hitn, but has a de- 
posit in  bank and g i ~ e s  a check for the price, and i t  tu rns  
out that he has no money there ; these and such false repre- 
sentations of existing facts are what is meant in the statute 
by false pretences, and they must be set forth in  the indict- 
ment with sumcient certainty, and some or all of them must 
be negatived by specific averments. Arch. Cr. PI., 246-'47. 

I n  this indictment there is no averment of any false pre- 
tense, but only of a falsehood, a false affirmation, for which 
the defendant is liable in a civil action. If such a falsehood 
were indictable, then, instead of all the actions which have 
been brought for deceits and false warranties, the defendant 
should have been indicted for obtaining goods or property 
by false pretences. 

I n  Lambeth's case, 80 N. C., 393, the judgment was arrested 
by the court upon the ground of uncertainty in  the aver- 
ments of the bill of indictment, but even in  that case if the 
particulars on which the horse was alleged to be not "al l  
r ight"  had been specifically arid definitely set forth, t he  
judgment should have been arrested for the reasons assigned 
in  this opinion. 

Error. Reversed. 



610 I N  THE SUPREME COURT. 

STATE v. ANDY DATTIS nncl otl~ers.  

Fine and Costs-Personcd _vropert?/ exemption ?tot liable for. 

One  co~nmitted for the fine ant1 costs of :I crinlinnl prosecrrtion, after re- 
mxining in j:iil twenty claps, may be tlisclrnrged upon taking t,lle oath 
prescribed ill Rat. Rev., ch. 60, 5 31, that he has IIO rstxte above his 
persouill property exclmption. 

(State v. Mun?~el, 4 Dev. & Bxt., 20 ; CImnatEy. 7S N. C . ,  579, cited ant1 
approved.) 

T K D I C T S ~ ~ ~ N T  for a n  Affray, tried a t  Fall Term, 1879, of 
WACTAUGA Superior Court, before Xchei~cl'c, J. 

T h e  defendant was convicted of  a n  affray with one Sarn- 
uel Brewer, alid after sente1;ce of a f ne of ten dollars and 
costs, a n d  corntnitted until  the  fine and  costs were paid,  ap-  
plied to take the oath of insolvency prescribed in section 31, 
cljapter 60, of Battle's Revisnl, the  ten days' notice having 
been waived by the sheriff :tnd otlrer officers of the  court. 
I t  was admitted by the defendant tha t  he  owned personal 
property, bu t  not to the  value of five hundred dollars, a n d  
upon his r e f ~ ~ s a l  to surrender the  same for the  payment of 
t h e  fine and costs, the  solicitor ohjected to his taking the 
oath ; and the court, holding tha t  the constitution only ap- 
plied to debts incurred by civil contract, and executions on 
such actioiis were alone contemplated by the constitution, 
and the refusal to pay the fine subjected the defendant to 
imp;isonixent as i n  bastardy cases, refused to allow the de- 
fendant to take tlie oath, unless he  surrendered his personal 
property, and from this ruling the defendant appealed. 

Attorney General, for t h e  Stzte. 
No conusel for defendants. 

ASHE, J. The case presents t h e  qucstion whether a de- 
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STATE V .  DAVIS. 

fendant, convicted in a criminal prosecution and sentenced 
to pay a fine and be committed until the fine and costs are 
paid, is entitled to his homestead and personal property ex- 
emptions against such judgment. The law applicable to 
the case is to be found in Battle's Revisal, ch. 60, act of 
1368-'69, as  amended by the act of 1573-'74. I t  is there 
provided that " every person committed for a fine and costs 
of any crin~irlal psosecutioi~, after remaining in prison for 
twenty days, upon ten days91otice of the time and place of 
filing his petition, to be served on the sheriff or other officer 
by whom 11e was com~aitted, might apply by petition to the 
court where t1.e jrtdgnler~t against him was entered, praying 
to he brought before such court at  the time aud place named 
in the petition, and to be discharged upon taking the oath 
prescribed in section 31 of that chapher. It is further pro- 
vided in section 30 of the act that " at  the hearing of the 
petition, if such prisoner have no aisihb edate, and take the 
oath prescribed in the next section, the clerk of the superior 
court o r  justice of the peace before whom he is brought, 
shall administer said oath or affirnlation to him and dis- 
charge him from imprisonment." The  oath referred to is 
a s  follows : " H --- do solemn!y swear that I have not 
the  wort11 of one dollar on a n y  worldly substance above 
such exemptiouz as is a W o ~ e d  to we by lmu, and that T have not 
a t  any time since my impriso~rnent ,  or lwfore, directly or 
indirectly, wld or assigned or otherwise disposed of, or made 
over in trust for myself or my family, any part of m y  per- 
sonal or real estate, whereby to have or  expect any benefit, 
o r  to defraud any  of my creditors" 

I t  must be admitted, the question is not free from doubt. 
There seems to he a contradiction in  the description of the 
person who may take the oath, to-wit, a " prisoner having 
no visible estate," and  the provision in  the oath prescribed 
" that he h m  not the worth of a dollar above the exemption 
a s  may be allotted him by lsw." The  most ~easonable con- 
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skruction is, that i t  means having no visible estate of t h e  
value of one dollar above his exemptions. But what exemp- 
tions ? If the fine imposed by the sentence of a court as a 
punishment for the offence of which a prisoner has been 
convicted in a criminal prosecution, is a debt, he wouEd be 
most clearly entitled to withhold persmal property to the  
amount of five hundred dollars as guaranteed by article ten, 
section one of the constitution ; aad if he had no personal 
property in excess of that  amount, he should be admitted 
to  take the oath and be discharged. But a fine is not a 
debt, as has been expressly decided in the case of the 8t'tcc.e v. 
Jlanuel, 4 Dev. cSt Bat,, 20, and Slate v. C'unnady, 78 N. C. 
539. 

Xt is manifest, however, that it was in  the cnutemplation 
of the legislature to allow some exen~ptiori to a prisol~er com- 
mitted in default of payment of a fisie imposed by the sen- 
tence of a court in a criminal prosecution. I t  was the law 
before the adoption of the ronstitution of 1868. In  section 
one, chapter 59, of the Revised Code, i t  was provided that  tb 
person committed for the fine and cwts of any criminal pros- 
ecution,after remaining in jail fi;r twenty days and giving t b s  
notice therein required, might be discharged upon taking the  
oath that he was not worth ten dollars, either in  debts owing 
to him or otherwise,over and above the articles exempted by 
law from sale under execution. The  oath prescribed in  
Battle's Revisal is substantially the sttrnc wi th  that. The 
only materid change is the phraseology used in regard to 
the exemptions. The person taking the oath prescribed in  
the Rsvised Code was entitled to reserve his exemption un- 
der the act of ISPS, and in  taking that required in Battle's 
Revisal he must be entitled to the exemption given by 
article ten, section one, of the constitution, or he is entitled 
to no exemption whatever ; for that was the only exemptiou 
of personal property which any one could claim by law a t  
the time that oath was prescribed by the act of 1869 against 
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a debt contracted after the adoption of the constit~ztion of 
1868. And it is reasonable to suppose that the modification 
of the oath resulted from a purpose in the legislature to 
adapt I t  to the ellange made in  the exemptions by the new 
constitution. Althougli a fine is nota  debt. from the collec- 
tion of which property was exempted by the constitution, 
yet i t  was perfectly competent for t41e legislature to provide 
that a prisoner committed for default in paying the fine and 
costs i n  a criminal action, might be discharged on taking 
an oath that he was not worth more than Eve hundred dol- 
lars. In this view of the case i t  matters not whether a fine 
is a debt o r  punishment! the Zefen'dant was entitled to an 
exemption of five hundred dollars9 worth of pertjonal prop- 
erty. We have considered this qu'estion not because i t  
necessarily arose in the case, but for the reason that  it ap- 
peared from the record the case was made up with the view 
of having the questien decided by this court-whether the 
defendant was entitled to his discharge without surrender- 
i ng his property. 

13ut the defendant was not entitled to his discharge upon 
a different ground. H e  had not remained in jail the twenty 
days which the law requires before he can take the benefit of 
the act provided for his relief. I n  default of his paying the 
fine, he should have remained in  jail twenty days, and then 
have given the ten days' notice required by the act, unless 
the notice was waived by the oBcers to whom i t  should be 
given. But the officers could not waive the imprisonment, 
nor had the judge the power to dispense with it. Whether 
the defendant had property or not, he must remain i n  jail 
the twenty days or pay the fine and costs. The  law is irn 
perative. There is nn error. Let this be certified. 

PER CURXAN. Nor error. 



614 I N  THE SUPREME COURT. 

STATE v. LEAKY SHEPARD. 

Forcible Ent~y-Presence and Possession P~oprietor. 

1. in an indictment for forcihle entry, it is not necessary to crlnlge or to 
show that the proprietor was ill tile house or preselit a t  the time of 
violent tlisposses&m. 

8. If one leaves his ilwelli~tg honse, for a merely temporary purpose, in 
charge of a menibcr of the family, lie cannot be said in ldw to have 
quit the possession, so as to make the ulilanful eutry of a trespaqser art 
entry it] his absellee. 

(Stale v. E 'o~ t ,  4 Dcv & Rat , I92 ; CuWwelE, 2 Jones, 468; Walker, BO 
Ired., 234; 12oss, 4 Jones, 315, cited and approved.) 

IXDICTNENT for Forcible Entry, tried a t  Fall Term, 1879, 
of MADISON Superior Court, beforr Gmves, J 

The indictment charged the female defendant and others 
with the offelice of forcible entry, and the grand jury found 
a " true bill" as to her alone. She was collvicted on the 
trial and appealed from the judglnent pronounced. 

Attorney General, for thc State. 
Messvs. 1K E. C'cirter. and  J. M. Guclger, for defeudaut. 

SMITH, C. J. The defendant is charged xi th forcibly en- 
t e r h g  the d ~ e l l i r l g  house of one Matilda Norton and expell- 
ing her tl~erel'rom, and upon her trial was found guilty. 
The  facts testified to, so far as material to a proper under- 
stallding of the points presented in the appeal, are these : 
The  dwelling house was occupied by the said Matilde, and a 
claugt~ter-in-law resided with her. During her temporary 
absence, the daughter-in-law remaining a t  borne, the de- 
f2ndnnt pushed open the door and altered and began to 
throw the beds and other furniture and effects of the prose- 
cutrix out of the house. Upon the semonstrancs of the 
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daughter-in-law, the deferidant agreed not to disturb her 
goods, and did desist from interfering with them, but co11- 
tinued to throw out such as were the properky of the prose- 
cutrix. The  latter hearing what was taking place, returned 
to her house, and attempting to was coufronted at  
the door by the defendant who with an  axe in  her harld re- 
sisted, swearing she sliould not come into the house, and did 
by her violence prevent the prosecutrix frorn entering. 
There had been some controversy b e t ~ e e n  the parties about 
the house, but  i t  had been occupied by the latler for three 
or more months as her dwplling. 

The defe~~clant's counsel asked tlie court to charge that  if 
the defendant waited and watched until tlie prosecutrix had 
gone out, and went ill quietly before her return, under a 
claim of right to the property, s l ~ e  was not guilty of a forci- 
ble entry, nor of a forcible detainer, even if she had con- 
ducted herself as stated by the  witnpsses. The court refased 
to give the instruction, and told t l ~ e  jury in substance tllat 
if the co~iduct of the defendant had been such as the wit- 
nesses described, itnd she h ~ d  entered the dwelling of 
the said Matilda, 2ier daughter in-law being present, and 
seized aud throw11 out the goods, and by violence and 
menace prevented the said Matilda fronl entering, s11e was 
guilty of the offence inlputcd. The correctness of the expo- 
sition of tlie law is tile only question to be considered. 

The  saUctitp of one's dwelling place cannot be violently 
invaded arid wrested from his possession under any pretext 
o r  claim of right, real or fancied, aud the law extends its 
protecting power over the houses of its citizens as well du- 
r ing their temporary absence ns when they are present. It  
is a strange proposition that asserts the right of ;t pretended 
owner, when the occupanl leaves for a brief space and upon 
the  most urgent necessity, to take possession and resist tlle 
latter's return, and that his only security against the wrong 
is to be obtained by his constaut personal presence in the 
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house. Such is not the law, and so the judge properly in- 
terpreted and applied it. For the purposes of the indictment 
the prosecutrix is deemed to have been i n  actual possessio~r, 
represented by the member of her family who was present 
when the forcible entry was made, and this would be the 
case had she closed thc doors wit11 no one else in  charge 
when she left. It is unnecessary to go out of the state i n  
search of authority to support this view of the law. 

" I n  an  indictment for a forcible entry," says GASTON, J., 
in Stute v. Port, 4 Dev. & Bat., 192, " i t  is not necessary to 
charge or to show that the proprietor was in the house or 
present a t  the tiwe of violent dispossession." 

I n  State v. Caldwcll, 2 Jones 468, the defendant entered the 
prosecutor's dwelling while he was away, a ~ l d  on his return 
he found the defendant wrangling with his wife, and his 
offensive words about their daughter cnused the prosecutor 
to order the defelldant out of his house. The defendant a t  
first refused but afterwards went out into the yard where he 
procured a club and challenged the prosecutor to a fight. 
The prosecutor was deterred from using force in  consequence 
of the defendant's violeuee and superior strength. H e  had 
heen before forbidden to visit the house. BATTLE, J., deliv- 
ering the opinion, thus defines the law applicable to the de- 
fendant's conduct : " The acts of the defendant, from his 
first entrance into, until his final departure from, the housc 
were one continuing tm~isacl ion,  and the presence of the 
owner during any part of it was sufficient to sustain the 
charge. If a man leave his dwelling house for a mere tem- 
porary purpose, as for instance lo attend church, to visit a 
neighbor, or to work in his own fields, he cannot be said in 
law to have left it, so as to make the unlawful entry of a 
trespasser, an efif~y i?t h i s  absence, and the unlawful and forci- 
ble entry will, in contemplation of law, have been in  his 
presence." 

So in  State v. Wulke~, 10 Ired., 234, NASH, J., says : " I t  
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was not necessary in order to constitute the offence intended 
to be charged that lie (the prosecutor) sl~onld havc been 
present a t  the time. The possessiori of his family was his 
possession, but tllelr presence was not his presence." 

The charge askecl for the defentlarlt seems to iiilply that 
an entry with force by one claiming, though not possessing. 
a right to enter, would i ~ o t  involve criminal culpability, and 
i t  mag have been suggested though not authorizecl 'ny what 
is said in State v. Ross, 4 Jones, 316. Whether that doubt, 
may not be resolved by the statute whicll declares that 
"none shall make entry into any lands and tenernents, or 
terrn for years, but in case where entry is given by the law, 
and in  such case not with strong hand, nor with multitude 
of people, but only in a peaceaLle and easy m a m e r ;  and 
if ally man do to the contray he shall be deemed guilty of 
a misdemeanor," (B,it. Rev., ch. 49, 4 1,) i t  is not necessary 
now to enquire. I t  is sufficieilt to say the indictment charges 
an  unlawful entry, antl in the absence of evidence of a 
rightful clai~n i t  must be assumed not to exist, and an u n -  
sustained claim cannot protect the act of violence. 

There is no error. This will be certified to the end that 
sentence be pronounced on the rrerclict, antl it is so ortlered. 

PER CURIAM. No error. 

STATE v. ROBERT ODTERBRIDGE. 

IIomicide-Juror--Euiclence- Venue-Plea in Abaten~ent. 

1. A juror who has acted in the inferior court within two years n m t  pre- 
ceclil~g a tritll ill the st~perior court, is not discjualifiecl by the act of 
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1379, ell. 2000, for serving as tales-juror ill the lat ter  court. To rendcr 
him i t ~ e o ~ n p e t e ~ l t  it 11111st bt: sl io~vn t11:lt he acted in the same court 
within the prescribed pcriotl. 

2. In a case wlrere cii~ci~mst:~~itial  eviilcnce is relied on to  conrict of mur- 
der, aui1 as  :L l i i~li  in t l ~ e  c11ai11 of i i c l ~  eviileuce, it is corrlpet~rut to show 
thxt :r bnllct t;~lic>n from the boily of decensc,d :~nd  one talien from a 
tree Ilear tltc spot ml~c~.o  Ilia botly was lying. fitted tile moulds fo1111d ill 
posess io~l  of the prisoner. Nor i i  it error ill the j11il;c: to  refuse to 
wilhdraw sue11 evicle~ice froin the jury w l ~ e r ~  t l ~ c  res~l l t  of i~iterro,Lyting 
tlie state's witness by the pr iso~~er 'a  corulsel was tlic exhibition and 
co~upnrison of the  bi~lleta a ~ ~ c l  1no111da in viow of tile jwy.  

3. Witere a prisontr is c:ll:~rgetl wit!] killing t l ~ e  ilacenscd in tbt! county in 
n-hich tllc i~idiztrilent is foruicl, the state need ~ o t  prove t,l~xt the o f f e~~cc  
WAS co~n~nitt ,et l  in t l ~ a t  coi~nty .  Such nll(xgatio~l is t o  be t a l t e ~ ~  :rs trne 
111iless t l ~ o  prisoner denies the s :me by plea in abatement. Bat. Rev., 
c l ~  33, 70. 

(Meero7ze.y v. Acery, 04 N. C.,  312, cited a u d  approve11 ) 

IXDICTMEKT for Mnrder, tried a t  Fall Term,  1879, of BER- 
TIE Superior Court, before Awry, J. 

T h e  prisoner is charged with tlie kil l ing of one Pcter 
Freemail ill the countJ.of Bertie. T!le first exception touch- 
iug the qualificalion of a juror is stated i n  tlie opinion of 
this  court. T h e  evidence was as  f'olJaws : One Seabrill, a 
witness for the  state, testified tha t  oil the 17tli of September, 
1879, (the day on which t!ie homicide is alleged to bave 
been cotnmittecl) he  was engaged in rafting timber on the 
Roanoke river, and  that dece.isod and  four other irler~ were 
ill his euiploy ; tha t  after getting t lxough with their work 
for the  day they got into a small bout to go l~onle,  and  
stopped a t  a l a m i i ~ i g  where the  deceased goi, off about da rk  
to go to his house, a i ~ d  after rowillg up the  river about one 
l iundre l  yards, they heard t l ~ a  report of a g u n  a n d  the  
voice of the  deceased, saying, " murder," and  the11 another 
report of a gull. T h e  witness directed the  tnen to row back 
to said lailding, and on reaching it they got out of the  boat 
and w e n t  L I ~  the road leading to the house of deceased a n d  
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fourid his dead body in  tlle road ; they tlien went to prison- 
er's house a sliort distance off, and on approaching i t  tlie 
prisoner said i n  a n  excited tnwi~ier, " who's t ha t ? "  Upon 
arresting the prisoner he asked " what for? " and tile witness 
replied "because Peter Freeman was lying dead across t!le 
road, and y?u liave the  ouly double-barrel gun in the neigll- 
borhoocl," and prisoner replied, " I have been sick in bed 
all day. I have not shot the gun  since Monday ~iioriiiug." 
Witness then sent for the g u n ,  and on exa~iiination of the 
barrel arid tubes found that i t  liad been discliargecl in a very 
short time before. H e  then f o i l ~ ~ d  upon the  hearth of the 
prisoner's house fragments of melted pewter which aplwared 
to have been cut from bullets as they were Leiug moulded. 

It was also i n  evidence that  a tree near the place where 
deceased was lying showed lnarlts of two bullets, one of 
which having entered the tree was c!~t ou t ;  several bullet 
holes were seen in the back nild shoulders of deceased; pieces 
of yellow paper were found near by, which correspor~ded 
with those seen on a table i n  prisoner's house; prisoner was 
arrested by a constable, and on tlie next day his person was 
searched and a pair of bullet moulds found in his pocket; 
the ball taken from the tree and one taken from the body 
of deceased fitted these moulds. After witness made t l ~ i s  
statement without ohjcction, the prisoner's counsel asked 
him whether the bullets and moulds were in  court, and  wit- 
ness replied he  supposed they were in  the possession ef the 
solicitor; thereupon they were produced and  exllibted to 
tlie jury and compared in tlieir presence. After prisor~er's 
counsel asked tlie question and elicited tlie answer, hc moved 
the court to withdraw froul the jury the statemeut, of the 
witness that  t t e  b~l letsf i t ted t l ~ e  moulds Motion overruled 
and prisoner excepted. 

I t  was further it1 evidence that just before the moulds 
were found in prisoner's pocket he staled to a witness that  
h e  had sold them ; that prisoner was seen wit11 his g u n  on 
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the morning before the homicide, with both barrels loaded; 
that about a month befoie the homicide, when prisoner on 
one occasion saw the deceased whipping his wife and quar- 
relling with her for receiving p re sc~~ t s  from the prisoner, he 
said in an angry manner "that be would pnt the deceased 
where the dogs could'nt bite him." There was other evidence 
of similar threats. But no witness testified that the place 
where deceased was killed was in Bertie county, and in  the 
absence of such evidence the special instruction set out in  
the opinion was asked by the prisoner and refused by the 
court. Verdict of guilty, motion in arrest overruled, appeal 
by prisoner. 

Attorney General, for the State. 
Messrs. Oct. Coke and Gilliam & Gatling, for prisoner. 

A s n ~ ,  J. The  y~~es t ions  presented for our decision i n  this 
case arise from the exceptions taken to the ruling of His 
Houor in  the progress of the trial, and we will consider thein 
in  tlle order i n  which they were taken : 

1. Two of the jurors who were drawn were challenged by 
the prisoner for cause, and the cause assigned was that they 
had acted as grand or  petit jurors witliin two years next 
preceding that court. They stated on their examination 
that they bad served as petit jurors in the inferior court for 
that county, but had not acted as grand or petit jurors within 
two years next preceding that term of the court, in  the su- 
perior court. There was no error in overruling this excep- 
tion. The act of 1579, ch. 200, under which the except,ion 
was taken, reads : " That  i t  s l~a l l  be a disqualification an  d 
ground of challenge to any tales juror that  such person has 
acted in the same court as grand or petit juror within two 
years next preceding such term of the court." They must 
have acted in  the same court, otherwise there is 110 dis- 
qualification. 
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2. When one of the witnesses for the state, upon his ex- 
amination in chief, stated that on tlie next day a f ~ e r  the 
death of the deceased, the person of the prisoner was 
searched and a pair of bullet mouicls was found i n  his 
pocket, and a ball taken from an oak tree near where the 
body of the decer~ed was found and one taken from his 
body fitted the mouids, prisoner's counsel without objection 
to tlie statenlent interrupted the examination and asked the 
witness if the bullets and irioulds were in  court, to which 
the witness replied he supposed they were in  the possession 
of the solicitor ; and after they were produced and identified 
by the witness, and t l ~ e  bullets fitted i n  the moulds in view. 
of the jury, the counsel for prisoner then moved the court 
to withdraw from the jury the statemelit of the witness that 
the bullets fitted the tnoulds, which His Honor properly re- 
fused to do. T!~ere is nothing in the exception. The evi- 
dence was altogether pertinent. The state was relying upon 
circumstantial evidence to establish the guilt of the prisoner. 
On the evening of the death of deceased, signs were dis- 
covered on the hearth in  the house of prisoner of bullets 
having been recently moulded; his gun bore fresh inarks 
of having been fired ; a bullet vvas found in  a tree near 
where the deceased fell, killed by gun-shot wounds, and one 
was found in his body. The fact, then, that these bullets 
fitted in the moulds which were found in his pocket was a 
link in the chain of evidence that pointed to the prisoner as 
the perpetrator of the bloody deed, and was clearly admis- 
sible ; but if it were not, the prisoner's objection came too 
late, and was waived by his interrogating the witness. M e -  
mney V. Avery, 64 N. C., 313. 

3. No witness having testified that the place where the 
deceased was killed was in the county of Bertie, the prison- 
er's counsel prayed for the following instructions, to-wit : 
" It is the duty of the state to satisfy the jury beyond a rea- 
sonable doubt that the offence was committed in  manner 
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anti form as c i ~ a r g ~ d  in the bill of indictment, and  as there 
is no  evidence before t he  jary that  Peter Freeman was shot, 
assiulted or diccl in Bertie county, i t  is their duty toacqnit." 
The  court declined to give tlle instri~ction, holding that  un- 
der section SO, chapter 33 of Battle's Revisal, the objection 
conld only be raised for the ber~efit of the prisoner by plea 
in abatement. 

Since the act of 1844, i t  has not been necessary on the 
trial of an indictment, either for f ~ l c ~ ~ j r  or misdemeanor, for 
the state to prove the offence to ]lave been com~nitted in  the 
county where the defenr?ant js indicted. T h e  act is very 
broad in its terms, arid the language u s ~ d  is " that in the 
prosecution of all offer~cea it sllall be deemed and taken 
as true t!~at the of fe~~ce  x a s  cornniitted i n  the county in  
whivh, by the indicttl~ent, i t  is alleged to have taken place, 
uniess the def'endnut shall deny the same by plea in abate- 
ment." And the act proceeds to distinguish between felo- 
nies and misclemeanors in  resper t to the effect of the finding 
of the court upon the  plea against the defendant. I n  mis- 
demeanors judgn~ent  will be pronourlc~d against the cle- 
fendant as upon conviction, but  i n  felonies he  will be al- 
lowed the right to he tried upon his plea of not guilty. But  
in  felnnies, as in  misdemeanors, the objection can only be 
taken by plea in abatement. There mds no error in the re- 
fusd to give this instruction. 

The  prisoner finally nioved in  arrest of judgment on t he  
ground that the bill of inclicttnent did not distinctly and  
suficierltly charge that the crime was committed in the 
county of Bertie. Upon a careful p e r u d  of tile indictment 
we find tha t  time and place are laid to every material fact 
charged, and that there is no ground for t h e  arrest of the 
judgment for any alleged defect in the bill of iudictment or 
error in  the record. 

There is no error. Let this be certified to the superior 
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court of Bertie couuty, tliat fu r t l~er  proceedings may be had 
agreeably to this opi i~ion and the  laws of tlie state. 

PER CURIAX. No error. 

STATE v. AT,ESANT)ER HOWARD. 

1 Sontlny is not n jtiricticul (lay, 11e11ce :in atljo~~rll~ilciit, of tlic: court from 
Saturtlay night to !dontlny m o r ~ ~ i ~ ~ g  t l ~ ~ r i n g  tlie plmgrcss of a, trial for 
mr~rder  is not rio1;itiw of the act  r e q ~ ~ i r i n g  t l ~ e  a ~ l j o u ~ . n ~ ~ l c n c  to be 
"from day to  day." Rev. Code, ch. 31, 5 I(;. 

3 A juror is not diqli:tlifiecl by tllc! act of lS79, c l ~  200, u~ileas Ile 11ns 
served in tlw s m z e  cor~r t  vitlriu the l )wir~ibet l  pi,riotl. 

3. Eritlcnev of t l~ t ,  tlecl:~r:ttions of a prisoner xnnde tn-elye mon t l~s  before 
t l ~ c  homicitle. viz : " Don't you reckon if any one was to  1.~111 in 011 olil 
mnn Autrey (the deccwccl) 11e worlld get rt I~:tt~tlfol of cuoney," (t,l~e proof 
bring tlint tlecc.aaet1 k ~ p t  mo!lr.v a.bo~lt Iiim and w,!s ra1)l)ctl on the 
night of the murder,) is :tdmissible against him, :kt; tenrling to n @ x t  
1iir11 wit11 n /ctc.ozoletlge of tha repzdcrt;o/~ t l u t  d~eeasecl kept money in l ~ i s  
house. See State v. ATorton, po. t, GL'S. 

4. A ~ t l  ~vhe re  the prisoner oil'ercd to  prore a cnnvcrsnt,ion with a wit-  
I I ~ F S ,  ~rhic11 proved 110 pxrt of t l ~ e  r.ts gestce; Held, t h x t  its rejection was 
not error. 

(Stale v. RicJ~.etts, 7-1 N. C. ,  l t 7 ;  Nelr'imsey, SO N. C , 377; Slate v. 
llAorne, 81 N. C. 55: ; State v .  Y'illy, 3 Ircd.. $24 ; Slate v. Wo~th iny -  
ton, G4 N .  C. ,  594;  Slate v. Nilll~ecltf~, 9 Ired., -1.20, citcil :i!~tl approvetl j 

IKDICTJIEET for Murder ren~oved from Sampsoli County 
RPCI tried a t  Fa11 Terln, 1879, of \VAI-_~-E Superior Court, 
before Ewe, J. 

r~ I h e  prisoner was charged with the  killing of Babel A u -  

trey, on the  24th of Ju ly ,  1878 When tlie case was called 
for trial, and  before a jury were selected a n d  impaneIed, the 
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prisoner's counsel movsd to discharge the prisoner on the  
ground that  the tr:lnscript frnm Sampson county showed 
tha t  the judge who tried the  case, i n  continuing the  term 
for the purposes of the  trial  beyond the l imit of the  regular 
term, had adjourned the court from Saturday night  to Mon- 
day morning. (On fhe trial  i n  Sarnpson the jury could not 
agree, and n mistrial was had by and with the  consent of 
t h e  prisoner.) And this the  prisoner's counsel insisted was 
not a n  adjournment " from day to day " in  compliance with 
the  statute. Motion overruled and prisoiier excepted. 

111 selecting the jury the  prisoner challenged one of t h e  
special venire on the ground tha t  he  was disqualified by the  
act of 1679, ell. 200. T h e  facts material to this exkeption 
are set out in the  opinion of this  court. 

Ezidence.--The state introduced Isaac TVillialns as a wit- 
ness, and offered to prove a conversation with the  prisoner 
which took place about twelve l n o n t l ~  before the  homicide. 
Tlle prisoner objected to this evidence as being too remote. 
T h e  objection was overruled and the  witness testified t h a t  
the  prisoner said : "don't yon reckon if a n y  one was to r u n  
i n  on old marl Babel Autrey he would get a handful of 
money " ?  T h e  prisoner excepted. There was evidence on 
the part  of other witnesses tha t  the  deceased was robbed on 
t h e  night  of the  homicide of a considerable amount  of 
money, and  that  he  was generally reputed to be a inan of 
property and kept money in his house where h e  lived a n d  
where the  homicide occurred. 

T h e  state then introduced Cnrlton Howard, an aecom- 
plice, who testified tha t  about a week before the  homicide 
h e  agreed with the  prisoner to meet him on the premises of 
t h e  deceased on the  night  of t h e  homicide for the  purpose 
of robbing him, and  tha t  i n  accordance with said previous 
agreement the  witness a n d  t h e  prisoner did meet on said 
premises on that night,  and he, the witness, c o n ~ ~ n i t t e d  the  
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robbery while the prisoner was engaged i n  the murder of 
the deceased. 

Hester Autrey, u witness fnr the state, testified that she 
sa\y the prisolier on the day of the night of the homicide 
corvle from t l ~ e  direction of his own house to the house of 
the deceased through the field, saw him stop near the house 
of the deceased and have a conve&atiun with deceased 
(which 011 account of the distance of the parties from her 
she did not hear) and tllerl the prisoner passed ou through 
the premises and went out in the direction of the house of 
Carlton Sessoms, who was subsequently examined for tlle 
prisoner. She further testified that the prisoner mine to the 
house of deceased unaccompanied by any one and left the 
premises Ly himself. 

Carlton Sessonls testified, for the prisoner, that he saw the 
prisoner on the day of the night of the homicide a t  his 
(witness9) house, that the prisoner came there about nine or 
ten o'clock in the foreno011 of that day, and renlained about 
a half hour, and that he came to his house from the direc- 
tion of the house of the deceased. Here the prisoner of- 
fered to prove by t,llis witness, that while the prisoner was 
at his house 011 that day he had a conversntjorl with him, 
arid in that conversation the prisoner told him the reason 
why he went to the house of the deceased that morning. 
The solicitor for the state objected, and evidence of this con- 
versation was ruled out. Prisoner excepted. 

The  jury rendered a verdict of guilty. Rule for new trial 
discharged, motion iu arrest overruled, judgment, appeal by 
prisoner. 

Attorney Cenerul, for the State. 
Jlessrs. Guthrie & Curr and 3. T. Boykin, for prisoner. 

ASHE, J. The first exception was to the adjournment 
of the court fro111 Saturday until Mouday while the jury had 

40 
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t h e  prisoner in charge. Sunday, according to the usages 
and  practice of our  courts, is not n juridical day, and i t  was 
altogether proper that  the conrt slionlrl have beer) adjourned 
over from Saturday until  Monday. There  l ~ a s  been some 
instances i n  the  judicial proceedings in this state where the  
courts have held their session on Sunday,  b u t  the  cases are 
rare, ant3 whenever i t  has been done, exception, we believe, 
has  generally been taken to the  course of t h e  court, upon the 
ground t h a t  i t  could not legally sit on tha t  day. But  this  
court  h a s  held tha t  in spccial cases cn. nccessitnfe the  court 
nliglit si t  on S u i ~ d a y .  Slate v. hiclxtts, 74 N. C., 187, and  
S i d e  v.  illcCiv~sey, SO X. C ,  377. T h e  holding court on the  
Sabba th  is not forbidden by the common law or any  statute 
i n  this  state, bu t  i t  has been the  long settled and almost 
universal practice of our courts, when a term continues so 
long tha t  a Sunday intervenes, to adjourn over until Mon- 
$day ; a n d  " long  practice :nakes the law of a court," a law 
which has its origin and c~bservance in  R defereuce to t h e  
settled religious habits anti sentiments of a large majority 
of o u r  citizens, a law whose violation is riot excused except 
i n  case of necessity. T h e  objection is unfounded. 

T h e  next  exception, that  His  I-Ionor refused to allow the  
prisoner's challer~ge to a juror because he had served on t h e  
jury within two years next  preceding that  tern1 of the court, 
i s  equally untenable. T h e  act of 1879, ch. 200, under which 
the  challenge was claimed, provides : " T h a t  i t  shall be a 
disqualification and  ground of challenge to any  tales juror 
tha t  such juror has acted in  t h e  same conrt as grand or 
petit juror within two years next  preceding such term of 
t h e  court." The juror cl~allenged on his t o i r  dire, stated 
tha t  he  had not served as  grancl or petit juror in  the  supe- 
r io r  court  of Wayne county within two years next  preceding 
t h a t  term of the  court, b u t  had within that  t ime acted as  a 
juror in  the  inferior court. Th is  did liot disqualify the  
juror.  The construction pu t  upon this statute by this court 
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is, that the juror rnust h a ~ e  acted in  that capacity in the 
same court wi th in  the time limited. 8tnde v. Oute~bridge, 
anfe, 617 ; &late V. Thome, 81 8. C., 555. 

T1.e next exception is that the court allowed the state to 
prove, that twelve mouths before the homicide the prisoner 
in conversation wi th  one Isaac Williams, a witness for the 
state, said to him, sLdonlt you reckon if any one was to run 
in on old man Babel Autrey (the deceased) he would get a 
handful of m o n e y , ' Y t  was in proof by other witnesses that 
the deceasetl was robbed on the night of the homicide of a 
considerable alvozlnt of money, and that h e  was generally 
reputed to be a man of property and kept money in his 
house. The evidence of this conversation was clearly a d -  
missible, if for no other purpose, that it tended to affect the 
prisol~er with a. knowledge of the reputation that the de- 
ceased kept money in his  home. 

The remaining exception, that the court excluded the 
evidence of the declamtions of the prisoner to the witness 
Carlton Sessoms on the day of the night of the homicide, 
giving the reason why he had gone to the house of the de- 
ceased ?hat morning, we hold was properly overruled. One 
Mester Autrey, a witness for the prosecution, testified that 
on the day of the night of the homicide she saw the pris- 
oner, unaccompanied by auy one, come from his own house 
a n d  go to tile l~ouse of the deceased, and there near his 
house lmve a conver.s~tiou with him, and then went off 
through the premises in the direction of the house of one 
Carlton Sessoms, who, on his exa~uination by the prisoner, 
testified that the prisoner, on tile morning of the day of the 
night of the homicide, about niue or ten o'clock, came to his 
house from the direction of tbe 11ouse of the deceased aud 
remained about a half hour, and in conversation with wit- 
ness stated the reason why he  had goue to the house of the 
deceased that morning. It was the rejection of this evi- 
dence that formed the ground of the exception. '' As evi- 
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dencc, what a party s a y  is received against him tmt :lot for 
him. Uniess his declarations Corm a part of the tr:wsac- 
tion, they are not receivable In evidence." Siate v. li61g, 3 
Ired., 424; State v. Worthil.agfon, 64 Pa. C., 594. 

I n  the case of State v. Hildredth, 9 I red ,  440, this court held 
the rule to be, " tbat a person's declarations are not admis- 
sible for him. The r d e  is not founded on theidea t!xt they 
would never contribute to tlae ascertainment, of t ruthj  for 
very often they might be entirely satisfactory, but there is 
so much danger, if they were received, that they would 
most commonly consist of fa1zehoods fabricated for the occa- 
sion, and so would mislead oftener tlsan they would er~lighten, 
that it was found indiupeesable as a, part of the law of evi- 
dence to reject tbern a1 together, except under a few peculiar 
circurnstances." We do not we that this evidence falls 
within any exception. T h e  emversotion was not a part of 
the re8 ge&. The transaction was past and the evidence 
offered comes within the rule of exclusion. 

There is no ground for a new trial or  arrest of' judgment, 
There is no error. Let this be certified to the superior court. 
of Wayne county that further procezdings may be lmd 
agreeably to this opinion and the law. 

PER CURZAM. No error- 

STATE v, JO!I:i NORTON, 

Assault and Battery-Evidencee 

I n  assault and battery, evidcnce of tllc declawtions of defendant ma& 
two weeks before the assault (threatening the prosecutor) is inadmissi- 
ble. His guilt or innocence depends upon the facts and eircun~stances 
immediately connected with the transaction. (This case disti~g~biel~ed 
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Prom those wlw-e malice, intent, lmowledge or motive eanst i t~~tes  an  
ingredieilt of the of fe~~ce.  (State v. Ilowur~l, male, ti23 ) 

{Store v Buntby, 3 Ired., 418; Stnte v. Bow,wd, alate, 623, cited, dislin- 
guishcd and appl.ovec1.) 

~ D I C T I ~ E N T  for a n  Assault, tried at  Fa91 Term, 1879, of 
AIADI~~N Superior Court, b e h e  Grazes, .X 

The defendant was indicted for an  assault and battery, anti 
i t  was charged in the indictment that the adsauft was made 
with  a deadly weapon and serious damage done to the pros- 
ecutor, one Shephe~d  ; but there was no proof that the as- 
sault was committed with a pistol or  any other deadly 
weapon, o r  that any  serious injury was done. The state 
was permitted to prove that two weeks before the tissault, the 
defendant exhibited a pistol a i d  said " it m s  his friend, a n d  
if Shepherd ever crossed his path he would send him to 
hell," but this was not cornmunicatecZ to Shepherd. This  
evidence was objected to by defendant, objection overruled, 
verdict of guilty, judgn~ent, appeal by defendant, 

dtforncy ffenevnl and J. JL Gudger, for the State. 
A ant.  Jfr. J. L. Plenry, for the defe* d 

ASHE, J. iJTe are not aware of any principle of evidence 
upon which the cleclaratioi~s of tile defendant, made two 
weeks before the assault, were admitted. We cannot see 
how they could explain or elucidate the transaction. They 
certainly were not admissible on the ground of being part 
of the rcs gestz. If the defendant had been indicted for 
murder, for a n  a~saul t  wi th  intent to kill, for a conspiracy or 
forgery, or my other offence where t h e  sciellter or the quo 
mime constitutes ,z necessary part of the crime charged, such 
acts arid declarations of the prisoner as tend to prove such 
knowledge or  intent, are adrn issible, notwithstanding they 
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may in  law constitute a distinct crime. Dunn v. State, 2 
A r k ,  229; ' Ihory v. State, 15 Ala., 749. 

But in  our case neither malice nor intent nor knowledge 
nor motive forms ally ingredient of the offence. I t  is a 
sirnple assault and battery, and the guilt or innocence of 
the defendant del~enJed upon the facts and circumstances 
immediately cor~t~ected wit11 the transaction. Aud we call- 
not conceive how the previous threats or declarations of the 
defendant eould affect the trial except to prejudice the mincls 
of the jury against him. 

The  cases of the State v. Hmiley, 3 Ired., 418, and S t a t e r .  
Howurd, ante, 623, are the only auhhorities cited for the ad- 
missibility of the evidence. Hzmtley's case is distinguisha- 
ble from ours. H e  was iudicted for an affray in  going about 
armed in  an unusual manner to the terror of the citizens, 
and his threats against the lives of different persons were 
admitted in evidence because they formed a part of the res 
ge.stz. And i11 Howard's case tile previous conversation of 
the prisoner was admitted because i t  aff'ected him with a 
h o w l e d g e  of the coinrno~l reputation of a fact, that was 
material on the trial to show the motive for the commission 
of the crime. 

We are of the opinion the court corvinitted an  error in 
receiving the evidence. A venil-e de noljo  nus st be awarded 
the defendant. Let this be certified to the superior court of 
Madison cor~nty that further proceedings may be had in 
conformity to this opinion and the law of the state. 

Error, J-eratre de noto. 
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1. Where the incompcte~tey of n juror \rap not :~scert:~incd until aft,er I I C  
liucl bee11 lx~ssecl  id tlcceptt:il 1 ) ~  the prisoner, the conrt 11l:~y t ! ~ r n  n l -  
Ion- n cli:illc~~ge by the stntc. 

2. TVhetlicr a prisoner's coiife~ioils :ire vo1ruit:lrj- or induced by hope or 
fear, is n qwstiou of fact to be deeiiletl by the j~itlgc., and hi; fi~~ilil igis 
conclusiw. What coustit.ntcs sncl~ hope or fear is n m:rt.ter of la\\- 

4. rolnntnry liilling of n I~rulml being by mlotlrer is taken by thc I;IW 

cept up011 m:ltter coming from the prisoner. or by legal inferences 
from t,he surroil~lding circ~uilstnnces, nncl shoir-11 to the sati.sfi~ction of 

3. So thnt. if tlic prisoiler sllnll prow. or it be :itlmilted, tlmt Ilc was in- 
s m c  before the h01nici~1c, ctill liiq incanit;- :kt the time of the homicide 
is yct m oprn qr~c;tion of f ~ c t  n-l~icl~ ii1n.t l i k c ~ i s e  be established Lo 
the s ~ ~ t i ~ f ~ ~ c t i o n  of the jnry ; nntl if not, then npon the m:ilice implied, 

[Sttile r Uauis, 63 S. C., 5 i S  ; Willis Td. .  36 ; BmZrew. Phil., 20.5 ; Scott, 
1 Hit\\-lis, 21; If~~i~tie~y, 3 Ired.. 418: Tilly. Id., 424, cited and ap- 
pro~et l . )  

IXDICTMEST for Murder tried a t  Fa11 Tcr~n ,  lS79, of. HERT- 
FORD S ~ ~ p e r i o r  Court, before  Gudp-, J. 

Vcrdict of guilty, judg~nent ,  appeal by prisoner. 

,Iftorne!j G m m l  and R. 12. Peebbs, for the State. 
Xess~s. Pruden ck Sl~c~w, for prisoner. 

DILLARD, J. The prisoner  as inrlicted for the murder 
of James 1-1. Gatling; a l ~ d  tried and  couvicted in the superior 
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i:olart of Hdrtford, anti or1 the  trial h e  made several excep- 
tions, i vh i e !~  we wil l  consider in  their proper order. 

1. TPilcn the jury were being formed, a ~ u r o r  was called 
and passed by the state wi thout  objection, and  on being 
c l d e n g e d  Ly t h e  prisoner, h e  cnitl he had not formed and  
expressd  an opinion as to the  prisoner's guilt, but that he 
!m!ieveci h i m  iils:iu~ at the  t ime t h e  honilcide was commit- 
ted, alld that  belief was so 6rrr:ly fixed tha t  no evidence 
could remove it. Thereupon the state was allowed to c i~n l -  
lenge thc juror for cause, and t,l:e cause was l ~ e l d  good. T h i s  
pollit ilas been ruled durii:g this term of the  cour t  in eon- 
formity with previous rulings, and this exception is unten- 
able. b'tate v. Vestal, mite, 563. 

2. Tlie second exeey)tion is as ts t h e  arlrnissior: of certain 
confessions made by tlie prisoner to one Pittnlnn a t  tllehouse 
of deceased, wliile i n  !]is custoJy a n d  pe~icling investigation 
of t h e  case before the  coroner's jury : I t  m s  shown  t h a t  
Illany perzons were a t  the  house, and some excitemeilG 
alnong illem, some saying tha t  prisoner ought not t'o hktve 
anyt,!;ing to eat, and others tha t  lie ought  to he  hanged, but  
none of these expressions, nor the  answer of the officer that  
the  prisoner should have s o ~ ~ i e t h i i l g  to eat if he  had to carry 
him home to get it, ;?-ere made jn tile prisol:er's hearing. 
It was also sllci~vn tha t  a nu:i?ber of persons assembled 
i t r o ~ i ~ i d  tlle prisolier  hen Iie was first hrsught to t h e  house 
of the deceased, but  were separated from h i m  by the ofEeer. 
'I'liat the  couvarsntion occurred the next morning at nine 
or ten o'clock, and.  itfter prisoner 1iad remained a11 rliglit at 
the llouse, a n 4  wllile the  coroner's jury n7ere sitt'ing 011 the  
ease, but  iyas not in their hearing. It n-as proved by t h e  
o a c e r  th::t prisoner's Iiopes and fears Tr-ere not operatetl upon .  
Whether t h e  confessions were vc+luntary or induved by hope 
or fear was a pre1imil:nry question of fact to t h e  ~ u i J g e  be- 
low, at?d lle found t h e  fact t l~:i t  there was no  hope e r  fear 
operating on the prisoner, aiid his f ind i t ig  is conc1usi~e and 



cannot  i)e reviewed by u s  as to tha t ,  a n d  there  being n o  e s -  
crptioii to H i s  Honor ' s  opinion as  to  what  constituted suc11 
fear or  hope a s  would exclude t h e  confession, there is 119 

ma t t e r  of 1aw which we can review, a:lJ tlierefore w e  m u s t  
hold that  there  was no er ror  iu atlmitt ing the  confessions 
made to I5ttn1ail. S a t e  v. Uacis, G3 3'. C., 57'3 ; f h t e  v, Ail- 
d w c ,  Phil,, 205. 

3. The offjeer havii ig t h e  prisoner iil charge,  who was 
tied a t  the  t ime, mid to t h e  prisoner in the  presence of t h e  
eoroncr's jury ,  "You have to die as well ;IS Plenr: Gatl ing,  
a n d  ought  11ot to die with :i lie on  your  lips." T h e  pris-  
oner  ultide n o  reply, anal was very soon thereafter on  the  
same tiny coxrni t ted  to tlie jail ; a n d  r i i i~e te tn  days  after  
that  time, one  Jones  passing t h e  j;iil said to prisoner, " I 
suppose you are  i n  here for a bad crime." T h e  prisoner a n -  
s~v\-erecl " yes." T h e  witness t h e r ~  s ~ i c l ,  " w h y  did you k i l l  
Heiiry Gatl ing," and to th is  the prisoiler replied, "beesuse 
'I was mid w i t h  him.'' This confession was received pre- 
cise!~7 as was the  preceding one to Pitt,mati, and for t h e  rea- 
son given in rclation to t h a t  evidence, t h e  admission of 
prisoner's conversation ~v i :h  Jolies was proper. 

The  prisoner proposed to s l l o ~ r  I)y o:le of t h e  sta!e's wit- 
nesses other tieciarations mnde by him while i n  jail i n  ex- 
p lanat ion of his statement to  Jones,  a n d  as  te:~tl ing l o  show 
his insani ty ,  to-wit : "'I n-as i l l  g rea t  distress. 1 believed 
that Gatl ing was t,lle cause o!' it: alrd by  1tiliir:g h i m  I n o u l d  
be relieved." T l i ~ s e  declar.utions formed no  ]tart of e n y  act  
admit ted  in  e v i d e ~ c e .  They were i~~rr t ic  a t  n, t ime different 
from the stateme:it to Joiies a n d  h;itl n o  eon:leetion n-if-h 
the  conver*ntio!~ hat] wit11 l i i m ,  nor ~ ~ i t h  tlie one  l iaJ wi th  
F'ittmali, an(]  we ~ ~ i i J e r ~ t u n d  the rule to Ls. tLat  a l ) ~ r t , v  
c.l~nrgecl n it11 a L, :rile ct?n never 1mt i n  ~ v ~ d e i i c e  i n  h is  own  
behal i  ally d e c l a r n t i n : ~ ~  of 11is after i ts  cor:i~uission, not even 
i n  suppor t  of i r~sani ty  a? a tlcfence, unless a- a na r t  of t h e  
w s  geatz to some act which is admitted in evidence. 
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111 t h e  case of State v. Scott, 1 Hawks, 24, upon a charge of 
murder  the  prisoner set u p  the  defence of insanity, and to 
prove the truth thereof proposed evidence of ltis decldrations 
in  connectiott with his conduct on the  next  morning, a n d  
Judge HESDERSON, delivering the opinion of the  court, uses 
this language: " I must submit to the  law as I find i t  writ- 
ten. T h e  declarations of a party cannot be offered in  evi- 
dence unless they acconip:iny acts. Thcy then become part  
of the  acts and  as such may be heard." See also State v. 
Huntley, 3 Ired., 418, and State v. Tilly, Id., 424. For  these 
reasons we hold there was no error i n  rejectiug evidence of 
the  proposed ticclarations of the  prisoner. 

I t  was conceded bjr the  state 011 the  trial that  tha prisoner 
was violently insane shortly before t h e  homicide a ~ i d  was 
then of uusouud mind, but  i t  was insisted that  a t  the t ime 
of the  commission of the  offence the  prisoner had a lucid 
interval and  was crilnillally respoil-ible for his acts. T h e  
evidence of the  weiltal coilditioll of tlie prisoner a t  the  t ime 
of the  killillg is not stated, but  as to its e E d ,  the following 
special instruction was prayed by tile prisoner : "If  tile in -  
sanity of tlle pl>isoner shortly before tlie homicide be ad-  
mitted or found by the jury, then before t h e  jury can con- 
vict, the  state must prove beyond a reasol!ahle doubt that  
a t  the  t ime of the hoinicide the  priaouer had a lucid iriter- 
val and was in  bnch a mental condition as  to make h i m  
respns ib le  for his acts." T h e  court refused so to charge, 
bu t  told the  jury if the  ~ n s a n i t y  of t h e  prisoner shortly 
before the  comn~ission cf the  I~oinicide be found by the jury 
o r  admitted bx the state, then i t  is the  du ty  of the  state to 
show, not  beyond a reasonable doubt, nor  by a preponder- 
ance of evidence, bu t  to tile s,ttisfactioa of the  jurg, tha t  at 
t h e  t,ime of the  homicide the prisoner had  such a lucid in -  
terval, and was i n  sucli & menta! condition as to make hirn 
responsible for his acts. 

T h e  correctne;~ of the  charge of the  court and  the ref~lsal 
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of the instructions asked for by the prisoner, constitute the 
principle exceptious on the argument before us. 

In  an indictment for murder, the two collstituents of the 
crime, to-wit, a volulltary killing and malice aforethought, 
must he proved by the state, as i t  makes the charge; and as 
the accused is presumed to be innocent until the contrary 
is shown, both of these eleueuts must be proved. The 
killing being shown, then tlle other ingredient, malice pre- 
pense, is also proved as a fact in the eyes of the law, not by 
evidel~ce adduced, but by a presumption that the law makes 
from the fact of the killing. And these two esseutial facts 
being thus established, the legal conclusion thereon is, that 
the ofleiice charged is murder. Poster's Crown Law, 255 ; 
East, P. C., 224 ; State v. Willis, 63 N. C., 26. 

But the implication of malice, made by the law and taken 
as a fact, is 11ot conclusive on the party accused, but may be 
rebutted. H e  rnay shoa, if he can, by his proofs, that there was 
no malice prepense and thereby extenuate to manslaughter, 
or make a case of justifiable or excusitble homicide, or a case 
of no criminality at  all by proof of insanity a t  the time of 
the act committed, disabliilg him to know right from wrong. 
See Poster and other authorities supra. The burderi lies on 
the accused to make these proofs, if lie can ; otherwise, the 
conclusion of murder, on a malice implied, will continue 
against him and will call for, and in litw, oblige a conviction 
by the jury. And in the making of such extenuating or 
acquitting proofs, tlle law puts on him the onus to dr? so, not 
excluding all reasonable doubts, but merely to the extent of 
satisfying the jury. There are respectable authorities which 
hold that mental competency of the accused is one of the 
constituent elements of the crime imputed, and t h t  when 
that is controverted, i t  must be showil beyond a reasonable 
doubt in the minds of the jury. But such is not the law of 
this state. The  doctr;ne with us is well established, that 
when there is a voluntary killing, as is admitted in this 
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case, the law presumes malice and makes the crime murder, 
unless as above explained, the accused can and does repel 
the same by evidence of his own or by legal inferences from 
the surrounding and attending circumstances. By our de- 
cisions, matters of extenuation and excuse, or discharge by 
reason of insanity, must be shown by hini who sets i t  up  ; 
otherwise, the implied malice continues and the case re- 
mains in  judgment of law a case of murder. Stute v. Willis, 
s u p r a  This case (Willis') was carefully considered and in 
view of our owl] decisions and the Crown Law of England, 
and after conlmenting oil the Corn. v. Yo&, 9 Metc., 93, and 
the dissenting opinion therein of T\'I~,DE, J., a conclusion is 
reached, in harruony with previous rulings in this court, 
that matters of mitigation, excuse or justification must al- 
ways come from him who claims the benefit thereof, arid 
must be proved riot beyond a reasonable doubt, but o111y to 
the satisfaction of a jury;  and to this case we assent as con- 
trolling the case under consideratiou. 

Applyjrlg the principle above enunciated and established 
by TKllis' case, the prisoner, by the voluntary killing of 
Gatling, admitted by hiunself, and the consequent implied 
malice, went to tlial with the legal conclusiori of ~ n u r d e r  
against hirn ; and to have acquitted himself, i t  would have 
been incanlbent on l~ i rn  to have proved an  habitual or 
permanent insanity before the homicide. And if the fact 
of its existence originally, or its presull~etl continuance a t  
the time of the killing, was controverted by the evidence of 
the stnte, he would have had to show, and that by evidence 
satisfactory to the jury, a t  least the fact of a contirluallce of 
insanity at  the time he slew the deceased ; or failing so to do 
the legal coriclusior~ from malice implied would ha re  still 
remained aud his offence would still have been murder. 

Now on the trial the state dispensed with proof by the 
prisoner of an insanity a t  a day anterior to the homicide by 
admitting that much for him, and thereby the issue was re- 
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duced to the single fact of the existence or non-existence of 
prisoner's irlsaiiity a t  the time of the killing. Upori tfiat 
point, evidence n-as introduced by tlle state tending to show 
the non-existence of insanity, and the prisoner did or might 
have introduced testimony ill aid of the presumption al- 
ready in  his favor from the  admission of insanity before the 
homicide, in order to satisfy the jury of the existence of his 
insanity at the tlme of the killing, and  the  prisoner failing 
to satisfy the  jury of the t ruth of his defence, there remained 
then the fact of the voluntary act of killing and with malice 
implied, and this in  point of made the crime murder. 
State v. TVillis, supra ; Corr~fh  V. Eddy,  7 Gray, 583. 

After a careful investigation of the several exceptions 
taken by the prisoner, we are unable to discern any  error of 
law on the trial, and we must so declare, and this will be 
certified t o  tlle end that  the sentence of the law may be e s -  
rcuted. 

PER CURIAN. No error. 

STATE v. THOMAS BOON. 

Homicide-Jury - TA-Eoiderzce of near relatiotzs-Judge's 
Charge. 

1. An allcgcd irrcgnlarity i n  the formation of a jriry cannot be taken 
adrantage of after verdict. 

2. Upon disagree~nent of counsel as to facts testified to by a witnesi, it 
is not error in the court to have the witness re-esxrnined, especially 
when in the charge the jury are told that they must be guided by their 
own recollection of the testimony. 

3. The credit of a witlieas related to the pal ty for whom he testifies is 
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thereby affected, and his evidence must be rcceivcrl nit11 some degree 
of n l l o ~ a n c e .  H n t  if fro111 his testin~ony and the otlter facts ant1 cir- 
cnmst:tncCs ill the ewe, the jury bclicve he has sn'orl~ t l ~ e  trcltlr, lie is 
entitled to  :is fill1 credit as any othcr witricse. 

4 .  The  lang~lagc. of ,a jndge in llis cll:irge to  the jury rntist be reacl with 
wference to t l ~ e  evi i ie~~ce n~jtl  points in tlispirte, n n d  consf~wed in refer- 
ence to the contest--approving Stc~te \:. Til ly ,  3 Ired., 424. A b s t m t  
propositions of I:LW not :lpplicilbIe to t l ~ e  cnsc sho~tltl not be h i d  clolvn. 
S o r  is n jutlge in giving an instruction req!~irecl to adupt the words of 
the prayer ;  a snbsti~11ti:tl compliilncc is snfficient. 

5 ,  The degree of homicide is mnrder \vhere the prisoner acts coolly and 
~ c n g e f ~ ~ l l y  or with violence o r ~ t  of :ill proportion to ~ , I I H  provocation ; 
ant1 tl~i:, whether thcre be .'cooling time " or  not ; The~eJiire, in un 
altcrc:ltion nhont tl..e ynyrnellt of, a11 qllrge;l debt, thc deceased promis- 
ill:; to p i ~ y  T Y ~ I P I ~  Ile got t!ic change, t l~e '  prisontlr tllre:ltrtli~lg to whip 
him if he did  I I O ~  (lo so  hen and there ; decensed, nnarmed, remon- 
stratcil \virlt priso~ler a~ i i l  exp~essect f r ie i~ds l~ip  for l~irn ; a fight enslled 
in nllich deceased n.ns lu~ocked tlown ; they were separated and tie- 
c e a ~ c d  went of f ;  p ? i ? o ~ ~ e r  a t  the reqrlest of a witness pnt up his pistol 
w11ic11 hncl bee11 tlr:lwr~, promising to  do no morc, follon'etl and orcr-  
took deceilsetl nncl engaged in xliotht:r f igl~t,  tleceasecl crying ont "llold 
him off' me," and  killed cleceasecl with n deadly wenpon ; Held, t,o be 
mr~rtler. 

(State v. TVard. 2 Hawks, 443; Booz, SO N. C.,  451 ; Dauia, ID., 412 ; 
White, 68 X. C ., 133 ; .E!li/iglon, 7 Iretl., 6 1 ; Tilly, 3 Ired., 424 ; Scolf, 
64 N C.,  BS6; Gi"/r,ztiey, 63 N .  C. ,  ,518; Bwton r .  ,Va~ch, G Joncs, 400 ; 
Btrrte v. Chuais, 80 N. C., 353: Czwy, 1 .Tones, 280 ; Scott, 4 Iretl., 400 ; 
Hilrlwth, 9 Iretl., -140, cited and npprovecl.) 

IKDICTMENT for I Iurder  removed from Yancey and tried 
at Spring Term,  1879, of MADISOX Superior Court, before 
G'rrtlytr*, J. 

The prisoner w i s  charged with the  murder  of one Satnuel 
Butner ,  and from the statement of the  case, the followiug 
substantially appears : T h e  clerk mas directed to furnish 
prisoner's c o u n ~ e l  with a list of t h e  names of the special 
t e n i r e ,  the  names of four of whom vere  by mistake of the 
clerk left ou t  of the box. Upon suggestion of prisoner's 
counsel tha t  the names of these four had not been called, 
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the court directed them to be pu t  in  the  Lox and drawn. 
T h e  prisoner made no exc,ept io~~ a t  the  t ime other than  to 
suggest they had not been called. But  after the  trial he  
excepted to the alleged ~rregular i ty .  

Ten jurors of the  sliccial wniw were stood aside, and  in  
selectit~g the  jury, t l ~ e i r  n a ~ r ~ e s  were called from the  list i n  
the  order i n  whic,ll they 11ad been drawn, and  disposed of 
by the  state and the prisoner, the  prisoner acceptitig one of 
thern, who completed t l ~ e  panel. After the  verdirt, the  pris- 
oner excepted, for tha t  the  naiues were ]lot placed in  t h e  box 
and drawn a second tiin?. 

Joh11 A. Black, for the state, testified that  in June ,  1878, 
he  went to tlie bar-roon~ or grocery [where the  alleged tnnr- 
der was committe(1) and  soon t~fter l iegot thtlre the  prisoner, 
the deceased, and  some others came there. I t  was Iiite in  
the  ~fterncion, and thc  party were tlrinlting, and after the  
shop keeper hail closed, they sta:.trd ofE Upon some one's 
proposing to get. inorc brand!., the  deceased said, with a n  
oath, "I've got the  n~oney." "Yt s, and you know horn to keep 
it," said one of the party. Prisoner then said to deceased, 
" As you have so much money, pay me what you owe me." 
Deceaqed replied, he did not th ink Ile owed him a n y t h i n g ;  
if Ile did, h e  would pay i t  whcn he  got the change, a n d  
asked the  amount ,  wl~en ,  after sollie calculatiori the  prisorler 
answered, " five cents," slid said he conltl change the bill of 
money. After some talk about paying the rnoney, prisoner 
said, " pay m e  r i g l ~ t  here, or I'll whip you." Deceased Wid 
he  was a friend of prisoner, and (lid not w a ~ ~ t  a n y  " fuss." 
Prisoner took hold of decemxl; w i t t ~ e s  separated them, but  
prisoner got hold of h i m  again, and  a fight ellsued, the  
prisoner knocking decea~erl down, and getting on him on 
the ground. when they were separated again. Prisoner drew 
a pistoi, and threatenetl to shoot deceased. Deceased got u p  
a n d  walked off towards the  grocery, witness holding pris- 
oner, and  t ry ing  to get the  pistol. Prisoner promised to 
pu t  his pistol in his pocket, if witness would let h i m  go. 
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Prisol~er  then put  u p  his pistol, anti also w ~ n t  tqwarcls t h e  
grocery. M'itnev soon heard fig11 ting in  tile d~rect ion of 
the grocery, and on arr iving there fou~iti  the partles fighting 
a g h ,  hut cleceascd wns not striking hack, and w~tness  did 
not see w!mt prisoi~er wds strlkirig with. Prsboner waq hold- 
i n g  deceaied with his left lland ~ i i d  stl iking with his r ight  
a H e  u t t ~ m p t e d  to separate them,  and said to prisoiler, 
.' You ought not to 11,lve clone this ; you hnve killed Sim," 
(decensctl). I'rlsoner said "no ,  I haven't h u r t  h i ~ n . "  De- 
ceased was l e v  bloody. When tiie blows were struck, wi t -  
ness heard a noise like (' a r ip  " in cloth. It was a cloudy 
n i g l ~ t ,  but some inoon light. lVitness toll1 derrascd to get 
out of tiie way, and decea~ed  t l~ereupon ran across a creek 
ileal. by, an J fell. When witness got to h!m he was lying 
on his back. P r i s m e r  an?  others came up  soon after, a n d  
i n  reply to a remark of witnes3 that  Butiler ~v,is killed, t h e  
prisoner said, " he  is ly ing there drunk." A physician was 
serlt for, and in  a few minutes they carried the deceased to 
a mill, on the creek, not far off, and rr l~r t i  they got, there he 
n a s  dead. H e  was cut in  the  neck, throat, breast and shoul- 
der. 011 cross-examination the witness stated that  both of 
the  parties had been d r i n k i n g ;  tha t  before the  first fight, 
deceased said to prisoner tha t  some months before h e  had 
got insulted a t  deceased, and prisoner .asked, " Do you in-  
tend to insult me?" and deceased replied, " I do not ;" tha t  
i t  was a very short t ime botween the two fights : about 
forty yards f rom the  place where the  first occurred to the  
grocery where the second took place. During the fight tile 
deceased got prisoner by the throat,  and held on untii wit- 
ness separated them ; prisoner's ear was bleeding a little ; 
no  other injury to h i m  ; he dld not complain of being hurt .  
Several other witnesses (among thern one Hicks) were ex- 
amined for the  state, whose testinioriy is substalitially t h a t  
of the  first witness, and  tending to show tba t  a t  the  first 
fight the  deceased remonstrated with the prisoner, telling 
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h i m  to let h i m  alone, and  saying tha t  he was a friend to 
prisoner, and  tha t  deceased, dur ing  the difficulty, twice said, 
" O h  Lord, boys, hold him off ~ne."  

A medical expert testified tha t  he  was called to see tlle 
deceased, and  on examination found four wounds ; the  first, 
a cu t  across the  heart  which penetrated to the  cavity, suffi- 
ciently large to allow the nitness to introduce his hand  and 
lift up the heart  ; the heart  had a shallow incision in i t ,  
t h e  second was above the heart, and struc': the breast bone, 
the  third,  a little above the  second, and penetrated t h e  cav- 
i ty of tile body ; the fourth, on the  ueck, conlmencing a t  
t h e  ear and  coming down to the  throat, and in  the  cavity 
of the  throat,  about t m  inches i n  length. severiug the jugu- 
l a r  vein ; the  wounds a t  the  heart  and  throat were sufficient 
to produce death. T h e  prisoner admitted that the  wounds 
described caused thp deceased's death.  

J a n e  Carroll, a niece of prisoner, testified in his behalf. 
tha t  she saw h im O H  tlie night  of the  m u r d e r ;  his head was 
badly cut on the right side near the  top, also a gash over 
his  left temple, and scratched places on his throat, resem- 
bling prilits of fingers ; the  cut  on the  top of the head looked 
a s  if it had  been done by a rock ; the  prisoner remained i n  
t h e  house (his father's wliere witness was) about a n  hour,  
changed his clothes, but did not h a r e  his wounds dress,d ; 
his clothes were bloody. Caroline Hensley, a sister of the  
prisoner, also testified that  he was wounded as described by 
last witness, but  that  the wounds had not been dressed ; SJ,K 

prisoner again two weeks af'terwdrds ; the  priuts were on 1115 

throat then,  but  did not examine his head. And  the evi- 
dence of a brother-in-law of prisoner was substantially tile 
same as that  of the  witness J a n e  Carroll. 

Samuel Boon,  the father of the  prisoner, testified that  h e  
examined his wounds the  morning after the  homicide; h i >  
throat mas choked; one cut  near  the  top of his head, an 

41 
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inch or  more long ;  one near the  rigllt ear, and one in  the  
temple, riot so bad as  tha t  on the top of prisoner's head. 

S a u ~ u e l  Parrott  testified for the  prisoner, tha t  h e  saw l ~ i n l  
on t h e  night  of the killing a t  his (pr ivner ' s )  h ther ' s ,  Samnel 
Boon; went with him to the  11ou;e; there was some blood 
o n  his head, a little place of blood there. On cross-esami- 
nation, he stated tha t  he  tras a t  the  grocery on the  night of 
the  fight, and Johnson (the shop kceper) closed u p  llis ba r  
arid went to supper ;  does not remember who were present 
ex,-ept the prisoner, the deceased, Black, ( the  first R-itness) 
one Wilson and hiniself; t!:ey went u p  the  road to meet the 
bar keeper; prisoner wanted deceased to pay h i m  what he  
owed hi111 ; some quarreling occurred ; prisoner took hold 
of deceased, pulled hini about,  and struck hiin ; a fight took 
place between theill; they were separated, and  deceased 
walked down the  road;  the  [)risoner had his pistol, and  
Black told h i m  to pu t  i t  u p  ; prisoser said let nze go, " I  
won't do any more, atid n7ill put i t  u p 7 '  A t  the  first fight 
t h e  deceased said he did not want any  "fuss"; wheil witness 
got to the  second fight, pr soner was striking deceased; 
Black took hold of the  prisoner and told 2eceased to get 
away, and  deceased ran  off u p  the creek, and after crossing 
it, fell ; when they got to deceased, Black said, " g o  tor a 
doctor," and the prisoner said, " I'arrott will go with me"; 
the prisoner did not coniplair~ of being h u r t ;  witness did 
llot see blood or wounds on piisoner, till h e  got home;  saw 
t h e  place on top of his head, hut  did not see other wour~ds, 
nor scratches on his throat. 

I t  was a d n ~ i t t e d  that  the  killing was with a deadly ryeapon, 
and thele was not snficient "cooling time" between the  
fights. There,was also evidence tending to show that  the 
par ty  had started to go up the  road to their homes. 

Dur ing  the argument,  a disagreement arose between coun- 
sel as  to what was sworn to by one of the nit:iesses, and the 
court  directed the witness to be re-called. He then re stated 
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his testimony upon the point in  dispute, and neither side 
was permitted to interrogate him. The  prisoner excepted 
to the re calling of the witness. 

The court told the jnry that its rehearsal of the testimony 
was to aid them, but not conclusive as to what the witnesses 
said; their own recollection of the testimony should guide 
then) and then ; proceeded to charge, 

1. Upon a trial for murder, the fact of killing with a 
deadly weapon being proved or admitted, (and here, i t  is 
admitted) the burden of showing matter of mitigation is 
thrown upnn t!~e prisoner, unless it arises out of the testi- 
mony produced against him. It is incrambent on h i m  to 
establish such matter, neither beyond a reasonable doubt, 
r ~ o r  by a preponderance of testimony, but to the satisfaction 
of the jury. Homicide is murder unless attended with ex- 
teuuzlting circumstances which mcst appear to the satisfac- 
tion of the jury, and if they are left in doubt on this point, 
it is still murder. If the prisoner in this case has satisfied 
the jury he did the act, of necessity, it would make a ease 
of self-defence; if in the heat of blood arising from sudden 
passion, i t  wo~~lqd mitigate the offence to manslaughter; but 
if he has failed so to do, the jury should return a verdict of 
guilty of murder. Matter of mitigation may appear from 
the  state's evidence or that offered for the defence, but  in 
either case, i t  was for the pr:soner to satisfy the jury of tho 
matters of mitigation or excuse. 

2. If t h e  jury find that deceased was unwilling to fight, 
and if prisoner attacked him,  got him down, and they were 
separated and prisoner got hold of him again, and they 
were again separated, and prisoner drew his pistol, and 
being induced b j  those present so to do, put up  his pistol, 
and then followed the deceased, attacked, and killed him, 
it is murder. 

3. If pr.isoner struck deceased in the first fight, got h im 
down and got on him, the deceased was justified in  defend- 
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i n g  himself by ehoking or  otherwise, and  such fighting i n  
self-defence would bo uo provocation for the  prisoner i n  t h e  
second fight. 

4 Tha t  if deceased got away from yrissner at the  first 
fight. aud had been told to run  and did go do\vn the road, 
and  if he  saw the prisouer approaclling Ilim socin after, and 
if he  knew the prisoner was armed from his having a pistol, 
and  frorn these facts, if the  j w y  find them true, the deceased 
had seasonable ground to believe and did believe tha t  pris- 
oner intended to attack him with the  pistoi or other deadly 
weapon, he (deceased) harl the  r ight  to arm himself with a) 
rock; and if prisoner attacked h i m  with n kaife, he  h a d  
the rl'ght to fight back. and if prisoner killed cleceased, i t  is 
murder.  

5. It is true as a general rule, that where two men meet 
and fight on a sudde11 quarrel, no advantage being taken. 
and one kill the other with a deadly weapon, it v d l  be b u t  
manslaughter, and it matters not which slrnck the first blow, 
T h e  law presumes malice in every wilful killing, and  it is 

v t e i ~ l i a t e ~  the  provocat,ion given in  the  mutual cotnlxlt tlzat e., 
the  offence to n:anslaughter; therefore in a killing q l o n  a 
sxdden quarrel, the  grade of the  offence depends upon t h e  
character of h e  provocation; if the  provocation be great.. 
the offence is but  mal~slaugt l ter ;  bu t  if slight, end t h e  kill- 
i n g  be done with a degree of violence out of all proportiorr 
to the  provocation, i t  is murder.  

To  these p:.opositions of law, as cllargsd by the court, t h e  
prisoner excepted, and recjccstc..', the  foilowing initructions ' 

First. Frvm ail the  f n ~ t s  cntl circumsta:~ces, disclos.ed by 
the  evidence i n  this  case, there 1s no  element of murder  in  
i t ;  tliat the  injcries inflicted upon the  prisoner by the  de- 
ceased i n  the first fight n-ere a great aud g r i e v ~ ~ s  provoca- 
tion, and  if the  mortal blows were given after t h e  first fight 
by the  prisoner within the  t ime a n d  in the i n a i ~ n e r  disclosed 
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by the evidence, then this is but a case of manslaughter. 
Refused and prisoner excepted. 

Second. That  the grade of homicide depends on the char- 
acter of the provocation, and prisoner being in  a state of great 
provocation at the moment of the act done, the number and 
violence of the blows inflicted upon deceased, and the use 
of &he knife as disclosed by the evidence, do not make out 
:c case of unustud killing, and  do not necesearily imply 
malice. The  court decliued to give this ii~struction in the 
language requested, but charged tbe jury that the grade 
depends upon character of provocation, and if prisoner was 
in  a state of great provocation a t  the moment of the aet 
done, and if there had been a mutual combat, and a sudden 
quarrel, the number and violence of the blows inflicted 
upon deceased and the use of the knife as disclosed by the 
evidence, do not make out a case of unusual killing and do 
not imxssartly imply malice. 

Third. If prisoner were in a &aLe of great provocation a t  
tho time of the homicide, their the degree of violence used 
by him or the number of blows inflicted, could not have 
been out ofall  proportion to that provocation, and they form 
no proper element of the grade of tlie prisoner's offence. 
Declined in the language used, but charged as follows: If 
these had bees a mutual combat on a sudden quarrel, and 
if prisoner was in a state of great provocation at the time of 
the homicide, then tlie degree of violence used by hi111 or 
the number of blows inflicted, could not have been out of 
all proportion to that provocation, and they form nr, proper 
element of the grade of prisoner's offence. 

Fowth If in the progress of a fight begun on a sudden 
quarrel in which prisoner was the aggressor, he receives se- 
vere injuries calculated to place him in a stateiof legal prov- 
ocation, and acting upon that provocation he slays his ad-  
versary with a deadly weapon, it is but manslaughter. De- 
clined as requested, but charged as follows: If in the 
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progress of a fight began on a sudden quarrel in  a mutual 
combat the  prisoner receives severe injuries calculated, &c., 
i t  is but  manslaughter. 

Fifth. As to the testimony of near relations, the prisorie:. 
requested the  court to charge: Tha t  the rule which regnr(1s 
the  testimoriy of near relations with suspicion, is not a rule 
which rejects such testimony or necessarily impeaches it ; 
bu t  if from tliat testimony, or from It and other facts and 
circumstances in the case the jury believe that such near 
relations have sworn the truth, then they are entitled to as 
full credit as any  other witness. This the court modified as 
follows: Tlie rule of law as insisted on by t he  state is that  
such evidence must be taketi with some degree of allowance, 
and the jury should uot give i t  the same weight as tliat of dis- 
interested witnesses ; but the rulz which regards i t  wid) suspi- 
cion does not reject it or necessarily ilnpeach it, kc . ,  (follom- 
ing the  words of the request). T o  these refusals, and the 
propositions as modified by the court, the prisoner excepted. 

The  judge also cbarged the following, scime of wl~ich a t  
the request of prisoner, and the others not excepted to : If 
the  prisoner pursued deceased, smarting uutler injuries re- 
ceived and within fo i r  minutes after their separation i n  t l ~ c  
first fight, and killed him, it  is but manslauglnter. If he  met 
deceased by accident and a mutual  combat ensued in which 
h e  received two severe wounds on the head from a rock o r  
other deadly weapon, 110 one being present wllo saw the  be- 
ginning of the fight, and he killed deceased, i t  is mauslaugh- 
ter.  If two men f ig l~ t  on sudden quarrel, whether each 
is willing to fight or not a t  the  co~n~ l i e i~ce r l~en t  of the yuar- 
rel, and  one be killed, i t  is manslaughter, tliougli the death is 
caused by use of a deadly weapon. If prisoner was on his way 
l i o~ne  after first fight and was assaulted by deceased with a 
rock or  other deadly weapon, and  two wounds were inflicted 
on his head as described by witnesses; and  if from the attack 
the  prisoner was in great fear of his life or enormous bodily 
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harm, and on tllis account h e  Billed deceased, i t  is axcussble 
homicide and the jury should acquit. And if tho jury find 
the facts as above (in last proposition) and that the prisoner 
from these circamstances had leasonable ground to believe 
and did believe he  was in danger of great bodily harm or 
of death, 2nd on this account killed deceased, he would be 
excusable and the jury should acquit. 

Verdict of guilty of murder, judgment, appeal by pris- 
oner. 

Attorney G e n e 4  and Juhrz Deverenx, for the Stnte. 
ilIessrs. J. $1. Gi~dye~,  dl. Erwi,~ and 1'. F. Davidson, for 

prisoner. 

ASHE, J. Tltere were a good many exceptioas taken in 
this case to the instructionsgiverl by His No t~or  to the jury, 
and one in regard to the drawing of the jury. The names 
of four jurors on the list Iyerc by mistake of the clerk 
ontitted to be put i n  the  b )s with the others, but upon dis- 
covery of' the mistake they were put in and drawn. And 
ten jurors of the special z le~ j i~e  when drawn were ordered to 
stand aside until the panel was exl~austed, and then their 
names were called from the list i n  the order in which tlieg 
had been drawn, and were disposed of by the state r~nd  pris- 
olier, the prisoner accepting one of them. There was no 
exceptioi~ taken a t  the time, but only after the verdict. The 
prisoner did not exhaust his challenges, and had the full ben- 
efit of his right of challenge to each of tha jurors. H e  was in 
no way prejudiced by theirregularity, and even if tte had heen, 
his exception comes too late after verdict. "When any ir- 
regularity in forming a jury is silently acquiesced in a t  the 
time by the prisoner, and especially when he partially con- 
sents for the sake of a trial to such irregularities, he waives 
his riglit to except after conviction, and thereby take a 
double chance." State v. Ward, 2 Hawks, 443. See also 
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State v. Boon, SO N. C., 4C1; State v. White, 68 N. C., 158 ; 
Slate v. Davis, SO N. C., 412, and cases there cited. 

During the argument of the case, there being some disa- 
greement between the counsel as to what one Ricks, a wit- 
ness for the state, had testified, he mas recalled by His Honor 
and directed to state what he had testified on his first ex- 
arnination. The prisoner excepted to his being recalled. 
The court had the right to recall him. I t  was the most sat- 
isfactory inode cf settling the disagreement, and could not 
ha re  prejudiced the prisoner, especially as His Honor in his 
charge to the jury told them that his rehearsal of what 
Hicks stated was for the purpose of aiding them, but was not 
conclusive as to what he  did say, arid their own recollection 
should guide them. 

His Honor in charging the jury, while referring to the 
wounds alleged to have been received by the prisoner, and 
proved by 111s father, sister and niece, told the jury that such 
evidence must be taken with some degree of allowance, and 
the jury should not give i t  the same weight as that of dis- 
interested witnesses, but the rule which regards i t  with sus- 
picion does not reject i t  or necessarily irnpeacll i t ;  and if 
from the testimony, or from it and the other facts and cir- 
cumstances in the case, the jury believe that such near rela- 
tions have sworn the truth, then they are entitled to as full 
credit as any other witnesses. There wa i  no error in  the 
instruction. In the case of State v. Ellington, 7 Ired., 61, 
where the mother and sister of prisoner had been examined 
for him, Chief Justice RUFFIN, in reviewing the instructions 
of the court below upon the character of their testimony, 
said : " Nor was there error in  telling the jury that their 
relation to the prisoner affected their credit. * * * All 
writers upon evidence say, tliat t l~ough  i t  does not make 
them incompetent, i t  goes to their credit; because we know 
that such relations create a strong bias, and that it is an  
infirmity of human nature sometimes, in instances of great 
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peril to one of the partie., to yield to the  bias produced by 
t h e  depth of sympathy and  identity of interests between 
persons SO closely corinected. How far these witnesses ad-  
hered to their integrity or were drawn aside by the  ties of 
nature  between them and the prisoner, i n  other words, the  
degree of relation actually affected their veracity, was a 
question for the  jury. I t  was proper to let  the111 know tha t  
they miglht legally take the  relation unto their consideration 
i n  estimating t l ~ e  credit to be given to their testimony, a n d  
there was nothing improper in stating also Lhe reason, on 
which the rule of law rests." T h e  judge below expounded 
t h e  law on this point of evidence i n  explicit conformity to 
this opinion of the  Chief Justice. 

As to the  other instructions: 
There  can be no objection to the  first and  fifth proposi- 

tions. T h e  law is correctly laid down i n  them. 
T h e  second, third and fourth, as abstract propositions may 

not be free from error, but when we consider tlieru in  their 
application to the  evidence before the jury, we must  hold 
they were not erroneous. T h e  la t~guage  of a judge i n  his 
charge to the  jury is to be read with reference to the evi- 
dence and  the points i n  dispute at the  trial, and of course 
is to be construed i n  referet~ce to the  contt;xt. State v. Tilly, 
3 Ired., 424. 

T h e  prisoner then asked for certain specific instructions 
which are  numbered in the  case as first, second, third, f o u ~ t h  
and  fifth. 

T h e  first in  this series S l ~ e  judge declined to give, and  the  
prisoner excepted. There was no error in the refusal, for 
he  could ilot cons~stently with the law,  as we conceive i t  to 
he, as applicat~le to the facts i n  the  case, have given such 
instruction. 

,Is to the  second, thircl, fourth and fifth instructions, H i s  
Honor  gave in  each case instructions substantia!ly as prayed 
for. Re was not bound i n  his charge to use the  very lan- 
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p a g e  in  which the prayer for irlstructions was couched. 
" A c11arg~  which suhstal~tially coriforins to the  instructions 
asked for Ly a party is sufficient. T h e  judge need 11ot adopt 
tile words of such i~istru-,tion." State v. Scott, 6-1- K. C., 586; 
Etde  v. Brantiej, 63 N. C ,518  ; Bu) toil, v. ~ K L I ~ L ,  G Jones, 409. 

Haviug d~sposed of the exce@ous, we come  no^ to the 
consideration of the  question, " l\ 'hat is the  grade of the  
priso11el"b offence ?" 

No provocation whatever can render homicide justifiable 
or even excusable ; the  least ~t can amount  to is aiaiislaugh- 
ter. If a man kill another sudde~l ly ,  wichout any,  or witli- 
out a considerable provocation, the  law iirnplies malice auci 
t h e  homicide i j  murder.  If the provocation be great, and 
such as must have greatly provoked h im,  the  killing is m t n .  
slaughter only. But  i n  consider~ng wllrther the  k i l l~ t ig  
a m o u ~ i t s  to manslaughter. o r  murder,  the  ir:strument with 
w l l ~ c h  the homicide was coillinittetl must be taketi into cou- 
sitleratioir~ : for if i t  were effected with a deadly weapon, the  
provocation must be great indeed to extenuate the offence 
to m ~ n s l x i g l i t e r .  .Archbold's Cr. Pl., 224 Here,  the p r o r -  
ocatioll was not very great. T h e  rencouuter, i t  must be 
noted, was brought c ~ n  by the prisoner. H e  threatened in 
the  begiiluiug of the quarl.el to whip the deceased if he  did 
not pny  liim the paltry tuin  of five cents. T h e  deceased 
was unarmed, told the priconer that he was his friend and  
did riot want  a fms, and asked tllose present not to iet h i m  
jcunp on hi111 ; b u t  bhe prisolier seized hold 011 him. struck 
h im,  engaged with h i m  on the ground in a " rough aiid 
tumble " fight, Mas pulled off <lie decea,ed, engaged with 
111 ~n again, and  when sepxr'tted the  second tiule drew his 
pistol ant1 threatened to take llis life, t h e  deceased all the  
\vliile nctirig on the defensive, and then  wlten h r  was held to 
keep hiin from shooting the decensetl, as was l ~ i s  avowed in- 
tention, h e  told those holding h i m  if they would let hiin go 
h e  would puf  u p  his pistol and do n o  more. H e  did p u t  
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his pistol in his pocket, and they let him loose. H e  was 
not then hu r t ;  he did not complain of any hurt,  only a fen- 
drops of blood were seen about l ~ i s  ear. H e  did not evince 
any very great exciteruent-certailily no frenzy-when he 
said let me go and I will put up my pistol. There was a 
great deal of deliberation in the rernark, and when released 
he  immediately followed the deceased, who had left the 
scene of the first conflict-no doubt to avoid tlie vengdnnce 
of the prisoner-came up with hiin on the road, and the 
next seen or heard of them WAS the sound of blows, and the 
deceased twice crying out, "Oh Lord, boys, hold h i m  off me," 
and when the witnesses approached them tlje deceased was 
unresisting, and tlie prisoner, holding him by the left shoul- 
der, was plu~lging his knife into hie breast, inflicting on 
him several fatal mounds, one of which severed his jugular 
vein, and allother penetrated to his heart, so deep and broad 
that the physician who examined them said he thrust his 
hand i n  and lifted up his heart. And then when the 
wounded man fled, suff~lsed with his life blood fast ebbing, 
and fell clown dead from exhaustion, the prisoner approaclled 
him, and looking on his bloody work, coolly said, " H e  is 
not hur t  ; he  is only drunk. ' 

When there is such a determined purpose as manifested 
by the prisoner in this case, to force a, fi4ht on a peaceable 
and unoffending man, i t  is natural to look for some rnotiva 
actuating his conduct. Before the first fight, whilc the pris- 
oner was vaunting his determination to whip the deceased, 
unless he paid hi111 that five cents " riglit there," the de- 
ceased reminded hiin that "some two months before, he (the 
prisoner) had been insulted at hiln." I t  must have occurYed 
to the deceased that the prisoner's hostility on that occasion 
was prompted by that previous affront, or he wonlcl not 
just then have alluded to it. Arid so trivial was the pre- 
text for assaulting the deceased, that i t  is most probable he 
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ascribed the prisoner's conduct to the  real motive, tha t  of 
avenging the supposed insult. 

But  conceding there was no  express malice, how stands 
the  case ? The  solicitor for the  state admitted there was not 
cooling time between the first and second rencounters, b u t  
th is  court is not concluded by such admission. It matters 
not whether there was cooling time or not, if the  prisoner 
acted coolly aud vengefully or with a degree of violence out 
of all proportion to the  provocation, his crime is tha t  of 
murder .  State v. Cl~avis,  80 N. C., 363; Stcrte v. C ? / q t ,  1 
J o n r ,  280. TVl~atever prorocation there mas, i t  was brought  
on by the turbulent conduct of the  prlsoner himself. H e  
was the  aggressor, aiid from the  b c g ~ r ~ r ~ i r ~ g  showed a dispo- 
sition to take the life of the deceased, and in the last fatal 
conflict his cor~dcct  was marked by the utmost cruelty aiid 
brutality. T h e  wounds he  received. as testified to by his 
relations, were probably greatly exaggerated, for the  witness 
Pnrrott, n h o  went home with h im after the homicide, testi- 
fied tha t  he saw some blood on his head, a little place of 
blood there. and the  prisoner did n3t compiain of being 
hurt .  But  admitting tha t  the  prisoner received the injuries 
described by his relations, i n  our  opinion they did not 
a rnou~i t  to such provocation, under the circu~nstances of the  
case, as mi tigated his crime to manslaughter.  

" Where the deceased illtelldetl only a fight without we'ip- 
ons, and  illat was known to the  prisoner, a n d  the prisoner 
drew his knife without rlotice to t h e  deceased, even if they 
actually engaged i n  the fight, the stabbing of lhe  deceaced 
b y  the pr iwner  would be murder." State v. ;~'cott ,  1 Ired., 
409. And  again, " where persons fight on fair terms, a n d  
after a n  interval, blows having been given, a party draws, 
i n  the  Iheat of blood, a deadly instrument and i~lflicts a mor- 
tal injury, i t  is manslanghter on!y; bu t  if a party enter a 
contest dangero~lsly armed and  fight under  a u  uufair ad- 
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vantage, though nlutual blows pass, i t  is not manslaughter 
bu t  murder." Stofe v. Hildreth, 9 Ired., 440. 

Applying the priuciples enunciated i n  these and otller 
cases we might cite, we are  co:istrained to hold that  the 
prisoner is guilty of murder.  There  is no  error. Let this 
be certified to the superior court of Madison count j ,  that  
the  sentence of the law ]nay be carried into execution. 

PER CGRIAM. No error. 

STATE 1'. JACOB F. STAAGLE 

1. A11 attempt to  commit a felony or misclen~ea~ior is. a t  common law, in 
itself a ulisdenleanor ; Izence, an  attempt to muider by adininistering 
poison is a rnisde~uca~mr. 

2 Where one is indicted and tried for a felony, yet  the facts averred ill 
the indictment constitute only a mistlemeal~or, the c o ~ ~ r t  may give 
jadgment for s11c1l mistlemeanor. 

3, It is a common l a v  misde~neannr to  administer a nos io~ls  drug Wit11 
intent to procluce an  abortion. 

4. It is not il clemurrnhle mirjoinilpr of counts to  chnrge in the s a m  bill 
an  attempt to kill by aclmi~ii~tering noxior~s aiitl poisonou~ drtlqs, and 
a n  attempt to  produce a n  abortion by the same ~ w a n a ;  both offences 
beiilg misdei~eano13 of the same glade and puni~11;tble alike. 

(State v. L>chvrch, 9 Ired., 451, cited and approved.) 

INDICTXENT for administering Poison, tried a t  Fall  Term,  
1579, of MACOX Superior Court, before Graves, J. 

T h e  defendant demurred to the  bill of indictment, de- 
m u r r e r  overruled, and defendant appealed. 
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d l t omey  Gcneml. for the  State. 
S o  counsel for drfendarit in  this couL t .  

ASHE, J. T h e  indictment contained four coulits ; the first 
two charged the clefendant with having ec;ilf~illy and fc lor~ioudy 
administered a poisonous d rug  to one Eva B r j  son, ~17it11 in-  
tent to kill and murder her, varying only i n  the  description 
of the  d rug  used. T h e  last two counts cllargecl h im with 
11:ivi11g u n l a ~ f u l l ~  arid wickedly adn1i:listered a noxious 
1,otion to the s:iicl Eva, tllen being quick with cliilcl, with 
t h e  intent to cause and procure the miscarriage of the said 
E v a ,  a n d  the p r e ~ n a t u r e  birth of the  said child ; these two 
counts 01111 differing a;; to tlte nature of the  drugs employed 
to cffeect t l ~ e  purpose. T h e  defendant when called upon to 
plead to the  indictment, demurred to the  same, a n d  assigned 
for cause of delnurrer:  1st. Tha t  the  facts set forth and 
charged against him in  said bill of indictment do not cou- 
stitute an offence or crime agai t~st  the  laws of Sortl i  Carolina. 
2nd.  Tllat  there is a misjoinder of counts i n  said bill of in- 
dictment. 

T h e  court committed no error i n  overruling the  dernur- 
rer. T h e  facts cliarged i n  the  hill are admitted by the  tle- 
marrer .  T h e  charge in  the first two counts of adnlinister- 
illg the  poison with intent to kill and  murder,  amounted to 
a n  a ~ t e r n p t  to commit a felony, and  every a t tempt  to co111- 
init a felony or  ~niadenleanor is a t  common law, i n  itself, 
a nlisdemeanor. \IThar. Cr. Law, 5 2686 ; Roscoe Cr. Ev., 
2S3. 

I t  is a common law offence an(1 the  co~i imon law is i n  
force i n  this state. T h e  defendant is therefore charged in  
the  ind ic tmer~ t  with a crime under the  laws of the  state. 
And when one in this state is indicted and tried as for a 
felony, yet the  facts averreil in tile indictment do  not SLIP- 
port  the  charge of felony, but  a misdetnemor, the  court m a y  
qive judgment  for such misdemeanor. State v. Upchurch, 9 
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Ired., 454 As Chief Justice RUFFIN in tha t  c a w  says, " i t  
does not raise t l ~ e  grade of a crime, although 311 indictment 
does apply the  epitht t " felonice" to that  which is not a 
felony." Calling i t  a felony dues not make i t  one. 

T h e  secontl ccusc of demurrer assigrled is not lecs nnteii- 
ahle than the first. W e  h a r e  no  statute ~nak i r jg  i t  i l~tl ict-  
able to ado~in i s te r  " drugs " to produce abortion, and there 
is very littlc to be found on the subject in either the  English 
or American writers on crimin;il h w ,  but  i t  is held by the 
highest authori ty  that  i t  is a n ~ i s d e m ~ a r l o r  a t  cornmoil I L ~ W .  
Russell on Crimes, 522. And Wharton in  his work on 
Cr i ln ind  Law, 5 1220, says: " T h e r e  is 110 doubt a t  coln- 
Inon law the destruction of an irif~lnt unborn is a high rnis- 
demeanor, and a t  an cirrly period, i t  seems to have been 
murder.  * * * I t  has been said i t  is not a n  indictable 
offence to administer a d rug  to a woman and therebo to pro- 
cure a n  abortion, unless the  mother is quick with c.hilc1, 
though such a distinction, i t  is sub~ni t ted,  is neither i n  nc- 
cordance with the results of medical experience or wit11 the 
p r i ~ ~ c i p l e s  of the  common law. See also Hawkins, ch. 13, 
g IS. 

Each of the  counts of the indictment then is for a misde- 
meanor a t  cummoil law, the punisliment for whi th  is fine 
atld imprisonment, or b o t l ~ ,  a t  the  discretion of the  court. 
A n d  i t  is well settled tha t  there may be a joinder of counts 
when t h e  grade of t h e  offence and  the punishment a re  the 
same. There  was then no misjoinder, and no error in  t h e  
ruling of H i s  H o ~ i o r  upon the demurrer.  Let this l ~ e  certi- 
fied to the  superior court of X i c o n  county that  further pro- 
ceedings be had agreeably to this opinion and the law of the 
state. 

PER CURIAJI. No error. 
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STATE v. JOSEPH WATTS. 

Joinder of Azdictnzcnts-Arresting Jud,qntent-Convictiol~ of 
dfisdemeanor on Charge qf Feloelony. 

1. Where t x ~ o  indictnlents relate to the same tmnsaction, they are to  be 
treated as one bill with two counts, and may be joined wherever a 
joii~der of counts would be authorized. 

2. When the same act is charged in one bill of inclictn~ent as an assault 
and battery, and in another as an assault with intent to conlniit a rape, 
and the jury convict of a simple assault only, an alleged miejoinder of 
the charges c:~i~not be taken adv:~ntage of by motion in arrest of juclg- 
ment. 

3. Where one is inclided for an offence which the bill t e r m  a felony, but 
wl~ich is only a misclemeanor, he may be convicted of the latter oEenee. 

(State Y. Speighf ,  G9 N. C., 72 ; State v. Johnson, 5 Jones, 221 ; and 75 N. 
C . ,  123 ; State v. Upckureh, 9 Ired., 454, cited, colmnellted on and ap- 
proved.) 

INDIC:TMEST for an  Assault, tried at  Fall Term, 1879, of 
HAPWOOD Superior Court, before Graves, J. 

Verdict of guilty, judgment, appeal by defendant. 

Altorney Geneml and J. iY. Gudger, for the State. 
iliessrs. A. T & T. f? Davidsorz, for defendant. 

ASHE, J. The defendant was tried on two separate in- 
dictments: the first, for a n  assault and battery, and the 
second, for an assault with intent to commit a rape. The 
jury f'uund him guilty of the assault, but not guilty of the 
assault with intent to commit a rape. The defendant moved 
in  arrest of judgment upon the ground that the two indict- 
~ n e n t s  could not be joined, but His  Honor overruled the 
motion and tlie defendant appealed. 

The rule for joining different off'ences in the same bill of 
indictinent is, that i t  always rnay be done wheu the grade 
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STATE e. TATTS. 

of t l ~ e  offences arid the  judgments are the  sarne. Arcllbold's 
Cr. PI., 61 ; Xtate T. Speight, 69 N. C., 72.  

T h e  offence charged i n  each of these bills of indictment 
is a misdemeanor, and are of the sarne grade, but the  pun-  
ishments are  different. Upon convictio~i on the first in-  
clicttnelit, the  punishment is fine or imprisonment, or Loth 
a t  the  discretion of the  court, and upon the last imprison- 
ment  in  the state prison for not less than five nor more than 
fifteen years. On accoulit of this difference in  the  punish- 
n ~ e n t  to be inflicted, i t  is contended that there is a ~nis joinder  
and  the  indictments cannot be sustained. The  two indict- 
ments relate to the  same transnction slid are to be regarded 
a n d  treated as one bill of iiidiciment containing two counts, 
State v. Johnson, 5 Jones, 221. I n  tha t  case where there were 
two bills of ind ic tn~en t  for t h e  enme oflence, CHIEF JUSTICE: 
PEARSON said, " the effect n as simply to add anotlier count 
to the  hill of indictment ;  the  whole constituted but  one 
proceeding, to be treated as if the  bill, a t  the first, had con- 
tained three counts instead of one. If the counts be incon- 
sistent, i t  is ground for a motion to quash, or t l ~ e  state may 
be ruled to elect upon which t l ~ e  trial shall be had ; this is 
ouly done to prevent injury to the  accused, bu t  ne re r  when 
t h e  counts are only variaiioils in the  mode of chalgil;g the  
same offence; and the fact that  the  counts are  all i n  one 
bill or i n  two bills, both being found by the  grand jury, 
makes no kind of difference." 

T h e  two indictments the11 are to he taken as two couuts 
i n  one bill of indictment, and  the question is, can these two 
counts be joined in the same bill P The  authurities are i n  
conflict upon this point. Both Archbold and Bishop, at 
the  foot of the precedents given by thetn for a n  indictmerit 
for an  assault with intent to commit a rape, suggest, "add  
a count for a conimon assault." B u t  admitting there isa mis- 
joinder of counts, can i t  be taken advantage of by a motion 
in arrest of judgment ? T h e  current of authorities, both 

42 
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English and  American, is, tha t  i t  cannot be done. Arch- 
bold, in his  criminal pleadings, lags i t  down that  an  objec- 
tion to a misjoinder of counts may be taken before the  de- 
fendant has pleaded, or the  jury are charged, by a n~otioil  
to quash ; or  i f  i t  be not discovered u n t ~ l  after the  jury a r e  
charged. t h e  judge may p u t  the  prosecutor to his election on 
which charge h e  will proceed; b u t  i t  is n6 objection i n  
arrest of judgment. T o  the same effect a re  Wharton 011 

Criminal Law, and Bishop on Criminal Procedure, 202 and  
notes 1, 2 and 3, and especially note 3, a u d  the  American 
cases there cited in  support of the  doctrine. All these a u -  
thorities go to establish the  priuriple tha t  where an indict- 
ment  charges offences to which the Ian- affixes distinct pnn-  
ishments, i t  m a y  be bad for nlisjoinder ; b u t  after verdict and  
judgment,  the  judglnent will not be arrested or reversed for 
that  cause. T h e  defect is cured by the  verdict. But  in  this 
state, i n  the ease of State v. Johnson, 75  N. C., 123, which was 
a n  indictment containing two counts, one for stealing a 
horse a n d  concluding against the form of the  statute, a n d  
the other for receiving the  horse knowing i t  to have been 
stolen, t11is court arrested the  judgment on the  ground of 
mi~ jq inder  of counts where the  grade and punishment were 
not the  same, and PEARSON, C. J., assigned as  a further rea- 
son for t h e  arrest, " tha t  upon the ' general verdi~ht '  the  
record did not  enable the  court to know upon which, i n  
other words, for which oflence the prisoner should be sen- 
tenced, a n d  no  j u d g ~ n e n t  can bc given without inconsistency 
a n d  error upon the face of the  record." 

B u t  our  case is distinguishable from that.  Here, tha t  
difficulty is  p u t  out of the  way by the  verdict of the  jury 
acquitt ing the defendant of the  assault wikh the intent to 
commit a rape and finding h i m  guilty of the  assault only. 
T h a t  would h a r e  beer] a good verdict if tlie ind jc tn~en t  had  
contained only the  one count for tlie ns~r .u l t  with ihteiit, 
for i n  such cases i t  is permitted to acquit  of t h e  higher of- 
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fmce and find guilty of the lesser. Whar. Cr. Law, 617, 
and Bishop Cr Proc., 559. 

The verdict then i n  this case must be taken to be a gen- 
eral verdict on both counts for the :tssanlt, to which there is 
nothing objectionable, upon the authorities. 

But i t  n ~ a y  be ohjected that the second count in the in- 
dictment charges a felony, and that in this state counts for 
felony and misdemeanors cannot be joined in  the same bill 
of indictmenl. Tha,t is so. But when a person is indicted 
for an  offence as for a felony, when in fact it is no felony 
but only a misdemeanor, he may be convicted of the latter 
offence. The use of the word felony in the indictment does 
not raise the grade of the offence, and make that felony 
which is no felony. State v. Upchurch, 9 Ired., 454. 

The defect in this indictment was cured by the verdict 
and there was no  ground for the arrest of the judgment. 
There is no error. Let this be certified to t h e  superior court 
of Haywood county.. 

PER C U ~ I A M .  No error. 

STATE v. SNOW XOORE. 

durisdiction of criminal qffemes, concurrent, exclusiva. 
hdictment. 

9. Under the pro~isions of the act of 1579, ch. 92, the s~tperior, inferior 
and criminal courts have conclurent jt~risdiction with justices of 
$ l~e  peace of all affrays, assault?, and assaults and batteries, where a 
justice has not taken jurisdiction within six months after the commis~ion 
of the offence, 
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2. And inclicttnents for such offences need not aver that the offence was 
committed more than six months before the  finding of the bill ant1 
that no justice has taken juriscliction. This is matter of defence and 
may be taken advantage of under the plea of " not guilty." 

3. The snperior and criminal courts have exclusive jnriqdictiou of all 
assaults with intent to hillor commit rape, 2nd where a deadly weapon 
i? used or serious darnage clone. Inferior courts h;tvc like jurisdiction 
except in assa~llts with intent to comnlit rape. And here, the indict- 
ment should contain the proper averments of the illtent, the character 
of the weapon and the es tent  of the injury. 

4. Remarks of ASHE, J , 11pon the effect of omitting the term " exclu- 
sive" in section twenty-seven, article four of the constitut;on of '75. 

INDICTMENT for an Affray, tried a t  Fall Term, 1879, of 
IREDELL Superior Court, before Schenck, J. 

The defendants, Snow Moore and William Sloop, were 
tried and convicted on an i~d ic t lnen t  for an affray in  the 
usual form. I t  was in proof that the defendant, Moore7 
struck his co defendant with a stick loaded i n  the end with 
lead, aiid knocked out his eye. The counsel for defendants 
moved in  arrest of judgment because the indictment did 
not allege that a deadly weapoc was used nor serious dam- 
age done; and because the indictment did not charge that 
the affray occurred more than six months before the finding 
of the bill. The motion was overruled, judgment, appeal 
by defendants. 

Attorney Ge~leral, for the Stzte. 
The defendants were ilot represented in this court. 

ASHE, J. This case presents one of the numerous ques- 
tions of jurisdiction, which are constantly arising from hasty 
and inadvertent legislation on the subject of the distribu- 
tion of the judicial powers of the governnient among the 
different courts of the state. Judges and justices are in 
doubt as to their jurisdiction in  many cases. Solicitors are 
at a loss how to frame their bills. And the consequence is, 
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litigation is it~creased aid expenses incurred by the very 
legislation which was intended to simplify and cheapen 
legal proceedings. This  w r y  case now before us is an  in-  
stance of this uncertainty i n  the  cunstruction of the la~vs. 

T h e  constitution i n  section twelve, article four, declares 
tha t  tlme gerleral assembly shall have no power to deprive 
the  judicial department of any  power or jurisdiction which 
rightfully pertains to it, as a co-ordinate department of the  
government ; but  the general assembly shal l  allot and  dis- 
tr ibute tha t  portion of the  power and  jurisdiction, m l ~ i c h  
does not  pertain to the  supreme co~r r t , among  the other courts 
prescribed i n  the  constitutiou or which IIIRY be established 
by law, in such manner  as i t  may  deem best. And  again 
an section twenty seven of the  same article, i t  is declared 
" tha t  justices of the peace shall have jurisdiction of a l l  
crirninal matters arising within their counties, where the  
punishment cannot exceed a fine of fifty dollars or imprison- 
ment  for thirty days." 

T h e  superior courts by their original constitution had ju- 
risdiction of all  criminal offences, and still have, except 
where i t  has been restricted by the coilstitution or some act 
of the  legislature. Vnder the  constitution of '68, justices 
had ercclz~sive jurisdiction of all  cr i~i l lnal  matters where the  
punislmlent could not exceed a fine of fifty dollars or one 
month's imprisonment. But  the term "mclusive" is omitted 
i n  the  constitution of '75, and  tve think the  effect of this 
omission is to give con current jurisdiction to the superior, 
inferior, and criminal courts ~ i t h  justices of the  peace in d l  
cases where tlle punishment cannot exceed a fine of fifty 
dollars or thirty days' impriaonmelit, except in  those cases 
where by the act of the legislature exclusive jurisdiction is 
given to justices of the  peace ; hut  even in  those cases, with 
a qualification i n  respect to affrays, assanlts, and assaults 
a n d  batteries. 

Construing the  sixth, seventh and eleventh sections of the 



662 I N  THE SUPREME COURT. 

act of 1879, ch. 92, together, we think the superior and 
criminal courts have exclusive jurisdiction of all assaults 
with intent to kill or with intent to commit rape, or where 
a deadly weapon has heen used or serious damage done; 
and concurrent jurisdiction with justices of the peace of all 
assaults committed within one mile of the place where and 
during the lime such court is held, and of all affrays, as- 
saults, assaults and batteries where a justice of the peace 
has not witlliii six montlls after the comrl~ission of the of- 
feuce proceeded to take official cognizal~ce of the same. And  
inferior courts have like jurisdiction, except in cases of as- 
saults with intent to commit rape. 

It1 framing bil!s of indictment for such offences, it is not 
necessary to aver that the offence was committed more than 
six months before the finding of the bill and that no justice 
of the peace has taken official cognizance of it. That  is 
matter of defence like the statute of limitations. I t  is mat- 
ter which goes to the jurisdiction of the court and may be 
taken advantage of under the plea of "not guilty." Arch. 
Cr. Pl., 80. But in indictments for assaults with intent to 
kill or with intent tocotntnit rape, or where a deadly weapon 
has been used or serious darnage done, there, i t  would be 
necessary for the bill to contain the proper averments of the 
intent, the character of the weapon and the extent of the 
iiljnry. 

111 this case there is no averment of the use of a deadly 
weapon or of any damage done, but tile defendants are found , 
guilty o i  an affray and of mutually assaulting and heating 
each other, a i d  as i t  is not made to appear that the bill was 
found witllin six months after the commission of the offence 
and that a justice of the peace has taken official cognizance 
of the case, the superior court had jurisdiction. There is no 
error i n  tlie judgment of the court below. Let this be cer- 
tified, k c .  

PER CURIAM. No error. 
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S'l'ATE v. JONN IIOOPER. 

(Sanle syllnb~is as in  preceding case.) 

INDICTMEST for an Affray, tried a t  Fall Term, 1879, of 
JACKSON Superior Court, before Gravcs, 3. 

The defeiicilant and one Monroe Hooper mere indicted in  
tile usual form for an affray, in  mutually assaulting aiid 
heating each other, and tllere was evidence that the offence 
charged was committed more than six rnonths before in- 
dictmenl found. The jury returned a verdict of guilty 
against the defendant, alld liis cour)sel thereupon lnovcd in 
arrest of judgnient on the ground that the bill did not state 
that  a deadly weapt ]  had been used, nor tlie offence com- 
~nit ted more than six molrtl~s before the bill was found. 
Motion overruled, judgment, appeal by defendant. 

Attorney General and G. X $'erguson, (who also appeared 
in  the precedi~lg case,) for tile State. 

N r .  Kope Elins, for tlie defendant. 

ASHE, J .  It has been decided in State v. Mooye, ante, 659, 
that the superior courts have concurrent jurisdiction with 
justices of tlie peace of all aErays, assaults, and assaults and 
batteries where a justice has not within six lnonths after the 
cotninission of the offence proceeded to take official cogni- 
zance of the same ; and in framing the bill of indictment it  
is not necessary to' charge that the ofl'ence was committed 
more than six months before the finding of the bill, and 
that no cognizance has been taken of the same by a justice 
of the peace ; that that was matter of defel~ce which went to 
the jurisdiction of the court, and like the plea of the statute 
of limitatioris might be taken advantage of by the defend- 
an t  on the trial under the plea of " not guilty." On this 
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tiuthority there was no error in the ru l ing  of the court be- 
low upon the motion in arrest of judgment. 

Let this be certified to the superior court of Jackson 
county that f ~ ~ r t l i e r  proceedings may be had agreeably to 
this opinion. 

PER CURIA~I. No error. 

STATE v. JOHN EEN'l1HBLL, JR. 

Jurisdiction- Trial- Quashing. 

I. J w t i c ~ s  of the peace have csclusivr juridiction of a misdemea~lor for 
failure to list for taxes. Acts 1877, ch. 135, and 1879, ch. 92. (Re- 
marks of ASHE, J., upon the clistributiou of judicial power.) 

2. Wherever a defect of jrrrisdictio~i is apparent ill any case, civil or crim- 
inal, the court may, on plea or ex mero motu, stop the proceeding at  any 
stage ; Tlierefo~e it is uot erronrous to quash an inilictmer~t for  want 
of jurisdiction, after :t plea of " not g~l i l ty"  e l~tered 

(Brunch v. Hoztston. Rusb., S 5  ; Bun-oughs v. UcNeil, 2 Dev. & Bat. Eq , 
207 ; State v @ ~ h ,  2 Hay., 352. cited and approved.) 

INDICTMEST for a Misdemeanor, tried a t  Fall Term. 1879, 
of NERTFORD Superior Court, before Cudger, J. 

This was a motion to quesh a bill of indictment. Tile 
bill was found at spring tcsin, 1879, and is A S  follows : "The  
jurors for the state upon their oaths present, that John Ren- 
thall. Jr., late of the county of Hertford, and state of North 
Carolina, was on the first clay of April, 1875, a resident of 
said county and the owner of property in St. John's town- 
ship and county aforesaid, subject to taxation, the said John 
Renthall, Jr., being then and there liable for the tax on said 
property, and for a poll tax. And the jurors aforesaid, upon 
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their oaths aforesaid. do further present, that the said J o h n  
Benthall, Jr., the  owner of property in the said t o ~ m s h i p ,  
subject to taxation, the  said John  Benthall, J r . ,  being then 
and there liable for said tax on said property, and for a poll 
t ax  as aforesaid, did unlawf~illy fail to give himself in  and 
to list said property so subject to taxation before the list- 
taker and  county cnrnmissioners of said county, on or before 
the  first day of June, A. D. 1878, contrary to the form of 
the  statute i n  such case made and provided, and against the  
peace and dignity of the  state." T o  v h i c h  iridict~nent the 
defendant pleaded " not guilty," and then moved to qunsli the 
bill on the  ground that justices of the  peace Iiacl exclusive 
jurisdiction of all such offences, and  tha t  the  superior court 
had no jurisdiction of this case. T h e  motion was sustained 
by the court, and  Gw,ncly, solicitor for the  state, appealed. 

Bt lo iv~ey  General, for the  State. 
No counsel for defeadant. 

ASITE, J. T h e  defendant is indicted under  section twenty 
of the act of 1876-'77, ch. 155, in  which it is declared that  
" all persol~s who are liable for a poll tax and shall wilfully 
fail to give tl.en~selves in,  aud all persons w h o  own property 
and wilfully fail to list i t  within the time allowed. before 
the  list taker and the county commissioners, shall be deemed 
guilty of a misdemeanor, and on conviction therefor shall 
be fined not more than fifty dollars, or imprisoned not more 
than  thirty days." And i t  is provided i n  section seven of 
the  act of 1879, ch. 92, " that  justices of the peace shall have 
exclusive origical jar i~dict ion of a11 cr i l t~inal  matters aris- 
i ng  within their counties, where the  p u n i s h n ~ e a t  now or 
which sl1a11 be hereafter prescribed Ly law, shall not exceed 
a fine of fifty dollars or i iupr i~ournent  for thirty days." 

T h e  last act ~ v a s  ratified on the fourth day of March, 1879, 
a n d  the bill of indictn~ent,  found on t h e  third Monday after 



666 I N  THE SUPREME COURT. 

the fourth Monday in March, 1879. This would seem to 
settle the question of jurisdiction. The grounds for claim- 
ing jurisdictioli in the superior court do not appear upon 
the record, and we are left to conjecture. Possibly the 
omiss!on of the word " exclusive" in section twenty-seven 
of article four of the an~ended constitution, may be held to 
indicate the intention of the framers of that instrurner~t to 
authorize the legislature to give concurrent jurisdiction with 
the superior courts, to justices of the peace in criniinal cases 
where the punishment cannot exceed a fine of fifty dollars 
or imprisonment for thirty days. However t l ~ i s  may be, 
the twelfth section of the same article of the constitutim 
provides, that " the general assembly shall have no power to 
deprive the judicial department of any power or julwiiction 
which rightfully pertains to it as a coiirdinate departmei~t 
of the government, but the general assembly shall allot and 
distribute that portion of this power and jurisdiction which 
does not pertain to the supreme eourt, among the other 
courts prescribed in this ronstitution, or which may be 
established by law, i n  such manner as i t  may deem best," 
&c. By virtue of this section, the general assembly, in al- 
loting and distributing the judicial powers of the several 
courts referred to, had the right to define and prescribe 
their jurisdiction. And when i t  provided that justices of 
the peace shonld have exclusive original jurisdiction of cer- 
tain criminal actions, where the punishment cannot exceed 
a fine of fifty dollars or imprisonn~ent for thirty lays,  i t  was 
in the exercise of a constitutional power, and necessarily 
deprived al! other courts of jurisdiction of such offences. 

Tire are therefore of the opinion that the superior court 
had no jurisdiction of this case, and that there was no error 
in the ruling of the court below, uniess i t  be that the ob- 
jection came too late, and that after the defendant had by 
his plea put Iiimself upon the country for trial, the court hadl 
no right to quash the bill of indictment. 
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- 
STATE v. BEXTHALL. 

As a general rule a motion to quash on the par t  of the  
defer~dant will not be allowed after the  plea of " not guilty," 
but  the  courts will entertain a motion by the solicitor to 
quas11 at a n y  time before verdict. Archbold Cr. PI., 67. 
And if the  courts can exercise tlris power on motion made 
by the solicitor after not guilty pleaded, we hold i t  must 
have t l ~ e  same power en: mero wzotu when it is 111anifest froin 
the  bill of indictiner~t that tlle case is corain 72on juclice. I n  
the  case of Branch v. Houston, Rusb., 85, PEARSOS, J., in  de- 
livering the  opinion of the  court, held " t h a t  tile consent or 
a waiver cannot confer jurisdiction ~ v i t l ~ h e l d  by law, and the  
i i~star i t  the  court perceives that  i t  is exercising a power not 
granted, it ought to stay its action; and ex necessitate t h e  
court may, on plea, suggestion, motion, or ex nzero motu, 
when the  defect of the  jurisdiction is apparent, stop the pro- 
ceeding." I n  support of 11-hich he refers to Rrtwouyhs v. 
~llc-Teil, 2 Dev. & Bat.  Ey., 297; G~een v, Butherford, 1 Yes., 
4'71 ; Tidd's Practice, 516, 960. See also Davis v. Packad ,  6 
Pet., 41 ; Grifin r. Domingues, 2 Duer, (N. Y.) 656. 

I t  is true the  authorities above cited are civil cases, bu t  
i n  civil a c t i o ~ ~ s  as  well as in indictments the  regular order 
of plcading must  be observed; as for instance, a plea to the 
jurisdiction cannot be pleaded after a plea to the person or 
declaration, and if the  court can of its own motioll arrest 
the  progress of a civil action a t  any stage of tile pleadings 
for a manifest  ant of jurisdiction in  the  c o u ~ t ,  there can 
be no  reason why i t  may not exercise the same discretion in  
a c r m i n a l  action. I t  would be useless for a court to pro- 
ceed wit11 the trial to verdict, when i t  is pluiu no  judgment  
could be pronounced i n  case of a conviction. 2 Hawk., P. 
C., 2S8 ,  and State v. Roach, 2 Hay., 332, where tile indict-  
rnent was quashed after plea. 

There  is no error. Let this be certifed, $(a .  

No error. Affirmed. 
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STATE v. GEORGE J O N E S  and others. 

(Same syllabus ns in preceding case ) 

IXDICTYEKT for a Rfisdkmear~or in  failing to list property 
for taxes, tried a t  Fal l  Term, 1879, of ~ D G E C O ~ ~ B E  Superior 
Court, before Acery, J 

T h e  defendants luoved to quash the bill of jnclictment for 
want of jurisdiction. T h e  court allon-ecl the motion a n d  
the solicitor for the  state appealed. 

Attorney Genera?, for the  state. 
J4r. Frank Powell, for the deferidailts. 

ASHE, J. T h e  facts i n  this case are almost identically the 
same as those ill :he case of State v. Bcnthnll, at this term, 
and therefore need not be stated. The y uestions of l a m  in-  
volved are the  same, ant3 the opinion delivered i n  that  case 
is the  decision in  this. Let i t  be certified to the superior 
court of Edgecornbe county i n  this case. 

No error. Xffirnled. 

STATE v. CHARLES W. CRAIG. 

Jrtr*isdiction-Failrl,e to work Road. 

Justices of the peace have exclusive original j~i~iscliction of the offence of 
failing to  work the public roads. 

(State v. Heidelburg, 70 N. C.,  4'36: cited and approvctl.) 

CRIMIXA~, ACTION for failure to work 011 Public Road, 
commenced before a justice of the  peace and  heard on ap- 
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peal a t  October  tern^, 1879, of NEW HASOTER Criminal 
Court, before iTIeares, J. 

T h e  opinion in  this case as reported i n  81 N. C., 588, was 
certified to the  court below with directions for f ~ ~ r t b e r  pro- 
ceedings, when on luotion of defendant's counsel the  judg- 
ment  Tvas arrested upon the ground of a want of jurirdic- 
tion in the  justice's court where the  action begun, arid Xoore, 
solicitor for the  state, appealed. 

Afton~ey General, for the State. 
Xr. A. 7: Lol~don, for the  defendant. 

SIIITH, C. 3. T l i i ~  case was before t h e  court a t  the  last 
term,  a ~ i d  i t  was held tha t  upon the  facts set out in  the  spe- 
cial verdict, the  defendant was not exempt from llabilitp to 
n-ork upon the public roads. Upon the calling of the cause 
i n  New Hanover c~ain~inal  court for further proceedings, on 
motion of the  defendant's counsel, judgment was arrested 
a n d  the  solicitor appealed. T h e  argument  i n  support of 
the ruling below is tlle want of' jurisdiction i n  the  justice, 
with whom the proceedings originated, to hear and  deter- 
lnine the  subject matter of the  charge. a n d  this is the  only 
point presented in  the appeal. I t  thus  becomes necessary 
to examine and ascertain t h e  result of the  legihation i n  
respect to the offence. 
BF the  act of February 16th)  18'71, it  is declared " tha t  if 

a n y  person liable under existing laws, to work upon the  
public mads  shall TJ-ilfully refuse to work upon said roads 
after being legally s u n m o n e d  for that  purpose, $c., the  
persun, so offendil~g, shall for every such offence be deemed 
guilt: of a miscleniennor and  upon conviction before a jus- 
tice of the  peace s l ~ a l l  he fined uot less than  two nor wore 
t h a n  five dollars." Eat. Rev., c11. 32, $- 112. 

Th is  act was amended by the  act of February 16th, 1874, 
~yl l ich proyides that  " the punishlnent for this offence shall  
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not exceed a fine of fifty dollars or im-prisoninent for one 
month." Act of 1873-'74, cli. 176, $ 7. 

I n  consequence of the recent amendment  to the constitu- 
tion whereby the jurisdiction of justices of the  peace is re- 
stricted to criminal cases where " t h e  punishment cannot 
exceed a fine of fifty dollars or iniprisontnent for th i r ty  
days"  instead of one month, as before, i t  became necessary, 
to retain the  jurisdiction of these officers, that  n different 
penalty should be prescribed. This  is done in the  act of 
February 28th, 1879, act 1879, ch. $12, the  first section of 
wvvhicll confers upon justices of the peace " exclusive origi- 
nal jurisdiction to hear, try a n d  determine the  offences enu- 
znerated in  sections 43, 85, 112," kc., of chapter 32 of Bat, 
Rev., as amended by c lapter 176, of the  laws of 1873-74 ; 
" rind the  punishment for every such offence shall not e s -  
ceed a fine of fifty dollars or inlprisonlnrnt for th i r ty  days." 

There  would be no clifficnlty about the  question of juris- 
tion under this legislation, were it not for the  act of Aiarch 
14th, 1579, entitled "An act to provide for keeping in repair 
the  public roads of the  state." Acts of 1579, ch. 82. Section 
6 of this act provicles that '. any  person liable to work on 
the road who shall fail to attend and work, as hereinbefore 
provided, when summoned so to do, unless he shall  have 
paid the  one dollar as aforesaid, shall be guilty of a wisde- 
meanor, and on conviction shall be fined not  less than  two 
dollars nor more than five dollars, or inpr i sonment  not es -  
ceedirig five days, or both, in  the  disrretion of the  court. 

Th is  section, considered without regard to other parts of 
the  enactment, by force of the words " or both," withdraws 
the offence from the  cognizance of a justice of the peace, as 
was decided in Stctte v. ITeidcll,ury, 70 N. C., 496. But the  
next  sectiou requires the overseer to make a report, verified 
by nath, to the  board of tovaship supervisors, of the  "names 
of hands who failed," after being s u ~ n n ~ o n e d ,  " to attend and  
work," o r  to pay the one dollar in lieu thereof, and i t  is 
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made the duty of the  justice ~ d f n i n i c t e ~ i n g  the  oath " t o  
issue a, w a r r a i ~ t  for the  arrest of m y  such hand or hall&" 
and to " put  11ini or thein upon trial for the  ofknee." 

While  the  statute plainly conternplates the undisturbed 
jur i~dict ion of a justi~se over the  offence described in sectioll 
6, and provides for i t >  exercise, the punis11:nent au thor~zed  
to be inflicted tranqfers and  vests it exc lus i~e ly  i n  t h e  supe- 
rior court. These sections are inconsistent, and one or both 
must give way. If a fine and i rnp~isonmeut  may conjointly 
be i ~nposed,  as prescribed, the superior court l ~ a s  exclusive 
cognizance of the  offence, arid yet the  illtent to retain t11e 
jurisdiction of the  justice is as plainlj- expressed as in  t l ~ e  
act of F e b r u a q  preceding. I t  is the  duty of the c o ~ l r t  to 
give effect to the  legislative will, consistei~t wi th  the  consti- 
tution, and whenever practicable, to reco~icile the  different 
provisions of the law. \Vhen t h i j  caunot be done. the  pre- 
vailing iutent and general purposes of the enactment must 
prevail over partiiulitr and repugnant provisions contained 
i l l  it. Acting upon this rule of interpretation, we are forced 
to hold the  words " or both " perhaps inarlvertently intro- 
duced, irreconcilable with the  jurisdiction expressly con- 
ferred, and uiltfer the  constitution inoperative ant3 vo;d. d 
part  of a statute in  excess of poner inay be null  a n d  tile 
r e d  remain in  force, and thus  harmony be restored. T l ~ i s  
consti.uction softens the asperities of a rigorous but  perhaps 
necessary law, while any  other wr.ould be doing violence to 
the  declared legjslative purpose and neutralize its important, 
provisions. 

T h e  present proceeding commcncecl as  in  other criinillal 
prosecutions by warrant issued upon af idavi t  and charging 
a zuilfttl rdusnl to work, (the misdemeanor defi~ied in section 
112, Bat. Rev.,) and  not i n  the mode pointed out, nor for the  
mere failure to attend aud work, ( the  offence described in  
sections 6 and 7 of the  act of 1579). If the latter aci does 
not supersede nncl disp!ace the former, the  jurisdiction lnay 
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be sustai ued independently of the latter. We therefore de- 
clare the  ruling of the  court belon7 erroneous and this will 
be certified to the end that the court proceed to judgment 
according to law. 

PER CURIAM. Error. 

STATE v. J. MARTIN and others. 

1. Objection to ally irregularity in draning a grand jriry ~ ~ n q t  be  taken 
by plea i n  abatement on the nrraignn~cnt of clefentln~it ant1 not by  
niotion to q~ias.11. 

2. I n  s~ l cc t ing  ii giant1 jnry, the names of some were drawn and put 
back ill tlie box : ~ n d  others drawn iu their steail to equalize t,he nnnlber 
amot~g  the different tow~lships ; Held. 11ot t o  be in strict compliance 
with section 120 i, of tllc code, but 3 tile act is directory only, and uot 
maudatory, and 110 actual wrong was done or intended in tliis case, a 
challenge to the array was properly overruletl. <The colrrt condern~? 
ally departwe from the requi~~c~ments  of the statute.) 

3. 111 larceny. several distinct asportatious do not eonstittite clift'crent 
offences where there is a continaiug transactio~l, and the defentlant 
may he inclictrcl for the final carrying away. If there be diff'erent kinds 
of goods en~~merx ted ,  proof of the l,ircc!~y of ally one is srifficie~it to 
warrant a conviction. 

4. All iuclictment for s t d i n g  a hut neecl not describe it as a black or 
wliite hat, or a felt or beaver. 

5 Tell yards of jeans alleged and thirty and a lralf proved to have been 

0. 111 a co r~n t  for receiving stolen gootlc it is not necessary to  aver from 
whom tllc goods were received. 

(State v. Ha!ywood, 73 N. C., 437 ; Dnuis, 2 Ired., 183;  Bnldwiiz, FO K. C , 
390; Blackburn, I d ,  471;  Liltis, 77 N. C. ,  496; G ~ i f i c e ,  74 N. C., 
316; Trealer, 2 Car. Law Rep., 188; Minton, Phil.. 196, cited and ap- 
proved.) 
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I ~ D I C ~ ~ I E S T  for Larceny, tried a t  Fa11 Term, IS%, of 
RTTHERFORD Superior Court, before B I ~ . L ~ o ~ ,  J. 

T h e  qpecial instructions asked for 1)y the  defendants on 
the  trial  were refused, and after a verdict of guilty thej  
moved for a new trial and in arrest of judgmeni, both of 
which motions being overruled, the  court pronounced jndg- 
rnent a n d  the  defentlants appealed. The escept:ons taken 
helow are set out i n  the opinion of this court. T h e  article: 
alleged to have been s t o l ~ n  we1.e taken from the prosecutor's 
ctore a t  various times dur ing  the  months  of August a ~ i t l  
Sejpi ember. 

Af torney  General. for the State. 
iUcssrs. 130X.e & Hoke, for the defendants. 

ASHE, J. The defendants' counscl challengec! the arraj- 
of r e g u l a ~  jurors, on the qronnd tha t  they were irregularly 
d r a ~ n .  T h e  e ~ i d e n c e  i- [ h a t  they were drawn from box 
S o .  1 by a boy under ten year. of itge. Some names were 
drawn and  not u d ,  because the county co~nmiss ione~s  
thought  too Inany were drawn from one end of the county ; 
and  wishing to equalize the number  among the differerlt 
ton-nships, they were l )u t  back and others d r a m  in t!~eir 
s t t u l .  TS'll~le the  nlanipulntion of the names of jurors as 
practiced in  this case is to be seriously deprecated and coil- 
clernned, as tending to corruption and the obstruction of t h e  
impartial  admillistration of justice, there seems to have bee11 
n o  actual wrong done or intended on thir  occasion. And 
as t h e  jury were drawn under the  provisions of chapter 17, 
sectioli 229 of Battle's Revisal (act of X ~ ~ g u s t  4, 1SGS) pre- 
scribing how the  jury lists of the  several counties shall be 
prepared by the  county commissioners, and this court has 
construed tha t  section to be directory only, and not manda- 
tory, the exception cannot he sustained. State v. Hccyzuood, 
73 N. C ,437. Accordicg to the  authority of tha t  case, where 

4 3 
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there is ally informality i n  drawing or impaneling grand 
jurors, a plea. ill abatement 01; the  arraignrneut and not a 
motion to quash is the  proper practice. On the  arraign- 
ment  in  this case the  defendants p1e;tded not  guilt^; after 
tha t  i t  was too late to take oltection to a n y  irregularity i n  
drawing the  jury. b7fute v. Daris, 2 Ired., 133 ; State v. Bald- 
win, 80 N. C., 300;  State v. Blackburn, Ibitl., 474; State v. 
Liles, 77 N. C., 496 ; State v. Grifice, 74 X. C., 316. But i n  
this case i t  really makes n o  differe~lce when i t  was taken. 

T h e  first special instructiol~ asked was, that  t h e  articles 
charged to have been stolen were taken a t  different times, 
and  therefore constituted different offences 2 n d  cannot be 
united in the seine indictment:  His  Honor  very properly 
refused this instruction, for i t  was a continuing transaction, 
and in  such cases, though there may be several distinct as- 
portatior:s,the parties may be indicted for the  final carrying 
away, a r ~ d  all who concur are  guilty,  though ;hey were not 
privy to the  first a n d  intermediate acts. Stute v. Tmrler, 2 
Car. L. R., 188. And i t  is held " if there be ten different 
species of goods enumerated and the prosecutor prove the  
larceny of any  one or more of a sufficient value, i t  will be 
sufficient although he  fail in  his proof of the  rest." Arch. 
Cr. Law., 50. 

As to the  second instruction prayed, tha t  the articles were 
insufficiently described, the indictment too vague, and  does 
not identify the  articles : There is no  error in  the  refusal 
of H i s  Honor  to give that instructioa. T h e  articles charged 
are one hat, one pair of pants, &c. T h i s  was suficiently 
descriptive. I t  was not necessary to describe the  ha t  as a 
black or white hat,  or tha t  i t  was a felt or beaver. See all  
the  precedents i n  books of forms. 

T h e  remaining instruction asked is, thab there was a vari- 
ance between the proof and allegation, b ~ c a u s e  the  indict- 
ment  charged the larceny of ten j a r d s  of jeans, a n d  the 
proof was thirty and a half yards. Th is  is so absurd that  i t  
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looks like trifling; with the court, and  to cite an authori ty  
against the  fallacy of the  position would be attaching too 
much  importance to the  exception. 

The drt'endan ts having failed to obtnin a new trial, moved 
i11 arrest of judgment ,  and assigned as grounds for their mo- 
.tion the objections taken upon the lr~otion for new trial, a i l  
of which we have held mere uritcnable; arid the  further 
ground " t h a t  the  count for receiving was defective i n  not 
s ta t ing from whom the goeds were received :" H i s  Honor  
refused to arresL the  judgment, i n  which ruling there was 
no  error. I n  a n  indictment for receiving ~ t o l e n  goods it is 
not  necessary to state from whom the goods were received. 
State v. Minton, Phil., 196. There  is no error. Let this be  
certified to the  superior court of Rutherford c o u ~ ~ t y .  

PER CURXAAI. Nor error 

STATE v. HIRAM RIGHTS. 

E nrceny- Recen t Possession-Judge's Charge. 

I .  Tile fillding of stolen goods in possession of the accnsed a week or tm-o 
after the theft does not raise a presnn?ption of law against him, b ~ i t  is 
a c i rc~~mstance for the jury to consiclcr, the rule being that the evi- 
dcnce is stronger or weaker as the possession is more or less recent. 

2 ,  Discnssion of presumytions on " recent possession P' by ASHE, J. 

JState v .  Johnson, 1 Winst ,  23s; State v Pilliams, 9 i r e d ,  14'1, cited 
and approved.> 

INDICTXENT for L ~ r c e n y  tried a t  Fal l  Term, 1379, of For-  
3yth Superior Court, before Gilmer, J. 

The  defendants, Hi ram Rights a n d  Nathan Blurn, were 
charged with larceny a n d  receiving, &c., b k o n  and pork, 
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t h e  property of SJ'illiam B. Peterqgl~. I t  v7as i n  evidence 
that on the  6th of February, 1879, tile moke-house  of the  
prosecutor, Peterson, was brokeli open aud three hams and  
other pieces of meat stolen ; al2d a week cfterwarc?, the  house 
of cittfendant, Blum, was searched u ~ r d c r  a vc arrant  for t l~ i l t  
purpose, and  a, hain found therein which wes idsrit~fied by 
the prosecutor as his pmperty and oue of the pieces of ~ner,t  
stolen from him ; aud  another ham also icientiEed a. one of 
the  same was found i u  the  house of oile S,rll;, Stockton, who 
testified on the trial tllat clefendank Rights,  who 1x2 eu- 
gaged her  to cook for h im,  brought i t  to her ho:;se on the  
night, before the searelm. T h e  dsfe'endo~lt Blun:, who  waq 
present when i t  was focnd7 stated that l ~ e  had bougllt tllt 
mezi from one Apple bu t  Apple 011 his examinatinn as a 
wltr:ess testified that  l:e had never sold any ineat to Blu111 
F o r  the  purpose of showing that tilo prosecr>tor was inis- 
taken as to tLe time iiaterveliing b ~ t w c e n  the  theft and ~ E I L  
search, a v a r r a ~ i t  without any  returll upon ~t was offerell i n  
ev~dence  by defwd:ints. dated February 2Citl1, 1879, and  the 
prosemior was asked i f  illat was rlct tl:e date of the  search . 
h e  r e p l ~ e d  that  it was ilot, hut that  the  search was a a d e  just 
one week after the theft. 

T h e  defendant's counsel requested the court to charge the 
jury tha t  there was not,safEcient evidence to j~istify them in 
hnd ing  a verdict against the tleferdant Rigl-rts : and also if 
they believed that two n w k s  had elapsed after the loss of 
the  property I ~ e f ~ r e  i t  \,;as four~tl, ilie fi11C31l~g i t  in  the  de- 
i e ~ ~ d a u t ' r  pos~ession n'is rlct a c i rcumtauce  to rai-e an? 
p re~urnp t ion  at all ap,i!~i?t K1gllt5 ; aiid also tllat there wa- 
n o  evidence wlinterer on t11c seco~ld count in the  bill. 

The coxrt chai,ged t h e  jury tha t  the  weight of the  evi-  
dence was for them ; thnt wllether they beliex-ed the t i rn t  
elapsing bet tve~n the  larceny and the finding was two week: 
or just a week, there was n o  presulnption of lam against t h e  
defendants; that the  finding of tne  stolen goods in the i r  
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possession but ra i~ed  a presumption of fact and was a cir- 
cumstance for them to consider, the rule being that such 
presitmption was stronger or weaker as the possession was 
inore or less recent, and that the weight of such presump- 
tion was for the jury. Upon the second count for receiving 
the  goods, the ceurt charged that tlre only evidence of the 
aeceiviug was the finding of the meat in the possession of 
the  defendants. The defendants were found guilty on the 
first count for larceny. Judgment, appeal by defendants. 

Attorney Generat, for the State- 
X r .  J 6.. B?rxtoa, for defeladants. 

ASRE, J. Larcei~y is a crime committed in secrel, and 
the  state i n  most csses is necessarily compelled to resort to 
circumsta~itial evidence to effech a conriction of the thief. 
Arid the possession of the property sllortly after the theft is 
the circumstance most usually relied upon. I t  is a general 
rule that whenever the property of one, which has been 
taken from hinl without his knowledge or consent, is foulid 
i n  the pssession of another, it is encurnber~t on t11aG other to 
prove howlze earne by it, otherwise the pres~imgtipr~ is that he 
came by i t  feloniously. But in applying this rule, due at- 
kenlion m ~ t s t  be paid to the circumstances by wl~ich such 
presumption may be weakened or strengthened, depending 
on the length of t ime intervening between the theft and the 
fillding of the goods in the possession of the party accused, 
2 Russell on Crimes, 195. Upon an indictmet~t for stealing 
from a dwelling house, if the defendant were apprehended a 
few yards from the outer door with the stolen goods in his 
possession, it would be a violent presuiizption of his having 
stolen them. Bnt if they were found in  his lodging sotne- 
time after the larceny arrd he refused to account for his pos- 
session of them, this, together wit11 proof that they were 
actually stolen, would not amour~t  to a violent presumption, 
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but to a probable presumption ; and if the property is not 
found i n  the posse~sion of the  defendant until  months 
after, i t  is a l ight  presu~npt ion aud  is entitled to  110 weight. 
Arch. Cr.  PI., 123. And when the  possessioll is so soon 
after the  theft as to raise a probable nresutr~ption, i t  is a 
question to be subu~i t t ed  to the  consideration of the jury. 

T h e  defendants contend tha t  the  lapse of txro weeks be- 
tween the  theft and the search when the  goods were found, 
was too long to raise inore tlian a l ight presuniption of their 
guilt, and  His  Honor  should so have iristructed the jury. 
But  ire are  of a different opinion. I n  the  case of Sta'tale v. 
J o l i n ~ o n ,  1 Winst., 238, property proved to have been stoleli 
w ' i~  found iu a house, occupied exclusively by the defendant 
and his wife, six weeks after the theft;  i t  was heid that such 
possession h it^ e ~ ~ i d e n c e  tending to p rore  t l x  defe~dari t ' :~  
guilt. And  in the  case of State v. TVillianzc, 9 Ired., 110, 
Chief Justlce RIJI'FIS i n  delivering the opinion of the  court 
s'iid, the  possessioia of a stolerl th ing is evidence to some ex- 
tent against the poswssor of a t ~ k i n g  by ljiin. Ordinarily 
i t  i s  stronger or weaker in  proportion to the  pc riod inter- 
vening bet\vrau tlie stealing arid the  fiuding . i n  possessio~i 
of the  accused ; and  after the  lapse of a considerable t ime 
hefore a possession is shown in tlie accused, the law does not 
infer his guilt, but leaves that question to  t h e  jury under  t l ~ e  
consideration of all the  circumstances. I n  tha t  case (117~1- 
licr?ns')there were twenty days between tlie loss of the  prop- 
erty a n d  the findillg it i n  the  possession of the prisoner. 

Upon these autl~orit ies there was no error in the  charge of 
the  court  to the  jury. It was i n  full accord witla the  pr in-  
ciples enunciated by them ; and His  Houor  laid down the  
law wi th  great accuracy a11d precision. H e  could not have 
given blle instructions asked for because they were not n'ar- 
ranted by the facts of the  case. 

There  is no error. Let this  be certified, k c .  
PER C'CTBIAX S o  error. 
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STATE v. TIIONAS FOY 

Larceny- T171~at the S~hjed Of-Property Savoriq of t 7 ~ e  Ecalty. 

It being a role of the comuio~l law that l a ~ x e n y  cannot bc eonl~nittcrl 
of t l~ iugs  wllicli SZLVOI. of the  realty and  itre a t  the t i ~ n a  t l ~ c g a r e  taken  
a p;rrt of the freelioltl, all iutlict~nent cllarging the 1;treeng- of a cab- 
bage st:inding r~~lgatl leted iii t h e  field of the owner? and  concluding a t  
comunon l;tw, callnoc bt. anetninetl. 

(Stute v. Sandy,  3 Ired., S i O ;  State v.  Jf~rse, 4 Dev. cSz Bat ,  510, cited arid 
npproretl.) 

INDICT~IXST for flarctmy tried a t  October Term,  lS79, of 
Xcn Haxovm Criminal Court, before Meal es, J. 

The f ~ t s  necessary to ail understanding of the  case are  
da ted  i n  the  opinion. Yerdjct of guilty,  judg~nent ,  appeal 
by the defendaut. 

DILLAI~D, J .  The defel~dant  was put  on his trial at Oc- 
bober term, 1879, of the c~.iiniiial court of New H m o v e r ,  on 
a bill of ind ic tmel~ t  cliusging the  larceny of a cabbnge 
standing arid re~naiui l lg  u~~ga therec l  in  tlie field or grou~icl 
w11et.e grown, wit11 u second c o u n ~  for receiving, concluding 
each counC a t  cornlaon law. 

011 objection by defendant a t  the  closc of the evidence 
illat he  couId not  be conwcted on the bill concluding at 
co~nruon Ian.. the solicitor for the  state acknomledged the 
point well taken, and  on his motiou His  Honor ordered, 
against the opposition of the defendant that a juror  be witli- 
drawn and a mistrial had, and tha t  he be held for trial 011 

a new bill to be seut, concluding against the  statute. A new 
bill was founJ, a n d  on the  arraignment,  the  defendant re- 
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lied upon the plea of former acqoittal, and the issue joined 
thereon being decided adver,-ely to him,  he  \.;as allowed to 
plead " not guilty," ant1 the  issue on this plea was also found 
'~gainbt him. Thereupor; d i e  court pronounced judgment 
against the  defendant, a n d  from tha t  judgment he appeals 
to this court. 
O n  the  argument  i n  th is  court, it is assigned as error:  

1. Tha t  His  Honor  dissolved the  jury i n  a case of felony, 
before rendition of their verdict, without the  consent of t h e  
defendant, and  without any  necessity therefor as required 
by Ism. 2. T h a t  H i s  Honor  held his plea of former ac- 
qiiittal unsastained by the record of the first bill of indict- 
illelit and the  facts admitted in r e l n t i o ~ ~  to the  trial thereon. 

From the view taken by us of the record and case of ap- 
pen1 signed bv the judgs, i t  is not necessary to consider and  
express any opinion on the point argued i n  this court, a s  
there is a ground on wl~ ich  we are  bound to set aside the  
judgment of the court below. 

Tlle first bill of indictment conclnding a t  conin~on law 
was nd~ni t ted by the state to be insufficient to warrant a n y  
Juc!pen t  against the defendant, and the  jury sworn t \ ~ e r c o n  
nere  discharged and the  d e f e i l d a ~ ~ t  held, that a nrw bill 
~ n ~ g l i t  be found conclucling a g < ~ i n s t  the  statutr. 011 exami- 
:lation, the  n e ~ ~  bill on which the eonvictiorl took place, by 
inadvertence of tlle solicitor, concludes the  count for larceny 
d t  coinnlor~ la).; as d ~ d  the first blll, and the count for re. 
c ~ i v i n g  not having been ~nslstetl on by the  state, i t  remains 
to consider whether any, and  c-hat judgtuer~t,  v a s  author- 
ized by law on the verdict finding the defendsnt guilty of 
the  alleged larceny. 

By the common law, larceny can not be committed of 
tllings wl~icli  savor of the  realty, and are  a t  t l ~ e  ti:ne they 
are taken a part of t h e  freehold, suc.11 ai: corn and produce 
of lantl. 2 Russell oli Crimes, 136. Of t h i j  description was 
the  'ilticle alleged to be stolen by the defendant. It is charged 
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to be a cabbage standing a i ~ d  remaining nilgathered i n  the 
field where i t  was planted a t ~ d  culiivated, and the  severance 
aud taking away of the same is a t  c o ~ n ~ n o l i  law no larceny, 
b u t  only a civil trc~spais. 

I t  is however tilwde larceny i u  this state by statute, (B'it. 
Rev., ch. 32, 5 20,) to felonionsly take and carry away, 
amongst other things. ally vegetable or other product culti- 
ra ted for food or mt~rket ,  growing, standing, or remaining 
nngathi.red in  any  field or groaucl. And a bill for larceny 
of ally of the  articles enunlerated in this statute must con- 
clude agaiust the statute. It is settled that indictments 
given by statute must conclude contra f o r m n n ~  statut i  as a 
n lea~ is  of notifying the accused of what  law he  is charged 
with offericli~lg, and u n l e s  they so conclude, then the charge 
is a t  common law, a n d  if by t l ~ a t  law the thing done be no 
crime, there van be 1 1 o  judgment .  Shte v. Sctrzrly, 3 Ired., 
370 ; 8tate v. JI~lse,  4 Dev. $ Bat., 310. 

TYe therefore hold that i t   as error to proceed to jurlg- 
uient a t  all  against the defendant, and thc same is arrcstcd. 
Lzt thib be certifisd to the  court below. 

Error.  Judgmcnt  arrested. 

STATE v. JOIIX P E R K I S S  



682 I N  THE SUPREME COURT 

guilty of the assault only : Held, that the convict~on was proper. To 
elm-ge the offence as :I felony docs not ll~alie it one. 

3. Alternative jutlgments w e  not allowed either in civil or crimi~ial cases ; 
Hence it iq error in a jrldge to sentence one convicted in n criminal ac- 
tiou to pay a. fine, ;~11tl in default tllereof to be imprisoned 

4. 111 mch caws the rule is to remand the came to the end that n. proper 
juilgnient-deti~~ite and ~~~~conditio~ial-111ay be pro~iounced. 

(State v. Drtrham, 72 N. C., 417; State v. U ~ C ~ I ~ T C ~ L ,  9 Ired., 481; State 
v.  Bctz~~ett ,  4 Dcv. & Bat., 43 ; Dulzn v .  Barnes, 73 N. C.. 273, cited 
a n d  approved.) 

ISDICT~~KNT for an Assault with intent to cotn r n i  t rape, 
tried at  Fall Term, 1879, of OAMDEN Superior Court, before 
Gudger, J 

The bill conta i~~ed one count wherein the defendant is 
charged with making a violent and felonious assault upon 
the person of the prosecutrix with inteiit, her then and tliere 
feloniously and against her will, to ravish and carnally 
kiiow,and up011 tlie trial under instructions froin the court, 
was found guilty of an assault only. Thereupon the de- 
fendant's counsel moved for his discharge on the gronnd 
that in  an indictment for a felony there could not be a con- 
viction for the constituent mjsdemennor iiivolved in the 
charge, and a verdict acquitting of tlle felony was in law a 
verdict of not guilty. The motion wa: refused, and the 
court adjudged that the defentlant pay a fine of fifty dollars, 
and in default thereof that he be imprisoned for sixty days. 
The deferidaut excepted, for that the court erred in telling 
the jury if they believed the testin~ony the defendant was 
guilty of an assault, and the judgment prouounced was al- 
ternative. Appeal by defendant. 

Attorney General, for the State. 
Hess~s .  Gillianz & Gatling and J. P. TVhedbee, for defend- 

ant.  
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SMITH, C. J. T h e  defendant's appeal presents two ques- 
tions to be determined, first. was tlie defendant entitled to 
his discharge ? and sacondly, if not, was the  sentence regu- 
lar  and legal? 

1 .  T h e  legal proposition, that  upon a sing!e felonious 
charge contained in a n  ir~clictment a person cannot be con- 
victed and  punislled for the  misdemeanor involved, is cor- 
rect upon principle and  by express adjudication in  this 
state. I n  State v. Durham, 72 3. C., 447, in  reviewing an  
exception of the prisoner to the  refusal of the  court " t o  in-  
struct the  ju ry  that if they were not satisfied of the commis- 
sion of the felony as charged " (rape) " they migh t  find t h e  
prisoner guilty of an  assault and battery," BYNUM, J. ,  thus  
states the rule : " T h e  rule of +,he cornuon l a x  is, tha t  i n  
a n  indictment for a felony, there could not be a conviction 
of a minor offence i i~cluded within it, if such minor  offence 
be a misdemeanor ; and this is the  foundation of the  rule, 
tha t  an  acqiiittal of a felony is no bar to another 
indictment for the  same act, charg i l~g  it as a misdemeanor 
and vice cevsa."--Citing 2 Hawk.  P. C., ch. l i ,  5 6 : 1 Chitty 
Cr. L., 251, 679 ;  1 Lord Ray., 711 ; 3 Salk., 193. I t  is 
equally well settlcd tllat if the  act alleged to have been done 
with a felonious intent and  set out i n  a11 i n d i c t ~ i e n t ,  consti- 
tute only a misden2eanor, the  imputation of t h e  felonious 
intent  may  be rejected as repugnant to tlie legal iruport of 
t h e  offence described. State v. @chwcl~, 9 I r e d ,  454 ;  1 
M'har. Cr. L , 9 400 ; 2 East P. C., 1028. T h e  offence charged 
against the  defendant is of an  attempt to commit rape and  
not a misdemeanor. A n  assault wit11 intent to co in~ni t  rape 
by a slave or free person of color u p o n  the  body of a white 
woman was formerly a capital offence. Rev. Code, ch. 107, 
ff 44. T h e  statute has  been abrogated since the  recent 
amendment  made to the  constitution of the U ~ ~ i t e d  States ; 
a n d  by the substituted enactment of April lo th ,  1869, i t  is 
declared " tha t  every peyson convicted by due course of l aw 
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of a n  assault with intent  to commit rape upoil t h e  body of 
a n y  female, shall be imprisoned in the  state prison not less 
than  five nor more than fifteen years." Bat. R e v ,  ch. 32, 
$ 5. T h e  punis l~ment  to be inflicted does not change the  
grade of the  offence, and it remains as a t  common Ian ,  l ike 
all other attempts or assaults with intent  to c o m n ~ i t  a felony 
(capital or otherwise), b u t  a n  aggravated misdemeanor. 
There  was therefore 110 error in  refusing to discharge t h e  
clefe~idant and in 1)roceeding to pronounce juclgrne~~t  upon 
the  offence of which the  dcfcndaut is found guilty. 

2. E i ~ t  the  form of the  judgment is not warranted by law, 
a n d  the exception thereto is well taken. It should be, not 
in the  alternative, imposing a pecuniar,y penalty the  dis- 
charge of which depends upori the volition of the  defendant, 
a:ld upon his failure to meet i t ,  the  imprisonment of his 
person, but positis-e atid definite i n  its terms. ,State v. Ben- 
mt t .  4 Dev. & B~tt . ,  4.3. Tlie same doctrine prevails in  civil 
causes, and where a judg~i ien t  was rer~derecl for a definite 
sum in gcld or ailother it5 ecjuivalent i n  federal currency, 
th i s  court held i t  to be erroneous alid L. not in  accordance 
with the  practice and decisions" in tllis state. Dtrnn v. 
Bar,tcs, 73 ?J. C'., 273. 

But as the  appeal vnctites the  judgment aud a new sell- 
teiice must  bt: prononnced, the error can be corrected, a n d  
we advert  to it to prevent its repetition. 

Th is   ill be certified to the  end that tlle court tnay pro- 
ceed to judgment on the verdict accarcling to law. 

Error.  Remanded for proper judgment. 



STATE v. PRISCE J O S E S .  

1. The c1isqn:dificatior: for office an< tlle loss of tile right of suffrage im- 
posed hy article six of the con~t i ta l io~r .  upon p e ~ s o n s  convicted of i l l -  

f amor~s  offe~~ccs ,  constitrrtc no part of the j ~ ~ d g m  .!it of the corirt, 11rit 
are mere conseqliellces of such j ~ ~ t l g m e ~ ~ t .  Tile sentence of the corlrt 
is just FLICII as tile law precribed before the niloption of thnt article. 

2. The court srlggest, that  on trinl of a n  ihilict 'n~i~nt for larceny niid re- 
ceiving, the jury be i~~st rvcte t l  to specify upon w11icl1 count they render 
tlreir verdict, or the solicitor be held t,o his electiorl, or enter a ~io l .  pros. 
a f t t~ r  verdict against drfendant as to one of tli:: counts. 

ISDICTIIENT for Larceny, tried a t  J u u e  Special Term, 1879. 
of I~-ARE Superior Court, before E w e ,  J. 

T h e  bill of indictmer~t  contair~ed two counts, one for lar-  
ceny arid the other for receiving stolen goods. T h e  jury re- 
turned a general verdict of guilty, and  the defendant's 
counsel moved ill arrest of jurlgment 011 the  gronrid that 
t h e  indictment contained two counts charging different 
offences ~ i t h  different punishments. T h e  m o t i o ~ ~  was over- 
ruled and the defendant appealed. 

A f t o r l ~ e y  Cfeileral and T. 111. Argo, for t h e  State. 
~lrlessrs. H i ~ ~ s r l t r l ~  62 Dzz\ereurr, for the  defe:~dant. 

~ ASHE, J. I t  is urged in  the argument  of the  defendant'? 
counsel before this court, that  the  two counts i n  the i~ ld ic t -  
merit cannot be joined because the  pur~islimen t id different : 
tha t  by t l r t i c l~  six,  section one, of the  constitution, all  per- 
sons convicted of felolljr or any otlier crime infamous by 
t h e  iaws of the  state are deprived of' the right of suffrage, 
and  by section five of the same article, all  persons are dis- 
qualified for holding office who shall be corivicted of trea- 
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son, felony or any other infamous crime, and that this dis- 
clualificatiori for office and loss of the right of suffrage are 
punishments affixed by the constitution to the crime of lar- 
ceny, in addition to the punishment of imprisonment for 
not less than four months, nor tnore than ten years, as pre- 
scribed by the act of 1865-'69, ch. 167, 5 9, because the of- 
fence is not only a felony but an inf>imous crime; and that 
receiving stolen goods knowing them to be stolen is not a 
felo~iy, being a inisdenleanor a t  common law and by statute, 
and not falling within tlle class of offences held to be in- 
famous. 

If the courts were authorized, by legislative enactment to 
pror~ounce in their ju4gnients upon a conviction of larceny 
the disqualification of the defendant for office and his de- 
privation of his right to vote, then the judgments and pun- 
ishments would be d~fferent and there would be much force 
i11 the argument,, in the absence of ally other legislation on 
the subject. But the courts have 110 such power. They can 
only render such judgments as the iaw annexes to the 
crimes, and empowers them to pronounce. For the crime 
of larceny the law has prescribed the punishment, which 
the courts by their judgments may impose, to be imprison- 
~ n e n t  in lieu of corporal punishment. This is the only 
judgment they can pronounce, the only punishment they 
can impose. In rendering their judgments they cannot look 
to consequences. They have nothiug to do with the dis- 
qualifications and penalties, which under the constitution, 
nlay result from them. But  i t  may be objected that when 
after a conviction by general verdict and judgment i n  a 
case like this, an attempt shall be made to deprive the de- 
fendant of his right of suffrage or he shall be threatened 
with amotion from office in consequence thereof, i t  would 
be difficult to decide what was the effect of the judgment. 
The answer to that is, i t  will be time for the courts to con- 
sider that question when i t  shall arise. I11 this case we hold 
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t h e  pun i shment  is not  different, atid t h e  joinder of the  counts 
is authorized by t!ie legidature.  

Before closillg th is  opinion,  we woul(1 ~ u p g e s t  tha t  all tile 
difficulties a n d  questions of doubt  tha t  migh t  arise in en- 
forcilig t h e  disabil i t iej  i n n p o d  by t h e  constitution, after 
coilriction i n  th i s  a n d  s imi lar  cas+ m a y  be prevented by 
the vsercise of a little particularity ou t h e  par t  of the  courts 
in  llie conduct of' c r iminal  actions. I n  a case lllie this  for 
instance, the  judge  m ~ g l r t  hold the  solicitor to his electioil 
or  iustruct  t l ~ e  j u r y  to spec~fy  u p o n  n-i~ich count they ren- 
tlered tlieir verdict, or t h e  solicitor migllc enter a nollepmc- 
S C ~ ~ I L  after  verdict  agains t  defendarlt as to nlre of t h e  counts, 
w!nch 116 has  a riglit to do. C o m ~ n o ~ ~ t ~ e a l t h  v. ?'ti,ck, 20 Pick. ,  
3.X ; Atote v. Sir~ith, 39 N. R. ; Co7,~. v. G~llespie, 7 Sergt. & 
. 9 Let  th i s  be certified, kc .  

P m  CTRIA~SI.  S o  error. 

1. The forfc~itrlt,e of office inc.rirrrd by n sriperior corlrt clcrli under Rat. 
Ti~,r.. ch. 90, 4 1.5 nnd 16, by f d i ~ i g  to keep ope11 his office on JIon- 
il;~ys, c:~li only be enforced by proceetli~igs in the nature of q ~ ~ o  zotrr- 

2 .  Such forfc~itr~re cannot he enforced by judgment of aniotion froir~ 
ofice as n part of tile pr~nislrment, w?>ere the clerk has been co~ivicted 
of n mi.;tlt~rnennor, 111iiler B i ~ t .  Rev.. ell. 32, $107, in wilfully ~leglectilig 
to tli-cll:irge the dnties of his o fhe .  

(Sazintlers v. Gatliilg, SL K. C. ,  '298 ; Dnvis v. JIoss. I b . ,  303 ; People v .  
Wi;son, '23 N. C. ,  1.5 ; People v. Hilliurd, I!., 169 ; People v. Heaton, -- 
ii N. C., 18, cited and approved.) 
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ISDICT\IEST fur l i i sdemennor ,  tr ied a t  Fal l  Term,  1879, 
of S n m l -  Superior i 'ourt, hefore G i l u w ,  J. 

T!:e defendant,  l x i n g  clarl; of t 'he superior court  of Silrr; 
c o n l ~ t y ,  was iiiclictcti for neglecting to open llis office from 
tlle 11cur of n ine  o'clock a .m. ,  unt i l  Sour o'clock p. in., on I\lon- 
dax!  tlie 31st daj7 of -2larc11, 1879. Tllere was a verdict  of 
guilt!,, jn t igu~el l t  t ha t  defendant he fined fifty dollars, a n d  
h e  was fur ther  adjuclged to have  fori'e.ited h is  said ofice,  aiid 
was accordingly umoved. F r o m  wliirll j ndgment  tile cie- 
fe:;darit appealed. 

ASEE, J. T h e  ilefcnilarlt was indicted nnder  sections 15 
a n d  I (i, cha11tc.r 90, slid section 107, c l~t lp ter  32, of Battle!,+ 
Rcl-isnl. T1;e 5 l s t  two sections r ead :  "15. Tlie clerks of 
tlie superior courts of th i s  state shall  open t l ~ e i r  offices every 
Monilwy from nine a.  m , to fuur 1,. 111.) for t h e  transaction of 
probate business, : ~ n d  each succeeding day till s i ~ c h  mat ter  
i s  disposed of', 16. Any clerk of tlle s~ ipe r io r  court  fai l ing 
to c u n ~ p l y  with the  last section (ua!ess such failure i caused 
b- sickness) ~ 1 1 a l l  forfeit his  ofice." A n d  section 107, chap-  
ter 32, rjravides: ' ' I f  a n y  clerk of t h e  superior court ,  or  an?- 
other oflicer in  the  state w!~o is required on enter ing upon  
his  ofl?:ice, to t ake  an oath of office, shal l  wilfully neglect or  
refus? to discharge any  of t h e  duties of his oEcc ,  for default 
whereof i t  is uo t  elsewhere providetl; kc. ,  h e  shall  bc ticenlet1 
gui l ty  of u i i l isde~neanor." If  t h i s  kection had gone on to 
l , r o ~ i c i e  tha t  upon conviction t h e  defendarit~ should forfeit 
llis off i e  arid be removed tlierefrorn, t h e  forfeiture a n d  de- 
I,rivatio:l of' office n-onld have  constituteci t h e  punisl imeii t~ 
wLich t h e  court  mas authorized to impose ; or  if there had 
been added to section' 16 of chapter  90, the  provision, that 
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upon conr7iction ill a criminal action the  defenddnt should 
be removed from his oRce, then the  conrt would h a r e  had 
the r ight  to deprive the  defendant of his ofhce, and there 
would have been no error i n  the  rul ing of His  Honor. But 
this  section only declares tha t  the  failure to comply with 
the  provisions of sectio~l 1 3  shall be a forfeiture of his ofice. 
How does this  differ from the forfeiture of an  office for any 
other cause, as for non-user? In such case the parties are 
not and  cannot be removed by a judgment  upon conviction 
on a bill of indictment. but cau only be removed by an ac- 
tion in nature of a w i t  of g i ~ o  zurmct~lto as provided hy sec- 
tion 366 of the code of civil procedure, which provides that 
" an action mag be brought by the  Xttorliey General, i n  the  
name of the  people of the state upon his own information or 
upon the  complaint of ally private party,  against the  parties 
offending i n  the  following cases: * * 2. K h e n  a n y  
public officer, civil or military, shall have done or suff'pred 
a n  act vhieh by the  provisions of Ian- shall  make a forfeit- 
u re  of his office." I t  has been lield ky numerous decisions 
in  this ztate that a civil action i n  the  nature  of a writ  of 
g l ~ o  zuar.i-nnto is the  proper remedy to t ry  the  right to a public, 
office. S c t t c i ~ c l e n  v. Gatling, 81 N. C. 298 ; Dcrl>is v. Xosi., I/,. , 
303 : P ~ q l e  v. Tt'ilso,~, 7 2  S. C., 153, and People v. M~l i~avd .  
Ib., 169. 

If there should exist a n y  doulxt tha t  this is the  appro- 
priate remedy in this case, i t  is settied by the decision of 
this eourt in  the  case of the  Pcople r. Heutoiz, 71 N. C., 15, 
where the defendant, being c k r k  of the superior cour t  of 
K e w  Hanover county, was sued in ,a civil nction in nature 
of a writ of quo tcm-ranto.  f ~ r  a breach of oficial duty, like 
that alleged i n  this case, and the  conrt held ' that the  itctisii 
was properly brought, as provided i11 section 366 of the code: 
and  upon objection being taken t h a t  the  remedy was by in -  
dictment or impeachment and not by  an  action in nature of 
a writ of quo W U Y ~ C L ~ ~ O ,  the  court said : " T h e  action was 

44 
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not brought to punish the defendant criminally, but to va- 
cate an  office which he has forfeited by a failure to perform 
its duties. H e  is still liable to indictment and punishment 
for the same or similar offences, both of misfeasance and 
nonfeasance." The distinction is clearly made in that case 
between an action to enforce the forfeiture of an office, which 
i s  the subject of this prosecution, and the indictment for a 
wilful omission, neglect or refusal to discharge the duties of 
a n  office, ~ h i c h  is made a misdemeanor by section 107, 
chapter 32 of Battle's Revisal. The very next section -that 
follows that, to-wit, section 108, provides that offences made 
misdemeanors by statute, when aspecific punishment is not 
prescribed, shall be punished as was a misdemeanor at  com- 
mon law ;" and a t  common law, fine or imprisonment or 
both i11 the discretion of the court were the only punish- 
ment for misdemeanors. 

Sectioil 107, chapter 32 of Battle's Revisal is a literal copy 
of section 119, chapter 34 of the Revised Code, except the 
words "clerk of the county court and clerk and master in 
equity," and this section of the Revised Code is a substitute 
for section 14, chapter 19 of the Revised Statutes, act of 1777, 
which is as follows : '.And if it shall be discovered that any 
.of said clerks, after his appointment, shall have violated his 
said oath, and willingly and corruptly, has done anything 
contrary to the true intent and meaning thereof, such clerk 
shall be deemed on conviction guilty of misbehavior in of- 
fice, and shall forever afterwards be incapable of holding 
any office, civil or military within this state." The  proviso 
in  this section relating to the incapacity to hold office is 
omitted in the Revised Code. This act of 1777 has stood 
upon the statute book of the state for at  least eighty years, 
and we are unable to find any case where a clerk of any 
court has been indicted for misbehavior in office, and upon 
conviction removed therefrom under the sentence of the 
 court as  a punishment for his offence. The fact that no such 
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case is to be found through such a long series of years, is a 
circumstance corroborative of the correctness of the con- 
struction we have given to the sections 15 and 16 of chapter 
90 of Battle's Revisal. 

There is error. The judgment pronounced in  the court 
below is reversed. Let this be certified to the superior court 
of Surry county to the end that the court may proceed to 
the proper judgment in  the case in conformity to this opin- 
ion and the law of the state. 

PER CURIAM. Error. 

STATE v. EPHRIAM JONES. 

Transcript of Record on Appeal. 

Where on appeal the "transcript" sent to this court consists of a series 
of loose, disco~mected papers, not amounting to a history of the cause 
as it  was conducted in the court below, the case will be remanded for 
a more perfect record. 

(State v. Guilfo~d, 4 Jones 83, cited and approved.) 

INDICTMENT for failure to work Public Road tried at  Fall 
Term, 1879, of NASH Superior Court, before Eure, J. 

Verdict of guilty, judgment, appeal by defendant. 

Attorney General, for the State. 
Jfessm. Bunn & Baffle, for the defendant. 

SMITH, C. J. We cannot consider and act upon the loose 
and disconnected papers sent up  as a transcript upon this 
appeal. We have in  so many separate half sheets, the bill 
of indictment and its endorsements ; the list ofjurors'names; 



692 I N  THE SUPEEhfE COURT. 

t h e  verdict and judgment ; t l ~ e  defendant's aflklavit of h i s  
inability to give security or1 the  appeal xitb certificate of 
counsel ; the bill of costs incurred ; the  ease prepared b y  
t h e  juclge on the appeal on a, full sheet;  and the official cer- 
tificate of the clerk " h i t  the  Iratlscript herewith is a t rue 
copy of the  record." 

There  is 110 rneinorandnm of arraignment and plea, no1 
enDy of the  notice given by the  overseer of the road to the  
defefel!dant, the sufficiency of which is a point intended to be 
1)lesented in the appeal ; nor  of any fact transpiring a t  or 
before trial except as they a r e  described in the  accompany- 
i n g  case. This is a loose practice and not in  accordance 
nit11 the rules adopted at June  term, 1871. Baiiey's Digest 
,520. T h e  clerk's autheriticdtion should he attached in order 
to iclent~fy the transcript as i t  leaves the  oEce ,  a n d  not af- 
ford facilities for the abstraction of parts or the  surreptitious 
:il trddnction of spurious mntter into tile record. We sng- 
ge-t a n d  recommend the form for making up  transcripts 
cc~ntained in Eaton's Forms, 624, which has received the 
al'proval of this court i n  Sfate v. Gzdforcl, 4 Jones, 83. A 
careful preparation of the record as prescribed i n  the  rules, 
will lessen our labors and  often obviate deiays and needless 
expense, and we must  insist ori their obserrance. 

T h i s  cause and  the papers seut up  with i t  must be re -  
manded to the court below, and it is so ordered. 

PER CURIAXI. Case remanded. 

SNITEI, @. J. Smce rhe foregoing opinion was prepared, 
a properly certified trnnw 1 ii t !:,I< been filed i n  the ofiice. 
ur,d vi t l l  the eoliseut of the ntiol r l t j  general the  order re- 
~ ~ ~ a n d i r l g  tlle case is, 011 motion of defendalit's counsel, re- 
siindecl. The  wan t  of original jurisdlctio~l i u  the  superiol 
conrt to t ry  2nd determine the offence charged i n  the in- 
dictment, 1s decided i n  Sfate v. D n i g ,  nnic 669, rendering 
unnecessary the eonsideration of the othef exceptions taken 
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in  the  court below. It is therefore adjudged that there is 
error,  a n d  the motiora i n  arrest of judgment  is  sustained. 

Error. Judgment  arieated. 

Where an attorney abiises his privilege in rtclclressing the j~ i ry  and  the 
jutlge stops hi111 and tells the  jury it1 his charge that  they m u h t  not bi' 
ii~flueacetl by the objectionable language used, a new trial n ill not be 
granted.  

(Cannon v. Xorris, 91 N. C.,  139 ; SS'lafe v N~~tt?iews,  80 N C., 417: Ktcite 
v Cmeness, 75 N (: , 491;  Jen i i im  v. Ore Co , 65 N. C., 563, cited mtl 
approved.) 

P S D T ~ ~ I E ~ T  for a n  Assault with intent to commit rape, 
tried ar, Fal l  Term, 1879, of HALIFAX Superior Court, be- 
fore Awy.  .7. 

Verdict of guilty, judgment, appeal by defendant. 

Attorney General, for the  State. 
No counsel for defendant. 

ASHE, J. I n  the  argument  of the case by the state's 
counsel, he  spoke of the defendalit as a "fiend," m-hie11 kill- 

guage was objected to by defendant's counsel, and His  Honor  
then  said to the  courlsel tha t  i t  was not proper to use 
abusive epithets about the  defendant, though some latitude 
was often allowed counsel in characterizing the conduct of 
a defendant as testified to by witnesses, a n d  directed the 
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counsel to desist from the use of such language, and told 
the jury they must not be influenced by it. 

The  jury returned a verdict of guilty. The defendant 
then moved for a new trial. His  motion was overruled and 
he appealed to this court. 

The  language which is the ground of exception in  this 
case was an  abuse of the privilege of an attorney; and in 
such cases the law requires the judge to stop the counsel 
and see that no prejudice is done the defendant by the use 
of the objectionable language. But it is left to his discre- 
tion whether he would stop him then and there, or wait and 
correct i t  in his charge to the jury. If the language is very 
gross, i t  ought to be stoped at once. Camon v. Morriss, 81 
N. C., 139; State v. Matthew, 80 N .  C., 417 ; Elate v. Caveness, 
78 N. C., 484; Jenkins v. Ore C'o., 65 N. C., 563. 

The  judge fully discharged his duty in this case. As soon 
as the language was used and objection made, he not only 
then and there directed the counsel to desist, but in  his 
charge told the jury they must not be influenced by it. 
This was doing all he could and all the law required. There 
is no error. Let this be certified that further proceedings 
may be had according to this opinion and the law. 

Yo error. Affirmed. 

STATE V. JOHN SHERRILT, and others. 

Variance, efect of-New trial. 

The effect of a variance between allegation and proof in a criminal ac- 
tion is to vacate the verdict and leave the clefe~~dnnt charged as before 
and liable to be tried again. 

State v. Keeter, 80 N. C., 473; State v. Bailey, 65 N. C., 426, cited and 
approved.) 
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Appeal from a judgment refusing to discharge the de- 
fendants, rendered a t  Fall Term, 1879, of CALDWELL Supe- 
rior Court, by Schenck, J. 

The defendants were tried and convicted nt spring term, 
1879, of said court upon an indictment for trespass upon 
the premises of one Harris, and on appeal to this court i t  
was held that there was a variance between the allegation 
and proof, i n  that, the case showed that the premises on 
which the alleged trespass was committed were in possession 
of one Lewis. See same case 81 N. C., 550. Upon the cer- 
tificate of the opinion being transmitted to the court below, 
the defendants moved their discharge. The solicitor re- 
sisted the motion and stated that i11 setting out the evidence 
in the case on the former appeal, the name of " Lewis" was 
inadvertently substituted for that of "Harris," and upon 
another trial the state could prove the facts as alleged in  
the bill of indictment. The court refused to discharge the 
defendants, frorn which ruling they appealed. And in  this 
court the state moved to dismiss the appeal. 

Attorney General, for the State. 
Plessrs. D. G. Fowle and W. W Wilson, for defendants. 

DILLARD, J. AS there was no final judgment in  the 
court below, the appeal must be dismissed. State v. Keeter, 
80 N. C., 472; State v. Bailey, 65 N. C., 426. 

But as there seems to have been some misapprehension as 
to the effect of the decision in this case on the former appeal 
as reported i n  81 N. C., 550, we will say, that the legal effect 
of the appeal was to vacate the judgment below, and the 
error adjudged in this court by reason of the variance be- 
tween the allegation and the proof, operated to put out of 
the  way or vacate the verdict. And so, upon the certified 
opinion of this court, the defendant stood before the court 



696 I N  THE SUPREME COURT. 

STATE a. HOOKS and WALKER. 

below i n  point of law charged upon a sufficient bill of in- 
dictment and is entitled to a new trial. Let this he certified. 

PER C u ~ ~ a a r .  Appeal dismissed and vewlre cle novo. 

I n  State v. Hooks; from Anson : 

DILLARD, J. S o  bill of exceptiorls or statement of a case 
of appeal accompanies the record, and after a careful exam- 
ination we can detect no error therein. In such case the  
rule is to affirm the judgment. Stufe  v. Powell, 14 N. C., 
270 ; State v. . X r r m y ,  SO N. @., 364. Let this be certified, &c. 

P ~ K .  CURIAN. Yo error. 

I n  Stnte v. I4'alker, from Columbus : 

ASNE, J. I n  this case there is no appeal bond, nor aEda -  
rit of inability to gire one, accompanying the record. The 
ap?eal is therefore dismissed. State v. Patrick, 72 N. C., 217 ; 
State v. Hawkins, lb . ,  180; State v. Spurtin, 80 N. C ,  362. 

Let this be certified to the superior court of Colurnbu-s 
county t l ~ a n  further proceedings may be had in  the case 
according to la,w. 

P E ~  CURIAM. AppeaI dismissed. 

I n  Gof o. Pope and Boddie v. Woodard, and  Cohb v. ROT- 
g n n :  Remanded for a properly certified transcript. T h e  
case of State v. Epl~raiiiz Joncs, ante, 691, cited and approved. 

I n  Poeitnzcr:.~ v. Borkley, from Iredell : The appellant not 
i n~ i s t i ng  on any error In the ruling below, and none appear- 
ing, the court here affirm the  judgment. 
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AX ACT RELA'FISG T O  WIDOiVS' YEAR'S S U P P O R T .  

Since the decision in Gmzt  v. Hughes, ade ,  216, the legisla- 
ture passed the fbllomiug net 

1. Tha t  seetioil fourteen, ellxpter one i iundred and seventeen of Bat. 
Rev.,  he amended by a~lclinq to said section t h e  following wor& : '' aild 
said allowance sl~nll be cscmpt  from a n y  lien, by judgment or esecntioti 
acq~tired against tire property of her mid husband " 

2. This act sllali be i l l  force from and after its ratification. Rittified 
the 29th day of March, 1890. 





I N D E X .  
ABBTEXENT, PLEA IN-See Homicide, 3 ; Jury,  4 ;  rial, 2, 3. 

ACCOMXODATION PAPER.-See Surety a d  Principal, 4. 

ACCOUNT A N D  SETTLEMENT. 

1. A n  account will be ordered as of conrse where defendant admits 
he is an  accounting party. But if the liability to acconnt is de- 
nied (as liere by  former settlement) no order of reference or 
other issne can be had until the alleged bar is passed upon ; There- 
fore in an  action on the bond of a railway treasurer where the 
defendant's accounting character is admitted in the answer bnt 
a settlement with the company pleaded in bar of account, the 
court did not err  in submittiug an issue to the jury in relation to 
the settlement, as a preliminary matter. R. R. Co. v. Morrison, 
141. 

2. On the trial of such issue the proof was that the defendant had 
turned over the assets ennmerated in a certain receipt and had 
had other moneys not embraced therein, and that the par ty  giv- 
ing the receipt refused to execute it as in fall. Upon this proof 
the judge properly told the jnry there was no evidence of a 
final settlement. 16. 

See Judicial Sale, 5 ; Jurisdiction, 9, 11. 

ACTION-See Surety and Principal, 1 .  

ACTION TO RECOVER LAND : 

1. Where an act is performed, even though it be not tainted with ille- 
gality or fraud, in ignorance or mistake of facts material to its op- 
eration, such act will be set aside in equity, a fortiori should such 
re!ief be afforded where one who was a near neighbor and regarded 
as a parliculsr friend t o  the grantor obtained from an old, infirm 
and Ignorant widow a deed for a tract of land by untruly stating 
to her that the supreme court had decided adversely to her interest 
an action for such land. Xcron  v. Pdletier, 40. 

i 

2. It is improperto read to the jury, as evidence on the trial of a cause, 
a statement of the facts of another cds: between privies in estate 
of the litigants, as founl  in the reports of the supreme court ; 
but where such impropriety is promptly checked and reprobated 



by the judge, the party cast will not be entitled to a new trial, 
unltss he can show that he was prejudiced by such incipient 
wrong before the interposition by the court. The same observa- 
tions %-ill apply to an unsuccessful attempt to pu t  in evidence a 
plat of the land of which a reconveyance is sought. 10. 

3.  Since the enactment of section 8, cl~apter 37, of the Revised Code, 
the deed and privy examination of a feme covert has no longer the 
effect of an assurance of record, like a fine in England, but may 
be collaterally impeached on the ground of infancy or other disa- 
bility. Jones v. Cohen, 7 5 .  

4. I n  ejectment, any deed produced as a link in tile chain of title may 
be attacked and invalidated by qhowing incapt~citg in the maker ; 
and this without specially pleading the impeiicl~ingr facts. I h .  

5.  Where husband and wife disaffi-m ti deed of the wife's 1:~nd made 
by them, before the constitution of 1868 and during tile coverture, 
on the ground of the wife's infancy, and recover the land con- 
veyed, judgment should be in favor of the husband for the rents 
and profits, with interest from tile time the annual rents fell due, 
less the purchase money (which sliould be restored to the defend- 
ant) and the value of the permanent improvements made by the 
defendant. I b .  

6. In !ocnting a grant where the description of the land i s  indefinite, 
par01 testimony that " a pine stump ninety yards below a bridge 
on Little river" was the beginning of the first line and " an old 
marked corner" (though no natural object is called for at that 
point) was the end, is competent to be considered by the jury in 
fixing tile termini of the first line arid its corlespondence with the 
course and distance called for in tlie deed. Williams v. Eiwt, 110. 

7. Where the grant in such case 2escribed land as adjoining a river 
and beginning on the river bank, b ~ l o w  a bridse on the river, and 
the court below excluded the above evidence, this court intimate 
upon the authority of Becton v. Chesmt, 4 D e v  & Bat., 335, that 
if the evidenoe had been properly rnled out, the legal effect of 
the descriptive words would be 40 tix the beginning at  and imme- 
diately below the bridge. 16. 

8. In an action to recover land it is a general rule of law, where both 
parties claim under the same person they are estopped to deny his 
title. But it iscompetent for the defendant t c ~  show a paramount 
title in himself or in some olher person with whom he can con- 
nect himself. Bay  v. Gnrdner, 146. 

9. Estoppels must be rnntual and bind only parties and privies. One 
who is not b lund by an .estoppel cannot take advantage of it. 
(The rule in Q,r@n v. Bbhardson, 11 Ired., 439, approwd.) Ib. 
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10. Where tlie purchaser at a sale under decree in proceedings for 
partition of land (confirmed by the court) performs his part of 
the contract by paying the purchase money into court, he m d  !iis 
assignees have a complete equity to have title made ; and under 
the code such equity c:u! be set up against an action of ejectment 
brought by one of tile tenants in common c1,iirning n legd title to 
part of tlie land on account of the f d u r e  of the purchaser to ob- 
tain a d ~ e d .  Rarmw v. Daniel, 152. 

11. In such case the equitable right of the defendant xi11 prevent a 
recovery by the plaintiff nltliou=h not specifically pleaded in the 
nnsxver. Ih. 

18. Also, sucli equitable right can be enforced against a claim of title 
by one of the tenants in common who was a minor at the time of 
the partition proceedings, and who aftermartls. when a feme cooert, 
received licr share of tile proceeds of sale willlout a privy exami- 
nation. 16 .  

13. Also, tile lapse of twenty years will riot raise a presumption of the 
abandonment of sucli eqnity, tlie defenrlsnt and those under wlloni 
he claimed having been in continuous possession of the land. Ib. 

14 In an action of ejectloent, when both parties chim t ~ t l e  from the 
qanle eonrcc3. all that the plni11tifY has to do ia order to recover, 
is to ahon t l ~ n t  hc has a better title from the common grsutor 
tltan thc t l~fentlaot.  Spicey v. Jonrs. 179. 

15. I n  s~ich  action n-here tlie phintiff clninrs title obti~i!leil a t  execn- 
tion sale, and it :tppears tliat between the date of tlie jndgment 
slid tlie date of the sale, the jndgmc!nt debtor went into hank- 
rnptcy : H d d ,  That the failnre of the assignee in ba~ikrnptcy 
(who was made a party defendant) to answer, established the 
title of the pl:lintifYag:limt him. Ib .  

16 Where 1:1nd sned for has been acljadged in a previous suit to  be 
sribject to LI specific lien before the adoption of the constitntion 
of '68 artd to bi: sold, such judgment is one in ? e m  directly affect- 
ing thc lni~tl itself, sntl a party to  the w i t  cannot, in a subse- 
qncnt action by the p~ucllaser to  recover the land, collaterally 
attack the ji~clgrnc.~t auil c1:iim the res as a hoinestead exemption. 
(hpeni i rg  v. Kinenid, 202. 

1:. And tlle plaintiff here by his purchase h:is title running bncli to 
tlie lic>ll to a l ~ i c ! ~  the land w:ls subject, and i d  entitled to  recover 
tile p r c s e n t p a e i n  as xgaillst tlie tlefendant Ilomesteader. I h .  

1s. I n  an  action to recover land, a third party claiming to be a joiut 
on.ner wit11 clefelidant, has the right on affidavit to be let in as a 
party ilefenclant. Lytie v. Burgin, 301. 
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19. Plaintiff, being the purcha*er a t  au  execution sale of the land of 
the male defendnnt, brought an action for possession of the same, 
The feme defendant was allowed to intervene and to answer, 
setting up title in herself under a senior jndgment and prior 
sheriff's sale. T o  meet this defence the plaintiff otferetlevidence 
that such sale was frar~rlulently and colloeively tnacle to protect 
the land from the husband's cretlitors ; Lleld, (1) 'I'l~at such evi- 
dence coulcl only be renclered competent by ~l legat ions  in the 
pleaclings irnpeacl~ing the elder t l t l ~ ,  and setting forth special 
facts calling for the exercise of the equitable powers of the cowl  
to  put the  eltler title ont of the nay, (2) That the wife mar 
properly admitted as a party, to defend her possessory rights. 
Young v. Greenlee, 346. 

20. Upon the trial of an  action of ejectment where the plaintiff 
claimed under a grant from the state and the answer of the cle- 
fendant drnied the plaiutig's title, it is competent for the de- 
fendant to show that the locus in quo had been occupied and 
cultivated for thirtl years prior t o  the date of plaintiff's grant,  
wit'rout specially pieading the statute of limitations. Freeman 
v. Sprague, 366. 

The plaintiff being in possession, under a claim of right, of a 
tract of land also claimed by defendant, raised, gathered and 
stacked a crop of oats on the land ; defenc1:rnt entered without 
license, carried off the oats, convcrtecl them to his own use, and 
subsequently recovered possession of the lancl ; thereupon plain- 
tiff bronglit an  action against defendant for the value of the oats ; 
Held, that he is entitled to recover. Ray v. Gardner, 454. 

2'2. 9 continuoils and uninterrupted possession of land for seven 
years ~ ~ n d e r  color of title, manifested by distinct and unequivocal 
acts of ownership (as distingaished from successivc and occasional 
trespasses) is absolately essential to bar the ent ry  of the legal 
owner. and ripen a defective into a perfect title. Gudger v. 
Elenlensley, 481. 

23. The law declaring what acts do, and what do not, conetit~lte 
such possession, discussed by SMITH, C, J., and cascs reviewed. 
I b .  

24. I n  ejectment. where a party relies upon a reservation in a grant; 
t o  support his title the onus is upon him to show that the laud 
claimed is embraced within its terms. The presurnptio~i contra 
spoliatorem does not &rise upon the facts in this ccse. Ib. 

25. Wherever a natural boundary is called for in a patent or deed, 
the lirie must run straight to the natural boundary without re- 
gard to course and distance. Dickson v. Wilson, 487. 

See Evidence ; Tenants in common, 4-6. 



INDEX. 

ACTIVE DILIGENCE-See Surety and Principal, 7. 

ADVANCEMENT : 
1. Whether a donation by a parent to a child is an advancement, de- 

pends upon the iialention cf the donor, as shown by the instrument 
of transfer or other proof. llleluin v. Bullard, 33. 

2. In a partition proceeding between heirs at law, the plaintiff clilimed 
a sliare as tenant in common, and defendants deny the same, ~ 1 -  
lrging that he had been "advanced in land" equal in value to  
their respective interests ; and it appeared that the ancestor dur- 
ing his life time had conveyed to plaintiff, his son, a tract of land 
by deed of bargain and sale (reciting a cons~deration of $400) and 
accepted from the son a note in payment of a full consideration 
therefor, the transaction betng in pursuance of an arrangement be- 
tween the parties to free the son from liab'lity to account for the 
land in estimating his share of the estate ; Held, not to be an ad- 
vancement. Ib .  

3. Heldfurlher, that the subsequent sarrender of the note by the pa- 
rent to the son, ~ i t h  a view to carty out the ortg~nal understand- 
ing, wns not an arlvancement of the value of the note. Ib. 

ADJOURNMENT O F  COURT-See Homicide, 3. 

ADXISSIONS- See Executors, 4. 

AFFIDAVIT-See Appeal 10 ; Evidence, 20. 

AFFRAYS, ASSAULTS, &c.-See Jurisdiction 14-16. 

AGREEMENT O F  COUNSEL-See Appeal, 10. 

ALINONY-See Divorce. 

ALTERNATIVE JUDGMENT-See Judgment, 4. 

ANENDJIER'T O F  RECORD:  

1, A conrt has power to amend itsrecord by inserting what has been 
omitted to make it speak the truth. B a n k  v. McArthur, 107. 

2. Where a n  actiou was brought in a justice's court against A and B 
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and a n  appcal taken fro111 the ja~lgiiieut recovered, b11t no mem- 
ornililr~m thereof entered on the jtlstice'a clocliat, it i i  cotnl~rtent 
to the superior conrt, upon proof, to :intend the record to show 
tint in f:tct nuly one of the tlefelirlnnts apl)e:~letl. 16.  

APPEAL.  

7. An ~ p p e x 1  to  this co11rt must br taken to the ~ r c x t  term xftrr it i; 
gr<~nte t l  in the coui t below. Snzitl~ v.  L y o n ,  2 .  

2. Wlieru otit: lost~s his right of appeal aud f:~ils to apply for a c e ~ t i -  
o m r i  in a p t  time, but by no tieglcct of his owl], :la is sliowt~ by 
ti!(: circrr:l~et:lt~ces iii this case, :LII(I :LII e ~ ( ~ c ~ ~ ~ i ~ m ~  i ' n ~ ~ ~ s  upo~i  the 
jiidgmerit obtained against him, it nc:as held t,hnt his pct,itioti for 
n ceriiorari uiny be filcd nu:l the ailwrse p:~rty notifie(1 to sl~nrv 
c:tose ~ l i y  it ~11x11 not be grat~tetl  ; uliil tlmt tlw slteriff be re- 
strained from proceeding r11!(1cl. the execntio!i tlnlil the furtiier 
order of this coa !~ .  S a i ~ d e r s  r. Korris: 4 

3. Allnppe:tls nil1 be distiii~setl on lnotiorl of tile silver-e cor~nse: 
w h r n  t l ~ e  apptlnl hond is !lot film1 within ten cl,~ys f r o ~ l  the re]>- 

4. An nppe:~l does 11ot lie fro111 the ref~isal  of :L jttdge to dismiss an 
action. Chcstei. R. 12. Co. v. B , t i ~ a r t 2 , ~ 1 ~  313. 

5 .  \Thew. on an appeal fro111 a. jr~stice of the pettce t o  the superior 
conrt, the appellee moved to tlisrni~s for n n n t  of notice of nl)pexl, 
a!itl the jnclgc tlc~iietl the motion ;1nt1 ortleretl notice of s11c11 ap- 
pc11 to he then issiieil ; ITeZ:l, that  sue11 older (lid no t  " .a!fect :L 
stlbst:~ntinl right" withiti the ~i ie :~t i i t~g  of ~ l l e  code, 5 239, so as to 
give a riglit of appeal Ib .  

ii Snr11e as in fourth paragraph (precetlirig cnsc). JTilson v. Line  
berge~.,  412. 

7 .  An appeal \\.ill not be dislnisseil 1)cmrw a cnie \vai liot pwl):~re11 
:iutl served on the :~ppcllce, w11e1.r it ~pl1:~n1? of r t ~ o r d  thxt the 

$. Uiiiler the rule of this court, 1i?otions to dismiss appenis may be 
matlo " a t  or before the c a l l i ~ ~ g  of the case," \\-liicli is co~~st rnet l  
to mean-at or before the time when the case is taken u p  nud  



INDEX. 

Itcxrtl. And a n  objectioti to a n y  irregularity in  the  appexl, not  
ex tending  to  the subject ~n i t t t e r ,  Initst be t;tlien befare the  t r h l  

9. A n  appeal  will bc cliaiilissecl otl motion of tlie appellee, where tlie 

10. 'Yo tlle ~ . u l e  that  appeala  ill be clismissed on motion of t h e  np 
pellee if not perfected :tceoiiling t o  Inn-, tlrere a re  t l ~ e  follo\riilg 
exceptions : first, Where the record s l ~ o w s  a n-ritten agreetnent 

vit of t h e  lxtrtp resisting i t ,  tliere WE a11 orn1:~greetrlent t o  waive 
tlie "cotle titw." the wri t  will be grantetl. 10. 

13. R l ~ e r e ,  on an appeal in a capital case, there is no sti~tement of the 
case, and no error appc:lrs on the record, it will be certlficd to tile 
c o w t  below thnt t l~ere  is u o  error, s o  illat it may proceed to jilcig- 
mcnt.  S ' M n  v. Leitch, 539 ; S t d e  v. JIuol~s ,  4!16. 

14. XO appeal lies from an interlocutory order in a climinal actio!;. 
,%& v. IIii~wli, 540" 

1.5. An ilppeal cloes 1101 lie in beli;~lf of the state i r ~  criiniiial actiuoe. 
escvpt where j i i i lgu~e~it  is given foi. cle!'endiitlt ilpoti a specid v e ~  
tiict or updn d e m u r r e  to iutlictnlerit or ~iiotioil lo  cluirrll. (The 
ill\\- rclCiting to :lppeal and reri;orco~i dibcr~s.ccl :ly AL-IIC, .J i ic!iii, 

Y,  A ~ / ~ ~ f / . s w ~ ,  ;11. 

16. It is 1111 un\rai.rimt:tb?c innovation i n  practice for n j u J ~ e  to .( : 
tis ide a verdict of .' guiliy '' in a crinii11;tl aciion, and dirc:ct tl:e 
e n t e ~ i n g  of a. verdict the reverse of that  foitntl 1 ) ~ -  tile jury ; ltiit 
as the regular and legal action of the court below ends with the 
se t t i i~g  a i d e  of the first rerd~c:t ,  and the ctrse cannot be re-heard 

on its merits, no appeal is allowed the state. State v. P d g e i t ,  544 

17. On appeal by the state from an order arresting judgment in :L crimi. 

45 
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nal action, the trailscript of the record erroneously showing the 
judgment below to be a " new trial," instead of "arrest of judg- 
ment," [lie appeal will be dismissed. &ate v. Keeter, 547. 

18. On such dismissal certified to the court below, it is not error in the 
judge to refuse to pronounce judgment upon the verdict, the ad- 
judication of the conrt arresting judgment being final until re- 
versed on appeal. Ib. 

19. An appeal will be dismissed where the defendant files no appeal 
bond or affidavit of inability as reqnired by lam-. iEtnte v, 'Ea2h.e~, 
696. 

Bee Amendment of Record, 2 ; Bankruptcy, 3 ; Costs ; New Trial, 3 ; 
Recordari. 

APPLICATION O F  PAYMENT-See Contract, 3. 

ARBITRATION A N D  AWARD: 
1. I t  is within the discretion of arbitrators to choose an umpire before 

or after disagreement ; if before, the award is that of the umpire; if 
after, it is that of the arbitrators ; and the joining of the other in 
the award of either will not vitiate. Stecens v. Brown, 4G0 

2. Arbitrators have no right to award compensation for their services 
unless the power to do so is expressly contained in the submis- 
sion. But this will not vitiate the award i n  tato where the mat-  

ters disposed of are separable-approving Gn$'n V. Hrzdley, 8 
Jones. 82. I b .  

.ASSAULT A N D  BATTERY : 

1. In :tssault and battery, it appeared t l i n t  defendant nsingiusulting 
language picked up a stone about twelve feet from prosecutor 
bnt did not o$̂ ev to throw i t ;  Held, no assault. but only violence 
menaced. State v. Milsaps, 549.  

2 .  In  such case it was error in the jriclge to charge the j ~ l r y  " that  
if the acts and words of defendant were such as  to  put a man of 
o r d i ~ ~ a r y  firmness in fear of imiuediate danger, and defendant 
hacl the ability a t  the time to  inflict an  injr~ry,  he would be 
guilty." Ib. 

3 An unarmed trespxqser on om ' s  prenlises must be requested to 
leave, and gentle n~c ,~ ! l s  of re~novxl must be emplopetl, before n 
resort to blows. Stale v. Bl:~ke,  551. 

\ 

4. Ordinarily the occupant of a tenement 1ni1.t resist the entrance 
of a trespasser with gentle hands and a r rq~ le s t  t o  leave, but if 
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the intruder dcfiantly stands his ground, armed with a deadly 
weapon, the occupant may a t  oncr resort to physical force; and 
it is for the jury toclecicle whether morc force was wed  than was 
necessary. St& v. Taylor, 554. 

3. I n  assault and battery, evidence of the declarations of defendaut 
~nacle two weeks before the assault (threatening the presecuto?) 
is inaclmissibl~. His guilt or innocence depends upon the facts 
and circumstances immediately connected with the transaction. 
(This case disiinguishecl from those where malice, intent,  kuow- 
ledge or motive constitntes an ingredient of -the ofkirce. (Stute 
y. Howard, ante, 623.) State v .  hTorton, 62s. 

ASSACLT W-ITH INTENT, &c.-.See Indic tn~ent ,  8, 9.. 

ASSUMPSIT--See Contract, 6, 7, 16. 

B T T A C H M E N " S e e  Practice, 3. 

ATTEMPT T O  COMMIT CRIME-See Indictment. 

STTEMPT TO S T E  AL--See Larceuy, I. 

BBNRRUPTCY : 
I .  Where the defendant being indebted to  a corrnty For pnblic moueys 

collected by h~mself as sheriff, execute11 his note to the county 
commissioners for the amount due. and took frnm them a receipt 
in full, and after the note was reduced to judgment received h ~ s  
discharge in l sankr~~ptcy ; It tcas 7 ~ 1 d ,  upon a motion by plaintiffs 
for leave to issue execution upon the judgment (which had become 
dormant) that the new security was not a " debr; created by his 
defalcation as a public offlccr," and the motion was, refused. 
Com'rs v .  Staley, 896. 

8. Where a suggchtion is entered on "Ihe record that s defendant, sued 
on a bond, has been ad~udged a bankrupt, the court should stay 
proceedings until the queslion of the debtor's discharge shall have 
been dcte~mined. Gay v. B~ookshz~e ,  409. 

3 Where the defendant pleads bankruptcy in bar, and the phintlff 
demurs thereto, and afterwards the defendant is allowed to with- 
draw his plea :tnd move n. stay of proceedmgs until his r ~ g h t  to a 
discharge can be passed upon, w h ~ c h  motion is granted by the 
cow:, no appeal lies from a refusal to try the action on the cle- 
murrer after the withdrnwal of the subject mattcr to which it re- 
lates, and the consequent continuance of the cause. I b .  



4. A discharge in bankruptcy does not release from the oblieatione, of 
a trust. Shields v. Whituker, 516. 

BOSDS O F  T H E  STATE-See Claims against the State 

BOSD,  'TIME O F  FILING ON APPEAL-See Appeal, L 

BOUNDARY-See Bction to reco-tei land, 6 ,  7,85 

BURDEN O F  PROOF-See A c ~ i o a  to recover land, 24 ; Contrnc!: 34 , 
Excusable Negligence, 1, 4 ; Homicide: 9. 

BI. RGLBRP-See Evidence, 21. 

@ANCELLATION O F  DEED-See Evidence, iY, 1.3 

CAP\'VASSERS-See Elections 

CERTIORARI-See Apyenl, '7, ;I, 1% 15;  Escape, I. 

CHURCH PROPERTY-See Relieiou- Congregations. 

CIRCITJISThPITTI.IL CV1I)EYCR-See Homicide. I. 
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CkAIhI AGAPEST T H E  STATE:  

An owner and holder of a bond of the state and coupons past due 
thereon, ha< a right to invoke tlia recommendatory jurisdiction of 
the supreme court to pass upon the validity of the coupons as a 
elaim against the state, rinder article four, section nine of the con 
stitution, and section 416 of the code. A motion by the state to 
dismiss was refused. Borne v. State 382. 

@t'EAIN O F  FRIGHT-See Action to  recover land, 21. 

CLERIC OF SUPERIOR COURT-See Quo Warranto. 

COLLATERAL CONTRACT-See Surety aud Principal, 6. 

COLLATERAL XATTER-See Evidence, 19. 

COLOR O F  TITLE-Sce Action to recover land, 22. 

COLORED PERSONS-See Removal of Causes. 

COMXISSIONS-See Executors, 8. 

G0?1111OX COUNTS -See Contract, 6,  7 ,  18 

COMMON GRANTOR-See Action to recover land, 8,  14. 

COMMON RIGHT-See Fisheries. 

@OMPENSATIO1ZT-See Brbritration and Award. 

COJIPCTATION O F  TIME : 

In computing the ten days hefore the hegiilning of a term ~equircd  for 
the service of a summons, i t  is a ru!e, settled by long practice, to 
rnclude the day of service and exclude the relulrn day, or e con 
cei so. 3'aylo~ v. Hlo ris, 25. 

CONDITION PRECEDEXT-See Contract 20 ((2). 

COSFEDEIEATE IliONEY: 
Whcre d liole made in 1863 +oes not show upon its face that it i i  solv 

able in confederate currency, it is nevertheless presurned to be 
sdvable in that currency cnder the tlct of 1866, ch. 30 ; and 
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the scale of depreciation established by that act furnishes the 
measure of value of the contract, subject to evidence of its exe- 
cution with n diiferent intent. Palme)' v. Love, 4'78. 

See Executors, 6-10; Judicial Sale, 6. 

CONFESSIONS-See Evidence, 20, 21 ; Homicide, 6. 

CONFIRNATION O F  SSLE-See Judicial dale; Tenants in Cornnun, 
7 ,  8. 

CONFIRMATORY EVIDENCE-See Evidence, I. 

CONSENT KEFEKENCE-See Practice, 2. 

COSSPIRACY: 

1. Regularly, proof of a conspiracy should precede proof of the guilt 
of the partics charged, but it rests in the sound discretion of the 
presiding judge to revelse this order, when thereby the case can 
be more conveniently developed. Stale v. Juckson, 565. 

2. A conspiracy to charge one with infanticide, being only a common 
law misdemeanor, is not punishable by imprisonnient in the peni- 
tentiary. Ib. 

CONSTRUCTION O F  DEVISE-See Wills 

CONTESIPT: 

1. I t  is unlawful to imprison for more than thirty days for a contempt 
of court. Bat. Rev., ch. 24, 3 2. In Re TtTalkw, 95. 

2 Where the answer to a rule to show c a w s  why one should not be 
attached for contempt negatives under oath any intentional dis- 
respect to the court or purpose to obstruct i t s  process, the rule 
should be discharged. 16.  

CONTIKUANCE OF A CAUSE-See Practice, 2, 5 .  

CONTRACT: 

I. Par01 evidence is admissible to establish an original contract which 
is verbal and entire, where only a palt of it is reduced to writing; 
Bence where notes were given for money and the payee at  the 
time agreed to surrender them upon the maker's assigning a judg- 
ment and a certain mortgage for its security to the payee, the re- 
jection of par01 evidence of such agreement is error. I t  does not 
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contradict the terms of the writing, the notes being an execution 
of one part of the agreement, tlie other having been left in parol. 
Bmswell v. Pope, 57. 

-2. When there are mutual dependent stipulations to be performed 
under a contract, neither party can maintain an action against the 
other without averring performance or :in offer to perform on his 
part. Tb.  

3. In  an action on a note, where the defendant owed notes and ac- 
counts to plaintiff (a creditor rirm), tlie following issnes were sub- 
mitted to the jury: first, Did defendant make the cash payment 
on general account, or did he reserve the right to a: ply it nfter- 
wards; second, If the right was reserved were any directions 
gtven to apply the money first to the open accounts and tlie bal- 
ance on one of the uotes. 

The  evidcuce was that defendant left the money wiLh the book- 
keeper at plai~ltiff 's store mith a request to get up his papers by 
tile afternoon when lie would cail and arrange the matter; one of 
tlie firm had agreed that tlie payment should be applied to the ac- 
counts :tnd the balance to the note first failing due; hut upon sub- 
sequent disagixement between debtor and t l ~ e  other nlcnibe? of the 
firm, it was applied to the notes, thereby reducing their sums so 
its to be cognizable before ti justice. 

Thereupon defendant asiced the court to charqe the jury: first, 
that ~f they believed there had becn a previous agreement with 
one of the firm about the application of the cash payment (a8 
above stated) then he !lad a right on his retnrn in the afternoon to 
lliive it so applied; second, if they believed he paid the money as 
ctforesaid, reserving the right to di,rect its location, lie had that 
right at the time of his return. The first was refused, the seconcl 
givau, a n d  the jury found that it was paid on general account; 

Beld, the refusal of the first instruction was error. The jury 
should have been aided by the consideration of the conversatioils 
between defendant and bo:h members of the firm, in passing 
upon the second issue. The charge given had the effect of re- 
stricting them to the evidence as to the applicdtion ut the t ime the 
money was delivered to tlie book-keeper. WiLtko~sky v. Reid. 11G.  

4. Tlie construction of a contract does not depenJ upon what either 
party understood but upon whdt both uyreed Pmdleton v. ,Jane,, 
249. 

5 .  V'here the terms of a par01 contract are in dispute tlle jury ascer- 
tains them as a question of fact, and the court determines the 
legal tffect. I b  

6. \Vhere the plaintiff entered into a special contract with the defend 



ants to prnblish a newspaper upon certain terms, the defendants 
agreeing to furnish him o,ne thousand subscribers by il certain day, 
and defenclanls l~avingfaileci to furnish Lile same, the piitintiff sus- 
pended. the publication of the paper; Held, that the plaintlfl m e  
under no obligation to go on with the piper but was antl~orizad i c  
law to treat the eontract as rescinded, and is entitled ru recover for 
his losses sustained by the non-performmce of the stipliiations or. 
the part of clefe?idants, u p i  tile promise or obltg:ition in~pliecl by 
the law in sucli cases, cl! what are eiilled the conimo~l counts in  
( ~ , s . w m p ~ i t ,  c 7 0 i m  v Xkd, 252 ,  

7 .  In  such case ~ v l ~ e r e  the plilintiff ' S  comp1:iint set o1:t the facts and 
asked relief a s  upon an action on the special ccntract; Iiebi:, that 
upon the ruling of the coinrc helow that kc could not recover on 
the special contract, tile plilinliff W:LS entitled lo proceeci wi?11 tile 
case arid rccovcr his damages a s  on the coni~non counts i n  genela; 
ctasvmpsit without any mxndmeu t  of the ~ !ea t l~ngs .  Ib 
Where ow1el.s of land :igrecd to liecg a divisio~i fence :tr)tl tlc- 
felicl:tnt failed to fulfil his contrnct by reiistrn of n.l:ieli stock 
broke in and i n j ~ u e d  p1:tintitf's crop, and in a11 :letion f o r  d:tln- 
ages tile court told :lie jury thxt p ln in~t i t fwx eutitIed to wcovei. 
tlie cost of rep~il.irrg the fet>ce ant1 " tlar cl~lfvrenec b e t ~ v w n  what 
the crop T Y O L I ~ C ~  1i:tve r~i:atle :1nc1 what  \ras rnatle ;" Held, the h t - .  
ter part  of the c h r g e  is erroneoits. R o b e ~ ! s  v .  Cole, "2. 

The mensure of di~112:lge in such case is the cost of reparation and 
and such sum a3 wiil covel. the illjury clone ta tlte crop belore 
plili11tiK k r~ew of the breaking $11 a11t3 had time to put up the 
fence, to  he aacer ta i~~ed by tllv jury wirhont r t ~ f v ~ e ~ l e e  to t l ~ e  con- 
jeetaral estimate of the .+due of the crop if: i t  h:rtl not bee:: inter- 
ferrecl with. Ib. 

I n  an action by tlie$~st r ~ ~ t l o r s e e  rig:~i~ist tlre e u d o ~ s r r  (pnyee) in 
b l x ~ ~ i i  of n nrgoti:ihle instrunjetit, i t  is competent foal the defe~iil 
an t  by p:irol, to ~ . ebn t  the 1eg:~l pvrsiiolption of l ~ i s  liability by 
s1lowing:rn agreetnent betwee11 the l~xrtics at  t h e  time tli:tt tile 
entlorwmelit v a s  t o  ptrss the title o d y .  (Ottlcrwi?r whe;c tile nc- 
tion is by a remote enrlo~see. as held i r ~  Hill v. Shields, E l  3. C., 
2.X.) C o m ~ ' s  of 2rcclell v. Vcxsson, 303. 

\Vhere in snch case the sherift' of n county cntlo~wci n 1~:tllli x r t i -  
I h t e  of tlepoeit to the ti'eabrwx i ls  ~xir't of the county fuods, tilt: 
hiank afterwards bccoimil~g insolrent. and tlie colunty commis- 
sioners broi.,gl~t s r~i t  ~ga i i i s t  the d w i f  npo11 t h e  certificate, :d 
leging ownership ilk t h e  same ; Held t,hat the trc-aeurer is not 
merely the c~~stotl ian of the fn~~t l . ; .  but the certificate became tl ir  
property of the county as soon :is received by him, Ili. 
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12. One who endorses a negotiable paper before the payee has be- 
come the holder is 1i:tbltt as a n  original promisor, bnt if it be 
after the payee has become the I~older, then sacli p:wty can only 
be held as gnarantor, i:nless a different intent is ilecl~~cihle from 
the terrns of tile cntlorsen~e~it .  JIoSfrimn v. iMoo~e, 313. 

13. Parol evicle~~ce is nd~nihsiblc to cotltrol tile effect of n blank cn- 
dorsement, as  betmectl thc in1met1i:~te parties tl~ereto. I b .  

14. 'rile brtrt1t.n of proof is upon him who seeks to avoid, by l~nrol  
averment, the ordinary leg11 eifect of a blank endorsement. Ib .  

15. Bat. Rev.. ell. 10, 10 is not irlt,elltletl to  de t e r tn i~~e  who are eu- 
dorsers, ba t  merely to fix the liability of those whose relation as 
s ~ ~ c h  is n(1mittetl or untlc~iiable. 16 .  

16. Where there are matnal dependent stipr~lations in a contract 
constituting mutual co11sic1er:ltions and the pl:xintiff ill an  action 
for a breach is hiniself in default, he c:tnnot recover ; but if de- 
fe11d:~nt's contluct is such ns to preve~i t  performance on the part 
of tlic p la i~~t i f f ,  t l ~ e  plitintiff tn:ly t l ~ e n  nh:~ucJon the contract a ~ l d  
recover on the common eonuts in msumpit. McMuf~an v. Hillel.. 
31;. 

17. l'he pli~intiff s11t~1 011 a written contr:~ct :tnd defenclant allegetl 
terms ~ i o t  containetl t.llerein but existing ill parol, and the jury 
fonncl that  the omittctl terrns d leged were not of them, and the 
plail~t,iff complied with-the tertus of the writing and those drawn 
into issue on  the p l tml i l~gs ;  Held, the vertlict was not incou- 
sistent, ant1 che plai~ltitk' is elititled to recover. 1 6 .  

IS. 111 this case the cotnpl:~int xlli.getl tcrtns i l l  t l ~ e  writing, and there 
was proof and the fxet fount1 of other terms ns to \r l~ich tliere 
wns 110 awrmetlt  ill t l ~ e  n~rswrr,  no iss::c to the jury, autl no ob- 
j e c t i o ~ ~  on the part of t l e f e ~ l i l ~ n t  ; Held,  as the adverse p:trty w:xs 
not misled, the r:u.i:mce is in1111ateri:tl. I b .  

19. The tlefelld:rnt, B, exccnteil his note to C, gu:~relin~i, in Janr~at.y. 
1861, for rcut of \\w-ti's 1:tlitl ; tlle evi~lcncd o f  B a~icl anot l~er  was 
that ill Febru:try, 1 S U ,  C applied to  B for the lonn of money, 
wl~ich  lie rvfnsetl, but agreed to  let C have the money in pny- 
melit of the gr~ardiiln note. C conse~itetl, bnt not  l~nving the 
uote n.itll him, g:im R nn a c l ~ ~ ~ o ~ ~ l e i l g t n e ~ ~ t  for inoney borrowed, 
:rl~tl pro~riiwrl to deliver up the guardian note forca~icellation but 
(lid not tlo so. A f k r  the tlunth of C: and of the wirtl, the 
note wits tln~isferreel to the w:trtl's atluni~iistr;itor, mlcl rip011 sitit 
brought dr fenda~i t  p1e:lcletl p:txment ; Htld, (1) Tha t  ns B's ev- 
idence w:~s nclmittcd withont objection, plaintilf mas conclrldetl 
:is to its competency. ( 2 )  Tha t  wl~i le  there was no evitleuce of 
payment as  a strictly lcgctl plea, there was evideuce tending to 



INDEX. 

show an eqaitable discharge of the bond. (3) The defendant had 
a right to pay his debt t o  t,he guardian eueu before it was due, 
ancl the eviclellce shows no illtent by gnardian to misapply the 
ward's fuuds or any concurrence therein by defel~dact.  Codner 
v. Bz'zzell, 390. 

20. The defendant in 1%: leased to plaintiff a city lot, with a covenant 
that the lessees migilt make certain improvements, " bnt they shall 
preperve unimpaired" the eutranee and right of way from an alley 
to the rear of the premises, and prowding for the valuiition of and 
payment for the improvelneuts at the expiration of the lease ; ITekL 
in an action brought by the lessees to recover the value of the im- 
provements : (1) That under section 93 of thescode, a complitint 
which alleged that the improvements were rni\de " in pursuance 
of tile liberty and privilege gruuted to the lessees," was sufficient 

an express allegation ttlat the rear entrance was preserved 
unimpaired. (2) Snch preservation is not a condition precedent, 
but a proviso, and if it had not been complied with, this should 
be set up  in the answer. (3) The tendency is to relax the striu 
gency of the co~nmon law rule, wliicll allowed no recovery upon 
a special unperformed contl.act, and to imply a promise to pay. 
such remuneration as the benefit conferred is really worth. Go? 
man v. Bellumy, 496. 

See Confederate Money ; Judge's Charge, 1 ; Jarisdiction, 4, 5 ; Surety 
and Priucipal ; Trusts and Trustees. 

CONTRIBUTION-See Surety and Principal, 3. 

CONVERSION O F  CROP-See Action to recover l i d ,  21. 

CONVICTION O F  MISDEXEBNOR ON CHARGE O F  FELONT- 
See Indictment, 2, 7. 

COOLING TIME-See IIomicide, 10. 

CORPORATIONS : 

1. An act of nssembly provided that all claims against certain munici. 
pa! corporations ~ h o u l d  be presented within two years, or else the 
holders should be forever b a r ~ e d  from recovering thereon, and 
directed that all claims so presented should be entered in a book 
to be kept for that purpose, but said act was declared inapplica- 
ble to debts "already ascertained and audited ;" Hdd ,  (1) That 
s i ~ c l ~  was substantially a statute of limitations, and that one 
who began suit within tile time prescribed, took a nonsult and 
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began a second action ~ i i t h i n  one year after the nonsuit, but more 
than two years after the maturity of the claims, was not barred. 
( 2 )  That the object of the act being to enable tlie municipal bodies 
mentioned, to make a record of their valid outstanding obligations, 
and to separate them f w m  the spurious and illegal, it did not ap- 
ply to a valid debt, of tlle existence and character of which tlie 
corporate autllorities had actual notice. (8j That the summons 
and complaint in the first action constituted a sufficient demand. 
WJiurton v. Com'm, 11. 

2. The presentation of a claim against a muuicipal corporation to its 
officers and fiscal agents is, substantially, a demand upon them to 
do what they rightfully can to provide the means of payment. 
Hamley v. Con'i.6, 29. 

3. I t  is not the duty of a creditor of such a corporatiou to ask that a 
tax be levied to satisfy his claim. Payment of what is due him is 
all that he can properly ask. I b .  

4. Under the act of 1879, ch. 66, S 2,  the finance comnlittee of the 
town of Fayetteville is not a necessary party to a suit against such 
corporation on bonds of its issue. I b .  

5. The legislature has the power, under section one, article eight, of 
the constitution, to alter or repeal all general laws and special acts 
by which corporations, associations and joint stock companies are 
formed. W. C R R. v. Rollins, 583. 

6. Where the dissolution of a corporation is had by act of assembly 
or by decree of court, it is proper to appoinl a suitable person by 
t l ~ c  repealing act, or a receiver by the court, to collect and apply 
the assets of the annulled body in the discharge of its liabilities. 
And it is conlpeteut to select another corporation, as well as a 
natural person, to ad.minister the assets. 16. 

7. In  the absence of such provision in the repealing act, the trusts in 
favor of creditors and stoclrhulders will attach to the transferred 
property in tile hands of the substituted trustee. Ib. 

See Religious Congregations. 

cos'rs : 
The costs of unnecessary and irrelevant matter, accompanying a tran- 

script, in regard to which no exception is taken below, will be 
taxed against the appellant whether he succeeds or not. (See 
Grant v. Reese, ante, 72-opinion.) Clayton v. Johnston, 433, 

See Insolvent debtors. 

COT-NSEL, COMMENTS OF-See Trial, 8. 
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COUNSEL, DISAGREEMENT OF- See Trial, 7. 

COUNTER-CLAIM : 

1. Where the plaintifl'sues upon a bond given for the purchase money 
of a life estate in land whereof he is tenant in common with the 
defendant and others of the reversion in fee expectant upon tEe 
ter~ninatlon of suc11 life estate, the defendant cannot set up a 
counter-claim for damage done by tlle plaintiff' to the inheritance 
in cutting timber from the land and comrnitt~ng other acts of 
waste, during the continnance of the l ~ f e  estate, and before tlie 
sale thereof to the defendant. Devrzes v. Wwwen, 356. 

2. Even if such counter-claim were allowable, it could not be pleaded 
without making the other tcnants in common of the reversion 
parties to  the snit. Ib. 

COUNTIES AND COUNTY COWJZISSIONERS-See Contract, 11 ; 
Corporatio~ls ; Sfandamus ; Taxes. 

COURTESY-See Action to recover land, 5 .  

CIEEDITOR O F  COUNTY-See Mandamus. 

CROP LIEN-See Action to recover land, 21 ; Landlord and Tenant. 

DA?rI.iGES-Sec Contract; Injunction, 2 ;  Jurisdiction, 4, 5 ;  Negligence. 

DEALER-See Taxes, 11. 

DEBT AGAINST COUN'l'P-See S I a n d w ~ u s  

DECLARATIONS-See Assault and Battery, 5 ; Evidence, 2 ,  3, 10 , 
Homicide, 4, 7. 

DEED-See Action to recover land, 1,  3, 4. 6, 7;  Evidence, 12, 13. 

D E E D  O F  I N F A N T  FEME COVERT-See Action to recover land, 3, 4. 

DENAND-See Corporarions, 1 (3, 2. 

DEXURRER TO EVIDEKCE-See Evidence, 9. 

DEJIURIIER T O  INDICTJIENT-Sce Appeal, 15. 
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DESCRIPTION O F  LBXD-See Action to recover land, 6, 7. 

DILIGENCE-Sce Surety and Principal, 7. 

DISAFFIR?rZANCE O F  DEED-See Action to  recover land, 5.  

1)ISAGREEMEN'L' O F  COUNSEL-See Trial, 7 .  

DISCHARGE O F  JURY B E F O R E  VERDICT-See Trial, 4. 

UISCRETIONARY POWER-See Arbitration, 1 ; New Trial, 3 ; Prac- 
tice, 5 ; Slimcler, 1 ; Trial, 4. 

1)ISQUALIFICA'I'ION FOR OFFICE A N D  SUFFR AGE-See Juclg- 
ment, 6. 

DISSOLUTIOX O F  CORPORATION-Sec Corporations, 5-7. 

DISTUIZEIKG RELIGIOUS COSGREGATION : 

1 .  Where the charqc against the dcfentla~rt is disturbing a congrega- 
tion nci~cal ly  erlgaged in c l i r i~~e  worship, it is a variance to  show 
i n ~ r e l y  tile d i~torbance  of parties assembled for such worship 
Stnte v. Brysoiz,  576. 

2 In  order to  render inclictable the cliaturbauce of persons ussen~blecl 
for divine worship, the people. 9r  some considerable numbcr. 
mnst be collected a t  01. about thc time when worsl~ip is about to  
conllnence, and in  the place where it is to  be celebrated. Ib .  

DIT'ORCE : 

1. T l ~ c  statutes upon the subject of divorce do not authorize an al- 
Ion-ance of a l i~nony peizdente lite unless t l ~ c  petitioner seeks a 
tliseoliltio~l of tile ~nnrr isge  rc~latio~i or a separation from bed 
and boartl. TVhe~i t l ~ e  applicntiou is for : ~ l i ~ n o ~ ~ y  alone, it can- 
110t. 11e tlecreecl before the f inal  hearing, ancl the anlount or 
ep~~cific prol?ertg to  be assigned is left t o  the discretion of t l ~ e  
c o ~ ~ r t ,  regnrtl being had to  the h ~ ~ s b a n d ' a  condition ant1 nlenns 
wheltver sitoate in iletermiuing it,s value. Hoclqes v. I-ludges, 122. 

2. A fieme clefendant in an  action for diwrce,  who does not set I I ~  

:I clili~n ~ I ~ J O I I  l ~ c r  part  for a divorce, is not elltitlet1 to  aliunony 
pendeirtc lite. R e e m s  v. Beezes, 348. 

3. Au application for alimony pendeizte 7 d e  can be made by niotion 
in the cause. Ib. 
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4 I11 an  action for divorce, all the facts relied on as constituting 
the cause must be specifically set out in the petition, verified bg 
the oath of the petitioner, and proved to  the sati~faction of the 
j~iry.  And it is error in the court not to confine the proof to the 
specific facts charged. McQueen v. McQueen, 471. 

DOG TAX-See Towns and Cities. 

DOWER : 

On petition for dower, it appeared that the land was acquired and 
the marri:lge tool; place prior to the "dower act " of 1867 (rcstor- 
ing the coninlon law right of dower) and the husband convegetl 
thc same in 1871 without the concurrence of the wife ; Ilelcl, that  
the hnsbaucl bat1 a vested right to sell which was not impaired 
by the act, and his single deed passed the title free from the 
clairn of dower. Jenkins v. Jenkins. 208. 

EJEC'lQlENT-See Action to recover land. 

1. A board of county canvassers under the electioll law (acts 1877, 
ch. 276) has no a~itllority to revise the registry or  to exarniue 
into the qualifications of those who voted or who were refnied 
permission to vote. Peeblee v. Conz'rs. 385 

2. They must decide npon the a~ithenticity and regularity of the re- 
turns ; bnt when received the returns mnst he co~interl as i n ~ -  
porting absolute verity, as far as the county canvassers are con- 
cerned. 1b. 

3. Their quasi judicial fanctions do not extend beyond an enquiry 
into and a deter~nination of the regcilarity and sufficiency of the 
returns themselves. db. 

ENDORSER A N D  ENDORSEE-See Contract, 10-15. 

EQUALITY OF PARTITION-See Tenants in Common, 4-6. 

EQUITABLE DEFESCE-See Evidence, 11. 

EQUITABLE TITTAR-See Action to recover land, 10-13 ; Tenants in 
Common, 7, 8. 
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EQUITY-See Action to recoyer land, 1, 10, 19 (1) ; Evidence, 11, 17 ;  
Esecation Sale ; cJr~ilieial Sale ; Jorisdiction, 3, 10 ;  Xortgage, 2 ; 
Usury. 

E R R O N E O U S  SENTENCE-See Escape, I .  

ESCAPE: 
1. Where an indictment against an officer for an eFcape a a s  quashed 

upor. the ground that the judgment against the prisoner committed 
to his c11ar.g~ was illegal; Z X d ,  to be error. i f  the sentence ot  
the cynrt be erroneous, the prisoner may have it rewewed by 
certiorari, but the officer cannot justify under it for negligently 
permitting him to escape. (liemarks of D I L L ~ R D ,  J., upon the 
law pertaining to houses of correction.) Stcife v. Garrell, 580. 

2 An escape from arrest u p m  a charge for a misdemeanor, and with- 
out force, is  itself a misdemeanor. &te v. B~ozon, 585. 

3. The bill charged that the defendant escaped from arrest made under 
an indictment against l r in~ and one A for an affray; the jury found 
by special verdict that the iudictmcnt was for nn assault and bat- 
tery upon A ; Held, not a material varinncc, since, first, the grava- 
men of the charge was the escnpe from custody, and secondly, one 
may be convicted of an assault and batterj  under ti bill charging 
an affray by mutual fighting. I b .  

ESTOPPEL:  

Verbal statements made by a tenant in common that he will claim no 
part of the land in controversy, (lo not operate an estoppel against 
a subsequent assertion of his right. Nelvzn v. Builn~.cE, 33. 

See Action to recover land, 8, 9. 

EVIDENCE:  

1. Proof that a witness made a statement in reyard to the matter in 
dispute consistent with that testified to ou the trial, is admissible 
a s  confirnlatory ev~denee. Rohe~ts  v. Rokr t s ,  29. 

2. Upon an issue relatiny t? the contents of a lost or destroyed deed, 
the acts and cleclarations of a deceased person tending to show the 
extent of his title under the deed and that by it an estate of inheri- 
tance passed. are inadmiss~ltle in evidence; but may be reeelverl 
when they qualify the possession, or are explanatory thereof. lb. 

3. Such declarations merely narrative of a past occurrence cannot be 
received as proof of the existence of such occurrence. Ib. 

4. The declarations of a deceased ancestor made after the execution of 
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a deed and wliile his s o n  the gmntee, was in possession of the l ~ n d  
conveyed, are not admissible to prove the consideration of tlie 
deed. They  are competent o r ~ l y  wl:en i n  explanation of the act 
of possession or  in dispnrsgelnent of the  declaruut's title. -WePoin 
v. Bul la~d ,  33, and Nekon v. JVhilfielrl, 4G. 

.? T h e  fact tliat a wili was found in a book ltcpt by the clerk of tile 
conrt of p1e:ts and quarter sessions, :IS required Ijy law. is proper 
evidence to go ti, the jury of the existence of the will of the sup- 
posed testator and of its due probate and registration, where llle 
o;.igiilal will 2nd court records have bee11 destroyed by fire. 3-ti- 
~8072 v. Whitfield, 46. 

G On lhe trial of an issue as t o  the existence of a will, it is compe- 
tent  to show tllilt n papel purpol.ting to be sllcll was publicly Wdd 
at  tllc innerid of tile alleged teslator, in the presellce of the heirs 
nl law, who afterwivds assert that  their ancestor diet1 inkstate. I h .  

7 .  It is arlniissible to prove, as  against an heir denying tile existence of 
a will, that  :L writing a l lcg~t l  to be sucli, was tskcn by one of the 
dcvisr:t~s in the presence of the heir, froni a tin box c o n t a i n i ~ g  
otiler valuables, :md read over In the presence of the heir. Ib. 

$. T h e  forcgoing testimony is not obnoxious to the objections wllicll 
apply to " hearsay." Ib :  

9. Cpon a demurrer to parol evidence, when the  same is loose and in-  
detcrn~inate,  or eircnn~stantial, the court  will riot con:pel the ad- 
rc:rse party lo join in the clernnrver, unless tlie otllur party will 
distinctly admit upon tile rccortl every fact and conclus~on wli icl~ 
the evidcnce obzred conduces to prove 1 6 .  

10. TIie proliihition in C. C. I'., d 343. :~gttinst the tcslirnor~y of inter- 
ested parties, applies 01114. to wit n ~ s s e s  examined on commission. 
or on tile trial or hearing of an action or  special proceeding, anrl 
112s no reference to such atfiiltrvits a s  m y  be neetletl in tlie pro- 
g c s s  of a cuuse ; ITkce ,  it  is conrpetent for tile :tssignee of a 
jndgimnt agaii~st  one deceased, on which execution has not issued 
within three years, to prove by his own oatli, in suppurt  of a mo- 
tion to issue an l i l i t r ~  e s e c u t i ~ n ,  that  sucll jutlgmant i l : ~  not bceu 
1)nid by the deceasetl defentlant. L(lt1in1n v. l i i 'zon, 55. 

11. i n  :In action a p i n e t  :in iidministrator for t!ie lion-payment uf a 
d t w e c  rendered at spring term, 1837, 1 . h  dcfcudarlt denied tiiat 
tlit:l,o was sue11 ~CCOI.:! and averred it was  of spring term, 1856, and  
that  Ile I i a d  l ~ i d  the same ; and the court having ruled that tile 
record was of 1856 to which there was no exception, it tilereupon 
becarne competent for the defentlant to  sustain his allegation of 
p a y n ~ e n t  by the p r ~ d u c t i o n  of receipts which were dated after the 
actual decree but  before llie time of the clecree as alleged by tile 
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p1:iintiff. And even if the receipts were anterior, they were avail- 
able as  an equitable defence. XeZoin v. Glephens, 283. 

Upon tlie trial of a n  action bronglrc for tln? cancellation of a deed, 
o w  of the lklinti if 's  a l legs t ion  being the inadcq~r:lcy of ths 
price ($4001, a witness for tile plai~itifT testified npoo cross-esami- 
n:ltion that  he had heart1 two of tlre plaiutiff's f ay  they woultl 
not  give more t l ~ a n  $ZOO for t l ~ e  land 011 a c c o u ~ ~ t  of the title. 
Plaintiff then proposed to p r o w  by the witness'the whole of the 
eo~rrersation, in which the two plaiutifYs expressed the opinion 
that  tlii: deed was fraudlllent, kc . ,  b l ~ t  tile ev ide~~co  was ex- 
elucletl ; Hd!!, to be error, for the  defendant,^ had brought out a. 
pm-t of tlre conversation, a n d  tlie whole w:ls admissible as evi- 
tlw-ce qwl i fy i~rg  the plailitiff 'a estimate of the valne. I'airie v. 
Roberts, 451. 
The Inm does not require that persons F ~ I O I I I C ~  be able to dispose 
of property wit11 j~ttlgtnent and discretion. It is suflicient if they 
~ ~ n r t t ! r ~ t a n d  what t h y  are about. Susceptibility to  nndue ir111~1- 
ence will not vitiate an  i ~ ~ s t r u n ~ e ~ r t  operating ir:ter 'uiuos or after 
death, 11111rss it w l s  i ~ ~ d u c e d  by f r an i l~~ len t  practices. IO. 
It is admissible to  prove by t,he verbal testimony of the slleriff' 
who co~~tluctetl  all esccrrtioll sali? that  he 11al~cletl the writs of ven. 
e x .  after the sale to  the defendant, to  endorse t l ~ e  proper returns 
rind p ~ q : ~ ~ ' e  the convcyxnce ; and that  the tlefeticla~~t indivi~lnally, 
n ~ ~ c l  not in a represent,ative capacity, Tvas retr~rnecl as  the bitltler. 
l'lic w i t ~ ~ c s s  testifies to  Jactu whicl~ arc collaternl7y iinreztigatetl. 
iWulho21imd v. Z7ork, 510. 

Tkc arlmission of an  indebledness is evideoce against one to 
whom the debtor has c o ~ ~ v e y e d  his lnnd  in t r ~ l s t  t o  secure thc 
paxment  of his tlt:bts. ShieltIs v. Whiioke~,  516. 

A 11egoti:ible i~istri~mt:ut ,  the esecr~tiori of which is admitted, 
rllllst be produced ant1 filed before jutlgmeut is enterecl up, o r  
else its loss l n ~ ~ s t  be proved. a ~ i d  atlrqrtate i ~ ~ t l e ~ n r l i t y  given to  
the p:lrties liable thereon. I 6  

Where a debtor conveys land nntler a n  esprcss verbal agreenleI!t, 
tha t  I l ~ e  s:rnie shall be l~eltl for and appiic,tl to the payment of 
certai!l ckbts clue the pan tees  and otllers, sue11 agreement nl:iy 
he provetl a11t1 enforced ill equity. I b .  

Evidence to sl~om that the brotlrcrs of a prosceirting witness 
n-ere guilty of the same ofk'rnee for wl~iclr tile d c f e ~ ~ d a n t  was 
.tlien on 6rial slro~~lcl he rejected as i r r e l e ~ ~ a l ~ t .  State  v. Buwke, 
551. 

Evidence offered to prove an  iudependent collat,erd matter af- 
fecting the credit of the prosecuting witness on a trial for lar- 

4 6 
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ceny, not elicited by an  inquiry acltlreesecl to him, but by the 
testimony of another person, is incompetent State v. Johnston, 
5S9. 

PO. Where confessions are made by a prisoner nndrr the influence of 
hope or fear, those snbsequently made are presamed to  proceed 
from the same inflaence ; and nntil this presr~mption is rebutted 
by c l c ~ r  proof, the latter confess~ons, tllougti i~rduced by no im- 
mediate tlweat or promise, are iii:~rlinissil)le-appl.ovi11g State v. 
Roberts, 1 Dev., 259. Stccte v. Drake, 50'2. 

21. On trial for bnrglary it appeared that the prisoner was pnrsnecl 
by armed men, fired a t  several times and arrested ; and in reply 
t o  a question then asked, the.prisonrr confessed the commission 
.of the alleged offence. On the folrowing day, the prosecr~tor 
and other3 had an interview with him while he was lettered and 
in prison, when t ? e  prisoner told itow he broke into the dwell- 
ing hoose and stole the good<, &c.. no threat or promise bciog 
made; Held, that the confe.ssions are not admissibk. Hut in 
such case, what was said by the prisoner as to his disposition d 
the stolen property, is admiviiblv. Ib. 

22. On trial of an  indictment ~untler the act of 1877, ch. 4 for shoot- 
ing a t  a railroad car. proof th ;~ t  t h ~  pistol discharge11 by defencl- 
ant  was loaded or that the ear was struck, is not necessary to 
a conviction. If it be unloaded and this is relied on as a defence, 
t h ~  fact must be shown by the defentlant. Slate v .  Hinuon, 597. 

23. Statements of a bystander charging a defendant with crime, 
when rnade in his presence and nut le~~ied by him, are evidence 
a g a i ~ ~ s t  such defendant. State v. Crockett, 699. 

24 On trial of an  indictment for crime, evit le~~ce tentling to show f he 
gnilt of another ill its comn~ission does not disprove the  crimi- 
nality of the party charged, and is therefore i~xompetent ,  nnlt~as 
the evidence implicating that other shows that his guilt is illeon- 
eistent with the guilt of the clefenda~rt State r. Baxter, 602 

23. I n  such case, where the defendant proposed to prove that the 
prosecutor's agent, who got up the evidence in snpport of the 
indictmrnt bnt himself was not examined as :I wtness,  "sent a 
proposition to clt~fendant, what that propositiou was, and the cle- 
fentlant's answer," and the court refneetl ; Held, no error. I b .  

See A C C O U I ~ ~  and Settlement, 2 ; Action to recover land, 2, 19: 20 ; 
Assanlt and  ratter.^, .? ; Colitr:~ct, 1, 3, 10, 13, 19 ;  Divorco, 4 ; 
Executors, 4, 7 ; Hon~icitle. 1 ; 1.arceny ; Negotiable Instru- 
ment ; Pleading, I ; Slander*, 1 ; Surety a11d Principal, 4-6 ; 
Witness. 



EXAMINATION O F  WITNESSES-See Trial, G ,  7. 

EXCEP'I'IONS-See Judge's Cl~arge, 3 ;  Practice, 7. d l .  

EXCUSABLE NEGLIGENCE : 

1. 9 party seeking to vacate a judgment nnder section 133 of the code 
1s always at  default. and the onus is upon him to show facts which 
would make the refusal to vacate appear to be an abuse of d~scre- 
tion. KercAner v. Baker, 169. 

2. Defendant resident in Fayetteville %as sued in the superior court of 
New Hanover in 1S?O and filed wn answer by attortley who also 
lived in Fayetteville, but did not practice in f i e  courts of Wil- 
~xington ; in  1874 an understanding was had between the counsel 
.of the parties that no further step would be taken without notice ; 
in 1877 the plaintiff's attorney died, and he err~ployed other coun- 
sel and recovered judgment in 1879 ; the plaint~ff or his counsel 
did not know of the arrangement made by his former attorney, 
and no notice was given pursuant thereto, nor did the defendant 
make any inquiry about the case ; Hdd, on a motion to set aside 
the judgment, that the negligence is ~nrxcusabie and defendant 
entitled to no relief ib. 

3 Upoii service of notice of a motion for leave to  issue execution, 
the defenr1;tnt i~~formecl the s h e 1 8  he had his discharge ill bank- 
ruptcy, and after the sheriff told h i n ~  to attend to the matter, he 
reqnestd  the sheriff to write to elie plaintiff about it (they both 
thinking that sufficient) bnt took no further steps in rebtion 
thereto, and execntion subseqne~~t ly  issued in pnrsnauce of an  
order of tlrr clerk; Beld ,  011 a motion to cacate the order nndcr 
section 1.33 of the code, tlmt the clefenllaut is not entitled to re- 
lief, Nyatr v .  Waygor~er,  173. 

4. Tip011 a motion to strike out an entry of satisfnetioi~ of j ~ i d q n ~ e n t  
on the grotind of a n~i<take of fact, it was found that the moving 
pwty  had failed to show hg prrpontlerance of proof snch mistake 
on his p,lrt at Lbe time he mmlc the enti-y, there heiug no ex- 
ceptioli Lo the evidencc or that it n a s  insntlicirnt, and the cow?; 
refused thc motion ; Held, no error. Chgiton v. Jo7~nston, 423 

5 nThere attorneys who had for six years representetl a defendant, 
after his cledh assllme to represent Ilk admi~ristrator, who was 
his eon living in another connty, aud consent to the admi~~is t rx-  
tor's being made a party withotit ac.ku:~l service of notice ; and 
six years after the verdict for p la i~~t i f f  the drfendant administra- 
tor moves to set aside the judgment because he had no notice of 
his being made a party and had not retained the attorueys to r e g  
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resent l h i  ; He[$, t h t  as dcfentlatit's affidavit di13 not show a 
~rleritorlons defence, made no allegation of 1liis111~17:tgeli2~11t np011 
the part  of eonnsel, and gave no explanation of the long delay 
in inalring the motion, the n~ot ion was properly refused. W a v e r  
v.  Joaes, 410. 

EXECUTION SALE : 

K h e r c  A exeerited a notc for the pwellaee of land and h:tring p:tid 
part  thereof Raw his notc fo r  the remainder wit,!] B and  C a s  
snreties, nud had t'ltlt. r sccu le t l  to B who agreeci' orally tllal- 
he  would pay the balaece ci!~o ; afterwarcls Bsold  amtl conveyed 
the 1:tud to  tllc defeuclai~t w l ~ o  pnrchasetl for val~le :~ncl.wi thouir 
notice of the :Igreclncnt ; ReIPebd, (1) That A hat1 no  Iegal or (!quit- 
able interest i11 the land sribj.'ct to  sale nncler execution npon w 
jlidgment 01)tninecl .stlbwqrient to the con re^-anee to the clvfcud. 
:int. (2) T11:rt tlic equity of A in tlrc Iautl, even if c~~fo rce :~b le  
against B, was 11ot such as eoilltl be enforced against the defentl- 
s11t a t  the time of the eseeuliol~  ale. (3) Tha t  the trust estate 
ill A ,  even if es is t i r~g untlcr tlie oral agrecnient ~ ~ i t l l  R, was not 
a pure and nnrnixed trnsl liable to  F R ~ C  iin(ler exeentiou uncle1 
the ;let of 1512. Love V. Swcafhecu, 369. 

See Evidence, 10, 14; Jn~~isdietion,  13; Practice, I 2  ; R(~ligions Con- 
gregatiolls. 

EXECUTORS A S D  ADMINISTRATORS : 

3,. An administrator was sued upon a note under seal cxecutcd by his 
intestate and anotllc~. in 1554, and pleaded the stature of limita- 
tions, and also " t l ~ a t  the note was not presented for payment in 
due time as rcquirccl by !aw." Defendant admitted non-paymmt, 
and npon the judge'e iilti~n;i.tion tlixt pl:~in!iiT could not ~ecovei  
in  the absetlce of proof that defcnd:int's intest:~te or his co-obljgol 
31ad not .it1 i t .  1:c took a noiis~:it :ind appealed ; l M d ,  that the 
plea of the statutc uot L~eiiiy tipplictible to notes under seal should 
il:ive been srl.icken oui, and the triaj liacl upon the issue raised by 
the  other plea, and defendant d l o ~ r e d  the opportilnit~. of sliowii~g 
wllethcr hc Imd advertised, p:~iil oTer the surplus, and taken re-- 
funding bonds. K O ~ F ~ L L M ~  V .  Tiindley, 431. 

8 On petition to sell land of a decedent to pay debts, the administra- 
tor must satisfy the court, eiilter that the personal estate has beem 
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exhausted and other debts are due, or tlrat it will be clearly insuffi 
cient for tbat purpose. iShiei& v. NcDozoell, 137 

3. An adm~nistrator advanced to the widow of his intestate part of the 
amount due her as year's support for wl~icll sh.e had obtained judg 
ment, and tl~erevpon slic gave him a ~ace ip t  to be used as n 
vouchr~r in his settlrment of the estate nnder an agreement that 
shr  should repay the sun1 advanced and be would surrender the 
receipt; s l ~ e  returned the money advanced and lie failed to sur- 
render the recelpt ; assets came into his bands applicable to t l ~ e  
judgment an:! he dicd w~tliout pdying it , Held, that tlie a idow 
could maintain an action against 111s executor to recover the sum 
advanced. PT~lin V. Hug7m, 21U. 

4. The admissions of an administrator, made before 11e was con:- 
pletely clothed with tlwtt trnst, cannot be received against him in 
his representative capacity. Cobls v Coble, 339. 

5. Where an adminlrtrator sold land t~ make assets, and it was bougl~t 
by his sister either for his or their joint benefit, the plaint~ffs be- 
coming her silreties for the payment of tlie purchase money, an3 
judgment nns ~endered against her and the plaintiffs for the bal- 
ance due  on the porclmse ri~oney ; and ~t further appeared tlint 
the  admin~strator who was insolvent, remdined In possessio~i ot  
tnc lnnd ; A ~ 0 8  held, that the plaintiffs were entitl'ed to an older 
appoint~ng tt ~eceiver to re-sell the land (whicll was not resisteri), 
and a11 order restraining the administrator from collecting the 
money due on the judgment ag ins t  the plaintiffs, and from uiing 
or assigning the cornmisssions due him from the estate, until the 
detern~ln&fon of the action. $ t e r ~ / i o ? ~ e  v Dams 432. 

6. Disbursements n ~ a d e  by an administrator i n  confederate n>oneg 
s l ~ o ~ l ~ l  not be tcalecl, where such rnocey is the money of the es 
late, and is rcoeived by the cred~tors at 11s n~ ln ina l  value. U~c~i , f  
v, Drt~lce, 413. 

7. Intlepentlently of ac t ion  400 of the code, receipts of living persoils 
are not strictly legal evidecce to show a full administration ; blit 
when then are acted on by a referee, without pointed, specific ob- 
jection tLen made, sucll as will give the opposite party an oppor- 
tunity to remove the diificulty, one cannot be heard In a subse- 
qucnt stage, uniess unfairness b3 made to appear. l b .  

8. An at1ministr:ttor who does nor deduct 111s conmaissions until a fin:rl 
ee,tlement, is entitled to his per. eetrtnm on the aggregate of his 
rtceipts and d~sbursements, including interest thereon. l b .  

9. An administrator brought suit in May, 1661, on a solvent note, 
against the principal and surety thereto ; judgment was delay~t i  
by appeals and continuances until fall term, 1862 ; under an eac 
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cution issued thereon, the slieritf in January, 1863, collected con- 
federate money, and the same was paid into office, and taken out 
by the administrator in the fall of that year, the receipt of sucb 
currency being then cnstoznary among execution creditors in that 
locality ; BeZd, that the administrator was not chargeable with 
negligence. Ib. 

10. Where confederate money has been received by an administrator 
under such circumstances, he should not have to bear the loss of 
a part of the same by an investment thereof, in good faith, in cer- 
tificates of the Confederate Skates. Ib. 

See Jurisdiction, 1-13 ; Practice 10. 

EXEMPTION AGAINST DEBTS O F  DIFFERENT DATES-See: 
Ho~nesteoc?~ 1, 2. 

EXONERATION-See Surety and Principal, 7-9. 

EXPLANATORY-See Evidence, 2. 

FAILURE TO RETURN PROCESS-See Sheriffs. 

FAILURE TO WORK ROAD-See Jurisdiction, 2@. 

FALSE PRETENCE ; 

An indictment under Bat Rev., clr. 32 $ 67, charging that defendant 
" did designedly, unlawfully and falsely pretend that a horse in 
his posse.;sion was sound and healthy. whereas in truth and in fact 
the said horse was not sound and healthy, well knowing the same 
to be false," by which he obtained goods of another with intent. 
be., is defective. There is no averment of any fal~epretence, but 
only of a falsehood or fahe afikmation. 8krte v. Hdnaes, 697. 

FELONIES NOT CAPITAL-See Trial, 4. 

FIDUCIARY DEBT-See Bankruptcy. 

FIXAL SETTLEMENT-See Account and Se8tEement. 

FINE-See Iusolvent Debtws ; Judgment, 4, 
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FISHERIES: 

The act of 1876, ch. 115, (and ch. 183) regulates the exercise of a com- 
mon right of fishing in the waters of Albelnarie Sound, and irn- 
poses lin~itations upon the pod-net mode in  favoring seine-fisheries 
on its shore. One engaged in the latter, has the rig111 to removc. 
&takes put up  to operate the former, when bis seine-fishery is in- 
terfered with by them. (Remarks of Smith, C. J., upon the rlght 
to remove obstructions from a highway without incurring per- 
sonal liability.) Bettrick v. Page, 65. 

FORCIBLE ENTRY: 

1. In an indictment for forcible entry, it is not necessary to charge or 
to sl~ow that the proprietor was in the house or present at the time 
of violent dispossession. State v. Sl~eprci, 614. 

2. If one leaves his dwelling house, for a merely temporary purpose, 
in charge of a member of the family, he cannot be said in law to  
have quit the possession, so as to  make the unlawful entry of a 
trespaseer an  entry in his absence. 1b. 

FORECLOSURE PROCEEDINGS-See Mortgage, 1,2. 

FOREIGN CORPORATIONS-See Taxes. 10. 

FORFEITURE O F  OFFICE-See Quo Warranto. 

FORNER JUDGMENT-See Pleading, 1. 

FORMULA-.See Judge's Charge, 2. 

FRAUD-See Action to recover land, 1 ; Evidence, 13. 

GOLD MINE-See Injunction, 3. 

GOODS SOLD AND DELIVERED-See Judge's Charge, 1. 

GRAND JU-RY-See Jury, 5. 

GRANT, LOCATION OF-See Action to recover land, G ,  7. 

QCARANTOR-See Contract, 12. 
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G U A R D I A N  AND WARD-See Contract, 19. 

HEARSAY-See Evidence, t3. 

H E I R S  A T  LAW-See Sdvancements,  2. 

I I I G I I E S T  BIDDER-See Judicial Sale 

H O M E S T E A D  AND P E R S O N A L  P R O P E R T Y  E S E X P T I O N r  

1. The personal properly esernptic~n ~ g ~ i n s t  3 debt contracted in IN% 
is only sue11 ;IS was secured to tile debtor by the law existing at 
the time of the contract, viz: RLV. Code, ch 45, $5 7, 8. C'url to~~ 
V. wutr*, 212. 

3. Tlie exemption law as appl~c:ibTt? to debts contracted at  different 
times discussed and expiiiined by A s w ,  J .  Ib. 

3. Personal property allotted to ;i widow in her  year's support is sub 
ject to seiznre ;mtl snle under an execution issued upon a juclg. 
ment recovered ag;~inrt  her deceaaed liusband in his lifetime, tested 
before his death but issued thereafter. G'rnnt v. H i ~ g I ~ e s ,  216. 

4. Only tlie lirticles eunincrated in Rev. Code, ch. 43, # 7, are exempt 
from sa:eunder an e v e c u l i o ~ ~  issued upon n judgment for a deb:, 
contracted prior to January,  1865, the dcbtor not having secured 
the benefit of the exemptions under the provisions of sections r 
nnd9.  Ib. 

5 .  Tlie constitntion;ll provision in respect to  a homestead is self-ese- 
cuting and vcsts it in the resident owner;  ant1 nconveganee of tlia: 
homestend in the mode prescrilwd is effectual to pass the estate, 
exempt from tile debts of ?lie vendor, during his life at least; and  
this, notwitlistanding the vendc~r may have since removed f ~ o m  
the state. .lithian v. Shntc, 471. 

See Action to recover h n d .  10, 17; Mortgage, 1. 

HOMICIDE : 

I. In a case where circunlstantinl evidencc is relied on to  convie6 
of murder, autl as a link in tile c h i n  of s u c l ~  evidence, it is c o n ~ p c -  
tent to show tliat a bullet taken f r o m  the body of deceased and 
one taken from n. tree near the spot-where his  body was Iying, filted 
the 1iiou1d.s found in posuession of the prisoner. No? is it error  
in the judge to refuse to witlidrnw such evidence from the ju ry  
when the result of iuterrogii t i~~g the state's witnefis by t h e  pris. 
oner's c ~ ~ n n s e l  was the eshibition and coniparison of t,he bullets 
and moulds in view of the jury.  State v. Outerb~idge, G I ? .  
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2,  Where a prisoner is cllararil with killins the deceased in the county 
in wl~icli tiie indictment is found, the state need not prove that the 
offence was com~nittetl in that county. Snch alle:;.;ition is to be 
talien as true u n l e s ~  the prisoner denies the sanie by ple;l in abiite- 
ment. Bat. Rev., ell. 33, # 70. Ih. 

3. Sunilaj~ is not a j7rrirlicld day, hence an atljournment of the court 
from Sitturtlay night to X:)nday mornir:g during the progress of a 

t t i d  for rnr~rdcr is not viola:ivz of the act requiring the adjourn- 
nlcnt to be 'Lfrotn tiny to day." Rev. Code, c11. 31, 5 16. SWe 
v. ZIozcni~rl, 623. 

4. Evitlence of tiie declarations of a prisoner made twelve months 
before the homicide, viz: " Don'l yon reckon if any one was to 
run in on old man hutrey (the tlecemxl) he would get a handful 
of money," (the proof being that dece:rsed kept rnonep tibout him 
nnd was robbed on the night of the murder.) is ~dmissible against 
hiin, as tentling to affect him with a 1cizozoleQr cf Ihr? re111,~tc~tion that 
dscenseil kept :n,)ncy in his lroase See St,& v. ,Tortois, @7.st, 

628. I b  

5. Ant1 where the prisoner offered to provc a cnnversi~tion with a wit- 

ant1 vengefully or with violeuce out of all propor?ion to the pro\-- 
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ocation ; and this, whetller there be a " c o o l i ~ ~ g  time " or ~ ~ o t  ; 
Therefore, in an  altercation about the payment of an  alleged 
debt, the deceased promiklg  to pay when he got the change, 
the prisoner th rea t en i~~g  to whip him if 11e did not do so then and 
there : deceased, ~ ~ n a r m e d ,  remonstr:ttrcl with prisonrr and ex- 
pressed frieutlship for hiw ; a fight ens11c4 in which deceased 
was k ~ l o ~ l i ~ ~ d  don-n ; t l ~ c y  mere separated and deceased went off'; 
prisoner a t  tlre request of a witness put up his pistol which had 
bee11 drawn, p romis i~~g  to do no mow, followed and overtook de- 
ceased ari! engaged in allother Agltt, deceilsed cryi::g out "holc! 
him oR me," and  k~l led  tleceasetl with a deadly weapon ; Held, 
to be murder. Stute v. Boon. 63'1. 

HOUSES O F  CORRECTION-See Escape, 1. 

HUSBAND AS11 WIFE-See -4ctio11 to recover land, E-5, 12, 19 (2); 
Dower ; d~rilicial Sale, 4 ;  &lortgagc, 1. 

IXPEACHMENT O F  DEED-See Action to recover land. 3, 4. 

IMP12ISONJ.1ENT-See Conten~pt,  1 ; Judgment. 4 

INSDEQUATE PRICE-See Judge's Charge, 2 ;  

INDEMNITY- See Surety and Principal. 9. 

ISDICTMENT : 

1. An a t t e n ~ p t  to conmiit a felony or nlisilemeaaor is, a t  common 
law, ill itself a mistlemranor; hence, an  attempt to mwcler by 
admii~istering poison is a ini~clemeanor. State v. Slagle. 653. 

2. Where one ia indicted a ~ l d  tvied for a felony. yet the facts averred 
in the indictment constitute only a niistlemeairor, the court may 
give judgment for sneh misdemeanor. l b .  

3. I t  is a common law misclemennor to administer a noxions drug 
with intent to produce an  abortion. Ib.  

4. I t  is not a demurrable misjoinder of counts to clrnrge in the same 
bill an  attempt to kill by acln~iltistering noxiow ant1 poisonous 
drngs, arid an  attempt to produce an abortion by the same 
means; both offences being misdemeanors of the same grade 

and punishable alise. l b .  

5 ,  Where two indictments relate to  the same transaction, they are 
to be treated as one bill with two counts, and may  be joined 
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wherever a joinder of counts would be authorized. State v. 
Watts, 656. 

When the same act is chargecl in one bill of indictment as a n  
assault and battery, and in another as an assault with intent to  
commit a rape, and the jury convict of a simple assault only, an 
alleged miejoinder of the charges cannot be taken advantage of 
by motion in arrest of judgment. Ib. 

Where one is indicted for an offence which the bill termsa felonf, 
but which is only a n~isden~eanor, he may be convicted of the b t -  
ter offence. l b .  

An assault wit11 inteut to comnl;t a capital felony (here rape) is a 
misdemeanor, and the punishment on conviction therefor of im- 
prisonnient in the penitentiary does not chauge the grade of the 
offence. State v. Perkins, 681. 

On trial of an indictment for such offence containing a single 
count aud charging its coinmission with a felonious intent, the 
jury, ripon the evidence, and under the instruc ions of the court, 
found defenilant guilty of the assault only ; Held, that the con- 
victiou was proper. To charge the offence as a felony does not 
make it one. Ib .  

See Disturbing Religious Congregation ; Escape ; False Pretence ; 
Forcible Entry;  Jurisdiction, 15, 16; Larceny; Taxes, 11. 

INFANCY-See Action to recover land, 3, 4 ; Judicial Sale, 6. 

INFERIOR COURTS-See Jurisdiction, 14-16. 

INJUNCTION : 

1. In injnnction proceedings where the allegations are not contro- 
verted in the answer, it is not error in the judge to refuse to 
place the cause on the docket for a jury trial. Hettrick v. Page, 
66. 

2. A restraining order will fiat be granted when adequate compea- 
sation can be had in a proper action for the alleged injury. I b .  

3. In this state an injunction will not be granted to stop the workiug 
of a gold mine, but where it appears that the party in possession 
is of doubtft~l ability to respond in damages if he be cast in the 
action, a receiver should be appointed to secure the profits. 
Parker v. Parker, 165. 

See Executors, 5 ; Jurisdiction, 11 ; Taxes, 2. 
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I N Q U I R Y  T O  ASSES3 DANAGES-See Claim and Delivery. 4. 

INSANITY,  P L E A  OF-See Homicide, 7, 9. 

1NSOLVE.NT DEBTORS : 

One committed for the fine ant1 costs of a criminal prosecntion, after 
remaiuing ill jciil twenty days, may be t1iscli:rrqrd upon takiug 
the oath prescribed in Bat. Rev., ch. 60, 4 31, t11:tt he has no 
estate above his p e r a o ~ x l  property exemption. Stale v. Dtcciq, 
610. 

ISTEEPLEADER-See Practice, 3, 4. 

I IXRELEVAST NATrEE-See Costs. 

ISSUES-See Account and Settlement, 1, 2 ; New Trial ; Practice, 7, 8. 

JOINDER OF COUYl'S-See Inilictlneut, 1-6. 

;FOINT OWNERS-See Action to rrcorer h n d ,  IS. 

JCDGE'S CHARGE : 

1. In an action against A for goods sold and delivered, the question 
being for whose use tliey were furuislled, there was eviclcnce tend- 
ing to show that an overseer employed by A ant1 I3 managed their 
farms and bonglit tlie goods on orders drawn by him as agent of 
I3 (B being the agent of A) without specific directions to make 
purchases, and that some of the articles were used on S's  and 
others on B's farm, A promising to pay Lhe whole accoui~t if upou 
inquiry lie found that the articles were used on his farm, the 
court charged the jury {.hat plaintiff was entitled to recover i f  they 
were satisfied the goods were bought for defendant and he prom- 
ised to pay for them ; but that  defendant was not liable for sny 
articles furnished B or any one else except h ims~lf ,  and if any of 
them were not furnished to defenthobs and lie had not promised lo 
pay for them, the plaintiff wasnot entitled to a verdict for such ar -  
ticles : EeZeld, in the absence of special instructions asked for, the 
j u ry  were snbstantially and properly instructed as to the distinc- 
tion betwren parol promises to pay one's own debt, and those to 
pay tlie debt of another. TViiite v. Clark, 6 .  
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2. Cpou the question of inadequacy of price for land. tlie court was 
requested to charge that it must be such as shocks the " moral 
sense" of persons acquainted with the property and to create sur- 
prise, &c ; but told tlie jury "there was no formula by which an 
inadequate price was defined, yet i t  the consideratiow be sucli as 
to  s l~ock the moral sense or create surprise, they might find the 
price inadequate ;" IIeld no error. Williama v. Johnston, 288. 

3. Although no instructions be asked and no exception taken to a 
charge ht tlie time it is given to the jury, yet if there be erroi in 
tlie instructions given, the party aggrieved may assign it. B u ~ t c n  
v. T 1 3 .  & TV R. R Co , 504. 

4. Where, according to tlie testimony of the witness most favorable 
to the defendant, he is guilty, it is not error to cliarge the jury that. 
if they believe the testimony of any witness examined, the de- 
fendant is guilty. State v. Burke, 651. 

6 .  The language of a judge ill his charge to the jury must be read with 
reference to the evidence and points in dispute, and construed 
with reference to the contest-approving &ute v. Tilly, 3 Ired., 
424. Abstract propositions of law not applicable to tlie case 
sliould not be laid down. Kor is a judge in giving an instruction 
required to adnpt the words of the prayer ; a substantial compli- 
ance is suficient. Stale v. Boon, 637. 

Sce Action to recover land, 2 : Assa~llt and Battery, 2 ; Contract, 3, 8. 

JL7DGE O F  PROBATE-See Jurisdiction, 1, 2 ; Quo Warranto. 

.JCDGE'S SALARY-See Salaries and fees. 

1. A l i w  acqnired b y  tllr l c ~ y  of a writ of fieri facias U ~ O I I  land 
is lost by the ~ S E I I ~ I I Y  of an alias $. fa . ,  and a writ of venditioni 
e q o u u s  t l~c rwf t e r  iasuccl has no e rec t  to  c o ~ ~ t i r ~ u e  or reyive t l ~ e  
lie11 of the first, Ji. Ju. Pitsour v. R h p e ,  140. 

?, U~litler scction 2.59 of tlie code, it is the judgment alone wllicl~ 
crt,:ltcs :L lien on Ixnc!, and the sole oAice of the e s c c ~ ~ t i o n  is to 
enfore thc licn by the sale of the land upon mh~ch  i~ is attachwl. 
I C .  

::. Tile lien of :t jadgrnent docketed nncler this sectioil is lost by thc 
lapse of tell years from tlle date of the cloelieting of the jucl& 
l n e ~ i t  ; and tliis iz so ilotn'itl~sta~itling execution has issued within 
t l ~ e  tell years. I b .  

4. Alternative judgments are not allowed either in civil or crimilial 
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cases; Hence it is error in a jnclge to sentence one convicted in 
a criminal action to pay a fine, and in default thereof to be im- 
prisoned. State v. Arkins, 681. 

5. I n  such cases the rule is t.o remand the c a l m  to  the end that a 
proper judgment-definite and iunconditio~~al-n~ay be pro- 
nounced. I b .  

G .  The disyualification for office and the loss of the right of suffiage 
inlposccl by article six of the constitution, upon peesons convicted 
of infamos offences, constitute no part of the judgment of the 
court, bnt are mere consequences'of such j ~ ~ d g m e ~ ~ t .  The sen- 
tence of the court is jnst snch as the 1a.w prescribed before tile 
acloptio:~ of that article. &ate v. .Tones, 686. 

See Action to recover I a ~ ~ t l ,  5, 16 ; Claim and Delivery, 2 ; Evidence, 
10 ; Excusable Negligence, 5 ;  Ji~ristliction, 10-13; Negligence. 
3 ;  Practice, 6, 10; Q I I ~  Warranto; Tenants in Common. 3-5. 

JITDICIAL SALE : 

1. The highest bidder at  a j , r  licial sale acquires n? independent right, 
bnt is regarded as a pre!;rred proposer. Neither payment of the 
purchase money nor title to thc propxt,y will be decreed until the 
sale is confirmed by the court. And then, he will not be corn- 
pelled to pay the price unless a good title can be made. Mtller v. 
Fee'eezor, 192. 

3. Where a slave was sold in 18G3 nnder decree in partition proceed. 
ings and deliyered to the purchaser, but no confirmation of thc 
sale had before the e~naucipation in 1863 ; Held, in an action for 
the price that the title becime extinct m d  the court will not en. 
force payment. The plaintiff i.; only entitled to the hire from the 
day of sale to the date of emancipation. I b .  

3. Where a purchaser of laud under decree of court fails to pay the 
price, the title will not be rnarle even although there be a confiruin 
tion of the sale. And if the land In such case be sold nnder an 
executioii against said purchaser. the p~lrchaser thereof takes sub- 
ject to the equities against the defendant in the execution. B~LI.  
gin v. Burgin, 19G. 

i Vpon partition proceedings to sell land which descended to a fenle 
covert (and Otllcrd it appcared th.tt a. note for tile wife's share of 
the purchase money was qiven to the husband who conscnted to 
a credit for the amount of s k d  note to he p l x e d  upo:-i the origl- 
nal bond of the p n r c h a w  to the c l e ~ k  ; I3elt2, that the share of 
the wife wus realty, and the act of the husbmd in takinq thc note 
and consenting to the credit did nut amount to n p,tym<nt to tile 
wife. Ib. 



.i In  such case it is proper to order an account of the unpaid1 pure lmc 
money with a view to a spccific perfornlance of the contract. I b .  

(i. In 1863 n petition was filed for sale of land for partition by certain 
tenants in common, ttinong whom wits the phintiff, then a minor, 
appearing by nest friend ; there was a dccrec of sale, a s:de in 
Ilecelnber, 1853, :i report to fall term, 1864, and a ciecree confiim 
ing sale. a I ~ a y m e ~ t  to clerk ;tnd rnnster ill September, ISM, in 
confedcratc money, a decree at, spring term, 1853, d~rect ing  cle~lr  
and master to p;iy over proceeds to petirioners. and to the plxi~l- 
t iz ' s  gnardhn ; ;it fall term, 18N. is the fol!o:vi::ji entry: " coi- 
lcct and make title b ~ i t  not issue execution; " title was niitde in 
April. 18(i!i; tile pricc paid was a fair one ;it tile time of sde ,  but 
tile 1:ind has sul~seq~lently incre;lced in vdne;  Ihkl, ( I )  The  plain- 
tiff 11as no equity to disti:rb the sale, or any of the orders. (2) A 
formal direction to make title is not nocesiary when tile order of 
sale reserves the title as an atltf~tlonal security for the p u r c l ~ ~ s c  
money, and the money Ilas bcen p ~ i d .  Lnttn v. Vickem, 501. 

.JURISDICTION : 

1. The rulc that no j u d ~ e  sha!l exerciqe his powers as snch in n cast 

in wl11c11 he is intcrcsted is of universal application ; ITtr~ce where 
the probitte judge of Ha l i f ;~s  conntg undertool; t o  pass upon :I 

petition filetl by himself as esecntor for license to sell land for 
assets, and the jndge of the si~perior court glismissed tbe proceed- 
ing; Reid to be no error. Gmgnry v. Ellis, 8%. 

2. Wl~ere a testator appointed tile p r o h t c  jodjie of hi? county his e s -  
ecralor, and tile probate of the will wa.; 11:ut in an adjoining county 
by order of the judge of the superior court, the probate judge of 
the 1:ltter co~inty tl~crcby ilcquires juris iiction lo Ilei~r ctnd tleter- 
n:ine all other proceerlings necesqztry to a final %tlm~nistration of 
the ectnte. (.Tnrisdiction of jndges nf probtte nn:ler Bat Rev. ,  
ch. 90, tliscr~ssed hy DILLARD, .T.) Ib. 

::. The probate court, and not the snpcrior court :it term. has jnristlic- 
tion nndcr section 428 of tile code to col rcct a niiatalre i:i partition 
proceedings in w11ich there is n o  pxu1i;ir equitable ingredieni. 
lF7(~7~~r7J V. Snzit71, 229. 

4. Where, in an action for dxmrges in t l ~ c  sum of %I%, for the con- 
version of certain cotton, the conlp1:iint alleged tb:tt plaintiffs sold 
to defenci:~:lts two bales of cotton at a certain price per pound on 
the terms th:~t  t l ~ e  price w ; ~ s  to be plid down i~nd  no title to pass 
until t l ~ e  price was paid, and the defendants, on getting possession 
of tlle cotton, refused to p:iy the price ; Ileld, that tile superior 
court had jurisdiction. McDoncdd v. C(~nnon, 245. 
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5 ,  I n  such cnsc the plaintiffs might have nffrnied the contrac! and  
sued f'or tile price agreed to be paid (less than 6 0 0 )  and then a 
justice of the peace \vould have had jnrisdiction of the action. Ib.  

G h justice of t!;e peace has no j r ~ r i s d i c t i ~ ~ n  of an action wliere the 
" principiil sum clt:n~anclerl " exceeds t x o  hundred doll;trs, unless 
the  plaint ie  remits the excess, iind the same is entercd of record. 
Ilulio?~ v. Il?balc~., 279. 

6. L'nder tllc act of 1877, cliaptcr 287, tlle probate jucigc has jurisdic- 
tion of n proceeding t o  reniove an atlministrt~tor notwithstanding 
the  xbrog:ition of artiele four,  section seventeen, of the constilu- 
tion. S,inpson v. ,Joneq 823. 

F. W1ier.e an nt1ministr:ltor hacl an a d v e m  personal interest in an ac-  
tion :]gainst llimself as  administrator and made no cefence to the 
same ; l l d d ,  that upon petition by the distributees of the estate, 
allegilig that  t l ~ e i e  was a. valid defence to the action which they 
desired to set up, the atlnlinjst~xtor was properly removed. Ib. 

9 l'nder the act of 1877, c11. 241, # 6. tile superlor court9 l ~ n v e  con- 
current jurisdiction .n-itl! tile ~ l roba te  courts of actions to c o ~ n p ~ l  
an administrator to neeonlit. antl other actions of like nature. 
P e g ~ ~ u n  V. A~mstvoiiy,  326. 

10. T h e  doctrine illat relief can be had agcinst a bond for t l ~ c  payment 
of the pnrcli:~se m o n e ~  for land  old under clxrce of the probate 
court only in that c o ~ ~ r t ,  i11)plics only whew the party t ~ s k ~ n g  relief 
i s  a party to the prcceeding, and w1:cre the relief s ~ u g l i t  is agiinst  
the jndgment. I b .  

11. Where  the plaintiff an? defendant as  administrator of A were 
jr~dgment creditors of the executors of B, and afterwards i l ~ e  de- 
fendant became administrator d ,  b. n. of 5 and obti~ined judg- 
ment npnn a note executed by the purchasers of certain land (wbo 
bought for  the benefit of plainliff.) sold for assets in the probate 
conrt, antl plnintiff >illegeti th:rt c!cfcncli~nt t1ire:itencd to collect and  
apl)rol)ri:~te the u21101c of t l ~ c  fund  to his judgment as nilminis. 
trntor of A ;  I t  v n s  held, not to be error for  the superior conrt lo 
order an account of tlie stlnlinistri~tion of R's estxte I J ~  tlic de- 
fenc!:int, and upon p l i ~ ~ n l i f l " ~  p:iying into court the anlo-:nt of 
purcli:~w money, costs. k c . ,  to  rcstrnin the clelenrlnnt from dis- 
posingr of the fund  unlil the  11e:11,inq I b .  

1.'. A proceeding unc!er section 310 of tllv codc, instituted against the 
llcirs, p?rmr!:il reprc:.wntativcs, etc.. of a deceased judgnlent 
debtor, more tlian three years after  his dent11 f'or the put.pose of 
cubjecting certain 1atids.to the pitymerit of the  judgment debt, re- 
semliles an ordinary action and slionld be made returnable t o  a 
term of the superior court, and not before the clerk. Lee v. Ewe, 
428. 
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13. An order m tde by t,he clerk granting leave to issue execution npou 
sncli judgment, is a nullity, and no title is conveyed to the pnr- 
chaser by a sale under such execution. I b. 

14. Under the provisions of the act of 1879, cli. 92, the superior, infe. 
rior and criminal courts have concurrent jurisdiction with justices 
of tlie peace of all affrays, assaults, and as~anl ts  and batteries. 
where a j~lstice has not taken jurisdiction witbin six months after 
the commission of the osence. St& v. ,%ore, 659. 

15. And iudictmcnts for such offences need not aver t l ~ a t  the offence 
was committed more than six months before the finding of the 
bill and that no justice has tak(,n jnrisdiction. This is matter of 
defence and may be taken advantage of under the plea of "not 
guilty." I b .  

I(;. The superior and criminal cvurts liave exelusire jurisdiction of all 
assaults with intent to kill or commit rape, and where a dead13 
weapon is used or serious damage done. Inferior courts have like 
jurisdiction except in assaults with intent to commit rape. And 
here, the indictment should contain the proper averments of the 
intent, the cliaracter of the weapon ancl the extent of the i n j u q "  
I b .  

17. Remarks of ASHE, J., upon the elfect of omltting the term "exclu 
sive" in section t~enty-seven,  article four, of the constitution of 
,pr 
id. I b .  

18. Justices of the peace liave euc iAve jnrisdiction of a misdemeanor 
for failure to list for taxes. Acts 187i, ch 153, and 1879, ch. 92. 
(Remarks of ASHE, J.. upon the distribution of judicial power.' 
State v. Benthall, 664 

19. Wlierevcr a defect of jurisdiction is apparent in any case, civil 01 

criminal, the court may, on plea or ex meromotzc, stop tlie proceed- 
ing at any stage; T7~erflore, ii is  not elroneous to quash an indict- 
ment for want of jurisdiction, after a plea of " not guilty" en 
tered. 1b .  

20. Justices of the peace liave exclusive original jurisdiction of the 
olTence of failing to work the public roads. Xtate v. Craig, 668 

See Mortgage, 2; Practice, 11; Sheriffs. 

SI-Rl-: 

1. Where the disqualification of a juror has not been ascertained until 
after he has been passed to and accepted by the defendant, it i.i 
mot error for the court to  then allow a challenge by the state. 
State v. Vestal, 563; ,%ate v. Vunn, 631. 

2. A juror who has acted in the inferior court within two years next 
preceding a trial in the superior court, is not 'disqualified by the  

47 
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act of 1879, ch. 200, for serving as tales juror in t11e latter court. 
T o  render him incompetent it must be sllown that he acted in the 
same court within the prescribed period. State v. Outerbridge, 
617; &lute v. H o w u ~ d ,  623. 

3 An illegtd irregularity in the formation of a jury cannot be taken 
advantage of after ~e rd ic t .  &'tale v. Boon,, 637. 

4. Objection to any irregularity in drawing a grand jury must be taken 
by plea in abatement on the arraignment by defendant and not by 
motion to quash. s t a b  v. Martin, 676. 

5. I n  selecting a grand jury, the names of some were drawn and 
put back in the box :md others drawn in their stead to equnl- 
,ize the number among the different townships; Held, not to be in 
strict con~pliance with secticn 129 i ,  of the code, but as the act is 
directory only, and not mandatory, and no actual wrong was clone 
o r  intended In this case, a cltallenge to the array was properly 
overruled. (The court condemn any departure from the reqnire- 
tnents of tile stalute.) [b. 

JURY, DISCHARGE O F  BEFORE VERDICT-See Trial, 4. 

JUSTICES AND JUSTICES' COURT-See Amendment of Record, 2 ;  
Jurisdiction, 4-6, 14-20 ; Recordari; S!~eriffs. 

XILLING STOCK-See Neligence. 

KXOWLEDGE-See Homicide, 4. 

I A N D L O R D  AND 'TENANT: 
1. Ulldcr the landlord aud tenant act, Bat. Rev , ch. 64, 5 13, a con- 

tract of lease for five years was entered into, and the lessor ill 
defa~ilt  of payment of the rent proceecletl to secure the same un- 
der the amendatory act of 1577, eh. 283; Held,  that  t h c  latter 
act  only changed the lessor's remedy and cloes not affect the sub- 
stantial rights of the parties. Durham v. Speeke, 87. 

2 .  Where by an  agreement in writing under the former act (as here) 
or  in p a r d  ru~der  the latter act, a lieu is created on the crop to 
secure rent, the crop is deemed to vest in the possession of the 
lessor until payment of thc rent. Ib. 

3. And the right to enforce this lien cannot b,? ~lefeated by the  
lessee's claiming the crop as a part of hi- pvrson ~1 preperty rs- 
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emption. (Whether the claim to such excmption wonlcl pw- 
vent the l c s o r  from retaining the crop for d:tmages for a breach 
of condition in the contract-Quere 9 )  16. 

4, The defendant entered cpon land nncler a par01 contract of pur- 
cllase and paid a portion of the pr~rchace money and aftcrwattls 
the vendor conveyed the land to A, u ~ ~ d e r  agreement with the 
defendant that h e  was to remain in possession twelve nionths 
and pay A the pul~uhase mouey d r ~ e  ant1 take title from him, and 
if he failed to do so within t w e l ~ e  months, to surrender posses- 
sion ; during the twelve n?oncb, A conveyed ro plaintiff who 
took with knowledge of tke agreement, a l~ t l  defendant failed to 
p a y  within that time ; Held, thct  the relation existing between 
plaintiti and defendant nas  that of vendor and ~enclee, and that 
plnintiK was not cutitled to evict t l ~ e  tlefer~dant by samn1ar.y 
proceedings before a jnstice of the peace nnder the landlord :mtd  
tenaqt  act. Johnson v. Hauser, 37.5. 

See Action to recover laud, 21. 

LAND SALE-See Evidence. 13; Practice, 12. 

LAND SALE, PROCEEDS OF, REALTY- See Judicial Sale, 4 ; Prac- 
tice, 10; Wills, 3. 

I11 an  indictment for an  attempt to  steal, i t  is not necessary to 
specify the particular articles intended to  be stolen. State v. 
Utkey. 5.56. 

In larce~iy, several distinct a~po~. ta t ions  do not constitute differ- 
ent  ofYences where there is a continning transaction, and the de- 
fendant may be indicted for the final carrying away. If there 
be different kinds of goocls ennmerated, proof of the Ialceny of 
any  one i s  euEcient to warrant a conviction. Stnie v. +art in,  
672. 

AII indictment for stealing a Jmt neecl not describe it as a black 
or  white hat, or a felt or beaver, Ih. 

Ten jarcis of-jeans alleged and thirty and a half proved to have 
bee11 stolen ; no cariance, Ih. 

I n  a count for receiving stole11 goods i t  is not necessary to aver 
from whom the goods were received. db.  

T l ~ e  finding of stolen goods in the possessian of the accosed a 
week or  two after the theft does not raise a presumption of Z L W  
against him, but is a circumstance %or the jury to consider, the 



INDEX. 

role being that the evidence is stronger or mei~ker a3 the possea- 
siou is more or less recent. State r. Righb, 675.  

7 Discussion of presumptions on " receut possession " by ASHE, J. 
l b .  

x, I t  being a rule of the common law that larceny cannot be com- 
mittcd of things which savor of the realty and are a t  tire titm 
they are taken a part of the fnxlmlcl, an iocl~ctment charging 
the larceny of a cabbage standing ~~uga t l~e re i l  iri the lEeld of the 
owoer, nud couelucling :at com~non Ian-, ranno6 be wstained. 
Statz v. F q ,  673. 

9. The court suggest, that un trial of an inclictnwnt for larceny auti 
receivii~g, the jury he instructed to specifv upon which count 
they render their verdict, or the solicitor be held to  his election, 
or enter a nol. pros. after verdict agaiust defenda~it as to one of 
the counts. State v. Jones. 6S5. 

LEADING QUESTION--See Slander, 1. 

1,F;GISLATIVE POWER-See Corporations, 5 .  

L I E S  ON CROP-See Action to  &cover laud, %I ; Laudlord and Ten- 
ant. 

T I E S  O F  JUDGZIIES'1'-See Action to  recover liattd. 1 6  17;  Judgu~elii ,  
1-3. 

4,UAUED P I a T O k S e e  Evidence, 2'2. 

LLIST PAPERS-See Xcw Trial, 2. 

NASDAMC3 : 

A creditor of a county having reduced Iris debt to judgmect is entitled 
to a mandamus in the nature of an execution to compel pay~nent 
The practice is to i w w  an alter native then a peremptory writ, and 
if good cause be not slmwn to1 fa~lure  lo obey, then (as here) an 
a&@ peremptory writ may Issue, or an order of attachment if rip- 
plied for. Pry v. Com'w, 804 

SiSASURE O F  DAMAGEB-See Contract. 

NYCXE PROFITS-See Action to reccrver land, 5 
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3JISDEXEhNOH-See Indictment ; Trial, L 

N f  SXONER-See Trial, 2, 3. 

HISTAKE-See Action to recover land, 1 ; Excusable Xegiigence, 4 ; J r -  
risdiction. 3. 

WOLLITER MANUS-See A~siiult and Battery, 3, 4 

MORAL SENSE-See Judge's Charge, 2 .  

I. Where a marriage took place in 1852, and land acquired by the 
husband since the adoption of the constitution of 'GS rTas mort- 
gaged to secure a debt withoul the concurrence of the wife, it be- 
ing his only real estate ; &id, that the plaintiff in an action for 
that purpose 1s entitled to a decree of foreclosure and sale of thv 
land charged with the homestead encurn:~rance. .Xu~phy v. Jh- 
N e i l l ,  221. 

2 The superior court has jurisdiction of an action to foreclose :: 
mortgage although the debt secured is legs than two hundred dol- 
lars. The action is not founded on the contract merely, but on 
equity growing out of the relation of mortgagor and mortgagee. 
I b .  

YORTGAGOR AKD MORTGAGEE- See Mortgage, 2. 

MOTIOlJ I N  T H E  CAUSE-See Appeal, 1" Divorce, 3 ;  Excusab!e 
Segligence, 3 ; Practice, 10, 

MOTION T O  ISSUE EXECCTION-See Bankruptcy ; Evidence, 10 : 
Jurisdiction, 13. 

XUKICIFAL CORPORATIOKS, DEBTS AGAINST- See Corporations 

NEAR RELATIONS, EVIDENCE OF-See Witness, 3. 

NEGLIGENCE : 

1. T h e  act of 18.5'7, (Bat. Rev., ch. 16, 3 11,) which makes the act sf 
killing stock by the engines or Cars of a railway company pl'imcr 



facie evidence of negligence, applies only when the facts attending 
the killing are unlrnown and uncertain ; but when those facts are 
fully disclosed in evidence, and it is dmwn that the defendant corn- 
pany,adopted every precaution in its power to avert the injury, 
the court should instruct to jury that the defendant is not charge 
able win1 negligence. Durham v. W. & W. R. R. Cu , 352. 

3. I n  an ackiou brought under Rat. Rev., ch. 45. 5 121, for daniapes 
resulting from one's dedth caused by the negliyence of another, 
the rule is that "the reasonable expectation OF pecuniary advan- 
tage from the continuance of the life of deceased," must guide t!ie 
jury in estimating the qi~unlurn of damages ; and to this end, evi- 
dence of the age, habits, ~ndustry,  means, busrness, &c., of the 
deceased, is indispensable. Burton v. W. 43 W. R. R. 00 , 504. 

3. Where in such case it was in proof that at the time of liis death the 
deceased was administrator of an estate, and the judge told the 
jury that in estirnatiag the damages they might consider thc amount 
of assets and debts of the estate and the commissions usually al- 
lowed in administeriug the same ; Heed error, in that, the instruc: 
tion was too general and contained no explanation of the considc- 
ration to be given to the whole evidence in fixing the wort11 of the 
life. Nor is this error or the reception of improper evidence, cured 
by the judge's reducing the amount of d s i n ~ g e s  assessed by ttlw 
jury. 16 .  

See Excudable Negligence ; Executors, 9. 

KEGOTIARLE INSTRUIMENT : 

1. The possession of an unendorsed negotiable note or bond, not pay- 
able to bearer, raises a presumption that  the person producing it 
on the trial 1s the real and rightful owner, and entitled to the 
money due from the defendant, the prornlsor. J U C ~ O I L  V. Lev:( 

405. 

2. This presumption is not repelled or altered by a denial of the cle- 
fendant, in liis answer, that tlie plaintiff is the rightful owner of 
the paper declared on. Ib. 

See Contracl, 10.15 ; Evidence, 165 

NEW TRIAL : 
1. It is error to litnit a new trial to a single issue, where aIl the issues 

are essential and each touches the merits of the controversy. I n  
such case tlie new trial granted should be general Neroney v. 
McInty~e, 103. 

2. Where the papers in the caseand the notes of the trial of an actiou 
have been lost or mislaid, the only mode by which justice can be 
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had is to grant a new trial, if it appear that the party seeking it 
has been guilty of no Inches. (See same case, ante, 4,) Sanders v. 
firriu, 243. 

3. Whether a new trial should be granted under the circumstances of 
this case is a question of discretion addressed to the pres~cling 
judge, and no appeal lies from his ruling thereon. Dalton v. 
Wre'Ebster, 279. 

4. Tllc effect of a variance between allegation and proof in a crim- 
inal action is to vacrtte the verdict a11d lwve  the ilefeuda~lt 
chnlgt~d as before and liable to  be tried again. Stale v. Sfwrrill, 
694. 

See Action lo  recover land, 2; Trial, 2, 8. 

NOLLE PROSEQUI-See Larceny, 9. 

NONSUIT : 

1. Plaintiff's intestate brouglit suit against a county and afterwarcls. 
on his own motion, had the following entry made on the docket 
"Plaintiff takes a nonsuit, judgment against the plaint~ff for 
costs ; " Ileleld, not to constitute a vetraxit in form or substance. 
Wliarton v. Com'rs, 11. 

2. Upon a motion to nonsuit, an objection of the plaintiff to the per- 
rnisslon p v e n  to defendant's counsel to argue tAe force and effect 
of plaintilf 's evidence atter he had closed his case, cannot be sus- 
tained where the court intimated an opinion for plaintiff and xf- 
tcr the a~gumen t  adjudged in his favor. McCurry v. IMcCuvrg, 
29 6 

See Corporation, (I). 

N O T E  A N D  ACCOUNT, PAYMENT ON-See Contract, 8. 

XOTICE-See Corporations (2) ; Escus:~blc Negligence, 5 ; Tenants in 
Common, 5-8. 

NUISANCE-See Towns and Cities. 

OFFICE AND OFFICER- See Judgment, 6 ; Quo Warranto. 

OFFICIAL BOND-See Practice, 10. 
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ONUS-See Action to recover land, 24 ; Contract, 14 ; Excusable Negli- 
gence, 1, 4 ; Homicide, 9. 

OPEN ACCOUNT AND NOTE, APPLICh'I?ION O F  PAYMENT- 
See Contract, 3. 

ORDINANCE O F  TOIVX-See Towns ancl Cities. 

OUSTER-See Tenants in Common. 

PARAMOUNT TITLE-See Action to recover land, 8. 

PSROL AGREEMENT-See Contract, 5 E~toppel ,  1. 

PAROL EVIDENCE, DEMURRER TO- See Evidence, 9. 

PAROL EVIDENCE TO EYTABLISII CONTRACT-See Action to 
-ecover land, 6 ; Contract, 1, 10, 13 ; Surety and Principal, 6. 

PAROTA PRUMISE TO PAY ANOTHER'S DEBT-See Judge's 
Charge, 1. 

PAROL TRUST-See Evidence, 17 ; 'Prnsts and Trustees. 

PARTIES : 

The personal representative of A (tleceasetl) should be a party to a n  
action brought agaiust B to declare :L trust ant1 for other relief, 
when the coinpluint alleged among other things that A and l3 
were co-sureties on a uote cine tlle p la in t8 ' s  intestate, and that  
B had incluced him to s ~ r ~ e ~ ~ t l e r  the note for a tract of land of 
less value than the a ~ n y r l t  of the uote, by false representations 
as to the insolvency of A's estate and himself, a~ l t l  by frdurlu- 
lently concealing the fact that a certain tlecd absolute on its fac~.  
from C (the pl.ill~ilXd obligor 011 the note) to 8 conveyiug valua- 
ble real estate was in reality a trrist to secure him on accouilt of 
h , s  suretyship, and that B had afterwards collectetl n sum of 
money from A's estate wllictl was in fact solvent,. Gill v. E'oi~ng. 
Z Y .  

See Action to recover latld, 18, 19 (2) ; Corpor i~t io~~s,  4 ; Couuter- 
claim, 2 ;  Jurisdiction, 10 
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P A R T I T l O S  O F  LASD-See Judicial Sale, G ; Jnrisdictiou, 3 : Tenants 
in C'olnmon. 

PARTNERSHIP-See Contract. 3. 

P A S T  OCCURRESCE-See Evidence. 3 

P E R F O R X A S C E  O F  CONTRACT-See Contract, 2. 

PF:R3IAXENrI' IMPROVEMENTS-See Action to recover land. .j. 

PERSONAL JUDG3IENT-See 'l'ei~ants in Couimon, 4. 

P E R S O K B L  P R O P E R T Y  E S E  MP 1'lON-See Homeqtead. 

PERSONAL P R O P E R T Y  EXEMPTION,  ATdTdOWED A G A I S S T  
FISE, k c .  -See Insolve~lt  Debtors. 

PERSOYAT, P R O P E R T Y  EXE3IPr lTON,  XOTALLO\T7ED I N  C R O P  
LIEN-See Landlord and Tenaut.  3. 

PE'I'ITION T O  R E H E A R  : 

1. The dccis io~~ in X k e l l  v. Simmons, as  reported in 79 N.  C.. lS2,  
is aftirmed, and must staud as  the jnclgment of this court. Xize l l  
v. Sinz?nons, 1. 

2. The dccieion in S u d d e ~ t h  v. ,tTcCornbs, as reported in 70 N. C . 
398, is affirmed, and~mns t  stand as the j i~dgment of this cocut. 
Sudderth v. XcCoszbs, 535. 

P E T I T I O N  TO bELL LAND F O R  ASSETS-See Esecr~tors ,  2. 

PISTOL,  LOADED-See E v i d e ~ ~ c e .  22. 

1. c p o ~ ~  plcn of fortr~er judginent, the defendant sllomt-cl by the 1.e- 
cortl of a jn~tiee 's  court thitt there had been a t i k l  between the 
same parties on the same boll I. t h e  defwrce T T - ~ S  a plea to the 
joristliction and non  eit  ficctum, and case tlismissecl a t  plaintiff;' 
coit ; the jnsticc testified there was ewlence on the plea. of non esf 
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f a c t u m  a t  the trial before him, and that  he decided against plain- 
tiff on  tllegronnd of a want of j~risdictioll ; EIeZd, the plea is not 
s~~at :~incd by  the proof. Dalton v. Webster, 279. 

2. Where the dcfeudwnt i(enlnrs to the complaint, for that, it does 
not state a canse of net,ion, nncl the de~uurrer  is o~erroled,  the 
same point cannot, be again presented by a nlotio~l to dismiss. 
N o  appeal lies from a refusal to dismiss. Wilson v. Lineberger 
412. 

Sce Action to meover land, 4. 11. 2 0 ;  Contract, 2, 7, 18, 20 ; Execu- 
tors, 1 ; ' l 'ena~ts in Comnlon: 2. 

POSSESSION O F  LAND, DECLARATIOSS O F  PERSOX DE-  
CEASED. Sce Evidence. 

P11-ICTICE: 
1. An alleged error or omission in a judge's charge must be accepted to 

on the trial below, and cannot be assigned for error ore tsnus and 
for the first time In this coutc Whi te  v. Clark, 6; and W~llianzs 
v. Kiuett, 110. 

2. A refereuce by consent is :I waiver of the rigkt to a trial by jury; 
and after the filing of the referee's report, it is error to continue 
the cause in order to allow time for a jury trial. Grunt v. Beese, 72 .  

3. Where @operty seized under attachment before a justice is re- 
plevied under a decision of the justice (that it is the only remedy) 
by A, acting on behalf of a claimant, who gives an undertaking 
t o  pay t l ~ e  plaintiff such judgment as he may recover against the 
the defendant; and afterwards the claimant is permitted to inter- 
plead and an nndertaking substituted for the one originally filed 
stipulating to pay the plaintiff's judgment, if the attached prop- 
erty shall be found to belong to the  defendant; and on appeal to 
the superior court the order of the justice is affirmed, and A is or- 
dered to pay into court the proceeds of the sale of the property 
and an issue direcled to be submitted to the jury as to its owner- 
ship; field, not to be error. 8ininl.e v. Goettle, 268. 

4. The right of an outside claimant to intervene in such case is well 
settled. Ib. 

5 The continuance of a trial is matter of discretion in the presiding 
judge and not reviewsble unless the discretion ia palpdbly abused. 
HcCurry  v. McCurry,  296. 

G When this court announces by its decision that there was no error 
in the judgment of the court below, that court has no right or 
power to modify that judgment, on mere motion, in any respect. 
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I t  can only be done by a direct proceeding, alleging fraud, impo- 
sition or mistake. Ccduert v. Peebles, 234. 

7. While that form of an issue cannot be commended which submits 
to the jury a series of alternative propositions which sliould have 
becn separately presented, yet, if tlie case be sucli that an affirma- 
tive answer to any one of the propositions entitles the plaintiff to 
relief, no exception tlm-eto can be sustained. Coble v. Coble, 339. 

8. Issues in a cause are made by the pleadings, and it is not error to 
refuse to submit an issue which the pleaJings do not raise. iMc 
Elwee v. Blacklctli, 345. 

9. Where, under the old practice, proceedi~g3 in equity for partition 
by sale were trasferred to the supreme court, the whole case was 
taken up, and all subsequent and necessary orders in the cause 
will be made in this c o u ~ t .  Ammon v. A n ~ n z o n ,  398. 

19. Wh?re land was .sold under procceding~ in equity for change of 
investment i I 1855, and in 1859, tlie title was made to the pur- 
chaser, tlie clerk and master ordered to p l y  the interest on the 
purcliase money annually to the life tenant, and the cause was 
dropped from the docket; upon il. re-docketing of the cause in 
1878 after the death of the life tenant, and a nlotion by the re- 
mainder-miin tliat the executrix of the clerk and master should be 
required to show cause wily judqment should not be entered 
against her for the amount of the purchase money and accrued 
interest: Held. tha: the remedy was not by a motion in the cause, 
but by a summary motion against the executrix ancl sureties of 
the clerk and master under Eat. Rev., ch. 80, 5 14, or by action 
upon his official bond. Curtis' Heirs, 435. 

11. No exception can be taken in the supreme court, in a civil case 
wliich does not appear to have been taken below, except for want 
of jurisdiction, or that upon the whole case the adverse party is 
not entitled to relief. BJI~JC v Cirah~rn, 49; Siale v. Hinson, 597; 
State v. Crockett, 599; State v. Bazter ,  GOP. 

12. Upon a sale of land under execution regularly issued in favor of 
a plaintiff corporation, the Imd  brought enough to pay off the 
judgment and costs, but the purchaser was not required to pay 
the amount of the b ~ d ,  upon a mistdkeu belief tliat at least that 
much of the assets of tlie corporation would belong to the pur- 
chaser,wl~o received a deed for the land; the corporation was af- 
terwards declared insolvent and placed in the hands of a receiver, 
who moved to set aside the sale. to cancel the receipt on the exe- 
cutlon and annul tile deed; Held, that in the absence of fraud 
(which was not aileged), the sale was regular and ought not lo be 
set aside, and that the receiver's remedy, if any, was to pursue 
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the land and charge it with the unpaid purchase money, as assets 
of the corporation. Bank v. @?aham, 489. 

13. Where objection is not made in apt time, on the trial, to the suffi- 
ciency and effect of evidence, no such object~on will be hcard in 
this court. Shields v, Whitaker, ?16. 

14. Where on appeal the "transcript" sent to this court consists of o 
series of loose, disconnected papers, not amounting to a history of 
the cause as it was conducted in the court below, the case will be 
reni~nded for a more perfect record. State v. Jones, 691. 

See Appeal, 5, 13-16; Mandamus. 

PRESENTATION O F  CLAIM, A DEMAND -See Corporations, 2. 

PRSUMPTIONS-See Larceny, 6, 7. 

PRESUMPTION O F  OWNERSHIP-See Negotinble Instrument. 

PRESUMPTION, STATUTORY-See Negligence; Surely and Princi- 
pal, 5.  

PRICE O F  LAND, INADEQUATE-See Judge's Charge, 2, 

PRIVILEGE O F  COUNSEL--See Action to recover land, 2 ;  Trial, 8. 

PRIVY EXADIINSTION-See Action to recover land, 3, 12. 

PROBATE COURT AND JUDGE-See Jurisdiction; Quo Warranto. 

PROGATE O F  WILL-See Jurisdiction, 1, 2. 

PROCEEDS O F  LAND SALE,  REALTY-See Judicial Sale, 4;  Wills, 3. 

PROCESS, SERVICE OF-See Conlputstion of Time. 

PROMISOR-See Contract, 12. 

PROVISO-See Contract, 20 (8). 

PUNISHMENT-See Conspiracy, 2 ; Judgment, 6. 
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PURCHASER, RIGHTS OF-See Action to recover land. 10-13, 16 ; J u -  
dicial Sale ; Practice, 10 ; Tenants in Common, 5. 

QVASHING-See Al~peal, 13 ; Jurisdiction, 19 ; Jury, 4. 

QCASI CORPOP\STIOX-See Religious Cc~ngregntioii. 

QUO WAIiRAXTO : 
1. The forfeiture of office inciiiwd bj- a superior conit clerk uncier 

Bat. Rev., ch. 90. $6 I5  and 16, by faihng to keep open his ofice 
on Mondays can only be enforced by proceedings in the nature of 
yxo fcnrrir,ito. Slate v. N o r m z e ,  637. 

2. Such io~fe i ture  cannot be enforced by judgment, of amotion 
from oflice as a part of the punislment. where the clerk has been 
conv i~ ted  of a misdemeanor, usder Bat. Rev., ch. 32, 5 107, in 
wilfully neglecting to discharge the duties of his office. Ib. 

RAIIXOADS-Sre Neqligence ; Taxes, 7, 9 

KECEIVER-See Corporations, G :  Executors. 5 ; Injunction, 3 

R E C E N T  POSSESSIOS-See Larceny. 6. 

BECORDARI : 

1 On petition for writ of recordari it appeared that the petitioner 
was one of the defendants against ~ ~ l l o r n  judgment mas recovered 
in a justice's court, and lived in a county other than that  of the 
jn~t ice  forty miles from the place of tr ial ;  that  he mas making 
prepar:ttions to attend the trial but failed to  do so and lost his 
appeal by reason of sickness and his conseqaent inability to  pro- 
cure the srrvices of a n  agent to represent him ; Held, a proper 
case for the aid of remedial process and error in the judge to  
refuse the writ, though there be no evidence of efforts made t o  
get  an  agent. Koonce v. Pelletie?. 236. 

2. Under the circnmataaces of this case a delay of three mouths i n  
applying for the writ mill not deprive the petitioner of its benefit, 
as  iro dan1:lge thereby accrues to  plaintiff; nor mill the denial of 
the first application furnish ground fo ra  r e f ~ ~ e a l  of the writ upo:: 
nn alnended affidavit coutaining a n  adclitional and material fact. 
I b .  



- v 
r a0 INDEX. 

R E F E R E N C E  A N D  REFEREES-See Practice, 3. 

R E L A T I O S S ,  EVIDENCE OF-See Witness, 3. 

RELIGIOUS CONGREOATION : 

1. The  trilctees of a chnrch represent :L quasi c o ~ p r a t i o n  untler the 
statutes of this state and arc neco~~ntablc  to the congregntion for 
the uec and m a n a g e n ~ e ~ ~ t  of the chnrch property. Lord v. Hui. 
die, 241. 

2. The  pastor of tlie first colored Bapti-t church of Fnyetteville 
recorelei1 jntlgment n,o;~iuat the tlwstecs of said c1111rcIi for a11 
arnoont all('gei1 to  br dnc on sal,iry a l ~ d  an esecutiol~ was lerie(1 
upon the conirnnnion sen icc ;  ITeld, t h a t  it was uot liable to 
scizue ant1 tale nntler snit1 execution. 16.  

Sec Distr~rbing Rt.ligiorts C'ougregatio~~;, 

R E U  AND RES-See Actiou to  rccorer land. 16. 

RENAINDER-See Wills, 2, 3. 

REMEDIES-See Practice, 10. 

REMOVAL O F  ADMINISTRATOR-Sce Jurisdiction, 7, 8. 

REMOVAL O F  CL4.BI;SES : 

In  an action brought to annul a deed, Src., the defendants applied by 
petition for a stay of proceedihgs ~n the ~upe r io r  court in order 
that the muse might be removed to the circuit court of the United 
States, alleging that the plaintiffs were white persons in wlioac 
favora  great partiality existed in that locality, &c., and that tllc 
defendants were colored persons against whom there was existing 
a great prejudice, k c .  ; Ile-leld, that the defendants were not enti- 
tled to tbe removal. The  act (Rev. Stat. of the TT. S.. 5 641.) ap- 
plies only to cases when the laws or  judicial practices of a state 
recognize distinctions on account of color, race, &c.,  and not to  
cases of mere local prejudice for which the case may be removed 
to another county. Fiizgemlrl v. Allinan, 492. 

R E R T S  AND PROFITS-See Action to recover land, 6. 

REPORTS, AS EVIDENCE-Pee Action t o  recover land, 2. 
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RESALE-See Tenants  in Common, 7, 8. 

I t E S C I N D I N G  DEED-See Action to recover land, 1, 0. 

RETRAXIT-See Nonsuit. 

R E V I V A L  O F  JUDGMENT-Scc Tenants in Common, 5 .  

R I G H T S  O F  H I G H E S T  BIDDER-Scc Judicial Sale. 

R O A D S  A N D  BRIDGES : 

1. Thr: act of 1879, ch. 83, wl~icl i  directs tlie comniissioners of Mccic- 
lenburg, Forsyt,ll ant1 Stokes couniies to divide tlicir rcslwctii.e 
counties into ro:d (listricts, to be under the control of sr~pervisors 
therein pruvidetl f , ) r ,  an11 a~itiiorizes tlie !evy of a tax for the re- 
pair and improvement of higl~witys, \vzr not intended to apply to 
incor~porated 'cites ant1 villages in those counties. Osborne v .  
Coin'rs, 400. 

2. The construction and rcpair of bridges over large streams, beyond 
the means of the several road- listvicts, devolves by the general 
law upon lhc county aotliorities; and taxes for thip purposesl~ould 
be levied upon all tlie s n b l ~ c t s  of taxation within the county, 
whether the same be situate within or  without the cities and vil- 
lages. Ib.  

3. Taxes for road purposes, w l ~ i c h  may be discharged by labor on the 
road, stand on a different footing, and must be controlled by the 
same principle .rvhich governs the taxation of the Inbor itself. T i .  

RO-IDS, F A I L U R E  T O  WORK-See Jurisdiction, 20 

R U L E  OF C O U R T  CONSTRIIED-See Appeal, 8. 

S A L A R I E S  A B D  F E E S  : 

T h e  constitutiton provides that the sn1;iries of the judges shall uot be 
diminished during their cont~nuance  in office. Th-, :rddilionaI 
compensation of one liundred dollars given tn a superior conrt 
judge by the act of lSG9 for services in holding a special term, is 
a part of his salary;  Ile~~ee, section four of the  act of 1 8 i 9 .  ci:. 
240, wl~icl i  provides for a reduction thereof, considered separately, 
is  unconstitutional; but  tnlren in ccnncction with section seventeen 
of same chapter, its operation is postponed until such time a s  the 
constitntion cease3 to give protection. Buxton v. Comnukdone~a, 91. 

S A L E  OF LAND-See Evidence, 13; Practice, 13 
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SALE O F  LAND, PROCEEDS REALTY-See Judicial Sale, 4 ;  Wills, 3. 

SALE O F  LSXC) I N  PARTITION-See Jurisdiction, 12 ; Practice 
10; 'Tenants iii Common, 5, 6 .  

SC'ALF- See Confederate Money; Executors, G-10. 

S C l h T I L L l  O F  EVIDENCE-See Trial, 5. 

SECT101 3443-See Witness. 

SERVICE OF I'ROCESS-See Conipntatioli of Time. 

SlTXlZES OF STOCK-See Taxes, 7-0, 10. 

3HERIFFS : 

l'iider the act of IS7-1-'75, c l ~ .  33, a j ~ ~ s t i c e  of the peace has no pone]. 
to anlcice the s l i t~ i~ffof  a c o i ~ ~ i t y  otlier tlian that in nhicli he Iiolcls 
111s eol~r t ,  for failure to niahc cllie return to proccss i.snetl by  
srlclt jmticc. Hr can only n1ne1 ce the s l~ei  iff of his county ~ 1 1 ~ 1 1  

he fails to pe i fo~n i  the cl~itles iioposecl by that act. Booygs v Daeis. 
27 .  

See Contract. 11 : Xviclence, 1 4 ;  Statute of Limitations, I .  

SLANDER : 

1. It is conlpcitent for the defeni1:~iit in an  action for slal~iler to 
prove a coinuion neighborhooil report of Lhe trnth of the facts 
cllmgecl, in niitigatio~i of damages. And it is i n  the discretion of 
the court to idinit  the proof t l~ongh clictetl by ale~dillgqriestion,  
,?fc C"lirry v. JfrrC'uny. 296. 

2. 111 s1a1,dr.r the issues were; 1. "Did i1efend:int s:iy in sabatnnee 
that yonr mother, m e a ~ ~ i n g  fenie plaiutifl', is an  old rogne and 
has eoucealecl for you (her m l j  froin your cradle up ':" : ~ n d  2. 
: 'Did he say that y o u  mot l~er  is :I rogue, has stolen liersclf, and 
11:~s concealed for you from your cradle up ?" and t l ~ e  jury forinil 
the words s p o l ~ ~  to be. " yon me :L rogue and y o ~ l r  mother has 
~ipiiel(! yo11 in t ea l ing  fro111 yorir cradle np ;" B e M ,  sufficiently 
respo~riive, and not per se actionable. Tlwy do not i n ~ p n t e  to  
p la i~~t i f f  XIIS pr~nishablc criine. I b .  
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SPECIFIC PERFORJlAXCE-See Contmct, 2 ;  .Judicial Sale, 3.  

STATE BONDS-See Claim Against State. 

STATUTE O F  I,I?IIITATIONS : 

I. The bar of thc statllte of limitations(iil an ~ c t i o n  npon a sheriff's 
bond for fai111l.e to pay over connty cnsrs) is not removetl by the 
fact that one of the s111.t:tiei paill a part of the snm t lw on a n  
agreement with the cllairmau of the boxrrl of cooimiasioners that 
thereby he shonld be relieved from further li:~l)ility. Helclett v. 
Schenck, 134. 

See Accion to recovrr land,  13, 20  ; Corporatio!ls (1) ; Executor<, 1 ; 
Jatlgment, 3 ; Surety and Prii~cipal,  3. 

STATU L'ORY PRESUUPTIOX-See Segligenza ; Surety and Prl~iei-  
pal, 3. 

SI~EROGAT1OTU'-See Surety ant1 Principal, 1 .  9. 

STBSTANTIAL RTGfIT-See Appeal. 5 

SUAIMOSS-See Computation of Time ; Corporatio~ls. (3 ; Sure:g a n d  
Principal, 1. 

SUNDAY-S.e Homicide. 3.  

SUPE,RIOR COURT-See .Jilri3iliction ; Practice, 6. 

S U P R E M E  COURT PRAC'i'lCE-See Apppxl, 1, 13, 19 ; J~idgmenr ,  5 : 
Practice. 1, 9, 11, 13, 14. 

SUPREME COURT REPORT.% AS EVfDENCE-See Action LO re- 
cover lantl, 2. 

SURETY AND PRINCIPAL. 
1. The riqiit of a surety who ha:: plid the debt of his principal to be 

substituted lo  all the rights, liens ant1 securites which the creditor 
held, c a n  only he asserted by n civil action, commenced by !be 
service of a summons. C:iherl v. PeeSbu, 334. 

48 
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2. A surety upon a bond who voluntarily pays s balance due upon the  
same after he has obtained his discharge in bankruptcy is entitled 
to  contribution from a co-surety. Craven v. Freeman. 361. 

3. Where a surety upon a bond pays a balance due upon the same 
with knowledge of thc oxistence of n covenant upon the part of 
the obligee to a co-snrety not to sue him, he is not entitled to con- 
tribution from such co-surety. I b .  

4. In 1860, the plaintiff signed a note pityable to defendant (at defend- 
ant's request) as accommodation paper, and upon his promise to 
protect him (plaintiff) from liability; defendant raised the money 
upon the note by an endorsement to a third party who collecled 
the amount out of plaintiff, and the plaintiff therelipon sued de- 
fendant to recover tile same; I h l d ,  that the plaintiff is a compe- 
tent witness in liis own behalf to prove the fact that he signed in 
the character of a surety to defendant. Smith v. Haynes, 448. 

5 .  Held further, that the act of 1879, ch. 183, does not apply, that act 
being only to forbid the introduction of testimony of parties in 
interest to rebut the presumption of payment raised by time. I b .  

6. Held also, that parol evidence is admissible to prove the contract be- 
tween the principal and surety upon s note, being a collateral cou- 
tract not necess:wily appearing on the face of the instrument. 26. 

7 .  If there be an agreement between a creditor and surety, at the time 
a mortgage is taken (here of perishable property) to secure the 
debt of the principal, that the creditor is to "look after" the sa- 
curity, the creditor is bound to active diligeuce; and if loss is 
occasioned by his laches, the surety is exonerated to the extent of 
the value of the mortgaged property. kesler v.  Linker, 456. 

8. Eul in the absence; of such agreement, his quiescence will not dis- 
charge the surety; nor is he required to resort in the first instance 
to the property conveyed, but may proceed against the surety who 
is subrogated to the rights of the creditor upon payment of the 
debt. I b. 

9. Or, after the debt becomes due and before the surety pays it, he 
may conipel the creditor to pruceed against the principal upon in- 
demnify~ng him against loss from the suit. Ib. 

Pep Statute of Limiititions, I .  

TAXES AND TAXATIOK : 
1. Where a county is enlarqed by the annexation of new territory, the 

property thus brought within the corporate limits will be snbject 
to taxation to discharge the pre-existing indebtedness of the old 
corporation. Pnt8on v. Com'rs, 17, 



2. An injunction peizdente lite, in an action to test the constitutionalitjrol 
chapter 158, acts 1879, will not be granted to restrain proceedings 
under the provisions of the act, except to restrain the collactio~? of 
2he tax, until tlie merits of the controversy can be determincd. 
The judicial authority should be reluctant ro interfere and obstiuct 
the execution of the expressed legislative will, on the ground t in t  
the end to be accomplished by the use of the prescribed means js 
unwarranted by the constitution, until some substantial right of 
the complaining party is about to be injuriously afTected. Y. 6'. 
R, R. Co. v. C'omr's of Aanzance, 259. 

3. 9 law to provide for the collection of tases for past years is not 
unconstitutional; and the right of the !egislature to pass such law 
is not affected by the lapse of time. Ib. 

4. Nor docs such law (if the taxes imposed in the years mentioned 
were then uniform and equal) violate the provisions of article live, 
section three, of the constitution in regard to uniformity of tax- 
ation. Pb. 

5. The general assembly, since the abrogation of article seven, section 
six, of the constitution of 'Ge, can constitute other agencies to 
perform the duties therein imposed upon the township board of 
trustees. Ih. 

6. I t  is no defence to a legal assessment and claim of tases, :n%t 
taxes under an iilegal or irregular aswssment have been paid. Ib. 

7. Shares in tlie capital stock of the Pu'orth Carolina Railroad Company 
are not exempt from taxation by a legislative enactment that " d i  
real estate held by said company for right of way, for sta?lon 
places of whatever kind, and for work-shop location shall be ex- 
empt from taxation until the dividends or profits of said com- 
pany shall exceed six per centum per annnm." Belo v. C o ~ ~ i ' i ~ a ,  
415. 

8. Shares of stock in an incorporated company may be taxed, as ;% 6 s -  
tinct species of property, belonging to the holder, independently 
of the taxation imposed upon tlie value of the franchise and ugon 
the real and personal estate of the corporation itself. Ib. 

9. The legislature by the act of 1877, ch. 155, $ 9 (I;) intended to, and 
did provide for taxing the shares of stock in railroad corporations, 
owned by private parties. I b .  

10. Shares of stock in foreign corporauons are personal property. 
They follow the person of the owner, and when he lives in ?his 
state, they may here be taxed. TtTbrth v. Com'm, 420. 

11. One who carries on the business of a butcher is exempt from the 
tax imposed by section twelve, schedule B of the revenue act of 
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1879. H e  is not a d e a l e ~  within the meaning of the act. S tde  v. 
Yearby, 5G1. 

Fee Corporations, 3; Jurisdiction, 18;  Roads and Bridges. 

TAX ON DOGS-See Towns and Cities. 

TENANTS I N  COJI310S : 

1. One tenant in common cannot sue another for taking possession of 
propel ty to which e t d l  has the same and an equal righi, when 
there has been no ouster. Jmes v. Cohen, $5 

2. Where one tenant in comn:on sues his co-tenant to recover land, if 
thedefendant  controvert the  plaintiff 's title, h e  thereby admits  
the ouster. If h e  does not dlspule the tillc, he should admit it 
in the pleadings and deny the ouster. TVithi*or v. Bigyerstafi 82. 

Z .  If the title he admitted i!l such controversy and can be seen with 
reasonable certainty, the verdict should set forth t h e  n n 3 v i d e d  
share to w l ~ i c l ~  tlie title is app2went. and the effect of a judgment 
thereon would be ro put plaintiff in possession with 2efendmt.  
Ib. 

4. Where in a partition of Iand, one share is charged with the  pay- 
ment of a certain sun1 to another share for equdlity of partition a 
~ e n d i t i m ~ i  ezpmzas can issue upon the decree; and it is not atlmissi- 
ble for the creditor to obtain a personal judgment against the 
debtor for  the sum so charged. Hnlso r Cole, 161. 

5. Where, in  such case, tlie creditor did obtain a personal judg- 
ment against the debtor and after his death had the judgment re- 
vived, execution issued thereon and a part of the lilnd it] t h e  110s- 
session of one of  be heirs of the deceased debtor (the same hav- 
ing been part i t i jned) sold, but  wit!lout notice to his heirs o r  per- 
sonal representatives ; Held, that  the purchaser at  such sale ac- 
quired no title. I b .  

b I n  such ease, even if the execution had been a D O Z .  ex, issued 
upon the decree in the origind partition suit, a sale under i t  mould 
have passed no  t ide to the purchaser there being no notice to  the  
heir in pos~ession of the part sold; she was entitled to  notice and 
an opportunity to show payment or to defend herseif against thc 
p iwing  of the entire  sun^ due on her poi.tion of the land. I b .  

7 ,  C'onfirmation of a sale of land for partition ought regularly to  he 
made after notice to parties interestcd to file exceptions, a s  ptc:. 
scribed in Rat. Rev., cli. 84, 4 5, unless they be present at the colt- 
firmation of tlie report of sale. \?.lien notice may be considered as 
waivecl. TVkr'te, ex par'te, 377, 
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8. After confirmation had, a resale mag he ordered for suacient cause 
sliuwn ; bnt  sliould be upon petition or notice to the purchaser 
who has acyui~ed equitable rlgllts under the f i t  st confirmation. l h  

See Advancement, 2 ;  Counter-Claim. 

TERRITORY, AKKEXED-See Taxes, 1. 

TESTE O F  EXECITTIOX-See Homestead, 3. 

TIME-See Computation of. 

TIME O F  FILIKG APPEAL BOSD-See Appeal. 3. 

TITLE-See Evidence, 2 ;  Judicial Sdle. 

TOWNS A N D  CITIES  : 

1. The statute empowering ton 11 autlio~itie; to ~ e q ~ i i r e  the payment 
of a tax ou dog. is coastitutio~ial I t  is not an  ad cnlo?em b11t a 
ipecific tax for tlle p ~ i \ d e g e  of keepiug a dog wit11i:i the town. 
a ~ i d  if uot paid by the owner. the dog may be treated as a nui- 
sance and hilled. X n c e r y  Y. S d i s b l ~ ~ y ,  175. 

2. A prosec~ition ullder a ton n ordillailce must  fail if no ortlinance 
is set out in the proceetliugs a: llaviug been violated. ( G ~ e e n s -  
bor r. Shields, 78 S.  C .  417, approred.) Hedwsonz-ilk r. X c -  
IlIittn, 532. 

TRASSACTIONS TVITII P E R P O S S  IIECESSED-S~Y Eviclellce, 10: 
Witnes;, 1. 

TKANSCRT!?T OF RECORD-See Practice, 14 

TREASURER OF COCKTP-See Contract. 11 

TRESPASSER-See Assault and Eattery, 3, 4 :  Forcible Entry ,  2 .  

TRIAL : 

1. K o  change has been made by the recelit co~istitutional nineiici- 
lnents which ~vould autliorizc the judge to reyiae the verdict of 
the jury. He may set i t  aside iu a proper c:tse, but it cannot be 
reformed or :mended. Shields z.. ?+'hitc~?ie~, 5lC. 
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2. Slight variances in the name of a defenclant, appearing in dif 
ferent parts of the record in a criminal action, will not sustain a 
nlotion for a new trial, or to arrest  judgment. The objection, if 
available a t  all, can only be made by plea in abatement. State 
v. Vestal, 563. 

3. When a case is continoetl, without requiring the preseuce of the 
defendant in cor~r t  to enter his pleas, he is e~ltitlecl, on his nr- 
raignnient a t  a subsequent term, to plead a ~nistiorner in abate- 
ment,  or Lo enter any other plea. wllich was open to  him a t  the 
fomler tern). Stale v. .Tackso%, 565, 

4. In a~isdetneanors and ill all felonies not capital, the presiding 
jadxe has the discretiou to diecliarge a jnry before verdict in 
furtherance of justice. He need not firid facts constitating the 
necessity for snch diwharg-e, nor is hi-, action reviewable. State 
v. Bnss, 570, and State v. Chase, 575. 

5.  I t  is error for the court to allow a jury to  find a verdict upon a 
bare sci/itillcc of evidence. State v. B y s o n ,  576. 

6. The failwe of the solicitor t o  emmine  a certain person as a wit- 
ness for the. prosecution cannot be assigned for error by the ac- 
cusetl. The introdactioll and exaniination of state's witnesses 
rest in his tiiscwtion, tile exercise of whicl~ will liot be iuterfeyecl 
with uuless in a case of abuse. State  v. Baxter ,  60%. 

7 .  Upon disagreemeut of counsel as to facts te~ti t ied to by a witness, 
it is not error in the court to have the witness re-examined, ee- 
prcially wllen in the charge the jury are told that they must be 
gnided by their o\vli r'ecollection of the testinlony. Stc~tev. Boon, 
687. 

8. Where an  attorney ab~tses his privilege in adclressiug the jury 
and thc ju t lg~  stops him and tells the jury iu his charge that they 
mtiat not b rufluencetl by the objectionable lang~lage used, a 
new trial will r:ot he granted. State v. Rrus.toeil, 693. 

See Account and Sett leme~it ,  1, 2 ; Action to recover li ind, 2 ; Clqim 
and Delivery, 2 ; Conspiracy ; Homiciile. .? ; Injunction, 1 ; Ju-  
lklict ion,  10 ; Larceny, 9 ;  New Trial ; Nonsuit ; Practice, 2, 3, 
6 ,  16. 

TRUSTS A N D  TRUSTEES : 

Where one purchases land a t  an  execution sale under a verbal agree- 
ment  with the execution defendant that  he  shall be allowed to 
redeem on rcpayn~ent  of t he  purchase money, a trust is estab- 
lishecl between the parties; and when the trustee, so constituted, 
a t  a sale thereafter made by the assignee in banlrruptcy of such 
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execution defendant, bids in the same property to  protect and 
disencumber the title, 11e will hold it subject to the trust and 
right of reden~ption growing out of the original agreement. 
iWLilhollnnd v. Yorli. 510. 

Pee Rankruptcy, 4 ; Corporations. 5-7:  Evidence, 15 : Exeentioli 
Sale. 

C S U R P  : 

Ecltiity will rclieve against nwry only up011 the borrower's payillg 
the  principal sam loanecl and legal intelest P u ~ i i e l l  v. V c ~ ~ ~ g 7 m i ,  
131. 

VACATION O F  JUDGMENT-See Excusable Negligence 

VARIANCE-See Contract, 1 S  ; Disturbing Religions Consreqatinn, 1 ; 
Escape, 3 ; Larceny, 4 ; New Trial, 4. 

r7ERBAL AGREEMENT-Sec Evidence. 17 ; Trusts and Tr~istce,i, 

VERBAL STATEMENTS-See Estoppel. 1 .  

VESDOR AND VENDEE-Sce Homestead. 5 : Landlord and '1'e:l- 
ant ,  4 

VESUE-See Homicide. 2 .  

VERDICT-See Appeal, 15, 16 ;  Contract, 17 : 81:~nder, 2 ; Tenailis in  
Common, 3 ;  Trial. I ,  5 .  

V E S T E D  REJIAIKDER-Sre Wills, 2, 3. 

1-ESTEP, RIGHT TO SELT,- See Dower. 

VOTER-See Judgment,  6. 

WAIVER-See Appeal, 10. 



\VAIT-ER OF JURY TRIAL-See P r : ~ c t i c ~ ,  2. 

\\X)O\\"S YEAR'S SUPPORT-See Executor;, 3 : Homestead, 3. 

WILLS : 

1 -4 te~tzitor rlel ised certain lai~il  to A v b j w t  to ail usufr~~ctria!y in. 
terest iu one B r~nti l  the snit1 A ~ l r o ~ ~ l t l  renel~ the :ige of twenty- 
one years ; and if A sllo~ilil die lc:~riiig no cllild, tlien over ; 
i leltl .  ( i )  Th.rt the erec t  of the will is to  rtxst the estate crf oxcc! 
in A. ( 2 )  That the coiltingent limitation over ill the event of tho 
t lratt~ of A Ire Ic2:lring 110 child, must be rc-tricted to  a tleatli nc- 
cnrring (1ilri1;g the testator's lifetime or' the clevisee's minority. 
(3) That  i i ~  either event the result is the s;tme, resting a11 ahso- 
lnte estate in A. Bzirton v. Chniglafid, 9.3. 

2 .  A testator after devising to his wife for life, gave " all the lands 
that 1 h v e  to my son. Billy. a t  thc dcatli of his mother, bx  him 
seeing to her ;? '  He'd. a rested rernnintler in tlre son. The  
words '' by him seeing to her " do not operate ns a. con\lition to 
twminate or impair his esttitc., but a xish is thereby expressed 
tha t  lie should take care of his mother ni pro\ision was made for 
him :it her death. XcXecly v. 2 c  hTeely. 183. 

3. A testator devised a p l n ~ ~ t a i i o n  to his son. Caleb, and directed 
other property to be sdltl and proceeds divicleJ among hi; t h ~ e e  
elrilclreu :lnd twen ty - t i~o  gr2~nc!clriItlre11. He filrther prorideil 
that  if hi; son died ~vithorit issuc, the property willed to  hiru 
chonlcl be divided among his grn1rdehilt11.cn "living a t  Iris death" 
ant1 Iiis two daugllters, three s h n r ~ s  each to the da~~g l i t e r s  ant1 
and one s l~are  t,o the g ~ a ~ ~ c l c l ~ i l ~ l r ~ n  C:tleb (lied xitliont iasne, 
the two tlaugi~ters diccl in his life time. nnd there were t \wlve  
gr:intlcl~iltiren living at  his death ; iA,l,i. (I)  The Iegncies in 1.e- 

n~aincler to the rlnoghters were 111ie011~1itional allil a t  their ilc:ttll 
re;tt*tl i n  their rerp~ct ive  represrnt:ttiveu : ant1 only t l~ose  gnxn(1- 
clrildren " l i r . i~~y a t  his rleath" sh:lrc i l l  silit! remaii~tler, ( 2 )  Tile 
lantl (nhicli was soltl m~t l e r  decree) retail13 the snrne chal.actcr- 
istics after as before the sale and  descend3 to the heirs of those 
who poswsecl wsteii estates therein ; a11t1 the fund arising ttllerc- 
from rnust be divided into eighteen p u t s ,  of wl~ich the  reapec- 
t ire repres~ntatives of the r l i~r~gl~ters  will take three encl~ ,  ant1 
the tivelve gmndchildren oue each. Grier v. Me-4 fee, 187. 

\ \ r ~ ~ ~ J ~ ,  E V I D E N C E  T O  ES'L1ABLISH-See Ericlcnce, 5-8. 
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\Y1l,TAS. PltOVED IN ADJOINING LOUN'I' --See J~~ri;dictio!i. 1 .  2. 

WITNESS : 

1.  The incompetency of .I witnebs under section 3 i 3  of tha code, 
arises where he has ;in interest in the event of the suit or may 
avail l~ in~sel f  of the benefit of a verdict in support of his e l , ~ i n ~  iu 
tr future action ; l'7w.efore wliere a deed w . ~ s  made by father to 
son, and tlieu from the son to the plaintiff in ejectment upon tll: 
understanding that plaintiff woultl j : y him two hundred do1l:ir.; 
if a recovery was had. and it appeared t .,.I he defendant in eject- 
ment derived his title from a purclinser at execution side against 
the fi,ther, il: wna Jleld (the fiith-r being dead) that the son was an 
incompetent witness under said . c t~on .  Wt/illiiims v. Johnston, 

23s. 

2 .  -4 witness cannot be allowed to strengthen or confiim his credit as 
to matter really in issue, by his evidence of a fact foreign to the 
issue. A'cQuer?~ v. iMcQueer~, 471. 

:\. The c l d i t  of a wiiness related i o  lire party for whonl 11e testifies i n  
thereby abected, and his evidence must be receive4 with some 
t ecree of allowance. But if from Inir leatirnony and the other 
facts and circumstances i n  the case, the jury believe he has sworn 
the truth, he is entitled to as full credit .is LLUY ot11er witness. 
State v. Boon, 637. 

Pee Evidence, 1 ; Judge's Charge. 4 ; St.rety and Principal, 4. 

TEAR'S SI'PPORT-Sec Exeeu to~ i ,  ;i : tlomestead, 3 

Page 45 linc 23, for " process," read " copy of decree." 
' 6:) " 18, for " watch-blocks " read " snatch-l~locks." 
" 96 " 23, for " fined," read " attached." 

"00 " 8, for " securing," read " receiving." 
6 ‘  283 " 7, for " in other slates." read " in this state." 

" 299 .' 19, f o ~ .  . ' frustrated," read " forestalled." 
" 377 " 14, for " of,'' read " as." 
.' 513 " 18, for " evwrieil," read " created." 
" 623 pwag~'p1i  4 of 11ei1d-n~te. for ' '  proved," lewd " formed." 




