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CASES

ARGUED AND DETERMINED IN

THE SUPREME COURT

NORTH CAROLINA,
AT RALEIGH.

JANUARY TERM, 1880.

MIZELL & WALKER v. DENNIS SIMMONS and W. J. HAR--
DISON.

Petition to Rehear— Affirmance of Judgment.

The decision in Mizell v. Simmons, as reported in 79 N. C., 182, is af-
firmed, and must stand as the judgment of this court.

(Watson v. Dodd, 72 N. C., 240, cited and approved.)

PeriTioN by defendants to Rehear heard at January Term,
1880, of THE SuPpREME COURT.

Messrs. P. H. Winston, Sr., and Mullen & Moore for plaintiffs,

Messrs. Gilliam & Gotling and Reade, Busbee & Busbee for
defendants.

Asug, J.  Thisis a petition to rehear and reverse the
judgment rendered in this court in the case of Mizell v.Sim-
mons, at its June term, 1878, and reported in 79 N. C,, 182,
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SMmMrrd v, LYON,

In the case of Watson v. Dodd. 72 N. C., 240, which, like
this, was a petition to rehear, Chief Justice PEARSON in de-
livering the opinion of the court said : *“ The weightiest con-
siderations make it the duty of the court to adhere to their
decisions. No case ought to be reversed upon petition to
rehear unless it was decided hastily and some material point
was overlooked, or some direct authority was not called to
the attention of the court.” And to the same effect are the
cases of Haywood v. Daves, 81 N. C, 8; Devereuz v. Devereuz,
1bid., 12.

This case seems to have been considered in 1878, when
bafore this court, with very great care, deliberation and
labor, from the numerous authorities cited and the able and
well considered opinions delivered. But it does not appear
that any material point was then overlooked or that any
important authority was then omitted which is now brought
to the attention of the court. So far from that being the
case, the same authorities then cited are now relied upon,
and we are unable to discover any error in the decision then
made. We are, therefore, of the opinion that the decision
made in this case at the June term, 1878, shall stand as the
judgment of this court.

No error. Affirmed.

H.J. SMITH v. J. J. LYON and ethers.
Practice— Appeal to Supreme Court.
An appeal to this court must be taken to the next term after it is granted

in the court below.
(State v. Hawkins, 72 N. C., 180, cited and approved.)
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SMITH v. LYON.

Morion to dismiss an Appeal heard at January Term,
1880, of T SuprEME CoURT.

At February term, 1879, of the superior court of Wake
county, a judgment was rendered (by Eure, J., presiding) in
behalf of the defendants in a civil action then depending,
wherein Hilliard J. Smith is plaintiff, and James J. Lyon,
Wiley Lyon and William Jackson, administrator of Lewis
Jackson deceased, are defendants. From this judgment the
plaintiff prayed for and obtained an appeal, but no tran-
script of the record of the case was sent up until the present
term of this court. The defendants’ counsel now move to
dismiss the case upon the ground the appeal has not been

prosecuted in apt time.

Messrs. Geo. V. Strong and S. G. Ryan, for plaintiff,
Messrs. Batile & Mordecei and J. B. Batchelor, for defend-
ants. ‘

Asug, J. The law requires that appeals to the supreme
court shall be taken to the next term after the appeal is
prayed for and granted in the court below. The appeal in
this case should have been taken to June term, 1879, of this
court and the transcript then filed, but as the plaintiff has
failed to do so, he has lost his appeal. State v. Hawkins, 72
N. C, 180. The motien issustained and the appeal disiniss-
ed. Let this be certified to the superior court of Wake,

Per Curiam. Appeal dismissed.
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SANDERS ©. NORRIS.

A. C. SANDERS v.J. A. NORRIS.
Practice— Appeal— Certiorari.

Where one loses his right of appeal and fails to apply for a cerfiorari in
apt time, but by no neglect of his own, as is shown by the eircum-
stances in this case, and an execution issues upon the judgment ob-
tained against him, it was held that his petition for a cevtiorari may be
filed and the adverse party notified to show cause why it shall not be
granted ; and that the sheriff be restrained from proceeding under the
execution until the further erder of this court,

Perition for Certiorari heard at January Term, 1880, of
Tae SuprREME COURT.

Mr. W. H. Poce, for defendant petitioner.

DitLarp, J.  On the petition of defendant for a writ of
certiorart as a substitute for an appeal, and restraint of the
sheriff from acting under an execution now in his hands,
the following facts appear:

The action was begun in a justice’s court, and brought by
appeul to the superior court of Wake county,in which latter
court a trial was had and judgment obtained against the
defendant at the January term, 1879. On the rendition of
the judgment, the defendant caused entry of appeal to be
made, and notice of appeal was waived and bond executed
as required by law for costs of the appeal and for the stay
of execution by securing the debt ascertained by the judg-
ment recovered. A statemeunt of a case of appeal was made
out by defendant and served on plaintiff’s counsel within
tlie time required,. and the plaintiff having returned the
same with a counter-statement, the judge of the court ap-
nointed the 15th day of February to settle the case for the
supreme court, and since then the following entries appest
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of record in the cause, to-wit: At February term—*Con-
tinued, Seymour, Judge, has the papers.” At August term
—“Continued, appeal not perfected by statement of case,
carried to judgment docket No. 58, page 63, execution issued
September 29th, 1879.”

Besides these facts, the petitioner sets forth that he hasre-
peatedly applied to the judge to make out the case and re-
ceived for answer that he had mislaid the papers and was
unable to settle the case; and that execution is now in the
hands of the sheriff of Wake, and he is about to sell and will
sell defendant’s property under its command, unless he is
restrained until he can have his case brought up and heard
by the writ of certiorari now prayed for.

The defendant had the right to appeal from the judgment
recovered against him, and assuming the facts to be true as
stated in the petition, he did everything required of him to
perfect his appeal, and has lost the benefit thereof by the
accident of the mislaying of the papers by the judge. The
apparent laches, in not applying for the writ of certiorar: at
June term last of this court, appears to be explained by the
continuances and entries of record at the June and August
terms of the superior court, from which it may be inferred
that it was reasonably expected His Honor would find the
papers and be able to make out and settle a case of appeal
for this court.

Without passing on the truth of the facts stated in the pe-
titicn, but taking them to be true for the present purpose,
we are of opinion and so decide, that the petition of the de-
ferdant may be filed, and an order will be issued to
be served on the plaintiff and the sheriff of Wake
county, commanding the plaintiff to show cause, if any he
have, against the grant of the writ of certiorari as prayed for,
before this court on the 28th day of the present month (Feb-
ruary) and restraining them, the plaintiff and the sheriff,
from any sale or other proceeding under the execution now
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WHITE v. CLARK.

in the hands of the sheriff, issued on the judgment recov-
ered by the plaintiff against the defendant at January term,
1879, of the superior court of Wake county, until the further
order of this court.

Per Cuniam. Order accordingly.

ALFRED WHITE v. DAVID CLARK.

Practice—dJudge’s Charge— Contract— Parol promises.

I. An alleged error or omission in a judge’s charge must be accepted to
on the trial below, and cannot be assigned for error ore fenus and for
the first time in this court.

2. In an action against A for goods sold and delivered, the question be-
ing for whose use they were furnished, there was evidence tending to
show that an overseer employed by A and B managed their farms and
bought the goods on orders drawn by him as agent of B (B being the
agens of A) without specific directions to make purchases., and that
some of the articles were used on A’s and others on B's farm, A prom-
ising to pay the whole account if upon inguiry he found thaf the ar-
ticles were used on his farm, the court charged the jury that plaintifl
was entitled to recover if they were satisfied the goods were bought
for defendant and he promised to pay for them ; but that defendant
was_ not liable for any articles furnished B or any one else except him-
self, and if any of them were not furnished to defendant and he had
not promised to pay for them, the plaintiff was not entitled to a ver-
dict for such articles :

Held, in the absence of special instructions asked for, the jury were
substantially and properly instructed as to the distinction between
parol promises to pay one’s own debt, and those to pay the debt of
another.

(Utley v. Foy, 70 N. C , 803; Sampson v. R. E. Co., Id., 404 ; Swepson
v. Summey, 74 N. C., 551 ; Rush v. Steamboat Co., 67 N. C., 47, cited
and approved.)

Crvir AcrioN tried, on appeal from a justice’s judgment,
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at Spring Term, 1879, of Harirax Superior Court, before
Eure, J.

The plaintiff complains that the defendant is indebted to
him in the sum of one hundred and forty-one dollars and
sixty-five cents for goods sold and delivered, and the justice
of the peace gave judgment for the plaintiff, and the defend-
ant appealed to the superior court. On the trial below, one
J. 1. Judge was introduced for the plaintiff, and testified
that he was overseer on the plantation of the defendant in
1877, the year when said goods were bought, and was also
overseer on the plantation of Walter Clark who was the gen-
eral agent of the defendant; that his instructions were to
manage the farm as his predecessor, one Hopkins, had done;
that he was informed by Hopkins how he had managed it,
and under that authority he purchased the articles men-
tioned in plaintiff’s complaint, one of which was a horse
which was used on the farm, and subsequently bought by
witness from the defendant; that a lot of harrows mentioned
in the complaint were also parchased of plaintiff and used
on the farm, which Walter Clark, defendant’s agent, saw
while in use and did not give notice to plaintiff that he did
not want them, or that they were subject to his demand.

On cross-examination he testified that said plantations
were distinet though adjoining, and both were under his
control, and under the general management of Walter Clark,
and that he kept separate books for the two farms; that
some of the articles mentioned in the complaint were fur-
nished to hands on Walter Clark’s farm, and some to renters
on David Clark’s farm; thai in giving orders on plaintiff,
he would sign them himself as the agent of Walter Clark.

The plaintiff, a witness in his own behalf, testified thas he
sold the goods to J. J. Judge as agent, and that they were
charged on his books to Walter Clark; that he made out the
account against the defendant and sued him for the amount,
under advice of counsel ; that he presented the account to
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the defendant after Judge had been discharged as overseer,
and he said it was all right except the harrows and that he
would ascertain whether they were used on his farm, if so,
he would pay the whole account.

Walter Clark was then introduced and testified that he
gave Judge no authority to trade, that his authority was
expressly limited to plantation duties; he instructed him
in regard to plantation management to follow the custom of
his predecessor, and that the rule for ten years on his and
defendant’s farm had been to forbid purchases by overseers.

John Hall was introdueed by plaintiff and testified that
he paid the defendant for one of the harrows mentioned in
the complaint ; that he was a renter, and when he paid the
defendant he stated that he would hold the amount so paid
to abide the result of this action.

There was no exception to the evidence, or to the charge
of the court, which is set out in the opinion. Verdict for
plaintiff, judgment, appeal by defendant.

Messrs. J. B. & W. P. Batchelor, for plaintiff.
Messrs. Day & Zollicoffer and Gilliom & Gatling for defend-
ant.

Dirrarp, J. In the staternent of the case of appeal made
out by His Honor in the court below, there is no error
pointed out in the reception or rejection of evidence nor in
the instructions given or withheld from the jury, and in
such case the rule is to affirin the judgment. It was the
duty of the appellant to see that the case made out by the
judge fully and distinctly sets forth his exceptions and the
grounds thereof.  Ulley v. Foy, 70 N. C, 303; Swepson v.
Summey, 74 N. C., 551; Sempson v. R. R. Co.,, 70 N. C,, 404.

The appellant, admitting the rule, insists, however, that
although there is no special assignment of error in the case
of appeal, yet His Honor undertook to charge the law per-
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taining to the controversy and therein committed an error
apparent on the record to his detriment, and that it is com-
petent to him on the trial here to assign his error ore fenus
and have this court to consider and pass on it. We do not
assent to this mode of assigning errors as admissible under
the established rules of practice of this court, but in this
case as we have a definite opinion on the point made we will
go on and express it.

In the absence of any special requests, His Honor, in his
general charge to the jury, instructed them, “that they must
be satisfied from the evidence that the articles-charged in
the account were purchased by and delivered to David
Clark, or that he ratified and, confirmed the action of J. J.
Judge and promised the plaintiff to pay for them ; thatthey
could not give a verdict against the defendant for any of
the articles furnished to Walter Clark or any other person
except the defendant. That if upon the testimony they
should believe that the articles charged in the account, or
any of them, were not furnished to said Clark, and he had
not promised to pay the plaintiff for them, they should not
render a verdict for the plaintiff for such articles.”

These instructions of His Honor are claimed to be errone-
ous, in that His Honor omitted to call the atfention of the
jury to the distinction in law between the obligation of a
parol promise to pay one’s own debt and the parol promise
to pay the debt of ‘another, and to charge them in relation
thereto. To determine the question of alleged error, the
charge of His Honor must be considered in reference to the
controversy before the jury and the exact points in dispute
upon the evidence adduced. The goods, for whose value re-
covery is sought, were furnished on the orders of Judge, an
overseer of defendant and also of Walter Clark, on theirtwo
adjacent plantations, and were furnished on orders signed
by the overseer “as agent of Walter Clark,” and charged on
the books of plaintiff to Walter Clark. On the trial in the
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superior court, the fact of the furnishing the goods was not
disputed, but the inquiry was, for whom and for whose use
were they furnished, for David Clark or for Walter Clark. And
as pertinent to this point, evidence was introduced by the
plaintiff tending to show the purchase to have been made
for David Clark and an admission thereof, and a promise by
him to pay for the same; and on the part of the defendant,
evidence was offered and received tending to show a want
of authority in the overseer to buy articles for either David
Clark or Walter Clark, and tending to show also that some
of the items in the account were for articles bought for Wal-
ter Clark.

Interpreting the judge’s charge with reference to such
state of the controversy as shown forth in the contentions
before the jury, it clearly appears that His Honor in his in-
structions sought to have the jury classify the items in the
account, separating those bought for David Clark from those
bought for Walter Clark, and for this purpose, as it seems
to us, the terms of the directions given were reasonably in-
telligible and definite, and not such as to mislead the jury
or to admit of any wrong action in the making up of the
verdict. His Honor’s charge in substance was, that what-
ever articles had been bought for the defendant and he had
promised to pay for he was liable for; and that the jury
might find a verdict against him to that extent. And that
if they should find that the articles or any of them were not
bought for David Clark and he had not promised to pay for
them, they should not find a verdict against defendant for
such articles. To make the meaning of the intention clear,
and so guard against any misunderstanding of the jury, His
Honor added that the jury could not give a verdict against
the defendant for any of the articles furnished to Walter
Clark or to any other person except the defendant.

Under these directions the jury were surely guided to
make a separation between the purchases for David Clark
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and those for Walter Clark, and definitely directed not to
find against the defendant any article that was bought for
Walter Clark or any other person. Ifthe defendant desired
any-more definite or particular instruction on the distinction
between the obligation of parol promises for one’s own debt,
and parol promises to pay the debt of another, he should
have made the request, but he did not. In fact, the charge
as given as much protected the defendant against lability
for the items furnished to Walter Clark as if the distinction
between the two kinds of promises had been called to the
attention of the jury, and instruction given in relation
thereto with the greatest technical precision.

It is the duty of the appellant on his appeal to point out
and maintain some error of law to hisinjury, and none such
being made to appear, the rule is that all uncertainties and
omissions are to be taken most strongly against him. Ukley
v. Foy, 70 N. C, 803 ; Rush v. Steamboat Co., 67 N. C,, 47.

No error. Affirmed.

R. W. WHARTON, Administrator, v. COMMISSIONERS OF CUR-
RITUCK.

Nonsuit— Retrazit— Limitations— Demand,

1. Plaintiff ’s intestate brought suit against a county and afterwards, on
his own motion, had the following entry made on the docket: ** Plain-
tiff takes a nonsuit, judgment against the plaintiff for costs;’? Held,
not to constitute a refraxil in form or substance.

2. An act of assembly provided that all claims against cerfain municipal
corporations should be presented within two years, or else the holders
should be forever barred from recovering thereon, and directed that
all claims so presented should be entered in a book to be kept for that
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purpose, but said act was declared inapplicable to debts “ already as-
certained and audited ;”’ Held,

{1) That such act was substantially a statute of limitations, and
that one who began suit within the time prescribed, took a nonsuit
and began a second action within one year after the nonsuit, but more
than two years after the maturity of the claims, was not barred.

(2) That the object of the act heing to enable the municipal bodies
mentioned, to make & record of their valid outstanding obligations, and
to separate them from the spurious and illegal, it did not apply to a
valid debt of the existence and character of which the corpovate au-
thorities had actual notice,

{3) That the summons and complaint in the first action constituted a
sufficient demand.

(Skillington v. Allison, 2 Hawks, 347 ; Morrison v. Conelly, 2 Dev., 233 ;
Freshwater v, Baker, 7 Jones, 255 ; Straus v. Beardsley, 79 N. C., 59 ;
Worke v. Byers, 3 Hawks, 228; Pescud v. Hawkins, 71 N. C., 299;
Graham v, Tate, 77 N. C., 120; Tete v. Phillips, 77 N. C., 126; Mec-
Kesson v. Mendenhall, 64 N. C., 502, cited and approved.)

Crvir Actron tried at Fall Term, 1879, of Currituck
Superior Court, before Gudger, J.

The case is stated in the opinion. Judgment for plaintiff,
appeal by defendants.

Messrs. Gilliam & Glatling, for plaintiff.
Messrs. Pruden & Shaw and Whedbee, for defendants.

Sarzrm, C. J. On the 13th day of June, 1878, the plain-
tiffs’ intestate, David M. Carter, instituted his action against
the defendant corporation in the superior court of Hyde to
recover the value of certain bonds issued by the county of
Currituck, and then held by him. The plaintiff filed his
complaint on the 11th day of November, and at fall term
the following entry is made on the docket: “ Plaintiff takes
a nonsuit. Judgment against the plaintiff for costs.”

No demand was made of the defendant before the suit
was brought, After the intestate’s death the plaintiff, his
administrator, sued out a summons from the superior court
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of Currituck, on the 15th day of February, 1879, for the
same cause of action, and on the same day the defendant
acknowledged service and waived a demand of payment in
writing endorsed upon the summons. The indebtedness
set out in the complaint consists of nine bonds, each in the
sum of one thousand dollars, and all maturing on the first
day of July, 1876, and of detached coupons in the aggregate
sum of nine hundred and thirty dollars, each for the sum
of thirty dollars, and successively falling due on the first
days of January and July in the year 1861, and thereafter
up to the date when the principal became due. The debt
was incurred for a work of internal improvement, eon-
structed partly in the county and under the authority of an
act of the general assembly, ratified February 8th, 1855, en-
titled “an act to incorporate a company to construct a ship
canal to unite the waters of Albemarle, Currituck and Pam-
lico Sounds with the Chesapeake Bay and for other pur-
poses.” Act 1854-'55, ch. 98.

The defendants deny that any legal and sufficient demand
of payment was made before the commencement of the -
action, and set up the defence that no recovery can be had
because of the plaintiff’s failure to comply with the re-
quirements of the act of March 22d,1875. Acts of 1874-75,
ch. 243.

The act, section one, provides that all claims against the
several counties, cities and towns of this state, whether by
bond or otherwise, shall be presented to the chairman of
the board of county commissioners, or to the chief officer of
said cities and towns, as the case may be, within two years
after the maturity of such claim or claims, or the holders of
such claim or claims shall be forever barred from arecovery
thereof. Section two directs to be entered in a book to be
called “the registry of claims,” the nature, amount, date and
time of maturity of all claims so presented, and section
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four declares the act not applicable to a county whose debt
is “already audited and ascertained.”

The trial was, by consent, referred to the court, and the
following additional facts found are deemed material to the
solution of the questions presented in the appeal: Before
the commencement of suit by the intestate, the corporate
authorities of Currituck had full knowledge of the existence,
nature, amount, date and time of maturity of the outstand-
ing debt of the county, contracted for internal improve-
ments, of which the bonds and coupons sought to be recov-
ered form a part, and caused a record thereof to be made.
The amount thus ascertained had been apportioned between
the county and that part of Dare detached from it, in an
action of the former against the latter county, and in con-
formity with the judgment rendered therein. Upon these
facts the court was of opinion that the plaintiff was entitled
to recover the whole of his debt, and gave judgment ac-
cordingly, the correctness of which ruling is the point pre-
sented for our review.

It will be observed that the statute relied on is not in
strict terms an act limiting the time in which the action
may be prosecuted, but it imposes upon the creditor the
duty of presenting his claim within a defined period of time,
and upon his failure to do so, forbids a recovery in any suit
thereafter brought. If the claim is presented and the com-
mands of the statute complied with, no bar or obstruction is
interposed in the way of its successful prosecution. Under
this operation and requirement of the enactment, it may
admit of question whether this new condition engrafted
upon the contract, as affecting the pre-existing rights of the
creditor, does not impair its obligation within the prohibi-
tion of the federal constitution. But waiving the point and
treating the act as a restricted and conditional limitatien
upon the right to sue and governed by the rules appli-
cable to its exercise, it is plain, as the first action is exempt
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from its operation, and the present has been commenced
within a year after its termination by a nonsuit, the case
is within the saving of section eight of chapter sixty-five
Revised Code, as construed in numerous cases before this
court. Skillington v. Allison, 2 Hawks, 347; Morrison v.
Conelly, 2 Dev., 233; Freshwater v. Baker, 7 Jones, 255 ;
Straus v. Beardsley, 79 N. C., 59.

We do not concur in the argument of defendants’ coun-
sel, based upon what is said in Werke v. Byers, 3 Hawks, 228,
that the entry upon the docket of Hyde superior eourt isin
substance a refrazit.  In our opinion both in form and effect
it is what it purports to be, a nonsuit, as if drawn out in
full, and no parol evidence is admissible to contradict or ex-
plain the record.

“The ancient rules,” says By~xuw, J., delivering the opin-
ion in Pescud v. Hawkins, 71 N. C, 299, “in regard to non-
suit, which were founded on technical reasons, having no
existence now, have given way to the more reasonable one
which now prevails, to wit, that if it be clear that in point
of law the action will not lie, the judge at nisi prius will
nonsuit the plaintiff, although the objection appear on the
record and might be taken advantage of by motion in arrest
of judgment. 2 Tidd Pr., 867; 1 Com,, 256. And so it is
held that whenever in the progress of a cause the plaintiff’ per-
ceives that the judge or the jury is decidedly against him,
or that he will, on a future occasion, be able to establish a bet-
ter cause, he may elect to be nonsuited.”

In Grohom v. Tate, 77 N. C., 120, Prarson, C. J,, says:
‘“ A plaintiff can, at any time before verdict, withdraw his
suit, or, as it is termed, fake o nonsuit, by absenting himself
at the trial,” * * * “even when the plaintiff appears
at the trial, takes a part in it by challenging jurors, exam-
ining and cross-examining witnesses, and (after) the argu-
ment of his counsel, if he finds from an intimation of the
court that the charge will be against him, he may submit
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a nonsuit and appeal. This is every day’s practice.” To
the same effect are Tate v. Phillips, 77 N. C., 126, and Mc-
Kesson v. Mendenhall, 64 N. C., 502.

But there is another aspect of the case which may be con-
sidered in connection with the construction of the act and
the objects aimed at in its passage, even if the bonds are not
“debts already audited and ascertained,” to which, as de-
clared in section four, the enactment was not intended to
apply. The obvious purpose of the law is to enable those
municipal bodies mentioned in it, to ascertain and make a
record of its valid outstanding obligations, and to separate
them from such as are spurious or tainted with illegality
and denounced in the constitution.

And if as the facts found show this information, full and
accurate, was already in possession of the corporate authori-
ties of the county and spread upon its records, and the
nature, amount, date and time of maturity of its indebted-
ness determined and made the basis of an apportionment
between the counties, for what end was it needful to have a
new presentation of the claims and another record of the
same import? We are not disposed to give so strict an
interpretation to the requirement of the act, which, as all
its useful purposes are met, would be to sacrifice substance
to form and convert a judicious measure of legislation into
an instrument of injustice and wrong. But if a precedent
demand be necessary, was it not sufficiently made in the
service of the first summons, followed by a description of
the debt in the complaint filed at the term of the court to
which it was returnable? and is not this a substantial com-
pliance with the demands of the act? We are, therefore, of
opinion that the defence is unavailable to defeat the re-
covery of the plaintiff, and the judge was correct in so hold-
ing.

No error. Affirmed.
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J. W. WATSON and others v. COMMISSIONERS OF PAMLICO.
Annexing Territory to Old County— Taxation.

Where a county is enlarged by the annexation of new territory, the-
property thus brought within the corporate lmits will be subject to
taxation to discharge the pre-existing indebtedness of the oid corpora-
tion.

(Currituck v, Dare, 79 N. C., 565, Manly v. Raleigh, 4 Jones Eq., 370,
cited and approved.)

ArpricaTron for an Injunction heard at Chambers, Fall
Term, 1879, of Pamrico Superior Court, before Gudger, J.

Upon the hearing the court granted an order that the de-
fendants be perpetually enjoined from levying and collect-
ing taxes to pay certain debts, mentioned in the opinion,
and the defendants appealed.

Messrs. Caho, Manly and Gilliaom & Gatling, for plaintiffs -

In the absence of legislative provision, the annexed terri--
tory is not liable for the old debt of the county. Dill. Mun.
Corp., § 128 ; Currituck v. Dare, 79 N. C., 565. Defendants
have no power to levy the tax unless the same had been
conferred by statute. Com’rs v. Clarke, 78 N. C., 2565; Wade
v. Com’rs, 74 N. C,, 81 ; Cooley Const. Lim., 487. Plaintiffs
had no voice in creating this debt and are therefore not lia-
ble. Draining Co. v. Hooper, 2 Mete., 350 ; Cooley, 493.

Messrs. Grainger & Bryan, for defendants

Where territory is annexed to a county, it becomes a part
of it for all purposes, and the rule of absolute uniformity in
taxation isapplicable. Cooley on Taxation, 180 ; Burroughs,
51; and where territory is taken from an indebted. county
it is relieved of the debts of such county in the absence of
legislative provision to the contrary, Dill. Mun. Corp., §

2
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128; 92 U. 8. Rep., 307; Currituck v. Dare, 79 N. C., 565,
And the converse must be true on principle. Manly v. Ral-
eigh, 4 Jones Eq., 370 ; Dillon, § 126; 8 Ohio, 285; 13 Mo,
400. Legislature has absolute control of corporations. 11
Ired., 558; Cooley, 231 ; Dillon, § 126.

SmirH, C. J. The county of Pamlico, as laid off and de-
fined by the act of February 8th, 1872, was constituted out
.of detached portions of Craven and Beaufort counties, and
when formed was “invested with all the rights, privileges
and immunities of other counties in the state.” There are
two provisos contained in section two as follows: “That
this bill for the formation of said county, together with the
obligation to pay its proportionate share of the debt of Cra-
ven and Beaufort counties, shall be submitted to the quali-
fied voters of the territory to be formed into a new county
for adoption or rejection,” and again “that if a majority of
the votes cast in that portion of Beaufort county, proposed
1o be cut off, shall be against the new county, it shall not
form a part of the same.” '

The popular vote given in the territory detached from
Beaufort was against annexation, and the county was conse-
quently formed entirely from the territory severed from
Craven. Upon its organization, the stock in the Atlantic
and North Carolina railroad company held by Craven, and
its public debt, as required by section ten of the supplemen-
tary act of February 10th, 1872, were apportioned between
those counties. Acts 1871-'72, chaps. 132 and 182. Subse-
quently, on application of the inhabitants of Goose Creek
Island township, (a portion of the part of Beaufort which
had rejected annexation) the general assembly passed the
act of February 16th, 1874, and authorized the separation
and transfer when ratified by the qualified voters resident
on the island, and provided for an election to be held to de-
termine the popular will. Acts 1873-'74, ch. 152,
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The election was held, and the proposed transfer to Pam-
lico was approved and ratified. The act contains no provi-
sion in reference to the assumed indebtedness of the county
of Pamlico, and its corporate authorities have proceeded to
levy a tax upon the newly acquired territory as upon the
rest of the county to meet its general liabilities. The action
is brought on behalf of the tax-payers of Goose Creek Island
1o resirain the collection of any taxes levied upon them or
their property therein, to meet other than the current and
ordinary expense of county government, and especially the
indebtedness transferred from Craven.

It is manifest that the adverse vote of the electors, in that
part of Beaufort originally included in the boundaries of
the proposed new county, finally disposed of the question
of its severance and transfer and rendered the act in this
regard nugafory and inoperative for any fature purpose
without the aid of further legislation. It is equally clear
that the transfer of Goose Creck Island made dependent on,
and being approved by, the inhabitants entitled to vote, in
the absence of any authoritative declaration of the legisla-
tive will on the subject, must be determined upon general
principles and well settled usages prevailing in such cases.

In the case of Com’rs of Curvituck v. Com’rs of Dare, 79 N.
C., 565, the court cites with approval the doctrine laid down
in 1 Dill. Mun. Corp., §123, and in support of which many
authorities are referred to in these words: “So in Massa-
chusetts it has been held that if a new corporation is created
out of the territory of an old corporation, or if part of its ter-
ritory or inhabitants 4s annexed to another corporation, unless
some provision is made in the act respecting the property
and existing liabilities of the old corporation, the latter will
be entitled to all the property and be solely answerable for
all the liabilities.”

Thus as the transferred territory loses all claim to share
in the property belonging to the corporation from which it
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is taken, and is relieved of the indebtedness resting upon
the latter, so it incurs the liabilities and shares in the prop-
erty of the corporation to which itis attached, and is equally
subject to assessment and taxation for that purpose. Nor
is the validity of legislation followed by such consequences
dependent upon the will and assent of any of the people to
be affected by it, but rests in the sound discretion of the law
making power.

“ Not only (we quote from the same author) may the leg-
islature originally fix the limits of the corporation, but it
may, unless specially restrained in the constitution, subse-
quenily annex, or authorize the annexation of, contiguous
or other territory, and this without the consent, and even
against the remonstrance of the majority of the persons re-
siding in the corporation or on the annexed territory. And
it is no constitutional objection to the exercise of this power
of compulsory annexation, that the property thus brought with-
in the corporate limits will be subject to taxation to discharge a pre-
existing indebledness, since this is a matter which, in the ab-
sence of special constitutional restriction, belongs wholly to
the legislature to determine.”

So in Manlyv. City of Raleigh, 4 Jones Eq., 370, the plain-
tiffs residing in the territory embraced in the act enlarging
the boundaries of the city, songht relief from the “burdens
which had accumulated in the shape of a debt and to the
onerous taxes” incident to the city government, whieh they
would incur by the annexation, and it was declared that the
bill showed no equity and it was dismissed. “To establish
a county or incorporate a town is a legislative act,” say the
court, and “ consequently the general assembly may exer-
cise this power whenever and in such manner, asin its
opinion the public good will thereby be promoted, unless
the time, manner or other circumstances of the act violates
some provision of the constitution.” And again: “The
general assembly has power to incorporate a town, or to ex-
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fend or centract the limits of one already incorporated, when-
ever, in its opinion, public policy requires it to be done.”

If the personal property removed from one county to an-
other by the owner, or territory withdrawn from the juris-
diction of one taxing power and placed under that of an-
other with defined territorial limits in which they are in-
cluded, does not become liable to the burdens of its publicin-
debtedness and to an assessment thersfor, it would escape
the obligations of both—a resalt neither in itself equitable,
nor just to others, nor permitted by the law. The plaiutiffs
can derive no support to their claim of exemption from the
decision in Currituck v. Dare, supra, since the liability of all
the taxable property in the county of Dare, as constituted,
to assessment to meet its obligations is recognized, while so
much as is taken from Currituck by the express terms of the
enactment is additionally charged with its ratable share of
the debt of the latter incurred for internal improvement.

If no direct equivalent or consideration of pecuniary value
was received by the inhabitants of Goose Creek Island for
this legal assumption of the debt of Pamlico, it would in ne
manner change the consequences of its becoming part of the
county, and yet those inhabitants acquire the advantages
and privileges possessed by others resident in the county,
and among them the use of the public buildings, perhaps
erected from the proceeds of former tax-levies, and whatever
may be the value of the assigned railrecad stock, a participa-
tion in the benefits of that fund. The liability, however, as
we have said, does not spring from considerations of this
kind, but is the natural and legal result of annexation itself.
The plaintiffs have no equity in their claim for exemption
from taxes properly imposed upon others, and the injunc-
tion ought to have been refused. There was error in the
order for its issue and it must be reversed. Let this be cer-
tified.

Error. Reversed.
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ISAAC B. HAWLEY, Trustee v. THE MAYOR AND COMMIS-
SIONERS OF FAYETTEVILLE.

Demand of Payment— Parties.

1. The presentation of a claim against a municipal corporation to its offi-
cers and fiscal agents is, substantially, a demand upon them to do what
they rightfully can to provide the means of payment.

2. It is not the duty of a creditor of such a corporation to ask that a tax
be levied to satisty his claim. Payment of what is due him is all that
he can properly ask.

3. Under the act of 1879, ch. 66, § 2, the finance eommittee of the town
of Fayetteville is not a necessary party to a suit against such corpora-
tion on bonds of its issue.

{GQooch v. Gregory, 65 N. C., 1425 Lutterloh v. Com’rs of Cumberlund, Ib.,
403 5 Alexander v. Com’rs of McDowell, 67 N, C., 330; McLendon v.
Com’rs of Anson, 71 N. C., 88, cited and approved.)

Crvir. Acriox, tried at Fall Term, 1879, of CUMBERLAND
Superior Court, before Seymour, J.

This action was brought to recover the amount of certain
bonds issued by the defendant corporation. Judgment was
rendered in favor of the plaintiff, and a writ of mandamus
ordered to issue commanding defendants to levy a sufficient
tax at the time allowed by law for the purpose of paying
the debt, and the defendants appealed. The exceptions are
embodied in the opinion.

Messrs. B. Fuller and W. W. Fuller, for plaintift :

As to the demand, see dlexander v. Com’rs, 67 N. C., 830 ;
MeLendon v. Com’rs, 71 N. C., 88 ; Wharton v. Com’rs, at this
term. Asto objection that bonds should have been pre-
sented to the commissioners for auditing, Walker v. White-
head, 16 Wall, 314; White v. Hart, 13 Wall,, 646; 8 Wheat.,
76. Finance committee not a necessary party. The levying
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of taxes need not be sanctioned by such committee. Wein-
stein v. Com’rs, 71 N. C., 535.

Mr. N. W. Ray, for defendants:

The manner of proceeding in the collection of debts against
a municipal corporation is plainly laid down in Jones v.
Com'rs, 73 N. C., 182, and cases there cited. There must be
a demand of the board that they audit the claim, then upon
treasurer for payment. No such demand made in our case.
Finance committee a necessary party. Act 1879, ch. 66, p.
674.

Syira, C. J. The plaintiff holds four bonds executed by
the defendant corporation, on the 25th day of February,
1856, and maturing at twenty years, each in the sum of five
hundred dollars with eight unpaid coupons belonging there-
to, of fifteen dollars each, for semi-annual interest, and seeks
in this action to recover judgment thereon and enforce pay-
ment by the levy of a sufficient tax for that purpose. After
the maturity of the bonds, they were presented and payment
demanded both of the treasurer of the town and of the mayor
and commissioners, and upon their refusal the suit was in-
stituted. The defendant resists the recovery upon several
grounds:

1. It is not averred in the complaint, nor shown at the
trial, that the claims were presented to the mayor as direct-
ed by the act of March 22d, 1875, and the auditing thereof
refused.

It is only necessary to say in answer to this objection that
the presentation of the bonds and coupons both to the debtor
corporation and the treasurer, was in legal effect a demand
of what either could rightfully do in providing the means
of payment, and was a substantial compliance with the law.
The act requires claims already due to be presented before
the first day of January, 1877, and those which are not due,
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within two years after maturity, or they “shall be forever
barred from recovery,” and the present action instituted on
the 10th of May, 1876, is entirely outside of its penal opera-
tion.

2. The second objection is, that there was no express re-
quirement of the debtor to levy the tax. The objection is
without force. Payment of what was due him was all the
creditor could properly ask, and in case of default, the writ
of mandamus is his appropriate and only remedy. Gooch v.
Gregory, 65 N. C., 142; Luiterloh v. Com’rs of Cumberland,
Ibid., 403; Alexander v. Com’rs of McDowell, 67 N. C,, 350;
MeLendon v. Com'rs of Anson, 71 N. C., 38.

3. The last objection is, that the finance committee are a
necessary party in order to the plaintiff’s relief, inasmuch
as under the act of March 10th, 1879, amending the charter
of the town, their concurrence is required in any taxation
imposed by the corporate authorities. Acts 1879, ch. 66, § 2.

The right to levy taxes resides in the defendant, the mayor
and commissioners only, although any measure of assess-
ment adopted must be sanctioned and approved by this
committee before it can be enforced. The mandate should,
therefore, be directed to the defendant and be executed in-
dependently of the restriction upon its former powers, if
necessary to mest the debt. It must be, moreover, assumed
that the committee will not withhold its assent to any just
and reasonable scheme of taxation to discharge a public ob-
ligation, prepared in compliance with a judicial order. The
defendant must obey the command and exercisethe anthority
conferred by law upon it, and hence is the proper party to
whom the writ should be addressed.

No error. Affirmed.
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JOHN TAYLOR v. GEORGE HARRIS.
Service of Summons— Computation of Time.

In computing the ten days before the beginning of a term required for
the service of a stumons, it is a rule, settled by long practice, to in-
clude the day of service and exclude the return day, or ¢ converso,

{Drake v. Fletcher, 5 Jones, 410, cited and approved.)

Civir Actiow, tried at Spring Term, 1879, of NEw Hax-
ovER Superior Court, before Seymour, J.

The action was brought to fall term, 1878, which began
on Monday the 2d day of December, 1878. The summons
was served on Thursday the 21st day of November, 1873 ;
and the defendant contended that the summons was not
served ten days before said term, and that the spring
term was therefore the appearance term.  The court
held that the service was in time for fall term, 1878, and
raled the defendant to trial, to which he excepted. The
jury returned a verdict for plaintiff, unon which judgment
was rendered, and the defendant ap;ealed.

Messrs. Juntus Davis and 4. T & J. London, for plaintiff.
Mr. J. D. Bellamy, jr., for defendant.

AsuEg, J, In computing the time required by law for a
summons to be served before the beginning of a term of
the superior court, we must be governed not by the Code of
Civil Procedure, whose provisions in regard to the service
and return of summons are not now in force, but by the act
of 1870-71, ch. 42, by which the Code has been suspended
in these and other particulars.

That act provides that “ the officer to whorm the summons
is addressed, shall note on it the day of delivery to him and
shall execute it at least ten days before the beginning of the



26 IN THE SUPREME COURT.

TAYLOR ». HARRIS.

term to which it is returnable, and shall return it on the
first day of the term.” This language, it will be seen, is
substantially the same with that of section 50, chapter 31,
of the Revised Code, which reads, “all writs, &c., shall, un-
less otherwise directed, be returned the first day of the term
to which the same shall be returnable, and shall be executed
at least ten days before the beginning of the term when re-
turnable to the superior court, and at least five days when
returnable to the county court.” So far as relates to writs
returnable to the county courts, this court in construing the
last mentioned act held that the service of a writ returnable
to the county court,on the Wednesday preceding the begin-
ning of a court, would be in time for that term. Drake v.
Fletcher, 5 Jones, 410.  Applving the same prineiple to writs
returnable to superior courts, their service on Friday, the
tenth day before court, would be in apt time for the next
court, and the two acts being so similar in language must
bear the same construction.

It has been the uniform construction, so far as we are in-
formed, put upon the act of 1777, ch. 115, which is the same
as section 50, chapter 31 of the Revised Code, requiring
writs to be issued ten days before the beginning of a term
of court, that the one day is inclusive and the other excla-
sive; and it has long been the practice to issue writs return-
able to the superior courts and have them served as late as
Friday the tenth day before court, and the fact that no ap-
peal has heretofore been brought to this court, founded on
an objection to such a practice, is proof of the concurrence
of the profession in the construction given to the act in
Drake v. Flelcher, supra.

No error. Affirmed.
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J. F. BOGGS v. JOHN D. DAVIS, Sheriff,
Justice’s Process— Failure to Retuirn— Amercement.

Under the act of 1874-'75, ch. 33, a justice of the peace has no power to
amerce the sheriff of a county other than that in which he hold his
court, for failure to make due return to process issued by such justice.
He can only amerce the sheriff of his county when he fails to perform
the duties imposed by that act.

MortroN for a Judgment nisi against a sheriff for failing
to execute and make due return of a summons, heard on

appeal at Fall Term, 1879, of Onsrow Superior Court, be-
fore Eure, J.
The facts necessary to an understanding of the opinion

are as follows: The plaintiff brought an action in a jus-
tice’s court against two defendants, one living in Onslow
and the other in Carteret county. It was alleged that the
summons sent by registered letter to the defendant sheriff
of Carteret (with his fee which was received) to be served
on the party residing in his county, was not served and re-
turned in due time, to the justice of the peace in Onslow
who issued the process. Thereupon a motion was made be_
fore the justice for judgment nisi, and on notice to show
cause, &c., the judgment was made absolute, and the de-
fendant appealed to the superior court. Upon the hearing,
His Honor reversed the judgment of the justice and the
plaintiff appealed.

Messrs. Green & Stevenson, for plaintiff.
Mr., A. Q. Hubbard, for defendant.

Asur, J. Before the act of 1874-'75, ch. 33, no court had
the authority to amerce a sheriff except a court of record.
A justice of the peace had no such power. By reference to
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section 15 of chapter 106 of Battle’s Revisal, which before
the act 1874-'75, was the only authority for imposing a pen-
alty on a sheriff for not making due return of process, it
will be seen that the penalty of one hundred dollars is given
to the party aggrieved by order of the court, upon motion
and proof of delivery of the process, unless such sheritf can
show sufficient cause to the court at the next succesding
term after the order. The act refers to courts having regu-
lar terms, prescribed by law, and cannot be construed to
embrace the courts of justices which have no regular terms.
Such a power has never been claimed by or accorded to
justices of the peace until the act of 1874-'75. DBefore that
act the sheriff who failed to execute and make due return
of process issued to himm by a justice of the peace might
have been sued by the party aggrieved if he had sustained
any special damage in consequence of his default, or per-
haps he might have subjected himself to a criminal prose-
cution for a neglect of duty. But he could not be amerced
by a justice whose authority was often defied and sometimes
treated with contempt by sheriffs who were hard to under-
stand, why it was chat they were called upon to discharge
duties that peculiarly belonged to the constables. In con-
sequence, the processes issued by justices were often neither
served nor returned, and to remedy this mischief the act of
1874-"75 was passed, which provides “that any sheriff by
himself or his lawful deputies, and every constable shall
execute all writs and other process, to him legally issued or
directed from a justice’s court within his county and make
due return thereof under the penalty of forfeiting one hun-
dred dollars for each neglect or refusal, when such process
shall be delivered to him, ten days before the return thereof,
to be paid to the party aggrieved by the order of said court,
upon motion and proof of delivery, unless such sheriff or con-
stable can show sufficient cause to the courtat a day within
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three months from the date of the entry of judgment nisi, of
which the said officer shall be duly notified.”

But our case does not fall within the purview of this act.
It says “shall execute all writs and other process to him
legally issued and directed from a justice’s court within his
county.”  Whether these words italicised were put into the
act by design or inadvertence it is needless to inquire. It
is so written, and being a penal statute it must be strictly
construed and cannot be enlarged by implication. A jus-
tice has no power by virtue of the act to amerce the sheriff
of a county, different from that in which he holds his court.
He can only amerce the sheriff of his own county when he
fails to perform the duties imposed by the act.

No error. Affirmed.

MARY E. ROBERTS v. W. P. ROBERTS and others.
Confirmatory Evidence—Declarations of deceased persons.

1. Proof that a witness made a statement in regard to the matter in dis-
pute consistent with that testified to on the trial, is admissible as con-
firmatory evidence,

™

. Upon an issue relating to the contents of a lost or destroyed deed, the
acts and declarations of a deceased person tending to show the extent
of his title under the deed and that by it an estate of inheritance pass-
ed, are inadmissible in evidence ; but may be received when they qual-
ify the possession, or are explanatory thereof.

3. Such declarations merely narrative of a past occurrence cannot be re_
ceived as proof of the existence of such occurrence.

{(Johnson v. Patterson, 2 Hawks, 183 ; Jones v. Jones, 80 N. C., 246 ; Bul-
linger v. Marshall, 70 N, C., 520; McRae v. Lawrence, 75 N, (., 289 ;
Hilliard v. Phillips, 81 N. C., 99, cited and approved,)

SrecIAL ProceepiNgs for Dower commenced in the Pro-
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bate Court, and tried at Fall Term, 1879, of CHOWAN Supe-
rior Court, before Gudger, J.

The facts appear in the opinion. The court below ren-
dered judgment for the plaintiff and the defendants ap-
pealed.

Mr. W. A. Moore, for plaintiff.
Messrs. Pruden & Shaw, Whedbee and E G. Haywood, for
defendants,

Smrrs, C. J. John Roberts in his life-time was in posses-
sion of a tract of land lying in Chowan county, conveyed to
him by his deceased father, Mills Roberts, and died in March,
1878, without issue, and leaving a will in which his per-
sonal property only is disposed of. The plaintiff. his widow
having dissented from the will brings this action against
the defendants, who are the mother and sisters and the is-
sue of a deceased sister of the testator, and also the children
and grand-children of the said Mills Roberts, and as such
the heirs-at-law of both, the husbands of such as are married
being also parties, to obtain an allotment of dower in her
husband’s lands and among them, the Long Lane farm, al-
leging a seizin of an estate in fee in him. The defendants
controvert this allegation and say that the deed from his
father conveyed to said John a life estate only in said farm,
and that the reversion descended from the said Mills to
them. The deed was never registered and has been destroy-
ed or lost, and the sole issue extracted from the pleadings
and submitted to the jury related to its contents and was in
these words: “Was John Roberts seized in fee simple of the
Long Lane farm and fishery during coverture with the
plaintiff?”

At the trial, H. A. Gilliam, a witness for the plaintiff, tes-
tified that he examined a deed from Mills to John Roberts
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for this land, dated, according to his recollection, in 1867,
and that in terms it conveyed an estate in fee,

In answer to this evidence, M. L. Eure, the father of the
infant defendants, was introduced by the defendants and
stated that he examined a deed from Mills to John Roberts,
exhibited to him by the latter shortly after his father's death,
and who said it had been shown to the witness Gilliam also,
dated as he remembers in 1857, and that the deed had 1o
words of inheritance and vested in the said John only an
estate for his life,

In this conflict of evidence between the two witnesses as
to the terms of the deed and its legal operation and effeat,
and to sustain the credit of the latter, the defendants pro-
posed to prove by another person that on the day when the
witness, lure, saw the deed, he made a statement of its pro-
visions conforming to his testimony now given. The evi-
dence was not admitted, and to this ruling the defendants
make their first exception.

While the witnesses assign different dates to the deed ex-
hibited to them, and if there were two different instruments
no repugnancy in their statements would exist, yet if the
deed shown to Eure by the testator was, as he then declared,
the same seen by Gilliam, in the absence of any evidence
that the Jatter had seen but one deed, the jury might well
infer the execution of a single conveyance by the original
owner, and hence the conflict in the evidence would arise.
This was a matter for the jury to pass on, and is sufficient
to let in the confirmatory evidence, if competent to be heard,
in sapport of the credit of the witness.

The admissibility of similar and concurring statements
previously made by a witness to sustain his assailed testi-
mony and strengthen confidence in the accuracy of his
memory and the truthfulness of his evidence, has been so
often declared in numerous cases before the court from John-
son v. Patterson, 2 Hawks, 183, decided in 1822, down to the
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recent case of Jones v. Jones, 80 N. C., 246, and the rule so
thoroughly settled and so often recognized and acted on, as
to muke a citation of authorities entirely needless. We do
not propose now to review them because in England and in
New York, and perhaps in other states this species of evi-
dence is received under restrictions and modifications not
recognized in this state.  We will only say that in Bullinger
v. Marshall, 70 N. C., 520, as in our case, the testimony of the
respective parties was in direct conflict, and to corroborate
that of the plaintiff, he was allowed to show correspondent
representations made shortly after the facts occurred, and
Prarson, C. J., says: “We concur with His Honor in the
opinion that this testimony was admissible. Before the late
statute by which parties to an action are made competent as
witnesses, it was a seftled rule of evidence that when o witness
was impeached, he might be corroborated by proving that soon
after the matter occurred, he made the sume statement in regard to
it. See also McRae v. Lawrence, 75 N. C,, 289, and Jones v,
Jones, supra. There is, therefore, error in the rejection of
this evidence, which entitles the defendants to a venire de
NOVO.

The second exception of the defendants is to the receiving
in evidence the acts and declarations of the testator while
in possession of the land, tending to show the nature and
extent of his title under the deed, and that by it an estate
in fee passed. The exception must be sustained. The acts
and declarations accompanying possession in disparage-
ment of the declarant’s title or otherwise qualifying his pos-
session are received as part of the res gestee. But when de-
clarations, offered in evidence, are merely narrative of a past
occurrence, they cannot be received as proof of the existence
of such occurrence.” 1 Greenl. Ev,, §§ 109, 110.

The conduct and declarations of the testator were offered,
upon an issue relating solely fo the contents of a lost or de-
stroyed deed, and in enlargement of his own estate, and to
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this end in proof of a pre-existing fact not connected with
or explanatory of his possession. Moreover they tend to
show not so much the words contained in the conveying
instruments, as his own conception of their legal effect. The
evidence was incompetent for any such purpose.

In the recent case of Hilliard v. Phillips, 81 N.,C., 99, the
declarations of the bargainor who remained in possession
after executing a deed absolute in form to his brother, ex-
ercising acts of ownership as before, that the deed was fraud-
ulent were held competent to prove fraud in the making of
the deed, and a continuous fraudulent possession under it. The
doctrine thus declared does not embrace such evidence as
was admitted in the present case. There is error also in
receiving it. We therefore declare there is error, and there
must be another trial, and it is so ordered. This will be
certified.

Error. Venire de novo.

IRVIN MELVIN and others v. J. J. BULLARD and wife.
Bvidence— Declarations— Advancement— Estoppel.

1. The declarations of a deceased ancestor made after the execution of
a deed and while his son, the grantee, was in possession of the land
conveyed, are not admissible to prove the consideration of the deed.
They are competent only when in explanation of the act of possession
or in disparagement of the declarant’s title.

2. Whether a donation by a parent to a child is an advancement, de-
pends upon the intention of the donor, as shown by the instrument of
transfer or other proof.

3. In a partition proceeding between heirs at law, the plaintiff claimeda
share as tenant in common, and defendants deny the same, alleging
that he had been ** advanced in land ** equal in value to their respect-

3
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ive interests; and it appeaved that the ancestor during his life time
had conveyed to plaintiff, his son, a tract of land by deed of bargain
and sale (reciting a consideration of $400) and accepted from the son a
note in payment of a full consideration therefor, the transaction being
in pursuance of an arrangement between the parties to free the son
from liability to account for the land in estimating his share of the
estate 3 Held, not to be an advancement.

1. Held further, that the subsequent surrender of the note by the parent
to the son, with a view to carry out the original understanding, was
not an advancement of the value of the note.

5. Verbal statements made by a tenant in common that he will claim no
part of the land in controversy, do not operate an estoppel against a
subsequent assertion of his right.,

(James v. James, 76 N. C., 331 ; Bradsher v. Cannady, Id., 4455 Bridgers
v. Hutchings, 11 Ired., 68, Hanner v. Winburn, 7 Ired. Eq., 14%;
Holmes v. Crowell, 73 N. C., 613; Fzum v. Cogdell, 74 N, C., 139;
Mason v. Williams, 66 N. C,, 564, cited, commented on and approved./

Sprcrar ProceepinG for Partition of Land commenced
in the probate court, and tried at Fall Term, 1879, of Cox-
BERLAND Superior Court, before Seymour, J.

The facts appear in the opinion. Verdict for plaintiffs,
judgment, appeal by defendants.

Mr. B. Fuller, for plaintiffs:

Cited and commented on James v. James, 76 N. C., 331 ;
Bradsher v. Cannady, Id., 445 ; Wilkinson v. Wilkinson, 2 Dev.,
Eq., 376.

Messrs. Guthrie & Carr, for defendants :

Whether a gift is an advancement or not, depends upon
the intention of the parent at the very time the gift is made.
Osgood v. Breed’s Heirs, 17 Mass., 857 ; Riddle's Estate, 19
Penn., 431. Every gift of a substantial character (education
and maintenance excepted) is by Rule 3, chapter 36, of Bat-
tle’s Revisal, an advancement, unless it appears at the time
of making it, the parent intended it should not be such. The
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controlling idea in Rule 3 isto secure equality. Jolnston
v. Johnston, 4 Ired. Eq., 9; Headen v. Headen, 7 Ired. Eq.,
159. See also especially Bridgers v. Hutchings, 11 Ired., 68 ;
Hanner v. Winburn, 7 Ired. Eq., 142. And as to the ques-
tion of estoppel in pais, see Bigelow on Estoppel 430.

Sayrra, C. J. The plaintiffs allege that they are tenants
in common with the feme defendant, their sister, of the four
several parcels of land descended from their intestate father,
Robert Melvin, and described in their complaint, each being
entitled to one-fourth part thereof, and they demand parti-
tion and an assignment of their respective shares in sever-
alty. The defendants deny the tenancy of the plaintiff,
Irvin Melvin, and aver that he was advanced by a convey-
ance made by the intestate in his life time of real estate
equal in value to one-third of that proposed to be divided,
and isthereby excluded from any share in the said inherited
lands, and has waived all right thereto. To determine
the matters of defence, certain issues were framed and trans-
mitted to the superior court for trial, the substance of which,
without needless verbiage, is embodied in the following:

1. Is the plaintiff, Irvin, a tenant in common with the
others, his sisters, in the said descended lands?

2. Did Robert Melvin, their father, in his life time, settle
upon or advance to said Irvin the real estate described in
the answer ?

3. Has the said Irvin waived or abandoned all claim to
share with the other heirs in the descended lands aforesaid ?

Upon the trial the defendants introduced a deed from the
intestate to said Irvin, reciting a consideration of four hun-
dred dollars paid by the latter and conveying the tract of
Iand set out in the answer, and to show this to be a gift and
an advancement, proved by a witness, Howard Smith, that
he was consulted by said Irvin previous to the making the
conveyance as to the effects of a deed in form, a gift, or a
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bargain and sale, and advised said Irvin that land conveyed
by bargain and sale would not have to be accounted for,
while as a gift it would; and suggested to him that money
should pass between them as the consideration, or a note
given for the amount, and either could be afterwards re-
turned to him.

The defendants offered to prove declarations of the intes-
tate, subsequent to the execution of the deed and while his
son was in possession, as to the consideration of it, and this
evidence on objection was ruled out.

Tt was proved that at a division among the three sisters
the said Irvin was present, made no objection, and said he
should eclaim no part of the land. Similar and repeated
declarations of said Irvin, to the same import, were proved
by different witnesses for the defendant.

The plaintiffs offered testimony tending to prove the pay-
ment of a full consideration for the land, and a witness
present at the delivery of the deed saw a note therefor
passed from the son to the father.

Upon this showing His Honor intimated an opinion that
the defendants’ evidence tended to prove that if no consid-
eration of value passed between the parties it was in conse-
quence of an arrangement between them by which the
transaction was to be treated, as in form it was, a bargain
and sale and not a gift; and in such event the land would
not have to be accounted for.

The defendants’ counsel then insisted that, in that aspect
of the case, the surrendered note would be an advancement
in personalty. To this suggestion His Honor replied that
if the return of his note to the son was part of the arrange-
ment by which theland was to be given, so that in form the
deed would upon its face purport to be for a valuable con-
sideration, while in truth it was a gift, the return of the
note to the maker, in pursuance of the common understand-
ing, would not be in law an advancement. The jury under
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these instructions found the issues for the plaintiffs. The
several exceptions presented on the record will in their
order be considered and disposed of:

1. The defendants except to the rejection of the declara-
tions of the intestate asto the consideration of the deed,
made after its execution. The reasons assigned for the ex-
clusion by the court are two-fold: first, because they are
offered “as a narrative of a past fact,” and are hearsay merely ;
secondly, they do not proceed from a person in possession,
and are not therefore connected with a possession to qualify
or explain it. The ruling of the court is correct, and there
is no ground upon which the evidence could be admitted.
The incompetency of a party who has conveyed property
and delivered the possession to impeach his own deed or to
impair its force and efficiency by Lis own subsequent words
or acts, is a rule of evidence too well established to need ar-
gument or authority in its support. When they accom-
pany a retained possession, they are admitted only as ex-
planatory of the act of possession or in disparagement of the
defendant’s title and not to prove the existence of an antece-
dent occurrence, as is pointed out in the opinion in Roberis
v. Roberts, ante 29.

2. The defendants object to the instruction given to the
jury, upon the supposed findings of fact by them, as to the
operation of the deed as a gift and an advancement. We
see no error in this statement of the law. While a gift in
form raises the presumption of an intent that the donee of
any considerable portion of the parent’s estate shall account
therefor in a settlement with the heirs and distributees after
his death, while a bargain and sale does not, it is clear that
if at the time of the conveyance by either mode the parent
did not intend it should operate as an advancement, and
this intent appears in the instrument by which the transfer
is effected, or from the facts of the transaction, or is shown
by other proof, the property so conveyed is not an advance-
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ment, nor its value to be accounted for afterwards. The in-
tention of the donor controls and gives character fo his
donation, and it is his indisputable right in his life time as
well as at his death, to dispose of his estate among his chil-
dren and to bestow it in unequal proportions among them
orto exclude them altogether, if he shall so elect.

In Jumes v. James, 76 N. O, 331, the intestate had con-
veyed certain personal property by deed of gift to a child,
declaring therein that i was intended to be an absolute
gift and not an advancement; it was held that the dunee
was not required to account, and Prarsox, C. J, uses this
language: “The doctrine of advancements is based on the
idea that parents are presumed to intend, in the absence of
a will, an equality of partition among the children; hence
a gift of property or money to a child is prima facie an ad-
vancement, that is, property or money paid in anticipation
of distribution of his estate; but surely this presnmption
may be rebuited by an express declaration in the deed of
gift, that it is not intended to be an advancement, but 1s in-
tended to be an absolute gift.” S»in the case of Bradsher
v. Cannady, Ibid., 445, Ropyax, J, says: “A pavent may
give his child property instead of advancing it to him.
Whether a gift is an advancement or not depends on the in-
tention of the parent at the time the g¢ift is wmade.” And he
proceeds: “In the absence of direct evidence of the iuten-
tion at that time, it must be inferred from the nature of the
gift and the circumstances under which it was made.” It
is thus manifest that the intestate’s intention impresses upon
the transaction its true legal character, and the jury were
well warranted in finding that intention in the form of the
convevance and in the facts preceding and attending ite
execution, as disclosed by the defendants’ own witnesses,
under the directions of the court as to the law sapplicable
thereto,
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3. The counsel further insisted, and presses the argument
before us, that the transaction is in form and effect a sale,
and that the surrender of the note is an advancement of its
value as personalty, and relies upon Bridgers v. Huichings,
11 Ired., 68, and Hunner v. Winburn, 7 Ired.,, Eq., 142, The
principle decided in those cases does not apply to the facts
of this, nor to the ruling of the court thereon. The instrue-
tion is in effect this: If the original understanding of the
parties contemplated the giving and subsequent surrender
of the note as the consummation of the matter and as a
means of freeing the donee from liability to aceount for the
land, it would not be an advancement of the value of the
note.  We fully concurin the correctness of this ruling and
the ground on which it is placed. But a sufficient answer
to the objection iz that the defendants allege an advance-
ment in lond and no other, and the issue is confined to that
inquiry alone. No amendment was asked to present the
question of an advancement of personal estate, nor issue to
correspond with it, and hence the matter was wholly outside
the controversy. Furthermore, the condition of the intes-
tate’s personal estate is not ascertained, and it is only when
thie zift to a child exceeds his sharve in that fund that the
excess is transferred and its value charged in the division
of the real estate among the heirs. Bat. Rev,, ch. 36, rule 2.

4. The defendants urge also that the conduct and repeated
dizclaimers of the plaintiff, Irvin Melvin, are an estoppel,
anrid forbid his assertion to any right or interest in the in-
heritance. This evidence was received and may have been
admissible as bearing upon the question of the donor’s in-
tent and the character impressed upon his conveyance.
It certainly was incompetent to create an estoppel and
cransfer an estate in the land. There is no element of an
estoppel in the facts testified to as defined by Reapg, J, in
Holmes v. Crowell, 73 N. C., 613, and approved in Feum v,
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Cogdell, 74 N. C,, 139. See also Mason v. Williams, 66 N.
C., b64.

Mere words, however often uttered, do not convey an in-
terest in land or extinguish a legal right thereto, unless
when another, acting upon the representations, has been
induced to part with something of value, or assumed obli-
gations, and it would be a fraud upon him to allow the
party afterwards to assert a claim or title to his injury.
Such is not the present case.

No error. Affirmed.

JEMIMA MASON v. J. J. PELLETIER.
Rescinding Deed— Evidence— Practice.

1. Where an act is performed, even though it be not tainted with ille-
gality or fraud, in igmorance or mistake of facts material to its opera-
tion, such act will be set aside in equity, @ fortiori should such relief
be afforded where one who was a near neighbor and regarded as a par-
ticular friend to the grantor obtained from an old, infirm and ignorant
widow a deed for a tract of land by unéruly stating to her that the su-
preme court had decided adversely to her interest an action for such
land.

2. It is improper to read to the jury, as evidence on the trial of a cause,
a statement of the facts of another case between privies in estate of the
litigants, as found in the reports of the supreme court; but where such
impropriety is promptly checked and reprobated by the judge, the
party cast will not be entitled to a new trial, unless he can show that
he was prejudiced by such incipient wrong before the interposition by
the court, The same observations will apply to an unsuccessful at-
tempt to put in evidence a plat of the land of which a reconveyance
is sought.

(Utley v. Foy, 70 N. C., 303 ; Rush v. Steamboat Co., 67 N. C., 47, cited
and approved.)
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Crvir ActioN for Cancellation of a Deed, tried at Fall
Term, 1876, of CaArTERET Superior Court, before McKoy, J.

The facts are reported in Hill v. Mason, T Jones, 551 ; Mau-
son v. Pelletier, 77 N. C, 52, and 80 N. C,,66. Judgment be-
low in favor of the plaintiff, from which the defendant ap-
pealed.

Messrs. Green & Stevenson and Gilliam & Gatling, for plain-
tiff.
Messrs. H. R. Bryan and A. G. Hubbard, for defendant.

Dirrarp, J. This was an action for the cancellation of a
deed made by the plaintiff to defendant, and for a recon-
veyance of the land therein described on the ground of its
procurement by the false and frandulent representations by
the defendant of a fact in regard to the final result of a suit
by Edward Iill under whom defendant claims against Mat-
thew Mason under whom the plaintiff claims. From the
judgment in the superior court, an appeal was taken to this
court, and on consideration of the same here, the judgment
of the court below was reversed and a new trial ordered as
reported in 77 N. C,, 52.

Subsequently to the reversal of the judgment aforesaid, a
petition was presented to rehear the judgment of this court
on the error assigned that the new trial was granted because
there was no proof of the falsity of the representations made
by the defendant, whereas thie decision of the case of Hill v.
Mason was averred in the complaint and admitted in the
answer to have been in favor of Mason, and on the hearing
of said petition the judgment of this court was set aside and
the cause ordered to be reinstated on the docket of this court
to be heard as on theoriginal appeal. See Mason v. Pelletier,
80 N. C., 66. And now the cause comes on to be heard on
the error assigned on the record proper and the accompany-
ing case sent up to this court.
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The case wmade by the complaint filed is that many years
ago Iidward Hill sued Matthew Mason for a tract of land,
of which that in controversy in the preszent action is a part,
and at or just before the final determination of the suit they
both died, the said Mason having devised the land in liti-
gation to the plaintiff who was his widow, and the said Hill
having contracted to convey the same tract to the defendant
in case he should establish his title. That the suit was pros-
eculed to a final decision in the supreme court, wherein it
was settled that the land in dispute was the property of
Matthew Mason. See Hill v. Mason, 7 Jones, 551. That af-
ter the determination in this court and when both Mason
and Hill were dead, the defendant falsely and fraudulently
represented to the plaintiff that the resalt of the action was
in favor of Hill, and that he was entitled to the land under
him, and threatened her with a suit to turn her out, but
would compromise and finally adjust the whole matter by
conveying to plaintiff and thereby confirming her title to a
part of the tract provided she would convey to him a certain
other prescribed part of the same land.

The complaint avers that the plaintiff being old and in-
firin and ignorant of any decision made of the suit between
Hill and her husband, and confiding in the truth of the
representations of the defendaut, who was a near neighbor
and regarded as a friend of the family, assented to the prop-
osition made to her, and she accordingly accepted a deed
from the defendant for that part of her own land called the
Marsh Lands, and conveyed to defendant hier right and title
to another part of her own lands which forms the subject
matter of the present action.

Upon the trial in the court below, His Honor submitted
to the jury the issue,—“was the deed, executed by Jemima
Mason to J. J. Pelletier on the 1st day of January, 1869,
procured by fraud and by fraudulent representations made
by the defendant,” and the jury, on the evidence introduced,
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and under the charge of the court as to the law, responded
in the affirmative, and from the judgment on the verdict
and the other facts admitted and not denied in the answer,
providing for a cancellation of the deed of plaintiff to de-
fendant and a reconveyance of the title, the appeal is taken.

It is a general rule that equity never takes jurisdiction to
grant relief against a transaction or contract executed, ex-
cept on the ground of accident, mistake or fraud. 1 Story
Eq., §§ 161, 439. Under the head of a mistake of fact, the
rule is that an act done or carried on, though not tainted
with illegality or fraud, in ignorance cr mistake of facts
material to its operation will be set aside in a court of equity.
Adams Iiq. 188, and 1 Story Eq. § 140 ¢t seq.

In this cace the iguorance of the plaintiff of how the suit
of Hill v. Mason had been decided is alleged and not denied
by the defendant, and besides is self-evident from the nature
of the transaction itself. It is impossible to believe that
plaintiff knew that the decision of the suit had been in
favor of Mason, her husband. If she had known that the
settlement of the suit had been favorable to her husband,
and that her title to the land under the will of her husband
was thereby established, she never would have been guilty
of the folly of accepting a deed from defendant and making
one to defendant, under defendant’s proposed compromise,
for portions of the tract of land which by the decision of
the court was all her own.

Besides the ignorance of the plaintiff of the true situation
of the case of Hill v. Mason, the defendant denies in his an-
swer that he ever told plaintiff that the action had been de-
cided against Mason, and the jury, in their response to the
issue submitted to them, in effect find that he did tell her
so, and that by his fraudulent representations defendant had
procured the plaintiff to execute the deed to him, and that de-
fendant knew that his representation as to the result of the
suit between Hill and Mason was false, is shown forth by the
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admission in defendant’s answer of the first and second alle-
gations of the complaint, wherein the plaintiff alleges the
true result of the suit to have been in favor of Mason and
not of Hill.

Applying the principle of law above stated under the
facts as found by the jury and not denied, and admitted in
the pleadings, this case is entitled to relief on the ground of
both mistake and fraud, and warranted the judgment of
rescission and reconveyance pronounced by the court below,
unless there be error in the exceptions taken in the progress
of the trial, of which we will now consider in their order:

1. Tt is complained that in the course of the trial, plain-
tiff’s counsel read in the hearing of the jury a portion of the
case of Hill v. Mason, as reported in 7 Jones 551, and that
defendant thereby was prejudiced. From the statement of
the appeal, it appears that on objection by defendant the
court interposed and told the counsel that the book was not
evidence in the cause and was not relevant to the cause on
trial, and by these remarks of His Honor, then and there
made, the jury were sufficiently guarded against the consid-
eration of the book as evidence, and it is not seen how the
defendant in anywise suffered any injury. If defendant
was in any manner prejudiced by the reading from the
printed report of the decision before it was stopped by His
Honor, it was the duty of the defendant in the making out
of the case of appeal to have pointed out, and wherein Iie
was injured, and it not appearing how or in what manner
the defendant was or could have been prejudiced, it is to be
intended in support of the verdict and judgment that he
was not prejudiced. Utley v. Foy, 70 N. C,, 303; Rush v.
Steamboat Co., 67 N. C., 47.

2. During the trial the plaintiff’s counsel handed to the
jury a copy of the plat used in the case of Hill v. Mason,
and on objection by defendant His Honor remarked that the
plat was immadterial to the issue, and the case of appeal states
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that nothing more was said about it until after verdict. The
plat was evidently immaterial as remarked by His Honor.
The only issue then being tried was as to certain false and
fraudulent representations by. defendant, and the plat had
no connection whatever with the investigation and decision
the jury were to make.

From the interposition and remark of the judge as to the
immateriality of the plat and from the statement in the case
of appeal that nothing more was said about it, it is to be
intended that no further use was made of it and regard had
to it by the jury, and if such intendment was not true, it
was the duty of the appellant to bring up his case so asto
show some probable injury to his cause. Utley v. Foy, and
cases supra.

It is therefore our opinion that the deed of the plaintiff
to the defendant as adjudged in the court below, was ob-
tained by fraud, and that the same be surrendered and can-
celed, and as the same may have been registered and there-
fore operative to have passed the title, the defendant will re-
convey to the plaintiff the title to the land in said deed
contained. On application the plaintiff may have process
for the delivery of possession of the land, and on service on
defendant of the process in this cause the defendant will re-
convey the land as ordered, or in default thereof leave will
be given the plaintiff to compel the same by the proper
proceedings in contempt.

No error. Affirmed.
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J. O. NELSON and others v. GEGRGE WIHITFIELD and others,

Evidence— Presumption of Regularity— Eelevancy— Declarations
against Interest—Hearsay— Demurrer to Evidence.

1. The fact that a will was found in a book kept by the clerk of the
court of pleas and guarter sessions. as required by law, is proper evi-
dence to go to the jury of the existence of the will of the supposed
testator and of its due probate and registration, (where the original
will and eourt records have been destroyed by five).

2, On the trial of an ifsue as to the existence of a will, it is competent to
show that a paper purporting to be such was publicly read at the fu-
neral of the alleged testator, in the presence of the heirs at law, who
afterwards assert that their ancestor died intestate.

&

Declarations of persons in possession of Jand, characterizing their
possession, are admissible in evidence, when made in disparagement of
their title.

4, Tt is admissible to prove, as against an heir denying the existence of a
will, that a writing alleged to be such, was taken by one of the devisees
in the presence of the heir, from a tin box containing other valuables,
and read over in the presence of the heir.

5, The foregoing testimony is not obnoxious to the objections which
apply to *‘hearsay.”

6. Upon a demurrer to parol evidence, when the same is loose and inde-

terminate, or circumstantial, the court will not compel the adverse

party to join in the demurrer, unless the other party will distinetly
admit upon the record every fact and conclusion which the evidence
offered conduces to prove.

(Yutes v. Yates, 76 N, C., 142; Kirby v. Mastin, 70 N, C., 540; Harreliv.
Hare, Id., 658 ; Mercer v. Wiggins, 74 N. C., 48, cited and approved.)

Sprciat. ProceepING heard on appeal at Fall Term, 1878
of Prrr Superior Court, before McKoy, J.

This is a petition for partition commenced before the clerk
of Pitt superior court. The plaintiffs allege that the feme
plaintiff and the defendants, George Whitfield and Mary
the wife of Robert Whitehurst, and some others, are the heirs
at law of one Benjamin Whitfield, who died intestate in Pitt
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county in the year 1840, seized and possessed of the land in
controversy ; that they are tenants in common, and they
pray that partition may be made of said land.

The defendants on the contrary say it is not trae that Ben-
jamin Whitfield died intestate, hut that he left a last will aud
testament which was duly admitted to probate in the court of
pleas and quarter sessions of Pitt connty soon after his death,
and was recorded 1u said court; that the original will with the
records of said court was destroved by fire, when the court
house was burned in the year 1858; and that the testator
devised the one half of said land in dispute to his wife, Tem-
perance Whitfield, until his son, Jesse T. Whitfield, should
come of age, and then to the said Jesse in fee ; and the other
half of suid land to the said Temperance during her life,
aud upon her death, to the said Jesse in fee.

The issue raised by the pleadings in the proceeding be-
fore the clerk was transmitted to the superior court to be
tried by a jury, when the jury were impaneled and the fol-
lowing issue submitted to them—* Did Benjamin Whitfield,
deceased, die leaving a last will and testament, and was the
same duly admitted to probate, by which will he devised
one half of the land whereof he died seized, ta.his wife, Tern-
perance, until Jesse T. Whitfield, his son, should come of
age, and the other half to his wife, Temperance, for life and
after her death to his son, Jesse T. Whitfield.”

There is no direct proof in the case that the court house,
with the records of the courts of the county, was burned.

On the part of the defendant, evidence was given by the
testimony of one Cherry, that he was present at the burial
of Benjamin Whitficld in the year 1840, being then twelve
or thirteen years old, and heard a paper twice publicly read
in the presence of the crowd there assembled, as thelast will
and testament of Benjamin Whitfield, which gave one-half
of his land to his wife until his son Jesse arrived at twenty-
one years of age, and then to Jesse in fee, and the other half
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to his wife during her life and then to the said Jesse in fee;
that the plaintiffs, Elizabeth and Artemisia, were presentin
the crowd, but did not know whether they heard the will
read or not; that he did not read the paper and knew noth-
ing of its contents except as he heard it read; that he had
heard Temperance, the widow of Benjamin Whitfield, while
in the possession of the land, say that she held under the
willof her husband. This portion of the witness’s testimony
was objected to, and the objection overruled. He further
testified that Jesse Whitfield became of age and married in
1853, and took possession of and cultivated one-half of the
land until he died, and his widow lived there until her mar-
riage; that then the guardian of the defendants, the child-
ren of Jesse, in 1859 took possession of that part and rented
it out until the death of Temperance, when he took posses-
sion of the whole and rented it out until the children be-
came of age, and they have held the possession ever since;
that Elizabeth lived with her mother until her marriage
with the plaintiff, Nelson, and Artemisia lived with her un-
til her death.

Henry Sheppard was next examined as a witness on the
part of the defendants, and testified that about the year 1857,
or 1858, (but was not certain) while clerk of the county court
« Pitt county he copied the will of Benjamin Whitfield

«om the will-book, but did not rermaember for whom it was

‘od, nor did he recollect anything of its contents.

_ne defendants then proved by Patience Manning, the
widow of Jesse Whitfield and mother of the defendants, that
she married Jesse Whitfield in December, 1853, and they
lived with Benjamin Whitfield’s widow until the following
July ; that Jesse built a house on a part of the land, and
they lived there; that in 1854, she heard what purported to
be Benjamin Whitfield’s will read by one Hopkins, and that
Temperance requested her to get the will from a tin box
where she found it among other papers and carried it to
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Hopkins who read it aloud in the presence of Temperance,
Artemisia and herself; that she has no knowledge of the
contents of the will, nor whether it had witnesses, nor by
whom it was signed, but she remembers that as she heard it
read, it disposed of the land as testified to by the witness
Cherry. This evidence was objected to, and objection over-
ruled.

One Gray Manning was then introduced and testified that
in February, 1877, he heard Artemisia, one of the plaintiffs,
tell his wife that it was reported that Elizabeth carried the
will away, but that it was not so, for she had carried it away
herself and had put it in a trunk from which 1t was stolen;
that Elizabeth had administered upon the estate of her
mother, Temperance, and that Artemisia could neitherread
nor write.

One Fred Bryan testified that he heard the paper read in
1858, and his recollection of its contents is substantially the
gsame as that of the witnesses, Cherry and Patience Manning.
This evidence was objected to, and objection overruled.

Defendants then proved by one Lee, that he became the
guardian of Jesse Whitfield’s children in the year 1859 ; the
land was then in two lots, having been divided between
Temperance and Jesse ; that in 1866, Temperance died, and
witness then took possession of the other part and rented it
out. The “division papers” having been spoken of, the
record of the partition between Temperance and Jesse was
intfoduced, but no objection made, further than that the
plaintiffs were not parties to the petition.

The plaintiffs then demurred ore tenus te the evidence that
had been adduced on the part of the defendants, and the
court declined to compel the defendants to join in the de-
murrer without their consent, which was not given. The
jury found the issue submitted to them in the affirmative.
The plaintiffs then moved for a writ of procedendo, non 0b-

4
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stante veredicto, which was refused and the plaintiffs ap-
pealed.

Hessrs. Qilliam & Gatling, for plaintiffs.
Mr. W. B. Rodmaon, for defendants.

Asmr, J. This case has been imperfectly made up. It is
remarkable that as all the evidence in the case is based apon
the fact that the vecords of Pitt county were destroyed by
fire, there is not a word of proof in the whole case that the
court house with the records had been destroyed by fire in
the year 1858. But from the pleadings, the character of the
exceptions to evidence, and the argument of counsel, we
must conclude that that fact was conceded.

At the date of the alleged execution of the will, the courts
of pleas and quarter sessions had jurisdiction of the probate
of wills, and were directed to order them to be recorded in
proper books kept for that purpose. Rev.Stat.,ch.123,§ 4.
They were to be recorded in these books after probate had.
The fact then that a will of Benjamin Whitfield was found
in a book kept by the clerk of the court of pleas and quarter
sessions in accordance with the requirements of law, is
prima facie evidence of the probate of the will.  Omnia pre-
sumuntur rite acta esse. There was evidence then to go to
the jury of the existence of the will of Benjamin Whitfield,
and that it had been duly proved and recorded. What were
its contents? The original having been destroyed admits
secondary evidence of its contents. And where secondary
evidence may he resorted to, it is a rule that the next best
evidence of which the subject is capable shall be adduced.
Greenl. Ev., §§ 82, 84 and notes.

The plaintiffs excepted to the evidence offered by defend-
ants as to the contents of the paper read at the burial of the
testator. As no copy of the will is shown to be in existence
we think there was no error in admitting that evidence.
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The paper was twice publicly read in the presence of the
crowd assembled to perform the last rites to the remains of
the deceased. It was read as the last will and testament of
the deceased. IIis daughters, Elizabeth and Artemisia, both
being in the crowd and being his heirs, must have felt some
curiosity to know what disposition their father had made
of his property, and would reasonably be expected to give
their attention to the reading of an instrument in which
they were so decply interested. It was just the occasion in
some sections of the country which the family of the de-
ceased and the neighbors impelled by curiosity embrace to
ascertain whether the deceased left a will, and if so, what
disposition he has made of the estate. It may be that the
person who read the paper was the custodian of the will, and
read it on the occasion to give information to all who might
feel an interest in its contents. It was publicly read where
the family of the deceased might have heard it, as his will,
and soen thereafter his will was admitted to probate. It was
some evidence, we think, fit to be left to the jury, whether
it was not the will which was admitted to probate.

The next exception taken by the plaintiffs to the evidence
was to the admissibility of the declarations of Temperance
Whitfield while in the possession of the land. There .was
no error in the ruling of the court upon this exception. It
is well settled that the declarations of persons in possession
of land, explanatory of the character of the possession, are
admissible in evidence, when in disparagement of their title.
1 Greenl. Ev., § 109 ; Yates v. Yates, 76 N. C., 142; Kirby v.
Mastin, 70 N. C,, 540. The evidence was pertinent as a cir-
cumstance tending to show a possession in conformity with
the provisions of the will as contended for by the defend-
ants.

The plaintiffs next excepted to the evidence offered by the
testimony of Patience Manning. She was directed in 1854
by Temperance Whitfield, after some conversation among
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the persons present, most reasonably to be supposed about
the will, to bring it from a tin box where it was found
among other papers, and it was read in the presence of Tem-
perance, Arternisia and herself. It was read as the will of
Benjamin Whitfield, and it contained a devise as alleged by
the defendants. This exception was properly overruled.
Temperance Whitfield being a devisee under the will of her
husband would be most likely to keep by her a copy of the
will as & muniment of her title, and its most natural place
of deposit for safe keeping would be a trunk or box with
her other valuable papers. It is reasonable to suppose that
this was a copy, as the original must be presumed to have
been filed with the clerk and destroyed by the fire. But it
is objected that there is no evidence of any but one copy,
that made by Sheppard. There may have been several
copies taken in the lapse of years intervening between the
probate of the will and the date mentioned by Sheppard.
And it is usual for an executor to procure a copy of the will
of his testator, at the time of proving the will, for reference
and guidance in the discharge of his duties under the will.
It is reasonable to conclude that Temperance knew the con-
tents of her husband’s will that had been admitted te pro-
bate, but it is not reasonable to suppose that claiming the
possession of the land under that will, she should preserve
among her papers an instrument purporting to be his will
which she knew was not his will. This most probably was
the copy referred to by Artemisia in 1877 in conversation
with the wife of the witness Gray Manning, which she said
had not been carried away by Elizabeth, bat by herself, and
put in a trunk from which it wasstolen. She wasliving with
her mother when she died, and Elizabeth administered upon-
her estate, and they both must have had access to her papers.
1t was not error in His Honor to overrule this exception,
There was some evidence to go to the jury that this paper
called the will of Benjamin Whitfield was a copy of that
instrument.
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There was also an exception to the testimony of Ired
Bryan, which was properly overruled. His testimony evi-
dently must have reference to the same paper as that testi-
fied to by Patience Manning.

It was objected in the argument that the defendants’ tes-
timony in regard to the contents of the will, was hearsay.
But we do not think it is obnoxious to that objection, any
more than is the proof of an examined copy of the record
in the usual way, by producing a witness who has compared
it with the original, or with what the officer or some other
person read as the contents of the record. It is not neces-
sary for the persons examining to exchange papers and
read them alternately both ways. Greenl. Ev., § 508.

The plaintiffs’ counsel referred to several authorities upon
the point of the competency of the evidence of the defend-
ants, to wit, Redfield on Wills, 848; Chisholm’s Heirs v. Bem,
7 Barr.; Davis v. Segourny, 8 Mete., and other decisions of
that class; but on examination of them they were cases
where lost wills were propounded for probate or sought to
be established in chancery for the purpose of making re-
cords of the lost documents, and thereby perpetuating the
evidence of their contents. In those cases the courts hold
that they should act with great caution, and the proof must
be strong, positive, and free from all doubt. But oursisa
case not for probate, but to prove the contents of a lost
record where secondary evidence is competent, and the best
evidence is admitted that is within the power of the party
offering the proof. Greene Ev., supra, and cases cited in
note. Harrell v. Hare, 70 N. C., 658 ; Mercer v. Wiggins, 74
N. C, 48; Gage v. Schroder, 73 111., 44.

After the court had overruled the exceptions taken by the
plaintiffs to the evidence offered by the defendants, they de-
murred ore fenus to the evidence adduced on the part of the
defence, and asked the judgment of the court upon the de-
murrer. His Honor refused to require the defendants to
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join in the demurrer and thereby withdraw the case from
the consideration of the jury, without their consent. A de-
murrer to evidence withdraws a case from the jury, aud it
is laid down in Tidd’s Practice, 865, that when the evidence
is in writing, or if parol, is certain, the adverse party will
be required to join in the demurrer; but when the pavol
evidence is loose and indeterminate or is circumstantial, he
will not be required so to do, unless the party demurring
will distinctly admit upon the record every fact and every
conclusion which the evidence offered conduces to prove.
This the plaintiffs declined to do, and there was no waiver
of the objection on the part of the defendants.

We admit the evidence offered on the part of the defend-
ants relating to the contents of the paper purporting to be
the will was slight, and taken by itself might not have been
sufficient to satisfy the jury of the contents; but it was some
evidence, and when taken in connection with the facts
proved, the long possession of the defendants and their
ancestor in conformity with the alleged provisions of the
will, and the long acquiescence of the plaintiifs in the ex-
clusive possession of the land by defendants, it makes a very
strong case for them. '

There was no error in the ruling of the court below upon

" the demurrer and in the refusal to order a writ of procedendo,
non obstanie veredicto. Let this be certified to the superior
court of Pitt county that a procedendo may be issued in ac-
cordance with this opinion.

No error. Affirmed.
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S, W. LATHAM »o. VINSON DIXON and another.
Evidence— Transaction with Person Deceased.

I'he prohibition fn C. U. P., § 843, agaiust the testimony of interested
parties, applies only to witnesses exwmined on cowmniission, or on the
trial or hearing of an action or special proceeding, and has no reference
to such affidavits as may be neceded in the progress of a cause;

Hence, it Is competent for the assignee of a judgment against one de-
ceased, on which exceution has not izsued within three years, to prove
by his own oath, in support of a motion to issue an alius exceution,
that such judgment has not been paid by the deceased defendant.

(Ritter v. Stutts, 8 Ired. Fy., 240, cited and approved.)

Morion for leave to issue Iixecution heard on appeal at
Fall Term, 1879, of Cravex Superior Court, before dvery, J.

This was a motion made before the clerk of the superior
court of Craven county for leave to issue execution after the
lapse of three vears. The judgment was rendered in the
superior court at spring term, 1870.  Not long after its ren-
dition, David Wharton, one of the defendants, died, and
notice of the motion was served on his executor and the
other defendant. The evidence offered by the plaintiff was
the docket and the affidavit of K. G. Wise, who was
assignee of the judgment, to show that the judgment had
not been paid and more than three years had elapsed since
the issuing of an excention.  The defendants objected on the
ground that Wise, being a party in interest and the defend-
ant Wharton being dead, was disqualified by section 348 of
the code. The clerk overruled the objection and allowed
the motion, and the defendants appealed to ‘the superior
court, and at fall term, 1879, the judge affirmed the clerk’s
decision, from which the defendants appealed to this court.

My, I1. R. Bryan, for plaintiff.
My. W. W. Clark, for defendants.
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Asug, J. The provisions of section 313 of the code of
civil procedure do not apply to thiscase. The prohibition
in that section applies only to the testimony of a wituess
examined on commission, or on trial, or hearing of an ac-
tion or special proceeding, and has no reference to the affi-
davits that may e required to be made in the progress of a
cause. It has always been the practice of the courts te
receive the affidavit of parties to a suit who were incompe-
tent, on the trial, on account of interest, infamy, or other
cause, on questions connected with the progress of the action
which did not involve the matters in controversy, but mat-
ter which was auxiliary thereto, and which was always ad-
dressed to the court; as for instance, the affidavit of a party
to a snit as to the materiality of a witness, diligent search
made for a witness or a paper, the death of a subscribing
witness, the continuance of a cause, or the loss of an instru-
ment which is the foundation of an action. 1 Greenl.
Ev., 401

The same doctrine has been uniformly recognized and
practiced in this state. In the case of Ritter v. Stutls, 8 Ired.
Eq., 240, it is held : “If in the institution of a suit, or in its
progress, the course of the court requires a party to make an
affidavit, the fact of his being infamous does not make him
incompetent to do so,” for said Chief Justice Pearsox, who
delivered the opinivn of the court, “if an affidavit be re-
quired, and at the same time the party is held to be incom-
petent to make it, he cannot pursue his right, and there will
be in effect a denial of justice. The principle is settled as
well upon the reason of the thing as by authority.” In that
case the plaintiff in the cause, though interested and infa-
mous, was allowed to prove the loss of his bond upon which
the suit was brought.

But section 256 of the code of civil procedure, which pro-
vides that no execution shall be issued upon a judgment
after the lapse of three years without leave of the court, ex-
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pressly admits the oath of the party to establish the fact that
the judgment in some part thereof remains unsatisfied. If
this were not so, it would often happen when a defendant
dies after judgment, that the plaintiff would be unable to
prove the non-payment of the judgment by any one else,
and it would often amount to a denial of justice, for it is a
fact that lies most generally in the exclusive knowledge of
the plaintiff.
No error. Affirmed.

A. BRASWELL v. KINDRED POPE.
Evidence— Contract— Pleading.

1. Parol evidence is admissible to establish an original contract which is
verbal and entire, where only a part of it is reduced to writing ; Hence
where notes were given for money and the payee at the time agreed
to surrender them upon the maker’s assigning a judgment and a cer-
tain mortgage for its security to the payee, the rejection of parol evi-
dence of such agreement is error. It does not contradict the terms of
the writing, the notes being an execution of one part of the agreement,
the other having been left in parol.

2. When there are mutual dependent stipulations to be performed under
8, contract, neither party can maintain an action against the other
without averring performance or an offer to perform on his part.

(Twidy v. Saunderson, 9 Ired., 55 Manning v. Jones, Bush., 363 ; Diugh-
try v. Boothe, 4 Jones, 873 Perry v. Hill, 68 N. C, 417; Kerchner v.
McRae, 80 N. C., 219, cited and approved.)

Crvirn Actiox tried at Spring Term, 1879, of EpcecoysE
Superior Court, before Kure, J.

It was admitted in the pleadings that the defendant held
two notes against the plaintiff amounting to about eighteen
hundred dollars, but the plaintiff in this action avers that
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he owes the defendant nothing, and brings this suit to re-
cover an amount alleged to be due upon a parol agreement
entered into between the parties and relating to the manner
in which said uotes were to be discharged. The evidence
in regard to this agreement (set out in the opinion) was
objected to on the ground that it contradicted the terms of
the contract as contained in said notes. The courtsustained
the objection. Judgment, appeal by plaintiff.

Messrs. Howard & Nash and J. L. Bridgers, jr., for plaintiff.
Messrs. W. B. Rodman and Fred. Philips, for defendant.

Drrzarp, J. In thisaction and ancther between the same
parties with the names reversed, a trial by jury was waived
and by consent of parties the judge found the facts and de-
cided the questions of law arising, with the right of appeal
reserved as 1o any exceptions to the evidence, and as to His
Honor's conclusions of law, and with an agreement that the
two actions should be heard together as if constituting but
one case, and that the cause of action of the plaintiff in each
case should be considered a counter-claim to the suit of the
otler.

At the trial the plaintiff, Braswell, in order to prove the
the contract set up in the complaint, introduced John Nor-
flect, who {estified that the parties came to his office on the
4th of July, 1874, and stated that they had made a contract
of which they desired to make him a witness; that they
stated to him that Pope had agreed if Braswell would give
his note for the amount of a judgment and several notes he
held on one Odom, he Pope, would lend him $500 in money
and take his note therefor, and would hold both notes until
the termination of a suit Braswell then had against one
Carter Pope, and as soon as he recovered judgment he and
the plaintiff would exchange said iwo notes for the judgment
which might be recovered against Carter Pope and a mort-
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gage held by the plaintiff for its security ; and it was further
proved by this witness that plaintiff executed in his presence
the two notes agreed on, and the defendant then and there
agreed that he would accept an assignment of the judgment
when recovered and the mortgage for its security, and sur-
render to plaintiff his notes, and pay the difference, if any,
1 money.

The testimony of Norfleet was objected to as inadmissible
on the ground that it varied or contradicted the contract as
expressed in the notes executed by Braswell to the defend-
ant, but the judge reserved the question made and proceeded
to hear the evidence of the witness, and upon his and the
other evidence adduced, to find the facts. Upon the facts
being found, each party moved for judgment,—Braswell that
his judgment and mortgage on Carter Pope, credited by
what he had reccived of the mortgage fund, be applied in
extinetion of his two notes in the hands of the defendant
with a judgment for the difference in his favor and for other
alternative relief; and deferndant Pope, that His Honor, on
the question reserved as to the competency of the witness,
Norfleet, hold him incompetent and grant him judgment
for the entire amount of his two notes in suit.

On consideration of the respective motions His Honor
ruled the testimony of Norfleet inadmissible, and overruling
plaintiff’s motion dismissed his action with cost and pro-
nounced judgment for the defendant for the amount of the
two notes sued on against the plaintiff.

On the argument of the appeal in this court it is assigned
for error that His Honor, on the question reserved, ruled
the evidence of Norfleet inadmissible on the ground of its
being contradictory to the coniract expressed in the two
notes of Braswell to the defendant. We think the evidence
was not liable to the objection urged against it, and the
same should have been received and considered. The two
notes were for money, and proof by Norfleet of an agree-
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ment on the part of Kindred Pope, as soon asBraswell could
reduce his claims on Carter Pope to judgment, to become
the owner of the judgment and an existing mortgage for its
security by assignment, and to surrender to plaintiff his two
notes, does not, as it seems to us, vary or contradict the
terms of the contract as expressed in said notes. The proof
excepted to did not show, nor tend to show, that the notes
were not for money, but its effect and purpose were to estab-
lish merely that they should be surrendered by defendant
and accepted by plaintiff as so much money in part pay-
ment for the judgment on Carter Pope when one should be
recovered.

Besides the ground of admissibility in the fact of the evi-
dence not varying or contradicting the terms expressed in
the notes, it is a rule in the law of evidence that where the
original contraet is verbal and entire, and a part only of it
is reduced to writing, the other parts of it may be establish-
ed by parol evidence, and under this rule the evidence of
the witness was admissible, This rule is laid down in1
Greenl,, § 284, and the same has been recognized and ap-
plied in divers cases by our courts, prominent among which
are Twidy v, Saunderson, 9 Ire., 5; Manning v. Jones, Busb,,
368 ; Daughtry v. Boothe, 4 Jones, 87; Perry v. Hill, 68 N.
C., 417, and Kerchner v. McRae, 80 N. C., 219. The proof
offered was proof of a ‘witness called by the parties to wit-
ness their contract, and after proving that theagreement on
the part of Braswell was reduced to writing in the two notes,
he knew that there were stipulations on the part of Pope
which rested in parol, and he was introduced to prove their
existence and the terms thereof. And we hold that his tes-
timony within the principle of the decisions cited and the
rule of evidence from Greenleaf was admissible to show such
stipulations. It is our opinion, therefore, that His Honor
erred in his ruling as to the competency of the evidence of
Norfleet and that he should not have discarded the facts
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found on his evidence, but proceeded on that basis and ad-
judged between the parties according to the conclusion of
law thereon.

Having determined that the evidence of Norfleet was ad-
migsible, it remains now to consider what were the rights
and liabilities of the parties upon the facts found by His
Honor. His Honor, after finding the terms of the contract
to be as testified to by Norfleet, found these additional facts :

1. That plaintiff in a reasonable time after the making
of the contract recovered judgment in his action against
Carter Pope for $2,666.66, and soon thereafter tendered an
assigniment of the same together with his mortgage for its
security to the defendant, and he refused to accept the same,
and therefor to surrender plaintiff’s notes and pay to him
the difference in money.

2. That after the contract and before the recovery of the
plaintiff against Carter Pope, Carter Pope received from one
Armstrong’s administrator, of the proceeds of sale of a tract
of land after payment of debts, several sums of money,
amounting in all to $470.38, which was a part of the secu-
rity to plaintiff’s debt, and this he did upon the advice and
suggestion of Kindred Pope, who well knew it was covered
by the mortgage, and was a fund contracted to come to him
with the judgment that might be recovered.

3. That after the refusal of the defendant to accept an
assignment of plaintiff’s judgment and mortgage, the plain-
tifl received the residue of the proceeds of sale of land in
the hands of Armstrong’s administrator, amounting to
$351, and therefor gave his receipt, and at the same time
executed a release of the administrator from all liability to
him on account of the payment made to Carter Pope,
which was required of him as a condition precedent before
he would pay him the $351, and plaintiff offered for sale
the mill tract conveyed in the mortgage and caused the
same to be bid off at $310.
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Upon the facts found it is insisted by defendant that the
contract is one of mutual dependent stipulations to be per-
formed at one and the same time, the contract on each side
forming the consideration on the other side, and that Bras-
well’s right to performance by Pope was dependent on his
own performance; so that if he could not perform or had
disabled himself to perform his part of the mutual couiract,
he could not require Pope to perform his.

This position of defendant is believed to be correct and
supported by the authorities. In Pordage v. Cole, 1 William
Saunders, note 320, it is said that the question whether the
stipulations of a contract be concurrent, or whether per-
formance or readiness to perform be or be not a condition
precedent to the right to enforce performance by the other, is
to be determined by the intention of the parties; and for
the discovery of such intention certain rules were laid down
which have ever been and are now followed in theinterpre-
tation of contracts. Among the rules so laid down is this:
“When two acts are to be done at the same time, as when
A covenants to convey an estate to B on such 2 day, and in
consideration thereof B covenants to pay A a sum of money
on the same day, neither can maintain an action against
the other without averring performance or an offer to per-
form on his part” See notes by Williams to 1 Wm. Saun-
ders, 320, and 2 Smith’s Leading Cases, notes to Cutter v.
Powell, 26.

Tested by this rule, it will appear that the stipulation to
assign the judgment on Carter Pope, with the mortgage, to
the defendant, was the consideration on which defendant was
to surrender Braswell’s notes in payment, and pay him the
difference in money, and were to be performed at one and
the same time, so that neither could sue the other without
performance or an offer to perform on his part. The ques-
tion now arises, has Braswell performed or offered to per-
form, and is he still able to perform his agreement to assign
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his judgment and mortgage on Carter Pupe substantially in
the condition it was in at the date of the contract? It
seems to us that he both offered to periorm and is still able
to perform the stipulation on his part.  He offered to do so0
just after the recovery of judgment, and then there wus no
difficnlty except in the fact that pending the litigation and
after the contract with defendant, Carter Pope drew out of
the hands of Armstrong’s andministrator $470.33 of the pro-
ceeds of sale of one of the tracts of land conveyed in the
mortgage. This money was drawn at the suggestion and
advice of defendant, well knowing it was covered by the
mortgage and was a part of the sccurity to the judgment
which he was under contract to take, and the same under
the circumstances ought to be regarded as so mueli money
received by the defeudant under the mortgage, and defend-
ant should not be allowed to take advautage of his own
wrong by urging the payment of the same to Carter Pope
as a disability in Braswell to assign the security in the con-
dition it was in at the date of the contract.

As to the amount ($351) received by the plaintiff from
Armstrong’s administrator and the release of the adminis-
trator, this was received after the tender and refusal of per-
formance by the plaintiff, and the sum so received may in
effect go to defendant’s benefit by way of a credit on the dif-
ference between the judgment on Carter Pope and plaintiff's
notes, or by charging the same with its interest to Braswell
in stating the account between him and defendant, which
plaintiffs offer and submits to do. And as to the objection
of the release executed to the administrator, the value of
the security was not thereby impaired to the defendant. If
no release had been executed, the defendant could not have
compelled Armstrong’s administrator to pay a second time
to him a sum of money which he had paid over to Carter
Pope at his own suggestion, and so the release complained



64 IN THE SUPREME COURT.

BRASWELL v. POPE.

of worked no greater disability to defendant to recover this
money than he was already in by his own act.

As to the disability alleged to exist in the fact of plain-
tiff’s having sold the mill tract, it is to be remembered that
this was done after defendant’s refusal to accept an assign-
ment of the mortgage, and in fact no difficulty exists as the
plaintiff had it bought in at the sale a.d he now offers to
assign the mortgage passing the tract, or at the option of
the defendant to account for and pay to him the price at
which it was knocked off, with interest thereon.

After a full consideration of the alleged grounds of disa-
bility in the plaintiff to perform his part of the contract,
we are of opinion he was and still is able to assign his judg-
ment and mortgage, giving the defendant all the benefit he
was ever entitled to receive, save in reference to the pay-
ments made to Carter Pope by Armstrong’s administrator,
and as to those it ought to be taken that defendant has al-
ready received so much of the security provided for in the
mortgage.

We therefore hold upon the facts found by His Honor,
that the plaintiff is entitled to have the amount of his judg-
ment on Carter Pope with the mortgage incident credited
by the $351 received by him, applied asa counter-claim to
the extinction of the two mnotes given to defendant, and to
have judgment for the difference. And to the end that such
difference may be ascertained, it is referred to the clerk of
this court to compute the claim of the plaintiff under his

~judgment credited as aforesaid and the amount of the two
notes of plaintiff to defendant, and report the difference if
any between them, and this case is continued for further
orders and directions until the coming in of the report.

Error. Judgment accordingly.
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HETTRICK & BROTHER v. H. H. PAGE.
Injunction— Fisheries in Albemarle Sound.

1. In injunction proceedings where the allegations are not controverted
in the answer, it is not error in the judge to refuse to place the cause
on the docket for a jury trial.

2. A restraining order will not be granted when adequate compensation
can be zad in a proper action for the alleged injury.

4

The act of 1375, ch. 113, (and ch. 183) regulates the exercise of a com-
mon right of fishing in the waters of Albemarle Sound and imposes
limitations upon the pod-net mode in favoring seine-fisheries on its
shore. One engaged in the latter, has the right to remove stakes put
ap to operate the former, when his seine-fishery is interfered with by
them.

(Remarks of Smith, C. J., upon the right to remove obstructions from a
highway without incurring personal liability )

(Jones v. Boyd, 80 N. C., 255; Cbllins v. Benbury, 3 Ired 279 and 5 Ired.,
118; Skianerv. Hetirick, 78 N. C. 53, cited and approved.)

ArpricaTioN for an Injunction heard at Chambers in
Elizabeth City on the 1st day of November, 1879, before
Gudger, J. '

Upon the facts set out in the opinion of this court, His
Henor refused the plaintiffs’ motion for an injunction and
dissolved the restraining order theretofore granted, and the
plaintiffs appealed.

Messrs. W. A. Moore and A. M. Moore, for plaintiffs:

This is not the case of an ordinary injunction in aid of
and secondary to another equity. It is to prevent irrepara-
ble injury. Purcell v. Daniel, 8 Ired. Eq., 9. The relief here
sought is to stay waste and destructivetrespass, 6 Jones Eq.,
83. Sec also 4 Jorres Eq., 29; Eborn v. Waldo, 6 Jones Eq.,
112.
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Messrs. Pruden & Shaw and Gillian & Gatling, for defend-
ant:

Any exclusive appropriation of these waters for the pur-
pose of fishing is unlawful, and is a nuisance which may be
abated by any one interested. Collins v. Benbury, 3 Ired.,
279 and 5 Ired., 118 ; Skinner v. Hettrick, 73 N. C., 53. There
is no repugnancy between the act of 1875 and the former
law—Dboth had the same general purpose, the protection of
the common right. Upon the nuisance created by plaintiffs
driving down stakes, see State v. Parrott, 71 N. C, 311;
State v. Dibble, 4 Jones, 107.

Surta, C. J. This action was commenced on the 12th
day of September, 1879, and its object is to restrain the de-
fendant by injunction from removiug or interfering with
.certain stakes put up in the waters of Albemarle sound upon
which the plaintiffs propose to hang their pod and pound-
mets to catch fish. The stakes commencing opposite the
plaintiffs’ shore and extending about one thousand yards
.out into the water, are about three by six inches in size, and
separated from each other by short intervals, in a line, are
driven some four or more feet into the bottom or bed of the
sound, and the net is stretched out and fastened to them,
with several pounds or enclosures into which the fish, ar-
rested in their migratory movement up the waters, and
seeking an outlet, enter; and being unable to find their way
out are taken up with dip-nets. The defendant has pur-
chased " the shore on which an old but long disused seine
fishery was operated and purposes to re-open it. Prepara-
tory to commencing his fishing operations, the defendant
finds it necessary to clear out theobstructions, among which
are the plaintiffs’ stakes, in the adjacent waters through
which his seine must be drawn, and threéatens and has di-
rected his servants to take up the stakes and carry them
away from his seine-ground. The stakes were placed in
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their present position several years ago by the plaintiffs, and
have since remained and been used to stretch their nets
upon, and are necessary for that purpose. The defendant
has only recently become the owner of the land, of - which
the beach forms a part, on which the fishery is to be opera-
ted. The aim and scope of the suit is to forbid and prevent
the removal of the stakes, or any interruption of the plain-
tiffs in their use, and the aid of the court is asked upon the
ground that the consequence of the threatened act, if done,
would be an irreparable mischief to them.

These are substantially the facts presented in the com-
plaint, answer and replication, so far as deemed material to
the proper understanding of the action of the court in va.
cating the temporary restraining order previously issued,
and denying the motion for an injunction, pending the suit.

The appellant’s first exception is to the refusal of His
Honor to place the cause on the summons docket, in order
to a jury trial of disputed facts, and his proceeding, himself,
to pass upon the evidence. The essential averments in the
complaint upon which the equitable claim to relief depends,
are not controverted in the answer, and there is no such
repugnancy in the allegations of the parties as requires the
elimination of issues and the intervention of a jury, at least
in this preliminary stage of the proceeding, and it was -en-
tirely proper for the court to act upon the case presented in
the complaint and to refuse the interlocutory order. But
were it otherwise, the action of the court is sustained by the
decision in Jones v. Boyd, 80 N. C,, 2568. 1In that case the
defendant appealed from an interlocutory judgment, award-
ing an injunction and appointing a receiver to take posses-
sion of the property in dispute, and the court discussing the
effect of the late constitutional amendment enlarging its
jurisdiction, say : “ Without undertaking to define the limits
to which our appellate power is carried by this change, it is
sufficient to say, it embraces the present appeal and reguires
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us to cxamine the evidence end to determine $he facts, as well as
the law arising thereon,in revising the subject matter of
the appeal.” The decree was accordingly reviewed and re-
versed. :

*. The plaintiffs’ second and principal exception involving
the merits of their application, is to the refusal of the court
to continue in force the restraining order until the final
hearing of the eause.

It does net appear that the plaintiffs were engaged in
catching fish when they began the action, or then bad any
immediate need of the stakes for spreading their nets, and
that they could not replace any which should be removed,
in ample time for the fishing season, and at a price easily
ascertained and measurable in damages, and if so, they eould
in a proper action for the injury recover full and adequate
comnpensation. Without, therefore, conceding the plaintiffs’
right to the remedy sought, even upon the assumption of
the trath of the matiers set out in their ecomplaint, or that
they show a case of irreparable injury, entitling them to
the exercise of the preventive power of the court, according
to the usages of equity practice, we proceed to consider their
claim to protection upon its merits,

Since the decision in the two appeals in Collins v. Benbury,
3 Ired., 277, and 5 Ired., 118, the law has been counsidered
settled in regard to the right of fishing in the mavigable
waters of the state, and the results are summarized and ap-
proved in Skinner v. Hettrick, 73 N. C., 53, in these words:

1. “While the owner of a beach has the right of drawing
his seine to his beach in exclusion of others, yet he cannot
acquire the sole right of fishing independent of all others, in
a certain portion of the waters of the sound.”

2. “ At common law there could not be a several fishery
in a navigable stream.”

3. “ Every citizen of the state has the liberty and privi-
lege of fishing” in the waters of Albemarle sound.
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4. “The regulation of the right of fishing in nawvigable
streams is a proper subject of legislation.”

These propositions are sustained by the courts of New
York and Pennsylvania in the cases cited in the argument
for defendant. Lowndes v. Dickenson, 34 Barb., 586 ; Fishing
Co. v. Carter, 61 Penn., 21.

The general assembly has undertaken, in a degree, by the
act of Mavch 28, 1875, entitled “anact in relation to fishing
in Albemarle sound and certain rivers,” to prescribe the
termns and conditions under which pod-nets, requiring sta-
tlonary posts, may be wmsed, and makes the rights of this
class of fishermen subservient to those who operate their
seines from the shore, in the manner intended by the de-
fendant. The prowisions of the act are in substance, as
follows :

Section twe makes it unlawful for any person to ses or
fish with a dutch or pad-net within half a mile to the east-
ward or westward of the ontside windlasses or watch-blocks
of any seine-fishery on said sound, and section three requires
the removal of all stakes “by the first day of June next
succeeding the fishing season.”

Section four declares that “if any person shall set or fish
any dutch-net or pod-net in said sound in violation of this
act, he shall be guilty of a misdemeanor,” punishable with
fine or imprisonment, and be “ subject to a further penalty
of three hundred dollars, recoverable by suitin the superior
court of the county wherein the offence shall have been
comamitted.” It also provides that the sheriff “shall, when
requested, remove any portion of such nets set or fished in
violation of this act, at the cost of the offender, except those
stakes heretofore driven down, which shall be removed by
such sheriff at the costs of the person requesting it. Acts
1874-75, ch. 115,

The act does not in terms profess to confer special or pe-
culiar privileges upon those who employ pod-netsin fishing

it
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nor is such its legal effect. On the contrary it imposes lim-
itations upon this mode of exercising a common right, and
forbids interference with “any seine-fishery in operation on said
sound,” and this applies not only to fisheries worked at the
date of the passage of the act, but to all that should be there-
after opened and operated on its shores. Themanifest pur-
pose of the legislation is to regulate the use of a common
right among those two classes of fishermen, and to encour-
age the development of a great industry from which such
large supplies of food are attained, and to protect it from.
needless molestation during the season for taking fish. The
preference given to seine-fisheries, whether because of their
greater value and importance or that this mode of using the
waters is not inconsistent with the common right in others,
while the use of pod-nets is, is recognized in the opinion de-
clared in Skinner v. Heftrick, already veferred to. In that
case the plaintiff sought to restrain the defendant from put-
ting down and maintaining a line of stakes used for their
pod-nets which obstructed the plaintiff’s seine in the waters
adjacent to his beach, and SerTLE, J., says: “The defendant
by driving stakes for a mile and a quarter into the sound,
made an exclusive appropriation to his own use of that portion
of the sound, embraced within his pond, and materially in;
terfered with the common right of fishing as it had been
enjoyed by all those operating the Long Beach fishery for
many years” * * * “We are of the opinion that the
plaintiff is entitled to have the defendant enjoined from ap-
propriating exclusively to his own use any portion of the waters
of the sound, without calling to his aid the act of 1874775,
which has already been referred to. We will remark, how-
ever, that we think the legislature had the right to pass the
act under its power to regulate the right of fishing.”

In this connection and as further evidence of the favoring
disposition of the general assembly towards the seine-fisher-
ies and of the public policy in fostering and protecting them,
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we refer to the act of March 17th, 1875, by the provisions of
which lands covered by navigable waters may be entered,
and a preferable right acquired to the use of its waters for
“drawing or hauling nets or seines therein for the purpose
of catching or taking fish,” by those who may make the en-
try and by clearing out and removing “logs, roots, stumps
or other obstructions,” prepare and fit them to be fished.
Acts 1874-75, ch. 183,

If then the defendant may require his seine-ground, un-
der the decision of the court and the act of March 2d, 1875,
to be freed from the interfering stakes of the pod-nets while
in actual use, his right is not less clear to have them re-
moved, and to remove them himself, when necessary to put
his fishery in operation and in making immediate prepara-
tion therefor. This is all that the defendant intended to do,
and this constitutes the gravamen of the plaintiffs’ com-
plaint.

The act requires that the stakes put up by the pod-net
fisherman shall be moved by the first of June next after the
fishing season, and his failure to do so subjects him to a
criminal prosecution and penalty. The presence of them in
the sound after that date is a public nuisance, and this court
is asked to assist him in maintaining it in violation of his
duty under the law and to prevent its being abated. The
proposition is a novel one and no court will listen to such
an application.

While it is true as insisted for the plaintiffs that an action
will not lie against a person unlawfully obstructing a high-
way, at the instance of one who has sustained no special dem-
age, and redress must be sought for the public wrong on be-
half of the public, it by no means follows that a person ob-
structed, or indeed any one else, may not himself remove
the impediment to his passing without incurring personal
Hability to the owner of the property removed. Certainly
no court would entertain a claim for compensation for an
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act abating a public nuisance, when no unnecessary damage
is done to the property removed.

We think the court properly refused to make the restrain-
ing order, and there is no error therein.

No error. Affirmed.

JAMES W. GRANT Adm’r v. WILLIAM A. REESE Adm’r.
Consent Reference— Right to Jury Trial.

A reference by consent is a waiver of the right to a trial by jury; and
after the filing of the referee’s report, it is error to continue the cause
in order to allow time for a jury trial.

(Statev. Lindsey, 1S N. C., 4995 Isler v. Dewey, 79 N. C., 1; Kluits v.
McKenzie, 65 N. €., 102, Overby v. B. & L. 4., 8L N. C., 56; Jones v.
Boyd, 80 N. C., 258 ; Armfield v. Brown, 70 N. C., 27; Green v. Cuastle-
bury, Id., 20; Atkinson v. Whitehead, 77 N. C., 418, cited and ap-
proved }

ArrEAL from an Order made at Fall Term, 1879, of
NorrraMPTON Superior Court, by Avery, J.

The facts constituting the basis of the decision in this
gourt are stated in its opinion. The plaintiff appealed from
the judgment of the court below.

Mr. R. B. Peebles, for plaintiff.
Messrs. Gilliam & Gatling, for defendant.

Sarrra, C. J. This action is brought on the bond executed
by the defendants on the appointment of the defendant,
William A. Reese, as administrator de bonis non, with the
will annexed of Martha Parker, by the plaintiff as admin-
istrator de Donis non of Sterling Swith, sole devisee and



JANUARY TERM, 1880. 73

GRANT v. REESE.

legatec under her will, and charges negligence in the man-
agement of the estate and a waste and misapplication of
assets. The answer denies the allegations of mismanage-
ment and waste, and at the return term an order was en-
tered in the causein the following terms: “Referred to Wm.
H. Hughes to state an account and report.” The cause was
continued without any report from the referes until fall
term, 1878, when the following order was made: “This
cause coming on to be heard and no report having been
made by the referee, it /s now agreed, that the former refer-
ence be, and the same is hereby stricken out, and it is further
agreed, that the cause be referred to T. W. Mason, Esq., to
take and state the account between the estate of Martha
Parker and W. A. Reese, her adwinistrator, and it appear-
Ing that, to ascertain how said account stands, it is neces-
sary to take an account between said estate of W.J. Harrell,
her former admiunistrator, the said T. W. Mason will take
the same also and report to the next term of this court.”

In accordance with this direction the referee stated the
account and made report to fall term, 1879, separating and
distinguishing his findings of fact from his findings of law,
with exhibits and testimony taken before himself and the
former referee, not necessary to be more particularly set out.
Nurnerous exceptions were filed by the defendants and a few
by the plaintiff. Before the hearing of the exceptions the
following order was entered in the cause: It appearing to
the court that counsel for defendants demands a trial by a
jury upon the issue raised upon the exceptions to the referee’s
report, it is ordered by the court, the canse be continued to
the next term of this court to the end that issues may be
framed and that the trial by jury may be had.” From the
ruling of the court that defendants are entitled to a jury
trial upon the issues raised, the plaintiff’ appeals.

In considering the import of the record which directs a
continuance to the end that a jury trial may be had, we



74 IN THE SUPREME COURT.

GRANT v. REESE.

have had some hesitancy in sustaining the appeal, certainly
none lies from an order of continuance, and the purpose for.
which it is made does not change its character as a simple
adjournment of the further hearing to another term. State
v. Lindsey, 78 N. C., 499; Isler v. Dewey, 79 N. C,1. But
upon a fair and reasonable construction of the record, we
think it must be understood to mean that the defendants’
motion was allowed and the continuance follows as neces-
sary to give effect to the ruling. The point then presented
is the right of the defendants to demand a jury trial of dis-
puted facts arising out of exceptions to the referee’s re-
port.

“In a case involving complicated accounts,” says PEAR-
sox, C. J., delivering the opinion of the court in Klutls v.
McKenzie, 65 N. C., 102, “ the mode of trial under C. C. P.
is by reference and the proceedingis in analogy to a reference
to the clerk and muaster in the old mode of equity procedure,
and his report is to be finally disposed of on exceptions,” and a
jury trial could not be demanded. Aside from the force of
this authority, we have already intimated that the effect of
the recent constitutional changes may be to restore the
power exercised by the courts of equity under the former
system of disposing of exceptions to a referee’s report with-
out the intervention of a jury. Overby v. B. & L. Associa-
tion, 81 N. C., 56 ; Jones v. Boyd, 80 N. C., 268, and Hetirick
v. Page, ante 65.

But the reference here is by an agreement of the parties
expressed upon its face,and the right to havea jury pass upon
the facts, if otherwise it could have been claimed, has been
waived. Armfield v. Brown, 70 N. C., 27; Green v. Castle-
bury, Tbid., 20; Atkinson v. Whitehead, 77 N. C, 418, and
Overby v. B. & L. Association, supra.

It must therefore be declared there is error in the order
allowing the defendants’ demand for a jury, and if is re-
versed. The record is very voluminous and much of it
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wholly unnecessary in elucidating the point presented in
~the appeal. In accordance with Rule 4, Costs of Appeal, the
clerk will not tax the appellee with the cost of that part
of the transeript sent up which consists of the referee’s re-
port and the exhibits and evidence accompanying it.

Error. Reversed.

W. J. JONES and others v. ADOLPH COHEN and wife.

Deed of Infant Feme Covert— Pleading— Practice—dJudgment—
Mesne Profits— Improvements— Courtesy— Tenants in Com-
mon— Quster.

1. Since the enactment of section 8, chapter 37, of the Revised Code, the
deed and privy examination of a feme covert has no longer the effect
of an assurance of record, like a fine in England, but may be collater-
ally impeached on the ground of infancy or other disability.

2. In ejectment, any deed produced as alink in the chain of title may be
attacked and invalidated by showing incapacity in the maker; and
this without specially pleading the impeaching fdcts.

3. Where husband and wife disaffirm a deed of the wife’s land made by
them, before the constitution of 1868 and during the coverture, ou the
grbund of the wife’s infancy, and recover the land conveyed, judg-
ment should be in favor of the husband for the rents and profits, with
interest from the time the annual reants fell due, less the purchase
money (which should be restored to the defendant)and the value of the
permanent improvements made by the defendant.

4. One tenant in common cannot sue another for taking possession of
property to which each has the same and an equal right, when there
has been no ouster.

(Woodburne v. Gorrel, 66 N. C., 82; Wright v. Player, 72 N. C., 94
Paul v. Carpenter, 70 N. C., 502 ; Vick v. Pope, 81 N. C., 22; Houston
v. Brown, 7 Jounes, 161 ; Wilson v, Arentz, 70 N. C.,670; Jones v. Car-
ter, 713 ;N. C., 143; Neely v. Neely, 79 N. C., 478, cited, commented on
and approved.)
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Crvir, Acrion tried at Fall Term, 1878, of CRAVEN Supe-
rior Court, before Seymour, J.

The plaintiffs are W. J. Jones and wife Clara and Free-
man S. Ernell, and the defendants are Adolph Cohen and
wife Sally. The complaint alleges that plaintiffs are the
owners in fee of a tract of land in Craven county, which de-
scended to them from their grandfather, Moses Ernell, and
known as lot No. 2 in the partition of his real estate, and
that defendants withhold possession of the same. The de-
fendants deny the allegation, and say that Adolph Cohen is
the owner in fee of one-half of the land,to wit, that claimed
by Jones and wife, having bought it from them in the year
1866, and received a deed in fee with the privy examination
of the feme plaintiff. And that by said purchase, Adolph
became tenant in common with the other plaintiff, Ernell,
and in 1867, filed a petition against Ernell in the court of
equity for a sale of the land; that a guardian ad litem was
appointed to protect the interest of Ernell, then a minor,
and a report being submitted that it would be to the interest
of the minor to sell, an order of sale was accordingly made,
and the land sold for five hundred dollars on the 7th of
February, 1870, on a credit of six and twelve months; that
Ernell became of age on the 14th of August, 1870, and filed
an affidavit in the cause on the 7th of February, 1873, op-
posing the confirmation of the sale, and admitting his co-
tenancy with Cohen; and the defendants therefore allege
that plaintiffs are not entitled to the possession. The issues
and finding of the jury are embodied in the opinion. Judg-
ment for plaintiffs, appeal by defendants.

Messrs. Green & Stevenson and W. W. Clark, for plaintiffs.
Messrs. Manly & Son and Reade, Busbee & Busbee, for de-
fendants.
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Suirg, C. J. The plaintiffs, claiming to be tenants in
common of the land described in their complaint, sue the
defendants to recover possession and damages, as such, dur-
ing their occupancy. The defendants, admitting the plain-
tiff, Freeman 8. Ernell, to be the owner of one moiety of the
land, deny thetitle of the other plaintiff to the other moiety,
and assert that they, by their deed executed in 1866 and
duly proved and registered with the proper privy examina-
tion of the wife, conveyed their estate and interest to the
defendant, Adolph Cohen. The answer further alleges that
the next vear after the making of the deed, the said Adolph
filed bis bill in the court of equity of Craven against the
said Ernell, then an infant, for partition and sale of the
property so held by them in common, and that pursuant to
a decree rendered therein, the same was sold, the sale re-
ported, and a motion to confirm was still pending in the
cause undetermined. Upon the trial four issues were sub-
mitted to the jury, and their findings are as follows: 1. The
feme bargainor, Clara, was under twenty-one years of age
when she executed the deed. 2. The defendant is entitied
to the sum of five hundred dollars, paid by him to the piain-
tiff, W. J. Jones, at the time of the purchase. 3. The dam-
ages sustained by the plaintiff for the withholding of posses-
siont are fifty dollars per .annum from the date of the con-
veyance. 4. The value of the permanent improvements to
the land is two hundred and eighty dollars.

Upon this verdict the court adjudged that the plaintiffs
are entitled to the real estate described in their complaint
in fee simple, “and that they recover possession thereof,”
and also one hundred and thirty-two dollars and fifty cents
for the detention, and from this judgment the defendants
appeal.

Numerous points were made by the appellant’s counsel in
the course of the argument before us, of which such as are
deemed material will be noticed :
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1. It is insisted that the deed executed by the plaintiffs,
Jones and wife, cannot be collaterally impeached by proof
of unsoundness of mind or the infancy of the wife, and the
cases of Woodburne v. Gorrel, 66 N. C., 82, and Wright v.
Player, 72 N, C,, 94, are cited and relied on. These cases do
sustain the proposition contended for, and in the last the
defence of the infancy of the wife at the time of making the
deed and the taking her privy examination was set up to
defeat its operation and disallowed. The decisions proceed
upon a construction of the words of the enactment in force
when the deeds were proved and the wife’s examination
had, declaring that such deeds, after registration, “shall be
as valid in law, to convey all the estate and title which such
wife may or shall have in any lands, tenements and hered-
itaments so conveyed, whether in fee simple, right of dower
or other estate, as if done by fine and recovery, or any other
means whatsoever.,” Rev. Stat, ch, 37, § 9. The force and
effect of these latter words, it was held, gave to the privy
examination the sanctity and conclusiveness of a judicial
determination which counld only be reversed by some direct
mode of impeachment. If the deed under review had been
authenticated under the provisions of the same statute, the
authorities would be decisive. But, in fact, the probate, ex-
amination and registration were in 1866, when the stetute
had been superseded by section 8, chapter 37 of the Revised
Code, in which the operative words that controlled the in-
terpretation of the former law are entirely omitted, and the
substituted section, after prescribing how the real estate of
married women may be conveyed, declares that such deeds
“ghall be valid in law to convey all the estate, right and
title, which such wife may have in the said lands, tenenients
and hereditaments.” These words are nearly identical with
those contained in section one, in which it is provided that
all deeds, proved and registered as therein directed, “shall
be valid and pass estates in land without livery of seizin,
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attornment or other ceremony whatever,” We are not at
liberty to suppose this changed phraseology was aimless or
accidental, and its only apparent purpose seems to be to
place all deeds, by whomsoever made, upon the same foot-
ing and open to like defences. This intent is plainly man-
ifest in the present law which only prescribes the forms to
be observed in conveying the estates of married women, and
reaves the effect of their deeds to be governed by the law
applicable to the deeds cf persons who are not under dira-
bility. Bat. Rev, ch. 35, § 14. Thus annulling a discrim-
ination against those who are peculiarly entitled to its pro-
tection in their person and property. It is true, Woodburne
v. Gorrel was decided in January, 1872, after the awenda-
tory acts were passed, and of course could not have been in
contemplation of the law-making power, but in ascertaining
its will from an examination of its enactments and the
language employed to express it, our deduction of an intent
to do away with an unreasonable discrimination seems log-
ical and just.

In Paul v. Carpenter, 70 N. C., 502, also cited, the deed
was made in 1864, subject to the provisions of the Revised
Code, and Ropmax J. delivering the opinion, speaks of the
acknowiedgment and examination as “a judicial act” and
that such deed when duly taken is “an assurance of record
like a fine in England "—citing Woodburne v. Gorrel. But
his attention seems not to have been called to the change
in the phraseology of the statute applicable to that deed and
the total absence of all reference to a * fine and recovery ”
in determining its character and effect. Besides, this was
not a point in the cause, the sole question being whether the
appointee of the military authorities of the United States
then in possession of the locality where the act was done,
was legally competent to take and certify the acknowledg-
ment and privy examination. We cannot, therefore, regard
the dictum as binding upon us.
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2 Tt is next insisted that infaney, if available, cannot be
set up to defeat the deed unless specially brought forward
and relied on in a replication, and then only by the feme
herself. In Vieck v. Pope, 81 N. C., 22, it is said “that to
her husband’s managerment and protection are entrusted the
interests of the wife in an adversary suit and in the absence
of collusion or fraud on his part with the plaintiff, the judg-
nient must be conclusive as to antecedent matters and as
effectual as in other cases. More especially must this be so,
sitice the law dispenses with a guardian or prochein ami and
now leaves to them alone to set up and establish any defence
that either may have against the plaintiff’s demand.

The learning on the subject of pleading derived from the
old practice is inapplicable to the present system. The an-
swer denies title in Jones and wife to one-half of theland
and alleges an assignment of their estate to one of the de-
fendants. The defence is somewhat analogous to the old
pleas of the general issue and liberum tenementum, the aver-
ment being that though a moiety of the estate once be-
longed to the feme plaintiff; it passed by the deed of herself
and husband to the defendant Adolph. It is in the nature
of a confession and avoidance, and by C. C. P, § 105, no
replication is necessary, unless the court on the defendant’s
motion shall so order, The deed is unnecessarily set out in
the answer, instead of being offered in evidence on the trial
of the controverted allegation of the complaint, but this
specific recital does not change the proofs which may be
offered in either case. The rule itself which required in-
fancy to be specially pleaded under the former practice, ap-
plies to executory coutracts whose obligations are sought to
be enforced by action, but not to executed instruments when
the enquiry is as to their operation and effect. In ejectment,
any deed produced as a link in the chain of title may be
attacked and invalidated by showing incapacity in the
maker; and this, without any record specification of the
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nature of the obligation. This objection is therefore un-
tenable.

3. The next question to be considered is as to the judg.
ment which should have been rendered on the facts found
by the jury. It is not disputed that the defendants are en-
titled to have the assessed damages reduced by the value of
the permanent improvements. We think also the defendant
Adolph, as he loses the land by the election of the feme
grantor to avoid her deed, has a right to the return of the
purchase money he has paid. Thissum after extinguishing
the excess of one-half of the damages above one-half ihe
value of the improvements, is the individual debt of the
plaintiff W. J. Jones, for which the said Adolph is entitled
to judgment against him, and interest should be allowed on
the purchase money from the time of payment and on the
several annual rents, as each becomes due. The application
of the money received by said W.J. Jones is applied to half
the annual rents because those rents, as the value of the use
and occupation, beiong to him as husband. The act of
1843 (Rev. Code, ch. 50 § 1) does not deprive the husband of
his estate by the courtesy initiate or consummate of his wife’s
lands, nor take away his right to therents and profitsduring
the marriage. Houston v. Brown, 7 Jones, 161; Wilson v,
Arentz, 70 N. C., 670; Jones v. Carter, 78 N. C., 148.

The plaintiff Ernell cannot recover in this action for a
tortious possession and withholding, because the facts do
not support the allegations as to him made in the complaint.
He has no! been ousted, nor his title denied. The defend-
ant Adolph entered into possession under a deed, operative
until avoided, conveying an undivided half-part, not as sole
owner, but as a co-tenant with him, and without some act
of ouster or exclusion, one tenant in common cannot sue
another for taking possession of property to which each has
the same and an equal right, and his only remedy is for an

6
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account and division of the profits. Neely v. Neely, 79 N.
C, 478.

It will be referred to the clerk of this ccurt to state the
accounts between Jones and wife and Adolph Cohen, and
report to the court upon the basis herein indicated, to the
end that judgment final may be rendered.

Error. Judgwent modified.

~JOHN C. WITHROW v. AARON V. BIGGERSTAFF and others.
Tenants in Common— Quster— Title— Pleading.

1. Where one tenant in common sues his co-tenant to recover land, if
the defendant controvert the plaintiff’s title, he thereby admits the
ouster. If he does not dispute the title, he should admit it in the
pleadings and deny the ouster.

2. If the title be admitted in such controversy and can be seen with rea-
sonable certainty, the verdict should set forth the undivided share to
which the title is apparent, and the effect of a judgment thereon would
be to put plaintift in possession with defendant.

(Pierce v. Wanett, 10 Ired., 446 ; Lenoir v. South, 1d., 237 ; Shawv. Sheg-
ard, 6 Ired., 361; Cloud v. Webb, 4 Dev., 290 ; Thomasv. Garvan, Id.,
223 ; Covington v. Stewart, 77 N. C., 1485 Halford v. Tetherow,2 Jones,
3933 Hargrove v. Powell, 2 Dev. & Bat., 97; Parsley v. Nicholson, 65
N. C., 207, cited, distinguished and approved )

Crvir AcrioN to recover possession of Land tried at Au-
gust Special Term, 1879, of RurHERFORD Superior Court, be-
fore Buaton, J.

The land claimed in the complaint consists of six adjoin-
ing tracts containing in all three hundred and eighty-two
and a half acres, and once belonged to James Withrow who
by deed dated January 24th, 1863, conveyed an undivided
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one-half in the whole to his son Jason H. Withrow, and by
deed dated February 19th, 1875, conveyed the remaining
undivided one-half interest to another son, Thomas J. With-
row. Jason and Thomas by parol agreement ran a provis-
ional line across the land from east to west,and Jason occu-
pied the part lying south of the line, and Thomas, theother
part on the north of the line.

The plaintiff in support of his title offered in evidence a
deed to himself from Jason H. Withrow, dated June 15th,
1871, for one undivided one-half interest in said three hun-
dred and eighty-twe and a half acres, and then with a view
to estop the defendant read in evidence a deed to defendant
dated December 7th, 1872, frem said Jason for a similar in-
terest in the same land, and proved that defendant was in
possession and had been ever since the date of his deed—on
that side of the line previously occupied by Jason, that is,
on the south side of the line.

The defendant in defence offered in evidence a deed of
release and quit claim dated January 21st, 1876, from Thos.
4. Withrow and wife, which covered by proper metes and
bounds that part of said land on the south side of the line,
and now occupied and claimed by the defendant, who after
obtaining his deed from said Thomas and wife and before
the institution of this action reconveyed eighteen and three-
quarter acres of the same land to Thos. J, Withrow. It was
agreed that the plaiutiff has never been in the actual pos-
session of any part of the land.

Upon this state of proof and admissions of the parties,
His Henor intimated an opinion that the plainftiff could
not recover in this action because the defendant had con-
nected himself with the other co-tenant, Thomas J. With-
row; and so, was not a trespasser. In deference thereto the
plaintiff submitted te a nonsuit and appealed.
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HMessrs. Hoke & Hole, for plaintiff.

Messrs. W. J. Montgomery and Reade, Busbes & Busbee, for
defendants:

The parties are tenants in commen, the division of the
land by parol being void. Medlin v. Steele, 75 N. C., 1543
Anders v. Anders, 2 Dev., 529, 1t is familiar learning that
one tenant in common cannot sue the ether for possession
unless there is an actual custer or some act of exclusion.

Asng, J. It is couceded in the argument of this case
that the plaintiff and defendants are tenants in common of
the land in controversy. The possession of one tenant in
cornmon ig the possession of the cther. And it is therefore
beld that one tenant in common cannot sue another unless
theve is an actual ouster. By an actual ouster is not meant
the expulsion from or keeping out of the possession by real
force, but it may be inferred from ecircumstances; which
circumstances are matter of evidence to be left to the jury,
as for instance, the entry of one tenant claiming the land as
his own and continuing in the sole possession for twenty
years or more, without any entry, claim, or assertion of right
to any part of it by his co-tenant.  Cloud v. Webb, 4 Dev,,
290; Zhomas v. Garvan, Id., 223 ; Covington v. Stewayt, 77 N.
C., 148. 8o, a demand to be let into possession and refusal
or any hindrance by the one tenant in possession to the en-
try of the other. But thsat one tenant in common may
maintain an action against another, an ouster must either
be proved oradmitted by the pleadings. Halford v. Tetherow,
2 Jomes, 393,  The defendant in our case says the action
cannot be sustained because the plaintiff has made no de-
mand to be let into possession and there is no evidence of
an ouster. The plaintiff replies, it is true he has made no
demand for the possession and has proved no actual ouster,
but defendant has made that unnecessary by admitting an
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actual custer in his pleading, which answers his purpose in
this action.

According to the practice under our former system, when
one tenant in common sued another for possession of land
held in common, if he meant to dispute the title of the plain-
tiff 's lessor, he was required as in other cases to enter into
the common rule and confess lease, entry and ouster; but
when he did not dispute the title of the lessor of plaintiff as
his co-tenant, he might obtain upon affidavit leave of the
court to enter specially into the common rule, stipulating
to confess lease and entry only, not ouster, unless an actual
ouster should be proved on the trial. Adamson Ejectment,
56 ; Hargrove v. Powell, 2 Dev. & Bat., 97. If the defendant
enter into the special rule, then it was incumbent on the
plaintiff before he could effect a recovery to prove on the
trial an actval ouster, or circumstances from which one
might be presumed. But if he enter into the general con-
sent rule, then he confessed the ouster, and it was unneces-
sary for the plaintiff to prove it; it was admitted by the
pleadings. And although the old action of ejectment with
its fictions is abolished and one form of action adopted for
all cases, the essential principles of pleading at common law
have not been abrogated by the code of civil procedure, but
still remain and have only been modified as to technicali-
ties and matters of form. See Parsley v. Nicholson, 65 N. C,
207. Therefore, in actions to recover land, in analogy to
eiectment under the former system, where one tenant in
common is sued by his co-tenant, if he does not dispute the
title of the plaintiff, he should in his answer admit the title
and deny the ouster; but if he only controverts the title,
that must be taken as an admission of the ouster.

The case of Halford v. Tetherow, supra, may seem to mili-
tate against this position, but we think that case is distin-
guishable from ours on that point. There, the defendant
pleaded not guilty, and his entering into the consent rule was
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not set out in the record ; and the court held it was not at
liberty to assame that he admitted an “actual ouster.” The
plea of not guilty did not necessarily deny the title of plain-
tiff. It only denied that the defendant was a trespasser and
that the plaintiff had a right to the possession. There are
many cases where the plea of “not guilty ” did not put the
title in issue—as for instance, where no demand was made
for possession before action brought, when one was necessary
or when the lease under which the defendant claimed was
unexpired, &e. But in our case the title .of the plaintiff
is expressly denied in the answer.

It was objected on the argument that as the plaintiff sues
for the whole of the land within the boundaries of his deed,
the effect of the judgraent will be to dispossess the defend-
ant of that part. But pot so; for being atenant in common
with the defendant, though he may declare for the whole
and not for an undivided moiety, he has not au absolute
right to have a verdict for the whole, but the jury may ren-
der such a verdict, and leave the plaintiff to proceed at his
peril under the writ of possession. The more correct course
is said to be, when the extent of the title can be seen with
reasonable certainty, to set forth in the verdict the undivi-
ded share to which the title is apparent, and to enter the
judgnient accordingly, the effect of which will be to put Lim
in possession with the defendant. Prerce v. Wanett, 10 Ired.,
446 ; Shaw v. Shepard, 6 Ired., 361; Lenoir v. South, 10
Ired., 237.

There is error in the opinion intimated by His Honor.
The nonsuit must be set aside and a new trial had. Let
this be certified.

Error. Venire de novo.
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C. C. DURHAM v. P. L.. SPEEKE.

Landlord and Tenant—Crop Lien—Personal Property Eu-
emption.

ook

. Under the landlord and tenant act, Bat. Rev., ch. 64, § 13, a contract
of lease for five years was entered into, and the lessor in default of’
payment of the rent proceeded to secure the same under the amenda-
tory act of 1877, ch. 283; Held, that the latter act only changed the
lessor’s remedy and does not affect the substantial rights of the parties.

2. Where by an agreement in writing under the former act (as here) or
in parol under the latter act, a lien is created on the crop to secure
rent, the crop is deemed to vest in the possession of the lessor until pay-
ment of the rent.

3. And the right to enforce this lien cannot be defeated by the lessee’s
claiming the crop as a part of his personal property exemption.
{(Whether the claim to such exemption would prevent the lessor from
retaining the crop for damages for a breach of condition in the eon-
tract—Queere 2)

(Hinton v. Hinton, Phil., 410, cited and approved.)

Crvie Action tried at Fall Term, 1878, of CLEAVELAXD
Superior Court, before Schenck, J.

The plaintiff and defendant, on the 15th of December,
1874, entered into a written contract whereby the plaintiff
leased a tract of land te defendant for five years, beginning
on the first day of January next thereafter, at a rent of one-
third of all the crops raised on the land to be delivered to
plaintiff at Shelby, with other covenants on the part of de-
fendant for cultivation of the land to the best advautage,
and for certain work and reparations to be done on the
premises,

At the end of 1877, the plaintiff, on the allegation of the
non-payment of the rent for that year, and the non-per-
formance of some of the stipulations in the lease, brought
an action in a justice’s court to recover the rent claimed, and
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for damages by. reason of the alleged breach of the stipula-
tions ; and on affidavit of the plaintiff of removal of the
crops raised from the premises, the justice of the peace issued
an order for the seizure of the same. Afterwards, on motion
of defendant, the said order, under which the officer had
taken the crops into his possession, was vacated and the
plaintiff took an appeal to the superior court.

In the superior court the record states, it was admitted
that only eleven dollars and seventy-nine cents of the judg-
ment in the justice’s court was for rent, and that the balance
was for damages for non-compliance with the terms of the
lease, and that defendant did not have five hundred dollars
worth of personal property, inclusive of his portion of he
crops grown on the lands. On these admissions the court
held that defendant was entitled to his exemptions, and that
the statute passed since the making of the contract, in so far
as it authorized a seizure of the crops for the damages due
plaintiff for breach of the stipulations in the lease, was un-
constitutional, but was valid in respect of the rent. And
accordingly it was adjudged that the sheriff retain and apply
enough of the property seized to pay the sum of eleven dol-
lars and seventy-nine cents, admitted to be due for rent and
the costs, and return the surplus to the defendant, and from
this ruling the defendant alone appeals.

Mr. W. J. Monigomery, for plaintiff.
Messrs, Hoke & Hoke and A. Burwell, for defendant,

Dirrarp, J. The plaintiff not having appealed, no ques-
tion is or can be made in this court as to the correctness of
the ruling in respect of the unconstitutionality of the
statutes allowing the crops to be seized for the damages as-
sessed and included in the judgment, and therefore it is not
necessary that we should consider and pass upon the opin-
ion of His Honoradjudging the crops to that extent exempt.
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But the defendant having appealed, it is claimed on his
behalf that the court erred in adjudging the crops raised to
be liable to seizure for the rent due for 1877, clear of his
right of personal property exemptions.

The solution of the question presinted involves an in-
quiry into the rights of the parties under tie statutes upon
the subject of rents applicable at the time of the seizure un-
der their contract.

By the act of 1868-'69 to be found in Bat. Rev,, ch. 64, §
13, it is enacted that any lessee of land may agree in writing
to pay the lessor a share of the crop to be grown on theland
during the term, as rent; or to give hima lien on the whole
crop or any part thereof as a security for the performance of
any stipulation in the lease. And when the lessee so agrees
it is enacted that such charge or such crop shall be deemed
and held to be vested in possession of the lessor and his as-
signs, at all times until such lien shall be satisfied or dis-
charged, and the remedy of claim and delivery is given the
lessor to recover the possession against the lessee if any part
of the crop is removed from the premises without the con-
sent of the lessor.

The contract between these parties was made in Decem-
ber, 1874, for the term of five years, and the agreement to
pay one-third of the crops as rent, together with other stip-
ulations, was set forth and expressed in a writing executed
at the time, and by force thereof, under said act of assembly,
the crops were deemed to be in the plaintiff’’s possession and
he bad the right by action to be put in possession of such
part as was removed without his consent until the rent was
satisfied ; and the defendant had the right to have the resi-
due returned to him after the payment of the rent reserved.
By the statyte aforesaid under the contract one-third of the
crop belonged to the plaintiff with a lien on all until paid,
and two-thirds belonged to defendant to become clear of the
lien on the payment of the rent. That part of the crop re-
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quisite to pay the rent, by the law in force atthe time the con-
tract was made, was not and never could be the property of
the defendant, and be subject to be claimed as an exemption
against the rent.

Such being the rights of the parties respectively under
said chapter sixty-four, section thirteen, in force at the date
of the contract, we will now inquire what alteration, if any,
was made in reference to the contract of the parties by the
acts of 1876-"77, ch. 283, which was the act in force at the
time the order of seizure complained of was issued.

This act had no effect to impair or injuriously alter any
substantial right of the defendant in that portion of the crop
which belonged to the plaintiff as rent. That much was
not defendant’s property and could never be, and the whole
was under lien under Bat. Rev,, ch. 64, § 18, until plaintiff’s
rent was paid as we have seen. And the rights of defend-
ant and the lability of the crops were precisely the same in
this respect under the act of 1876-'77 as under the act in
But. Rev., ¢h. 64, § 18; except that rent agreed to be paid
verbally was put on the same footing with a written agree-
ment. The only alteration with the exception aforesaid ef-
fected by the last act was in the remedy. Thatact provided
a remedy for the lessee, in case the lessor takes possession of
the crops, to get back his portion of the same, and in case
of controversy as to the claim of rent and the amount
thereof, it provides the mode and form in which that matter
may be determined, with a provision for an order of seizure
of the crops during the litigation, in case neither of the par-
ties gives boud conditioned for the forthcoming of the same
at the end of the proceeding.

Whatever belongs to the remedy may be modified or al-
tered at the pleasure of the legislature, if the obligation of
the contract is not thereby impaired, nor any substantial
right affected ; provided a sufficient remedy is left to the
parties according to the course of justice, as it existed at the
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time the contract was made. Cooley Const. Lim., 287 and
288; Hinton v. Hinton, Phil., 410.

In the case before us, the additional, more efficient and
speedy remedy provided by the act of 1876-'77 had no ef-
fect to alter or change the lien created by the law in force
at the date of the lease, and deprived the defendant of no
advantage or right. And it seems to us that the order of
seizure, issued to the sheriff in the course of the remedy
provided, gives the defendant no just cause of complaint,
and 1s not obnoxious to the objection of being unconstitu-
tion in respect of any effect it had on his contract of Decem-
ber, 1874.

We hold, therefore, that His Honor was not in error in
holding that defendant’s right of exemptions did not include
so much of the crops as was required to pay the rent, and in
holding that the act authorizing the seizure as a part of the
remedy in the enforcement of plaintiffs’s lien was not un-
constitutional.. There is no error. Let this be certified.

No error. Affirmed.

RALPH P. BUXTON v. THE COMMISSIONERS OF RUTHER-
FORD.

Salaries of Judges.

The constitution provides that the salaries of the judges shall not be
diminished during their continuance in otfice. The additional com-
pensation of one hundred dollars given to a superior court judge by
the act of 1869 for services in holding a special term, is a part of his
salary ; Hence gection four of the act of 1879, ch. 240, which provides
for a reduction thereof, considered separately, is unconstitutional ; but
taken in connection with section seventeen of same chapter, its opera-
tion is postponed until such time as the constitution ceases to give pro-
tection.
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CoxTROVERSY submitted without action under the Code,
§ 315, and heard at Chambers on the 29th of December,
1879, before Schenck, J.

The following facts are set out in the case agreed:

That the plaintiff is a judge of the superior court, resi-
dent in the fourth judicial district, duly elected and com-
missioned and qualified in 1874. The defendants are the
board of commissioners of Rutherford county in this state,
duly elected and qualified. That upon application of the
defendants a special term of the superior court for the county
of Rutherford was called, and his excellency, the governor
of the state, by authority of law, did issue a commission to
the plaintiff, to open and hold a special term of said court
on Monday, the 4th day of August, 1879, and to continue
the same until the business of said court should be disposed
of. That the plaintiff by virtue of said commission did on
the 4th of August, 1879, open the special term of said court
for said county, and continue for one week and four days,
until all the business was dispatched, and touvk the clerk’s
certificate in due form to that effect. And that the plaintiff
has made all necessary and proper demands upon the proper
county officers of Rutherford county, for legal compensa-
tion for his services in holding said special court, which
demand has been refused by the defendants, upon the ground
that no compensation was due him for such services from
the county of Rutherford.

The question submitted to the decision of His Honor was
“Is Judge Buxton entitled to pay from the county of Ruth-
ford for holding said special court?” It was agreed that if
His Honor should be of opinion with the plaintiff, then he
should render judgment for the plaintiff for one huudred
and sixty-six and two-third dollars and five dollars costs,
with mandamus to defendants to pay said judgment and
costs; and if with the defendants, then he should render
judgment against the plaintiff for the costs, viz: five dollars.
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His Honor rendered judgment in behalf of the plaintiff
against the defendants for the sum of one hundred and
sixty-six and two-thirds dollars, and three dollars costs,
from which the defendants appealed.

BMessrs. Batchelor, Reade and Merrimon, for plaintiff.
No couusel for defendants.

Asug, J. Was this judgment erroneous? We think it
was not; and in considering the case we will first address
ourselves to the inquiry—what was the compensation al-
lowed, by law to the judges of the superior courts? The
first act on the subject is that of 1868, ch. 46, § 8, which
fixed the salaries of the judges of the superior courts at
twenty-tive hundred dollars a year, in full compensation for
all judicial duties which are now or may hereafter be as-
signed to them by the general assembly; and for holding
a special term of the superior court the judge shall receive
ninety dollars for each week, to be paid by the county in
which the special term ig held, on the production of the
certificate of the clerk of said court; so that the compensa-
tion or salary fixed by that act was twenty-five huundvred
doliars a year and in addition thereto ninety dollars for
each week in holding the special courts. The fifth section
of chapter 273, of the acts of 1868-'69, provided that for
holding a special court the judge should be entitled to re-
ceive from the commissioners of the county in which the
court is held, his expenses at the rate of one hundred dol-
lars per week, as his compensation for holding said term.
We do not think it was the purpose of the legislature to
make the compensation cumulative, and the ac’ being in
conflict with the latter clause of the sixth section of the act
of 1868, repeals it, making the compensation of the judges
of the superior courts twenty-five hundred dollars a year
for all judicial services, except for holding special courts,
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and for that service one hundred dollars per week in addi-
tion to the regular salary. This was the compensation es-
tablished by law for the judges of the superior courts when
the plaintiff was elected judge in 1874

But it is contended on the part of the defendants that the
fifth section of chapter 273 of the acts of 1868-'69, was re-
pealed by the act of 1879, ch. 240, § 4, which provides:
“That the judges of the superior courts shall each have an
annual salary of two thousand five hundred dollars, paya-
ble quarterly, viz: on thefirst days of April, July, October,
and January in every year in full compensation for all
judicial duties which are now or may hereafter be assigned
to them by the general assembly. The governor in assign-
ing the judges of superior courts to hold extra and special
terms thereof, shall observe as near as may be an equal di-
vision of labor among the several judges.” But we do not
think it was the intention of the legislature that that act
should apply to those officers whose compensation was pro-
tected by the constitution, for in section seventeen of the
act, it is provided that “ this act shall be in force from and
after its ratification, or as soon thereafter as the constitution
and the laws passed in pursuance thereof will permit.” The
legislature evidently had in view when they enacted that
section, that the compensation of the judges could not he
diminished during their continuance in office, and therefore
the operation of the act as to them, was postponed until
such time as the coustitution should cease to give them
protection.

If this be not the proper construction of that section, then
the fourth section of that act is unconstitutional so far as it
relates to the term of office of those judges then in office,
because it contravenes that provision of the constitution
contained in the twenty-third section of the fourth article
of the constitution of 1868, and in section eighteen of that
of 1875, which declares “that the salaries of the judges shall
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not be diminished during their continuance in office.” But
here the question occurs, does the term “salary” iuclude
the compensation given to the judges for holding special
teris of the court? If it does the section is unconstitu-
tional.

Tomlinson in his law dictionary defines salary to be “a
recompense or consideration made to a person for his pains
and indusiry in another tnan’s business.” According then
to this definition of the term, the compensation of one hun-
dred dollars given to the judges of the superior courts for
their services in holding thespecial courts, to be paid by the
commissioners of the county in which the courts are held,
is a part of their salary. In this view of the case, we hold
there was no error in the judgment of the court below.

Let this be certified to the superior court of Rutherford
county, that judgment may be entered for the plaintiff, and
that a writ of mandemus may be issued to the defendants
according to the case agreed and in conformity to this
opinion.

No error. Affirmed.

In the matter of WILSON WALKER.
Contempt—* Purging.”

1. It is unlawful to imprison for more than thirty days for a contempt of
court. Bat. Rev., ch, 24, § 2.

2. Where the answer to a rule to show cause why one should not be at-
tached for contempt negatives under oath any intentional disrespect
to the court or purpose to obstruct its process, the rule should he dis-
charged.

(Fx Parte Moore, 63 N. C., 3973 Bond v. Bond, 69 N. C., 97, cited and
approved.)
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Procrepixg for Contempt, heard at Chambers, Spring
Term, 1879, of Pasquoraxk Superior Court, before Avery, J.

Upon the hearing the court adjudged that Walker was
guilty and ordered him to be imprisoned, from which judg-
ment he appealed.

Messrs. A. M. Moore and Gilliam & Gatling, for Walker.
Messrs. Pruden & Shaw and J. P. Whedbee, contra.

Dirrarp, J. On the petition of Quentin F. Simpson for
a writ of habeas corpus to get his daughter, Eliza Simpson, a
writ was issued directed to Emily Corbet and Wilson
Walker, commanding them to produce the body of the child,
with the cause of her caption and detention, before the judge
of the superior court on the first day of April, 1879, at cham.
bers in the town of Edenton, which writ was returned exe-
cuted on Walker and not found as to Corbet. At the return
day Walker appeared before His Honor without the child,
and on that day another writ was directed to issue to the
same persons returnable at chambers on the 16th of April,
together with a rule to show cause why they should not be
fined for a contempt in disobeying and avoiding the former
writ, and this writ was duly served on both of the parties.

On the next day, to wit,on the 2nd of April, Walker made
affidavit of the willingness and purpose of himself and
Emily Corbet to surrender the child, and offered to do so if
an order of the court to that effect were made, and thereupon
the court ordered that they deliver the child to one Jackson,
the agent of the father, and pay him twenty dollars,and also
pay the other costs on or before the 17th day of April, and
in default thereof, that they appear before him at a time and
place named and show cause against being attached under
the rule which had already been served on them.

Under this order Walker and Corber waited upon the
agent of the father and paid him the money required, and
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Walker delivered the child to Jackson, and the child being
frightened and clinging to Mrs. Corbet, her grandmother,
Mrs. Corbet refused to let him take the child but offered to
go to Norfolk where the father was and deliver the child to
Lim. This was assented to by the agent and also by the
father by telegraph, and accordingly on the 10th of April
Jackson, the agent, and Mrs. Corbet took the boat and went
to Norfolk, and on their arrival Mrs. Corbet retained counsel
and took out legal proceedi::gs against the father to recover
compensation for raising the child.

After these proceedings, notice was given to Walker that
the rule for contempt which had been served on him would
be insisted on, and pursuant thereto Walker attended before:
His Honor on the return day and filed an answer to the
rule, and on the hearing Iis Honor found as facts that
Walker, on the service of the writ of habeas corpus on him_
caused notice of such service to be sent to Emily Corbet, in
whose possession the child was, in order to enable her te
avoid service on herself, and that Walker since he was put
under the rule to answer for an alleged contempt, aided in
sending Emily Corbet to Virginia, and in there instituting
legal proceedings with intent to hinder, delay or prevent
the execution of the orders of the court. Upon these facts
it was adjudged by the court that Walker was guilty of con-
tempt and he was sentenced to imprisonment in the jail for
ninety days, from which judgment the appeal is taken.

In cases of alleged contempt out of the presence of the
court, the practice is to have a foundation laid by facts shown
forth by affidavit or otherwise, constituting a prima fucie
case, and then by a rule to put the accused to show cause
against the attachment by an answer denying the alleged
facts, of which he had notice in the rule or on the record, or
excusing his conduct; or where the gravamen of the charge
rested on intention, by a disavowal of the imputed purpose.
4 Blk., 286; 3 Wl;ar. Cr. Law, 8449, 50; Ez parte Moore, 63.
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N. C, 397. According to the answer filed, Walker acquitted
himself from any charge of wilful disobedieunce to the writ
in the non-production of the child before His Honor on the
1st day of April, by the fact that he had never had the pos-
session and control of her, and of this opinion was His
Honor, as he found no fact {o the contrary in his judgment,
and hence as to this point it is to be taken that Walker per-
sonally was guilty of no contempt. But it is found by the
court below that Walker, on the service of the writ on
him caused notice of such service to be sent to Emily
Corbet who had the custody and control of the child, in
order that she might avoid the service of the writ on her,
and that he, since the service of the rule to show cause,
aided in sending Emily Corbet to Virginia and in the in-
stitution of legal proceedings in that state, with the intent
to hinder, delay or prevent the execution of the orders of
the court, and herein it is claimed that Walker was con-
structively guilty of a disobedience of the writ.

Manifestly as to both these grounds of contempt the ex-
istence of an intention to hinder and obstruct the service of
the writ on Emily Corbet was requisite. Walker may have
given notice of the service of the writ on him with no in-
tent thereby to aid or encourage Corbet to get out of the
way of the sheriff. And as to the aid given in sending her
to Virginia with the child, and in the institution of suif
there, it had been agreed on by the father and his agent,
Jackson, that Mrs. Corbet should go with the child to Nor-
folk, Virginia, and deliver her to the father, and it may be
that the aid given was upon the humane intent to deliver
the child to the father rather than to a stranger with whom
she was unwilling to go, and not upon any intent to obstruct
or evade the order of the judge.

How this essential fact of intention in the constitution of
the contempt was, was a matter within the breast of Walker,
and one to which he should have been required to purge
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himself in answer to the rule, or on special interrogations
put to him by the court; and if he was not so required, then
His Honor should not have proceeded to adjudge the con-
tempt unless on refusal to respond by Walker. But as we
understand the rule and the answer thereto the said Walker
fully acquitted himself by averring on his oath that if his
course in the matter was wrong, it was through ignorance
and with no disrespect to the court nor disposition to dis-
obey His Honor’s orders and decrees.

The judgment pronounced was certainly erroneous (if
otherwise correct) in that it subjected Walker to imprison-
ment for ninety days instead of thirty days as limited by
act of assembly. But all intentional disrespect to the court
and purpose of hindrance or obstruction to the process of
the court having been negatived by the answer, in our opin-
jon the court should have discharged the rule and not pro-
ceeded to find intents contrary to the answer and adjudged
any imprisonment at all. Ex parte Moore, supra; Bond v,

Bond, 69 N. C,, 97.
Error. Reversed.

R. 0. BURTON, Administrator, v. FANNIE CONIGLAND and
others.

Construction of Devise— Defeasible Estate, when it becomes
nbsolute.

A testator devised certain land to A subject to an usufructuary interest
in one B until the said A should reach the age of twenty-one years;
and if A shounld die leaving no child, then over; Held,

(1) That the effect of the will is to vest the estate af once in A.
{2) That the contingent limitation over in the event of the death of A
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he leaving no child, must be restricted to a death occurring during
the testator’s life-time or the devisee’s minority.

(3) That in either event the result is the same, vesting an absolute
estate in A,

(Hilliard v. Kearney, Bus. Eq., 221; Davis v. Parker, 69 N. C., 271; Ba-
ker v. Pender, 5 Jones, 351; Fuller v. Fuller, 5 Jones Eq., 223 ; Webb
v. Weeks, 3 Jones, 2793 Vass v, Freeman, 3 Jones Eq., 2213 McDanzel
v. MeDantel, 5 Jones Eq.. 831, cited and approved )

Srecial PrOCEEDING to sell land for assets commenced
in the Probate Court of Hartrax County, and heard on
appeal at Chambers on the 12th of December, 1879, before
Seymous, J.

After proceedings were had according to law, the plain-
tiff as administrator of Edward Conigland, deceased, sold
the land and Robert P. Hervey became the purchaser, but
refused to comply with the terins of sale upon the ground
set out in the opinion, to wit, that a good title could not be
made by the administrator. Thereuapon a rule was served
on the purchaser to show cause why he should not pay the
amount bid, and upon the hearing the probate judge held
that a good title could be made, and ordered Hervey to com-
ply with the terms of sale. He appealed from this order to
the judge of the district who affirmed the judgwment, and he
then appealed to this court.

Mr. Thos. N. Hill, for the plaintiff.
Messrs. Doy & Zollicoffer, for the respondent.

Svrre, C. J. The plaintiff, administrator of Edward
Conigland, filed his petition in the probate court against the
heirs at law for license to zell the lands of the intestate, and
under a decree therefor, sold a tract known as the “ Pope
Place,” and estimated to contain four hundred and fifty-
two acres, to Robert P. Hervey, at the price of two thousand
dollars. The latter refused to comply with the terms of
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sale, alleging that the intestate did not have an estate in
fee in the premises. The plaintiff reported the sale and the
failure of Hervey, and thereupon the court declaring its
willingness to confirm the sale when the conditions were
complied with, directed a rule to be served on the purcha-
ser, requiring him to show cause why he had failed to do
so. In answer to the rule, Hervey showed that the land
formerly belonged to one William Doggett, who died in
1835, leaving a will in which he devises the same as follows :
“I give and bequeath to my nephew John H. Ponton, my
tract of land on Quankey known as “Longs,” and which I
purchased at the sale of the clerk and master in equity. My
friend Mungo T. Ponton is to have the use and benefit of
said tract of land until he, the said John I. Ponton, arrives
to the years of twenty-one. 1If he dies leaving no child, I
give it to his brother William Ponton, Mariah and Mary
Ponton. Should they die leaving no child, T give it to
brother Henry Doggett.”

The devisee, John H. Ponton, who at the time of the tes-
tator’s death was but eight years of age, on attaining his
majority came into possessien under the will, and by his
deed of Aungnst 15th, 1856, purporting to pass the entire
estate in fee, with full warranty, cenveyed the land to Wil-
liam B. Pope, and on the same day Mungo T. Ponton re-
leased to him all his interest therein. Subsequently Pope
conveyed to the intestate the land now in controversy, par-
cel of that devised by the testator William Doggett and
conveyed as aforesaid.

The only question presented by the respondent isas to
the sufficiency of thetitle derived under the will and thence
transmitted to the intestate. The probate judge decided
that the devisee took an estate in fee and overruled the de-
fence. On appeal the judgment was affirmed by the judge
of the superior court, and from this ruling the respondent
appeals to this court.
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The argument for the plaintiff and the numerous author-
ities upon which it rests, are conclusive of the question and
render it needless for us to pursue the subject in detail.
The effect of the clause is most clearly to vest the estate in
the devisee, John H. Ponton, at once, deferring however
his enjoyment of its profits, which are meanwhile given to
another, until he reaches the age of twenty-one years. The
contingent limitation over, “if he dies leaving no issue,”
must be restricted to a death occurring during the testator’s
life-time or his own minority,and in either event, the result
is the same, vesting an absolute estate in John H. Ponton.
The opinion of the late B. F. Moore, a most learned and ac-
curate lawyer, given in reply to an inguiry of the intestate
as to the construction of the clause, some years since, and
read in the argument of plaiutifi’s counsel, limits the con-
tingency “to his dying and leaving no issue before he ar-
rives at full age” The subject is most elaborately and ably
discussed by the late Chief Justice, with his usual force and
clearness in Hilliard v. Kearney, Busb. Eq., 221, and the fol-
lowing conclusions reached: *“ When the estate is defeasi-
ble and no time is fixed on at which it is to become absolute,
and the property itself is given and not the mere use of it,
if there be any intermediate period between the death of the
testator and the death of the legatee, at which the estate
may fairly be considered absolute, that time will be adopted ;”
e. 9., a gift to A if he arrives at the age of twenty-one, but
if he dies without leaving a child, the property is to go te
B, the intermediate period is adopted, and the gift is abso-
lute at his age of twenty-one,” quoting from Horne v. Pillaus,
2M & K, 22 And again, “if there be no intermediate
period and the alternative is either to adopt the time of the
testator’s death or the death of the legatee generally,at some
time or other whenever it may happen, as the period at
which the estate is to become absolute, the former will be
adopted unless there be words to forbid it, or some consider-
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ation to turn the scale in favor of the latter, e. ¢. a gift to A
but in case of his death to B, the time of the testator’s
death is adopted as the period at which the bequest to A
becowmes absolute,” referring to several cases to sustain the
doctrine.

The same principle is afirmed and applied alike to real
and personal estate in Davis v. Parker, 69 N. C,, 271, See
also the other cases cited for the plaintiff—Baker v. Pender,
& Jones 351 ; Fuller v. Idler, 5 Jones Eq., 223; Webb v. Weeks,
3 Jones, 279; Vass v. Freeman, 3 Jones Eq., 221; McDaniel
v. McDariel, 5 Jones Eq., 351; 2 Fearne on Rem,, 339;
Horne v. Pillaus, 7 Con. Eng. Ch. Rep., 238.

It must be declared there is no error in the ruling in the
superior court and this will be certified that the cause may
be proceeded with according to law.

No error. Affirmed.

THOMAS J MERONY v. M. L, McINTYRE and anot her,
New Triol— Issues.

it is error to limit & new trial to a single issue, where ¢ e izsues are

it to Hmit trial t 2l . where all the issues a
essential and each touches the merits of the controversy. In such case
the new trial granted should be general,

(Holmesv, Godwin, 71 N, C., 303, cited and approved.)

Crvin Acrrox tried at Fall Term, 1879, of Rowax Supe-
rior Court, before Gilmer, .J.

{t is alleged in the complaint that plaintiff recovered
several justice’s judgments against the defendant, McIntyre,
amounting in all to $358.75, principal money, and caused
executions to be issued thercon which were returned nulle
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hona; that McIntyre, after becoming thus indebted to plain-
tiff, purchased of one West a house and lot for five hundred
dollars, and paid the money and procured the deed to be
made to his co defendant, Jennie Finger, without any val-
uable consideration moving from her, and that Mclntyre
wag insolvent at the time.

The action is brought on the idea, (the judgment debtor
having no estate or right in the land affected by a lien
under the judgment or capable of being reached by execu-
tion) that he has the right of action in the nature of a bill
in equity to follow the money of his debtor which has been
converted into the land as a gift to Jennie Finger.

The defendants filed separate answers, and the facts nee-
essary to constitute the j laintiff’s cause of action being de-
nied, His Honor submitted the following issues to the jury:

1. Was the defendant McIntyre indebted to the plaintiff
in judgments on claims contracted prior to May, 1876, and
only $12.08 paid thereon?

2. Did MecIntyre have West to execute a deed for said
land to defendant Jennie without consideration on her part?

3. Was McIntyre insolvent at the time of the execution
of the deed from West to Finger?

The jury being out considering of their verdict when His
Honor left the bench late in the evening, it was agreed that
the clerk might take the verdict, and they having agreed
came before the clerk and responded to the first issue, “ yes,”
to the second, “no,” and to the third, “yes,” and were dis-
charged, some remaining in the court room and others going
out into the street. Just after the discharge of the jury, one
of them in conversation with plaintiff’s counsel remarked
that the jury were satisfied that no consideration had been
paid by Finger, when the counsel told the juror, if that was
so, they should not have responded “no” to the second
issue, and suggested to the clerk and to said juror and some
five others still in the court room, that the jury ought to be
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got together that they might correct their finding. There-
upon the jury were assembled, aud after retiring for some
minutes returned and delivered a verdict in the affirmative
on the second issue. The judge was sent for, and after ex-
amining the jury touching their finding, directed the last
verdiet to be recorded. Defendants moved to set aside the
verdict and award a new trial, and upon hearing affidavits
and finding the facts as above stated, the court refused to
set aside the entire verdict, but set aside the finding on the
second issue, and ordered a new trial as to the same, and
the defendants appealed.

Mr. J. M. McCorlle, for plaintiff.
Mr. Kerr Craige, for defendants.

Ditrarp, J., after stating the case. The error assigned
questions the right of the court below under the established
rules and practice of the coarts to grant a new trial as to
one of the issues, leaving the verdict to stand as to the
others.

It is not necessary that we go into the inquiry whether
the change of the finding from a negative to an affirmative
response ou the second issue by the jury in consequence of
the conversation of one of the jurors with the plaintiff’s
counsel, and on suggestion to that effect, vitiated the ver-
dict and required the court as a matter of law to set it aside
in toto, or was a matter of such weight merely as His Honor
might give to it in the exercise of his discretion in passing
on the motion for a new trial. We are of the opinion,
whether the change of the verdict under the circumstances
vitiated it or not, His Honor, as he decided to set it aside,
should have done so and granted a new trial generally, and
not resiricted it to the second issue only.

It is settled that a court may in some cases grant a partial
new trial, and the rule on the subject as established by the
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decisions of this court, is, “ that if the jury omit to find a
matter which goes to the point of the issue, the new trial
must be #n fofe, but when all the material issues are found
correctly and the error does not touch the merits, the court
may award a writ of inquiry or a restricted new trial to
corrvect the error.”  Holmes v. Godwin,71 N. C, 306, and the
anthorities there cited.

In this action there were three essential facts in the plain-
tiff’s cause of action, to wit, the purchase and payment for
the iand by McIntyre out of his own means, the procurement
of titie to be made by West to Finger without valuable con-
sideration proceeding from her, and the insolvency of Me-
Intyre at the time of the conveyance. It took all three to
constitute a case for the plaintiff, and the non-existence of
either one of the facts, if so found, was fatal to the action.
The absence of a consideration paid by Finger was essential
to plaintiff, equally with and not more than the other facts;
and the jury as to this important fact involved in the second
issue in their first verdict in effect found that there was a
consideration, which entitled Finger to judgment; and in
their s=cond verdict they found in substance that there was
no consideration, and on this and the other findings the
plaintiff was entitled to judgment. Evidently, then, the
new trial granted of the second issue was on a point which
not merely touched the merits of the action, but was its
central point, without which and the other facts in his
favor the plainuff cou'd not recover. Applying the rule
established in Holmes v. Godwin, the new trial granted should
have been entire and not limited to this single issue.

According to the case of appeal the court found as facts
thiat the jury in their first verdict delivered to the clerk by
cousent of parties found the second issue in favor of the de-
fendant, Finger, and were discharged and dispersed, and
that in consequence of a conversation of a juror with the
plaintiff’s counsel, the jury were got together and again re-
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tired upon the issues, and on their second verdict found the
same issue differently. Upon these facts His Honor, from
a suspicion that the changed verdict on the second issue was
influenced, or may have been, by the conversation of the
juror with the plaintiff’s counsel, awarded the new trial to
the extent of that issue; but the jury in theirsecond verdict
responded on the other issues as well, and if in preservation
of the purity of jury trials it was proper to set aside the ver-
dict at all, it should have extended to the whole case.

We declare our opinion to be that the court was in error
in granting a new trial restricted to the second issue merely,
and that it should have been of all the issues. The judg-
ment is therefore affirmed as to the grant of a new trial of
the second issue, and reversed in so far as it refused a new
trial of the other issues in the cause. Let this be certified.

Error. Reversed.

PEOPLES NATIONAL BANK v. JOHN D. McARTHUR and others.
Amendment of Record— Appeal.

1. A court has power to amend its record by inserting what has been
omitted to make it speak the truth.

2. Where an actien was brought in a justice’s court against A and B and
an appeal taken from the judgment recovered, hut no memorandum
thereof entered on the justice’s docket, it is competent to the superior
court upon proof to amend the record to show that in fact only one of
the defendants appealed.

(Phillipse v. Higdon, Bush, 380 ; Ashe v, Streator, 8 Jones, 256; Thomas v
Womack, 64 N. C., 6575 Cheatham v. Crews, 81 N. C., 343; Brown v,'
Hawkins, 65 N. C., 645 ; State v. Cauble, 70 N. C., 62; Wolfe v. Dawis
74 N. C., 597, cited and approved.) )
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Crvir. ActioNn commenced before a justice of the peace
and tried on appeal at Spring Term, 1879, of CuMBERLAND
Superior Court, before McKoy, J.

The plaintiff endorsee brought thisaction before a justice
of the peace against the defendant, John D. McArthur, the
acceptor, and the other defendants composing the partner-
ship firm of W. D. Smith & Co., as endorsers, to recover the
amount due on a draft of one E. Page for one hundred and
thirty-five dollars, on which a payment of twenty-five dol-
lars had been made and credited. The plaintiff entered a
nolle prosequi, as to E. J. Hardin, one of the alleged copart-
ners, and recovered judgment against the other defendants.
From the judgment an appeal was taken, and an undertak-
ing entered into by the individual members of the firm and
the said Hardin in the sum of two hundred dellars, to pay
such sum as the plaintiff might recover in the superior court
according 1o the provisions of the code § 542.

On the trial in the superior court the plaintiff recovered
judgment against the defendant, McArthur alone, and there-
upon moved for judgment against the surety to the under-
taking on the appeal. This was . esisted on the ground that
the defendants W. D. Smith & Co., were the only appellant,
and the appeal had been prosecuted with success. There was
no memorandum-of theappeal entered on the justice’sdocket.
The counsel for defendants moved to amend the record so as
to show that W. D. Smith & Co. alone appealed, and offered
the affidavits of the justice and of McArthur and others in
proof of the fact. The plaintiff opposed the introduction of
the evidence for incompetence, and insisted that the justice’s
return was conclusive and could not be corrected or contra-
dicted. The court heard the testimony and fourd as a fact
that McArthur did not appeal, and ordered the amendument
and refused to give judgment on the undertaking, and the
plaintiff appealed.

Mr. B. Fuller, for plaintiff:
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As to changing the proceedings by parol proof, Long v.
Weaver, 7 Jones, 626; Wade v. Odenceal, 3 Dev., 428. The
revision in superior court is only of judicial proceedings,
Com’rs v. Kane, 2 Jones, 291 ; and an undertaking on appeal
is not a judicial proceeding, the clerk might take it, Bat.
Rev.; Weaver v. Hamilton, 2 Jones, 348. Any correction
must be by direct proceeding for that purpose, Doyle v.
Brown, 72 N. C,, 895 ; and even if it could be upon motion,
the issues of fact are triable by jury. BMurrill v. Humphrey,
76 N. O, 414.

Mr. N. W. Ray, for defendants.

Suira, C.J. The undertaking is executed by W. D,
Smith and J. M. Smith (who constitute the firm) and E. J.
Hardin, and 1s so drawn as to apply to the appellants as
such whether a part or all of them appealed; and with the
explanatory amendment, is discharged by the plaintiff’s
failure to obtain judgment against the principals in the
superior court. It is not denied that the court possesses no
power to alter the provisions of the contract or relax any
one of its obligations; and while abstaining from this, it is
not less a duty to make the record a truthful narrative of
what occurred and to correct an inadvertent error. The
duty is imperative, and it would be most unjust by a false
speaking of the record to enlarge the liability into which,
with the understanding of all the parties, the surety has
entered, because of an erroneous recital in the statement of
facts by the justice who first tried the cause. The only
guestion then is as to the right of the judge to make the
amendment, and of this there can be no doubt, as a few
references will be sufficient to show. The general doctrine
with its limitations is stated in Phillipse v. Higdon, Busb.
380, and Ashe v. Streator, 8 Jones, 256,

A summons returnable before the clerk may be made re-
turnable before the court in term time and thus give juris-
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diction. Thomas v. Womack, 64 N. C., 657; Cheatham v.
Crews, 81 N. C., 843, and cases cited in the opinion.

An insufficient affidavit on which an attachment has is-
sued may be amended. Brown v. Hawkins, 65 N. C,, 645.

A change may be made in the plaintiff in the warrant
tried before a justice and removed to the superior court on
appeal, by the substitution of the state in place of the over-
seer of the road in the latter court. State v. Cauble, 70, N.
C, 62.

But the correction of false recitals of facts should be in
conformity to the truth.  Wolfe v. Davis, 74 N. C. 597.

The cases cited by the plaintiff’s counsel are not in point.
It is not proposed to contradict a record by parol evidence
but to correct a false recital in the record itself. Thus
amended, there was no breach in the contract of the surety
and the court properly declined to render judgment against

him. There is no error.
No error. Affirmed.

JOHN D. WILLIAMS and others v. DAVID KIVETT.
Practice— Parol Evidence— Boundary.

1. This court will congider on appeal only such exceptions as were made
on the trial.

2. In locating a grant where the description of the land iz indefinite,
parol testimony that *“a pine stamp ninety yards below a bridge on
Little river ”” was the beginuning of the first line and ** an old marked
corner ’ (though no natural object is called for at that point) was the
end, is competent to be considered by the jury in fixing the fermini of
the first line and its correspondence with the course and distance called
for in the deed.
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3. Where the grant in such case described land as adjoining a river and
heginning on the river bank, below a bridge on the river, and the court
below excluded the above evidence, thig court intimate upon the au-
thority of Becton v. Chesnut, 4 Dev. & Bat.. 333, that if the evidence
had been properly ruled ont, the legal effect of the descriptive words
would be to fix the beginning at and immediately below the bridge,

(Bridgers v. Bridgers, 69 N. C., 4513 Addington v. Jones, 7 Jones, 582
Safret v. Hartman, 5 Jones, 1855 Topping v. Sadler, Id.. 3575 Me-
Donald v, MeOaskill, 8 Jones, 158; Becton v. Chesnut, 4 Dev. & Bat.,
335, cited and approved )

CiviL Actiox to recover possession of Land, tried at [Fall
Term, 1879, of CummrrrAxD Superior Court, before Sey-
mour, J.

The facts material to the points decided are set out in the
opinion of this court. Verdict for defendant, judgment,
appeal by plaintiffs.

Messrs. N. W. Ray and B. Fuller, for plaintiffs.
Messrs. Guthrie & Carr, for defendant.

Surre, C. J. The plaintiffs’ claim title to the land in
dispute under a grant from the state to James Campbell for
four hundred acres, issued on the 14th day of May, 1800,
and thence by successive mesne conveyances to themselves.
The land is described in the grant as “adjoining the river
and James Campbell’s survey, Alexander Campbell and
Wm. Crawford’s, beginning on Little river bank, below his
bridge on said river, thence south 35° east 187 chains;
thence south 55° west 52 chains; thence rorth 35° west
64 chains to a stake; thence with his own 800 acre survey
north 55° east 42 chains to the third corner of said survey ;
thence with his other line north 35° west 77 chains to the
corner of a 50 acre survey, patented by Walter Gibson,
thence north 45° west 48 chains to a stake on Little river
bank above his bridge; thence down the meanders of the
river to the beginning.”
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Plaintiff ’s claim—400 acres granted to James Campbell—A, B, C, D, E,
F, G down the river to A.
300 acres granted to James Campbell—F, 1.. D, E, to F.
50 acres granted to Walter Gibson—F, K, I, H, to F.
Defendant’s elaim—4635 acres granted to David Kivett—1, 2, 3, 4, 5. 6, 7,
8,9, 10, 11, 12, 13 to 1.
75 acres granted to Hugh McCormick—A, N, O, P
up the river to A.

o X

b

X3 e

In order to locate the grant, the plaintiffs proposed to
show that a pine stump, ninety yards below Campbell’s
bridge on the river bank, represented by A on the plat, was
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the beginning of the boundary and had been pointed out as
such by old persons. The evidence was excluded on the
ground that the description of the corner in the grant was
too indefinite to admit of location by parol.

The plaintiffs further offered to show by similar testi-
mony, an old marked corner at B, the termination of the
first line, and was refused because there was no natural ob-
ject at that point called for in the grant, and to be identi-
fied as such.

The plaintiffs then insisted that upon a proper construc-
tion of the descriptive words of the grant, the beginning
was fixed at and immediately below the bridge and thence
the lines were to be run Ly course and distance until the
river was reached, and down it to the first station. The
court not concurring in this interpretation of the deed, re-
fused to instruct the jury that such was its legal effect.
Starting from either point and running according to its
calls, the land in dispute is within the plaintiffs’ boundaries.

There were other exceptions to rulings made during the
trial which according to the view we have taken are not
necessary to be considered.

The beginning point is on Little river bank and below
the bridge which crosses it, and if capable of location must
be fixed by competent parol testimony as to its position, or
must be below and at the bridge itself. This evidence was
offered and rejected, not because of an inherent defect or
any objection to the source from which it comes, but for the
assigned reason that no evidence can aid the vagueness and
uncertainty of the descriptive words of the grant. Hence
it must be assumed that the witnesses were old persons, dis-
interested and now dead, and were competent to testify, if
the testimony itself was proper to be heard. No enquiry is
made as to their competency, and the exclusion of the evi-
dence rendered the enquiry wholly immaterial. The ques-
tion presented by the plaintiffs’ exception is as to the cor-

8
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rectness of the ruling of the court in refusing to receive any
evidence of the true locality of the beginning of the bound-
ary “on the river bank” and “below the bridge,” and it
cannot here be defended on the ground that it does not ap-
pear that the witnesses are dead and were not interested in
the subject matter of the controversy. This rests upon the
established rule that this court on appeal will only consider
such exceptions as ought to have been made and were made
in the court below. But the peint is decided in Bridgers v.
Bridgers, 69 N, C., 451, A witness, a justice of the peace,
hefore whom a warrant has been tried, was asked if its sub-
ject matter was within his jurisdiction, and the objection
was interposed that the evidence was secondary and the
original should be produced. In delivering the opinion,
Reapz, J., uses this language: “ He (His Honor) certainly
ought not to have rejected it (the evidence) if it was not ob-
jected to by the defendant. Nor ought he to have rejected it
although objected lo by the defendant unless the objection was put
upon proper ground. This is based upon the well established
practice to consider only such exceptions as are taken in the
court below and are brought up by the appeal for revision.

The point then is as to the competency of any evidence
to ascertain and fix the beginning of the boundary lines,
and in our opinion the ruling of His Honor is erroneous.

“ Tt is settled,” says PEarsox, C.J., “ that a line of marked
trees, or a tree marked as a corner although not called for in
the grant, or any natural object called for in the grant,
which can be identified, and has suflficient certainty to fur-
nish of itself a description in place of the course and dis-
tance set out in the grant, will be allowed the effect of
contradicting the course and distance so as to make the line
longer or shorter ; or even to locate the land north of the
beginning instead of south of it.” Addington v. Jones, 7
Jones, 582. And in Sufret v. Hartman, 5 Jones, 185, it is held
that testimony is receivable to fix a corner thoaugh not
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called for in the grant, which was adopted and acted on in
making the grant. To the same effect is Topping v. Sadler,
Ibid., 357. So an unmarked pine called for in the grant in
the midst of a pine growth between objects, eight or ten
miles apart, was allowed to be pointed out and identified.
MeDonald v. McCaskill, 8 Jones, 158,

These cases cited by the plaintiffs’ counsel sustain the ex-
ception and show that the evidence tendered ought to have
been submitted to the jury to assist them in finding the
place where the survey commenced. The proposition was
to show the ferming of the first line, and its correspondence
with the course and distance called for in the deed. But if
the evidence had been properly ruled out, for the reason
that it does not fit the description of the thing described,
we are not prepared to say the plaintiffs were not entitled
to the instruction as to the force and effect of the words of
the deed. The construction derives support from the de-
cision in Bectorn v. Chestrut, 4 Dev. and Bat., 335. In that
case the land is described in the patent as “lying on Neuse
river, and bounded as follows: Beginning at a hickory
below the mouth of Beaver Dam branch and runs up the
pocosin and branch north 71 west 45 poles; thence still
along said branch and joining Keiths' land, north 15 west
98 poles,” &e., “to a red oak by the river side; thence up
the river to the beginning.” In determing the legal import
of these words Ruvwin, C. J,, says: * We think it clear that
the patent begins at K, or, in other words, on the river and
immediately below the mouth of the branch mentioned.” * * *
“The last line but one goes to a red oak by the river side,
and thence up the river to the beginning. These termini,
independent of the calls for the branch on the first and
second lines, clearly fix the beginning of the survey on the
river, and consequently by the admission of the plaintiff
himself, the survey made from that point would not include
the land elaimed by the defendant.”
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But we put our decision upen the ground that it is com-
petent, by proper and sufficient testimony, to ascertain the
position of the starting point of the survey on the river and
below the bridge, and this is not prohibited by the absence
of a call for any natural object at that point, nor by any in-
definiteness in the description contained in the grant.

As this disposes of the appeal, and the same exceptions
may not be presented on another trial, it is unnecessary to
consider the others. There is ervor, and a wenire de novo iz
awarded. Let this be certified.

Error. Venire de novo.

WITTKOWSKY & RINTELS v. 8. W. REID.

Application of payment to open account and note—Judge’s Charges.

In an action on a note, where defendant owed notes and aecounts te
plaintiff (a creditor firm), the following issues were submitted to the
Jury @ first, Did defendant make the cash payment on general account,
or did he reserve the right to apply it afterwards ; second, If the right
was reserved were any directions given to apply the money first to the
open accounts and the balance on one of the notes.

The evidence was that defendant left the money with the book-keeper at
plaintiff’s store with a request to get up his papers by the afternoon
when he would eall and arrange the matter; one of the firm had agreed
that the payment should be applied to the accounts and the balance to
the note first falling due ; hut upon subsequent disagreement between
debtor and the other member of the firm, it was applied to the notes,
thereby reducing their sums so as to be cognizable before a justice.

Thereupon defendant asked the court to charge the jury : first, that if
they believed there had been a previous agreement with one of the firm
about the application of the cash payment (as above stated) then he had
a right on his return in the afternoon to have it so applied ; seeond, if
they believed lie paid the money as aforesaid, reserving the right to di-
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rect its location, he had that right at the time of his return. The first
was refused, the second given, and the jury found that it was paid on
general account.

Held, the refusal of the first instraction was error. The jury should
have been aided by the consideration of the conversations between de-
fendant and both members of the firm, in passing upon the second
issue. The charge given had the effect of restricting them to the evi-
dence as te the application aé the time the money was delivered to the
book-keeper.

CrviL Actiox fried at Fall Term, 1879, of MECKLENBURG
Superior Court, before Buxton, J.
Verdict for plaintiffs, judgment, appeal by defendant.

Messrs. Dowd & Walker, for plaintiffs.

Messrs. W. P. Bynwm and Jones & Johnston, for defendant:

As to application of money where creditor holds more
than one debt, and where payment will affect jurisdietion.
Wheeler v. House, 27 V1., 735; U. S.v. Kirkpatrick, 9 Wheaton,
720. The creditor having once made application cannot
afterwards change it without debtor’s consent, 7 How., 691 ;
5 Pet., 69. IExpress declaration at time of payment as to
which debt money is to be applied, is not essential; inten-
tion may be proved by previous or subsequent instructions.
2 Chitty on Contracts, 1,112; 74 Ill,, 238; 12 N. J. Eq., 233.
See also Hawkins v. Long, 74 N. C., 781. Where there are
two demands, money will be considered as having been paid
in discharge of the one which the amount will satisfy.
Caldwell v. Wentworth, 14 N. H., 431. Cannot apply half to
each.  Wheeler v. House, supra.

Dirrarp, J. The defendant was indebted to the plaintiffs
in two small sums by account, and by two bonds, both dated
the same day, and each for the sum of two hundred and
seventy-five dollars, one falling due at thirty days after date,
and the other at forty-five days, and the action was begun
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in a justice’s court on the bond last falling due, to-wit: on
the one executed at forty-five days, credited by one hundred
and twenty-five dollars endorsed as paid on the 27th of
January, 1876. The defence made in the justice’s court, and
relied upon on appeal in the superior court, was that de-
fendant had paid plaintiffs, at the time of the credit on the
bond in suit, the sum of two hundred and fifty dollars and
had directed the application thereof to the payment of the
open accounts, and the balance as far as it would go, on the
bond falling due at thirty days. And it was claimed that
instead of applying the sum paid as directed, which would
have left only the last bond unpaid, which is for a sum be-
yond the jurisdiction of a justice’s court, the plaintiffs have
credited the sum paid in equal parts on the two bonds, and
this in effect kept on foot four causes of action against him
within a justice’s cognizance, two on the accounts and two
for the balance on the two bonds.

On the trial in the superior court, His Honor, with a view
to have the controverted fact of application settled, framed
and submitted to the jury two issues:

1. Did defendant on the morning of the 27th of January
1876, pay the two hundred and fifty dollars on general ac-
count, or did he when he parted with the money reserve
the right to make the application in the afternoon? [Ans.
Money paid on general account.]

2. If the right was reserved, were any directions given by
the defendant to apply the money first in settling the two
accounts and the balance to go on one of the notes?

The evidence adduced so far as it is material to under-
stand the point of error assigned in the refusal of His Honor
to give one of the special instructions requested by defend-
ant, was, that on the morning of the 27th of January, the
defendant went to the store of the plaintiffs and handed the
money to the book-keeper of the firm, stating to him at the
time to have his papers arranged, and that he would call
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again that afternoon and arrange the matter. The partner,
Rintels, having died, the defendant was not allowed to state
the terms of an agreement claimed to have been made with
him as to the application of the payment, but was permit-
ted to tell what he told Wittkowsky in relation thereto, and
Wittkowsky’s reply ; and thereupon defendant testified that
on the day of the payment of the money he told Wittkow-
sky that Rintels had agreed with him that the payment
should be applied first to the open accounts and then to the
note first falling due, and that Wittkowsky replied he pre-
ferred to apply the money on general account and to have
new notes each for half of the balance; and hesaid that he
and Wittkowsky disagreeing as to the application, they
broke up, and soon thereafter the sum paid was applied one-
half on one note and the other half on the other, and the
present action was brought.

In view of this evidence defendant requested His Honor
to instruct the jury, first, that if they believed that there
had been a previous agreement with Rintels as to the man-
ner in which the cash payment should be applied and that
defendant paid the money to the book-keeper in the manner
described by him, then that defendant had the right on his
retorn in the afternoon to have the application made ac-
cording to the arrangement with Rintels; and secondly,
that if they believed that defendant paid the money to
plaintiffs’ book-keeper, reserving the right to make the ap-
plication, he had the right to direct the application at the
time of his return in the afternoon.

His Honor refused the first, but gave the second instruc-
tion, and then went on and instructed the jury that if de-
fendant made no application, the creditor might apply as
he saw proper, the payment under such circumstances being
regarded in law as made on general account and applicable
at the will of the creditor. |

It is claimed by the defendant that he was entitled to his
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first instruction and that the refusal of His Honor to giveit
was error. Assuming that an agreement had been made by
Rintels for the application of the payment as contended for
defendant, the arrangement was on the behalf of the firm
and within the scope of his powers as agent of the firm and
as such bound both partners. = And the payment of the
money thereafter was in law located and applied at the in-
stant of delivery to the book-keeper, or at least was a deposit
subject to such arrangements as might be made on the de-
fendant’s promised return in the afterncon. The defendant
was not allowed to testify directly to the agreement of Rin-
tels as to how the money was to be applied, but was allowed
to speak of the terms thereof communicated by him to Witt-
kowsky while the controversy was going on in the afternoon
with him, and of the reply of Wittkowsky. not denying the
same but expressing a preference to have it applied differ-
ently.

To what end was the recital of the agreement with Rin-
tels made by defendant to Wittkowsky and the conversation
between them on that subject admitted in evidence to the
jury 2 It was received without objection so far as the record
discloses. It must have been received for the reason that
it bore upon the question in dispute, and was fit to be con-
sidered by the jury in connection with the arrangements to
be made on the return of the defendant in the afternoon, in
finding whether any and what destination was given or to
be given to the money.

We think the visit of Rintels to defendant on the subject
of the claims a few days before the payment, the payment
on the morning of the 27th of January to the book-keeper
with direction to arrange the papers by the afternoon, the
return of the defendant as promised and the arrangement
then requested, together with the recital of Wittkowsky of
the location agreed to be given to the money by his pariuer,
followed by no denial of the agreement of Rintels, but merely
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by a declaration of a preference to apply the money other-
wise, was some evidence, the weight of which should have
been left to the jury, of the understanding claimed to be had
with Rintels; and if so believed by the jury, then on de-
fendant’s call in the afternoon, he would have the right to
make the application as claimed in his first instruction, and
this should have been submitted to the jury under the first
request of the defendant. His Honor did not submit the
evidence to the jury at all, neither under the first instruec-
tion to which it was in terms pertinent, nor in connection
with the other instruction which was asked and given.

The instruction asked and given as to a reservation of
right to make application of the payment, in express terms
confined the inquiry of the jury to a reservation af the de-
livery of the money to the book-keeper; and what the defend-
ant said at that time about returning in the afternoon and
thefi arranging the matter being in itself equivocal, it would
most likely have aided the jury if the evidence on which
the first instruction was asked had been left to them in pass-
ing on the second issue.

In our opinion, the refusal of the first instruction asked
by the defendant, and the giving the one that was given,
deprived the defendant of all consideration by the jury of
so much of the evidence as related to the agreement with
Rintels and the conversation in regard thereto between de-
fendant and Wittkowsky, and therein just ground existed
for complaint by the defendant.

There is error. The judgment of the court below is re-
versed, and this will be certified to the end that a new trial
may be had.

Error. Venire de novo.
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POLLY HODGES v. JOSEPH HODGES.
Where alimony aloneis sought, no decree before final hearing.

The statutes upon the subject of divoree do not authorize an allowance
of alimony pendente lite unless the petitioner seeks a dissolution of the
marriage relation or a separation from bed and board. When the applica-
tion is for alimony alone, it cannot be decreed before the final hearing,
and the amount or specific property to be assigned is left to the discre-
tion of the court, regard being had to the husband’s condition and
means wherever situate in determining its value.

Wilson v. Wilson, 2 Dev. & Bat., 377, cited and approved.)

Perrrion for Divorce tried at Spring Term, 1879, of Har-
1rax Superior Court, before Eure, J.

The plaintiff at spring term, 1876, of Halifax superior
court, by her petition duly verified and charging the de-
fenndant, her husband, with desertion and adultery, applied
for a decree of divorce from the bonds of matrimony, and if
not entitled thereto, from bed and board and for alimony.
At the same term the prayer for divorce or separation was
withdrawn, and a motion was made, upon the allegations
contained in her petition, for an allowance for her reasona-
ble support pending the application. The judge thereupon
in an interlocutory order, caused to be set apart for her use
a small lot in the town of Weldon belonging to the defend-
ant, subject to an unexpired lease at a monthly rent of ten
dollars, and the unpaid rent-money due and to become due,
and directed a writ to issue at the termination of the lease
to put her in possession. The defendant had not then been
served with process, but became a party to the proceeding
at spring term, 1877. The plaintiff was put in possession
of the lot by the sheriff on the 18th day of February, 1377,
the lease having expired nine days previous, butshe has re-
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ceived none of the rent-money. At spring term, 1879, the
counsel of defendant, on affidavit, moved for a rescission of
so much of the order for alimony as assigns his real estate,
which was refused and thereupon the clerk was directed to
enquire and report at the succeeding term the value of the
defendant’s annual income, and the annual rental value of
the assigned lot, which is the only property the defendant
possesses in this state.  From the denial of his motion to
rescind, the defendant appealed.

Mr. R. O. Burton, Jr., for plaintiff,
Messrs. Day & Zollicoffer, Hill and Batchelor, for defendant.

Suir, C. J.  After the decision in Wilson v. Wilson, 2
Dev. & Bat., 377, (at June term, 1837,) declaring that the
“courts are not authorized to make allowances for alimony
before the complaint of the wife shall be finally tried,” the
act of 1852, ch. 53, was passed conferring the power in ex-
press terms. Revised Code, ch. 89, § 15. This act provides
that “in all petitions for divorce and alimony, or for ¢limony,
when the matter set forth in such petition shall he suf-
ficient to entitle the petitioner to a decree for alimony, the
court may, in its discretion, at any time pending the suit,
decree such reasonable alimony for the support and suste-
nance of the petitioner and her family as shall seem just
under all the circumstances of the case,” including as well
those cases in which alimony alone, as the final object of
the suit, is sought, as those in which both separation and
support are demanded.

But in the revising and superseding enactment of Feb-
ruary 12th, 1872, entitled “ An act concerning marriages,
marriage settlements, and the contracts of married women,”
which went into effect on the first day of July following,
(section 38, relating to alimony pendente lite and which cor-
responds to and is substituted for section 15 of chapter 39 of
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the Revised Code,) thereis a material modification, and the
language is: “If any married woman shall apply to a court
for a divorce from the bonds of matrimony, or from bed and
board, and shall” &c., omitting therefrom the words “or for
alimony” found in the pre-existing law. Bat. Rev., ch. 37,
§ 10.

The succeeding section 39 (section 11 in the Revisal) is as
follows: “If any husband shall separate himself from his
wife and fail to provide her with the necessary subsistence,
according to his means and condition in life, or if he shall
be a drunkard or spendthrift, the wife may apply for a
special proceeding to the judge of the superior court for the
county in which he resides, to have a reasonable subsist-
ence secured to her and the children of the marriage from
the estate of her husband; and it shall be lawful for such
judge to cause the husband to secure so much of his estate
as may be proper according to his estate and circumstances,
for the benefit of his said wife and children, having regard
also to the separate estate of the wife.” This looksto a final
decree, and leaves to judicial discretion the sum or specific
property to be assigned and set apart to the complaining
wife, regarding not only the property which the process and
power of the court can reach and appropriate, but the hus-
band’s condition and means, wherever situate, in determin-
ing the amount and value of the allowance. The alimony
is not restricted to a moximwm “of one-third part of the net
annual income from the estate, occupation or labor of the
party,” as provided in cases of divorce from bed and board
in section 37. Bat. Rev., ch. 37,§ 9.

An examination and comparison of the legislation on the
subject bring us to the conclusion that when alimony alone
is demanded (and this application becomes such by the
withdrawal of the prayer for other relief,) the court can only
decree it upon the final hearing, and its allowauce pendente



JANUARY TERM, 1880. 125

MANIX . HOWARD.

lite can only be made when the petitioner seeks to dissolve
the marriage relation or a separation from bed and board.
The order of spring term, 1876, was improvidently made,
and should have been annulled on the defendant’s motion.
There is error in the refusal of the judge to do so. This
will be certified to the court below, that further proceedings
may be had therein in accordance with this opinion.
Error. Reversed,

JOHN 8. MANIX, Adm'r, ». THOMAS S. HOWARD.
Claim and Delivery—Judgment therein.

1. In an action of claim and delivery, it is not competent te the plaintiff,
after the property is put into his possession by process of law, to move
to dismiss the action and fail to file a complaint, thereby raising no
issue and depriving the defendant of an opportunity to assert his right.

|

In the progress of such action an inquiry was instituted to assess de-
fendant’s damages for the wrongful taking, the jury rendered a ver-
dict for the value of the property, and on plaintiff ’s motion the court
set aside the verdies, dismissed the action and made an order of restitu-
tion ; Held to be error. The judgment in such case should have heen
upon the verdiet and in the alternative—for re-delivery of the specific
articles if to be had ; and if not, for their value as assessed by the jury,

{(Perryv. Tupper, 70 N. C., 538 ; Dulin v. Howard, 66 N. C., 433, cited
and approved.)

Crvir, Acrion for Claim and Delivery, tried at Spring
Term, 1879, of CrRAVEN Superiér Court, before Eure, J.

The summons in this action was returnable to fall term,
1874, when defendant moved to dismiss on the ground that
the summons was void. The motion was overruled, and
upon defendant’s appeal the judgment was reversed. Folk
v. Howard, 72 N. C., 527. Subsequently, at spring- term,
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1878, & jury were impaneled to assess the damages of the
defendant by reason of the wrongful taking of certain mules,
the property in dispute; the defendant offered evidence as
to the value of the property; the plaintiff was allowed to
prove title on objection by defendant to the evidence; and
under the instructions of the court the jury rendered a ver-
dict for defendant and assessed his damage at six-pence, and
on defendant’s appeal the judgment was reversed and the
case remanded. Maniz v. Howard, 79 N. C., 553. And at
spring term, 1879, a jury were again impaneled fo assess
defendant’s damages, and they returned a verdict fixing the
value of the mules at three hundred dollars. Thereupon
the plaintiff moved to sct the verdict aside and dismiss the
action, the motion was allowed, but the court made an order
of restitution of the property to the defendant, from which
both plaintiff and defendant appealed.

No counsel for plaintiff.
Messrs. Green & Sievenson, for defendant.

Drurarp, J. This action of claim and delivery was
heretofore in this court, and the error then assigned was
that His Honor allowed the plaintiff on the execution of a
writ of inquiry to fix the value of the mules and the dam-
ages for detention, to make proof of title in himself, and it
was held, no pleadings being filed, that no issue was ot could
be made as to the right of property in the mules, and so the
evidence of title in plaintiff was irrelevant to the contro-
versy in the existing condition of the case, and the judgment
of the court below was reversed and the cause remanded to
be proceeded in according to law. See case reported in 79
N. C, 553.

The case of appeal states that at spring term, 1879, a jury
were again impaneled to inquire of and assess the damages
sustained by the defendant by reason of the taking of the
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mules out of his possession, and that the jury returned a
verdict for the full value of the property, to wit: for thesum
of three hundred dollars, and thereupon His Honor, on mo-
tion of the plaintiff, set aside the verdict aund allowed him
to dismiss his action, but made an order of restitution to
defendant, from which order both sides appeal.

This court on the former appeal having reversed the
ruling of the conrt below for the erroneous admission of evi-
dence of title in the plaintiff on the writ of inquiry, and
remanded the cause for further proceedings, we assume the
cause, when sent back, to have stood for execution of the
writ of inquiry as before, and so it is necessury for us on this
appeal only to consider of the errors assigned in the orders
of the judge after the rendition of the verdict of the jury.
The question is, can the plaintiff bring his action of claim
and delivery and procure the property to be taken out of
the possession of the defencant and delivered to him by
the process of the law, and then omit to file his complaint,
so that no issue can be made or tried as to the right of pos-
session between him and the defendant, and at length, on
his motion, dismiss his action and thereby acquit and dis-
charge himself from all relief or assertion of right in the
action on the part of the defendant.

In putting this provisional remedy of claim and delivery
in motion, it was requisite that the plaintiff, after getting an
order for the taking and delivering of the mules to him,
should execute an undertaking with surety in double the
value of the property, conditioned for the prosecution of his
suit, for return of the property if so adjudged, and for the
payment of such sum of money as might from any cause be
recovered against him. Bat. Rev., ch. 17, § 177, ¢f s¢5. And
the suit being thus instituted, it was incumbent on the
plaintiff’ to follow it up and file his complaint within the
first three days of the return term, setting forth the facts
constituting his right, cr in default thereof, be exposed to
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have his action dismissed. Bat. Rev, c¢h. 18 § 2, and C. C.
P, §78.

From the case of appeal signed by the counsel, and the
record proper, it is to be taken that the plaintiff never filed
any complaint at all, but was content, having had possession
delivered to him, to let the matter hang. The former ap-
peal was without pleadings as reported in 79 N. C,, 553, and
the record and case of appeal to this term not disclosing the
existence of any, we are to take it that none have been filed,
and we are fortified in this conclusion by the fact that if
pleadings had been filed and issues joined, the jury, instead
of being sworn to inquire and assess damages to defendant,
would have been charged to pass on the issues as to the
right of possession, and at the same time to ascertain the
value of the property, if the right were found in defendant.
We conclude, therefore, that the plaintiff omitted altogether
to file a complaint on which the defendant might make
issue and have the right of property settled by a jury. And
in that case what course was open to the parties respectively
to take ? Could the plaintiff elect to dismiss or discontinue
the action, or neglect to proceed to issue, and by this means
force the defendant to sue him in a separate action, or to
submit to be kept out of the possession indefinitely ? or did
the defendantin such contingencies have the right to be put
back into the possession by orders in the cause?

The proper proceeding to be had in the state of things
which occurred in the court below is not specifically pointed
out in the code of civil procedure, (and we could not expect
it to go into all the details of practice). But it seems to us,
a judgment for the defendant for restitution of the property,
if to be had, and if not, for its value, was just in itself, and
the only course that could be adopted to prevent the plain-
tiff from using the process of the law for his personal ad-
vantage merely, instead of as a means of a due and orderly
assertion of his right by a trial thereon.
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Tt is settled that whenever a party is deprived of the pos-
session of property by the process of the law in proceedings
adjudged void, an order for restitution will be made as a
part of the judgment. Perry v. Tupper, 70 N. C., 538 ; Dulin
v. Howard, 66 N. C, 433.  Upon the same reason, if a plain-
tiff, in the action of claim and delivery, in which action
both parties are actors, procured property to be taken out of
the hands of the defendant and put into his possession and
then dismniss his action, it ought to be a part of the judg-
ment to put the parties in statu quo.

Such a course of proceeding seems to be neeessary, other-
wise the plaintiff, under color of legal process, will perpe-
trate a fraud on the law and be allowed to keep property,
the title to which was prima focie in the defendant from
whom 1t was taken at the beginning of the suit. In all
cases where issue ig joined on pleadings filed, the defendant
on the trial may have a verdict on the right, and fixing the
value ; or if plaintiff neglect or refuse to come to trial of the
issue joined, the defendant may have judgment as of non-
suit for the property, with an assessment of value on a writ
of inquiry, followed by a judgment in either case in the al-
ternative, that is to say, for the property if to be had, and if
not, then for the value. And it is equally necessary, in all
cases, whether issue be joined or not, in prevention of fraud,
to provide, on plaintiff’s motion to dismiss or discontinue,
for a like judgment in the alternative.

This conclusion as to the proper course to be pursued in
this and similar cases, is sanctioned by the practice under
the New York Code, of which our Code on this subject is a
copy, and is authorized by the practice in actions of replevin
of which our action of claim and delivery is a substitute.
1 Whit. Pr., 448 ; Wilson v. Wheeler, 6 H. Prac. Rep., 59 ; 1
Chitty Pl 164.

Seeing, then, that the defendant was entitled to be put
back i% his former position by a judgment in the alterna-
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tive, how and by what means was that to be effected ? A
judgment for restitution merely would not, or might not be
-effectual, for if the sheriff should be unable on the execn-
tion to find the goods, or if the plaintiff has disabled him-
self to surrender the property, then the order of restitution
becomes fruitless, The only judgment to meet such a pos-
sible state of things, it seems to us, would be a judgment to
have the specific articles returned if to be had, and if not,
the assessed value thereof. With a view to a jodgment in
this form it was necessary, on the plaintiff’s motion to dis-
miss the suit, to have had the value fixed by the jury as
was done in this case on a writ of inquiry.

Instead of proceeding to judgment in the alternative His
Honor set aside the verdict on the writ of inquiry fixing the
value, and ordered a writ of restitution to issue, whith, of
course, would omit any valuation of the mules sued for, and
such a judgment, we have seen, would or might be ineffec-
tual to put defendant in his former position.

We declare our opinion, therefore, to be, that His Honor
erred in setting aside the verdict of the jury, and that his
judgment, retaining the verdict, should have been for a re-
turn of the mules, if to be had, and if not, then for the pay-
ment of the value as fixed by the jury. This is error. Let
this be certified.

Error. Reversed.

Nore.—Ix Same Casg oN PrAINTIFF'S APPEAL.

Drirarp, J. The error complained of by plaintiff is that
after setting aside the verdict of the jury on the writ of in-
quiry and allowing him to dismiss his action, His Houor,
as a part of his judgment, ordered restitution to be made of
the mules which had been taken from defendant, and put
into his possession under the process of the law.

We held in the appeal of the defendant, and for the rea-
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sons expressed in the opinion filed in that case, that it was
an abuse of the process of the law to take the mules out of
the defendant’s possession and then dismiss the action with-
out putting the defendant in stetu quo, and that in such case
it was preper to order restitution as a part of the judgment.
There is no error therefore in the order of restitution of
which the plaintiff has a right to complain, and the judg-
ment of the court below on the point excepted to on the
part of the plaintiff is affirmed.
No error. Affirmed.

JOHN J. ROWLAND to use of B. F. Havens v. GEORGE L. WIND-
LEY, Administrator.

Pleading—Stetute of Limitations.

An administrator was sued upon a note under seal executed by his in-
testate and another in 1854, and pleaded the statute of limitations, and
also ““ that the note was not presented for payment in due time as re-
quired by law.” Defendant admitted non-paynient, and upon the
judge’s intimation that plaintiff couid not recover in the absence of
proof thas defendant’s intestate or his co-obligor had not paid it, he
took a nonsuit and appealed ;

Held, that the plea of the statute not being applicable to notes under
seal should have been stricken out, ard the trial had upon the issue
raised by the other plea, and defendant allowed the opportunity of
showing whether he had advertised, paid over the surplus, and taken
refunding bonds.

Oates v, Gray, 66 N. C., 4425 Coeper v. Cherry, 8 Jones, 323, cited and
approved )

Crvir Actiow tried at Spring Term, 1879, of Beaurort
Superior Court, before Avery, J.
This action was brought upon a noteuader seal executed
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by James 8 Campbell (defendant’s intestate) and Samuel
B. Latham. The facts appear in the opinien. Upon an in-
timation of the court that the plaintiff could not recover, he
took a nonsuit and appealed.

Mr. James E. Shepherd for the plaintiffl

The defence of payment may be made under general is-
sue in assumpsit, but specially pleaded in action of debt on
a specialty. 2 Greenl. Ev., title “ payment.” No plea of
statute of limitations to debt on specialty. 3 Chitty Plead-
ing; 1 Tidd Pr. Payment must be pleaded. 7 Wait Act.
and Def,, 422,

Messrs. W. B. Rodman and George H. Brown, Jr., for de-
fendants.

Asug, J. This is an action on a note under seal for two
hundred dollars, dated October 10th, 1854, and due one day
after date, tried before a justice of the peace in the county
of Beaufort. Judgment was rendered by the justice in
favor of the plaintiff, and the defendant appealed to the su-
perior court. The defence set up by the defendant before
the justice was:

1. “That the note was not presented for payment in due
time as required by law,

2. “That the said promissory note was cut of date by the
statute of limitations.”

The pleading was not amended in the superior court, and
the case thus stood upon the answer and defences as befere
the justice.

The case was submitted to the jury upon the same de-
fences set up before the justice, when the plaintiff suggested
to the court that the statute of limitations was not a proper
plea to an action upon a sealed instrument, and would not
be available to the defendant. Thereupon His Honor stated
that he would permit the defendant to amend if he should
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choose soto do, which offer the defendant declined. Some evi-
dence was offered by the defendant tending to show that
Windley, the defendant (administrator of Campbell one of the
obligors of the bond, who died in 1839) in the year 1879 ad-
mitted that he had not paid the note ; and after the admission
of thisevidence the court intimated an opinion thatthe plain-
tiff could not recover because he had not offered evidence
tending to show that Campbell or the other party to the
bond had not paid the same from the date of its execution
in 1854. Upon which intimation the plaintiff submitted
to a nonsuit and appealed to this court.

The construction to be put upon the defences set by the
defendant, is, first, that the plaintiff had not presented the
bond for payment within two years after the administration
according to the act of 1789, and secondly, that the plain-
tiff’s cause of action did not accrue within three years be-
fore the commencement of the action.

While the code of civil procedure has abolished the subtle
niceties and technicalities of the pleading at common law,
it did not dispense with that certainty and regularity in
pleading which is essential to every system adopted for the
administration of justice. The plaintiff must state his
cause of action with the same substantial certainty as was
formerly required in a declaration, and the defendant must
controvert the allegations of the complaint, or they will be
taken as true for the purposes of the action. Oatles v. Gray,
66 N. C, 442. There is no rule of pleading better settled
than that the statute of limitations does not apply to bonds
or notes under seal. Payment was formerly the only plea
to raise a bar to an action on such instruments from the
lapse of time, and we take it that it must still be substan-
tially pleaded in a case like this.

The defence of the statute of limitations in this action is
irrelevant, and raises an immaterial issue. And if this had
been the only issue and the jury should have found a ver-
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dict for defendant, it would have been the duty of the court
to render a judgment in behalf of the plaintiff non obstante
veredicto. 'Tidd Pr., 291. The defence of the statute being
irrelevant, it should have been stricken out upon the de-
fendant’s refusal to accepi the leave offered by the court,
and judgment by nil dicit given the plaintiff. Tourgee’s
Code, § 104, and the authorities there cited.

But as there was another defenice set up by defendent, the
court, instead of intimating an opinion to the plaintiff
which drove him to a nonsuit, after striking out the irrele-
vant plea, should have permitted the trial to proceed upon
the issue raised by the other defenice under the act of 1789,
which might have availed the defendant if he could have
shown that he had advertised, paid over the surplus, and
taken refanding bonds in compliance with the provisions
of that statute. Cboper v. Cherry, 8 Jones, 323.

There is error. The nonsuit i3 set aside. Let this be
certified to the saperior court of Beaufort that further pro-
ceedings may be had in accordance with this opinion and
the law.

Erroz. Reversed.

M. P. PURNELL ». VAUGHAN, BARNES & CGC.
Usury, velief against.

Equity will relieve against usury only upon the Lorrower’s paying the
principal sum loaned and legal interest,

(Ballinger v. Edwards, 4 Ired. Eq., 440; Bewd v. Bingham, 76 N, C,,
285 Siumonton v, Lanier, 71 N, C., 498, cited and approved)
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AppeaL from an Order made at Spring Term, 1878, of
Harrrax Superior Court, by Seymour, J.

The facts are reported in same case 77 N. C., 268, and 80
N. C,46. Upon the coming in of the report of a referee,
the court intimated that the plaintiff could not maintain
bis actionp without submitting to a judgment against him
for the amount actually due the defendants with six per
cent interest thereon. Whereupon the plaintiff took a
nonsuit and appealed.

Messrs. R. B. Peebles, Day & Zollicoffer and J. B. Batchelor
for plaintiff.

Messrs. Mullen & Moove, R. O. Burton, Jr., Reade, Busbee &
Busbee and Gilliam & Gatling, for defendants.

Sarrre, C. J. At June term, 1877, this case was before the
court upon the plaintiff’s appeal from an interlocutory
judgment granted “ on the condition that the plaintiff agree
in writing to forego and release all claim for forfeiture and
penalty on account of usury,” and submit “to pay the bal-
ance if any found against him, with six per cent interest
thereon from the time it fails due” The exception was to
the judgment imposing the condition, and this court de-
clared that there was no error therein. At the hearing of
the cause in the superior court at spring term, 1878, upon
the coming in of the report of the referce, the court ex-
pressed the opinion “that the plaintiff couid not maintain
his action without submitting to a judgment against him
for the amount actually due to the defendants with six per
cent interest thereon,” and thereupon the plaintiff was al-
lowed to dismiss his biil.

We have already decided upon the defendants’ appeal
(80 N. C,, 46,) that the order of dismissal on the plaintiff’s
motion was erroneous, and that the cause must proceed to
a final disposition of the matters in controversy. It is need-
less to repeat the reasons which led to that conclusion.
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The present appeal presents for review the correctness of the
ruling of the court, in deference to which the plaintiff at-
tempted to put an end to the proceeding. In our opinion,
the principle involved in the present, is settled by the de-
cision in the plaintiff’s former appeal from an order essen-
tially the same, and the question cannot now be made. If
it were otherwise, the decisions are numerous and uniform
in this state, as elsewhere, that a debtor seeking the aid of
a court will be relieved of the usurious element in his debt,
only upon his payment of what is really due. “If indeed
the borrower,” says Rurriy, C. J., “ asks for assistance from
equity, it may be refused unless he deal equitably by paying
the principal money loaned and legal interest.” Ballinger
v. FEdwards, 4 Tred. Eq.,449; Beard v. Bingham, 76 N. C., 285.

The present system of practice has not changed the rule
upon which relief is afforded an applicant debtor. In Sim-
onton v. Lanier, 71 N. C., 498, the defendants against whom
judgment by default had been taken for their failure to an-
swer, for a debt containing usurious interest, moved to set
aside the judgment, and if this was disallowed to correct and
reform it by striking out the usurious interest. The court
refused the first and granted the second motion, and Byxuy,
J., delivering the opinion, says: * Asthedefendants came
into this court o ask fovors and this is a court of equity as
well as law, they will berequired to do equity, that is, to pay
the debt and legal interest thercon for the loan of money, to-
wit, eight per cent.” The plaintiff having invoked and re-
ceived the aid of the court, must submit to conditions upon
which, according to the settled practice of the courts it is
rendered, and has no just grounds of complaint of the
order requiring him to do so. There is no error and this
will be certified.

No error, Affirmed.
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W. H. & J. G. SHIELDS, Executors, v. W. 0. MCDOWELL and others.
Petition to Sell Lond for Assels— Necessary Awverments.

Ou petition to sell land of a decedent to pay debts, the administrator
must satisfy the court, cifier that the personal estate has been ex-
hausted and other debts are due, or that it will be clearly insufficient
for that purpose.

(Wiley v. Wiley, 83 N C., 182; Bland v. Harstoe, 65 N. C., 204; Finger
v. Finger, 6+ N. C., 183 ecited, distinguished and approved.)

SpeciaL Proceepixg commenced in the Probate Court
of Harirax and heard on appeal on the 12th of December,
1879, before Seymour, J.

The plaintiff executors seek to subject the land of their
testator to the payment of debts. The defendants demurred.
Demurrer sustained by the clerk, bui overruled by the judge,
and the defendants appealed.

Mr. Thomas N. Hill, for the plaintiffs.
No counsel for the defendants.

Ditrarp, J. The plaintiffs, as executors of Chas. C.
Shields and part of the devisees of the testator, filed their
petition in the probate court against the defendants who
are co-devisees with the plaintiffs, for a license to sell the
land devised for assets to pay the debts of the testator.

The defendants demur to the petition, and specially as-
sign as the ground thereof that the plaintiffs do not allege
that they have exhausted the personalty of their testator.
The demurrer was sustained by the judge of probate, and
on appeal to the superior court his judgment was reversed
and an order made that the probate judge proceed to decree
a sale of theland according to the prayer of the petition, and
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from this judgment of the superior court the appeal is
taken.

The facts stated in the petition are, that the outstanding
unpaid debts against the estate are $2,500, the personal es-
tate $1,000, and of this last sum $400 has been applied in a
due course of administration. The legal effect of the de-
murrer is to admit these facts and the insufficiency, thereon
apparent, of the personal estate, when it is all applied, to
pay the debts. DBut the special ground of demurrer assigned
tenders the legal proposition that upon the case as set forth
in the petition, the petitioners have no authority to ask, nor
the probate court any jurisdiction to grant a license for the
sale of the land for assets until the personal estate has been
exhausted, that is to say, until the application of the $600,
which is stated in the petition to be still on hand.

The statute on the subject of the sale of land for assets
provides, that “ when the personal estate of a deceased is in-
sufficient to pay all his debts, including the charges of ad-
ministration, the executor, administrator or collector may,
at any time after the grant of letters, apply to the superior
court of the county where the land lies, by petition, to sell
the real property for the payment of the debts of such de-
cedent.”  And the petition filed for the purpose is required
to set forth: 1. The amount of debts outstanding against
the estate. 2. The value of the personal estate and the ap-
plication thereof. 3. A description of the real estate and
estimated value, together with the names, ages and resi-
dences of the devisees and heirs-at-law. Bat. Rev,, cbh. 45,
§§ 61, 62.

The personal estate in law is the primary fund and land
is the secondary fund for the payment of debts, and the de-
sign of the act giving authority to the personal representa-
tive to sell and administer on the proceeds of lands in the
requisites preseribed to a petition for a license to sell, evi-
dently is to inform the court of the condition of the estate
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with reference to its debts and the value and application of
the personal estate, so that it may be seen that the personal
estate is insufficient to pay the debts. If a petition be drawn
in accordance with these requirements so as to show the in-
sufficiency of the personal fund, the necessity to resort to
the real estate to supply the deficiency will then be appar-
ent, and in such case it would seem that such petition was
legally sufficient.

The act in requiring a statement of the value and appli-
cation of the personal estate does not require that the whole
shall be applied before the application for license is made.
Its terms will be complied with by an averment, as in this
case of the amount and of the application of the assetsso far as
made, and then by easy computation it can definitely be
seen what is on hand unapplied, and what the deficiency
will be to meet the outstanding debts, and this is all that is
needed to enable the court to pass on the necessity to sell
the land.

The insufficiency of the personal estate of a decedent to
pay his debts is the essential fact that originates the duty
in the personal representative to apply for a license to sell
“land for assets, and it equally gives rise to the jurisdiction
and power in the probate court to grant it, and if such in-
sufficiency exist, it matters not whether it is made to appear
before or after an application of the whole fund. In the
case of insufficiency, the statute provides in so many words
that the personal representative may of any time after the
grant of letters apply for the license. Bat. Rev,, ch. 45, § 61.
Construing this section in connection with the clause of the
section requiring a statement in the petition of the amount
of the personalty and its application, we think the mean-
ing of the statute is that the power and duty to apply for a
license exist whenever such insufficiency occurs and can be
shown forth in the petition, whether presently or remotely
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after the grant of letters, or before or after a full application
of the personal assets.

This construction of the statute accords with the practice
and general understanding in the legal profession, and
leads to an early settlement of administrators, which is so
much favored in the law, and subjects creditors to no un-
just delay in the collection of their claims, and no decisions
can be found to the contrary. In some of the cases, for ex-
ample, in Wiley v. Wiley, 63 N. C,, 182, and Bland v. Hartsoe,
65 N. C,, 204, the expression is used that no authority exists
to decree a sale of land for assets until the personal estate
is exhausted, but on examination that language was aptly
used, as the petition disclosed that assets came or ought to
have come to hand sufficient to pay the debts, but were di-
verted by devastavit, or distribution, to the next of kin. The
true rule, in our opinion, is laid down in the case of Finger
v. Finger, 64 N. C., 183, wherein the court say: “Ona
petition to sell lands of a deceased person the administrator
must satisfy the court either that the personal estate has
been exhausted in the payment of debts and that others are
due, or that it will be elearly insufficient for that purpose.”

In our opinion the insufficiency of the personal assets to
pay the debts of plaintiffs’ testator and the extent thereof,
being made clearly to appear in the allegations of the peti-
tion, a case was made authorizing the license prayed for,
notwithstanding a portion of the assets was still in the
hauds of the executors not applied to the debts, and that
His Honor’s judgment reversing the action of the probate
judge was correct.

Let this be certified to the superior court to the end that
a procedendo as ordered may issue to the probate court to
proceed upon the petition to order the sale as prayed for.

No error. Affirmed.
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ATLANTIC, TENNESSEE & OHIO RAILROAD COMPAXNY V. E.
F. MORRISON and others,

Aecount—Issue involving final setilement, when submitted.

1. An account will be ordered as of course where defendant admits he is
an accounting party. But if the liability to account is denied (as here
by former settlement) no order of reference or other issue can be had
until the alleged bar is passed upon; ZZ'herefore in an action on the
hond of a railway treasurer where the defendant’s accounting charac-
ter is admitted in the answer but a settlement with the company plead-
ed in bar of an account, the court did not err in submitting an issue to
the jury in relation to the settlement, as a preliminary matter.

PO

. On the trial of such issue the proof was that defendant had turned
over the assets enumerated in a certain receipt and had had other
moneys not embraced therein, and that the party giving the receipt
refused to execute it as in full.  Upon this proof the judge properly
told the jury there was no evidence of a final settlement.

(Dozier v. Sprouse, 1 Jones Eq., 152 Douglasv. Caldwell, 64 N. C., 372;
Costin v. Bazter, 6 Tred. Eq., 197 ; Mebane v. Mebane, 1 Ired. Bq . 403 ;
State v. Paiterson, 18 N, C., 470, cited and approved.)

Crvir Acriox on a Bond tried at Fall Term, 1879, of
MEeckLENBURG Superior Court, before Buazton, J.
Verdict and judgment for plaintiff, appeal by defendants.

Messrs. Jones & Johnston, for plaintiffs.
Messrs. Wilson & Son, for defendants.

Dirrarp, J. The bond declared on in this action was
executed by defendant Morrison with the other defendants
his sureties, conditioned for the safe keeping and proper dis-
bursement by said Morrison, as treasurer of the plaintiff
company, of the money and effects which might come into
his hands belonging to the company, and for the perform-
ance of his duty as such treasurer in all other respects. A
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breach of said bond is alleged, in that, the defendant Morri-
son received a large sum of money, the amount not known,
and contrary to the conditions of his bend he paid out some
of it to persons not entitled to receive it, and without au-
thority, appropriated a part to his own use, and has still in
his hands a considerable amount not accounted for.

The defendants in their answer, admitting the appoint-
ment and acting of Morrison in the position of treasurer
and the execution of the bond declared on, deny any breach
of the conditions of the bond, and aver full performance of
his duty in all things. And they specially set up and rely
on, as a bar to any further accountability, a settlement had
with a finance committee of the company covering all mat-
ters of account of the first fiscal year ending the 31st of May,
1873, and also an account and settlement with one Springs,
receiver, on the 21st of April, 1874, in respect of the money
and effects of the company which came to the treasurer’s
hands after the settlement with the finance company, as a
bar to any opening of the accounts for that year.

On the opening of the cause for trial the defendants insist-
ed on an issue to be submitted to the jury on the question
of breach or no breach, but His Honor was of opinion that
inasmuch as the accounting character of defendant as treas-
urer was admitted in the answer, the plaintiff would have a
right to an order of account as of course, if it were not that
the defendant had set up and pleaded settlements had with
the company in bar of an account, and that therefore the
proper preliminary issue was as to the existence and suffi-
ciency of the alleged settlements to bar the further investi-
gation of the accounts of the treasurer. To this refusal of
the issue desired on the part of the defendants and the sub-
mission of one instead as to the existence and sufficiency of
the settlements pleaded in bar, the defendants excepted;
and therein it is claimed that His Honor erred.

Under our new system the courts being required to recog-
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nize the legal and equitable rights of the parties in the same
action, it is proper that the action of the court and the prac-
tice should be framed so as to give in effect such remedy and
work such determination of the rights involved as were for-
merly attainable in either a court of law or equity, or botbh,
and therefore His Honor, having regard to the object of the
action and the facts stated and put in issue, should have re-
garded the action, although instituted on the official boud
of the treasurer, as substantially a suit for an account. It
is alleged in the complaint that Morrison had a large sum
to come to and pass from hLis hands as treasurer, some of it
without authority to persons not entitled to receive it, some
to his own use, and a large sum still in his hands; and
while the defendants in the answer deny all misapplication,
yet it is admitted the treasurer had received a large sum of
money, and thereby admitting his former liabiiity to ac-
count, it is sought to defeat any further account by a plea
in bar of two settlements alleged in the answer. Whenever
a person admits himself to be an accounting party, it is
usual to order an account as of course, but if the liability to
account is denied as by release or former settlement, no or-
der of reference can be had until the alleged bar is passed
upon. Dozier v. Sprouse, 1 Jones Eq., 152; Douglas v. Cald-
well, 64 N. C., 372.  That was precisely the case in this ac-
tion. The accounting character of the treasurer is admitted
but two settlements are relied on as barring the plaintiff’s
right to an account, and if they be full and fair they are a
bar as well in a court of law as in a court of equity.  Costin
v. Baater, 6 Ired. Eq., 197 ; Mebane v. Mebane, 1 Ired. Eq.,
403; 1 Story Eq., § 590.

It would seem then upon authority that the issue as to
the matters relied on in bar was a preliminary issue and
should be settled before any other progress was made. And
apart from authority the course pursued by His Honor was
well justified by the reason of the thing. Evidently no good
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could come from the expense and labor of an investigation
of the accounts under an order of reference, or by a trial
before a jury on the issue insisted on by defendants on the
question of breach, if the alleged settlements, already had,
concluded the parties. Why take an account in either mode,
if the accounts settled were sufficient in law to protect de-
fendant against lability to account again.  We hold, there-
fore, as to this exception, that the court was not in error in
the refusal of the issue requested by defendants and in the
submission of one as to the existence of the settlements al-
leged by defendants.

On this decision of His Honor as to the issue proper to
be submitted, the plaintiff conceded a full and final settle-
ment for the first £scal year ending the 31st of May, 1873,
but claiming that there was no full and final account of the
agency of defendant Morrison after that date, His Honor
framed and submitted to the jury an issue as to the fact of
a full and final accounting for the last year. In support of
the affirmative of the issue, Morrison introduced a receipt
of Springs as receiver, dated 10th of April, 1874, giving an
itemized statement of the assets of the company consisting
of bonds and notes turned over to him, and testified in his
own behalf, that no examination of his books, accounts and
vouchers was made, but expressly declined, and that Springs
refused to give a receipt to operate to any further extent
than to the assets turned over to him. He farther stated
that Springs also said that during his last year’s agency, he
carried forward upwards of one thousand dollars on hand
at the close of his accounts settled before the finance com-
mittee for the vear before; that he (witness) had received
from Gormsley, a temporary receiver, a sum of money, and
during the year had received thousands of dollars, as much
as twenty thousand, and he had paid a 1l of it out under
advice of counsel; but no estimate of the accounts in re-
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gard thereto was made by Springs, and no statement thereof
was contained in the receipt exhibited.

This being all the evidence in support of the fuliness and
finality of the settlement alleged by defendants, His Honor
held that it amounted to no evidence and directed the jury
to find the issue in favor of the plaintiff and defendants ex-
cepted.

Upon this exception the question is, did the testimony
offered amount to no evidence of the full and final account
alleged ? If it was of this import, or not such as reasona-
bly to warrant a finding of the fact under investigation it
is settled thatin such case the court should not have allowed
the jury to pass on the issue at all, but have directed them to
find against the party on whom rested the burden of proof.
State v. Patterson, 78 N. C., 470, and cases therein cited.

What is a full and final account? An account can not
be said to be full which does not embrace all the items of
charge and discharge, nor can it be said to be final, if as
made it is contemplated that a future reckoning is or may be
had. Here upon the treasurer’s own statements, the receipt
embraced nothing more than an enumeration of the assets
turned over, and no estimate was then made of the thou-
sands of dollars which he had received during the year, and
as to the finality of the settlement made, it was expressly
refused to give a receipt of any operation except to the ex-
tent of the articles therein mentioned and turned over at
the time. The alleged settlement was not full, in that it
omitted any account of the money received and claimed to
be disbursed ; and it lacked finality, in that the restricted
receipt that was given in effect left the treasurer exposed to
accountability as to all things not itemized therein.

It is our opinion therefore that His Honor did not err in
his ruling and directions to the jury upon the question of
the evidence adduced as to the alleged settlement between.
the treasurer and Springs, the receiver.

10
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There is no error. judgment of the court below is affimed
and this will be certified.
No error. Affirmed.

J. L. RAY v. JAMES W. GARDNER and WILLIAM GARDNER.
Estoppel— Paramount Title.

1, In an action to recover land it is a general rule of law, where both
parties claim under the same person they are estopped to deny his
title, But it is competent for the defendant to show a paramount title
in himself or in some other person with whom he can connect himself

3. Estoppels must be mutual and bind only parties and privies. One
who is not bound by aun estoppel cannot take advantage of it. {The
rule in Grifiin v, Richardson, 11 Ired., 439, approved).

(Newlin v. Osborne, 2 Jones, 163; Love v. Gales, 4 Dev. & Bat., 363 ;
Copelund v, Sauls. 1 Jones, 70; Caldwell v. Neely, 81 N. C., 114 ; Griffin
v. Richardson, 11 Ired., 329, cited and approved.)

Crvin AcTioN to recover Possession of Land, tried at Fall
Term, 1879, of Yaxcey Superior Court, before Schenck, J.

The complaint alleges that the plaintifl was seized in fee
of the land in dispute, that he wasentitled to the possession,
and that the defendants unlawfully withhold the possession
from him. The answer denies the allegations of the com-
plaint. The case was submitted to a jury who found all the
issues in favor of the plaintiff. Judgment, appeal by de-
fendants.

My J. L. Henry, for plaintiff.
Mr. J. M. Gudger, for defendants.

Asug, J. The plaintiff in support of his title offered in
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evidence a deed in trust, dated the 30th of August, 1866, for
the land in controversy, fromn J. B. Gardner to N. M. Wilson,
and a deed from Wilsen to himself. IHe then offered in
evidence, as an estoppel to the defendants, a deed from Wil-
liam Gardner, administrator of 4. B Gardner, to James W,
Gardner, dated the 31st of August, 1875, made in pursuance
of a regular order of court to sell the land for the purpose
of making assets, on 2 petiiion filed by the said administra-
tor, in which the land is described as belonging to the late
J. B. Gardner. Proof was also made that William Gardner
at the time of the commencement of this action was living
with his family on the land, and James W. Gardner, who
was his son and unmarried, lived with him.

The defendants then proposed to introduce as evidence in
defence, a grant from the state to John Gray Bleunt, cover-
ing the land in dispute, and a regular chain of title from
him to William Gardner. The courtexcluded theevidence
on the ground of an estoppel upon the defendants.

Did His Honor commit error in refusing to receive this
evidence? Admitting, as contended for by the plaintiff,
that both he and the defendants claim title to the land from
the same person and are all estopped te deny title to the
land in him from whom they claim, still it was competent
for the defendants to shew a better title in themselves or in
some other person with whom they can cennect themselves,
as by showing that they held possession from him or under
him. Newlin v. Osborre, 2 Jones, 163; Love v. Gales, 4 Dev.
& Bat., 863; Copeland v. Sauls, 1 Jones, 70 ; Coldwell v. Neely,
81 N. C, 114.

According to these authorities, although the defendants
might claim from J. B. Gardner and would be estopped to
deny his title, yet it was competent for them to show a grant
from the state to Blount, and an unbroken succession of
mesne conveyances from him to William Gardner, and that
is what they proposed te do. -And if upen the introduction
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of such testimony it should be made to appear that William
Gardner had the paramount title, the plaintiff could not
recover against him.

William Gardner, however, did not claim any title to the
land from J. B. Gardner, and is therefore not estopped to
deny his title; nor is he so estopped by anything stated in
his petition for the sale of the land or hisdeed to James W.
Gardner, so as to help the title of the plaintiff; for the plain.-
tiff being neither party nor privy to the petition or deed, he
cannot take any advantage of any estoppel that may rest
upon William Gardner by reason of his having been a party
to them. “ Estoppels mustbe mutual and bind only parties
and privies. One who is not bound by an estoppel cannot
take advantage of it.” Griffin v. Richardson, 11 Ired., 439.
William Gardner, if sued by James W. Gardner or any one
claiming under him for the land, would be estopped to deny
his title, because they were both parties to the proceeding
and the deed.

Having disposed of the case as to William Gardner, we
will now see how the exclusion of the evidence may affect
the other defendant, James W. Garduer. He does claim
under J. B. Gardner and is estopped to deny his title. But
if Ris Honor had received the evidence of title offered to be
introduced by the defendants, and it had established a better
title than that of the plaintiff or J. B. Gardner, in William
Gardner, and James W. Gardner had proved that he was in
possession of the land under William Gardner, then the
plaintiff’s recovery might have been defeated as to him.

We are of opinion the evidence was not ouly ecompetent
but very important to the defence, and that there was error
in excluding it. Let this be certified to the superior court
of Yancey county, that a venire de novo may be awarded the

defendants.
FError.. Venire de novo.
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E. PASOUR v. JONATHAN RHYNE.
Judgment Lien—Statute of Limitations.

1. A liem acquired by the levy of a writ of flere facius upen land is
lost by the issuing of an alias fi. fa., and a writ of venditioni exponas
thereafter issued has ne effect to confinue or revive the lien of the

first fi. fa.

2. Under section 259 of the code, it is the judgment alone which creates
a lien on land, and the sole office of the execution is to enforce the
lien By the sale of the land upon whieh it has attached.

3. The lien of a judgment docketed under this section is lost by the lapse
of ten years from the date of the docketing of the judgment; and this
is so notwithstanding execution has issued within the ten years.

{ Yarborough v. State Bank, 2 Dev., 23; Ross v. Alexander, 65 N. C., 576;
James v. West, 76 N. €, 290, cited and approved.)

Mortion for leave to issue Execution heard on appeal at
FFall Term, 1879, of Gaston Superior Court, before Buaton, J.

This was a motion before the clerk of the superior court
of Gaston county for leave to issue execution on a judgment
rendered in behalf of the plaintiff against the defendant at
May term, 1867, of the superior court of said county. The
defendant exhibited his discharge in bankruptey, dated the
2d of June, 1873 ; whereupon the motion was overruled by
the clerk and the plaintiff appealed to the superior court,
and at said fall term the judgment of the clerk was affirmed
and the plaintiff appealed to this court.

Messrs. Merrimon, Fuller & Fuller, for plaintiff.
Messrs. Wilson & Son, for defendant.

Asug, J. The record shows that at the February term,
1868, of said court, a fieri focias was issued on the judgment
upon which the sheriff of Gaston county made return that
he had levied on a tract of land as Jonathan Rhyne’s prop-
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erty, lying on Long creek adjoining the lands of William
Ray and others, containing three hundred and fifty three
acres, more or less; also on his interest in one other tract
known as the “Rhyne & Hoffman ” land, lying at and
around Spencer’s ford on the south fork of the Catawba river,
of six hundred and twenty-two acres, more or less; and that
there was no sale because it was an old debt.

On the 10th of December, 1868, an alias exeeution was
issued returnable to spring term, 1869, with an endersement
of sixteen dollars and forty cents collected from the plaintiff,
and the sale of Jonathan Rhyne’s interest in the “ Rhyne
& Hoffman” tract on the 6th of March, 1869, for fifteen
hundred dollars “for Clemmer’s claim by consent of E.
Pasour.” Writs of venditioni exponas were regularly issued
thereafter to sell the land levied on up to fall term, 1872,
without any sale being had.

A lien upon the land of the defendant was acquired by
the levy of the first fieri facias issued from the February term,
1868, but the plaintifi then sued out an alias execution, by
which must be understeod an alias fi. fa., for the term alies
imports another writ of like kind. And by issuing the
alias fi. fa., the benefit of the levy waslost. . The levy was
waived. Yarborough v. Stote Bank, 2 Dev., 23 ; Ross v. Alex-
ander, 65 N. C., 576 ; James v. West, 76 N. C., 290.

The levy having been lost by the issaing of the alias fi. fa.,
the writ of venditioni exponas afterwards issued had no effect
to continue or revive the lien acquired by the first £i. fa., and
was as inoperative for that purpose as though no levy had
ever been made. So that, there was no lien wpon the land
of the defendant after the fall term, 1868, unless it was ob-
tained by docketing the judgment.

But was the judgment docketed ? if so, when was it done?
The record states it was docketed on the 23d of May, 1867 ;
but a judgment docketed before the adoption of the code of
civil procedure could not create a lien ; and it does not ap-
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pear that it has been docketed since, which was necessary to
invest it with the new quality of creating the lien which has
been attached to it by the code. By C. C. D, § 400, it is pro-
vided that “the clerks of the superior courts at the request
of a party thereto and on the payment of the fee of one dol-
lar, shall enter on a separate docket all suits which at the
ratification aforesaid shall have been commenced, and in
whieh final judgment has not been rendered in the late
county courts, superior courts of law and courts of equity of
their respective counties;” and by section 403, “existing
judgments and decrees not dormant may in like manner be
entered on the execution docket,” &e.

Taking it for granted, however, that the judgment was
docketed as soon as the new system went into operation, for
instance, when the first execution issued thereafter, viz:
Dec. 10, 1868, and by that means secured a lien upon all the
real property of the defendant, how will that avail the plain-
tiff 7 Under the present system it is the judgment and that
only which creates a lien on real property by virtue of sec-
tion 259 of the code. None is acquired by the execution
except upon personal property, and then only from the levy
as against purchasers; but when real property is in ques-
tion, its sole office is to enforce the lien of the judgment by
the sale of the land upon which it has attached. No execu-
tion could be issued to subject the personal property of the
defendant to this judgment, because he had been relieved
from all liability on the judgment by his discharge in bank-
ruptcy. As to him personally it was satisfied—dead. And
conceding that a lien on the real property of a bankrupt
may be enforced in the courts of the state after his discharge,
it is only by virtue of the lien that an execution could be
issued. But where there is no lien in existence to be en-
forced, there is no authority to issue an execution.

In this case there was no lien on the land of the defend-
ant at the timne of the application for leave to issue the exe-
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cution, for more than ten years had elapsed since the dock-
eting of the judgment, if it had ever been docketed. And
it is provided by section 254 of the code that a docketed
judgment shall be “a lien upon the real property in the
county where the same is docketed, of every person against
whom any such judgment shall be rendered, and which he
may have at the time of docketing thereof in the county in
which such real property is situated, or which he shall ac-
quire at any time for fen years from the time of docketing
the same in the county where the judgment roll was filed.”
So that, the lien of the plaintiff’s judgment on the real
property of the defendant had been lost by thelapse of time,
and, as in this case, the execution was sought to enforce it.
There was no ground for the application and no power in
the clerk to issue it.

In this view of the case it is needless to enquire whether
the land had passed by operation of the bankrupt law into
the hands of the assignee or remained with the bankrupt
in right of his exemption. We are of opinion there is no
error in the judgment of the court below. Let this be cer-
tified to the superior court of Gaston county.

No error. Affirmed.

JAMES D. FARMER and wife v. WILLIE DANIEL.

Proceedings for Partition— Equitable Rights of Purchaser—
Pleading— Feme Covert—~Siatute of Presumptions.
1. Where the purchaser at & sale under decree in proceedings for parti-

tion of land (confirmed by the court) performs his part of the contract
by paying the purchase money into court, he and his assignees have g
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complete equity to have title made ; and under the code such equity
can be set up against an action of ejectment brought by one of the
tenants in common claiming alegal title to part of the landon account
of the failure of the purchaser to obtain a deed.

2. In such case the equitable right of the defendant will prevent a re-
covery by the plaintiff although not specifically pleaded in the answer.

3. Also, such equitable right can be enforced against a claim of title by
one of the tenants in common who was a minor at the time of the par-
tition proceedingsand who afterwards. when a feme covert, received her
share of the proceeds of sale without a privy examination.

4. Also, the lapse of twenty years will not raise a presumption of the
abandonment of such equity, the defendant and those under whom he
claimed having been in continuous possession of the land.

(Ex Parte Yates, 6 Jones Eq, 306; Edney v. Edney, 80 N. C., 81;
Pritechard v. Askew, Id., 86; Stth v. Lookabill, 76 N. C., 465; Ten
Broeck v. Orchard, 74 N, C., 409 Turner v. Lowe, 66 N. C., 413;
Bank v. GQlenn, 68 N, C., 35; McRae v. Baitle, 69 N. C., 98, cited and
approved.)

CiviL AcTioN to recover Possession of Land, tried at Fall
Term, 1879, of Wirsox Superior Court, before Fure, J.

Case Agreed :  This action was brought on the first day
of February, 1869, for the recovery of a lot in the town of
Wilson, which is part of a tract of land formerly owned by
one William Farmer and upon whose death descended to
his heirs at law, situate at that time in the county of Edge-
combe, but is now and was at the commencement of this
action embraced in the county of Wilson (formed in part
from Edgecombe). In 1837 the said heirs filed a petition
for partition of said land, in the court of equity of Edge-
combe, the feme plaintiff in this action being a plaintiff in
that proceeding, and a minor represented by a guardian ad
litemn ; and before she arrived at the age of twenty-one, she
married the plaintiff, James D. Farmer. Service of process
was made upon the defendants, resident and non-resident,
and in 1838 the prayer of the petitioners was granted and the
land sold by the clerk and master in equity to one Arthur



154 IN THE SUPREME COURT.

FARMER v. DANIEL.

D. Farmer, who paid the purchase money into court. The
sale was confirmed in 1839 and an order for the distribution
of the fund made, also for the execution of a deed to the
purchaser. After which final decree the case was dropped
from the docket and never afterwards brought forward until
spring term, 1873, upon due notice given.

The defendant deduces his title to the lot in controversy
from the said Arthur D. Farmer by a regular chain of con-
veyances. Theshareto whichthe feme plaintiff was entitled
in said land was an undivided one one-hundred-and-eighth
part. After ber arrival at the age of twenty-one years but
during her coverture, she received from the clerk and master
her share of the proceeds of sale of said land, but without
any privy examination. No deed executed by the master to
said purchaser according to the order of the said court of
equity can be found by the defendant.

The notice above referred to was served upon the plain-
tifls at the instance of the defendant informing thern that
the defendant would apply to the superior court of Edge-
combe at the spring term, 1873, for an order directing its
clerk to execute a deed for the land sold as aforesaid, in lien
of the deed made by the former clerk and master, which has
been lost. The clerk was thereupon ordered to execute the
conveyance, and it was further adjudged that the effect of
the decree should be to transfer to said Arthur D. Farmer or
his assigns the title to said land. The cause coming on to
be heard on the case agreed, the court gave judgwent for
the defendant and the plaintiffs appealed.

My, George V. Strong, for plaintiffs.
Messrs Connor & Woodard, for defendant.

Dirrarp, J. This was an action to recover real property
and after issue joined on the pleadings, the parties made a
case agreed setting out all the facts and submitted the con-
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clusions of law thereon to the judgment of the court. His
Honor being of opinion that the plaintiffs on the facts
agreed were not entitled to recover, adjudged that they take
nothing by their suit, and that the defendant recover his
costs, and from this judgment of the court below the ap-
peal is taken.

The facts, to be gathered from the case agreed, material to
the decision of the question presented for our consideration
and determination, are these: On the death of William
Farmer, the land sought to be recovered in this action de-
scended to his surviving brothers and sisters, and the issue
of such as were dead. And some of the heirs-at-law, among
whom was the feme plaintiff, then an infaut, filed their pe-
tition in the court of equity against the other heirs, praying
a decree of sale and a partition of the proceeds among them
according to their respective rights. Guardians ad litem
were duly appointed by the court for the feme plaintiff and
all others under twenty-one vears of age, and after orderly
constitution of the caunse in court by the service of process
on the home defendants and publication made as to non.
residents, a decree of sale on a credit of six and twelve
months was made in the cause.

At fall term, 1838, the master having reporled a sale to
Arthur D. Farmer, and the price fair, an order of confirma-
tion of the sale and for collection was made, and afterwards,
to-wit, in the year 1889, the master having reported the
purchase money collected, an order of distribution and for
title to the purchaser was regularly entered in the cause,
and from and after that time the cause was dropped from
the docket.

At spring term, 1873, of the superior court, pursuant to
notice, the cause was brought forward and entered on the
docket, and on motion, the judge finding the facts to be
as above stated and the further fact that no deed had ever
been executed by the clerk and masier to the purchaser,
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ordered the clerk of his court to execute a deed to Arthur
D. Farmer or his assigns, with a declaration in the decree
that the decree should have the effect to transfer the title to
said Arthur D. Farmer, or in case he had assigned his in-
terest, to his assignee, in the same plight and condition as
though the conveyance ordered were made.

In the case agreed, it is stated that the present defendant
connects himself by a chain of mesne conveyances with the
purchaser at the clerk and master’s sale, and in case His
Honor should decide in favor of the plaintiffs, judgment is
to be entered for one one-hundred-and-eighth part of the
land described in the complaint, otherwise for the defendant
with costs of suit.

We concur in the opinion and judgment of the court
below, that the plaintiffs upon the facts presented are not
entitled to recover. Upon the argument before us it is con-
tended by plaintiffs that on the death of Wm. Farmer, the
legal title to one one-hundred-and-eighth part of the land
sold by the decree of the court of equity descended on the
feme plaintiff, and no deed having been executed by the
clerk and master to Arthuar D. Farmer, the, purchaser, the
legal estate is still in her, and has not been divested by the
decree for title in the superior court in the year 1873, passed
in the petition-cause, for the reason that the case stood abated,
and there being no act of assembly authorizing it to be
brought forward at that time, the decree for title was coram
non judice and therefore inoperative to pass the title. The
defendant contends that the deed executed under the decree
of the superior court in 1873 or the decree of itself availed
in law to pass the ecstate to him, or if not, then that he
claiming under Arthur D. Farmer, the original purchaser,
has a complete equity to have the title, and that in any as-
pect of the case he is entitled to defeat the plaintiffs’ pres-
ent action and be left in the possession.

Upon this contention of the parties it is not necessary to
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the decision of this case, that we should consider or express
an opinion on the question made, as to the due constitution
of the original suit on the docket of the superior court in
1873, and the efficacy of the decree therein made for title,
being of opinion that the perfect equity of Arthur D.
Farmer to have the legal title, which isagreed to have come
to the defendant by a regular chain of mesne conveyance, is
sufficient to defeat the plaintiffs’ action.

The plaintiffs are not entitled to recover the possession of
of the whole, nor indeed the undivided share of the feme
plaintiff, if the proceedings for sale and partition in the
court of equity had the legal effect to pass the legal estate
to the purchaser or his assignee, or only the effect to passa
clear equitable right to have a deed. The confirmation of
the report of sale to Arthur D. Farmer was an acceptance
of him as a purchaser, and in legal effect the bargain was
thereby struck, and gave to the heirs-at-law of William
Farmer, and to the purchaser or his assignee, the reciprocal
right to have a specific performance of the contract against
each other. Kz parte Yales, 6 Jones Eq., 306; FEdney, v.
Fdney, 80 N. C, 81; Pritchard v. Askew, I1bid, 86; Rorer on
Judl. Sales.

In this case it appears as a fact in the case agreed that the
purchaser specifically performed the contract on his part by
paying into the office of the clerk and master the purchase
money, and thereupon the right arose to have performance
on the part of the heirs acting through the agency of the
court. And the court of equity, on report of full payment
by the master, in recognition of this right, ordered that the
title of the heirs be conveyed by the master to the purchaser.
In this state of things even if the decree of the superior
court in 1873 for the execution of title was ineffectual to
pass the legal title of the feme plaintiff as insisted on by
theum, still the defendant assignee of the original purchaser
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succeeded to his complete equity to have title and may yet
have the conveyance made to him. See the cases cited.

Seeing that the defendant by assignment from the orig-
inal purchaser has such a perfect equitable right to have a
deed passing the title, if he has notalready one, it remains to
inquire whether such an equity can be set up so as to de-
feat the action of the plaintiffs. Formerly if no title had
passed to the purchaser by an actual deed or by the opera-
tion of the decree per se under the act of assembly in such
case made and provided, the plaintiffs would have been en-
titled in a court of law to recover, and the defendant would
have been forced to go into a court of equity by an inde-
pendent suit or by motion in the original cause and have
the recovery enjoined. But now under our new system of
courts such circuity is avoided and the defendant is entitled
to set up his equitable title in defence of the plaintiffs’ legal
title which they claim to have, and in the superior court
the defendant is entitled to the same relief as formerly he
was compelled to seek in the courts of equity. This right
of defendant to set up his equitable right, and the sufficiency
thereof to defeat the legal title of the plaintiffs, if such they
have, is adjudged and established by several decisions of
this court, to some of which we will refer,

In the case of Stith v. Lookabill, 76 N. (1, 463, the plaintiff,
Stith, claimed as purchaser under an execution against one
Camman holding in trust for certain persons, and the de-
fendant defended as tenant to one Sturges who was the
owner by assignment of the equitable interests of the cestuis
que trust, and the court held that although the sheriff’s deed
passed the legal title to Stith, he was not entitled to recover
against the owner of the equitable estate in possession. In
Ten Broeck v. Orchard, 74 N. C., 409, it was held that in an
action to recover land on the legal title, the defendant
might set up an equitable claim in defence of the action,
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And to the same effect are the cases of Turner v. Lowe, 66
N. C, 413, and Bank v. Glenn, 68 N. C., 35.

It is urged by plaintiffs that however sufficient in general
the right in equity to have the legal title may be, to bar the
action of the holder of the legal title, yet such an assertion
of equitable defence cannot avail the defendant in this case
for several reasons: 1. Because such equitable right is not
set up in the answer. 2. Because the sum of money ad-
mitted in the case agreed to have been paid to the feme
plaintiff was paid without her privy examination, and by
reason thereof no equity could arise against her. 3. Be-
cause the equity of defendant to have a title was presumed
abandoned, released, or satisfied either under the common
law upon a lapse of twenty years, or under the shorter
period under our statute of presumptions.

Neither of these objections to the sufficiency of the equit-
able title as a defence against the plaintiffs’ recovery is in
our opinion tenable.

As to the first objection: The plaintiffsin their complaint
put their case on the averment of a right of possession in
themselves and the defendant denies a right of possession
in the plaintiffs and avers a right of possession in himeelf,
and upon the issue thus made, the parties treated the issue as

“embracing an equitable defence. Accordingly in the case
agreed, they set forth facts constituting such defence and
leave the legal inference therefrom to be made by the court.
In such case we will treat the defence set up in the case
agreed as authorized by and within the scope of the plead-
ings just as the parties considered it. McRae v. Baitle, G9
N.C, 98.

As to the second uvbjection: The equity of Arthur D.
Farmer, under whom the defendant claims to have a deed,
vested on the confirmation of the sale and the payment of
the purchase money into the office of the clerk and master,
and it is not perceived how that equity could be affected by
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the payment to the feme plaintiff of her share without privy
examination. That was a matter between the plaintiff and
the clerk and master, and in no manner concerned the pur-
chaser or his assignee.

As to the third objection: The defendant has now and
had at the institution of the action, the possession of the
land, and it is to be taken, nothing being shown to the con-
trary, that defendant and those under whom he claims, in-
cluding Arthur D. Farmer, have had a continuous posses-
sion consistent with the equitable title ever since it arose by
the order of confirmation and payment of the money into
office. Under these circumstances no presumption of aban-
donment, satisfaction or release of the equity can arise
against the purchaser or his assigns.  No presumption of
abandonment or release can arise from lapse of time against
parties who all the time stand upon their equitable title,
and possess and use the property as their own. Itisim-
possible that the equity to call for the title which became
complete on paying the money into office, could have been
weakened and extinguished by a possession on a claim of
ownership by defendant and those under whom he claims
for a period of twenty years or any other lapse of time.

The equity of defendant, if affected at all, is rather streng-
thened than destroyed by such long possession consistent
therewith.

No error. Affirmed.
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CAROLINE HALSO by her Guardian J. J. Halso v. JOSHUA
COLE.

Practice— Proceedings in Partition— Charge for Equality in Par-
tition— Revival of Judgment— Notice.

1. Where in a partition of land, one share is charged with the payment
of a certain sum to another share for equality of partition a venditioni
erponas can issue upon the decree; and it is not admissible for the
creditor to obtain & personal judgment against the debtor for the sum
so charged.

2. Where, in such case, the creditor did obtain a personal judgment
against the debtor and after his death had the judgment revived, exe-
cution issued thereon and a part of the land in the possession of one of
the heirs of the deceased debtor (the same having been partitioned(
sold, but without notice to his heirs or personal representatives ; Held,
that the purchaser at such sale acquired no title.

3. In such case, even if the execution had been a ve"n. ex. issued upon the
decree in the original partition suit, a sale under it would have passed
no title to the purchaser. there being no notice to the heir in possessionw
of the part sold ; she was entitled to notice and an opportunity to show
payment or to defend herself against the placing of the entire sum due
on her portion of the land.

(Young v. Trustees, Phil. Eq., 261; Wynne v. Tunstall, 1 Dev. Eq., 23;
Aycock v. Harrison, 65 N. C., 8; McCOarson v. Richardson, 1 Dev. &
Bat., 561 ; Samuel v. Zachery, 4 Ired., 377, cited and approved.)

Civin ActioN to recover Possession of Land, tried at
Spring Term, 1879, of Duprin Superior Court, before Sey--
mour, J.

The facts material to the question decided are embodied
in the opinion. Verdiet for plaintiff, judgment, appeal by-
defendant.

Mr. H. R. Kornegay, for plaintiff.
Messrs. W. A. Allen & Son, for defendant.

11
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Dirrarp, J. This was an action to recover real estate
and the pleadings disclose none of the facts material to the
decision of the points made and discussed before us, as they
consist merely of complaint and answer, putting the contro-
versy on the title in general terms, and without exhibits
showing the claim of title or other facts relied on to support
their claims respectively, and therefore it is that we will
have to take the facts from the statement of the case of ap-
peal of the judge, which itself is less full than is desirable.

The material facts, as we can best gather them, are as
follows: On the death of Robert Cole his lands were
divided by due course of law, in the year 1854, among his
‘heirs-at-law, of whom David Cole was one, and in the parti-
sion a share was allotted tosaid David; charged with fifteen
.dollars to be paid to the share of Basil Cole, and the same
amount to be paid to Jesse Cole. In 1856 Basil Cole, hav-
ing acquired a title to the share of Jesse Cole according to
the judge’s statement, obtained a judgment against David Cole
wpon the judgment for partition of 1854 for the said two
surnas charged upen the land for equality of partition, and
thereafter David Cole died without issue but leaving the
same persons his heirs-at-law who had shared in the parti-
tion of Robert Cole’s lands, and among them the share al-
lotted to David from Robert Cole’s estate was divided by
regular proceedings for that purpose. In the partition of
the lands of David Cole charged as aforesaid, Kissy Cole, a
sister, afterwards the wife of J. G. Halso, acquired one-sixth
of the tract and died leaving the infant plaintiff her only
heir-at-law. In 1867 after the death of Kissy Cole and
when her title had descended to the plaintiff, then and now
an infant without guardian, Basil Cole sued out an execu-
tion on his said judgment without any notice to the plain-
tiff, and had the lands described in the complaint sold,
when the defendant, Joshua Cole, became the purchaser,
.and took the sheriff’s deed and entered into the possession.



JANUARY TERM, 1880. 163

HALSG ». COLE.

Upon these facts His Honor held that no title passed to
the defendant under the sale and sheriff’s deed, and we con-
cur in that opinion. The two sums charged on the share
assigned to David Cole on the partition of Robert Cole’s
lands, were a3 lien thereon, and were capable of collection
by a venditioni exponas on the decree entered in the suit in
which the partition was made, and as ofter. held in this
court, the land was the debtor, and not David Cole person-
ally. Young v. Trustees of Davidson College, Phil. Eq., 261 ;
Wynne v. Tunstell, 1 Dev. Eq., 23. The decree in this suit_
nothing having been shown to the contrary (and we are to
assume every thing done therein which ought to have been
done) adjudged a confirmation of the report of the commis-
sioners, and declared and established a lien on the share of
David Cole for the sums assessed for equality, and thereby
Basil Cole, for the sum due his share as well as for the like
sum acquired by him from Jesse Cole, had the right to en-
force payment either by venditioni exponas as authorized by
our statute, or by attachment for not complying with the de-
cree or any other step as in equity. So it is seen that Basil
Cole already had a decree for the sum charged on David
Cole’s lot of land, and he needed to have; and indeed it
was inadmissible for him to have any separate personal
Judgment against David Cole, yet the case, as made out by
His Honor, shows that in 1856, shortly after the confirma-
tion of the partition, Basil Cole obtained a judgment against
David Cole upon the judgment for partition of 1854 for the sums
charged for equality, and on this judgment was sued the exe-
cution under which the defendant purchased.

Upon this personal judgment against David Cole, Basil
Cole issued no execution before the death of David which
occurred prior to 1864, nor afterwards, until January, 1876,
and then it was done and levied on the piece of land claimed
by the plaintiff without notice to her or revival of the judg-
ment against David Cole’s personal representative.
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The execution issued, we are to assume, was issued on this
judgment according to the import of the language used in
the case of appeal, and if so it was not merely voidable for
irregularity, but void, and clothed the sheriff with no power
by his sale thereunder to divest the title of the plaintiff. If
the execution had been sued in the life-time of David Cole,
or after his death, but with a teste antedaving his death, the
sale might have been made under its mandate, and the title
would have passed, as the law in such cases, regarding an
execution as entire, considers the same as begun at the teste;
and therefore it may be proceeded on after the death. But
if itis sued out, tested after the death of the judgment debtor
and without revival, there is no basis to support it, and it
invests the sheriff with no power to levy and sell the lands
of the debtor, which, by this time, have descended to his
heirs. Aycock v. Harrison, 656 N. C, 8; 2 Tidd Pr, 1,000 ;
MeCarson v. Richardson, 1 Dev. & Bat., 561 ; 2 Raymond, 808 ;
Bragner v. Langmead, 7 Term Rep., 20.

Even if the execution, under which the sale was had, was
a venditions exponas, issued, on the decree in the suit for par-
tition among the heirs of Robert Cole, still we think the
issue of it without notice or sci. fa. to the plaintiff, one of
the heirs of David Cole by representation, was void; she
was entitled to a day in court to show the payment of the
sum charged, by David Cole in his lifetime or by his ad-
ministrator, or to defend herself against the placing of the
burden of the sums charged on her fragment of the lands
of David Cole, when the execution creditor and the pur-
chaser and others in respect to their shares in the lands of
David Cole ought to contribute with plaintiff, each one-
sixth towards the assessed sum for equality. Samuel v.
Zachery, 4 Ired., 377.

It is our opinion therefore that no title passed to the de-
fendant by the sale of the sheriff and his deed, and His
Honor’s ruling to this effect was in law correct.

No error. Affirmed.
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ARNOGLD PARKER and others ». T. D. PARKER and others.
Injunction-— Recetver— Mining Interests.

In this state an injurction will not be granted to stop the working of a
gold mine, but where it appears that the party in possession is of doubt-
ful ability to respond in damages if he be cast in the action, a receiver
should be appointed to secure the profits.

{Baldwin v. York, 71 N. C., 463 ; Bell v. Chadwick, ld., 829; Falls v.
McAfee, 2 1Ired., 2365 Deep River Gold Mining Co. v. Foz, 4 TIred.
Eq., 61; Gause v, Perkins, 3 Jones Eq., 177, cited and approved.}

MortioN to dissolve an Injunction heard at Fall Term,
1879, of Stanry Superior Court, before Buxion, J.

It appearing that the real estate in controversy is a min-
ing interest, and the court being of opinion that it isagainst
public policy to obstruct the working of mines and the de-
velopment of the resources of the stale, ordered the injunc-
tion theretofore granted to be dissolved, and appointed a
receiver, to the end that the property in litigation be secured
until the rights of the parties are determined in the action.
From this judgment the plaintiff appealed.

My. W. J. Montgomery, for plaintiffs:

Cited Miller v. Washburne, 3 Ired. Eq., 161; Troy v. Nor-
mend, 2 Jones Eq., 318; James v. Norris, 4 Jones Eq., 225; 3
Jones Eq., 177 ; 2 Ired., 239

Mr. J. W. Mauney, for defendants:
Cited Fulls v. McAfee, 2 Ired., 236 ; 4 Ired. Eq., 61 ; 3 Jones
Eq., 177; 71 N. C,, 463 and 329.

Dirrarp, J. The plaintiffs commenced action by sum-
mons for the recovery of atract of land on which wasa gold
mine, and simultaneously therewith, or soon thereafter,
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applied for and obtained an injunction, upon the claim
as disclosed by their affidavits,that they were sole owners
in fee and had had a possession themselves and under their
father for sixty years, and that defendants had unlawfully
and forcibly entered upon said land and were irreparably
injuring them by digging for and taking away the gold, to
pay for which they were utterly unable by reason of their
insolvency.

The defendants subsequently, on their metion to dissolve
by affidavit in reply to affidavit of plaintiffs on which the
injunction was obtained, denied that plaintiffs were sole
owners in fee of the mines, ores and minerals in said land
contained, but alleged that the heirs at law of James Parker,
John Parker and William Parker were tenants in common
with the plaintiffs therein, and as such had the right to
make and bad made to them a lease for their interest, in
virtue of which they had entered on the land and were
digging for gold. And they averred that they had not
ousted the plaintiffs or any tenant of theirs from the land,
nor excluded or claimed to exclude the plaintiffs from dig-
ging for gold also. They offered to give account of the
gold they had found,and represented themselves able, though
of small weans, to respond in damages for any recovery
that plaintiffs might effect against them.

On consideration of the motion to dissolve the injunction
in connection with the affidavits of the parties and others
in support on each side, His Honer, finding the real estate
in controversy to be a mining interest, ordered the dissolu-
tion prayed for. But on the admission by defendants in
their affidavit of a right in the plaintiffs as tenants in com-
mon in the said mining interest with their lessors, and of a
doubtful ability en their part to respond for the value of
the gold they might find and appropriate to their own use,
the court adjudged it a proper case for a receiver, and ap-



JANUARY TERM 1880. 167

PARKER v. PARKER.

pointed one.. And this action of the judge is the ground
of plaintiffs’ complaint.

His Honor found the subject of the controversy to be a
mineral interest, and the fact found seems to be justified by
the affidavits filed. That fact and the others found by him
would seem to authorize the judgment, whichis claimed by
plaintiffs to be erroneous.

In controversies concerning the right of property in land
between two persons claiming by separate and distinct titles,
the court will not interfere, by way of injunction or the ap-
pointment of a receiver, with the free use and enjoyment of
the party in possession unless it appear that the plaintiff
will lose the rents and profits to which he will be entitled
in case he establish his title. Baldwin v. York, 71 N. C.,
463; Bell v. Chadwick, Id., 329. Equally averse is the court
to interfere between tenants in common in dispute over the
question of connection in ownership between them. And
in such case it is laid down as the rule that mwo interference
will be made as against the party in possession, unless he
absolutely exclude the other from all enjoyment; or, the
property being of such nature as not to admit of user by
hostile claimants, (as here a mine) there shall be a reasona-
ble fear that accountability will be unavailing by reason of
the insolvency in the perception of the rents and profits.
Iigh on Receivers, § 603, et seq.

Applying these principlesto the case under consideration,
it would seem that in accordance therewith the jurisdiction
of the courts might be invoked, and in the case of co-tenan-
cies generally, the power would exist and might be exercised
in the discretion of the judge either in granting an injunc-
tion or in the appointment of a receiver. But the case of
mines is in our state an exception to the general rule,and
in regard to that kind of property it is the settled doctrine
that the working of mines ought not to be stopped, from
consideration of public policy and in justice to the private
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party who might in the end be adjudged to be the owner
or part owner, and therefore an order of injunction ought
not to be issued in such cases, but rather the method
adopted of having the issues and profits secured through a
receiver, ready for delivery to the party who should be de-
cided to be owner.

In Falls v. Medfee, 2 Ired., 236, the court enunciate the
rule as above stated, and then say: “It is indeed surprising
that the plaintiff (FFalls) had not at the first opportunity
moved to discharge the injunction by submitting to an order
for a receiver.” And in this language of the court there is
express sanction of the course of His Honor in the case here.
The principle of the case of Fulls v. MeAfee has been referred
to and approved since and may be taken as the rule with
us. See Decp River Gold Mining Co. v. Foz, 4 Ired. Eq., 61;
Gause v. Perkins, 3 Jones Eq., 177.

On the application for the injunction, therefore, the order
allowing it was improvidently made, and in place thereof a
receiver should have been appointed, thus saving plaintiffs
against any loss from the continued working of the mine,
and just to the defendants in case at the end of the law their
lessors were found interested in the property as co-tenants.
By the appointment of a receiver the plaintiffs are effect-
ually secure against loss in the diminution of the value of
the mine; and at the same time public policy interested in
the development of the resources of the country as well as
private justice are all cared for and protected.

We think that which should have been done under the
authority of the decisions of our state on the original appli-
cation for the injunection, might be done afterwards on the
motion of defendant for the dissolution of the injunction
which was granted, although a receiver was not asked for
by plaintiffs.  Falls v. McAfee, supra ; High on Receivers, §§
98, 743.

The dissolution of the injunction and the appointment of
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a receiver by His Honor in the court below was, in our
opinion, in accordance with law, and the judgment is there-
fore affirmed. Let this be certified.

No error. Affirmed.

F. W. KERCHNER v. MARCUS A. BAKER.
Ezcusable Negligence under section 133.

1. A party seeking to vacate a judgment under section 133 of the code is
always at default, and the onws is upon him to show facts which would
make the refusal to vacate appear to be an abuse of discretion.

S

. Defendant resident in Fayetteville was sued in the superior court of
New Hanover in 1870 and filed an answer by attorney who also lived
in Fayetteville, but did not practice in the courts of Wilmington; in
1874 an understanding was had between the counsel of the parties that
no further step would be taken without notice ; in 1877 the plaintiff's
attorney died, and he employed other counsel and recovered judgment
in 1879 ; the plaintiff or his counsel did not know of the arrangement
made by his former attorney, and nonotice was given pursuant thereto,
nor did the defendant make any inquiry about the case; Held, on a
motion to set aside the judgment, that the negligence is inexcusable
and defendant entitled to no relief.

(Studer v. Rollins, 76 N. C., 271; Bank v. Foote, 77 N. C., 131, cited and
approved.)

Morion to set aside a Judgment heard at Fall Term, 1879,
of NEw Haxover Superior Court, before Eure, J.

The court refused to grant the motion and the defendant
appealed.

Mr. D. J. Devane, for plaintiff,
Mr. B. Fuller, for defendant,.
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Dirrarp, J. This is an appeal from the judgment of the
superior court refusing the motion of defendant to set aside
a judgment on the ground of excusable neglect under sec-
tion 133 of the code, and the material facts found by His
Honor are these:

The plaintiff through the late Adam Empie as his coun-
sel sued the defendant residing in Fayetteville to spring
term, 1870, of New Hanover superior court, and at the re-
turn term complaint was filed and the names of attorneys
residing in Fayetteville were entered on the docket as coun-
sel for defendaut, and an answer was filed for him. The at-
torneys marked for defendant did not practice in the court
of New Hanover and were not in attendance at any court
up to and including the term at which judgment was ob-
tained, but their names were kept up on the trial docket the
whole time.

Mr. Empie was the only counsel of plaintiff and acted as
such until his death on the 10th of July, 1877, and soon
thereafter D. J. Devane was retained as counsel to the plain-
tiff aud hisname was marked as such on the docket, and he
continued to represent plaintiff until judgment was obtain-
ed at June term, 1879,

His Honor further finds that in 1873 or 1874, it was un-
derstood and agreed between Adam Empie the counsel of
the plaintiff and the defendant’s counsel that he, Empie,
would take no further steps in the cause, and no further
proceedings should be taken without notice to them, and of
this arrangement the defendant was informed through his
counsel, but the plaintiff knew nothing of, nor had ever au-
thorized such an arrangement; and both heand Mr. Devane
the covnsel retained at the death of Empie were ignorant
of any claim of such arrangement on the part of defendant
until after judgment. No notice was ever given by plaintiff
or Empie before his death, nor by plaintiff or Devane since
he became counsel, of an intention to proceed in the eause,
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and neither the defendant nor his counsel had any knowl-
edge of the trial until after judgment was taken.

Upon the facts found His Honor was of opinion that the
neglect of defendant was not excusable, and he overruled
defendant’s motion to set aside judgment, and we concur in
his conclusion.

Every person against whom a suit is brought ought to
come into court and be attendant at its terms throughout
the litigation, by an attorney at law for the performance of
matters peculiarly within his sphere, and in person or by
an attorney in fact, so as to look after and follow up his de-
fence, and to do and have done all things pertaining to him
personally in the course of the proceedings. If he fail to do
so, it is negligence and concludes him in any judgment that
may be entered against him unless he shall be able, as al-
lowed by section 133 of the code, to be relieved by facts suf-
ficient in law to excuse his neglect. In all applications to
vacate judgments under this section the party is always at
default, and the burden is on him, and he must show facts
not barely sufficient in law to excuse the neglect, but so
clearly sufficient as to call for the exercise of the discretion
of the judge and to make the refusal to vacate appear to he
an abuse of his discretion. Sluder v. Rollins, 76 N. C., 271 ;
Bank v. Foote, 77 N. C., 131.

In this view of the liberty to have the judgment set aside
in the exercise of the judge’s discretion, and of faets to be
shown by defendant to induce a favorable exerciss of that
discretion, how stands the case with the defendant? He
appeared at spring term, 1870, and put in a general denial
to the complaint, by counsel entered on the docket, resident
like himself in Fayetieville, and who did not practice in the
courts of Wilmington, and an understanding was had
through his counsel with Mr. Empie, plaintiff’s counsel,
that no proceedings would be taken in the action without
notice, and according to this arrangement no step was taken
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in the cause until after the death of Mr. Empie, which oc-
curred in July, 1877. Defendant admits, and it is found as
& fact, that he knew of this arrangement with Empie, and
Empie’s death being known to him as we must assume to
be the fact, (inasmuch as it lay on him to show forth matters
in excuse of his neglect) and he does not deny it, it then
concerned the defendant, as a matter of interest to himself,
as well as in the orderly conduct of the action according to
the course of the court, in person or otherwise to inquire and
know whether the arrangement with Empie would be con-
tinued and carried out. But he gave no attendance at the
terms of the court and made no enquiry of the plaintiff or
Mr. Devane retained as counsel in place of Mr. Empie, as to
the progress that would be made, until after the rendition
of judgment in June, 1879, which occurred nearly two years
after Empie’s death.

Was such omission on the part of the defendant prudent?
Would not a man of ordinary care in his defence, if he had
merits, have looked into the matter on the death of Empie
and not relied on an arrangement made with bim through
a period of two years without any attention whatever to the
case? Such a course was not the care of an ordinarily pru-
dent man in reference to his own personal interests, nor was
it consistent with a proper deference and attention duefrom
defendant and every suitor to the known and orderly course
and practice of the courts in the administration of the law.
The court say in the case of Sluder v. Rollins, supra, that the
least that can be expected of a person having a suit in court
is that he shall give it that amount of attention which a
man of ordinary prudence usually gives to his important
business, and applying this rule as we have doneabove, the
facts shown forth by the defendant not only do not excuse
the neglect of the defendant but leave it confirmed and
strengthened.

The facts of the case failing to show any abuse of His
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Honor’s discretion in refusing to vacate the judgment on
the defendant’s motion, the judgment is affirmed and this
will be certified.

No error. - Affirmed.

J. A, HIATT, Assignee, &c., v. A, S. & GEORGE WAGGONER.
Ezeusable Negligence under section 133.

Upon service of notice of a motion for leave to issue execution, the
defendant informed the sheriff he had his discharge in bankraptey,
and after the sheriff told him to attend to the matter, he requested the
sheriff to write to the plaintiff about it (they both thinking that suffi-
cient) but took no further steps in relation thereto, and execution sub-
sequently issued in pursuance of an order of the clerk; Held, on a
motion to vacate the order under section 133 of the code, that the
defendant is not entitled to relief.

(Burke v. Stokely, 65 N. C., 569, cited and approved.)

Morion to vacate an Order under C. C. P, § 133, heard at
January Special Term, 1880, of Davipsox Superior Court,
before Schenck, .J.

This was originally a motion before the clerk of the su-
perior court for leave to issue execution on a judgment
obtained by plaintiff against the defendants at spring term,
1868, for the sum of one hundred and fifty dollars, with
interest and cost. The clerk gave the order and execution
was issued to the sheriff of Forsyth county, who levied on
a tract of land as the property of the defendant, A. S. Wag-
goner, and was proceeding to sell the same when the defend-
ant obtained an order from the judge restraining the plain-
tiff and sheriff from further proceedings on the execution
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until the 10th of May, 1879. The case was then continued
until said special term

Upon the application for the restraining order, it was
agreed between the parties that it should be treated as a
motion to vacate the order under section 133 of the code.

In addition to the facts already stated, His Honor found
the following: That the defendant, A. S. Waggoner, was
discharged in bankruptcy ot the 9th of October, 1873; the
notice of motion was served on the 27th of April, 1878, and
the order made by the clerk on the 15th of May, 1878 ; that
when the sheriff read the notice to the defendant, he in-
formed him that he had his discharge in bankruptey; the
sheriff then told him that he would have to go to Lexing-
ton or write to the plaintiff; that at defendant’s request, the
sheriff promised that he would write, they both thinking
that that would do; that the defendant had no further
notice of the order until March or April, 1879, when execu-
tion was issued against him, and shortly thereafter he served
a notize on the plaintiff that he would move to set aside the
order upon the ground of excusable neglect, &e.

At the said special term, His Honor ordered and adjudged
that the order of the clerk was not made through the mis-
take, surprise, inadvertence, or excusable neglect of the de-
fendant, A. S. Waggoner; that the motion to set aside the
same be not allowed ; and that the restraining order there-
tofore granted be vacated. From which judgment the de-
fendant appealed.

Mr. W. H. Bailey, for plaintiff.
Messrs. Watson & Glenn and J. C. Buxton, for defendant.

Asug, J. We concur with His Honor that the defendant
has failed to make out a case of mistake, surprisc, inadvert-

ence, or excusable negligence under section 133 of the code.
In the case of Burke v. Stokely, 65 N. C., 569, which was a
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much stronger case for the defendant than this, the defend-
ants in that case wrote to an attorney residing in the town
where the court was held, and employed him to plead to
the suit, stating that they had a meritorious defence. There
was no evidence whether he received the letter, but he
entered no appearance for defendants; and it was held that
the negligence was not excusable. In our case no attorney
was employed or written to. The defendant requested the
sheriff to write to the plaintiff, but whether he did so does
not appear. DBut even if he did, that would not excuse him.
He was so indifferent to the proceeding taken against him
that he never even inquired of the sheriff if he had written,
and gave himself no concern about the matter, until he
found the execution in the hands of the sheriff. There was
very gross negligence on the part of the defendant.

There are other views of this case that might have heen
considered by the eourt but for the agreement of counsel
that the case “should be treated as a motion to vacate the
order under section 133 of the code.” Under that view of .
the case there was no error. Let this be certified to the
superior court of Davidson county.

No error. Affirmed.

GEORGE MOWERY v. TOWN OF SALISBURY.
Town tax on Dogs.

The statute empowering town authorities to require the payment of a
tax on dogs is constitutional. It is not an ad valorem but a specific tax
for the privilege of keeping a dog within the town, and if not paid by
the owner, the dog may be treated as a nuisance and killed.

(Dodson v. Mock, 4 Dev. & Bat., 146; Perry v. Phipps, 10 Ired., 259 ;
State v. Holder, 81 N. C., 527, cited and approved.)
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Civit Acriox for Damages commenced before a justice
of the peace and tried on appeal at Fall Term, 1879, of
Rowax Superior Court, before Gilmer, J.

An ordinance of defendant corporation imposed a tax of
one dollar upon all dogs running at large on the streets,
and required the owners to put collars and badges on their
dogs as evidence of the payment of the tax. The plaintiff’s
dog was found running at large without a badge and was
shot and killed by an officer of the town in pursuance of the
requirements of the ordinance. And thereupon’ the plain-
tiff brought this suit against the town commissioners to re-
cover damages. The court being of opinion that the action
of defendant in killing the dog was warranted by the charter
and ordinances of the town, gave judgment accordingly and
the plaintiff appealed.

Myr. Kerr Craige, for plaintiff.
Mr. J. M. McCorkle, for defendant.

Smrta, C. J. The act incorporating “ the commissioners
of the town of Salisbury” confers upon the commissioners
in express terms authority “to regulate the manner in
which dogs may be kept in said town.” In the exercise of
this power the following ordinance was passed :

“The chief of police shall have badges prepared which
must be placed upon the collars of all dogs running upon
the streets: the owners of dogs shall register the same with
the clerk, and upon the payment to the clerk of one dollar
for each dog, and two dollars for each bitch, shall be fur-
nished with a properly numbered badge ; and after the 15th
day of July of each and every year,all dogs or bitches found
running at large in the streets without the proper badge
shall be ki.led.”

The plaintiff’s dog was found running at large in viola-
tion of the ordinance and was shot and killed. The only
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point presented in the appeal and argued before usis the
validity of the erdinance.

Property in dogs is recognized by the law and protected
against wanton and needless injury, and a civil action for
damages may be maintained by the owner. Dodson v. Mock,
4 Dev. & Bat., 146; Perry v. Phipps, 10 Ired., 259. Yet they
are not the subject of larceny. State v. Holder, 81 N. C., 527.

They may become nuisances in cities and populous towns
if permitted without restraint to roam about the streets, and
dangerous -even during the summer months when rabies
prevails. Accordingly, by a general law for the government
of towns, 1t is enacted that “if any person residing in town
shall have therein any dog and shall not return it for taxa-
tion, and shall fail to pay the tax according to law, the com-
missioners, at their option, may fine the person so failing
double the tax, or may treat such dog as a nuisance and
order his destruction.” Bat. Rev., ch. 111, § 27. Again, as
indicating a public policy in regard to this class of domestic
animals, it is made the duty of any owner of a dog which
he knows or has reason to believe has been bitten by a mad
dog, or of a sheep-killing dog on proof thereof hefore a jus-
tice and notice to such owner, to kill him immediately; and
a refusal or failure subjects the offender to penal action and
indictment. Bat. Rev., ch. 38, and the amendatory act of
1874-"75, ch. 108.

The plaintiff’s contention is that as dogs are property, the
power of this municipal body is limited by the constitution
to the imposition of an ad valorem tax, and that for its non-
payment the desiruction of the animal is not an authorized
remedy. Itis difficult to apply the rule to animals that
have no standard value and are not the subject of sale and
traffic in order to put upen them-a share of the public bur-
dens. But the sum required 1o be paid by the owner is not
an ad valorem but a specific tax for the privilege of keeping
the dog within the town with the annexed penalty if he is

12
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found running at large without the required badge, the evi-
dence of its payment and of the ownership of the dog. But
the very question has been elaborately considered and dis-
cussed in a recent case before the supreme court of Massa-
chusetts, Blair v. Ferchand, 100 Mass., 136, and the principle
upon which life may be taken fully indicated. We repro-
duce some extraets from the opinion of Gravy, J., who after
referring to successive statutes on the subject, says: “ These
statutes have been administered by the courts according to
the fair construction of their terms and without @ doubt of
their constitutionality.” Againspeaking of an enactment very
similar to the ordinance which required the owner of a dog
to put a collar about its neck, to be constantly worn with
the name and residence of the owner marked thereon, and
authorized any person to kill a dog without such collar when
it had been decided that no action would lie for such kill-
ing, he adds: “Similar statutes have been held in other
states to be reasonable and constitutional regulations of
police.” Hurd v. Chesley, 55 N. H., 21.

‘We concur in the view of that court that such provisions
of law do not invade private rights nor disregard constitu-
tional guaranties, but in populous communities may be and
often are necessary precautions against what in their ab-
sence would become a public grievance. The court properly
ruled that the action could not be sustained. There is no
error and the judgment is affirmed.

No exror. Affirmed.
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D. A. SPIVEY v. JAMES F. JONES and Benjamin W. Taylor.
Ejectment— Common Grantor— Failure to Answer.

1. In an action of ejectment, when both parties claim title from the same
source, all that the plaintiff has to doin order to recover, is to show that
he has a better title from the common grantor than the defendant.

2. In snch action where plaiatiff claims title obtained at execuation sale,
and it appears that between the date of the judgment and the date of
the sale. the judgment debtor went into bankruptey : Held, That the
failure of the assignee in bankruptey (who was made a party defend-
ant) to answer, established the title of the plaintiff’ as against him,

(lves v. Sawyer, 4 Dev. & Bat., 51 ; Murphyv. Barnet, 1 Car. L. R., 106
Copeland v. Sauls, 1 Jones, 705 Newlin v. Osborne, 2 Jones, 163 ; Love
v. Gales, 4 Dev. & Bat., 363 ; Norwood v. Morrow, Id., 442 ; Donnell v.
Cooke, 63 N. C., 227, cited and approved.)

CrviL Actiox to recover possession of Land, tried at Fall
Term, 1879, of GREENE Superior Court, before Fure, J.

The cause was heard upon the pleadings and a case agreed
whick are sufficiently set out in the opinion. Judgment in.
favor of defendants, and plaintiff appealed.

Messrs. Grainger & Bryan, for plaintiff.
Messrs. Geo. V. Strong, A. K. Smedes and G. M. Smedes, for
defendants.

Asng, J. This was an action for the recovery of land in
nature of an action of ejectment, tried at fall term, 1879, of
Greene superior court, upon the pleadingsand a case agreed.

The plaintiff alleges in his complaint that he was the
owner in fee simple of the land in controversy, and entitled
to the immediate possession thereof, which was unlawfully
withheld from him by the defendants. The defendants,
Jones and Taylor, deny the allegations of the plaintiff as to
the ownership and also that they unlawfully withhold. the
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possession, hut admit that they are in possession. John
Hutchinson, the assignee in bankruptcy of one W. H. B.
‘Taylor, was regularly made a party defendant but failed to
file an answer.

The plaintiff, in support of his title, offered in evidence
three judgments rendered in the superior court of Greene
county, in favor of different plaintiffs against said W. H. B.
Taylor and others, as follows: A judgment dated October
10th, 1867, docketed April 23d, 1870; ore of same date,
docketed March 10th, 1870, and another dated April 15th,
1869, and docketed the same day in the superior court of
Greene county ; then the executions on these judgments and
the levy upon and sale of the land in controversy, by virtue
:thereof, and the sheriff’s deed for the same, bearing date the
10th day of March, 1871.

The defendants exhibited as a part of their case a judg-
ment of Wayne county court dated November, 1867, (the
court was held on the 11th of November), against W. H. B.
‘"Taylor and the defendant James F. Jones, execution thereon
and of same date issued to the sheriff of Greene county,
a sale and sheriff’s deed for the land in dispute, bearing
date the 12th of February, 1868. In the case agreed it is
admitted that the money due on this judgment was paid by
the defendant, Jones, to the sheriff of Greene county, while
‘the execution was in his hands, and that he afterwards sold
the land under the execution, and the said Jones became
the purchaser and received the sheriff’s deed as above stated.
It was further admitted that at the date of the sheriff’s deed
to Jones, W. H. B. Taylor was the owner of the land, and
that he was declared a bankrupt on the 18th day of May,
1868, and duly discharged as a bankrupt on the 4th day of
November, 1869.

1t is the universal rule in actions of this nature that the
plaintiff must recover, if at all, upon the strength of hisown
title.and not on the defects in that of his adversary. But
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to this rule there are two exceptions: 1. “ When the plaintiff
is a purchaser at sheriff’s sale and the defendant is the de-
fendant in the execution. 2. When both parties claim under
the same person neither shall deny the title of the person
under whom both claim.”  Ives v. Sawyer, 4 Dev. & Bat., 51;
Murphy v. Barnet, 1 Car. L, R., 106, But this last rule must
give way when the defendant can show a better title in him-
self or in a third person with whose title he can connect
himself.  Copeland v. Sauls, 1 Jones, T0; Newlin v. Osborne, 2
Jones, 163; Love v. Gates, 4 Dev. & Bat., 363 ; Norwood v.
Morvow, Ibid, 442.

Let us see how these principles apply to the facts of our
case. Both parties claim under W. H. B. Taylor, and
neither can dispute his title. The plaintiff claims as pur-
chaser at a sheriff’s sale by virtue of executions against W.
H. B. Taylor and a sheriff’s deed for the land in pursuance
thereof. He shows a judgment and execution, a sale and
sheriff’s deed. By this purchase he acquired whatever in-
terest the said W. H. B. Taylor had in the land at the time
of the sale. This gives the plaintiff a prime facie title
against the said Taylor and all claiming under him. But
the defendants Jonesand B. W. Taylor claim under him and
it is incumbent on them, in order to defeat the plaintifl’s re-
covery, to show a befter title in themselves than that of the
plaintiff. This they have failed to do. Itis true W. H. B.
Taylor went into bankruptey aud one Hutchinson was ap-
pointed Lis assignee soon after his being declared a bank-
rupt in May, 1868, but it is not shown that Taylor was the
owner of the land at that time and that it passed into the
hands of the assignee, and it may be presumed it did not,
as he has never asserted any claim toit as the property of
the bankrupt, and it does not appear that the judgments on
the land have ever been before the bankrupt court for ad-
judication. Donnell v. Cooke, 63 N. C., 227. But however
that may be, he was made a party defendant to the action,
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and failing to answer the complaint, must be taken to ad-
mit all its allegationsto be true. What is the extent of that
admission? It is that the plaintiff was the owner of the
land in dispute and was entitled to the possession. For the
purposes then of this action the title of the plaintiff is es-
tablished against Hutchinson the assignee, and so far as
concerns the other two defendants, Taylor and Jones, who
set up no title as derived from W. H. B. Taylor except a
sheriff’s deed that is void, and admitted in the urgu-
ment to be void, it is immaterial whether the title had
vested in Hutchinson the assignee or not, for 