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Rule 62 of the Supreme Court is a s  follows: 
Inasmuch as  all the Reports prior to 63 N. C., have been reprinted by the 

State, with the number of the volume instead of the name of the Reporter, î 
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" 13 

1 " yp. " 16 
2 " " 17 
1 Dev. & Bat. Law " 18 
2 " " 19 
3854 " ' 

" 20 
1 Dev. & Bat. Eq. 
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7 " "  
8 '' '' 
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4 " " 

5 "' " 
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1 and 2 Winston 
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' Eq. 

mar- In quoting from the reprinted Reports counsel will cite always the 
gihal (i. e., the original) paging, except 1 N. C., and 20 N. C., which are 
repaged throughout without marginal paging. 
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RUFUS EDNEY, Adm'r, v. THOMAS A. EDNEY and others. 

Practice-Interlocutor?/ Order by Consent. 

An interlocutory order or decree entered in a cause by consent, can not Ge 
modified or altered otherwise than by the consent of both parties, 
except upon petition or motion in the cause, specifying impgsition, 
fraud or other adequate cause going to the whole order or decree, 
and constituting such as would be ground to set it aside by a civil 
action in the case of a final decree. 

MIIOTION to strike out a portion of a decree, heard at  Spring Term, 
1879, of HENDERSON, before Gudger, J .  

See same case, 80 N. C., 81. Upon the certificate of the opinion of 
the Supreme Court, the plaintiff moved for an order to resell the prem- 
ises mentioned in the pleadings, which motion was not resisted, but the 
defendant moved to add to the decrec in the cause in accordance with 
the opinion of the Supreme Court, that defendant should be re- 
imbursed out of the procceds of sale the amounts expended in  (2) 
the former purchase of the land, iiicluding taxes, etc., and the 
plaintiff desired that the rents and profits be included, when it was 
agrecd that the defendant should have such decree, and an  order for the 
sale of land was granted. 

On Friday evening of the same term of court, the counsel of both 
parties called upon the Judge and the defendant's counsel submitted 
the decree he had prepared when the plaintiff's counsel pointed out 
some objectionable features in the same. I t  was thereupon rewritten 
)?y defendant's counsel and the announcement made to the Judge that 
they had agreed upon the terms and requested the Judge to sign i t  by 
consent, which he did without scrutinizing it, because the decree had 
been agreed to, signed and filed by the counsel of the parties. 

On the next morning the plaintiff's counsel moved to strike from the 
decree that portion of it which directed the arbitrator to credit the 
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defendants, Moss and Rice, with such sums as they, or either of them, 
had paid to get possession of the land purchased by them. This was 
objected to by the defendant, who then filed an affidavit of Moss, setting 
forth among other matters, that the rents and profits of the land which 
he undertook to buy at the sale, were not equal in value to the improve- 
ments put thereon by the affiant. The Court, after hearing the argu- 
ment of counsel on both sides, declined to strike from the judgment 
the part objected to, and from this ruling the plaintiff appealed. 

No counsel in this Court for plaintiff. 
Messrs. Reade, Bushee & Bzcsbee for defendant. 

DILLARD, J. I n  this cause an appeal was taken to, and decided by, 
this Court at last term, reported in 80 N. C., 81, wherein the decree 

of the Court below, setting aside a sale of land made by its 
( 3 )  authority to 0. H. Moss and D. G. Rice, was affirmed and a 

certificate of the opinion directed to be issued. 
At the last term of the Superior Court of Henderson County, upon 

the coming down of the certificate from the Supreme Court, the cause 
stood for hearing, when the parties agreed upon and prepared a de- 
cree by consent, which was presented to and signed by the Judge and 
filed in the cause. At a later day, in the same term, the plaintiff moved 
to strike from the decree the clause which provided for the mode and 
manner of ascertaining the sum to be repaid to the purchaser, which 
was opposed, and his Honor having disallowed the motion, the present 
appeal is taken. 

The decree entered by consent was what is termed an interlocutory 
order, and the general rule is that such orders made in the progress of 
a cause are in the breast of the Court during the term at which they 
are passed, and may be altered in any respect, and also may be rescinded 
or modified at any time after the term and before the final hearing by 
a proper case being made out. The formal and orderly proceeding for 
rescission or amendment of such orders is, by a viva voce motion in mat- 
ters of course, which according to the course of the Court may be 
granted without hearing both sides; and by written petition in matters 
specially affecting the rights of other parties, so as .to notify them of 
the grounds and enable them to show cause against the same and ad- 
duce evidence, if necessary, in opposition. Adams Eq., 348. Wilcox v. 
McLain, 3 N. C., 368 ; Ricks v. Williams, 16 N .  C., 3. 

This is the rule, it will be observed, when the order sought to be 
rescinded or modified is the order of the Court. But a decree by con- 
sent is the decree of the parties, put on file with the sanction and per- 
mission of the Court; and in such decrees the parties acting for them- 
selves may provide as to them seems best concerning the subject-mat- 
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ter of the litigation, and with the like sanction of the Court they 
may alter or amend from time to time, with the assent of dl. (4) 
But where a consent decree is entered, neither party can strike 
from i t  a material part or clause, nor have the aid of the Court to do 
so, without the consent of the other. For  jf i t  could be so done, then 
a party, by order of the Court, may be held to a decree with a material 
clause stricken out, without which he would never have assented to it, 
and one which, in  its altered form, the Court could never have made. 

A decree by consent as such must stand and operate as an  elntirety 
or be vacated altogether, unless the parties by a like consent shall agree 
upon and incorporate into i t  an alteration or modification. I f  a clause 
Be stricken out against the will of a party, then i t  is no longer a con- 
sent decree, nor is it a decree of the Court, for the Court neber made it. 

There is no doubt a decree by consent, either enrolled or not, may 
be rescinded or modified; but i t  is certain it can not be done by a 
petition to rehear, or on a bill of review for errors of law apparent, for 
the reason that i t  was not thc judgment of tho Court; and, therefore, 
if erronPous. the error was not the error of the Court. I n  such case it 
would seem to be a necessity to seek remedy by an original bill under 
the old system, or by civil action under the new, on the ground of fraud 
and imposition and the like. Monnell v. Lawrence, 12 Johns., 521; 
B a r r k o n  v. R a m a u .  3 Ves. 

d ,  

Just so in the case of an interlocutory order after or during the term 
a t  which it was entered under our code system: The order, if entered 
by consent, could not be modified by striking out a clause against the 
consent of a party opposing, nor for error as upon a petition to rehear, 
but it would have to be done by a motion or petition in  the cause, 
specifying imposition o+r fraud, or other adequate cause, going to the 
whole order and constituting such as would be ground to set i t  aside on 
an original bill in the case of a final decree. 

I n  this case, from the case of appeal rnade out by the Judge, 
the plaintiff rnovad to strike out a single clause of the decree by (5) 
consent, and the other party not consenting, and no special 
ground of circun~vention, imposition or fraud having been urged so far - 
as we can see, there was no error in  disallowing the plaintiff's motion. 
Judgment of the Court below is 

Citrd: S t w n p  2.. Long,  84 N.  C'., 620; Mcl fachem v. Kerchner, 90 
N. C., 179; Vaughan 21. Gooch, 92 N .  C., 527; X e ~ c h n e r  v. McEachern, 
93 N. C., 455; Jfasse?y 2). Rmrber, 238 N.  C., 89 ; Bun% v. Braswell, 139 
N. C., 138; LL/nch v. Loftin, 153 N.  C., 274; Bank v. McEwen,  160 N.  
C., 424; Simmons  v. McCullin, 163 N.  C., 414. 
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"WYATT EARP and others v. W. H. RICHARDSON and others. 

Agent-Limited Power-Practice-Former Decision-Btatute of Limitations. 

1. It is incumbent on one who has dealings concerning a note past due 
with an agent acting under a limited power, to "look out for the power" 
under which the agent acts. 

2. A former decision of this court will not be reversed on review, because 
in considering the case the court laid stress upon a fact that was 
immaterial, when it appears that it did rely upon another fact that 
was material and comes to a correct conclusion of law. 

3. The statute of limitations will not run against one to whom the defend- 
ant stood in the relation of trustee or bailee, until after a demand. 

PETITION to rehear, filed by defendant at  January Term, and heard 
at  June  Term, 1879. 

The facts in this case are reported in  78 N. C., 277, and the errors 
assigned in the petition to rehear are embodied in the opinion de- 
livered by Mr. Justice ASHE. 

Messrs. Gilliam (6 Gatl ing,  Lewis & S t rong ,  and G. M .  Srnedes 
(6)  for plaintiffs. 

Messrs. Busbee & Busbee for defendants. 

ASHE, J. This was a petition to rehear the decision made in this 
case at  January Term, 1878, of this Court, and reported in 78 N. C., 
277. The defendant in his petition assigns the following errors: 

1. That i t  binds a third person trading with an agent-who is the son 
of the principal by the undisclosed instructions given to the agent, 
cven though the note, the subject of the trade, was in  the hands of the 
son, claimed by him as his own, ,treated as his own, and thought by 
the third person to be the property of the agent, and alt,hough the prin- 
cipal did not disavow the action of his agent even after the trade. 

2. That stress is laid upon the fact that the note or bond was not 
endorsed to the son, elTen though i t  was likewise not endorsed to the 
father. 

3. That i t  decides that an action for the possession of a note under 
seal analogous to an action of trover, is not barred by the statute of 
limitations until after the collection of the note. 

As to the first assignnient of error: 
This Court held, and we think correctly, that the authority given 

by John Earp  to his son, Taylor E a q ,  to buy a mule from Hocutt by 
giving him a credit of one hundred and twenty-five dollars on the note, 
was a limited power; and as the note was afterwards traded to the de- 
fendant after i t  became due, he was affected with notice, and i t  was in- 

*SMITH, C. J., having been of counsel, did not sit on the hearing of this 
case. 
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cumbent on him ('to look out for the power" of Taylor Earp. It may 
be presumed from the finding of the referee that John Earp had notice 
of the written contract entered into by Taylor Earp with the defendant; 
but he expressly finds that he did not know of the nature of the last 
agreement between Taylor Earp  and the defen,ndjtnt; and in that view 
of the case he could not be expected to disavow the transaction, 
and his failure to do so could not be construed into a acquies- (7) 
cence from which a ratification of the act could be inferred. 
When the agency is to be proved by the subsequent ratification and 
adoption of the act by the there must be evidence of previous 
knowledge on the part of the principal of all the material facts. 2 
Greed. Ev., Sec. 66. 

As to the second assignment of error: " 
Weacan not concur in the proposition that a decision of the Court 

should be reversed because in considering the case it laid stress upon 
a fact that was immaterial, when it appeam i t  did rely upon another 
fact that was material, and came to a correct conclusion of law. 

As to third assignment of error: 
Conceding that i h e  Court did err in  assuming the position that the 

statute of limitations would not bar until after the collection of the 
note, this Court a t  the same time held that as the defendant stood 
in the relation of bailee or trustee to John Earn, the statute did not 

& ,  

begin to run until after a demand; and no demand having been made, 
the statute did not bar the action of the plaintiffs. 

The decision made in this case at  January Term, 1878, is 
Affirmed. 

Ci ted:  h'herill v. Clothing Co., 114 N.  C., 440; Land  Co. v. Craw- 
ford, 120 N.  C., 348; T h o m p s o n  v. Powcr  Co., 154 N. C., 22. 

ELIZABETH G. HAYWOOD, Ex'r, v. ELIZABETH B. DAVES. 
(8) 

Petitions to  Rehear-Practice Concerning-Decision of  Foreign Court, Eflect 
of Here. 

1. No case will be reviewed upon petition to rehear, unless it was decided 
hastily and some material point was overlooked, or some direct 
authority was not called to the attention of the court. 

2. The decision of the court of another State, in the interpretation and 
administration of its own laws in respect to property subject thereto , 
and within its jurisdiction, is binding upon the courts of this State. 

PETITION to rehear, filed by plaintiff, and heard a t  June Term, 1879. 
See same caBe, 80 N. C., 338. The error assigned is: Because by 
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the decision and judgment the Court held that in dividing the sum 
of money specified in the record as having been received by one Jack- 
son (agent of the parties), the whole of the three sums of $248.20, 
$191.13, and $246.55, are to be charged against the five-ninths of said 
fund in the hands of ,said Jackson, belonging to the plaintiff as exec- 
utrix of James F. Haywood, and that no part of said three sums is to be 
charged against the four-ninths of said fund belonging to the de- 
fendant. The plaintiff is advised that the decision and judgment are 
erroneous and should be reversed, and that only five-ninths of the 
three sums ought to be charged against the five-ninths of the fund 
in the hands of Jackson to be received by plaintiff: 

Mr. E. G. Haywood for plaintiff. 
Mr. D. G. Fowle for defendant. 

SMITH, C. J. At the last term this case was fully and ably discussed 
by counsel representing the respective parties, and after careful con- 

sideration determined by the Court. The same line of argument 
(9)  was then pursued as that now addressed to us, and to a great 

extent the same authorities cited and relied on.. The additional 
references are cumulative to the same points. No orerlooked aspect of 
the case has been brought to view upon the rehearing. 

The frequency of the applications for a revision of the decisions of 
the Couh and the readiness of its counsellors who did not appear at the 
first hearing to certify their opinion that "the judgment was erroneous," 
induce us to recall what has been heretofore said about the practice and 
the principle on which it  rests : "The weightiest considerations," says 
PEARSON, C. J., "make it the duty of t.he Court to adhere to their 
decisions. X o  case ought to be reheard, upon petition to rehear, unless 
i.t was decided hastily and some material point was overlooked, or some 
direct authority was not called to the attention of the Court." Watson 
v. Dodd, 72 N. C., 240. This is repeated with emphasis by READE, J., 
delivering the opinion in Hicks v. Skirmer, 72 N.  C., 1 ;  and is ap- 
proved at the present term in Devereurc v. Devereux, post, 12. 

The argument upon the second hearing, as before, proceeds upon an 
alleged error in  the ruling of the Supreme Court of New York, where- 
by the unpaid purchase money due from the vendee is charged with 
the costs and expenses incurred by her in the suit to divest the legal 
estate passing to the infant devisees under the m7ill of the testatrix, and 
transferring the same to her. Whether right pr wrong, such decree 
was rendered in the action for specific performance against those de- 
visees, in a case where the fund was under the control of the Court, and 
its jurisdiction was ample. The necessity of this proceeding was super- 
induced by the death of the testatrix and the devises in her will, and 
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by no act or omission of the defendant. She and the adult devisees 
were competent to convey, and did convey to the vendee their individual 
estate in the land. This suit was instituted to perfect the title, 
required under the contract against those who, having acquired (10) 
a share of the estate, were incapable, by any act of their own 
and without the aid of the Court, of passing the same to the vendee. 
In granting relief and thus fulfilling the conditions of the bond for title, 
the Court charged the purchase-money remaining unpaid with the ex- 
penses rendered necessary by the death of one obligor and the disability 
of some of her devisees. 

Under the laws of this State it is plain the devisees would acquire 
a mere legal estate without beneficial interest therein, and the testatrix's 
share of the money into which the land devised has been converted by 
the contract of sale would pass at her death to her personal representa- 
tive. But the case is governed by the Iaws of New York, the situs of the 
devised land, and, in the opinion of the Court, the infant devisees were 
declared to be entitled to a ratable share of the fund substituted there- 
for, diminished by deducting the costs and expenses aforesaid. The 
aecree was operative and effectual in making the appropriation. If i t  is 
erroneous (and we are not at liberty to impute error to the Court of 
another State in the interpretation and administration of it<own laws 
in respect to property subject thereto and within its jurisdiction), we 
have no revisory power over the action of that Court, and must recog- 
nize what has been done as final and conclusive. If it be conceded 
that the plaintiff's money has been wrongfully applied in the payment 
of charges for which neither the testatrix nor herself ought to have 
been held liable, i t  would be manifestly unjust to put a share of the 
loss upon the defendant, who is in no default whatever, and has com- 
plied fully with her own part of the contract. I t  is needless to do 
more than refer to the former opinion and the reasons therein given 
for the conclusion arrived at, and to say that our convictions upon the 
re-argument are unchanged. There is no error. 

Petition dismissed. 

NOTE BY THE CHIEF Jus~~c~.--Since the opinion was p r s  
pared we have examined the statutes of the State of New York (11) 
to see if there was not some special provision by which its Court 
was governed in making the decision, and we find in 2 Rw. Stat., 64, 
Sec. 45, the following enactment: 

A bond agreement or covenant made for a valuable consideration 
by a testator to convey any property, devised or bequeathed in any 
wiII previously made, shall not be deemed a revocation of such previous 
devise or bequest, either at law or in equity; but such property shall 
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pass  b y  t h e  devise o r  bequest, subject to  t h e  same remedies on  such bond, 
covenant o r  agreement against  t h e  devisees o r  legatees a s  might  be h a d  
by law against the  he i r s  of t h e  testator o r  h i s  next k i n  a s  i f  t h e  same 
h a d  descended t o  them. 

I n  t h e  construction a n d  application of t h e  s tatute  i n  the  case of 
Knight a. Weatherwax. 7 Paige,  182, Chancellor WALWORTH uses this  
I anguage : 

Whether  t h e  two lots were t o  be considered real o r  personal estate 
a f te r  making  t h e  agreement t o  sell the  same, t h e  interest of t h e  testatrix 
therein passes to  t h e  objects of h e r  bounty a s  specified i n  t h e  first sec- 
t ion  of t h e  will, i n  t h e  same m a n n e r  as  if t h a t  agreement h a d  not  been 
made, subject to  t h e  complainant's r ight  to a specific performance of 
t h e  contract upon payment  of t h e  purchase-monei and  interest, f o r  the  
benefit of whoever m a y  be  entitled to  the  same under  t h a t  clause of 
t h e  will. 

Cited: Mizell v. Simmon, 82 N. C., 2 ;  Ashe v. Gray, 90 N. C., 138;  
Lockhart v. Bell, Id., 501; D u p ~ e e  a.  Insurance Co., 93 N.  C., 239; 
Fisher v. Mining Co., 97 N.  C., 97;  ITannon v. Grizzard, 99 N. C., 
162;  Fry w. Currje, 103 N.  C., 206; Gay v. Grant, 105 N.  C., 481; 
Cornmissipners v. Lumber Co., 116 N .  C., 745; Weisel v. Cobb, 122 
N. C., 69;  Weathers v. Borders, 124 N. C., 611 ; Herring v. Williams, 
158 N. C., 13. 

(12) 
THOMAS P. DEVEREUX v. JOHN DEVEREUX and others. 

Pratice-Former Decbion-Action to Construe Will-Jurisdiction and Waiver 
of Ob jectiom. 

1. The weightiest considerations make it  the duty of courts to adhere to 
their former decisions and not to reverse the same unless they were 
made hastily or some material point was overlooked, or some controll- 
ing authority was omitted to be brought to the attention of the court. 

2. In  a n  action for the construction of a will, a former decision of this 
court, rendered when the court was differently constituted from what 
i t  is a t  present, should not be reversed because the present members 
of the court might infer differently as to the intention of the testatrix 
from the words and context of the will. 

3. I n  an action, brought to the superior court in  term time, to declare the 
trusts of a devisee and of the  executor under a will, and to adjudge 
and determine the liability to the payment of legacies of certain lands 
devised; Held, that the court having jurisdiction over the adjudication 
of the trusts and the enforcing thereof, also, had, and this court on 
appeal, has jurisdiction (Acts 1876-'77, Chap. 241, Sec. 6 )  to retain 
the cause and go on and grant incidentally the application of the 
personality, and that failing, then apply the lands, or enough thereof 
to satisfy the legacies, on the same. 
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4. In such action, the jurisdiction is in the superior court of the county 
in which the testatrix was domiciled at her death, and in which her 
will was admitted to probate but if the action is brought in another 
county and no objection on this gnound is taken in the court below, 
none such can be urged on the hearing on appeal in this court. 

5. The decree rendered in this cause at January Term, 1878, should be 
modified in so far as it decrees a sale of the land before the personal 
estate in the hands of the executor is applied to the payment of the 
legacies. 

PETITION to rehear, filed by plaintiff and heard a t  June Term, 1879. 
The petition assigns errors apparent in the opinion and decree of 

this Court rendered at  January; Term, 1878, in the aboveen- 
titled cause, reported in 78 N. C., 386 : (13) " 

1. I n  that, by the last will and testament of Mrs. C. A. 
Edmondston, the pecuniary legacy of $4,000 to her niece, Rachel Jones, 
and the legacies of $1,000 each to her three sisters, were held by the 
Court to be charged on the real estate de~~ised in said will to the plain- 
tiff, T. P. Devereux. 

2. I n  that, the Superior Court had no jurisdiction of the action, 
or, if any, then that the jurisdiction was in  the Superior Court of Hali- , 

fax County, in  which the testatrix was domiciled a t  her death, and in 
which her will was admitted to probate, instead of the Superior Court 
of Wake County. 

3. Tn that, supposing the jurisdiction to exist, i t  was error to de- 
cree a sale of the land until the personalty in the hands of John 
Devereux, Sen., the executor, was first applied. 

4. I n  that, the executor to whom the testatrix committed the execu- 
tion of her will was not decreed to make sale of the land, but an- 
other was appointed a comnlissioner to sell and report. 

5. I n  that, a sale was ordered by the decree of this Court of a tract 
of land which the plaintiff had bona fide sold to R. A. Hancock, who 
had paid him the purchase-money. 

iVessrs. J .  W .  Himdale, Gilliam d2 Gatling and R. C. Badger for 
plaintiff. 

M~ssrs .  T .  M.  Argo and R. H.  Battle, Jr., for defendants. 

DILT~ARD, J. The main question for our consideration under the al- 
leged errors, arises under the one which assigns error to be in the ruling, 
that the lands devised to the plaintiff in trust for his mother for the life 
of John Devereux, with remainder to himself and the heirs male of 
his body, and in default of such heirs, then over to John Devereux in 
fee, were charged together with the personal estate with the 
payment of the said pecuniary legacies to the niece and three (14) 
sisters of the testatrix. 
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1. I t  is a cardinal rule in construing a will, to ascertain and carry 
out the intention of the testator or testatrix in all things permitted by 
the law, within the fair and reasonably certain import of the language 
employed. And in settling the meaning of a provision or clause in the 
will, i t  is a rule in aid of construction to interpret the words in their 
ordinary and natural sense, in connection with the context and with 
regard to the situation of the maker of the will with reference to his or 
her property and family at the date! of the will. I Redf, on Wills, 432. 
It is also a rule that all the papers which constitute the will, embracing 
the will and codicil and all other papers so referred to as to be incor- 
ported in the same, are to be taken and considered together. IIbid., 433, 
c t  seq. 

The question for construction arose on bequests and devises as fol- 
lows, to-wit : I n  the original will the testatrix bequeathed the interest 
of $4,000 to be paid annually to Rachel Jones, her niece, for life, and 
devised and bequeathed to Owen Richardson and Dolly, his wife, two 
servants, a sum of money specified, and an allowance of provisions to 
be annually paid them during their joint lives and the life of the 
survivor of them; and in the fourth item she devised and bequeathed 
the whole of her estate (subject to the devises and bequests therein other- 
wise made), including her interest in her grandfather's estate and a 
policy on her life for $5,000, to the defendant, John Devereux, Sen., 
in fee simple, if he should be solvent at the death of the testatrix, and 
if not, then to him in trust for his wife and children and their heirs, 
the same not to be liable in any event to the debts or contracts of the 
eaid Devereux; and the said item winds up with a declaration that 
this gift includes the whole estate, real, personal and mixed. By the 
first codicil the annuity of interest on $4,000 is re~~oked, and the prin- 

cipal sum is given absolutely to Rachel Jones, and $1,000 is 
(15) given to each of three sisters; and by a subsequent codicil the 

testatrix recites, "Not wishing my real estate to be in any man- 
ner liable for the debts of my brother, John Devereux, and to avoid 
the possibility of such an event, I devise to my nephew, Thomas P. 
neverem, all my lands and other real estate in trust for his mother 
during the life of his father, and then to remain to him and his heirs 
male; but if he shall die without any heirs of his body, then in fee 
to John Devereux, Jr." 

Upon the effect of the will as first made, it is not controverted that 
the annuity to the nie,ce, and the devise of an acre of land and be- 
quest of yearly sums of money and provisions to Richardson and wife, 
were a charge on the personalty and land given to John Davereux. 

When the first codicil was annexed, the only alteration of the will 
was to give the niece $4,000 absolutely instead of its interest for life, 
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DEVEREUX 2). DEVEREU~I. 

and to give legacies for the first time of $1,000 each to the three sisters of 
the testatrix. And the codicil being to be construed with the will, i t  is 
settled law that the will will stand and be operative, except so far as the 
provisions of the codicil are inconsistent therewith. Iredell on Execu- 
tors; Redf. on Wills, 362. Applying this principle, the construction, if 
the second codicil had never been excuted, was entitled to be that the 
legacies were to be paid at all events, and the devise and bequest to 
John Devereux were subject to them, as they had been to the charges 
thereon by the original will. 

Now, on the execution of the last codicil, there is no expressexemption 
of the lands devised to the plaintiff from the charges, before that time, 
imposed on them; and the devise is stated to be on the apprehension 
that the land might become liable to John Devereux's debts, and the 
operative motive is avowed to be to protect the same against his debts. 
The liability of the lands before the second codicil had been, if 
need be, to pay the legacies; and in the second codicil, what was (16)  
to be its liability is not stated. It, is stated therein that the mo- 
tive to change the gift from John Devereux, Sen., to the plaintiff, was 
that i t  might not be, held liable to John Devereux's debts, but whether 
it  was still to be liable in aid of the personalty to pay the pecuniary lega- 
cies or not, is not stated. And hence, conflicting views having arisen 
between the plaintiff, claiming its exemption from IiabiIity to pay the 
legacies, and the legatees and John Devereux, Sen., the executor, claim- 
ing it  to be liable, this suit was brought amongst other things to have 
this conflict of doubt settled. 

The question of construction presented and decided by this Court in 
the opinion and decree now reheard, was, whether the true intent 
and meaning of the will was that the lands devised to plaintiff were 
still liable to pay the legacies as before, or exempt. 

On reading the opinion now reviewed and sought to be reversed, i t  IS 

obvious that the question of doubt existing between the parties and pre- 
sented in the pleadings for judicial construction, was not hastily con- 
sidered and decided, hut was carefully weighed, regarding the inten- 
tion of the testatrix collectible from the codicil in question, in connec- 
tion with the context, and the situation of the testatrix as respected her 
property, as of primary and controlling influence in fixing the mean- 
ing of the will. The conflicting views were represented by counsel as 
to the intent and meaning of the testatrix and as to the legal con- 
struction to be determined,' and authorities were cited favoring the 
views of the parties respectively; and on careful consideration the opin- 
ion under review was prepared and delivered as expressing the view of 
the whole Court. 

Before us on the rehearing the same diversity of views are agitated, 
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the same contrary inferences of intention moving the testatrix are 
drawn, and the same rules of construction and other legal au- 

(17) thorities are brought to the attention of the Court as on the 
hearing heretofore, and we are urged to reverse the former de- 

cision as erroneous. 
Upon a moment's reflection the intention in case of a will if it can Lt: 

ascertained, being all-controlling and shaping the construction within 
the fair meaning of the words used, and in connection with the con- 
text, it is obvious that its existence and scope can not generally Lt: ex- 
pected to be settled by any authorities in law or direct decisions of the 
Courts, but each case is to depend on its own peculiar words and con- 
text, and may be inferred and found, one way by one mind, and dif- 
ferently by another, as they may be differently constituted and differ 
in their modes of thought. Accordingly, i t  might be that this Court 
in construing said will as affected by the two codicils, might infer and 
decide the intention to be that the legacies should be a charge on the 
real as well as personal estate as announced in the opinion of the CHIEF 
JUSTICE. And the same Court as now constituted might infer differ- 
ently as to the intention of the testatrix, and under the influence of 
such different inference declare a different construction of the instru- 
men t. 

Would it  be admissible on such difference of intention inferred as 
a fact from the words and context of the will, opera'ting to induce a 
different legal construction in the same Court, on a change in its mem- 
bers, that the Court should reverse the former opinion of the Court 
when differently constituted, on the mere ground of a different in- 
ference of a fact that largely entered into and shaped the final opinion 
of each? I n  such case it ought not to be done unless the error was - 
palpable, and we concur in the rule announced by this Court in the 
case of Tiratson v .  Dodd, 72 N. C., 240--that the weightiest considera- 
tions make it  the dutv of the Courts to adhere to their decisions and 
not to reverse the same unless they were made hastily, or some material 

point was overlooked, or some controlling authority was omitted 
(18) to be brought to the attention of the Court; and there being no 

such thing affecting the decree under consideration, we decline to 
revise so much thereof as .adjudges the legacies to be a charge on the 
lands devised to the plaintiff. 

2. I t  was assigned as error that the Superior Court had not juris- 
diction of the subject-matter, and if i t  ha'd, then that the jurisdiction 
was in the Superior Court of Halifax and not in the Superior Court 
of Wake County. 

I t  has been decided in this Court that whenever it is necessarv to 
have an express trust declared and enforced, or one implied by con- 
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struction ez delicto, the action may be brought in the Superior Court 
to terni, and the Judge having jurisdiction over n e  main ground of 
relief is not obliged to dismiss the case with a mere declaration of the 
trusts, but may go on and give full relief. Oliver t,. Wiley, 75 N. C., 
320. Since that decision, and about the time of the institution of this 
suit, the Legislature, besides the remedy by special proceedings against 
executors, etc., enacted that it should be competent to the Superior 
Court in  any action pending therein to go on and ordqr an account to 
be taken, and to adjudge the application of the fund ascertained, or to 
grant other relief, as the nature of the case may require. Laws 1876-'77, 
Chap. 241, See. 6.  ere the action was to declare the trusts of the plaintiff as devisee, 
and of John Devereux, the executor, under the will of Mrs. Edmondston, 
and to adjudge and determine the liability or non-liability of the lands 
devised to the payment of the legacies; and on the answer of the legatees 
made parties to he  c4ause, the allegation was of delay and refusal of the 
executor to apply the personalty and land to their legacies, and the aid 
of the Court was invoked to have payment made according to the true 
intent and meaning of the will. The Court hadng, as is apparent, 
jurisdiction over the adjudication of the trusts and enforcing thereof, 
under authority of said decision of this Court, and within its powers 
as enlarged and conferred by said act of Assembly, his Honor 
had the jurisdiction, and this Court, on appeal to it, has the (19)  
jurisdiction to retain the cause and go on and grant incidentally 
the application of the personalhy; and that failing, then to apply the 
lands, or enough thereof to satisfy the legacies charged on the same. 
,4s to the error alleged to consist in the action, being brought in  Wake 
County instead of Halifax, there can be no doubt that the county of 
Halifax was the proper county, and the suit should have been brought 
there. Rut it appears that no objection on this ground was taken in  
the Court below, and none sueh urged on the hearing on appeal in this 
Court. And, therefore, it would not be admissible on the petition to 
rehear to make the objection for the first time, and if it were, it is 
settled that the objection could not now be sustained, as the party 
urging such objection should have made it in apt time, otherwise it is 
waived. McHinn li. Hamilto.i~, 77 N. C., 300. There were other errors 
assigned in the petition to rehear, and amongst them the decree for sale 
of the land before the personalty is applied, and i t  being necessary to 
remodel the decree in this respect as being unauthorized by the opinion 
of this Court, i t  is unnecessary to refer to them more particularly. 

I t  is, therefore, the opinion of this Court that the decree entered 
in  this cause, in so far as it adiudged the land devised to plaintiff to be 
liable to pay the legacies, be affirmed; and that it be reversed in so far  
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as i t  decrees a sale of the land before the personal estate in  the hands 
of the executor is applied; and to this end, a decree may be drawn for 
ascertaining the sum due the legatees and the personal estate in the hands 
of the executor liable thereto, and reserving the cause as to a sale of the 
lands until the further order of this Court. 

PER CURIAM. Decree Modified. 

Cited: Haywood v. Daves, a d e ,  9 ; Mizell v. Simmons, 82 N.  C., 2 ; 
Ashe v. Gray, 9 0  N. C., 138; Lochhart v. Bell, Id., 501; Dupree v. I n s .  
Co., 93 N.  C., 239; Fisher v. Mining Co., 97 N .  C., 97; Harmon v. 
Grizzard, 99 N. C., 162; Fry v .  Currie, 103 N.  C., 206; Gay v. Grant, 
105 N.  C., 481; Commissioners v. Lumber Co., 116 N.  C,, 745; Baruch 
.v. Long, 117 N.  C., 511; Weisel v. Cobb, 122 N.  C., 69; Weathers v. 
Borders, 194 N. C., 611; Baker v. Carter, 127 N.  C., 95 ;  Summer v. 
Staton, 151 N. C., 202 ; Herring v. Williams, 158 N. C., 13. 

(20) 
*R. G. LEWIS, surviving partner, etc., v. W. D. R O U N T R E E  & CO. 

Bupreme Court-Former Decisions. 
The weightiest considerations should induce this court to adhere to its 

decisions, unless manifest error appears, especially when the decision 
was made by a full court and with unanimity and after full argument 
by counsel. 

PETITION to rehear, filed by defendants at  January Term, and heard 
a t  June Term, 1879. 

The petitioners ask that the judgment rendered in this case, re- 
ported in  78 N. C., 323, he reversed. The errors assigned are stated in 
the opinion. 

Messrs. E. G. Haywood and D. CT. Fowle for plaintiff. 
Messrs. Gilliam & Gatling, Lewis d Xtrong, and Geo. H.  Snow for 

defendants. 

DILLARD, J. The appeal to the January Term, 1878, of this Court,  
was taken by the plaintiff from the judgment of the Court below in dis- 
missing the action, on the ground that the action upon the case made 
by the pleadings and on the facts found by the referee Samuel A. Ashe, 
in  law, did not lie; and at  the hearing in this Court i t  was held that his 
Honor was in error in  ruling that the plaintiff mas not entitled to re- 
cover, and a certificate was ordered to issue to the Court below that 
further proceedings might be had in conformity to the opinion filed. 

*SMITH, C. J., having been of counsel did not sit on the hearing of this case. 
3 0 
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VICK & MEBANE v. WILLIAM P. POPE and wife. 

Practice-Married Woman-Vacating Irregular Judgment. 

1. The absence of a complaint will not make a judgment irregular where 
the specialty sued on is filed as  a substitute and the  summons specifies 
the amount claimed. 

2. Where husband and wife are  sued together on their joint obligation, 
i t  is the duty of the husband to defend for both, and to set up the 
wife's inability in  a proper case; and if he fail to do so, the wife 
can not have the judgment against her set aside on the ground of her 
incompetency to contract. 

3. A judgment against a married woman appearing in the suit by counsel 
of her husband's selection, is as  binding as  one against any other 
person, unless i t  be obtained by the fraudulent combination of the 
husband with the adverse litigant. 

4. The party aggrieved by an irregular judgment must move to vacate 
the same before the rights of innocent third persons have intervened. 

MOTION in the cause to vacate a judgment, heard at  Spring Term, 
1875, of NEW HANOVER, before Eure, J. 

This motion was made by the feme defendant to set aside a judgment 
obtained by the plaintiffs against the defendants upon the ground that 
the note on which the j~tdgn~ent was taken was executed by her jointly 

with her husband, and *,hat the consideration thereof was not in 
(23) any way for her separate use or benefit, and contained no charge 

upon her separate estate; that execution has been issued and 
is now in  the hands of the sheriff, who threatens to levy upon the separ- 
ate estate of the petitioner. Upon these and the additional facts set 
out in the opinion of this Court, the Judge below ordered the judgment 
to be vacated as to the fernc? defendant, and the assignee of plaintiffs 
appealed. 

Mcssrs. Mewirnon, Puller '6 Ashe for plaintiffs. 
M r .  D. L. Russell for defendants. 

SMITH, C. J. On 6 April, 1876, the plaintiffs sued out a summons 
against the defendants returnable to Spring Term, wherein is 

(24) demanded the sum of $1,456, with intercst from 30 March, 1874, 
which was duly served on both and returned. 

The cause was thereupon docketed, and the defendant's attorney enter- 
ed m appearance for them. K O  complaint or other pleading was filed. 
but instead thereof, the promissory note of the defendants for the 
same principal money and with like interest as described in the sum- 
mons. 

The cause was ontinued until Fall  Term following, whcn, on motion 
in  open Court, judgment was entered up against the defendants. The 
judgment has since been assigned to the First National Bank, of Wil- 
mington, a t  whose instance execution has issued. 
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And now at this term a petition to rehear is brought on for argument 
a t  the instancc of the defendants, on errors assigned in  the 
said opinion and judgment of this Court in the following par- (21) 
ticulars, in  substance : 

1: I n  ruling that the words used in the contract of sale descriptive 
of the article sold as a warranty. 

2. I n  holding that there was no waiver of the warranty, that the 
rosin was of the kind specified in  the contract, by the opportunity the 
plaintiffs had of inspection before and a t  the delivery of the rosin, 
and by the selection they made of the barrels to be shipped out of a 
larger number. 

3. I n  holding that the nlaintiff was not bound to notify the de- 

to offer to return the same. 
On examination of the case on appeal, obviously i t  was incumbent 

on the plaintiff, in  order to a reversal of the judgment holding him not 
entitled to recover, to maintain on mason and authority in law the 
three propositions which the defendants in their petition to rehear urge 
as erroneous in  the opinion and judgneizt of this Court, and on refer- 
ence to the opinion and judgment complained of, reported in  78 N. C., 
323, it will be seen that those points were discussed and carefully con- 
sidered and adjudged by the Court. 

We have taken the labor to look through the authorities cited in the 
briefs of counsel in support of and adverse to the correctness of the 
points ruled in  the former decision, and we find the rulings not only 
sustained by the authorities referred to in the opinion, but by numerous 
cases not cited, whiIe at  the same time there are various decisions in 
our sister States of positive ability settling the same points to the con- 
trary. Under this state of the authorities, we accept the points de- 
cided in  the opinion and judgment under review as settling the law 
of the ease, the decision being made by a full Court and with unanimity, 
upon a full argument by counsel and a careful consideration by the 
Court. I n  such cascs the weightiest considerations should induce the 
Court to adhere to its decisions, unless manifest error appears. 
Watson v. Dodd, 72 N.  C., 240. The petition of defendants to (22) 
rehear is therefore dismissed. 

Petition Dismissed. 

Cited: Ash? v. Gra,y, 90 N. C., 1 3 8 ;  Lockhart v. Bell, lb., 501; 
White v. Jones, 92 N. C., 394; Fisher v. h!ining Co., 97 N .  C., 97; 
Hannon v. Grizzard, 99 N. C., 162; Fry v. Curria, 103 N. C., 206; 
Ga7j v. Grant, 105 N.  G., 481; Commissioners v. Lumber Co., 116 N.  C., 
746; W ~ i s e l  21. Cohb, 122 N. C., 69; Weuthcrs v. Roders ,  124 N. a., 
611; Herring v. Williams, 158 N.  C., 13. 
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The defendants, on 15 March, 1878, moved to set aside the judgment, 
and meanwhile for a restraining, order upon their affidavit, the ma- 
terial facts set out in which are the following: That the ferne de- 
fendant was a married woman when jointly with her husband she exe- 
cuted the note, and that the consideration thcreof enured wholly to his 
benefit, and not to the benefit of herself or of her separate estate; that 
it contained no charge upon her separate property, and that she was 
not a freetrader. Nothing further is alleged to impeach the validity of 
the transaction or the regularity of the proceedings in the action, term- 
inating in the judgment, and no objection urged except, that growing 
out of the disabilities incident to her coverture. 

On hearing the motion, the Court ordered the judgment to be vacated 
and set asidc as to the feme defendant, and fromathis judgment the 
assignee appeals. 

1. I t  is obvious no relief can be obtained under Section 133, C. C. 
P., because the motion is not made in apt time, and the facts contained 
in the affidavit do not constitute a case of "mistake, inadvertence, sur- 
prise or excusable neglect" on the-part of either defendant. We have 
so often had occasion to advert to this section that nothing further 
need be said as to its proper construction. The argument in 
wpport of the ruling of the Court is not derived from that section, ( 2 5 )  
but is put entirely upon these grounds: First, the incapacity 
of the feme defendant to enter into the contract, and, secondly, irregular- 
ity and error in the judgment itself. 

Any just defenses either party may have had against a recovery on 
the note was available while the action was pending and might then 
have been set up. I t  was too late after the judgmsnt was entered 
and the opportunity thus lost, to complain or to seek redress by re- 
opening the matter. 

They had their day in Court, and for two terms failed to suggest, 
by plea or otherwise, any objection to the claim, of the nature of which 
they were fully advised by the summons, and their attorney by the pro- 
duction of the note itself bei'ore, as well as at the time when judg- 
ment was given. The absence of a complaint is not such a defect as to 
invalidate the judgment, and it was properly entered for the amount 
and interest claimed in the summons and specified in the note, the 
foundation of the action. Leach v. R. R., 65 N. C., 486; C. C. P., 
Sec. 211. 

This disposes of the first objectioh and shuts off all inquiry into the 
character of the transaction, the circumstances under which, and for 
whose benefit, the security was given. 

2. The second point made is that the proceeding in the action is 
irregular, and the judgment erroneous, and as such liable to be set 
aside. 

81-3 
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The new system of practice requires that "when a married woman is 
a party, her husband must be joined with her," except that, first, "when 
the action concerns her separate property she may sue alone;' and, 
secondly, "when the action is between herself and her husband, she 
may sue alone, and in no case need she prosecute or defend by a 
guardian or next friend." C. C. P., Sec. 56. 

' The summons must. be served on the husband, as well as on the wife, 
when the action is intended to subject her or her separate estate 

(26) to liability, and he is allowed on motion, and with her consent, 
which we must assume to have been given to warrant the action 

of the Court, and because no suggestion to the contraryappears in the 
affidavit, '(to defend the same in her name and behalf." Bat. Rev., 
Chap. 69, Sw. 15.- 

I t  is manifest that to her husband's management and protection 
are entrusted the interests of the wife in an adversaq suit, and in the 
absence of collusion or fraud on his part with the plaintiff, the judg- 
ment must be conclusive as to antecedent matters. and as effectual as in 
other cases. More especially must this be so, since the law dispenses 
with a guardian or prockein arni, a id  now leaves to them alone to set 
up and establish any defense that either may have against the plain- 
tiff's demand. If  it were otherwise, how could a valid judgment ever be 
obtained against a married woman, and how could her liability be tested? 
If she is disabled from resisting a false claim, how can she prosecute 
an action for her own benefit, when nothing definite is determined by 
the result? Tt is no sufficient answer to say that the defendant's exe- 
cution of the note with her husband did not bind her. The judgment 
conclusively establishes the obligation, and such facts must be assumed 
to exist as warranted its rendition, inasmuch as neither coverture nor 
any other defense was set up in opposition to defeat it. As then a 
married woman may sue and with her husband be sued on contracts, 
they and each of them must. at the proper time resist the recovery as 
other defendants, and their failure to do so must be attended with the 
same consequences. The duty of making defense for both for either now 
devolves upon the husband alone, and he must employ counsel to make 
such defense effectual and in proper form. 

3. An appearance by attorney for both husband and wife is legal and 
proper, and, therefore, says TAY-LOR, C. J., "if an action be brought 

against husband and wife, if the husband appear by attorney, he 
(27) shall enter an appearance fo? both"; and he adds, that this may 

be done when the wife is under age, "because the husband may 
by law make an attorney and appear both for himself and wife." Fra- 
z ier  v. Felton, 8 N.  C., 231. 

"Married women," says RUTBIN, J., in a case where relief was sought 
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in the Court of Equity, "are barred by judgments at  law as much as 
other persons with the single exception of judgments allowed by the 
fraud of the husband in combination with another"; and referring to the 
allegation of its injustice and wrong, he adds "That was a thing that 
might have been shown on the trial at  law, and, therefore, can not 
itself be heard now. She must charge and prove that she was pre- 
\rented from a fair trial at law, by collusion between her adversary 
and her husband, preceding or at the trial." Green V. Branton, 16 N.  
C., 504. 

The pre~sent application has in it no such meritorious element as 
would have entitled the feme defendant to relief in equity, and i t  does 
not call for nor authorize the interposition of this Court, in the manner 
proposed. 

I t  is tme an irregular judgment, not taken according to the course 
of the Court, may be set aside and reformed at any time as has been 
oftejn held. Xeaton v. Banks, 32 N .  C., 381; Monroe v. Whitted, 79 
N. C., 508, and numerous other cases. While the judgment sought 
to be set aside is neither erroneous nor irregular, if i t  were irregular, 
the motion should have been made in a reasonable time, and not after 
its transfer to an innocent holder for full value with nothing upon its 
face nor in the record to i%dicate. any infirmity. Window v. Anderson, 
20 N. C., 1. 

We think, therefore, the ruling of the Court was not warranted by 
any facts contained in the affidavit and the judgment ought not to have 
been disturbed for any of the causes assigned. 

Reversed. 

Cited: Jones v. Cohen, P2 N .  C., 80;  Stradley v. King, 84 N. C., 
639; Grtnntham v. Kennedy, 91 N.  C., 156; Bass v. B. and L. Associa- 
tion, Ib., 62 ; Williamson v. Harhna.11, 92 N.  C., 242; Xtancill v. Gay, 
Ih., 460; Bzcrgess 71. Kirby, 94 N.  C., 579; Neville v. Pope, 95 N.  C., 
351; Baker v. Garrris, 108 N. C., 225, 228; Crecn v. Ballad, 116 N.  C., 
146; McLeod v. Williams, 122 N.  C., 453, 455; Moore v. Wolfe, Id)., 717; 
Xtrother v. E. E., 123 N. C., 198; LeDuc v. Rlocomb, 124 N.  C., 351; 

7 Pewell v. Broadway, 127 N. C., 406; Arthur o. Broadway, Id., 410 
McLcod v. Graham. 132 N.  C., 474; H a r v ~ y  v. Johnson, 133 N .  C., 355 
Xmith v. Bruton, 137 N. C., 88, 89; Mcdfee v. Gregg, 140 N.  C., 449 
Rutherford v. Ray, 147 N.  C., 260; Windley v. Swain, 150 N .  C., 360 
Price v. Electric Co., 160 N. C., 452. 

Disk.: ATTicholson v. Cox, 83 N. C., 53; Robeson v. Hodges, 105 N. 
C., 50; Patterson 7!. Gooch, 108 N. C., 507 ; Sikes v. Weatherly, 110 N.  
C., 133; Wilcoz v. Arnold, 116 N. C., 711. 
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(28) 
T. J. SOUTHAL and wife v. W. H. SHIELDS, Adm'r. 

Practice-Parties-Settlement of Estates. 

Whenever the pleadings in  a cause show the necessity of an account, and 
that  there are  others besides the plaintiffs interested in  the fund 
and not before the court, the defendant has a right to require that  
such persons be made parties of record so a s  to conclude them by the 
proceedings: 

Hence, when the sole legatee of a n  estate sues the executor for an account 
and the balance t o  be thereby ascertained, and the latter answers, 
admitting assets in excess of the debts and charges of administration, 
but averring the pendency of a creditor's bill against the estate; I t  was 
held, to be error to direct the payment of the legacy before the creditors 
have been heard in the proceeding. 

SPECIAL PROCEEDING tried on appeal at  Spring Tcrm, 1877, of NORTH- 
AMPTON, before Bzcxton, J. 

This proceeding was commenced in the Probate Court on behalf of 
the feme plaintiff against the defendant for an account of the adminis- 
tration of the estate of R. G. Clark, deceased. The case is fully stated 
by Mr. Justice DILLARD in delivering the opinion. The Court below 
overivlod the exceptions to the account as stated, and gave judgment 
accordingly, for which the defendant appealed. 

. 
Hessrs. D. A .  Barnes and Qilliam & Gatling for plaintiffs. 
M ~ s s r s .  1'. 3. Hill and J .  R. Batchelor for defendant. 

DILLARD, J. The testator of the defendant departed this life in Vir- 
ginia, in  the year 1872, leaving a last will and testament, which was 
recorded in  that State. A duly certified copy of said will was after- 
wards regularly admitted to record in Northampton County by the 
judge of probate, and the defendant, W. H. Shields, was appointed 

and qualified as administrator with tho will annexed according 
(29) to law. The fenze plaintiff was the legatee and devisee of the 

entire estate of the testator, B. Q. Clark, and she and her hus- 
band, on 26 April, 1875, instituted a special proceeding in the Probate 
Court of Northampton against the defendant for an account of his 
administration, and payment to her of whatever might be found to be 
the net surplus of the estate after deduction of all debts against the 
estate, and the costs and charges of administration. 

The defendant filed an answer representing that the administration 
was not closed and the debts against the estate not all paid, but ad- 
mitted that the assets were more than sufficient to pay all the debts and 
charges agrainst the estate, and he snlurnitted to come to an arcount 
under the order of the Court. I n  the course of the cause an account 
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was taken by the probate judge of the administration of the estate by 
defendant, resulting in a balance found in the hands of defendant of 
$1,341.17, and the defendant filed divers exceptions to the said account, 
which, being overruled by the probate judge, an appeal was taken to the 
Superior Court. 

I n  the Superior Court of Northampton the cause was brought to a 
hearing before Buxton, J., and after a full consideration of the excep- 
tions and the rulings thereon and remodeling the account, his Honor 
adjudged that there was in the hands of the defendant a balance of 
$1,283.39; and in relation thereto, amongst other things, he also ad- 
judged as follows: "Tt appearing to the Court that a creditors' bill is 
now pending in the Superior Court of Northampton, it is adjudged by 
the Court that plaintiffs recover the sum of $1,283.39, amount of askts 
aforesaid against the said Shields, administrator of B. G. Clark; and it 
is further ordered that the Clerk of this Court take an account of the 
debts proved in said creditors' suit or otherwise, and the said Shields 
is hereby authorized and directed to return enough df the assets to 
satisfy the debts so proved, if any, and to have the judgment 
herein reduced by such debt or debts"; and from the judgment of (30) 

his ISonor an appeal is taken to this Court.. 
1. The defendant complains in this Court of error in the Judge 

below in overruling his exceptions to the account of the judge of pro- 
bate, and specially assiLps = error, that the judgment was given against 
him without previously ascertaining the amount of the unpaid debts 
against the estate and making suitable provision in the decree for their 
payment. From the view taken of the error assigned in this Court, it 
is unnecessary to consider and decide any of the alleged errors in over- 
ruling the exceptions of the defendant, but only the one assigned in the 
passing of any final judgment at all under the existing state of the 
cause and in the terms of the judgment. 

We understand the rule and practice of courts of equity under our 
former system and equally so under our present system of courts, to be, 
that whenever i t  appears from the case as made by a plaintiff, or the 
answer of a defendant, or both, that an account must be taken and that 
there are others, besides the plaintiff, interested, not before, the Court, 
it is the right of a defendant liable to account, in a just representation 
of others and for his own safety, arid also the duty of the Court, to 
require that all proper parties be before the Court; or the proceedings 
be of such frame and scope as to admit of their roming before the Court, 
so that they may have a voice in the matter of account and in the ap- 
plication of the fund, and be concluded by the final jud,gment or decree 
which shall be made. Adams Eq., 315 to 324; Story's Eq. Pl., sees. 
99-104 and notes. Here the feme plaintiff is the legatee of the entire 

37 
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estate of the testator, and is entitled on the account to recover against 
the administrator with the will annexed, only so much as may remain 
after the payment of all debts against the estate, and the costs and 
charges of administration. And it being averred in the answer of de- 

fcndant that there are various unpaid creditors, and by recital in 
(31) the Judge's decree, a oreditors' bill pending for their payment in 

the same Court whence this appeal comes, i t  would seem material 
to a final detemination of the rights of all parties interested in the 
fund to be administered in  the action, that an inquiry should be insti- 
tuted into the number of the unpaid rreditors and the amount of their 
debts; so that coming before the Court a t  the same time with a report 
of the assets, a distribution of the net assets might be decreed, first to 
the several creditors, and then of the residue to the feme plaintiff. 

It is laid down in Story's Equity Pleading that when i t  appears from 
the plcadings that the share or amount due a plaintiff alone or others in 
the same situation cannot be determined until the rights of others are 
first ascertainea, i t  will be rcquired that such others shall be made 
direct parties to the bill, or the proceedings be so shaped by interlocutory 
orders in  the cause as to admit of their corning before the master on a 
general account of assets and of the debts against the estate. Section 99 
and notes. For  example, it often happens that if a legatee sue for 
account and payment of a specific legacy, the Court will decree payment 
if the executor admits assets sufficient, but if the answer suggests other 
Iegatees to be equally entitled, and a deficiency of assets to pay creditors 
and the legatees too, the bill will be either converted into the form of one 
suing for all, or the same thing will be sybstantially done by providing 
in the decree for an account of assets, for an account also of the legatees 
and creditors and the amounts respectively due them. I n  either of 
which cases, everyone interested in the fund could have a voice in  the 
matters of account as well as in  the application of the assets. Ibid., 
secs. 99, 100; Hnllett v. Halleit, 2 Paigc. 19. This mode of dealing 
with the administrator is just to the creditors and to a legatee of the 

residue of the estate, and at  the same time i t  protects the executor 
(32) or administrator and makes the decree to be a final detsrmina- 

tion of the rights of all, as i t  ought to be. 
2. I n  our opinion, therefore, at  the time a reference was mado to state 

tho acconnt of the administration of the estate by the defendant Shields, 
the order should have gone further and directed the referee to advertise 
for and take an account of all the debts outstanding and unpaid, so as 
to give all an opportunity to assert their rights, and be concluded and 
barred by the decree of distribution of the fund. The decree as entered 
is final and yet i t  is objectionable, in that it does not dispose of the mat- 
ters and things embraced therein. A decree is defined to be a sentence 
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I 
I 
I .  

' or order of the Court pronounced on hearing and understanding all the 
points in  issue and determining the rights of the parties in  the suit 
according to equity m d  good conscience. Danl. Ch. Pr., 1192, Tested 
by this definition the decree in this case will appear to be faulty in sev- 
eral particulars : 

It adjudges a recovery by the plaintiff for the assets found due, and 
then orders that the clerk take an account of the creditors unpaid and 
names no day or forum to receive and pass upon the report; so that if 
controversy exist amongst the creditors as to the validity of each others7 
debts, there will be no mode to pass thereon. 

I t  directs whatsoever may be found due to creditors to be retained by 
the administrator, and no one is appointed to make the application and 
enforce the payment; and subject thereto to ascertain and enforce pay- 
ment of the balance to the plaintiff. 
' 3. A final decree should-be a complete determination by the Court 

of the whole controversy, and leave nothing to be determined by others, 
as Tas  done in this case. It is our opinion, therefore, that the decree 
of the Court below be set aside and the cause remanded to the end that 
i t  may be consolidated with, and heard with the credibrs' bill now 
pending; or suspended until that is heard and ended ; or be prac- 
tically converted into a creditors' bill by an order for a general (33) 
account of the assets and the outstanding debts of the estate. 
Judgment of the Court below is 

Reversed and remanded. 

Cited: Peg~arn  v. Armstrong, 52 N. C., 330; Curlton v. Byers, 93 
N. C., 305; Glover I:. Flowers, 101 N. C., 141; McNeilk v. Hodges, 
105 N. C., 6 5 ;  Kornegny v. XEeamhoat CO., 107 N. C., 118. 

THOMAS J. WRIGHT v. ROBERT HEMPHILL. 

Practice-Correcting Verdict. 

In civil actions, it is admissible for the judge, on retiring from the bench, 
by consent of parties, to direct the clerk to receive the verdict of the 
jury i f  they should agree during the recess, and on his return, it is 
competent for the judge, i f  the verdict be not responsive to all the 
issues, and the jury being in court, and there being no suggestion 
of tampering or other improper influence, to order them to retire and 
complete their verdict in the same manner as in cases of verdicts 
rendered in open court. 

APPEAL from Rerr, J., at Fall  Term, 1678, of GUILFORD. 
Tho facts constituting the basis of the exceptions taken in the *Court 
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below are su@ciently stated by Mr. Justice DILLARD in delivering the ' 

opinion. Verdict and judgment for defendant, appeal by plaintiff. 

Messrs. Scott d Caldzoell for plaintiff. 
Mr. J. A. Gilmer  for defendant. 

DILLAKD, J. On the trial of this action of claim and delivery for a 
horse, which had been taken out of the possession of the defendant 

(34) and delivered to the plaintiff, his Honor, on leaving the bench in  
the evening, by consent of the parties, directed the Clerk to re- 

ceive the verdict of the jury, when they should come in. At the opening 
of Court next morning the Judge called for the reading o'f the verdict, 
and the jury having found the property in the horse to belong to the 
defendant, but omitted to fix the value and assess the damages for deten- 
tion, his Honor refused to accept the verdict and directed the jury then 
present in Court to return and supply the omission, as to which there 
was no conflict of euidence, there being but one witness as to the value. 

The jury retired and in a short time returned a verdict finding "all 
issues in favor of the defendant and assessed his damages at  $45, with 
interest from the 1st day of June, 1877," which was received by the 
Court and ordered to be recorded ; plaintiff excepted to the order of the 
Judge in directing the jury to retire and complete their verdict, and 
also to the of judgment on the verdict as finally recorded, and 
now on appeal to this Court, his Honor's ruling in these respects is corn. 
dained of as erroneous. 

It is always proper for the Judge, when a jury returns their verdict in 
open Court. to see that i t  is responsive to every material issue of fact 
submitted to them, and if it ;be not so, to refuse to receive it and direct 
the jury to retire and make up and bring in a complete verdict. 

I n  civil actions i t  is the practice for the Judge, on retiring from the 
bench, by consent of the parties, to direct the Clerk to receive the verdict 
of a jury then out considering their verdict; a11d on his return i t  is com- 
petent to the Judge, if there be an onlission of the jury to respond to 
the issues, the jury being present in Court, and no suggestion being 
made of tampering or other influence to order them to retire and com- 
plete their ~ e r d i c t  in  the same manner as in cases of verdicts rendered 
in m e n  Court. 

1; accordance with this practice, in the case of Wil loughhy  v. T h ~ e a h  . 

gill, 72 N.  C., 438, the j~ry returned their verdict to the Clerk 
(35) and sqoarated and were dispersed for five minutes, and his Honor, 

on coming upon the bench, ordered them to retire and complete 
their verdict, and on appeal to this Court, i t  was held to be admissible 
in  civil cases that the Judge who presided and saw all the incidents of 
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the trial, should determine whether the jury had rendered or only ten- 
dered a verdict, and in  \Gew of all the circumstances in the exercise 
of a sound discretion, might discharge the jury or call them together 
again. And this practice was approved i n  the case of Robeson v. Lewis, 
73 N. C., 107, and other cases. . 

Ordinarily we wodd not think it admissible after the rendition of a 
verdict to the Clerk and a dispersion of the jury, to call them together 
again and allow them to complete a verdict as to omitted points about 
which there was a conflict of evidence or as to which there was a possi- 
bility of communication and influence by either party during the sepa- 
ration; but in this case the omission in the verdict was in not fixing the 
value of the horse and damages for his detention, about which there was d 
no controversy, there being but one witness a.s to thatdmattsr, and, there- 
fnre, in view of the state of the proof bearing on the omitted point, it 
was obvious that no suspicion did, or possibly could be entertained of 
any influence on the jury during the separation, and in  the exercise of a 
sound discretion, his Honor might the next morning r q u i r e  the jurjr to 
perfect their verdict with as much propriety as if done a t  the instant of 
its rendition to the Olerk. 

On the return of the verdict assessing the damages of the defendant 
a t  $45, with interest from the first day of June, 1877, the statement 
of the record is that the plaintiff excepted to the verdict and moved to 
set i t  aside and for a new trial, without specifying the grounds 
of his exception and motion; but we suppose it was on the idea (36) 
that the verdict was such as not to authorize the Court to proceed 
to judgment thereon. 

The counsel of the defendant in this Court having entered a remitter 
for the interest on the $45 found as the value of the horse, i t  is not nec- 
essary that we should consider the exception to the verdict on that 
account. 

No error. 

Cited: Petty v. Roussemc, 84 N. C., 362; Cole V .  Laws, 104 N. C., 
657; Mitchell v. Mitchell, 122 N. C., 334; Bond v. Wibon, 131 N. C., 
507. 

JAMES W. GRANT v. JAMES W. NEWSOM. 

Pmctice-Controuersy Without Action. 

The court will not hear a controversy without action submitted under 
C. C. P., Sec. 315, in the absence of an affidavit that the controversy 
is real, and the proceeding in good faith to determine the rights of 
the parties. 

41 
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CONTROVERSY without action under C. C. P., sec. 315, heard at  Spring 
Term, 1879, of NORTIIAMPTON, before EUIV, J. 

The plaintiffs are James W. Grant, administrator of Lewis B. Hill, 
deceased, a i d  Matilda J. Bill, widow; and the defendants are James W. 
Newsom, Sheriff, and W. 11. Hughes,.executor of W. N. Crocker, de- 
ceased. At Fall Term, 1869, Hughes, as executor aforesaid, obtained 
judgment against Lewis B. IIill for the sum of $1,025.83, in  an action 
to recover a debt contracted prior to 1 January, 1865, and executions 
were regularly issued thermn. On 14 November, 1578, IIill died 
intestate, and the plaintiff qualified as his administrator on 2 December 
following, and on 30 December, an mecution issued on said judgment 

tested as of Fall  Term, 1878, of said Court (which was held 
(37) on 30 September) and went into the hands of defendant Sheriff, 

returnable to Spring Term, 1879. 
About 2 December, 1878, the plaintiff, as administrator aforesaid, 

took possession of all the personal property belonging to the estate of his 
intestate, and advertised its sale on the 30th of tho month. I n  the 
meantime (11 December, 1878) sundry articles of personal property 
were allotted to the widow of the intestate (which are itemized in the 
case agreed), amounting in  value to $214.06; and the whole allowance 
being estimated at  $400, a return of a deficiency of $185.94 was made. 
The defendant Sheriff, by direction of said Hughes and by virtue of said 
execution, on 30th of said month, levied upon and sold all the! personal 
property belonging to the estate of Lewis B. I-Iill, lncluding that portion 
which had been allotted to the widow aforesaid, and realized the sum of 
$483.25. There were other debts owing by said intestate than the one 
due to Hughes. 

I f  the Court is of opinion that the seizure and sale by the Sheriff were 
authorized by law, &hen judgment of nonsuit shalI be entered against the 
plaintiffs; but if not, then judgment shall be entered for the widow for 
the return of the above-mentioned articles and $185.94, or $400 and 
interest from 30 December, 1878, in lieu thereof; and also, judgment 
for the administrator for the sum of $83.25, with interest. The Court 
being of opinion with plaintiffs gave judgment accordingly, and the 
defendant Rughes appealed. 

Mr. T. W .  Xason for plaintiff. 
Mr. R.'B. PeebZes for defendant. 

SMITIE, C. J. I f  the case were properly before us we should find 
little difficulty in determining the questions intended to be pre- 

(38) sented. The cases cited for the appellant, and the provisions of 
the statutes referred to, leave little room to doubt as to any of 

them. JfcCarsop v. Richardson, 18 N. C., 561 ; Aycock v. Harrison, 65 
42 
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N. C., 8 ;  Acts 1870-'71, Chap. 43, Sec. 7 ;  C. C. P., Sec. 261. But we 
do not undertake to decide them, for the reason that the cause! was not 
properly instituted in the Superior Court, and consequently is not prop- 
erly before us on this appeal. The case agreed between the partles as 
"containing the facts upon which the controversy depends," is  submitted 
without actioil under C. C. P., Sec. 315, and as the proceeding'is out- 
side the common law, to give jurisdiction the requirements of the statute 
must he strictly observed. 

But this is not the cam. There is  no accompanying affidavit and The 
Code declares that "it must a ipear  by afiiidavit that tho controversy is 
real and the proceeding in  good faith, to determine the rights of the 
parties." When this is done, the Judge shall thereupon hear and deter- 
mine the case, and render judgment thereon, as if an  action were depend- 
ing. The affidavit is plainly an indispensable prerequisite to the exer- 
cise of jnrisdiction in such s case; and so i t  is declared by this Court in 
H e r e ~ y  v. Edmunds, 68 N. C., 243. The appeal must therefore be dis- 
missed. 

PEP CUBTAM. Appeal dismissed. 

Cited: Wilmington v. Atkimon,  88 N. C., 55 ; Bufin v. Ru.iJn, 112 
N. C., 108; Arnold v. Porter ,  119 N. C., 124. 

R. H. LANE v. D. W. MORTON. 

Practice-Writ oT Bestitution-Nonsuit. 

Whenever a defendant is wrongfully dispossessed of his land by legal 
process, he is  entitled to a writ of restitution and a n  inquisition of 
damages in that action, of which the plaintiff is not permitted to 
deprive him by taking a nonsuit. 

APPEAL at Spring Term, 1879, of P a ~ r ~ r c o  Superior Court, (39) 
from Avery, J. 

This action was brought before a Justice of the Peace under the land- 
lord and tenant act, to recover possession of land and judgment rendered 
for plaintiff. The case mas taken to the Superior Court by writ of 
recordmi, and a t  Spring Term, 1877, before Boore ,  J., the defendant 
suggested that as the title to the land was in controversy, the Justice of 
the Peace had no jurisdiction, which question of jurisdiction had been 
raised before the Justice verbally, the defendant having no counsel 
present and the Justice refusing to examine any witnesses touching the 
matter. And under the suggestion of the Court t,o the counsel of de- 
fendant, the case was remanded to the Justice's Court to enable defend- 
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ant to answer in writing. The Justice took no action in  the premises, 
and thereupon the defendant obtained a mandamus conlpellirrg him to 
proceed and try the case. I n  obedience thereto he notified the parties to 
appear before him, when the defendant asked leave to file an answer in  
writing raising the qnestion of jurisdiction, which was refused and de- 
fendant appealed to Fall  Term, 1877, when the motion for leave to file 
the answer aforesaid was allowed by Eure, J., and the plaintiff ap- 
pealed. (See same case, 78 N. C., 7.) And a t  Spring Term, 1879, 
before his Honor the plaintiff stated that he would take a nonsuit, 
which was objected to by defendant upon the ground that he was en- 
titled to an order for a writ of restitution and assessment of damages by 
a jury for the rents and profits of the land. I n  reply, the plaintiff 
contended that the defendant asked for no afirmative relief in his 
answer, and that he (plaintiff) was not prepared to go into an inquiry 
of damages. Thereupon the Court ordered a writ to issue to place de- 
fendant in  possession of the land described in the pleadings, and that 

issues be framed for trial a t  the next term of the Court as to the 
(40) amount of damages sustained by defendant for rents and profits. 

From this judgment the plaintiff appealed. 

No  counsel in this Court for plaintiff. 
Mr. W. E. Clarke for defendant. 

SMITH, C. J. When the case was before us a t  January Term, 1878 
(78 N. C., 7 ) )  it was decided that the defendant might, with consent 
of the Court, file his answer in the Superior Court, which he had offered 
to do, and was not allowed to do while it was pending before the Justice. 

I n  accordance with this decision the answer was put in in the 
Superior Court, and thereupon the plaintiff proposed to submit to a 
nonsuit. This was resisted by the defendant, who moved for a writ of 
restitution of thc lands of which he  had been dispossessed by a writ of 
possession before granted the plaintiff, and that a jury might be im- 
paneled to assess his damages by reason thereof. The Court refused 
to allow the nonsuit, and adjudged that a writ of restitution issue, and 
that issues be framed for trial at  the next term as to the damages sus- 
tained by the defendant for rents and profits. From this judgment the 
plaintiff appeals. 

We see no error in the record. The defendant had been wrongfully 
deprived of the possession of his lands by the action of the Justice in 
an early stage of the proceedings, and when they were depending before 
him, and i t  was the right of the defendant to have, and the duty of the 
Court, before ending the action, to restore that possession and to allow 
compensation to him for the injury done. For  this purpose the cause 
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was properly retained, and, to meet the plaintiff's suggestion that he was 
unprepared to try the question of damages, an issue ordered to be made 
u p  to be tried before a jury at  next term. The ruling is supported by 
authority. 

"We think," say the Court in Dulin v. Howard, 66 N .  C., 433, 
the facts of which are similar, "that the defendant was entitled (41) 
not only to restitution of the possession, but if he had asked for 
it, to an  inquiry as to the damages he had sustained by being deprived 
of it." Whenever a party is put out of possession by process of law, and 
the proceedings are adjudged void, an order for a, writ of restitution 
is a part of the judgment. Perry v. Tupper, 70 N.  C., 538. 

There is no error, and this will be certified to the end that the writ of 
restitution be awarded, and proceedings had in the cause according to 
law as declared in this opinion. 

XErmed. 

Cited: Lytle o. Lytle, 04 N. C., 525; S. v. Crook, 115 N. C., 764. 

*GEORGE W. LONG, Admr., and others v. BANK OF YANCEYVILLE and 
others. 

Practice-Pleading-Statute of Limitations-Evdfnce-Creditor's Bill-Ob- 
ligation. of Contmct. 

1. After a defendant has answered, denying the allegations of the com- 
plaint and averring new matters of defense, he  can not move the 
court to dismiss the action because of the insufficiency of the complaint. 

2. The defense of the statute of limitations can be made only by answer. 
3. The statute of limitations, in  i ts  ordinary acceptation, does not apply to  

bank bills which circulate a s  money. 
4. The face of such bills is not evidence af the date of their issue, since 

they are  constantly paid into the bank and re-issued. 
5. When the plaintiff declares in  his complaint that  he sues for himself 

and all other creditors who will come in and be made parties and 
share the expenses, such complaint is, in  form and substance, a 
"creditors' bill." 

6. I t  seems that  the Legislature has no power to coerce a creditor of an 
insolvent bank into an acceptance of a pro rata  share in  the assets as  
a full discharge of his debt and his right to look to the stockholders 
npon any collateral liability assumed by them. Such act appears to 
be clearly violative of the sanctity of contracts. 

APPEAL tried at  Spring Term, 1879, of ALAMANCE Superior (42) 
Court, before Buxton, J. 

This action was begun in 1872 by Joseph B. McMurray, the intes- 
tate of plaintiff, against Thomaa Biglow, George Williamson and others, 

*DILLARD, J., having been of'counsel, did not sit  on the hearing of this case. 

45 
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stockholders in defendant bank, and payment demanded of an  amount 
alleged to be due under the personal liability clause of the bank charter. 
McMurray died in  1877, and the plaintiff Long, his administrator, was 
made a party. The defendants move to dismiss the action fo,r the 
causes and upon the facts set out in the opinion of this Court. His 
Honor allowed this motion, but denied that of the plaintiff to amend 
the complaint, from which ruling the plaintiff appealed. 

Mr. E. 8. Pnr7cer for plaintiff. 
Messrs. Thos. Bufin and J. W. Graham far  defendants. 

(43) SMITH, C. J. This action is brought to enforce against the 
defendants, stockholders of the Bank of Yanceyville, the liability 

imposed upon them in scction 12 of the act of incorporation, which is 
as follows: 

"That in case of any insolvency of the bank hereby created, or ulti- 
mate inability to pay, the individual stockholders shall be IiabIe to 
creditors in  sums double the amount of the stock by them separately 
held in  said corporation." Acts 1852-'53, chap. 8. 

The complaint alleges that the intestate, Joseph B. McMurray, is the 
owner of certain notes issued by the bank, a list whereof is contained 
in the schedule annexed, and all of which bear date previous to June, 
1857; that the bank, previous to 1 January, 1866, became and was then 
insolvent, and has so continued, and that having ceased to do any busi- 
ness, the plaintiff souglit out and made demand of payment of its last 
cashier, which was refused; and that there are no creditors or bill- 
holders of the bank known to the intestate other than himself. 

The complaint further recites the general provisions of the 
(44) Act of 12 March, 1866, entitled "An Act to enable the banks of 

this State to close their business" (Laws of 1866, chap. 3) ,  and 
allcges that the stockholders in the spring of the same year fileld their 
bill in the name of the bank and proceeded to wind up its business in thc 
manner therein directed; that the assets collected admitted of a very 
small per centum distribution among the creditors, and the per centum 
was paid only upon thcir surrender of the entire claim held by each 
who accepted his part or share; and that the intestate was no party to 
the proceeding, and did not participate in tho division of the fund. 

The defendants answer these allegations and set up various matters 
of dcfense against the claim. not necessary now to be specifically men- 
tioned. No issues were framed to determine the facts controverted in 
the plcadings, nor was evidence adduced in  support of the allegations 
made either in the complaint or answers. At Spring Term last the 
defendants moved to dismiss the action for &he following reasons: 
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1. Because none of the bills sued for bear date subsequent to 24 NO- 
vember, 1860, when the bank failed and the liability of the stockholders 
accrued. 

2. For that the action is in the name and for the benefit of one in- 
stead of all the creditors, and, 

3. That the proceedings instituted in the Court of Equity are a bar 
to the prosecution of the plaintiff's claim. 

The action was dismissed, and the question on the appeal is as to the 
sufficiency of the reasons assigned, or of any other apparent on the 
record, to sustain the ruling of the Court. 

If the defendant, instead of answering, had put in a demurrer, we 
should be confined to an examination of the complaint to ascertain if it 
stated a sufficient cause of action, and perhaps the same issue would be 
presented on a ~reliminary motion to dismiss. C. Cf. P., Sec. 99. 
But when new and independent matters of defense are set up in (45) 
the answer, and the plaintiff's allegations denied, the proper 
course is to eliminate from the pleadings such issues of fact as they 
involve, and submit them to a jury, or for determination in some other 
mode authorized by law. While the controverted allegations of fact 
remain open and undisposed of, i t  is irregular to entertain a motion to 
dismiss and put the cause uul of Court. This has been held in several 
cases. 

I n  Garrett v.  Trotter, 65 N. C., 430, after the cause was called and 
before the impaneling of the jufy, the defendants objected to the ad- 
mission of any evidence, because of a defect in the complaint, in that 
it failed 'to charge a wrongful possession and unlawful withholding of 
the premises by the defendant, and the action was dismissed. This 
Court reversed the jud,gment, and PEARS~N,  C.  J., discussing the irregu- 
lar and unusual mode of proceeding, says: "This irregularity fur- 
nishes a second ground upon which the plaintiff is entitled to have the 
judgment set aside, and a venire de novo awarded." This was an action 
at law, and at the same term a decision was made in a cause in equity. 
Mastin. v. Madow, 65 N. C., 695. The bill had been dismissed on the 
ground that upon its face it showed the plaintiff not to be entitled to the 
relief asked, and there was an adequate remedy at law. The Chief 
Justice who delivered the opinion in this case also, overruling the Court 
below uses this language: "This is the second instance at the present 
term of a case, when in the midst of a trial, the proceedings are ab- 
ruptly stopped by motion to dismiss"; adding: ('This mode of pro- 
cedure is irregular, and gives rise to great inconvenience and useless 
costs." 

In  a more recent case the same ruling is made, and BYNUM, J., says: 
"The plaintiff moved for judgment upon the coinplaint and answer. 



I N  THE SUPREME COURT. 

This was irregular. I f  he admitted the allegation of the answer, he 
should have demurred thereto and then nothing but issues of 

(46) law would have been presented to the Court. Rut the answer 
denies some material allegations of the complaint, which raised 

issues of fact which should have been found either by the Court or by a 
jury." Balduin v. York, 71 N. C., 463. 

These decisions and the clear and sound reasoning by which they are 
supported warrant us in reversing the action of the Court below and 
sending the case back for a new trial. But as our opinion upon the 
points raised and debated before us, and which will come up upon the 
next hearing, may facilitate the final disposition of the cause, we pro- 
ceed to examine them also. 

1. The first ground relied on for the order of dismissal is that the 
bills of the bank bear datc anterior to November, 1860, and the action is 
barred by the statute of limitations. If this were so the defense would 
be unavailablc in the present stage of the proceedings, since the dis- 
missal of the action can be only justified by what is contained in the 
complaint itself, as on demurrer, and if the statutory bar was apparent 
therein, the defense can be taken only by the answer. C. C. P., Sec. 
17 ; Green v. R. R., 73 N. C., 524. And hence the dismissal of the action 
is erroneous. 

But the face of the bilk is not evidence of the date of their issue. since 
they are constantly paid into the hank and reissued. Nor does the stat- 
ute of limitations i n  its ordinary acceptation apply to bank bills which 
circulate as money. LORD MANSFIELD, in Miller v. Race, 1 Burr., 457, 
gives as a reason for the rule, "that these notes are not like bill of ex- 
change, mere securities or documents for debts, nor are they so esteemed, 
but are treated as money in  tho ordinary course and transaction of 
business, by the general consent of mankind." Thompson, Liab. of 
Stock, Sec. 300. 

I n  Pew:/ 11. Tubman, 92 IT. S., 156, the Supreme Court of the 
United States held that the statute began to run against the action to 

enforce the personal liability of the stockholders from thc time 
(47) "whcn the bank refuses or ceases to redeem, and is notoriously 

and continuouslv insolvent. and this nlav be before the assets 
of the corporation are applied and exhausted." This point of time is 
not fixed in the present case, and it may be very difficult to fix it, unless 
the rule adopted in Godfmj v. Terry, 97 U. S., 171, be applied, which 
determines the insolvency by t h e  date of suspension of specie payments, 
a doctrine announced by a majority of the Court, and opposed by a 
strong and forcible dissent of others. I t  is unnecessary now the decide 
the question. 

2. The second reason assigned is that the bill is not, and ought to be 
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a creditor's bill, and that the proper and only legal meth~d of procedure 
against stockholders is by a creditor's bill, or action prosecuted on be- 
half of all the creditors, is expressly decided in V o n G l a h n  v. Ilglrris, 
73 N. C., 323. Eut in our opinion this is in legal effect such an action. 
The svr~~mons in the usual form requires the defendants to answer the 
complaint to he filed by the plaintiff, and the complaint, when filed, is 
in these words : ('In behalf of himself and of all others, holders of bank 
bills issued by the president, cashier, directors and cornpany of the 
Bank of Yancepille, which shall remain unpaid, who shall come in 
,and contribute to the expenses of the suit"; and the amended com- 
plaint, subsequently filed, contains a clause substantially the same. The 
summons, unlike the old writ of capias ad rcspondendurn, or the sub- 
pena used at the commencement of the proceedings in equity, is a mere. 
notice of the action, unaccompanied by any penalties for disregarding 
it, except in incurring a liability to a judgment by default. I t  refers 
to the complaint as containing a statement of the cause of action and 
the redress demanded, and to this the defendant must demur or answer. 

I n  W i l s o n  V. Moore, 72 N.  C., 558, the "summons commanded the 
defendants to answer the complaint of Wilson  & Shober alone, while 
in the complaint they sue for themselves and in behalf of all 
others, the creditors and noteholders of the bank of the State of (48) 
Korth Carolina, who will come forward and contribute to the 
expenses of the action; and this was held to be free from objection. 
a f e r r i n g  to the practice prevailing in courts of law and equity before 
the introduction of the new substitute for both, BYNUM, J., speaking of 
the writ and subpcena, says: "In both courts, its only operation and 
office are to give notice of an action begun, the parties to it, and when 
the complaint will be filed. I n  our case, these purposes have been an- 
swered, and the defendants have had every privilege allowed by the regu- 
lar course of the Court. The objections seem captious and for the 
evident purpose of delay." 

I n  l ' ibon v. R a n k ,  72 N. C., 621, determined at  same term, the 
defendants assigned, among the causes of demurrer, that the action 
was brought by Wilson R- Shol~er alone, while, as the complaint shows, 
there are other creditors, all of whom should have been associated as 
plaintiffs, and the Conrt held "that none of the causes of demurrer are 
sufficient," and say: "It is a creditor's hill and all the creditors are, 
or may come in and be parties and share the recovery." See, also, as 
to the practice when there are defective parties, B ~ o o k s  v. Headen,  80 
N.  C., 11. These references sufficiently dispose of the objection. 

3. The last assigned reason grows out of the proceedings had in 
the equity suit under the Act of 12 March, 1866. The plaintiff refers 
to this proceeding and declares he was not a party to it, had no legal 



IN THE SUPREME COURT. 

LONG V. BANE. 

notice of it, and that he declined to surrender his notes and thus dis- 
charge the obligation of the bank and the stockholders, as he was 
required to do, for receiving the inconsiderable percentage the assets 
of the bank were able to distribute among its creditors. The fifth sec- 
tion of the act declares that creditors who may prove their demands 
in the case "slrall be entitled to payment in sntkfaction of the same out 

of the assets," and that "all claims and demands not presented, 
(49) proved and established according to the provisions of this act, 

within the time allowed by the decree of this Court therefor, 
shall be barred of recovery by any action at law or other proceedings in 
equity, and any suit brought for their recovery otherwise than is herein 
provided, shall, on the plea of the commissioncr of such bank, be abated, 
or on his motion dismissed." 

We are not prepared to uphold this exercise of power by the General 
Assembly to coerce the creditor into an acceptance of what may be 
his share in the distribution of the assets of an insolvent debtor cor- 
poration as a f ~ d l  discharge of his debt and his right to look to the 
stockholders upon the collateral liability assumed by them. 

I n  the case already cited from 97 U. S., 171 (Godfrey v. Terry),  
Mr. Justice MILLER, who delivcrs the opinion, when discussing the 
effect of the act of the General Asscmbly of South Carolina, which 
authorizes the suspension of specie payments by the banks, uses this 
language: '(The Legislature did no more than to relieve them from the 
penalty of the forfeitures of their charters. I t  could not relieve them 
from the obligation to pay their debts in specie, nor extend the time 
for such payment. I t  could not do this, because any such law would 
impair the obligation of the creditor's contract." Such is also declared 
by this Court to be the only legal operation of the similar Act of 24 
November, 1860, passed in this State, wherein the Court say: "What- 
ever the intention of the act cited may have been, the only effect which 
can be constitutionally allowed them, is to exonerate the banks from a 
forfeiture of their charters and other penalties under the laws of the 
State. They can not have the cffect to discharge t.he banks from their 
liabilities to innocent holders of their bills." Glenn v. Bank, 70 N.  
C., 191. 

But the facts are not before us in a form to call for the expression 
of a decided opinion on the point, and it is alhtded to in order that it 

may not seem to have escaped our notice. It is enough at  
(50) present to say that there are no sufficient reasons now shown to 

justify the summary dismissal of the action. I t  is true that if 
there were other grounds besides those mentioned, apparent in the com- 
plaint, which would sustain the order of the Judge, it is contrary to the 
practice of the Court to consider them, since it is the legality of the 
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order itself, not the particular reasons given for making it, which we are 
to pass upon. None such are pointed out in the argument and none 
are discovered upon an examination. We therefore declare there is 
error in the ruling and i t  is 

Reversed. 

IN SAME CASE AT THIS TERM: t 

SMITH, C. J. Calvin J. Cowles, alleging himself to be a creditor of 
the defendant in  a large sum, files his petition to be allowed to come in 
and be made a party plaintiff. The answer sets up substantially the 
same matters of defense to the application which are relied on in the 
original answers, and the application is denied. 

I n  addition to what we have said in the opinion in  the other appeal, 
we are content to refer to Glenn v. Bunk, 80 N. C., 97. The issues 
made upon his petition and answer thereto should have been first deter- 
mined before the summary order of the Court. This order is reversed, 
and the cause will proceed according to law as declared by this Court. 

Error. Reversed. 
I \  

Cited: Wibo f i  v. Lineburger, 82 N. C., 414; Long v. Bank, 90 W. 
C.,  406; Montague v. Brown, 104 N. C., 165; IIancock v. Wooten, 107 
N. C., 20; Swaitk v. Summerfield, 108 N. C., 286. 

JOHN G. CHASTEEN v. WILLIAM P. MARTIN. 
(51) 

Practice-Issue Joined-Waiver of Jury Trial-Judge of Buperior Court. 

On the trial of a civil action a jury were sworn and impaneled and issues 
framed, but no evidence adduced on either side, and the jury were 
discharged without verdict; Held, 
(1) That the parties stood a t  issue on the pleadings just as  they were 
before the jury were sworn. 
( 2 )  That in  such case the judge has no right to pass upon the issues, 
except upon a waiver of jury trial in  accordance with Section 240 of 
The Code of Civil Procedure. 

Remarks of DILLARD. J., upon the rule which formerly obtained in equity 
practice. 

APPEAL at Spring Term, 1878, of CHEROKEE Superior Court, from 
Schenck. ,T. 

The plaintiff claims that one John M. Martin, being the owner of 
a certificate of purchase, No. 101, third district of Che~okee lands, and 
having paid the purchase money to the State, transferred the same 
to one Standridge, who afterwards assigned the same to him. It is 
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averred that the defendant, well knowing of the transfer to the said 
Standridge, purchased of John M. Martin the same tract of land, 
and by some means procured the State to issue a grant to him 
therefor in his own name, under which he now holds possession, and 
refuses on demand of plaintiff to convey to him, or in any manner to 
recognize him as having a just claim; and thereupon judgment is prayed 
that defendant may be declared a trustee and compelled by a proper 
deed to convey said tract of land to him. 

To this claim of the plaintiff, the defcndant answers: 
1. IIe admits the payment of purchase-money and assign- 

(52) ment of the certificate of purchase, No. 101, by John M. Martin 
to Standridge, and he avers that said Martin at the same time 

owned and had paid for another certificate of purchase, No. 101, and 
that he transferred both of the'certificates, not for any consideration 
paid him by Standridge, but merely as an indemnity against loss by 
reason of his being surety for him to one Rogers. 

2. He alleges that Standridge had to pay as surety of John M. Mar- 
tin to Rogers the sum of two hundred and eighty dollars. 

3. That Standridge went into possession of the tract covered by 
certificate No. 101, and procured a State grant therefor, the s k e  be- 
ing worth much more than the sum paid as surety for John M. Martin. 

4. That John M. Martin kept the possession of the tract coverred by 
certificate No. 101, being the one which is sued for in this action, and 
sold it to this defendant, who, before he made purchase, called on 
Standridge, and by him was told that he had no claim to it, and ad- 
vised defendant to buy it  if he wished; and thereupon he purchased 
for value and procured a grant from the State, and ever since has 
occupied the same, holding adversely to all the world. 

5. That plaintiff has never purchased the land at all, but has merely 
agreed to pay some. inconsiderable sum in the event he shall be able 
to recover; and he avers that the same was not bona fide, but of purpose 
to enable plaintiff to annoy defendant with a law-suit. 

6. Defendant alleges that plaintiff had full notice of all these facts 
at the time he pretended to purchase or contract with Standridge. 

7. Defendant avers that Standridge is fully indemnified in  the tract 
for which he got a grant, and has never claimed the tract sued for in 
this action; and if he is not indemnified, the defendant offers to pay 
the sum that may remain unpaid. 

To the answer of the defendant, the plaintiff filed a reply 

(53) denying each and every article of the answer sepaiqately. af ter  
issues of fact were joined on the pleadings, his Nonor, Judge 

Furches (then presiding), settled the issues to be passed on by the 
jury, and the cause was continued ; and at the next term of the Superior 
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Court the cause coming on to be tried, the case of appeal states that his 
Honor drew up other issues; the jury were sworn and impaneled, and 

. neither side oBered any evidence to the jury; and the issues were not 
submitted to the jury, because neither party offered any evidence upon 
them. Thereupon, the case was considered upon the pleadings and 
judgment was relndered in favor of the plaintiff, from which the de- 
fendant appealed. 

1 

Messrs. Battle & Mordecai for the plaintiff. 
Messrs. A. T. & T. F. Davidson and Reade, Busbee & Busbee for de- 

fendant. 

DILLARD, J. (after stating the case). From a mere perusal of the 
pleadings, i t  is apparent that various issues of fact were joined by the 
parties, which had to'be determined in some way, either by a jury or 
by the Judge on a waiver of a jury, before any judgment could be pro- 
nounced, in conformity to the procedure prescribed in such a case, or 
which could reach thk merits i f  the controversv. For exam~le. the - ,  

plaintiff sets up an equity to have the delfendant declared a trustee of 
his legal title under the grant from the State, for his benefit, and to 
have a deed txecuted to him, on the ground that he bought the certificate 
of purchase, No. 101, from Standridge for value and bo.na fidle; and 
defendant, by his answer, denies the consideration and the bona fides; 
and the plaintiff, by his reply? took issue on these facts. 

The plaintiff, in further maintenance of his equity to have title, al- 
leged that Standridge, from whom he bought was himself an 
assignee of John M. Martin, under whom the defendant also (54) 
claims for value and as the purchaser of an absolute interest; 
and by the answer the purchase by Standridge is denied, and it is al- 
leged that the assignrnek to him was a mere security against loss as 
surety of John M. Martin to Rogers, and not as a purchase; and by the 
reply issue is taken on these facts. 

I t  is alleged that defendant bought of John M. Martin, and by some 
means procured the grant of the State to be issued to him, well know- 
ing that John M. Martin had previously transferred the same certificate 
of purchase to Standridge, to whose rights the plaintiff claimed to be 
entitled; and by the answer it is denied that the transfer had been 
made, except as a security against loss as surety to Rogers, and the 
defendant avers that he purchased and procured title from the State 
with the assent of Standridge, who then made no claim on the tract, 
and of all this the plaintiff had full knowledge before his pretended 
purchase; and a reply being filed denying these facts, an issue was 
joined as to them likewise. 
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Besides these, there are other issues of fact joined in  the pleadings, 
and being so joined, it was the right of the parties to have the same 
tried by a jury, unless that right was waived as prescribed by law. C. 
C. P., Secs. 224, 240. 

The record states that the jury were sworn and impaneled, and issues 
were framed, but no evidence being adduced on e i the r .de ,  no verdict 
of the jury was found. Thercupon the parties stood at issue on the 
pleadings just as they were before the jury were sworn. The case 
recites that the cause was heard by his Honor on the pleadings, and on 
consideration thereof he adjudged in favor of the plaintiff. But there is 
no waiver of jury trial by the defendant, and no statement of facts 
on which the judgment was based. And on the appeal as it comes up, 
i t  can only be seen that after a discharge of the jury without verdict 

on the issues of fact, his Honor, without waiver of jury trial 
( 5 5 )  by the defendant, assumod to try the issues himself, and, without 

setting out the facts found, pronounced judgment in favor of the 
plaintiff. This has been expressly ruled to be inadmissible. Leggett v. 
Leggett,  66 N.  C., 420. I f  the ansm7er of defendant had admitted the 
facts constituting the plaintiff's cause of action, the plaintiff might have 
moved for judgment on complaint and answer, but such is not the state of 
things in  this case. I f  plaintiff, without reply, had moved for judg- 
ment on tho ground that the answer was frivolous and irrdevant, that 
course would have been irregular, and he should have demurred. Bald- 
w i n  v. Yorlc, 71 N. C., 463; E r w i n  v. Lowery,  64 N. C., 321. 

I t  is argued, however, that the jury being discharged without a verdict 
on the facts, the case is in the same condition as a bill in  equity, where- 
in  the defendant by answer admitted the equity of the bill and set up 
inatter of avoidance, and on replication taken, allowed this case to be 
brought on to hearing without proof of the matter of avoidance. I n  
that case the rule was to decree for the plaintiff on the equity confessed, 
the matter of avoidance passing for naught, as defendant had a day 
to make proof and had failed to do so. But under the Constitution and 
The Code, all distinction between actions a t  law and suits in equity 
being abolished, and there being now but one form of action, the Judge 
does not t ry  and pass on facts put in issue on the pleadings. It is the 
constitutional right of the parties, as well as the statutory provision, 
that such issues shall be passed on hy a jury, except upon a waiver of 
that right as expressed in  Section 240 of The Code. And no such waiver 
appearing, his Honor could not try the issues joined in  this case. 

Venire  de Novo .  

Cited:  White v. Morris,  101 N.  C., 102; Boles v. Caudle, 133 N. 
C., 533. 
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W. OVERBY and wife v. THE FAYETTEVILLE BUILDING AND LOAN 
ASSOCIATION. 

Practice-Reference-Exception to Report-Building and Loan Associatiom- 
Interest of Slza-reholder-Interest-Mortgage-Covenant to Insure-Golnsent 
Ref erence-Jury Trial. 

1. An exception to the report of a referee that a party is  not credited with 
a certain amount in  the statement of accounts can not be made upon 
the trial of the action on the referee's report where the  claim was 

. not asserted before the referee and no evidence offered in its support. 
2. A shareholder in  a building and loan association, whose stock is re- 

deemed, can not participate in  the profits of the business thereafter. 
To retain the  property in  his stock, he must conform to the general 
regulations and contribute as  others are  required to do; otherwise, 
he puts a n  end to his relations with the association and ceases to have 
any further interest in  its affairs. 

3. Interest is  allowed upon the items of a n  independent account when used 
a s  a set-off or counter-claim to extinguish or reduce a debt, but is  
not to be computed upon payments a s  such, whose effect is to  reduce 
pro tanto the sum due, interest being first discharged. 

4. Where a mortgage contained a covenant that  the  mortgagor should keep 
the  mortgaged premises insured, and in case of his failure to do so, 
the mortgagee should have the privilege of insuring the  same, etc.; 
Weld, that  any .moneys paid by the mortgagee for insurance ( the 
mortgagor having failed to insure),  a re  properly chargeable against 
the mortgagor upon a set tkment  of account. 

5. The right to a trial by jury of facts passed upon by a referee, does not 
extend to a reference by consent. 

6. Where a plaintiff in  his complaint expresses a readiness and willingness 
to come to a fair and equitable settlement, and the defendant i n  his  
answer submits to the account and settlement proposed by plaintiff, 
and where the  matters of account are  proper subjects of reference, and 
n o  oppdsition to the order of reference is made by either party; Held, 
to be a reference by consent. 

(The manner of settling the affairs of building and loan associations an- 
nounced in Mills v. B. and L. A., 75 N. C., 292, affirmed.) 

CIVIL ACTION, heard upon exceptions to the report of a referee, ( 5 7 )  
a t  Spring Term, 1879, of CUMBERLAND, before MeRoy, J. 

The plaintiff was a shareholder in defendant corporation, and upon 
the redemption of his stock by the association, Le and the feme plaintiff 
joined in the execution of mortgage deeds to defendant to secure the per- 
formance of certain covenants and agreements. The plaintiff alleged 
that the defendant had advertised the mortgaged premises for sale, and 
asked for an order to restrain the same, upon the ground that the con- 
tract set out therein was usurious; and also asked for an account and 
settlement with the association. The case was subsequently referred to 
the Clerk of the Court to state an account, and upon the coming in of 
his report, exceptions were filed by the plaintiff, which are sufficiently set 
out by the Chief Justice in delivering the opinion. The Court below 
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overruled the exceptions, confirmed the report, and gave judgment for 
the defendant, and the plaintiff appealed. 

Messrs. Guthrie & Garr and T. I$. Sutton, for plaintiffs. 
Messrs. Winsdale & Devereux and MdcRae & Broadfoot, for the de- 

fendant : 

(58) SMITH, C. J. The plaintiff W. Overby became the owner at dif- 
ferent times of eleven and of eight shares of stock in  the defendant 

corporation which were subsequently redeemed by the association a t  the 
price of $1,210 for the first, and $800 for the last lot oif shares. The con- 
tract of redemption, under the regulations of the association, requires the 
continued payment of monthly instalments on the shares and other dues 
from stockholders, and the payment of interest on $200, the full par 
value of each share of stock, at  the rate of eight per cent per annum, 
until by the accumulated profits that sum can be distributed among the 
holders of the unredeemed shares, when all further payments are to 
cease, and the former owner of the redeemed shares is permanently dis- 
connected from the association and the business beltween them closed. 
These payments from holders of stock redeemed or purchased by the 
association, to be ultimately cxtinguishcd, and kept in existence only to 
maintain in force the obligation to make the regular payments are re- 
quired to be secured by mortgage; and in this case were secured by two 
conveyances of land, executed by both the plaintiffs, of which copies are 
annexed to the pleadings. 

When the decision of the Court in Milk v. Building and Loan Associa- 
tion, 75 N.  C., 292, and in the similar case of Vann  v. Building and 
Loan Association (this defendant), 75 N. C., 494, made a t  the same 
time, was known, the defendant determined, in conformity to the opin- 

ion in those cases, to close up its butiness and divide its funds 
(59) among the shareholders, and was proceeding to do so by selling 

the mortgaged premises of the plaintiffs, when this action was in- 
stituted and further progress arrested by injunction. 

The matters in d i s p u t ~  betwecn the parties were referred to the Clerk, 
who has stated an account upon the basis of giving the plaintiffs credit 
for all moneys paid by them to the association for installments, fines or 
otherwise, and charging them with the money actually received, with 
interest. To this end monthly coniputations with deductions for 
monthly payments have been made, and the referee reports to be due 
upon both transactions from the plaintiffs the sum of $1,134.31, with 
interest on $969.87, principal, from January 29, 1877, the day to which 
the interest is computed. 

The plaintiff appeared before the referee when he took the account, 
and objected to certain parol evidence of payments by the association 
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for insurance on the property, which is  set out in the referee's report, 
but made no other objection until the report was returned to Court. H e  
then filed several formal exceptions in addition to that taken before the 
referee, and demanded a jury trial of all of them. The Court permitted 
an  issue to be drawn up and submitted to the jury as to the plaintiff's 
failure to insure, and the insurance and payment by the association of 
the premiums therefor, which were both found in  favor of the defend- 
ant, and his Honor declined to submit other issues for reasons men- 
tioned "in the record, and which will hereafter appear. The exceptions 
were taken to the report after its r e t u ~ n ,  and the correctness of the 
rulings of the Court thereon are before us for consideration. They will 
be disposed of in their proper order: 

1. For  that the plaintiff is not credited with a payment of $185, al- 
leged to have been made by him. 

No such claim seems to hqve been asserted before the referee, nor 
any evidence offered in its support. H e  has, therefore, made no 
ruling either on the admission or rejection of the claim. I t s  (60) 
character is not pointed out in  the exception itself, nor any 
reason suggested why i t  should be allowed. I t  would defeat all the de- 
sirable objects and advantagp of a reference if a party may slumber 
upon his rights, or, if present, fail to assert and sustain them by proof 
before the referee, and then complain of the omission of the latter to 
pass upon a claim of which he had no notice and no information. This 
cannot be allowed. Green, v. Jones, 78 N. C., 265. 

2. For that the plaintiffs have no credit for the value of their stcgk. 
I t  does not appear that this claim was made before the referee, and, 

if i t  had been, it should have been disallowed. The proposed adjust- 
ment between the parties, the proper mode of doing which is intimated 
i n  the opinion i n  the cases cited, is upon the basis of an actual loan of 
money and subsequent partial payments therefor by the plaintiff, and, 
upon the settlement of the balance due, of the retirement of the redeemed 
shareholder from the association. I t  is unreasonable to permit him to 
retain his original stock and participate in the profits of a business 
equally with those who have made their required and regular contribu- . 
tions to the common fund, while he withdraws and appropriates his own 
to the discharge of a debt, and actually pays nothing. To retain the 
property in his stock, he must conform to the general regulations, and 
contribute as others are required to do. Instead of this, he prefers to 
put an end to his relations with the association, and ceases to have any 
further interest in  its affairs. H e  is thus, by his own voluntary act, 
a shareholder no longer. 

3. That interest is not allowed on the plaintiff's 'successive payments. 
Interest is allowed upon the items of an independent account when 
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used as a set-off or counterclaim to extinguish or reduce a debt, 

(61) but is not to be computed upon payments, as such, whose &kt 
is to reduce pro tanto the sum due, interest being first discharged. 

This rule of computation is laid down in  Rwnn v. Moore, 2 N .  C., 279, 
and in Nor th  v. Mallett, 3 N.  C., 151, and has been recognized and fol- 
lowed since. Same rule laid down in  Stovy t). Livingston, 13 Peters, 359. 

Fourth, fifth and sixth exceptions: For  that the plaintiff is charged 
with premiums paid the defendant for insurance on thc buildings upon 
the mortgaged land. 

The jury find, upon issues submitted to thcm, that the plaintiff failed 
to insure the premises, and the defendant, in consequence, effected the 
insurance and paid thcrefor the several sums charged against the de- 
fendant in the account. The mortgage contains a clause authorizing 
this to be done. Among the covenants of the mortgagor are, that ('he 
will kcep the buildings on said premises, during the said time in good 
repair, and insured"; and (in the third clause) ('that the said associa- 
tion shall have the privilege of insuring the said buildings and paying 
all taxes and charges on the said lands in case of the failure of the party 
of the first part (the mortgagor) so to do." The charge is consequently 
a proper one, and was rightly allowed. . 

On the trial of the issue before the jury, a witness was permitted to 
prove tho payment by the defendant of the insurance premiums, the 
plaintiff objecting to the evidence on the ground that the written receipt 
of the insurance company or its agent was the primary and only ad- 
mksible proof. This objection is foundcd upon a misconception of the 
law applicable in this species of evidence. A receipt or memorandum 
in writing, acknowlcdging the payment of money, when executed by a 
stranger to the action, is not only not the best evidence of payment, but, 
if offered, is inadmissible proof of the fact. I t  is but an unsworn decla- 

ration of the person executing it, and would be properly rejected 
(62) by the Court for this reason. It was entirely competent to show 

the payment by any person present when i t  was made, and cog- 
nizant of the transaction. Such a writing given by one of the parties . in the suit to the other is but an acknowledgment, and docs not preclude 
direct testimony t,o the fact. S m i t h  v. Brown, 10 N.  C., 580; Brown 
v. Brooks, 52 N. C., 93; Wilson v.  Dew, 69 N. C., 137; Reynolds v. 
Magness, 24 N. C., 26. 

7. For  that the plaintiff is charged with more money than he received 
by the sum of fifty dollars. 

The vagueness of this as of the first exception is a sufficient reason for 
disregarding both, and what we have aiready said in considering the 
one applies with equal force and pertinency to the other. But a full 
and satisfactory answer is found in  what is  said by the Court below 
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as a reason for overruling i t :  "That the report of the referee showed 
that the plaintiffs were charged with no more money than in their com- 
plaint they allege they received from the defendant." 

The plaintiffs further except that other matters of controversy in re- 
gard to the report were not permitted to go to the jury. I t  is perfectly 
well settled that the right to a trial by jury of the facts passed on by 
the referee does not extend to a refere* by consent. Lippard v. Rose- 
man, 70 N. C., 34, and same case 72 y. C., 427; Atk.irzson v. Whitehead, 
77 N.  C., 418, and other cases. Was this a reference by consent? 'we 
are inclined to think it was, and for these reasons: 

1. The plaintiff in his complaint (Art. 13) expresses a readiness and 
willingness to come to a fair and equitable settlement. 

2. The defendant submits in his answer (Art. 12) to the account and 
settlement proposed by the plaintiff. 

3. The matters of account are a proper subject of reference, and no 
opposition was made to the order by either. 

I n  Athimon v. Whitehead, supra, an order was made in  these 
words: "Referred on motion of plaintiffs to B. W. Brown to (63) 
state account." BYRTUM, J., dismssing the character of this 
order, says : "After the pleadings were all in and the issues joined upon 
the motion of the plaintiffs themselves, the reference was ordered by 
the Court to take and state the account between the parties. This 
motion was not opposed, that is, it was assented to  by the defendant. 
The reference was, therefore, by consent, and is the mode of trial selected 
by the parties, and is a waiver of the right of trial by jury." T b  
plaintiff was here demanding a jury, while at  his instance the reference 
was directed, but it could only be by consent, when the consent was 
mutual, concurred in by both. The rights of the contesting parties are 
not varied because one of them asked for the order. I t  is binding equally 
on both or on neither, and the same consequences follow to each. 

The right, however, to have issues framed for a 'jury trial of facts 
contained in  the report. must be confined to such controverted facts as 

A > 

were presented to the referee and required his decision, and the verdict 
is a mode of reviewing his findings. This is an anomalous practice, 
and should not be extended. Indeed, i t  may be questioned, as the cor- 
rectness of the opinion in Armfield v. Brown, 70 N .  C., 27, was in the 
dissenting views of a member of the Court at  the time, whether the 
recent amendments of the Constitution do not change the law, as then 
declared, and restore the power exercised by the courts of equity under 
the former system of disposing of exceptions to a referee's report with- 
out the intervention of a jury. But we are not required, and we for- 
bear to express an opinion of the full extent and measure of these con- 
stitutional changes. 
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There have been other points brought into the argument, such as the 
legal capacity of the defendant to make loans and collect interest, and 

the presence of usurious taint in the transactions themselves, 
(64) which are not essential to the determination of the cause. There 

was in  fact no lending of money, but a redemption or calling in of 
stock at  an  agreed price, on the terns  ond under the regulations adopted 
by the shareholders and carried bbt substantially in the provisions of the 
morigage deeds. The only interest stipulated to be paid was at  the 
rate of eight per cent upon the future contemplated value of the stock, 
until the maximum was reached. As the rate of interest is thus estab- 
lished by the contract, and the consideration received for redemption 
was in fact money, in the view of the Court which decided Mills v. 
Building and Loan Association, supra, the solution of the controversy 
was to be attained by treating the vendor as borrower, the vendee as 
lender, and the sum received as money loaned, and adopting the con- 
ventional interest allowed by law. The Court in that case say: "If 
the parties should desire to settle upon the basis of what we have inti- 
mated, there will be an account stated, charging the plaintiff with $379 
and interest at  six per cent, that being the rate agreed on up to the time 
of stating: the account. H e  will then have credit for all the interest, 
dues and fines, and all other payments, if any, which he has made, with 
interest thereon from the time the payments were made, and the balance 
will be the amount due the defendant. This will be a charge upon the 
land under the mortgage, and for i t  the land may be sold after a reason- 
able time." Upon this principle the account is stated, and by this the 
defendant is willing to abide. Surely the plaintiff can find in  i t  no 
just ground of complaint. 

The plaintiffs seek relief from what they deem an oppresqive and 
usurious contract, and a court of equity grants it only on condition that 
they pay what they owe, with lawful interest. 

This is the full measure of relief to which they are entitled, 

(65) and this is secured to them by the referee's report. 

Affirmed. 

Cited: Grant v. Reese, 82 N.  C., 74; C u r & ?  v. McNei77, 83 N.  C., 
181; Hoskins v. B. and L. Asso., 84 N .  C., 838; Garr v. Askew, 94 
N. C., 211; Vaughan v. Llewellyn, Id., 478; Wiley v. Logan, 95  N. C., 
362; Yelverton c. CoZey, 101 N.  C., 250; Roulland v. Loan Asso., 115 
N. C., 829; Meroney v. Loan Asso., 116 N.  C., 909; Aikem a. Cantrell, 
127 N. C., 417. 
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. WEILLER & CO. v. S. M. LAWRENCE and another. 

I Practice-Supplemental Proceedings-Notice. 

1. Section 346 of C. C. P., requiring eight days' notice of motions generally, 
has no reference to the examination of judgment debtors under supple- 
mentary proceedings, but such cases are governed by Section 264 of 
The Code, which refers the time and place of examination to the dis- 
cretion of the court or judge. 

Obiter: If the notice were insufficient, it seems that the proper course 
would be to retain the case until full time for appearance had been 
given. 

2. An affidavit is insufficient to warrant the examination of the judgment 
debtor, if it does not negative property in the defendant liable to 
execution and the existence of equitable interests which may be sub- 
jected by sale in the nature of execution; but the omission of such 
negative averments may be remedied by amendment at the hearing. 

3. Joint, as well as single debtors, may be examined after the issuance 
of an execution, and before its return. 

4. A personal demand on the debtor that he apply his property to the 
satisfaction of the creditor's claim, is not necessary to authorize 
supplemental proceedings. The prosecution of the suit to judgment 
and execution is a sufficient demand. 

PROCEEDING supplementary the execution under C. C. P., sec. 264, 
heard a t  Chambers in Jackson, WORTHAMPTON, on 11 April, 1879, be- 
fore Eure, J. 

The plaintiffs recovered a judgment against the defendants, 
S. M. Lawrence and A. B. Daughtry, partners in  trade, before (66)  
a justice of the peace, on 29 March, 1879, and had i t  docketed 
in  the Superior Court. An execution was issued thereon on 8 April, 
1879, and, upon affidavit of plaintiffs, an order for examination was 
made, returnable before the Judge at  Chambers. The defendants ap- 
peared specially and moved to dismiss the proceeding and discharge 
said order, for that only three days notice had been given. I n  reply, the 
plaintiffs insisted that the notice was sufficient in law, but offered to 
continue the case to a day which would suit the convenience of defend- 
ants. It was further objected that the plaintiffs' &davit did not show 
that defendants had no property which could be sold under proceedings 
in  the nature of execution to enforce its sale; and, without admitting 
the force of the objection, the plaintiffs asked and obtained leave to 
amend the affidavit so as to meet the objection. The amendment was 
allowed, and the defendants excepted. I t  was also contended by defend- 
ants that this proceeding could not be maintained against joint debtors, 
unless the affidavit showed that the execution had been returned unsatis- 
fied in  whole or in part. 

The motion to dismiss was overruled, and the defendants filed their 
answer. I t  was then admitted that no demand or request was made on 
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defendants to apply any of their property to plaintiffs' debt, other than 
the issuing the summons, obtaining judgment, and issuing execution. 
The Court also refused to dismiss upon this ground, and ordered the 
examination to be had before N. R. Odom, Clerk of the Superior Court, 
a t  his office in Jackson, upon ten days' notice to each party. From 
which ruling the defendants appealed. 

Messrs. R. B. Peebles and B. 8. Gay for plaintiffs. 
Messrs. W. Bagley and Mullen & Moore for defendants. 

(67) DILLARD, J. The plaintiffs having judgment duly docketed 
against defendants as partners in business, issued their execu- 

tion, and while the same was in the hands of the Sheriff, applied to the 
Judge of the district for an order to examine the defendants on proceed- 
ings supplementary to execution. 

His  Honor ordered the examination before himself at Chambers, and 
issued a notice to the defendants on the 8th of April, returnable before 
him on the 11th) and at the return day defendants appeared specially 
on a notice to discharge the order of examination and to dismiss the 
proceedings, on the grounds which, together with the rulings of the 
Judge thereon, will be separately men.tioned and considered. 

1. The defendants moved the dismission, for that they had had but 
three days notice, and the same in  law was insufficient, insisting that 
they were entitled to eight days notice under C. C. P., sec. 346. This 
section of the Code is a part of the chapter regulating the subject of 
motions generally, and the eight days prescribed therein is to be ordi- 
narily observed, but there is a distinct provision in regard to supple- 
mentary proceedings in section 264, wherein it is provided that the 
debtor may be required to appear and answer concerning his property 
before the Court or Judge at a time and place specified in the order, and 
from this phraseology i t  is to be taken that the eight days notice insisted 
upon under section 346 does not apply, for it is manifest from the lan- 
guage aforesaid that'it was competent to the Judge to name the place 
and fix upon the time according to his discretion under all the circum- 
stances. H e  might in  some cases make i t  longer; in others, he might 
make it shorter, according to the emergency, upon the facts disclosed 
in the affidavit, having a due regard to the convenience of the parties 
and the necessity for a speedy examination. His Honor, however, did 
not require the defendants to submit to an examination on the return 

day of the notice, but made a sew order of examination, and 
(68) ordered the examination to be had before N. R. Odom, Clerk of 

the Superior Court, at his office, on ten days notice to each party 
of the time and place, and thus a reasonable opportunity was afforded 
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the defendants to make ready. This action of the Judge derives support 
from the ruling of this Court in the case of Guior?, v. Melvin, 69 N. C., 
242, wherein i t  was held that, on a summons requiring a party to appear 
on a day certain, which was short of twenty days after the service, the 
Judge of Probate should not have dismissed the case, but continued it 
so as to give the party full time for appearance. We think, therefore, 
the defendants have no just cause of complaint of his Honor's action 
on this point. 

2. I t  was moved to dismiss on the ground that the affidavit of the 
plaintiffs was insufficient to warrant the order of examination, in $hat 
whilst i t  negatived property in the defendants liable to execution, it did 
not negative the existence of equitable interests, which could be reached 
by proceedings to enforce a sale in the nature-of an execution. I t  was 
certainly necessary that the affidavit should be thus definite, as decided 
by this Court in the cases of McXeithan v. Walker, 66 N.  C., 95, and 
Hutchison v. Symom, 67 N. C., 156 ; and so when the motion was made, 
the affidavit being defective, the order of examination and proceedings 
should have been set aside and dismissed, if the plaintiffs stood upon 
the sufficiency thereof; but on the mention of the defect, they at  once, 
in order to obviate the objection, asked leave to amend their affidavit. 

His  Honor allowed the amendment, and it was forthwith made so 
as to negative both the existence of property which could be reached 
by execution, and of equitable interests which could be reached by pro- 
ceedings for the sale of the same, in the nature of an execution. And 

u 

the question is, was his Honor right in allowing the amendment of the 
affidavit? I t  is urged by defendants that as their motion was grounded 
on the insufficiency of the plaintiff's affidavit, and without any 
affidavit on their part, it was inadmissible to allow any new (69) 
affidavit or amendment of the one already filed on the part of 
the plaintiffs; and for this position they rely on the authority of this 
Court in the cases of Brown v. Hawkins, 65 N .  C., 645, and Clark v. 
Clark, 64 N .  C., 150. 

The cases cited were motions to vacate attachments, and it was therein 
decided that if the motion was based on the insufficiency of the plain- 
tiff's affidavit alone, it was incompetent to resist the same by any affi- 
davit in addition to the one on which the attachment was issued as per 
0. C. P., see. 213; and the same ruling was made by this Court as to 
motions to vacate an injunction under C. C. P., sec. 196, and as to 
motions to vacate an order of arrest under C. C. P., see. 175. I n  all 
these instances the Court was bound by the express provisions of the 
Code, and there. was no power or discretion to rule otherwise. But in  
regard to supplementary proceedings there is no such provision in the 
statute, and so the Judge was at liberty when the defect was exhibited 
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to allow the amendment by inserting other provisions therein, under 
the liberal powers contained in C. C. P., sec. 132. 

The Judge, on the motion to dismiss, assuredly had the power to set 
aside the order of examination and dismiss the proceedings eo instante, 
to allow the amendment and to make a new order of examination, and 
this his Honor in effect did; he allowed the amendment at  once and 
ordered an examination to be had, not before him, as at first, but before 
Mr. Odom in his office in Jackson, on ten days notice of the time and 
plam. I t  seems to us, therefore, in the absence of any statutory pro- 
hibitions, as in  the provisional remedies before mentioned, the allow- 
anEe of amendment was in furtherance of justice, and within the com- 
petent authority of his Honor. 

3. I t  was objected that supplementary proceedings did not lie against 
joint debtors, unless it appeared that the execution had been returned 

umatbfied. Under the first part of section 264 of the Code, the 
(70) remedy is given as to the judgment debtor, or any one of several , 

debtors in the same judgment, after execution returned unsatis- 
fied, and this is construed to extend the case of a single debtor, or to 
joint debtors, and is not controverted by the counsel for defendants. But 
in the second part of said section the remedy is given, when the execu- 
tion is still in the hands of the Sheriff, and is described as extending to 
any judgment debtor; and from the difference of the phraseology in the 
two cases, i t  is argued that in  the last case the defendants, being joint 
debtors, are not liable to be examined in such a proceeding. I n  our 
opinion, the language used in the case of an execution unreturned, "any 
judgment debtor," is as broad as the words employed in the case of an 
execution returned, "the judgment debtor, or any one of several debtors 
in the same judgment," and was intended to embrace, and does em- 
brace, the case of the defendants as joint debtors. The history of the 
section in the New York Code, from which section 264 in our Code is 
copied, confirms this view; at  first the Code provided the remedy as 
extending to the judgment debtor, or any one of several debtors in the 
same judgment, on the return of an execution umatisfied, and, after- 
wards, by amendment, i t  was authorized in the case of an execution is- 
sued and i n  the hands of the Xherifl. 2 Whitaker's Prac., 665. And 
the construction and practice in that State were, that joint debtors were 
embraced alike under each part of the section, and in all oases, except 
where a judgment was taken against joint debtors on service of a sum- 
mons on but one as authorized by the Code, and this was provided for 
by another amendment in 1863, restricting the examination of the 
debtor, not served, to the joint property, and after execution returned 
unsatisfied. This last provision is contained in  our Code, and is the 
second clause in section 266, and the remedy therein extended to joint 
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debtors in a judgment obtained on service of summons on but 
one, inflicates and establishes that joint debtors included in a (71) 
judgment founded on a semice on all, was already provided for 
in section 264. 

Our attention has been called to the decision of this Court in the 
case of Howey v. Miller, 67 N.  C., 459, and it is claimed that the point 
there decided is adverse to the conclusion to which we have arrived. I n  
that case the decision was that a debtor to one of several judgment 
debtors might not voluntarily pay his debt to the Sheriff having an exe- 
cution in his hands, but could only do so under section 265 of the Code, 
when the judgment was against a single debtor. I t  decided nothing as 
to the payment of a debt due to partners, and certainly nothing as to a 
compulsory payment by order of the Court on a judgment against part- 
ners for a joint debt, on supplementary proceedings as provided for in 
C. C. P., see. 266. We therefore conclude that the remedy does extend 
to joint debtors, and his Honor ruled correctly as to this ground. 

4. The defendants failing in their motion to dismiss on these several 
grounds, urged that no demand had been made on them, and that they 
had never refused to apply their property to the satisfaction of plain- 
tiffs' debt, and therefore the plaintiffs were not entitled to an order for 
their examination. I n  our opinion, suit brought and all the proceedings 
u p  to judgment, and execution issued and placed in the hands gf the 
Sheriff, was in law a demand; and during all the while i t  was the duty 
of the defendants to comply with the demand thus made, by devoting 
their property to the payment of the debt, and their non-compliance 
was a refusal within the intent and meaning of the statute, and author- 
ized the remedy. I t  certainly cannot be that the plaintiffs, before they 
can resort to the remedy, have to make a personal demand and have a 
formal refusal; if so, then in case a debtor should be fraudulently in- 
clined, such a course would be notice to put away and secrete the prop- 
erty and render the proceedings fruitless. 

It is enough that the defendants, in disregard of their obliga- 
tion, refused in the sense before explained, to devote their prop- (72) 
erty to the payment of plaintiffs' debt, which had been demanded 
by suit brought and the proceedings to judgment. 

We concur with his Honor in his ruling on this and all the grounds 
of the motion to dismiss. The examination may be had as ordered. 

Affirmed. 

Cited: Himdale v. Sinclair, 83 N.  C., 343; Strayhorn v. BtaZocL, 
92 N. C., 294; Hackney v. Arrington, 99 N. C., 112; Turner v. Holden, 
109 N.  C., 185, 187. 
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In the matter of J. M. DAVES. 

Practice-Contempt-Appeal. 

1. Where it appears from an examination under supplementary proceed- 
ings that the judgment debtor holds a claim against a third party, 
to be discharged by the delivery of corn at a stipulated price per 
bushel, it is error for the court to order such third person to deliver 
the creditor a sufficient quantity of the corn, at the agreed price, to 
satisfy the debt. The proper order is to sell the corn and apply the 
proceeds to the debt. 

2. It  is incumbent upon the judgment creditor, claiming under such 
erroneous order, to demand the corn in a reasonable time, and if he 
fail to do so, and in the interval the judgment defendant get judgment 
against his debtor and take the corn in satisfaction, the latter is not 
guilty of a contempt of court in consenting to the seizure. 

3. An appeal does not lie from a judgment imposing a penalty for a 
contempt committed in the presence of the court, or so near as to 
interfere with its business, but the lawfulness of the power exercised 
is a proper subject for review in cases where the right to punish 
depends upon a "wilful disobedience" of "any process or order law- 
fully issued." Bat. Rev., Chap. 24, Sec. 1, ( 4 ) .  

4. A rule to show cause why a party should not be attached for con- 
tempt in disregarding the order of a court, should not be granted 
on mere motion, but should be based on the affidavit of the party 
moving the attachment, or other satisfactory evidence. 

(73) PROCEEDING for contempt, heard on appeal a t  Spring Term, 
1879, of MACON, before Gudger, J. 

This proceeding was commenced before the Clerk, under see. 266 of 
the Code, in an action wherein W. A. Cabe was plaintiff and W. A. 
Patton defendant. His Honor affirmed the ruling of the Clerk that the 
answer to the rule upon the facts set out in the opinion was insuffi'cient, 
and that a fine of fifty dollars be imposed, and Daves appealed. 

Messrs. A. T. & T. F. D,aiui&on for the appellant. 
Messrs. Reade, Busbee d? Busbee, contra. 

SMITH, C. J. The plaintiff's execution being returned unsatisfied, 
he made affidavit that one James M. Daves was indebted to the judg- 
ment debtor in a sum exceeding ten dollars, and obtained an order from 
the Court requiring him to appear and answer the same. On 21 Novem- 
ber, 18?7, Daves appeared according to the summons and put in his 
answer on oath, admitting his indebtedness to the defendant Patton, in  
the amount of twenty-four dollars, to be paid in corn at the price of 
fifty cents per bushel, during the fall or when gathered and shucked. 

The Court thereupon adjudged that the said Daoes pay to the 
(74) plaintiff thirty-one and three-fourths bushels of corn according 

to his contract with the judgment debtor. On 27 March, 1879, 
the Court, at the instance of the plaintiff, and, so far  as the case dis- 
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closes, without evidence from his affidavit or otherwise of disobedience 
of the order, issued a citation requiring the said Daves to appear and 
show cause why he should not be attached for contempt. I n  answer to 
the rule he stated that soon after the order was made he sent as many 
as three messages to the plaintiff to come and get the corn, and the 

~ plaintiff failed to do so, and that Patton, the defendant, had recovered 
judgment against him on the contract, and had come and been paid in  ~ full in the corn. There was no other evidence before the Court, and i t  
was adjudged that the answer did not purge the contempt, and that 
Daves pay a fine of fifty ddlars. From this judgment he appealed. 

The order requiring the delivery to the plaintiff of a specific quantity 
of corn, at  the stipulated price equal to the debt, in satisfaction, was 
not warranted by the facts contained in Daves' answer. The plaintiff 
was entitled to be paid out of the corn, and by a sale of so much of it 
as was necessary for the purpose, and no more. H e  could not claim the 
benefits of a good contract made by his debtor, nor is he liable for losses 
consequent upon a bad one. The corn should have been sold and the 
proceeds applied to the debt, and Daves should have been directed to 
deliver to a rkceiver or other appointee of the Court so much of the corn 
as, upon such sale, would suffice to pay the same. But as both contract- 
ing parties were before the Court, and neither makes objection to the 
form of the order, we notice the matter to rebut any inference of ap- 
proval. 

From the examination of the record the following facts appear: 
1. No proper ground is laid by affidavit or otherwise to support the 

plaintiff's application for the rule to show cause, and it im- 
providently issues without any written suggestion that the order ( 7 5 )  
has been disobeyed. 

2. The statements contained in the appellant's answer are not con- 
troverted, modified or explained by any counter evidence from the 
plaintiff. 

3. The appellant was prepared and willing to deliver the corn to the 
plaintiff, and so informed him by repeated messages, which were dis- 
regarded. 

4. The corn was afterwards taken and removed by the defendant 
under a judgment recovered by him for the full amount due under the 
contract. 

5 .  After the gathering of the crop designated in the contract, and 
that of the succeeding year, this proceeding is instituted, and it does 
not appear that meanwhile the plaintiff has made any demand for 
delivery. 

The law of contempts is now regulated by the act of April 10, 1869, 
and among the enumerated acts which may be punished fpr contempt 
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is  ('wilful disobedience of any process or order lawfully issued by any 
Court." Bat. Rev., chap. 24, sec. I (4 ) .  

The  facts in the present case, aside from the irregularities noticed, 
do not, i n  our opinion, constitute a case of "wilful disobedience" within 
the meaning of the law. The article to be delivered was of a perishable 
nature, and i t  was the duty of the plaintiff, i n  a reasonable time, to 
apply for and remove it, and the appellant to retain possession until this 
was done. N o  such application seems to have been made, and the loss 
must be ascribed to the plaintiff's own neglect, and upon him it must 
rest. 

The  plaintiff insists that  an appeal does not lie from a judgment im- 
posing a penalty for contempt. This  is  true as  to tha t  class of con- 
t e m ~ t s  which are committed in  the wresence of the Court. or so near as 
to interfere with its business, and the reasons for which are justly set 
out by NASH, C. J., in  the opinion in  S. ?;. M o t t ,  49 N. C., 449. But  

i n  cases like the present; where the right to punish depends upon 
(76) a "wilful disobedience" of "any process or order lawfully issued," 

the lawfulness of the power exercised is  a proper ,subject of re- 
view in this Court, as i s  held in  B o n d  v. Bond ,  69 N.  C., 97. 

Reversed. 

Cited:  Cromar t i e  v. Commissioners ,  85 N. C., 214; D e a t o n  1% R e ,  
105 N. C., 62;  Bris tol  v. Peavson, 109 N.  C., 721; In R e  Briggs, 135 
W. C., 129 ; Ex Par te  M c C o w n ,  139 N.  C., 96. 

DANIEL S. MORRISON v. MARCUS A. BAKER. 

Practice-Discretionary Powjer--Evidence-Btatute of Frauds-Promise to  
Pay Debt of Ano~ther-Exceptions to  Referee's Report. 

1. An exception grounded upon the increased costs incurred by a delay 
in ordering several actions to be consolidated, will not be sustained. 
I t  seems that the consolidation of causes is an exercise of discretionary 
power from which no appeal lies. 

2. A contract which the law requires to be in writing can be proved only 
by the writing itself, not as the best, but as the only admissible 
evidence of its existence; and hence, a defendant, sought to be charged 
upon a par01 engagement to answer the debt of another, need not 
plead the statute of frauds, but may object on the trial to any evi- 
dence of the alleged contract which is not in writing. 

3. Where goods are furnished to A upon the unconditional promise of B to 
pay for them, this is not undertaking to pay the debt of another, but 
the personal debt of B. 

4. An exception that a refereee "does not report many specific exceptions 
to particular items in an account" taken during the inquiry before 
him, is too indefinite to be passed upon an appeal. 

5. Where, by the items of a reference, the referee's findings of fact are 
to be 'conclusive, it  is not necessary to send up all the evidence taken, 

6 8 
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but only so much as relates to findings excepted to as wanting the 
support of any evidence, or as resulting from the reception of improper 
evidence, against objection in apt time, or the rejection of proper 
evidence. In such cases the exception should set forth the evidence 
received or rejected or the facts found without evidence. 

ACTION commeneed in  ROBESON and removed to and heard upon (77) 
exceptions to a referee's report at  Fall'Term, 1878, of RIOHXOND, 
before Buxton, J. 

The plaintiff brought three actions in a justice's court against the 
defendant, and alleged in his complaint that on or about 12 March, 
1875, and from time to time thereafter until 10 April, 1875, the firm 
of Patterson & Co. sold and delivered goods and merchandise to defend- 
ant in certain amounts, due by account, and that defendant agreed to 
pay cash for the same; that plaintiff became the sole owner of the ac- 
counts of said firm, prior to the commencement of this action, and de- 
manded judgment, etc. 

The defendant denied the alleged indebtedness, and said that at  the 
time of the sale of the goods the firm of Patterson & Go. was composed 
of John Patterson and the plaintiff, and that John Patterson was and 
still is indebted to the defendant in a certain sum, and asked that he be 
made a party to this action. Upon the trial before the justice of the 
peace Patterson was made a party; and from the judgment rendered 
against the defendant he appealed to the Superior Court, where, by 
consent of parties, the case was referred to Alfred Rowland. 

1. Upon the hearing before the referee the defendant moved to con- 
' 

solidate the three cases, which motion was refused, and the defendant 
excepted. His Honor ordered "that the three cases be now consolidated, 
and that one bill of costs in the Superior Court i n  the further 
conduct of the cause shall only be taxed by the Clerk," and to (78) 
this ruling the defendant excepted. 

2. The referee found as a fact that it was agreed between the plaintiff 
and defendant that Patterson & Co. (of which firm the plaintiff was a 
member and is now assignee of the claim in suit), should furnish to one 
McKinnon the necessary supplies to enable him (McKinnon) to carry 
out his contract for the grading of a part of the Fayetteville and Flor- 
ence Railroad, as sub-contractor of defendant, and that the defendant 
agreed to pay for the saiye; and in accordance with this agreement the 
firm did furnish the supplies to McKinnon, amounting to the sums 
claimed in  the three actions as aforesaid. The defendant excepted be- 
fore the referee to any items in  the several accounts, except bacon, flour, 
molasses and implements, and to such as were furnished under any gen- 
eral authority, written or verbal, from McKinnin to any of his servants 
or employees. This exception was overruled by the referee, and also by 
his Honor. 

6 9 
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3. The defendant excepted to the report, in that "the referee over- 
ruled the specific exceptions of defendant to many items of the account, 
and has not set forth the specific exceptions in hismport." His Honor 
overruled this exception. 

4. The defendant further excepted to the report in that the referee 
has failed to set out the evidence in writing, which was taken before 
him; and thereby the defendant is precluded from making exceptions 
to certain portions of the evidence admitted by the referee and excepted 
to by the defendant before him. This was also overruled, and the Court 
gave judgment for the plaintiff for the amounts found due by the ref- 
eree. From which judgment the defendant appealed. 

Messm. McNeill & MclVeiTl for plaintiff. 
Messrs. McRae & Broadfoot for defendant. 

(79) SMITH, C. J. The plaintiff brought three actions against the 
defendant before a Justice of the Peace to recover the separated 

parts of a running and continuous account of merchandise sold and de- 
livered, and from the judgment rendered thereon on 3 October, 1875, 
appealed to the Superior Court of Robeson County. A complaint, ac- 
companied by the account as an exhibit, and answer, both in writing and 
in  due form, were put in before the Justice, and constitute part of the 
transcript sent up in the appeal. 

p 
The case made up for this Court states, though the record does not 

disclose the fact, that at the first term to which the appeal was taken, 
the defendant moved for a consolidation of the three cases into one, and 
that motion was not passed on at the term. Subsequently, on defend- 
ant's application, the causes were removed to Richmond County, and a t  
Fall Term, 1877, the following order was made: "By consent of parties 
these cases are referred to Alfred Rowland, whose decision on the facts 
is to be final, and upon law, to be subject to review. The referee is to 
pass upon the motion to consolidate now pending." 

Upon the hearing.before the referee he declined to order the consoli- 
dation, and made his report to the Court, to which several exceptions 
were taken by defendant, and are now to be considered. 

1. The defendant excepted to the refusal of the referee to con- 
(80) solidate the causes, which was sustained by the Court, and the 

order then made. The defendant now complains that the Court 
did not sooner act on this motion, and of the increased costs incurred by 
the delay. I f  the consolidation of causes is not an exercise of discretion- 
ary power from which an appeal does not lie-as was strongly intimated 
in the opinion of the Court in Glenn v. Bank, 70 N. C., 191-the order 
was in  fact made, and most certainIy the postponement of action and 
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the sufficiency of the reasons therefor are not subject to our review and 
correction. The exception can not be sustained. 

2. The referee finds that the defendant contracted with the plaintiff, 
acting on behalf of the firm of Patterson & Co., of which he was a 
member, to pay for such supplies as the latter might furnish to one 
McKinnon to enable him to carry out his contract, as a sub-contractor, 
with the defendant to grade a part of a railroad, and that the articles set 
out in the accounts sued on were so furnished to McKinnon. The de- 
fendant contends that he ought not to be charged with goods supplied 
by McKinnon's direction, to his servants and employees, nor with any 
furnished to hinpelf, except bacon, flour, molasses and implements; and 
having asked and obtained permission to set up a further defense under 
the statute of frauds, he insists that the alleged promise, if made, not 
being in writing, is void. 

The referee decided against the defendant, and his ruling was, on ex- 
ception, sustained by the Court. I t  was not necessary specially to insist 
in the pleadings, and then rely on the defense afforded by the 
statute, since its benefits wonld be equally secured by an objection 
to parol evidence of a contract required by law to be in writing. A 
promise to answer "the debt, default or miscarriage of another"' must 
be in writing, to be valid and binding, and parol evidence is incompe- 
tent to prove it. -4 contract which the law requires to be in 
writing can be proved only by the writing itself, not as the best (81) 
but as the o n l y  admissible evidence of i t s  ezistence. But the 
facts found by the referee show that the statute of frauds has no appli- 
cation. The contract between Patterson & Co. (to whose claim the 
plaintiff succeeds as sole assignee of the firm) and defendant, was the 
so7e contract in the case, and is not collateral to  any entered into by 
McKinnon. The goods were supplied to him under an absolute and 
unconditional promise of defendant, not to see them paid, or to guar- 
antee the by NcKinnon, but to pay for thkm himself, I n  
such case the contract is not within the statute. 

Looking over the list of articles contained in the account, we see none 
that may not fairly come within the terms of the defendant's contract 
to pay for all necessary supplies to enable McKinnon to carry on and fin- 
ish his own contract for grading, of which, necessarily, the latter must be 
left in a large degree to determine, rather than the sellers; and unless 
palpably outside the terms, were properly furnished on the faith of de- 
fendant's promise to pay. We therefore concur in the ruling of the 
referee and of the Court. 

3. The defendant excepts that the referee does, not report many spe- 
cific exceptions to particular items in the account, taken during the 
inquiry before him. This exception is too indefinite to enable us to 
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determine whether the referee acted correctly or not. The items are all 
set out in the account, and if, of themselves, liable to objection, such 
objection should have been distinctly made, and the obnoxious charges 
pointed out. 

4. The defendant objects again thqt the report is not accompanied 
with the evidence taken by the referee, whereby he  is precluded from 
having his exceptions to the evidence then made, now passed on by the 
Court. The referee's findings of fact being final, the only reviewable 
exception to his action in regard to them, must be either to evidence 

received after objection, or offered and refused, or the want of 
(82) evidence of a fact found. I n  either case, to b ~ i n g  the matter 

before the Court, the exception should specify the evidence alleged 
to have been improperly admitted or wrongfully excluded, or the fact 
found without evidence. An exception failing to do this is too vague to 
be considered and acted on. There was no necessity for reporting the 
evidence in full, because its sufficiency, if competent to prove the fact, is 
committed exclusively to the judgment of the referee, and can no more 
be revised than the finding of a jury. "An exception," says RODMAN, 
J., "will not be considered which does not specifically and distinctly 
point out the error alleged, and show wherein the error is conceived to 
consist, without the necessity of referring to the pleadings or proceed- 
ings, except for the verification of what is stated in the exception." 
Brumble v. Brown, 71 N. C., 513. 

And again: "The error must be specially assigned or the exception 
will not be considered, and the evidence bearing on the question and 
showing the error of the Judge, must be singled out and referred to, 
either in the exception itself or in  a brief of counsel filed in the case." 
Green v. Castleberry. 77 N.  C., 164. 

This was not done in taking the exception before the Judge in the 
Court below, nor in  this Court does it distinctly appear what was the 
objection to the evidence, and consequently we are unable to pass on it. 

Upon the well settled rules of this Court in cases of appeal, the error 
committed must be pointed out and shown, or the judgment will not be 
disturbed. 

Affirmed. 

Cited: Gulley T. Macey, 84 N. C., 444; MTiley 11. Logan, 95 N. C., 
362; Tharrington v. Tharrington, 99 N.  C., 124; Smith v. Smith, 101 

.N. C., 463 ; Holler v. Richards, 102 N. C., 549 ; Fortescue v. Crawford, 
.I06 N. C., 32 ; R~owning v. Berry, 107 N.  C., 235 ; Vaan v. Newsom, 
110 N. C., 125; Williams v. Lumber CO., 118 N.  C., 932 ; House v. Bus- 

, sell. 119 N. C., 547; ~Cochran v. Improziement Co., 127 N. C., 389; 
Winders v. Hill, 144 N.  C., 617; Miller v. Monazite Co., 152 N.  C., 609; 
Peele v. Powell, 156 N.  C., 557, 566; Whitehurst v. Padgett, 157 N. C., 
427. 72 
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B. W. BELL v. D. C. CUNNINGHAM. 
(83) 

Practice-Bankruptcy, W h e n  PleadeG-Bupreme Court-Appeal. 

1. Where a defendant, during the pendency of the action, obtained his 
discharge in bankruptcy, but failed to plead i t  and suffered judgment 
to be taken against him, he can not thereafter plead the discharge 
against a motion under C. C. P., Sec. 256, for leave to re-issue execution. 

2. If the judgment of the court below is right, i t  will not be reversed on 
appeal, because the result below was reached by an erroneous process 
of reasoning. 

MOTION for leave to issue execution, heard a t  Spring Term, 1879, 
of MACON Court, before Gudger .  J. 

The motion was made by the plaintiff before the Clerk of the Court 
where issues of fact were raised, and thereupon the case was transferred 
to the Superior Court, and a trial by jury being waived, the Judge 
found the facts, which are sufficiently stated in the opinion. The mo- 
tion was granted, and the defendant appealed. 

Messrs .  Merr imom,  A s h e  d F u l l e r  for plaintiff. 
Messrs .  R e n d e ,  R u s h e e  & Bushee  for defendant. 

SMITH, C. J. The plaintiff, at  Fall Term, 1870, of MACON, 
recovered judgment against the defendant, and the same having (84) 
become dormant, after notice and upon oath that no part of the 
debt had been paid, moved before the Clerk for leave to issue execu- 
tion thereon. The defendant, in answer, filed his affidavit, in which he 
states that on 2 December, 1867, he instituted proceedings in the prop- 
er Bankrupt Court, and in September, 1869, obtained a decree of dis- 
charge from his debts; that the plaintiff did not prove his debt against 
the estate, and that the defendant has never, since he was declared a 
bankrupt, assumed or made himself liable for the debt. To this the 
plaintiff replies on oath that the defendant failed to set up the discharge 
as a defense to the plaintiff's action, and since filing his petition has re- 
peatedly promised to pay the debt. The cause was then transferred to 
the Superior Court, and, by consent of parties, referred to the Judge to 
find the facts. His Honor found that the defendant filed his petition 
in bankruptcy and obtained his discharge as set out in his affidavit. That 
the plaintiff's action was then depending, and judgment recovered after 
the decree of discharge; that he did not avail himself of this defense by 
plea or otherwise; and as well before as after the decree, recognized and 
promised to pay the debt. 

The Court thereupon granted the motion, and the defendant appealed. 
The bankrupt act contemplates a suspension of any pending action 

73 
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against the bankrupt until he obtains his discharge or his application 
therefor is refused, so that when allowed it may be interposed to defeat 
a recovery. I t  provides that "any such suit or proceeding shall, upojl 
the application of the bankrupt, be stayed to await the determination 
of the Court in Bankruptcy on the question of the discharge." Bank- 
rupt Act, See. 21; Bump. on Bankruptcy, 6th Ed., 441. 

The Judge does not find the date of the plaintiff's judgment, 
(85) but as his allegation in this regard is not denied, we assume 

it to have been rendered, as stated in the notice and disclosed in 
the record, at Fall Term, 1870. The defendant then had an entire year, 
after receiving his discharge, to plead i t  in defense, and "as a full and 
ample bar" to the suit, and failed to avail himself of the opportunity. 
His answer offers no explanation of the delay and no excuse for the 

fault, and also failed to set up his defense on a motion for leave to issue 
execution on a dormant judgment, and the Court says : "Here the defen- 
dant could have arrested further proceedings in the action, and with no 
sufficient excuse neglected to take advantage of the opportunity. Again, . 
he failed to offer his discharge in opposition to the plaintiff's application 
for leave to issue execution, if indeed it u n s  n o t  then too late t o  do so. 
Defenses must be brought forward in apt time, and usualIy the judg- 
ment precludes all inquiry between the parties into matters antecedent 
to its rendition." The rule of practice here intimated applies with 
greater force to the facts of the present case. The defendant had his 
day in Court, and amply opportunity to bring forward his defense. 
H e  fails to make use of it, and permits the judgment to be entered. 
Now, without excuse for his negligence, and as a matter of right, he 
offers his discharge in opposition td  the plaintiff's motion. The objec- 
tion comes too late, and if its allowance were a matter of judicial dis- . 
cretion, would be less favorably entertained, inasmuch as the plaintiff's 
neglect to preserve the vitality of his judgment, and the consequent 
necessity of his present application, may be owing to the defendant's 
repeated assurances of an intention to pay the debt. 

I t  is argued for the defendant that upop the appeal the Court is 
confined to an examination of the grounds upon which the judg- 

( 8 6 )  ment was rendered. This is a misapprehension of the rule. The 
correctness of the judgment itself, upon the facts set out in the 

record, and not the sufficiency of the reasons assigned for rendering it, 
is the proper subject of consideratjon and review. If the judgment is 

' right, i t  will not be reversed because the result is reached by an erroneous 
process of reasoning. The plaintiff is entitled to his motion, and the 
answer sets up no legal defense, and is not aided by the fact that an 
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undue  prominence m a y  have  been given to t h e  defendant's promises. 
T h e  appel lant  mus t  show error, o r  t h e  judgment  will  be affirmed. Davis 
I ) .  Shaver, 61 N. C., 18. 

Affirmed. 

Cited: Sanderson v. Daily, 83 N.  C., 70; Hughes v. McNider, 90 
N.  C., 251; Hughes v. Hodges, 94 N. C., 61; Peacock v. Stott, 101,N. 
C., 153; Bank v. Cotton l%!ills, 115 N. C., 518. . 

A. L. SIMMONS and wife v. HENRY C. FOSCUE. 

fluprerne Court-Practice-Issues o j  Fact-Partition of ~ a n k ~ e i o r t  of 
Oommissioners. 

1. Where the evidence (instead of the deductions of facts therefrom) 
taken in the court below upon exceptions to  the report of commis- 
sioners appointed to make partition of land, is sent up to this 
court with the record upon appeal; Held, that the case is not within 
the constitutional amendment, Art. IV, sec. 8, restoring to the 
supreme court the same jurisdiction over "issues of fact" and "questions 
of fact" a s  exercised by i t  prior to 1868. 

2. But i n  such case, where the evidence does not conflict in any material 
point, this court will assume it  to contain the admitted facts on which 
the rulings of the court below were based. 

3. In  such case, where it  does not appear that  the commissioners over- 
looked any material considerations in  making partition of the land, 
their report should be confirmed. 

4. Where two or three commissioners appointed to make partition of 
land met on the premises and in the presence of both parties to 
the action proceed to fill the vacancy occasioned by the absence of 
the third commissioner, neither party making objection thereto, Held, 
that  i t  is too late to except on that account, after the commissioners 
have partitioned the land and filed their report; in  such case the 
assent of both parties will be presumed. 

5. On the hearing of exceptions to the report of commissioners in  a 
proceeding to partition land, i t  is competent for the court to have 
evidence impeaching the fairness of the partition, and to set the 
same aside if the evidence is sufficient; and the action of the court 
in such case is not reviewable i f  no error in  law is committed. 

PETITION f o r  part i t ion of land, commenced i n  t h e  Proba te  (87) 
Court ,  a n d  heard  on  appea l  a t  S p r i n g  Term,  1879, of JONES, be- 
f o r e  Seymour, J. T h e  facts  a r e  stated i n  t h e  opinion. T h e  report of 
t h e  commissioners was set aside by t h e  P r o b a t e  Court ,  a n d  th i s  rul ing 
w a s  affirmed b y  his Honor,  a n d  t h e  plaintiffs appealed. 

0 
Messrs. Faircloth & Simmons f o r  plaintiffs. 
Messrs. A. C. H d b a r d  a n d  W .  H .  Bailey f o r  defendant. 



I N  T H E  SUPREME COURT. [81 

SMITH, C. J. The plaintiffs filed their petition in the Probate Court 
for the partition of land held by them and the defendant as tenants in 
common, whereof they were entitled to one-fourth part, and the de- 
fendant to the residue. A decree for partition was made, and three com- 
missioners appointed to divide the land, one of whom withdrew, and an- 
other person substituted in his place by the remaining commissioners 
without objection from either party, co-operated in  executing the order. 
I n  their report, the share allottcd to the defendant is charged with the 
payment of $1,030 to the share of t@ plaintiffs for equality of partition, 

and the whole property is valued at  eight thousand dollars. The 
(88) defendant excepted to the report, assigning as causes therefor the 

following : 
1. For that the commissioners should have allotted to the plaintiffs 

one-fourth of the land in  value, and not have ordered the payment of any 
money by the defendant, and that the land was susceptible of such di- 
vision. 

2. That they have overlooked the brick house. 
3. That they have undervalued the widow's dower. 
4. That nothing was allowed the defendant for his improvements. 
5. That the commissioners making the report are not those appointed 

by the Court, and that the plaintiff A. L. Simmons undertook to excuse 
one of them from serving, and called On one Joseph Banks to act in  his 
place, who unites with the other appointees in making the partition and 
report. 

Upon a rgment ,  the Probate Judge set aside the report, and ordered 
another commission, and thc plaintiffs appealed to the Superior Court. 
ilffidavits were read a t  both hearings. I n  the latter Court, the first 
four exceptions were overruled, and the last sustained. 

The evidence, instead of the deduction of fact there~from, is sent 
up with the record, and upon this we are required to determine the 
sufficiency of the crxceptions, and the ruling of the Court thereon. Or- 
dinarily, we should feel constrained to return the cause for the findings 
of fact, or affirm the judgment because no error is apparent. The 
case is not within the recent constitutional amendment which restores 
to this Court the same jurisdiction over issues of fact and questions 
of fact which the former Supreme Court possessed, since proceedings 
for partition, although cognizable also in the Court of Equity, were 
usually brought in the County or Superior Court of Law, and, on ap- 
peals from the latter, questions of law alone could be considered and 

determined. Rev. Code, Chap. 33, Sec. 6. The present appeal 
(89) must be assigned to this class of cases, or else the jurisdiction 

might be extended beyond its proper limits. 
But as the statements made in  the affidavits do not conflict, excepts 
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perhaps in estimates, and involve no question of credibility, we may 
assume them to contain the admitted facts on which the rulings of the 
Court below were based, and we are asked to correct the alleged errors. 
Taking the statements as true and in a sense most favorable to the de- 
fendant, his overruled exceptions find no support whatever in the evi- 
dence, and he has no just ground of complaint. I t  does not appear 
therefrom that a more fair and equitable division can be made, or that 
the brick house was overlooked, or that the dower encumbrance was un- 
derestimated; or that any injury results to the defendant by the omis- 
sion of the commissioners to consider the improvements put on the land. 
I f  in the division and allotment of shares, that part which either party 
may have improved by the erection and repair of buildings, a judicious 
system of tillage, or otherwise, has been assigned to him, as, whenever 
practicable, should be done, the valuation of the land should be without 
regard to such improvements-as if more had been made-and thus 
each would get the benefit of his outlay upon the common property. 
Pope v. Whitehead, 6 8  N.  C., 191; Collett v. Helzdersolz, 80 N. C., 337. 

As to the amount of expenditures of the tenants and the enhanced 
value of the land by reason thereof, the evidence shows no damage to 
have accrued to the defendant from the failure of the commissioners 
to estimate them, since, while the plaintiffs own but an undivided fourth, 
their expenditures upon the land and the increased value thereof are in 
excess of those of the defendant. 

I n  sustaining the fifth exception, the Judge says: "I find from the 
affidavits that the defendant never assented to the substitution of a 
commissioner for one of, those appointed." This is a finding of 
law, to support which the evidence is relied on, and which makes (90) 
i t  necessary to examine and see what the facts are. The de- 
fendant, in his own testimony, admits that he knew that the plaintiff 
had excused one of the commissioners and had substituted another in 
his stead; that he made no objection to this action of the plaintiffs, and 
was present when the commissioners were engaged in making the parti- 
tion. The plaintiff A. L. Simmons gave similar testimony, adding that 
the defendant made statements before them "as to the value of the . 

property." 
E. M. Scott, one of the commissi'oners, in his affidavit, says that when 

himself and the other commissioner, Hargett, "met on the premises the 
third commissioner, Hudson, was absent, and that both parties, A. L. 
Simmons and H. C. Foscue, being present, called in Banks, neither 
party raising any objection." 

We think these unexplained facts do show an assent on the part of 
the defendant to the substitution of a new for the retiring commissioner, 
and that it is too late, after such acquiescence, on finding their action 
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unfavorable, to make the objection. I t  should have been made, if at all, 
in  apt time, and before the result was known. Aside from this, it is 
expressly provided by law that the report shall be sufficient when signe~d 
by two of their number, and it is not suggested that any undue or im- 
proper influence was exerted over them by their new associate, whose 
co-operation was not at  all needed for the validity of their act. Bat. 
Rev., Chap. 84, Sec. 5 ;  Ibid., Chap. 108, Sec. 2. Indeed, the attending 
circumstances when he was called in. and the presence of both parties 
when the decision was made, repel any such inference. We suppose 
that the commissioners and the parties were under the, impression that 
three must concur, and hence the third person was asked to come in  
and act. 

We may remark in this connection, that while there is nothing upon 
the face of the report to warrant its being set aside for apparent ine- 

quality or unfairness, in opposition to the contrary presumption 
(91) arising from its being the act of sworn officers, as was declared 

in  Nicelar v. Barbrick, 18 N. C., 257, it was entirely competent 
to hear evidence impeaching the fairness of the partition, and if satisfied 
of its sufficiency, the Court could have: set it aside and ordered a new 
commissioner. But of the force and effect of the evidence in inducing the 
exercise of that reasonable discretian reposed by law in  the Judge when 
called on to confirm the action of the commissiongrs, he alone must de- 
termine, and if no error in  law is committed, we can not reverse his 
decision. 

Th'e judgment is reversed, and the report must be confirmed. 
Reversed. 

 NOTE.-^ a case between the same parties at this term: 
SMITH, C. J. For the reasons given in the opinion filed in the plaintiff's 

appeal, it must be declared that there is no error in overruling the defend- 
ant's first four exceptions, and the judgment therein is affirmed. 

Cited: T r d l  v. Rice, 92 N. C., 575; Thompson 1 ) .  ShemwelZ, 93 N. 
C., 224; McAillan v. McMiSlun, 123 N:C., 580; Taylor v. Carrow, 156 
N. C., 8 ;  Thompson v. Rospigliosi, 162 N. C., 156. 

(92) 
RICHMOND YOUNG, by his next friend, etc., v. ZEPHANIAH YOUNG 

and others. 

Pleading-Complaint-Partiestcontract-Estoppel. 

1. Where a general right is claimed arising out of a series of transactions 
tending to one end, the plaintiff may join several causes of action 
against defendants who have distinct and %eparate interests, in 
order to a conclusion of the whole matter in one suit. C. C. P., 
Sec. 126. 

78 
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2. A complaint containing several causes of action, viz.: 1. To declare 
one defendant a trustee of land. 2. To recover judgment of other 
defendants for purchase-money of same, 3. And to recover possession 
of the land with damages for witliholding it, is not demurrable. 

i. Purchase money paid on agreement for sale of land is in equity 
considered as land, and if the contract be vacated after the death 
of the vendee, it goes to the heir; and kence, in an action to recover 
the same the heir is the proper party plaintiff. 

4. A parol contract for the purchase of land is void under the statute 
of frauds, but the plaintiff's right of action in this case is thereby 
only affected pro tanto. 

5. Quaere--As to whether under the circumstances of this case the de- 
fendants are not concluded by an equitable estoppel from denying 
the plaintiff's title. 

ACTION, tried upon complaint and demurrer, at  Spring Term, 1879, 
of YANOEY, before Graves, J. 

* Richmond Young, by his next friend, J. 0. Griffith, plaintiff, against 
Zephaniah Young, Jr. ,  Seth Young, R. S. Young and William Hutchins, 
defendants. The complaint states : 

1. That Seth Young, some time in 1856, in order to advance B. S. 
Young, his son, permitted him to have and to hold a certain tract of 
land in Yancey county (describing i t ) ,  and he' sold said land, with the 
consent and approval of his father, to defendant William Hutchins; 
and Seth Young then and there delivered the grants and mesme convey- 
ances which constituted the chain of title, to Hutchins, and also agreed 
by parol to convey the land to him, to obviate the necessity of making 
a deed to his son, and Hutchins paid the purchase-money to B. S. 
Young, the son, with the consent and approval of the father. That after- 
wards, in the year 1857, one Josiah Young intermarried with Ann 
Young, a daughter of Seth Young, and at  request of his father-in-law, 
bought said land of Hutchins, agreeing by parol to pay him $225, the 
said Seth then and there also agreeing by parol to convey to Josiah 
upon payment of the purchase-money ; that Josiah paid Hutchins 
the money according to agreement, and Hutchins delivered to him (93) 
the said grants and mesne conveyances, and he topk possession 
of the land, and died before any conveyance was executed to him by 
Seth Young, leaving him surviving the plaintiff, Richmond Young, his 
only heir-at-law, a minor without guardian, and his widow, Ann Young, 
who returned to her father's and lived there for some years, during 
which time Seth Young took control of the land and enjoyed the rents 
and profits of the same; and, by some means unknown to the plaintiff, 
the said Seth and B. S. Young obtained possession of the grants and 
conveyances aforesaid. 

2. That afterwards Seth Young, in fraud of the plaintiff's rights,.and 
in violation of his par01 agreement, entered into a conspiracy, as here- 
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inafter alleged, and conveyed the land to Zephaniah Young, who pur- 
chased, or pretended to purchase, the same, with full knowledge of plain- 
tiff's rights and equity. 

3. That afterwards the defendants, the Youngs, wilfully and un- 
lawfully, did agree together to defraud the plaintiff out of his land, 
having obtained the grants and title papers as aforesaid; and in pur- 
suance of such unlawful conspiracy, the said Seth conveyed the land 
to Zephaniah, to the great damage of the plaintiff, to-wit, to the amount 
of two thousand dollars. 

4. That they now refuse to convey to plaintiff, and they and William 
Hutchins refuse to pay plaintiff the sum of $225, with interest; that 
Zephaniah is in possession of the land and refuses to surrender the 
same to plaintiff, and unlawfully withholds it, to the plaintiff's damage 
one thousand dollars. 

Therefore, the plaintiff demands judgment : 
1. For a decree declaring Zephaniah Young, Jr., a trustee for plain- 

tiff's benefit, and that he be compelled to convey the land to plaintiff, 
and for a thousand dollars damages. 

2. For a decree that the defendants shall pay to the plaintiff 
(94) the sum of $225, with interest, and that this sum be declared 

a lien on the land, and in default of payment at such time as 
the Court may fix, then a writ of possession to issue to put the plaintiff 
in possession, there to remain until by the rents and profits of the 
land he shall be paid said sum and interest. 

3. For such other and further. relief as the case may demand, and 
for costs of action. 

The defendants demurred to the complaint, for that i t  appeared upon 
its face: 

1. That several causes of action have been improperly joined, one 
being to declare the defendant Zephaniah a trustee,a second being a 
money demand against William Hutchins and the other defendants for 
$225 and interest, and a third for the recovery of real property, with 
damages for withholding the same. 

2. That the plaintiff has not the legal capacity to sue for said sum 
of money, the personal representative of said Josiah Young being the 
proper party plaintiff to sue for the same. 

3. That the complaint does not state facts sufficient to constitute a 
cause of action, because there was no memorandum in writing, signed 
by the defendants, or either of them, of the pretended agreement or 
contract to convey said land, but that the same was in par01 and void 
under the statute of frauds. I 

The Court overruled the demurrer, and gave judgment that defend- 
ants answer over, from which ruling they appealed. 
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Mr. J. M. Gudger for plaintiff. 
Messrs. A. T. & T. F. Bmvidso.1~ for defendants. 

ASIIE, J. The complaint in  this case unites two causes of action: 
first, that Zephaniah Young should be declared a trustee of the 
land described in  the complaint, for the benefit of the plaintiff, (95) 
and that he be compelled to convey the same to him, and for 
damages; second, that Zephaniah Young, Seth Young, B. S. Young 
and William Hutchins are indebted to him for the purchase-money of 
the land in controversy, with interest, for which they are liable by reason 
of a conspiracy between them to cheat and defraud the plaintiff out 
of the land. 

The defendants demurred to the complaint, and set forth in  their 
demurrer three grounds of objection thereto : 

First.--That several causes of action have been improperly joined, 
to-wit: 1. TO declare Zephaniah Young, one of the defendants, a trustee 
of the lands mentioned in  the complaint, for the plaintiff, and to com- 
pel him to convey to him the said land. 2. That defendants, William 
Hutchins, B. S. Seth and Zephaniah Young, are indebted to him in the 
sum of two hundred and twenty-five dollars, with interest. 3. That 
he seeks to recover real property, the land mentioned in the complaint. 

second.-That plaintiff has not the legal ca~gc i ty  to sue, for that the 
action should have been brought in the name of the executor or admin- 
istrator of Josiah Young. 

Th id-Tha t  the complaint does not state facts sufficient to constitute 
a cause of action, because the contract to convey the land was not re- 
duced to writing, and was void under the statute of frauds. 

The demurrer was overruled by the Court, and the defendants ap- 
pealed to this Gourt. 

While it was the object of the Legislature, by adopting C. C. P. 126, 
to avoid a multiplicity of suits and prevent protracted and vexatious 
litigation, the first sub-divisipn of the section has given rise to more 
unprofitable litigation and fine-spun disquisitions upon its construction, 
than any other section, not excepting Section 343. I n  this State i t  was 
decided in Land Co. c. Eeatty, 69 N. C., 329, that a cause of action 
in contract against one of two defendants could not be joined 
with a cause of action on the fraud of both; but Tudge RODMAN, (96 )  
who delivered the opinion of the Court, felt constrained to say 
that "it is difficult to give any exact meaning to that clause." And the 
late Chief Justice of the Court (PEARSON), in the case of Hamlifi V .  

Tucker, 72 N. C., 502, referring to this clause, said: "The purpose being 
to extend the right of plaintiffs to join actions, not merely by including 
equitable as well as legal causes of action, but to make the ground broad 
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enough to cover all causes of action which a plaintiff may have against 
a defendant, arising-out of the same subject of action, so that the Court 
may not be forced to take 'two bites at a cherry,' but may dispose of the 
whole subject of controversy and its incidents and corollaries in one 
action." 

Unfortunately, it was this very purpose to obviate the necessity o f '  
forcing the Courts to take "two bites at a cherry" that has been the 
fruitful source of all the uncertain and unsatisfactory constructions of 
the clause, all of which might have been avoided and an easy solution 
of the difficulty attained if they could have anticipated and adopted 
the suggestion of the Chief Justice in his opinion above referred to, 
which is, "Should the action become so complicated and confused as to 
embar~ass the Court in its investigation, the remedy furnished is, that 
the Court may, ex rnero rnotu, refuse to pass upon matter not germane 
to the principal subje'ct of action." But it will be borne in mind that 
this is only a dictum of the learned Judge. 

I n  New York, the birthplace of The Code, Judge SUTHERLAND, in 
Adarns v. Bissell, 28 Barb., 382, which was the case of a demurrer for a 
misjoinder of causes of action, under a similar section of The C'ode, in 
concluding his opinion, said: "Upon the whole, I have come to the con- 
clusion that the plaintiff had the right to unite the two causes of action 

in the complaint'; h u t  I have done so, knowing that no reasoning 
(97)  on this point can have much logical precision, or lead to a satis- 

factory result." And Mr. Pomeroy, in his tratise on Remedies . 
and Remedial Rights, criticises the opinion and says the Judge is 
"afloat as to the legal import of the subject of action." And we think 
he might truly have added that not a few other Judges and commenta- 
tors are "afloat" upon the legal import of "the same transaction," "trans- 
actions connected with the same subject of action," "the object of the 
action," and "causes of action," and the nice and refined distinctions be- 
tween them. So many and such diverse analyses cif this sub-division of 
the section have been made by the Courts in those States which enjoy 
the blessings of the code system, that they have made "confusion worse 
confounded," to such an extent that Mr. Pomeroy, in his work above 
referred to, after citing a number of decisions and quoting copiously 
from them, is compelled to admit "that little help can be obtained from 
the foregoing judicial .explanations." And so complex, uncertain and 
defiant of logic has the subject proved, that the Courts have failed to 
derive any said aid from even the '(reason of the thing," that dernier 
resort of soma Judges when all other resources have failed. 

Before this section of The Code was adopted, the doctrine of multi- 
fariousness was generally understood by the profession, and as The 
Code has in the main conformed to the equity practice, i t  may be well 
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to look to those old landmarks for a guide through the mist that en- 
velopes this subject. 

We find it  held that if the grounds be not entirely distinct and un- 
connected; if they arise out of one and the same transaction or series of 
transactions, forming one course of dealing, and all tending to one end; 
if one connected story can be told of the whole, the objection of multi- 
fariousness does not arise. Story Eq. Pl., Sec. 271; Bedsole v. Monroe, 
40 N.  C., 313. And if the objects of the suit are single, and i t  happens 
that different persons have separate interests, in distinct que~s- 
tions which arise out of the single object, it necessarily follows (98) 
that such different persons must be brought before the Court in 
order that the suit may conclude the whole subject. Salvidge V .  H y d e ,  
5 Mad. Ch. Rep., 138. The same doctrine was laid down by Chancellor 
WALWORTH in the case of Boyd  v. H o y t ,  5 Paige, 78. And in the case 
of W h a l e y  v. Dawson, 2 Sch. & Lef., 370, i t  was held that in English 
cases when demurrers, because the plaintiff demanded in his bill mat- 
ters of distinct natures against several defendants not connected in 
interest have been overruled, there has been a general right in the 
plaintiff covering the whole case, although the rights of the defendants 
may have been distinct; and so it was held in the case of Dimmock v. 
V i z b y ,  20 Pick., 368,  that where one general ,right is claimed by the 
plaintiff, although the defendants may have distinct and separate rights, 
the bill of complaint is not multifarious. All of these cases were de- 
cided upon the principle of preventing a mnltiplicity of suits, which 
was the object of the "clause" under consideration. 

Applying the principles enunciated in the cases cited to our case, we 
are of the opinion the causes of action in  the complaint were properly 
imited, and the first ground of objection taken by the demurrer can not 
be sustained. 

The second ground is also untenable. The action is rightfully 
brought by the plaintiff as heir of Josiah Young. The purchase-money 
paid upon an agreement for the sale of land is in equity considered as 
land, and if the contract is vacated after the death of the vendee, it goes 
to the heir. T a t e  v. Conner, 17 N.  C., 224. 

But the third ground of objec,tion must be sustained, because it ap- 
pears upon the face of the complaint that the contract for the purchase 
of the land was not reduced to writing, and is void under the statute of 
frauds. This, however, does not affect the plaintiff's right of 
action, only pro tanto,  and he may prosecute his action against (99) 
the defendants, or such of them as he may be advised to proceed 
against. I f  i t  should be found there are too many defendants joined 
in the action, the joinder of the unnecessary parties may be treated as 
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surplusage, and the plaintiff may proceed against the  real defendants. 
Green v. Green, 69 N.  C., 294; Rowland v. Gardner, Ibid., 53. 

While we have sustained the third ground of demurrer, we would 
suggest, without meaning to intimate a n  opinion, tha t  it may be worthy 
of consideration whether Seth Young, having the  title, by advising and 
enco~rag ing  Josiah Young to expend his money for  the land, and 
Hutchins to sell him his interest i n  it, is not concluded by an  equitable 
estoppel from denying the title of Josiah Young; and whether Zepha- 
niah, who purchased from Seth with full notice of all the facts and 
equities, i s  not also estopped. 

Reversed. 

Cited: Bank v. Harris, 84 N.  C., 212; Syme v. Bunting, 86 N .  C., 
178; Eagland v. Garner, Id. ,  370; I&g v. Farmer, 88 N .  C., 27; 
Aeggie v. Hill, 96 34. C., 306; Holler v. Richards, 102 N. C., 549 ; Vann  
v. Newsom, 110 N .  C., 125; Outland v. Outland, 113 N. C., 75; Pretz- 
felder I). Ins.  Co., 116 IS. C., 496; Renton v. Co&n8, 118 N. C., 198; 
~ a a i c b  v. Fowler, 120 N .  C., 16 ;  McCall v. Zachary, 131 N.  C., 469; 
Fisher v. Trust  Co., 138 N. C., 234,243 ; Oyster v. Mining Co., 140 N.  C., 
137; Ricks v. Wilson, 151 N .  C., 49; Quarry Co. v. Construction Co., 
Ib., 350; Worth  v. Trust  Co., 152 N.  C., 244; ChernicaZ Co. v. Floyd, 
158 N. C., 462. 

Dist.: Loughran v. Giles, 110 N.  C., 427, 428. 

SALLY HILLIARD and others v. BRYAN PHILLIPS and others. 

Evidence-Levy-Descriptio% in Deed. 
1. Where, upon the trial of an issue of fraud in the sale of land, the fact 

that the grantor remained in possession after conveying, is com- 
petent evidence; any act or declaration of his, characterizing his 
possession as fraudulent or otherwise, is also competent. 

2. A levy, made in 1846 under a justice's execution, which describes the 
land as lying "on the waters of Tyson Creek, adjoining the lands of 
Bryant Burroughs and others, containing two hundred acres, more or 
less," is sufficient under Rev. Code, Ch. 62, Sec. 16;  and a sheriff's 
deed which conforms to such description confers, at least, color of 
title on the purchaser. 

3. In such case par01 evidence is admissible to fit the description to the 
land. 

SMITH, C. J., dissenting. 

(100) ACTION to recover land, tried a t  Spring Term, 1879, of CHAT- 
HAM, before Buxton,  J. 

The plaintiffs claimed the land in dispute as heirs a t  law of Ezekiel 
84 
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Hilliard, deceased, and showed title out of the State by a grant to one 
Charles Shearing, dated 9 October, 1783, and put in evidence a deed 
from Dennis Phillips to James Hilliard, dated 22 August, 1835, and 
one from James Hilliard to their father, Ezekiel Hilliard. dated 2 De- 
cember, 1841, conveying the same laid.  There was ividence that 
James Hilliard and family remained in possession after the execution 
of the deed to Ezekiel, with the consent of the latter and as his tenant, 
and that Ezekiel held his notes for rent of the land, and had paid James 
the purchase-money in full. 

The defendants, conceding that James Hilliard was once owner of 
the land, claimed that defendant Bryan Phillips hqd obtained his title 
thereto, and alleged that the deed from James to his brother Ezekiel 
was without consideration, fraudulent and void against creditors, and 
read in evidence a Justice's judgment in favor of one Jesse Womble 
against James Hilliard for seventy-five dollars, with intersst from 8 
October, 1841, which judgment was rendered on 10 November, 1846. A 
levy was made and returned to the County Court of Chatham describing 
the land levied on as follows: "The land of defendant, in the county of 
Chatham. on the waters of Tyson Creek, adjoining the lands of Bryant 
Burroughs and others, containing tm7o hundred acres, more or less." 
An order of sale was made at  February Tern ,  1847, of said Court. A 
venditioni exponas issued, returnable to the ensuing term, in 
which the land is described as above, and under which the said (101) 
land was sold to Jesse Womble, who took the Sheriff's deed, 
dated 11 August, 1847, and the same was duly proved, registered, and 
put in evidence on the trial of this case, the description of the land 
conveyed therein conforming to the above levy. The plaintiff objected 
to the introduction of this deed in evidence, ewn as color of title, for 
the reason that the description was defective and no land m7as in fact 
conveyed by it. The Court held that it was not so defective but that it 
might be helped out by par01 proof, overruled the objection, and admit- 
ted the evidence, and the plaintiffs excepted. And thereupon the de- 
fendants were allowed to prove that James Hilliard lived upon the land 
a t  the date of the levy, and owned no other land on Tyson C'reek, etc. . 

There was evidence that James IIilliard remained in possession after 
the execution of the Sheriff's deed to Womble, with the consent of 
Womble and as his tenant, and continued to remain thereon after 
Womble's death in  1864, by the consent of his widow, and until his 
(James Hilliard's) death in 1869 ; and that his family remained there 
until the defendant, Bryant Phillips, bought the land of the executor 
of Womble, after the expiration of the widow's life estate in  1876, and 
took possession. I t  was also proved that Ezekiel Hilliard never was in 



I N  T H E  SUPREME COURT. 

actual possession of the land. The deed from Womble's executor to de- 
fendant, dated 15 February, 1876, was put in evidence. 

The defendants then introduced the deposition of one Archibald 
Shields, and proposed to read as evidence the following question and 
answer : 

Question-Did you ever hear James Hilliard say why he conveyed 
this land to Ezekiel Hilliard? 

Answer-I heard him say that he did i t  to keep the land from being 
sold for his debts. 

To which the plaintiffs objected, (1) because i t  was the declaration 
of James Hilliard made after his deed of 1841 to Ezekiel, the 

(102) father of plaintiffs, and (2) because i t  was not made in presence 
of Ezekiel. There being evidence that James was in  possession 

at  the time lie made the declaration, the objection was overruled and 
the evidence admitted. Plaintiffs excepted. 

I t  was also in evidence that previous to making the deed to Ezekiel, 
James Hilliard corisulted his son Joe as to the disposition to be made 
of the land in order to avoid his creditors, and was advised to place 
i t  in the hands of Ezekiel, his brother; that Ezekiel never paid for it, 
but was holding it to keep James a home. 

The plaintiffs asked for the following special instructions: 
1. That both parties claiming under James Hilliard, neither party 

can deny James' title, and as James is estopped by his deed to deny 
Ezekiel's title, and as defendants claim under James, they are also 
estopped to deny Ezekiel's title, unless the jury shall find the deed from 
James to Ezekiel was made for a fraudulent purpose, with the knowl- 
edge and consent of Ezekiel. This was given. 

2. That the deed from James to Ezekiel bearing date 2 December, 
1841, was not fraudulent as to creditors, because there was no creditor 
in  existence at  the date of the deed. Refused. 

3. That the deed from Sheriff to Womble, of 11 August, 1847, was 
not color of title, and possession under it is not adverse, and no par01 
testimony can supply the defects of description therein. Refused. 

Upon refusal of the last instructions, the Court submitted the ques- 
. tions of the identity of the land levied on and conveyed by the Sheriff, 

the existence of creditors of James Hilliard at the date of his deed to 
Ezekiel, and the intent of the parties to said deed, whether fraudulent 

or not, to the determination of the jury upon the evidence in the 
(103) case: and plaintiffs excepted. Verdict for defendants, judgment, 

appeal by plaintiffs. , 

Mr. Jqhn Manning for plaintiffs. 
Mr. John M. Moring for defendants. 
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ASIIE, J. There are but two questions presented in this case, the 
consideration of which involves and will determine all the ex- 
oeptions taken and instructions prayed for on the trial. And (104) 
they are : 

1. Was there error in admitting the declarations of James Hilliard 
as to the fraudulent character of the deed executed by him to his 
brother Ezekiel Hilliard, after its execution and while he was still in 
possession of the land; and, 

2. Was there error in admitting parol proof as to the identity of 
the land in the deed executed by the Sheriff to Jesse Womble? 

As to the first point: We think it has been settled by the decision 
of this Court in Yates v. Yates, 76 N. C., 142. It was a case very 
similar in its facts to this. I n  that case the defendant offered in proof 
a written affidavit, made by the vendor of the plaintiff after the execu- 
tion of the deed by him to plaintiff, that the plaintiff had no deed 
from him, and if he had, it was a forgery. The plaintiff objected to the 
reading of the affidavit, because i t  was an ez parte statement made by 
the vendor in the absence of the plaintiff, but the objection was over- 
ruled and the evidence admitted, the Court assigning as a reason for 
its ruling that the unchanged and continued possession of the sup- 
posed grantor was competent evidence to impeach the supposed deed. 
Twine's case, 1 Smith I,. C. And the Court proceeds to say: "If the 
fact of possession is competent evidence, any acts or declarations of the 
possessor must also be competent as characterizing his possession. This 
has been very often held in cases where the question was whether a 
prior deed from the possessor had been made in fraud of his creditors. 
The cases on .this point are numerous. I cite the most recent in this 
Court-Xirby v Masten, 70 N. C., 540." And i t  will be seen by refer- 
ence to this case that i t  fully sustained the opinion of the Court. We, 
therefore, hold upon this authority that there was no error in the ad- 
mission of the evidence. 

As to the second point: We hold there was no error. The descrip- 
tion of the land in the deed of the Sheriff to Jesse Womble cor- 
responds with the return of the levy by the constable upon the (105) 
execution, and it conforms exactly to the requirements of the 
statute. Rev. Code, Chap. 62, Sec. 16. I n  Brown v. Coble, 76 N. C., 
891, which was an action to recover land that had been sold under a de- 
cree in a petition for partition, and the petition described the land 
as that on which John Brown died seized and possessed in the county 
of Guilford, on the waters of "Stinking Quarter," etc., i t  was held 
to be sufficient; that the land might be identified by parol evidence. 
I n  Parks v. Mason, 52 N. C., 362, held, the levy is good if i t  foIlows 
the words of the statute, "although it  may require extrinsic evidence to 
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identify it, ,as  indeed," said Chief Justice RUFFIN, "may be the case 
with the nioit accurate description in a deed." I n  Rlanchard v. Blanch- 
ard, 25 N.  C., 105, where the levy did not conform to the terms of the 
description prescribed in the statute, it was held that the onus was 
thrown on the purchaser of showing by extrinsic evidence that the re- 
turn does as completely identify the land as it would have been identi- 
fied by a literal observance of the statute. To the same effect are 
Huggins v. Ketchurn, 20 N. C., 550, and )Smith v. Low, 24 N. C., 457. 
And again in  Illoses v. Peak, 48 K. C., 520, which was a deed, and the 
description of the land was "all our right, etc., that we have in and to 
certain tracts of land that belong to the heirs of Zachariah Peak, de- 
ceased, lying and being in  the county of Nacon and State of North 
Carolina, lying on the Elijah Creek and its waters, in District Eleven," 
the Court thought i t  sufficient to admit extrinsic evidence to fit the de- - 
scription to the thing. 

Where the statute describes the terms of description to be used in a 
levy, and the deed of the Sheriff is executed to consummate the sale 
had by virtue of the levy, we see no reason why the same description 
in the deed should not be sufficient, and subject to the same rules of 

evidence in regard to identity. His Honor in the Court below 
(106) very properly submitted to the jury upon the evidence in the 

case the question of the identity of the land levied on and con- 
veyed by the Sheriff, the existence of creditors of James Hilliard at 
the date of the deed to Ezekiel Hilliard, and the intent of the parties 
to said deed, whether fraudulent or not. The jury returned their ver- 
dict in favor of defendant, and the judgment of the Court was in ac- 
cordance therewith. 

SMITH, C. J. ,  dissenting. I do not concur in  the opinion of the 
Court as to the admissibility of the declarations of James Hilliard that 
he made the deed to his brother to prevent the land from being sold 
for his debts. The declaration does not qualify or explain the posses- 
sion, nor disparage declarant's title, but is received as evidence of a 
pre-existing fact to impeach the validity and effect of his own act in 
conveying title. I ts  incompetency for such purpose is, in my opinion, 
fully established by the authorities. 1 Greenl. Ev., Secs. 109, 110; 
Ward v. Xaunders, 28 N .  C., 382; W&e v. Wheeler, Ibid., 196; Hodges 
v. Spicer, 7 9  N.  C., 223; Burbank v. Wile$j, Ibid., 501. I n  all these 
cases, except the first, the declarations of the party in possession who had 
made the conveyance, were offered as evidence of fraudulent intent, and 
ruled out. I n  Wise v. Wheeler the declarations were made, as an exam- 
ination of the record shows, after the execution, and not before, as er- 
roneously stated in the report. 

No error. 
88 
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Cited: Roberts  v. Roberts, 82 N. C., 33; Whar ton  v. Eborn,  88 N. 
C., 346; Gadsby v. Dyer ,  91 N. C., 315; Woodley v. Hassell, 94 N. C., 
160; Xagee  v. Blattkenship, 95 N. C., 568; Blow v. Vaughan, 105 N. 
C., 210; P e r r y  v. Scott,  109 K. C., 384; Hank  T. Levy, 138 N. C., 278;  
Cla ry  v. Ha t ton ,  152 N. C., 110. 

E. MOLYNEUX and another v. G. W. HUEY and wife. 
(107) 

EvidenceJudgment ,  Vacation of-8uperior Court-Attorney m d  Client. 

1. The declarations of a deceased attorney contained in an affidavit of 
defendant on a motion to vacate a judgment are admissible in evi- 
dence, where i t  appears that  neither the estate of said attorney nor 
the interest of anyone claiming from him can be affected by the event 
of the action. The provisions of Section 243 of The Code do not apply 
to such a case. 

2. The superior Court has power to.vacate its judgment a t  a subsequent 
term for sufficient cause shown (as here) where the judgment was can- 
fesscd by defendant in  pursuance of the advice of an attorney who 
was counsel for both parties to the action and upon a written agree- 
ment with him, reciting, that no execution should issue thereon until 
a certain time, that credits to which defendant was entitled to have 
endorsed on the note should be a9plied to the judgment, and, that  the 
same shall not be docketed in any other county, and where said agree- 
ment was violated by the plaintiff. (The equitable jurisdiction of the 
court, discussed by ASHE, J.) 

3. A judgment in a civil action may be rendered by consent after the 
expiration of the term; and a party thereto who fails a t  the time 
to interpose an objection waives his right, which amounts to an implied 
assent and concludes him. 

4. A judgment obtained by the advice of an attorney acting for both 
parties to an adversary proceeding, may be vacated on application in 
due time of the party injured. 

MOTION to set aside a judgment, heard at Spring Term, 1879, of 
HENDERSON, before Gudger, J. 

The motion was allowed upon the facts set out in the opinion, and 
the plaintiffs appealed. 

Mr. H. G. E w a r t  for plaintiffs. 
Messrs. Gray & S t a m p s  and W. W. Jones for defendants. 

(108) 

ASHE, J. The facts of the case necessaw to the consideration of the 
exceptions taken by the plaintiffs are, that  the defendant Mary Huey, 
on 29 July, 1875, purchased from the plaintiffs a tract of land lying in  
the county of Henderson, together with a considerable amount of per- 
sonal property, for which she agreed to pay*eleven thousand dollars, 
and after paying four thousand dollars executed a deed of trust to J. 
Or. Martin as trustee for the benefit of the plaintiffs to secure the bal- 
ance of the purchase-money, due by installments and secured by notes 
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endorsed by her husband, the other defendant, the last of them falling 
on 1 January, 1882; and stipulated in said deed that if the whole of 
the purchase-money was not paid by that time, that then the trustee 
l i g h t  advertise and sell the land. That the plaintiffs brought an action 
on two of these notes against the defendants to the August Term, 
1877, of HENDERSON, and said J. G. Martin, who was the attorney for 
both parties in  the case, advised the defendants not to defend the said 
action, but to confess a judgment on the same at the appearance term, 
promising that they should not be prejudiced thereby, nor be placed 

in a worse condition than in the deed of trust, and that i t  
(109) should not be enforced against them until 1882, nor be docketed 

in  any other county in the State. That the agreement was r e  
duced to writing and delivered to Martin for safe keeping and the pro- 
tection of the defendants, but since his delath it has not been found. 
That in  pursuance of the advice of Martin in this agreement, they con- 
fessed judgment at the appearance term of said Court and paid the 
casts. Martin died on the . . day of . . . . . ., 187. ., and soon after his 
death the plaintiffs sued out execution and placed i t  i n  the hands of the 
Sheriff of Henderson County, who has levied upon and advertised for 
sale the land conveyed in the deed of trust; and have had a transcript 
of the said judgment docketed in the county of Polk, where the de- 
fendants own some property. That defendants had a "drawback" on 
the purchase-money for a considerable amount of the personal property 
purchased at  the same time with the land, but not delivered, which 
Martin promised should be credited on the notes upon which judgment 
was confessed, but he failed to give the credit, and judgment for the 
whole amount, to-wit, twenty-three hundred dollars, was confessed by 
defendants, with the understanding it was to be reduced by that credit. 
That in  confessing the judgment the defendants were influenced by 
their attorney, Martin, and that he at  the same 'time and in the same 
case was acting as attorney for the plaintiffs. 

Upon this state of faets found by his Honor from the uncontroverted 
affidavit of the defendant G. W. Huey, the Court ordered and adjudged 
that the judgment taken by confession in  this cause on 27 August, 1877, 
be vacated and set aside. 

The motion of the defendants to vacate the judgment in this case 
was resisted upon two grounds: 

1. Because the affidavit of G. W. Huey made to set aside the judg- 
ment was incompetent, purporting as it did to give the declara- 

(110) tions of a deceas~d attorney, who was the counsel of plaintiffs, 
and also a trustee of both parties in the trust deed. , 

2. Because the motion was not made within a year and a day, as 
required by The Code. 
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The first objection was properly overruled by the Court. The evi- 
dence of the transaction and communication with Martin, as stated in 
the affidavit, was clearly admissible. It does not come within the pur- 
view of the proviso of Section 343 of The Code. I t  provides that no 
party to the action shall be examined in  regard to any transaction or 
communication between such witness and a person at the time of such 
examination deceased, then prosecuting or defending the action as ex- 
ecutor, administrator, heir-at-law, next of kin, assignee, legatee, de- 
visee, or survivor of such deceased person. The plaintiffs are not prose- 
cuting this action as the executors or administrators of decease'd Mar- 
tin, or as any of the other characters enumerated. The object of the 
proviso in the section was to protect the estates of deceased persons and 
the interests of those claiming under or from them. Martin's estate, 
nor the interest of any one claiming from him, can be in any way 
affected by the event of this action. Howerton v. Lattimer, 68 N.  C., 
370; Thomas v. Kelly, 74 X .  C., 416; Isler v.  Dewey, 67 N.  C., 93. 

2. The second objection made by the plaintiffs that the motion of the 
defendants comes too late, and should have been made under Section 
133 of The Code, within a year after the judgment, is e~qually untenable. 
The motion of the defendants is not made under the provisions of that 
section. The defendants invoked the aid of the equitable jurisdiction 
of the Court, which, under the old practice, would always be exercised 
to vacate a judgment a t  law where the defendant had been prevented 
from setting up his defense against the judgment, by fraud or accident or 
the act of the party, when he was himself in  no default. 1 Story Eq., 
252; Story Eq., Juris., Secs. 1573, 1574. 

Or  where the plaintiff has possessed himself improperly of 
something by means of which he has an unconscientious advant- (111) 
age at law. Ibid., Sec. 896. 

Or  where one of the parties has failed to present his claim or de- 
fense because h? has relied upon some agreement or understanding b e  
tween himself and his adversary, which, if observed, rendered such 
presentation unnecessary. 

And more especially where such agreement has been designed to lull 
a p ~ r t y  into security, that some unconscientious advantage might be 
taken of him;  as, for instance, where one mas sued upon a note and 
mortgage, and the plaintiff, for a valuable consideration, released him 
from personal liability, but took judgment in  violation of his agree- 
ment, and issued execution thereon; such execution was restrained on 
the ground that i t  was against conscience: for the mortgagee to retain 
his advantage. Freeman on Judgments, 4 9 2 ;  Deaver v.  Erwin, 42 N.  
C., 250; Stockton v.  Briggs, 58 N .  C. ,  309; Dobson v. Pierce, 2 N .  Y .  
Court of Appeals, 156; Huggins .I>. Xing,  3 Barb., 616. 
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The equity of the defendants is that by the promises and assurances 
of the plaintiffs' attorney, they have been prevented from making a de- 
fense which they might otherwisc have set up;  and the plaintiffs, by 
the agrcenlent between their atkorney and the defendants, have obtained 
a judgment, and secured a lien on the defendants' propcrty in the county 
of Polk, in  violation of the agrecmerit, by which they have obtained an 
unconscientious advantage at  law, arl advantage which the Court of 
Equity, under the old system, would have put out of the way by a 
decree in a suit properly instituted for that purpose. 

Under that system a Court of Law could, as i t  now may, set aside an 
irregular judgment a t  any tirnc; but could not set aside a t  a subsequent 
term a jud,ment regularly rendered according to the course and prac- 
tice of the Court. I n  such a case the party injured was driven for 

relief to a writ of error or a suit in equity, as the case might be. 
(112) Rut under our present judiciary system, as the functions of the 

Courts of Law and Equity are united in the same Court, and the 
distinctions between actions at  law and suits in equity, and the forms 
of all such actions and suits, are abolished, it would seem that the rule 
no longer exists to the extent of prohibiting a Superior Court from set- 
ting aside its judgment at a subsequent term for any sufficient cause 
that might have demanded the interposition of a Court of Equity under 
the old system. And the proper way to apply for such relief is by notice 
in  the cause; or by a written petition, as was pursued in this case. J ~ T -  
man v. Xaunders, 64 N.  C., 367; Dobson v. Paarm, supra. 

3. Rut the plaintifTs, for a further exception, say the judgment ren- 
dered by his Honor vacating the confessed judgment, was a nullity, 
because i t  was drawn up and signed after the expiration of the term. 
Whether this objection would be fatal, we need not decide, for tho Judge 
clearly has the right to rendcr the judLgment of the Court when i t  is done 
by consent, express or implied. This motion was discussed in  Court, 
and his Ilonor pronoanced his judgment in open Court, and requested 
the attorney for the  defendants to draw i t  up, which was not done until 
after the adjournment of thc Court. I t  was then drawn and signed by 
the Judgc, and sent to the Clerk of Henderson Superior Court, and soon 
ihercaftcr the plaintiffs' attorr~ey carried the judgment to his IIonor 
and asked for time to appeal, but did not then make any objection to 
the judgment bcing entered, which he should have done if he wished to 
take any exception to its not having been sigxed during the term; and 
his failure then to object was r2 waiver of his right of objection-an im- 
plied asscnt, and he is corrcludcd. Ilervey 11. Rdmunds, 68 N. C., 243. 

But there is another reason why this confessed judgment should not 
be allowed to stand. Martin, as shown by the affidavit of the defendant, 
Huey, and by the facts as found by his Honor from the affidavit, 



and nowhere denied, was the attorney of both parties in  this (113) 
action. H e  had been the general counsel and attorney of each. 
And in this action he brought suit as attorney for the plaintiffs, and as 
counscl for the defendants advised them to confess judgment. This, 
of itself, is sufficient to vitiate tho judgment. In Moore 11. Qidney,  75 
N.  C., 34, the Court say, "The law does not tolcrate that tho same 
counsel may appear upon both sides of an adversary proceeding, even 
eolorably; and i n  general will not pennit a judgment so affected to 
stand, if made the subject of exception in  due time by the parties in- 
jured thereby. The presunlption in such cases is that the party in- 
jured was unduly influenced by that relation, and the opposite party 
can not take the benefit of it." The defendants took exception to the 
judgment at  first tcrm after aseertdinirlg that the agreement had been 
riolatcd; and they seem to have been unduly influenced and thrown 
off their guard by thc implicit confidence they had in the fidelity and 
integrity of their counsel, who was also acting for the other party, and 
tho plaintiffs are trying to take advantage of it. 

This case very aptly illustl*ates the great impropriety of the same 
person acting as courisel for opposing parties. For  had Martin, in  
place of essaying the vain attempt of subserving two antagonistic in- 
terests, acted soIely as counsel for defendants, he would probably have 
advised them that besides their counter-claim for the, deficiency in the 
personal property, they had a good defense to the action; and instead 
of advising them to confess judgment, would have set up for them the 
defense that, as the deed of tmst was not to bc foreclosed until 1882, 

the last note will fall due, there was an implied credit upon all 
the notes secured in the trust, until then, upon the authority of the de- 
cision of this Cour-t in the case of Hnrshazu v. Mcliesson, 66 
N.  C., 266, and 65 N. C., 688. (114) 

There is no error. The judgment confessed or assented to 
by the defendants at  the August Term, 1877, of ~IENDERSON, may be 
vacat~d,  and the transcript of said judgment docketed in any other 
county upon proper application may be sct aside. 

Affirmed. 

C i t ~ d .  Radqpr v. Danir~l,  82 N. C., 469 ; Mabry v. Henry ,  83 N .  C., 
300; i l l c l e a n  u. i?fcleme, 8 1  N. C., 371; Xhacke l fod  71. M i l 7 ~ r ,  91 N. 
C., 186 ; Maxwell 71. Bloir ,  9 5  N. C., 321 ; Grant  71. Hughes,  96 N. C., 
188 ; By~7uln v. Powe, 97 N.  C., 378 ; Cooch v. PeeFCes, 105 N.  C., 429 ; 
R o b e ~ t s  v. R. R., 109 N. C., 671; Cotton Md7s v. Cotton Mills,  116 N.  
C., 652; Ban7c v. Gilrner, 118 N.  C., 670; Ell is  v. Massenburg, 126 N: 
C., 134; Hinton, v. Jones,  136 N. C., 56; Johnson 11. Johnson, 141 N. 
C., 93; W ~ s t h a l l  v. Hoylc., Ib.,  338; R p r r  I , .  Mosley, 152 N.  C., 224; 
A o l t  11. Ziglar,  159 N .  C., 279. 
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IN THE SUPREME COURT. 

J. L. CALDWELL v. J. S. NEELY. 

Evidence-Bounda~y-Estoppel-Tenants in Commo~Adverse Possession- 
Ouster. 

1. Hearsay evidence of a deceased person relative to a question of 
boundary is only admissiblk when the person whose declaration is 
offered in evidence was disinterested at  the time of making it. 

2. When the adverse parties to an action involving the title to land 
derive their claims from the same person, neither is at liberty to 
dispute that person's title, or to assert a superior and better title in 
another, unless he has acquired that title, or, in some way connects 
himself with the true owner. 

3. The ouster of one tenant in common by another will not be presumed 
from an exclusive use of the common property and appropriation 
of its profits to himself for a less period than twenty years; and 
the result is not changed when one enters to whom a tenant in common 
has, by deed, attempted to convey the entire tract. 

(115) ACTION to recover land, tried at  Fall Term, 1878, of MECK- 
LENBURG, before Schenrk, J. 

The facts appear in  the opinion. The question before the jury was, 
whether thirty years adverse possession was proved so as to take the 
title out of the State, and the Court charged if the jury were satis- 
fied of this, they should find for the plaintiff; and declined to charge 
that both parties claimed under James Neely, and that therefore the 
defendant could not deny the plaintiff's right to recover the one-half as 
tenant by the curtesy of his wife's interest. There was a verdict for 
defendant, judgment, appeal by plaintiff. 

Messrs. Jones & Johnston and A. Burwell for plaintiff. 
Messrs. Wilson & Son and Shipp & Bailey for defendant. 

SMITH, C. J. The plaintiff claims an estate for his own life in an 
undivided moiety of the lands described in  his complaint, held by 
himself and the defendant as tenants in common. H e  derives title 
under one John Neely, who died intestate, leaving an only child, James 
Neely, to whom, as his heir-at-law, the same descended. James Neely 
also died intestate in  the year 1534, leaving two daughters, one of whom 
married the plaintiff, had issue and died. The other daughter married 
one R. B. Caldwell, and they, by deed, in  the year 1856, undertook to 
convey the whole tract and a full estate therein to the defendant. The 
defendant has been in possession since that date, and claims to be 
absolute owner. 

To show title in John Keely, the plaintiff relied on his possession of 
thirty years, and to determine the boundaries up to which the posees- 
sion extended, offered in evidence certain declarations of his deceased 
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wife, made soon after their marriage, in which she pointed out a certain 
hickory and stone corner as the boundaries of her father's land. The 
declarations were not received, because they proceeded from a party 
then interested in  and claiming the lands; and this ruling is 
fully warranted by the cases of Sasser v. Herring, 14 N. C., 340, (116) 
and Hedrick v. Cobble, 63 N. C., 48, I n  the latter it was proposed 
to prove by the son that his deceased father under whom he claimed, 
"while in  possession showed him certain marked lines as the boundary 
lines of the tract," and the Court say: "An exception to the general rule 
is that in  regard to boundary hearsay evidence of a deceased person 
is admissible, but the person whose declaration is offered in  evidence 
must have been disinterested aI the time he made the declaration." 

2. Another exception taken by the plaintiff is to the refusal of the 
Court to charge the jury that, both parties to the action claiming under 
James Neely, the defendant is not allowed to deny the descent from 
him to the daughters, from one of whom the plaintiff, and from the 
other the defendant, deduces title to a moiety of the land. While i t  
is not expressly so stated, we must infer that such instruction was 
asked from the fact that "the Court declined" so to charge, and hence 
the exception is presented in the appeal. We think if the land was 
identified, the estoppel did ascend beyond the vonveyance to the de- 
fendant, to the source from which the feme bargainor derived her estate, 
the ancestor of the sisters and the common origin of both estates. I t  
was not necessary to pursue the inquiry as to title beyond James Neely, 
and we see no reason why i t  should be arrested at  an  intermediate point. 
When the adversary parties to an action for the recovery of real estate 
derive their claims from one and the same person, neither it at  liberty 
to dispute his title or to assert a superior and better title in  another, 
unless he has acquired that title, or in  some way connects himself with 
the true owner. Copeland v. Sauls, 46 N .  C., 70; Johnson v. Watts, 
Ibid., 228; Feimster a. McRorie, Ibid., 547; Ra~wick v. Wood, 48 PIT. 
C., 306; Brown a. Smith, 53 N. C., 331. 

It is equally well settled that the ouster of one tenant in  com- 
mon of land by a co-tenant m7ill not be presumed from an ex- (117) 
elusive use of the common property and appropriation of its 
profits to himself for a less period than twenty years. Cloud v. Webb, 
14 N. C., 317, reaffirmed on second appeal, 15 N. C., 290; Covington 
v .  Stewart, 77 N. C., 148; Neely v. Neely, 79 N. C., 478. 

The result is not changed when one enters to whom a tenant in com- 
mon has by deed attempted to convey the entire tract. The principle 
and reason for it are thus forcibly stated by PEARSON, C. J.: "If a 
tenant in common convey to a third person, the purchaser occupies the 
relation of a tenant in  common, although the deed purports to pass the 
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whole tract,  and he takes possession of the whole; for in  contemplation 
of law his possession conforn~s to his true and not to his pretended title. 
IIe holds possession for his cotenant, and is not exposed to an action 
by reason of his making claim to the whole and having a purpose to 
exclude his fellow." D a y  v. IIoward, 73 N. C., I. The contrary doc- 
trine had been declared in Burton o. iwurphy,  4 N .  C., 684, Sc.. 6, N. 
C., 339, and its correctness successfully assailed in the argument delivered 
in Cloud v. Webb,  supra, when first before the Court, of which the 
Chief Justice in the opinion in Day v. Houlard thus speaks: "In 
Cloud v. Webb,  the effect of a tenancy in common is discussed by the 
late Patrick Winston with so much ability and learning, and the sub- 
ject is so clearly set out, as to make i t  superfluous to say anything more; 
and I prefer giving him the credit of having disposed of the subject, 
rather than to attempt to make a rehash of it by borrowing his re- 
flections and learning upon so abstruse a subject. The decision follow- 
ing the line of Mr. Winston's argument, declares that the estate of a 
tenant in common is not defeaied by the fact that the co-tenants had 
conveyed their shares, and the grantees, and those claiming under them, 

had held possession of the whole, claiming to be entitled to the 
(118) whole, and having exclusive possession, receiving rents and prof- 

its without claim or interruption from their co-tenant." 
I f ,  then, the tract whereof the ancestors, John and James Neely, had 

successive possession is ascertained upon thc evidence to be the same 
mentioned in  the complaint, the estoppel would apply 'unless the de- 
fendant has a paramount title derived from soinr other source, and the 
Court should have so instructed the jury. 

Error. Venire  de Novo. 

Cited:  Re71 v. Adam;, post, 121; Ra?, v. Gurdner., 82 N.  C., 147; 
Mason 2,. McCormic.7t, 55 N.  C., 228; C h r i ~ t e n b u r ~  v. X i n g ,  Id.,  234; 
Whi iehurs t  v. P ~ l t i p h ~ r ,  87 N.  C., 180; W a r d  I). Former,  92 N.  C., 97; 
Gaylord 21. R ~ s p a s s ,  Ib., 558; Fisher v. Mining  Co., 94 N.  C., 399; 
Rethea v. Ryrd ,  95 N.  C., 311; Hicks  v .  B t ~ l l o c k ,  96 N. C., 171; Page 
11. R m n c h ,  97 N .  C., 102; N a m p t o n  ?i. W h e e l ~ r ,  99 N.  C., 226; Dugger 
v. M c R ~ s s o n ,  100 n'. C., 5 ;  I!on& v. S m i t h ,  106 N.  C., 565; Gilchrist 
v. Middleton, 107 N.  C., 68; ; Ferquson ?I. W r i g h t ,  113 N.  C., 544; 
Co7lin.s v. Swanson,  123 N.  C., 68; Corson v. Carson, 122 N. C., 647; 
Roscoe I$. Lumber  Co., 124 N.  C., 47 ; Shannon v. L o m b ,  I26  N.  C., 46; 
Allred v S m i t h ,  135 N.  C., 452 ; Y o u  v. Numi l ton ,  136 N.  C., 359; 
Woodlief v. Woodlief ,  Ib., 137, 138; Tiemphi71 v. Tlcmphill ,  138 
N.  C., 506; Bul l in  11. Hancock, Tb., 202; Campbell v. E u ~ r h a r t ,  139 N. 
C.,'513; Dobbins v. Dobbins. 141 N. C., 217; Lumber  Co., v Branch,  
150 N.  C., 241; Roggnn 11. Somers, 152 N.  C., 395; I b w ~ n  v .  Perkins, 
154 N.  C., 451. 
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H. BELL and others v. LYNN ADAMS. 

Evidence-Declarations of One in Possession of Land-Statute1 of Linuita- 
tions-Parties-Deed, Construction of. 

1. The declarations of one in possession of land are not admissible in 
evidence to show changes in the title of those for whom he holds. 

2. When land, devised to several, is held by the heirs of one devisee 
adversely for more than twenty years, the other devisees and their 
heirs not under disability are barred by the statute of limitations. 

3. In a proceeding for parttition of land, those having a reversionary 
interest in the land are necessary parties, as well as the life tenant. 

4. B having an interest in a lot of land as tenant in common, conveyed 
the entire lot by deed with full warranty in 1834; afterwards a 
certain other share in the land descended to B upon the death of 
another tenant in common in 1840; Held, that the deed not only 
transferred the estate possessed by B at the date of its execution, but 
also has the effect, by way of rebutter, against the heirs of B, of pass- 
ing the share thereafter inherited by him. 

SPECIAL PROPEEDINGS for partition of land, commenced i n  the (119) 
Probate Court, and tried upon iswe joined at  January Special 
Term, 1879, of WAKE, before h'eymour; J. 

The opinion contains the facts., Judgment for plaintiffs, appeal by 
defendant. 

Hessrs. J. I$. Fleming and D. G. Fowle for plaintiffs. 
Messrs. W. H. Pace and Raftle & Nordecai for defendant. 

SMITH, C. J. Zadock Bell was i n  possession of a tract of land in  
the city of Raleigh, of which that described in the complaint forms a 
part, for more than fifteen years previous to his death in  November, 
1826, using it as his own, and devised it to his children. The testator 
had six children, of whom Jeremiah died in  April of the same year, and 
the others survived him. Jeremiah left a widow and six children whose 
heirs-at-law are plaintiffs in  the action, except such as have sold their 
shares and whose estate is vested in the defendant. I n  1829, Lavinia, 
the widow, entered into possession of the lot, on behalf of her children 
and claiming it for them, and held adversely against all others, under 
a single enclosure until her death in 1852, a period of twenty-three 
p a r s .  

The plaintiffs allege that they are tenants in  common with the do- 
fendant of that portion of the land proposed to be divided, and en- 
titled to nineteen-thirtieths thereof, and the defendant to the remain- 
ing eleven-thirteenths. The defendant asserts a sole seizin i n  himself by 
virtue of a deed executed in  June, 1862, by William Bell to W. W. 
Johnson, and a subsequent conveyance from the latter to himself. 

It was proved on direct examination of a witness of the defendant 
81-7 97 
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that Lavinia Bell, while in possession, had frequently been heard to 
say that the land belonged to her children, who had bought the place 

and let her live there. The defendant further proposed to show 
(120) that in  1831 William Bell, a t  his own expense, had caused the 

lot to be enclosed with a fence; and also to give in evidence 
declarations of Lavinia during her occupancy, to the following effect: 

1. That the northern part of the lot outside of that in controversy 
belonged to her daughter Nancy, mother of the plaintiff Julia Thomp- 
son. 

2. That a stake driven into the ground in  1831 by one Brazier, a 
surveyor, was then pointed out by her as the place ('where Nancy's 
line came to." 

3. That the lot whereon she was living belonged to William and 
Nancy, and the latter owned the northern part. 

4. That her children had bought the land a t  a sale at  the court- 
house door, and sold to William. 

The evidence is offered to prove changes in the title of the tenants, 
presumed from the adverse and exclusive occupation for more than 
twenty years by the mother for all her children, whereby a sale and 
separate estate in one part of the lot has vested in Nancy, and in the 
other in  William Bell. For  such purpose the evidence was incompetent 
and was properly refused. The title to land can not be divested out of 
one living person by his declarations or admissions, not amounting to 
an estoppel, nor be transferred to another except by judicial decree 
under the statute, or deed duly proved and registered, or the presump- 
tion arising from long adverse occupancy. No other proof can supply 
the want of these. Still less are the declarations of one in possession 
receivable to show changes in the title of those for whom he holds. "No 
reason is perceived," says Mr. Greenleaf, "why every declaration ac- 
companying the act of possession, whether in disparagement of the 
declarant's title, or otherwise qualifying his possession, if made in  good 
faith, should not be received as part of the res gestae." 1 Greenl. Ev., 
Sec. 109. "It is to be observed," says the author in the next section, 

('that when declarations offered in evidence are merely narrative 
(121) of a past occurrence, they can not be received as proof of the 

existence of such occurrence." Ibid., Sec. 110. 
Neither what was said by Lavinia about a dividing line between her 

children and Nancy and William, nor the ownership of separate por- 
tions of the lot by them, nor the sale and conveyances by which this 
was brought about, nor the construction of the fence by William, was 
competent to prove the facts stated or to alter the relations among the 
tenants in common of the lot, nand consequently ought not to have been 
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heard by the jury, or allowed any such effect. There is no error in the 
rulings of the Court upon the admission of evidence. 

At  the conclusion of the evidence, the defendant's counsel submitted 
several propositions, in which he was overruled by the Court, that will 
now be noticed in succession : 

1. There was no presumption of the death of all the descendants 
of the other devisees of Zadock Bell, and such as are living are en- 
titled to a share in the common property. This is incorrect. I f  any 
such are still alive and not under disability, they am barred by the 
long possession of Lavinia for her children and their exclusion from 
all participation in  the rents and profits for more than twenty years. 
Day v. Howard, 73 N. C., 1 ;  Covington v. Stewart, 77 N. C., 148; and 
Calclzuell v. NeeZy, at this term, ante, 114. 

2. Lavinia Bell, by her own declarations, held subsequently the 
separated parcels for her children, Nancy and William, and not for 
them all, This is answered in what has already been said about the 
character and legal eRect of her holding.. 

3. The heirs-at-law of Elizabeth Moss have a reversion only in their 
mother's share, subject to the life estate of their father as tenant by the 
curtesy, which has been conveyed to the defendant, and having no pres- 
ent estate, are not proper parties to the action. I f  this were so at the 
commencement of the action, the death of the life tenant makes 
them necessary parties. But in case of a divided estate held by (122) 
different persons in one share, to make partition effectual, both 
the life estate and the reversion or remainder should be represented by 
parties before the Court. 

4. The deed from Balos Bell precludes his children from claiming any 
interest in  the land. The point is well taken. The dBed executed in 
1834 undertakes to convey, with full warranty, an absolute estate in the 
entire lot, and besides transferring the share he then possessed, has 
the effect, by way of rebutter, against his heirs who are parties to the 
action, of passing the one-fifth part of the share of John, which, at his 
death, without issue, between 1840 and 1845, descended to Balos and 
others, his heirs-at-law. By the same descent, the share of William 
was similarly enlarged, and the estates of both, being twelve-thirtieths, 
or two-fifths, passed by his deed in 1862 to Johnson, and thence to the 
defendant. The children who died in. 1851 are, by his deed, prevented 
from claiming any interest by inheritance from him. Taylor v. Shuf- 
ford, 11 N .  C., 116-opinion of HENDERSON, J., 126; Southedand v. 
Stout. 68 N. C., 446. ' 

5. Julia Thompson is barred by the statute of limitations. There is 
nothing in the case to support this proposition, nor was i t  urged in 
argument, and it is dismissed without further comment. 
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The special verdict in finding that the heirs of Balos Bell, viz., Hil- 
liard Bell, Susan Saunders, Martha Stubbins and Nancy Jelly, are 
entitled to one-thirtieth part of the lot, is not warranted by the facts 
proved and stated in the case, and the judgment thereon is erroneous. 
That fractional part should have been allowed to the defendant. For 
this error, the verdict must be set aside and a 

V e n i r e  de N o v o .  

Ci ted:  Gaylord v. Respass, 92 N.  C., 5 5 8 ;  Starnes v.  H i l l ,  112 N 
C,. 2 6 ;  Z i m m e r m m  v. Robinson, 114 N.  C., 48. 

(123) 
EDWARD KIDDER v. THOMAS C. McILHENNY and wife. 

Evidence--Practice-Mwtgage Securities-Usury-Foreclosure Sales. 

1. Where the jury find that the note in suit was given in settlement 
of the final balance due on partnership transactions, all inquiry into 
the articles of co-partnership is  immaterial. 

2. Exceptions to evidence, and the reasons therefor, must be stated in  
apt time; and it  is  not admissible to urge one objection a t  the trial 
and a totally different one on appeal. 

3. A party who fails to tender on the trial such issues as  he deems proper, 
can not be heard on appeal to complain that  the issues submitted do 
not cover the entire case. 

4. A note made in 1868, for a debt then incurred, bearing eight per cent 
interest, i s  usurious, unless i t  be for borrowed money and both the rate 
and the consideration are  set forth therein; but if the note be 
secured by a mortgage, the mortgagor can only redeem by paying the 
principal money and legal interest. 

5. A note given in renewal of one secured by a mortgage, carries with 
i t  the original security. 

6. The provisions of C. C. P., Ser. 259, relative to judicial sales are intended 
to apply to proceedings in  the nature of execution sales of property 
in  the hands of others (as  legatees, lieirs, tenants and trustees) 
charged with the payment of the judgment, and have no application 
to foreclosure proceedings, which a re  left to be governed by the old 
equity practice. 

APPEAL at Fall Term, 1878, of BRTJNS~ICK, from n u x i o n ,  J .  
This was an action in the nature of a bill to foreclose a mortgage. 

The plaintiff alleged that defenbnt executed a note to him for forty- 
two hundred dollars on 27 April, 1868, and secured its payment by a 

mortgage upon certain lands. The defendant admitted the execu- 
(124) tion of said deed, and avers that he d'id not make the note as 

alleged, but made a note at that time to the plaintiff, which, he 
is advised and believes, was not secured by the mortgage, and that seven 
years subsequent to the date of the mortgage he executed to the plaintiff 
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a promissory note which answers the description set out in the com- 
plaint, but not secured as alleged, and which was without consideration 
and void. The defendant further alleged that the plaintiff and he 
entered into a written contract, which has been continuously in pos- 
session of plaintiff for seven years past, the substance of which, ac- 
cording to his recollection. was for the purpose of cultivating a planta- 
tion of defendant for the year 1867, for their mntual benefit, the de- 
fendant binding himself to furnish the lands, upon which were valuable 
buildings and machinery suitable for the cultivation and management 
of the crops agreed to be cultivated, and the plaintiff binding himself 
to furnish the capital necessary therefor; which agreement was carried 
out for the year 1867, but, owing to the unprecedented rains, thc crop 
was destroyed and lost; that after the loss occasioned as aforesaid, the 
plaintiff proposed that if defendant would execute a promissory note for 
the sum above mentioned at eight per cent interest, and secure the same 
by mortgage, !he plaintiff would furnish money to cultivate the farm to 
recover the loss which had been mutually sustained, to which defendant 
assented, and the note and mortgage were executed. The, defendant 
further alleged that he received no benefit by this arrangement, because 
the plaintiff furnished the money for one year only, whereas he  should 
have furnished i t  for a t  least two years; that the demand is not for bor- 
rowed money, and said note bears usurious interest, which can not be 
recovered; that his wife is a party in interest, and a necessary one to 
this action; that heretofore, on 4 April, 1876, an execution in  favor of a 
creditor issued against this defendant and was levied on the land em- 
braced in said mortgage, the homestead of defendant having been 
laid off, and the same was sold by the Sheriff and bought by (125) 
W. G. Curtis, to whom a dced was made; and thereafter, to-wit, 
on 10 July, 1876, said Curtis conveyed the land to the feme defendant 
(subsequently made a party) in fee simple. 

The plaintiff amended his complaint, and asked judgment against 
both defendants. 

The frme defendant then filed an answer, setting up an absolute 
title in  fee by virtue of the deed from said Curtis, and slxbstantially 
adopting the averments above recited from the defendant's answer, and 
further alleged that said note and mortgage are void as to her. 

Notice was issued to plaintiff to produce the said note and contract 
in  open Court, but was returned by the Sheriff that plaintiff was not to 
be found in his county. 

The defendant amended his original answer, to the effect that the 
co-partnership for the year 1867 was continued for the year 1868, 
plaintiff to furnish the money and defendant the land; that the crop 
of that year was delivered to plaintiff, and the proceeds thereof applied 
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by plaintiff to the payment of his share of the capital advanced, and no 
part thereof was paid to defendant, who now claims that he is entitled to 
an account of the same. 

The plaintiff, replying, alleged that while it was true the note men- 
tioned in the complaint was not executed on the day of the date of the 
mortgage, yet the plaintiff averred that a note for a like sum, and of the 
same tenor, except the words "for borrowed money," was made by de- 
fendant at the date of the mortgage, under the following circumstances: 
The words for "borrowed money" being omitted through oversight in the 
original note, the plaintiff was doubtful of his right to recover more 
than six per cent interest, and applied to defendant some years after- 
wards to make a new note, and the defendant consented and wrote a 

new note, and plaintiff surrendered the original; that he has not 
(126) in his possession the original contract, but has a letter-press copy 

thereof, which he is ready to produce when required, and denied 
that he agreed to furnish supplies or money for two years; that a settle- 
ment was had between them for the year 1867, and after the note upon 
which this action is brought is paid, the plaintiff alleged that he would 
be the loser in  a considerable sum; that the feme defendant purchased 
only the equity redemption at said sale, with full notice of said mort- 
gage. The plaintiff denied that he received any crops for 1868, or any 
sum of money or other property from defendant, and averred that he 
had advanced largely in excess of the amount required by said contract. 

And thereupon the following issues, offered by the parties and settled 
by the Court, were submit$ed to the jury: 

1. Did the parties come to a settlement in 1868, prior to the execu- 
tion of the first note and mortgage? Ans: "Yes." 

2. Was the first note given for the balance found to be due the plain- 
tiff on said settlement? Ans : "Yes." 

3. Was the mortgage executed by defendant to secure said first note? 
Ans: '(Yes." 

4. Was the note in suit executed in  place of and in substitution for 
said first note? Ans: "Yes." 

5. Was there a contract partnership, such as is alleged by defendant 
for the year 1868, between the partieq, or was i t  a contract between 
them for advances by plaintiff, such as is alleged by him? Ans : "As al- 
leged by plaintiff; we find no new contract." 

The issues being found in favor of plaintiff, the Court adjudged that 
he recover the amount of six per cent interest, and on payment of same 
withih three months after entry of judgment, the plaintiff do convey the 
mortgaged premises to the feme defendant; but in default thereof, the 
defendants to beaforeclosed of their equity of redemption. And it was 
further adjudged that the part of the land bought by dgfendant 
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from Eagles and Everett be sold at  public auction by a com- (127) 
missioner, with privilege to the plaintiff or any other party to 
this action to become the purchaser, the proceeds to be applied to the 
satisfaction of the sum herein adjudged to be due plaintiff, the bal- 
ance, if any, to be paid to defendant, and the purchaser put in  posses- 
sion, etc. I t  was also adjudged that the interest be six instead of eight 
per cent, because the original note secured did not on its face specify 
that i t  was for borrowed money. 

The case states that the defendants moved for a new trial, for that 
improper evidence was admitted: On the trial of the issues it became 
inaterial to plaintiff to show the contents of the written contract of 
1867, as aforesaid; and plaintiff testified it was the only one he had 
ever made with defendant for the said purposes, while the d~fendant  
testified that the written contract was abandoned after the first year, 
and afterwards he operated under a new par01 agreement of a different 
tenor. The plaintiff further testified that he retained a letter-press 
copy of the original contract, leaving original with defendant, and 
that said copy was a correct one. The notice to the plaintiff to pro- 
duce the written contract had not been served, and no notice was given 
to defendant to produce it. Defendant testified that he had never had 
the written contract in his possession, that the signature to said copy 
was his. Thereupon the plaintiff proposed to read the letterpress copy 
in evidence, which was objected to by defendant on the ground that 
the original was the best evidence, and no notice: had been given him to 
produce it. Objection overruled and copy read. Rule for new trial 
discharged, judgment for plaintiff, appeal by defendants. 

Messrs. A. T .  & J. London for plaintiff. 
Mr. E. G. Haywood for defendants. 

SMITH, C. J. This case has been elaborately argued, and numerous 
points eliminated from the record and pressed upon our attention, 
which, in the view we take, need not be considered in its final disposi- 
tion. 

The action is to recooel. judgment on a promissory note of the de- 
fendant, and to foreclose a mortgage of land given for its security. 
The ferne defendant claims the land under an execution sale upon a 
judgment recovered by a creditor of her husband, the other defendant, 
and both in  their separate answers allege that when the note was 
executed by the husband, he was not indebted to the plaintiff, and hence 
the deed, being voluntary and without consideration, was void as to 
his creditors. I t  does not appear that the debt, for which the sale under 
execution was made, existed at the date of the mortgage, or before the 
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year 1876, eight years thereafter. The answers further allege that the 
original note was surrendered and a new one given in its place, ante- 
dated so as to correspond in  terms with the first, except in its recital of 
a consideration of money loaned; and that thereby the secured debt 
was discharged, leaving but a naked legal title in the mortgage, which 

as an unmixed trust, passed to the purchaser under execution 
(129) by virtue of the act of 1812. Bat. Rev., Chap. 44, Sec. 4. 

The defendants also yely upon a written contract of the plain- 
tiff with the defendant NcIlhenny, the substance of which both answers 
undertake to set out, for the cultivation of the defendant's farm for 
the common benefit of each, and that their entire crop was destroyed by 
excessive rains, and all their labor and expenditures in its cultivation 
lost. 

The plaintiff replies to this, that upon a full and final settlement of 
their joint farming operations, McIlhenny fell in debt to him for that 
and other matters, in the sum for which at  that date the original note - 
was given, and that the second note was executed as a renewal, and 
with the express understanding that i t  was to occupy the place of a 
secured debt in the mortgage. 

From these conflicting allegations there were several issues extracted, 
and without objection from either party, submitted to the jury, and the 
jury find them all in favor of the plaintiff. These findings establish 
the following facts: The parties did come to a settlement in 1868, and 
the first note was then executed for the balance ascertained to be 'due. 
with the mortgage to secure it. The second note was executed in place 
of the first, and as a substitute for it, and the plaintiff's statement of 
the partnership contract for the year 1868 is correct, and the defend- 
ant's version of the matter is not true. 

The only ruling of the Court on the trial of the issues to which an 
exception was taken, as appears from the statement of the case, was the 
admission of the letter-press copy of the partnership contract of 1867 
as evidence, on the ground that the original was the best evidence, and 
no notice had been given the defendant to produce i t  on trial. The 
plaintiff swore on the trial that when the original contract was entered 
into, he struck off and kept a letter-press copy of the instrument, and 

left the original with the defendant, and ha had never seen i t  
(130) since. The defendant, in his answer, setting out its substance 

from memory and duly verified, declares that he does not have 
the original contract, and never had it in possession since its execution. 
H e  had issued a notice to plaintiff to produce the original, but the notice 
was not served. To the sufficiency of this exception, several answers are 
naturally suggested. 

1. The evidence was not important to the plaintiff's case. His action 
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was on the substituted note, and the admission of its execution devolved 
on the defendants the onus of proving matters of defense against the 
obligation. The settlement was the basis of the execution of the note, 
not the nature of the dealings .and transactions of which i t  was the 
consummation. I t  was indifferent to the plaintiff to inquire into the 
provisions of the absent instrument, and its existence was not essential 
to the par01 proof that was offered of full and final adjustment, and 
that the note represents what was admitted to be due. 

2. I f  the defendant did not have the contract, as he alleges, why 
should a notice requiring him to produce what he did not have and 
could not control, be given? 

3. If ,  as argued, the proof of search was not sufficient to show the 
loss, why was not that objection then made, instead of the objection that 
no notice had been given the defendant? Had it been, we can not 
say that abundant proof of the search may not have been furnished. 
The defendant was content with the plaintiff's general declaration that 
he did not have possession, and it was not an ejrror of which he can 
complain. The fact is positively and unequivocally. sworn to by the 
plaintiff that he did not then have, nor had ever had, the lost instru- 
ment in his possession since the press copy was taken, and that i t  then 
passed into the defendant's hands. 

The general rule is that when an objection might have been removed, 
if made in apt time, and it is afterwards made, it will not be enter- 
tained. Thus, where a copy of a bill annexed to a deposition is 
proved, and it did not appear why the original was not produced, (131) 
and objection was made to the evidence because it was secondary, 
at  the reading of the deposition on the trial, i t  was disallowed, because 
not made when the deposition was given, nor by a preliminary motion to 
suppress, and the Court remarks that "had the objection been taken 
before trial. either a t  the examination of the witness or on a motion 
to suppress, to the proof of the copy, without producing the original 
or showing its loss, the opposite party would undoubtedly have secured 
the production of the original, if in existence, or if it be lost or de- 
stroyed, been prepared to account for its absence." York Co. w. R. R., 
3 Wall., 107. 

So here, had the defendant then made his objection to the sufficiency 
of the preliminary inquiry as to the search, that defect might then per- 
haps have been supplied by a further an'd fuller examination, and it 
is unreasonable for him to acquiesce and to put his objection on a want 
of notice to himself, and then be permitted to assign for the first time, 
in this Court, a ground for his objection of a nature wholly different. 
The defendant expressed then no dissatisfaction as to the proof of loss, 
and he can not be heard to do so now. Bridgers v. Bridgers, 69 N .  C.. 
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451. Eut what harm can come to the defendant from the admission 
of the press copy of the contract? It has no bearing upon a substantial 
issue. The existence of an original in no way effects the plaintiff's 
right of action, and its stipulation and terms, inasmuch as they are 
immerged in the final settlement, do not impair the defense. I t  is plain, 
then, that the admission or rejection of the evidence is wholly immate- 
rial and furnishes no ground of exception. 

4. I t  was insisted for the defendant that the issues do not dispose 
of the matters in controversy upon the pleadings, and that there should 

have been, and should now be, a further issue passed on involving 
(132) the validity of the mortgage as against the feme defendant, mho, 

. by her purchase, acquires all the rights of a creditor to impeach. 
I t  is to be noticed that an actual fraudulent intent is not imputed to 

the defendant McIlhenny in making his mortgages, by the wife, and 
both attack its validity only by alleging that it was voluntary, resting 
on no consideration, and hence is void. This allegation is fully met 
by the finding of the' jury that the indebtedness did exist to the full 
amount of the debt secured, and as this is the only impeaching fact 
alleged, there is nothing left to the jury to determine a'ffecting the 
mortgage, and no issues are proper except they involve facts controverted 
in the pleadings. 

Outside of the allegations and denials, no inquiries can properly be 
made. Nor ought the defendants to have been content with the pro- 
posed issues if they deserved others. They should then have asked for 
other issues, and, if necessary, they would have been allowed, or if not 
allowed, the refusal would have constituted matter of exception. I t  
might produce serious inconveniences and delays if, when a party has 
opportunity to pyopose further and other issues, he refuses or fails to 
do so, he would then be heard to complain of the consequences of his 
own neglect, and thereby increase the costs as well as delay the de- 
termination of the cause. We think the point now made for the first 
time in this Court, and even if taken in the Court below in apt time, 
can not be supported. 

The last exception relates to the change of the notes and the effect 
upon the mortgage security. The notes are for the same sum and for 
a like time of interest; the substitute does not increase the sum con- 
tracted to be paid, and the jury find expressly that it was the intent 
of the parties to preserve the mortgage security. It is true, upon the 
plea of the defendant, the notes, both of them, would bear interest 

only at six per cent; the last because it  so stated in the note 
(133) borrowed money  was not its consideration, and the first for the 

same and the additional reason that it is not so expressed upon 
its face. 
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The sums contracted to be paid, and the sums recoverable if the. de- 
fendant chooses to avail himself of the statute, would be in both cases the 
same, and we know of no way by which the substitute could work a 
damage to the defendant, or impair the mol%gage. The deed was, whein 
made, effectual to secure a debt bona fide due; the renewal can work 
no injury to any one. Hyman v. Dcvereux, 63 AT. C., 624, decides that 
a bond given in  renewal of one secured in  a mortgage, even to an 
assignee, retains its place in mortgage as a secured debt. The notes, 
if usurious by reason of the rate of interest expressed, are good as to 
the principal sum and legal interest, and if effectual as to the residue 
against the debtor, are equally so against the purchaser and owner of 
the equity of redemption. For  this sum the judgment was entered. 
Coble v .  Shafner,  75 N. C., 42. There are, therefore, no' errors in the 
proceedings, except as to the form of the judgment in  reference to the . 
sale of the lands, and we need only cite on this point ilfebane v .  Mebane, 
SO N. C., 34. 

Our attention has been called to C. C. P., Sac. 259, as authority for 
the form of the judgment which directs an absolute sale and conveyance 
by the Sheriff or referee appointed for the purpose, of rela1 property ad- 
judged to be sold, and this clause is supposed to comprehend a fore- 
closure sale under mortgage. There have been many cases before the 
Court since the adoption of The Code, in  which the old rules of equity 
procedure in regard to judicial sales, including judgments to foreclose, 
have been recognized as still in  force, down to the recent case of Meb- 
ane v. Mebane, supra, when the subject was carefully considered; 
and we should be reluctant to disturb a practice so well settled by 
giving such wide scope to the words of the statute. The section 
in  which they are found is a part of the chapter defining execu- (134) 
tions, and the mode of enforcing them, and directs how lands ad- 
judged to be sold shall be sold, as in  other forms of final process. Why 
the agency of the Court is called a referee, and why this mode of judicial 
sale should be beyond the fmther control of the Court ordering it, find 
no explanation in the law itself. We can hardly suppose such sweeping 
effect as is now proposed to be given to the mandate could have been 
in the contemplation of those who adopted the new system, and we must 
seek elsewhere for some mode of satisfying its requirements. Accord- 
ingly, Section 319 authorizes proceedings, after the death of a judg- 
ment debtor, against his heirs, devisees or legatees, and also against 
tenants of real property, owned by him and affected by the judgment; 
and clause 2 of Section 261 prorides for the satisfaction of the judg- 
ment by execution "against real or personal property in the hands of 
personal representatives, heirs, devisees, legatees, tenants of real prop- 
erty or trustees." The words thus find a meaning, and the difficulty 
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involved, a solution in their application to the lands of others, charged 
with the payment of the judgment, and which the process, the writ of 
venditioni exponas, requires specifically to be sold, as contradistin- 
guishkd from that directed against the debtor's property generally and 
to pay his own debt. Thus restricted, the clause leaves unabridged 
that important function of a Court of Equity which directs and con- 
trols a sale made by its order and under its authority, through a com- 
rnissior~er of its own appointment, and which is  transmitted to the 
present Superior Court, its successor. We are not disposed to leave the 
debtor mortgagor without the protection he has always received when 
the aid of the Court, was asked to sell his lands for the payment of the 

mortgage debt, unless plainly so required by the statute. 
(135) The'jud,ment, corrected as  we have explained, is affirmed. 

PER CURIABL. , Modified and affirmed. 

Cited: Viclc v .  Smi th ,  83 N.  C., 82; Curtia v. Cash, 84 N. C., 43; 
Da11i-s v. Rogers, Ib., 416; Eryant  v. J'isher, 55 N.  C., 72; Alexander v. 
Robinson, Id . ,  277 ; B~oolcs v. Readen,  88 N .  C., 452 ; Simmons v. Mann, 
92 N. C., 18 ;  Jones v. Call, 93 N. C., 179; McDona7d v .  Camon, 95 
N. C., 380; Bank v .  Mfg.  Po., 96 N.  C., 304; Leak v. Covington, 99 N. 
C., 564; Mining Go. 71. Smelting Go., Ib., 466; DeBerry v .  R. R., 100 
N. C., 315; Blanton v .  Commissioners, 101 N.  C., 535; Walker  v .  Scott, 
106 N. C., 62 ; Maxwell u. M c I v ~ r ,  113 N. C., 201; Wagon  Go. v .  Byrd ,  
119 N.  C., 461; Presnell v. Garrison, 121 N.  C., 365; McLarty v. TJrqu- 
hart, 153 N .  C., 341; Ludwick v .  Penny,  158 N.  C., 113. 

T. E. ASHCRAFT and others v. T. N. LEE and others. 

Appeal-Public Road-Evidence. 

1. Under Chap. 36, Sec. 1, of the Acts 1872%3, either party to a petition 
to discontinue a public road has a right to take the cause up, by 
successive appeals, from the township board of trustees to the supreme 
court. 

2. In  determining upon the propriety of discontinuing a public road, 
evidence as  to the original object in  opening the road, is not pertinent 
to the inquiry, as its utility is not dependent upon the intentions of 
those a t  whose instance it  was first laid out, but upon the wants of 
the community and its tendency to 'promote the public interest. 

3. Evidence that  the road hands in a certain township a re  in number 
insufficient to keep up all the roads in  that  township has no tendency 
unless connected with other facts, to show that  any particular road 
should be discontinued. 

4. Evidence as  to the number of families to  be benefited by continuing 
the road is  pertinent and important. 
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PETITION to rehear, filed a t  January Term, and heard a t  June  Term, 
1879. 

This was originally a petition to discontinue a public road, heard at  
Spring Term, 1878, of STANLY, before &loore, J. (see 79 N. C., 34), 
and the plaintiffs, in  their application to rehear, state that the cause was 
commenced before the Township Board of Trustees, taken by appeal to 
the County Commissioners, thence to the Superior and Supreme Courts, 
when in the latter Court the appeal was dismissed. The petitioners al- 
legc error, in that the Court say "there is no authority whatever for 
bringing the matter before this Court"; whereas, they are ad- 
vised that Ch. 36, Laws 1872-'73, amendatory of Ch. 185, Laws (136) 
1868-'69, prorides for and allows appeals in such cases. 

Messrs. Isinsdale & Bevereux for plaintiffs. 
Messrs. J. Af. McCorkle and A. W .  Haywood for defendants. 

SMITH, C. J. When the decision of this case dismissing the appeal 
for want of jurisdiction was rendered at  June Temi, 1878, our attention 
was not called in  the argument to the amendatory act of 29 January, 
1873, and not being brought forward in  Batile's Revisal, i t  was over- 
looked by the Court. The previous act of 10 April, 1869 (Laws 1868- 
'69, Ch. 185, Sec. 14)) in  express terms confers upon the Board of 
Township Trustees authority "to lay out, alter, repair or discontinue 
highways." and the'amendment provides that in  all case where the 
authority is exexcised, "either party may appeal from the decision 
of the Township Board of Trustees to the Board of Commissioners of 
the county, and from tho decision of the Board of Commissioners of 
the county to the next term of the Superior Court theroof, and from the 
deision of the said Superior Court to the Supreme Court." Laws 1872- 
'73, Ch. 36, Sec. 1. The right of appeal being thus given, the former 
judgment is erroneous, and must be reversed. 

I t  now remains to consider the legal sufficiency of the exceptions to the 
ruling of the Court in  admitting and rejecting the evidence set out in 
thk record. 

The object of the present proceeding is to obtain an order for thc 
discontinuance of a public road hertofore laid out and established in 
the county of Union, terminating but not connecting with any other 
public road at  its intersection with the Anson County line. I t  does not 
appear what, if any, distinct issues were submitted to the jury, nor 
what facts are found by their verdict. The only statement in  the 
record is that "there was a verdict for the defendants." It is 
the province of the jury to pass upon the conflicting allega- (137) 
tions contained in the pleadings, presented in the form of issues, 
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and to settle the material facts upon which the result depends, so that 
the Court may be able to see and determine whether the public con- 
venience requires the longer maintenance of the highway, or will be 
promoted by its discontinuance, and may proceed to judgment accord- 
ingly. I t  certainly can not be the intent of the legislation on the sub- 
ject to vest i n  a jury, and especially, as in  this case, a jury formed in . 
another county (Stanly) an absolute discretion, denied alike to the 
Boards of Township Trustees and County Commissioners, to decide 
fiinally the question of the establishment or continued existence of 
public roads. The record failing to show what issues were submitted, 
and what facts ascertained by the verdict, we are somewhat a t  a loss to 
determine the bearing and pertinency of the evidence offered, and conse- 
quently the correctness of the ruling in relation thereto. We must as- 
sume, therefore, that the jury were left to determine the final result 
and say whether the road should or should not be discontinued. 

First  Ezception.-During the trial the plaintiffs proposed to show that 
the original purpose in opening the road (though not disclosed in  the , 

written application) contemplated its projection, by the co-operating 
action of the authorities of Anson, into that county and its connection 

' with other roads therein. The testimony was refused. We are unable 
to see the materiality and bearing of the evidence upon the question 
(if such issue was involved in the inquiry before the jury) whether i t  
was then expedient and proper to discontinue the road. The usefulness 
is not dependent upon the intentions of those at  whose instance and by 
whose efforts i t  was first laid out, but upon the wants of the community 
and its tendency to promote and subserve the public interest. The pro- 
per inquiry is, does the public convenienoe require the road, and does 

i t  furnish needed facilities of transit to such a number as to 
(138) give.it a public character. The motives and opinions of prom- 

inent persons sought to be elicited by the testimony might warp 
the judgment and influence the action of jurors, but would not legiti- 
mately conduce to a fair and full understanding of the matter in  dis- 
pute, nor contribute to the formation of a just and correct opinion of 
its merits. The way may be useful now, and of great convenience 'to 
many, notwithstanding the full benefits expected from its extension have 
not been realized. There is no error in rejecting the evidence. 

Second Exception.-The Court excluded evidence offered by the 
plaintiffs to show that the road-hands in Lane Creek Township, through 
which the road runs, were in  number insufficient to keep up and main- 
tain all the public roads therein, twelve in  number, and hence the 
necessity and propriety of a disuse of this road. The fact proposed 
to be proved might show an adequate reason for discontinuing one or 
more of the least useful of these highways, but i t  does not tend, unless 



N. C.] JUNE TERM, 18'79. 

connected with other facts not suggested, to prove this to be one of thosr 
least useful hi'ghways that ought to be dropped. The testimony points 
with equal force to each one of the roads, and would as well justify 
the discontinuance of any of them. And its introduction was calculated 
to mislead rather than instruct the minds of the jury. 

Third 3xception.-The Court did not permit the jury to hear the 
testimony of one of the defendants, offered by the plaintiffs, to the 
effect that the witness had united with others in  a petition to the Board 
of Township Trustees of White Stone Township in Anson for the ex- 
tension of the road in  that county to another public road therein, and 
that the application was denied. The reasons for overruling the first 
exception are equally applicable to this. The inquiry loads to an issue 
collateral and wholly irrelevant. That efforts were mads and failed of 
success in securing a connecting road in Anson, and that the 
witness was a party thereto, sheds no light upon an inquiry as to (139) 
the usefulness and value of the road laid out in  TJnion, and was 
therefore properly rejected for irrelevancy. 

Fourth Exception.--Upon the cross-examination of a witness for the 
plaintiffs, the defendants extracted evidence tending to show that the 
road was useful to seven families living along its course, and to five 
or more families living within half a mile. Tho testimony, after ob- 
jection from plaintiffs, was admitted. The evidence was both material 
and important, as showing how large a number used the road and the 
inconvenience of depriving them of the facilities it afforded. The whole 
question was one of public and general convenience, and the conse- 
quences of its disuse to 'those most interested. 

There is no error. The exceptions arc overruled, and the judgment 
PER CURIAM. Affirmed. 

ASHE, J., having been counsel, did not sit. 

R. H. CANNON v. JOHN M. MORRIS. 

Btntute of Presumptions-Acts Suspending-Evidence. 

1. The acts suspending the statute of presumptions do not apply to a debt 
contracted in  March, 1866. 

2. I t  is  not proper to consider, on a n  appeal from a justice's court, a 
written statement of the plaintiff's testimony before the justice which 
that  officer had appended to the transcript sent to the superior court, 
when the plaintiff is present a t  the trial in  the latter court and able to 
testify, if competent. 

3. Under the Act of 1879, Chap. 183, i t  is  not admissible for the plaintiff 
to prove by his own oath or to examine the defendant to prove the 
non-payment of a bond in suit executed prior to the first day of 
August, 1868. 

111 
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4. Where an attorney abuses his privilege in addressing the jury and the 
judge promptly stops him, a new trial will not be granted. 

I (SMITH, C. J., dissenting.) 

(140) APPEAL at Spring Term, 1879, of MACON, from Gudger J. 
The facts appear in the opinion. Judgment for defendant, 

appeal by plaintiff. 

Messm: A. T.  d T. P. Davidson for plaintiff. 
Messrs. Reade, Busbee & Busbee for defendant. 

ASHE, J. This is an action commenced before a Justice of the Peace 
in the county of Macon, upon a note under seal for $211, due one day 
after date, and dated 5 March, 1866, with a credit of $100 cndorsed 
on 6 August, 1866. Judgment was rendered by the Justice in favor of 
plaintiff for $267.67, with interest on $116.97 from 26 September, 1878, 
and costs, from which judgment the defendant appealed to the Superior 
Court. 

The pleas werc pa,yment and the statute of limitations. The case 
was submitted to a jury, who found all the issucs in favor of the de- 
fendant. There was a rule for a new trial, rule discharged, and the 
plaintiff appealed to this Court. 

The action was commenced i n  the Justice's Court on 26 of September, 
1578, and is founded on a bond falling due since 1 May, 1865, and the 
presumption of its payment arises by virtue of Scc. 18, Ch. 65, of Rev. 
Code, whose provisions are still applicable to cdntracts of this character. 
By that section, the presumption of payment arises on all judgments, 
decrees, contracts and agreements within ten years after the cause of 
action shall accrue. The 16th seic. of title I V  of The Code of Civil 
Procedure provides that the statutes (of limitations and presumptions) 
in force previous to the ratification of that act, 18 August, 1868, shall 

be applicable to cases where the right of action had already 
(141) accrued. The presumption of payment, then, on this bond arose 

i n  ten years after i t  fell due, when the right of action accrued, 
and i t  is not affected by the act of 12 February, 1867, Ch. 18, which 
provides that the time elapsing from 20 May, 1861, until 1 January, 
1870, shall not be counted so as to bar actions 011 suits, or to presume 
satisfaction of suits; for it was declared by the act of 2 March, 1867, 
that the provisions of that act should not apply to debts or matters ex 
contractu created since 1 May, 1865. 

I n  order to rebut the presumption of satisfaction of the bond, the 
plaintiff offered to read a written statement of his testimony before the 
Justice of the Peace, which that officcr had appended to the transcript 
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sent to the Superior Court, to the effect that the bond had not been 
paid, but his Honor, upon objection, refused to hear the evidence, to 
which ruling the plaintiff excepted. 

We can not conceive upon what ground i t  was proposed to introduce 
that statement as evidence. Whether i t  is to be regarded as the testi- 
mony of a witness on a former trial, or a deposition, in  either case i t  
wonld be inadmissible, supposing the witness to be competent, so long as 
he can be called; and he is incapable of being called when he is dead, 
or beyond the jurisdiction of the Court, or insane, or permanently 
sick, or kept out of the way by the contrivance of the opposite party. 
1 Taylor on Ev., Sec. 440. 

The plaintiff then offered to prove by his own testimony that the 
bond had not been paid. His  Honor refused to admit the testimony, 
and he then proposed to examine tlle defendant and prove that fact by 
him, but there was objection on the part of defendant, and his Honor 
declined to allow the motion, and the plaintiff excepted to the ruling 
upon both propositions. 

The plaintiff and defendant were incompetent witnesses for the pur- 
pose for which tho plaintiff proposed to int,roduc them. They 
were made incompetent by Ch. 183, 1879, which provides that no (142) 
person who is a party to a suit now existing or hereafter to be 
commenced upon any bond for the payment of money, executed previous 
to 1 August, 1868, shall be a competent witness, but the rules of evidence 
in  force when said bond was e~ecuted shall be applicable to said suit. 

There was still another exception taken by the plaintiff: I n  the 
argument of the case before the jury, defendant's counsel referred to 
the fact that the plaintiff's counsel was the son-in-law of the plaintiff, 
and stated that the zeal manifested by him arose from the fact that he 
was a beneficiary in  the action. The Court instantly stopped the coun- 
sel, and informed him he could not use such language, and he at  once 
desisted; yet the plaintiff excepted. There is nothing in the exception. 
The Court promptly stopped the counsel in  the abuse of the privilege 
of an attorney, and having done so, the Court discharged its duty under 
the law, and there was no ground for a new trial. Jenkins v. Ore Go., 
65 N. C., 563. 

No Error. 

SBIITII, C. J., dissented from the majority of the Court in the ruling 
upon the point of evidence. 

Cited: S. v. Braswell, 82 N.  C., 694; Macay Ex  Pahe ,  84 N. C., 66; 
Greenlee v. Grepnlee, 93 N. C., 230. 
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BANK v. LUTTERLOH. 

(143) 
MERCHANTS BANK O F  FAYETTEVILLE v. T. S. LUTTERLOH 

and another. 

Interest-Usury. 

1. A note given 4 March, 1875, in renewal of a prior obligation contracted in 
1871, is subject to the law regulative of the rate of interest enacted 
12 March, 1866. 

2. By that law (1866) the plea of usury is made a matter of defense, extend- 
ing to the defeat of the interest only, and hence, one who has paid 
usury on a contract then made can not recover back the interest so 
paid by pleading the same as a set-off or counter-claim to an action on 
the contract. 

APPEAL at Spring Term, 1879, of ( ~ M B E R L A N ~  from McKoy, J. 
The plaintiff bank alleged that on the 4 March, 1875, the defendant 

Lutterloh promised, by his promissory note, to pay his co-defendant, 
T. J. Jones, the sum of three hundred and fifty-five dollars, sixty days 
thereafter, with interest at  eight per cent from maturity; and that the 
defendant Jones endorsed the same to plaintiff. 

The defendants, answering, alleged that the note was given in 
renewal of a prior obligation, and that both were usurious; that plain- 
tiff, in  taking the renewal note sued on, charged and received from de- 
fendants, as interest in discounting the same, eighteen per cent, or one 
and a half per cent a month; that the note sued on was the last renewal 
given for the amount of a draft of $400, dated on 8 August, 1871, drawn 
payable 60 days after date by A. J. Jones, in favor of defendant Lutter- 
loh, on the defendant T. J. Jones, and accepted by him, and endorsed 
By Lutterloh in blank, whioh transaction was for the accommodation of 
said A. J. Jones, who negotiated the note with A. W. Steele & Co., at  
a usurious rate of interest, to wit, eighteen per cent; that a draft in 
substitution therefor made by defendant Lutterloh, and endorsed by de- 
fendant Jones, was transferred by said Steele & Go. to the plaintiff,. 
well knowing the same to be usurious; that the obligation while in the 
hands of plaintiff was renewed by defendants from time to time, the 
plaintiff at  each renewal charging the defendants usurious interest. 

The defendants, by way of counter-claim in this action, further 
alleged that since the date of the original transaction (8 August, 1871), 

in renewal of which notes were given as aforesaid by them from 
(144) time to time, including the last one, which is the subject of this 

action, they have paid to the plaintiff and to Steele & Co. on the 
same, the sum of three hundred and twenty-one dollars and sixty cents, 
for which they have been allowed as credits on the principal only the 
sum of thirty-five dollars; and that defendants' claim, as a set-off to 
plaintiff's demand, a credit for the full amount of the aforesaid pay- 
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ments, and rely upon the plea of as i~ry  as a protection against said de- 
mand. 

The plaintiff demurred to the answer a s  to the counter-claim, and 
'assigned as cause that the counter-claim was not such as that an  inde- 
pendent and distinct cause of action could be maintained against the 
plaintiff, as the answer showed that the interest paid and alleged to be 
usurious, was paid by defendants knowingly and with full knowledge of 
d l  the facts. The Court sustained the demurrer and the defendants 
appealed. 

Messrs. Gray & Stamps for plaintiff. 
Messrs. Cr'uthrje & Caw for defendants. 

DILLARD, J. On 8 August, 1871, A. J. Jones drew a bill for (145) 
$400, payable a t  60 days, on T. J. Jones, who accepted to pay the 
same, and after endorsement thereof by T. S. Lutterloh, all for accom- 
modation to the drawer, A. J. Jones procured A. W. Steele & Co. to dis- 
count the same at the rate of eighteen per centum per annum, or one 
and a half per cent per month for the time i t  had to run. 

Afterwards, Lutterloh, with his GO-defendant as surety, executed his 
note to A. W. Steele & Co. as a substitute for the original bill drawn by 
A. J. Jones, and while in their hands several times renewed it at the 
sarne rate of interest, and finally i t  was negotiated to the plaintiff, who 
had notice of the usurious rate of interest on which i t  had been dis- 
counted and renewed as aforesaid. 

On getting into the plaintiff's hands, the statement in  the complaint 
is that i t  was, from time to time, renewed, how oft& not specified, at  
ihe sarne usurious rate, until 4 March, 1876, when, just before the going 
into effect of the act of 1874-'75, Chap. 84, the note, on which the action 
is brought for $335, was executed. 

The defendants allcge.tllat since the debt was originally made, in the 
whole round of renewals to -4. W. Steele & Co., whilst they were owners, 
and since the11 to the plaintiff, there have been paid sums of money for 
interest making an aggregate of $321.60, of which only the sum of $35 
has been applied to extinguish any part  of the principal money, and in 
their defense they make a counter-claim or set-off against the plaintiff 
for the various sums of interest paid before the execution of the note 
sued on in  this action. 

To  the counter-claim the plaintiff demurred, on the ground that the 
sums constituting the same are not such as could be the subject-matter 
of an independent action, having been paid willingly and with a full 
Imowledge of all the facts, and on the hearing his Honor sustained the 
demurrer, and from that judgment the appeal is taken. 

115 
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1. Anciently, in  England, many doubts were entertained as to 
(146) the propriety of taking a price or reward for tho use of money, 

in for0 c o n s c i e n t i ~ ,  and at one time it was held to be a misde- 
meanor and indictable as such, on the idca that i t  was an iniquity and 
criminal. Afterwards the taking of interest was impliedly authorized 
by 37 Hen. V I I I ,  which fixed on ten pcr cent as being the ultimate 
limit to which the lender might go, and by different enactments the 
rate was changed from time to time, until a t  last the legal rate was 
fixed at  five per cent as the ultimatum, at which i t  has ever since stood 
and now stands, with a statutory declaration of invalidity of every con- 
tract or security tainted with usury and a q u i  tme action to anyone 
who would sue for the same. 

Under such state of the law in England, i t  was much disputed 
whether the excess of interest paid beyond the legal rate could be re- 
covered back in a common law action, on the ground that the receipt 
and payment of it contrary to the statute was a del ic tum and therein 
the borrower was equally participant with the lender; but at  length 
is was settled that a distinction was to be taken between stakutes passed 
to protect the weak and necessitous from being overreached and op- 
pressed, and those enacted from motives of policy and general expedi- 
cncy, in the former of which the parties were held as not equally 
criminal, but in  the latter in pctri d ~ l i c t o .  Comyn on Usury, 5 Law 
Lib., 211; Clark  v Xhee, 1 Cowper, 197; Rrownirbg v. Morris ,  2 Cow- 
per, 790. 

Under this distinction, the Court held that in  gaming contracts and 
the like, prohibited by statute, the thing prohibited was done from 
public policy and general expediency; and so, if parties paid anything 
under such contracts they did so in equal fault, and could not have 
remedy to get i t  back, on the , m ~ ~ i m  v o l ~ n t i  n o n  fit in jur ia .  But in  the 
case of contracts prohibited by the statute against usury, i t  was to be 
taken that the borrower in  the transaction was not free, but a slave to 

the lender, and therefore in this case, after payment of the usu- 
(147) rious interest, the maxim in pari delicto had no application, and 

a recovery of the excess might be effected in the action of ussump- 
s i t  on the count for money had and received. 

2. Conformable to this state of the English law was our statute law 
and the rights of parties prior to 1866; and up to that time the bor- 
royer was regarded as under neces4ty taking away his freedom, and 
not of equal guilt with the lender. Accordingly, i t  was provided that 
the usurious contract should be void and the whole amount forfeited, 
and the lender be subject to pay double the whole amount if he received 
the usurious excess, in a q u i  t a m  action. Rev. Code, Chap. 114. 

By Laws 1865-'66, Ch. 24, the Legislature, giving expression to the 
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popular will on this subject, repealed the 114th chapter of the Rev. 
Code, and in  lieu thereof enacted in  substance that six per cent should 
be the legal rate of interest, with liberty to stipulate on a loan of money, 
but on no other consideration, for a rate so high as eight per cent, pro- 
vided the rato and consideration were expressed in the obligation, with 
a declaration of validity to the contract under any circumstances as to 
the principal money lent, and without any forfeiture except of the 
ciitire interest on plea of the borrower, in case of an agreement to take 
more tlian six per cent where no rate was named, or more tban eight 
where the rate is named. 

Obviously by this enactment a new theory was introduced, and now 
the view obtained that ir~oney, like an article of property o r  merchan- 
dise, ought to be regulated by the market, and the borrower be at  liberty 
to pay for the loan of money on his own estimate of advantage and 
benefit to himself therefrom, without interference of law furlher than to 
fix a rate beyond which interest should not be recoverable in the Courts, 
and to provide a defense against its collection if the borrower, in 
the exercise of his option, choose to interpose the plea of usury. (148) 
Accordingly, under this statute, the contract tainted with usury 
and formerly held void, is now valid in any and every event for the prin- 
cipal. A11 penalty for receiving usurious interest recoverable by the 
party aggrieved, or anyone who would sue for the same, is  taken away, 
and a mere privilege of defense personal to the borrower is provided 
for, limited to a forfeit.ure of the entire interest on the note or obliga- 
tion; and to the end that the defense may be ample and complete, if the 
borrower in  his discretion should resort to it, he is authorized to examine 
the lender as a witness. 

From these terms of the statute, the statutory remedy provided for 
the borrower extends merely to the defeat of the interest on the note 
or obligation unpaid, and does not embrace any remedy as to the interest 
already paid; and it seems to us that in the view of the Legislature the 
borrower was no longer to be regarded as under such necessity as to take 
away his free will, but as being competent to act freely, and that there- 
fore if he paid what he need not have paid, he should be barred by this 
act, and not have remedy to recover it back on the ground of his having 
paid i t  willingly and freely. I f  it was intended that the usurious excess 
paid should be recovered back, why was not a remedy therefor furnished 
as is tho old law, Eev. Code, Ch. 114, and as provided for in  a remedy 
prescribed for the recovery of double the amount of interest so paid in 
the act of 1876-'77, Ch. 91 ? 

3. This, our construction of the act of 1865-'66, as to the nonexistence 
of a remedy to recover usurious interest paid, derives support and con- 
firmation in  our view from the course and terms of the Legislature on 
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this subject since: The act of 1874-'75, Ch. 84, re-enacts the invalidity 
of all contracts tainted with usury on plea of the borrower, and a for- 

fe ih re  of double tho amount lent to anyone who will sue for the 
(149) same, and the act of 1876-'77, the one now in  force, re-adopts 

the law of 1865-'66, with a forfeiture of the interest unpaid, and 
a remedy given to the party for double the amount of all the interest 
paid; and the provision of a remedy in those two statutes extending to 
usurious interest paid amounts to a legislative construction that no 
such remedy existed for usury paid under the act of 1865-'66. The 
interest paid in  the case under consideration was all paid, and the note 
now in suit was given, during the time that the act of 1865-'66 was in 
force. 

4. Applying these views, let us see what is the result. The answer 
avers the loan originally to have been $400, and interest paid in rc- 
newals to A. W. Steele & Co., and since to the plaintiff, in all amounting 
to $321.60, which was applied to the inter& and the overplus to the 
principal, so that on the day the note now in suit was given, the principal 
was reduced from $400 to 93355; and i t  then shows forth that the present 
note was executed on 4 March, 1875, in the interval between the passage 
of the act of 1874-'75 and the day named for its going into effect; and 
the demurrer admitting these facts, in point of law, the conclusion is, 
that payment of interest having been made freely and willingly, and 
located and applied to the interest as such, and in the settlement with 
the plaintiff again recognized as payments on the interest, and in  small 
part on the principal at  the giving of the note now sued on, the defend- 
ants have not tho right to recover therefor and be allowed the same by 
way of counterclaim and set-off against the plaintiff's demand. 

We therefore hold that his Honor was not in error in sustaining the 
demurrer and holding that defendants were not entitled to a counter- 
claim or set-off for usurious interest paid anterior to the execution of 
the note in suit under the act of 1865-'66. 

Cited: Cobb v. Morgan, 83 N.  C., 213; Webb v. Bishop, 101 N.  C., 
102; Moore v. Reaman, 112 N.  C., 561; Ward v. Suqg, 113 N. C., 493, 
497. 
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JAMES S. GRANT v. W. H. MORRIS & SONS. (I50) 
Questions of Law and Fact-Usury-Interest. 

1. What constitutes usury is a question of law, to be determined by the court 
when the facts are not in dispute. 

2. In the absence of a special contract as to the rate of interest, only six per 
cent is collectible on a debt incurred on the 6th of March, 1876. 

3. The Act of 1876-'77, ch. 91, sec. 3, which makes it a forfeiture of all in- 
terests to exact or charge usurious rates, does not apply to contracts 
entered into before its passage. 

4. The mere entry on account and subsequent presentation of an usurious 
claim is not a "charging" within the meaning of that statute. 

I APPEAL a t  Fall  Term, 1878, of NOX~HAMPTON, from Seymour, J. 
This action was commenced before a Justice of the Peace to recover 

the sum of one hundred and seventy-six dollars and twenty-five cents, 
and the defendants offered to set up a bond executed by plaintiff (and 
embodied in  thc opinion of this Court) as a counter-claim, and the 
plaintiff replied that said bond was void, for that on all the sums of 
money furnished under it, the defendants had rescrved and taken more 
than eight per cent interest. Upon thc heariiig before the Justice of 
the Peace, judgment was rendered in accordance with the plaintiff's de- 
mand, and the defendants appealed to the Superior Court, where the . case was submitted to a jury, who returned a verdict in favor of the 
plaintiff for eleven dollars and costs, from which the plaintiff appealed, 
and claimed a judgment for a greater amount, as demanded in  the two 
actions originally brought (and consolidated by order of the Judge). 
On the trial, the plaintiff tendered the following issue: "Did defend- 
ants knowingly and corruptly take or receive interest on the money and 
supplies, or either, which they furnished plaintiff under the contract of 
6 March, 1876, a t  a rate greater than eight per cent per annum? 
I f  so, what rate?" The Court refused to submit the issue to (151) 
the jury, for the reason that inasmuch as the statement of the  
account showing the excessive charge of interest was not rendered or 
furnished plaintiff until after the repeal of Chapter 86, Acts of 1874-'75, 
to wit, on the 21 March, 1877, the Court would hold that the plea of 
usury could not avail to defeat a recovery on that account. The plain- 
tiff excepted. There being no dispute as to the items in  the account, the 
Court instructed the jury to take one from the other, allowing defend- 
ants interest a t  eight per cent, and render a verdict for the balance. I t  
was agreed that the Clerk might make the calculation, and i n  so doing a 
balance of eleven dollars was found to be due the plaintiff; judgment 
accordingly, and appeal by plaintiff. 

Messrs. R. B. Peebles and W. H .  Day for plaintiff. 
Messrs. Mullen & Moore and W. W.  Peehles for defendants. 
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SMITH, C. J. On 6 March, 1876, the plaintiff entered into a cove- 
nant with the defendants in these words : 

"$250. On 1 January, 1877, with interest from 6 March, 1876, at 
the rate of eight per cent, I promise to pay to W. H. Morris & Sons the 
sun1 of two hundred and fifty dollars, for advances to be made by them 
to me in  money and supplies from now till the maturity of this bond. 
The interest at  said rate is to attach at the time or times the said ad- 
vances shall be made. Witness my hand and seal, this 6 March, 1876. 
J. S. Grant (Seal). Witness, W. W. Peebles." 

Between 13 March and 28 November of that year, advances were 
made by the defendants in  money and goods to the amount of $366.90, 

a detailed account of which was rendered to the plaintiff on the 
(152) 21  'March, 1877, and payment demanded. There is an item 

therein charged of that date for interest of $38.43, making an 
aggregate of $405.33. By computation i t  appears that interest is 
charged on the several items from their respective dates at the rate of 
twelve per cent. There was no controversy about tho account except a 
small sum charged for con~missions,.not necessary to be noticed. The 
plaintiff objected to the charge of interest as excessive, and offered to 
settle if that was corrected, which the defendants refused, and thereupon 

, proceeded to sell certain property of the plaintiff which had been con- 
veyed to secure the advances, and brought the sum of sixty-nine dollars. 

Tho plaintiff proposed to submit to the jury an issue involving the 
question of usury,which the Court refused, and instructed the jury to 
allow the defendants interest a t  the rate of eight per cent on the items 
from the date of each, and the parties consenting that the computation 
should be made by the Clerk, a verdict was entered in  favor of the 
plaintiff for eleven dollars, the balance due according to his calculation. 

The plaintifl excepts to the refusal of the Court to submit an issue as 
to the alleged usury, which he contends the jury were authorized to find 
upon the evidenre had been charged and taken by the defendants. 

1. I n  our opinion there is no error in this ruling. What constitutes 
usury is a question of law upon facts admitted or found. The facts in 
this case were not in dispute, and there was no occasion to ask for any 
finding by the jury. 

The Inw regulating interest in forcc at  the time the agreement was 
entered into is as follows : 

"The legal rate of interest shall be six per cent per annum for such 
time as interest may accrue, and no more: Provided, however, that 

upon special contract in  writing, signed by the party to be 
(153) charged therewith, or his agent, so .great a rate as eight per cent 

may be allowed." Laws 1874-'75, Ch. 84, Sec. 1. 
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The defendants were, therefore, authmized to charge and collect 
interest on these advances at the stipulated rate, up to the limit of $250; 
and in the absence of any conventional interest, a t  Ihe rate prescribed 
by law on the excess. It was erroneous to allow the higher rate on the 
excess, and the counter-claim of the defendants should be reduced by the 
sum of the difference in those rates, whereby the balance due tho plain- 
tiff will be correspondingly increased. 

2. We may not fully understand the ruling of the Court, as sct out 
in  the record, that the defense of usury against the counter-claim was 
not open to the plaintiff, because the claim for usurious interest was not 
preferred until after the repeal of the act of 22 February, 1875, and 
was not consequently subject to its condemnation. There are no facts 
stated upon which any claim to the forfeitures given in that act can be 
based, inasnluch as no unlawful interest has bee~n paid by tho plaintiff 
or received by the defendants, and no usurious stipulation is found in 
the contract itself. The defendants have not by the sale of the con- 
veyed property, or otherwise, colleci,ed or taken as much as they were 
legally entitled to. Usury consists in taking more than the law allows, 
specifically for forbearance and giving time, or in excess of what is 
legally due, neither of which have the defendnuts done. 

3. I t  is, however, suggested that the making the usurious charge 
inserted in  tho account, and the insisting on its payment, is an act fall- 
ing within tho denunciation of the superseding statute of 12 Feb., 1877, 
which, after repealing the former act and reenacting the first section in 
the very words, declares: "That the taking, receiving, reserving or 
charging a rate of intcrost greater than is allowed by the preceding 
section, when knowingly done, shall be deemed a forfeiture of the entire 
interest which the note or other evidence of debt carries with it, 
or which has been agreed to be paid thereon." Laws 1876-77, (154) 
Chap. 91, Sec. 3. 

Aside from the objection that the terms of the contract are controlled 
by the then existing law and can not be modified or changed by subse- 
quent legislation, we do not think the mere entry of a usurious claim 
upon the account as either "a taking, receiving, reserving or charging," 
within the meaning of the amending act. Thesc words imply some- 
thing more to be done, to the loss or detriment of the debtor, than the 
mere presentation of an illegal claim which is neither recognized nor 
paid. 

The plaintiff will have judgment according to this opinion, and re- 
cover his costs. 

PER CURISM. Modified and Affirmed. 

C i t ~ d :  Gom v. Lewis, 109 N. C., 540; Churchill v. Turnage, 122 N .  
C.,  431. 121 
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THOMAS JONES, Admr., and others v. A. M. F. CAMERON and another. 

Injunction-Proceeding for  Partition-Ir~fant Parties. 

Tlie affidavit upon which an injunction was asked alleged in substance that 
one J. T. died, leaving several children, and that,  upon partition of his 
land in 1864, the share of his daughter E. was charged with $2,114.25 
for equality of division, payable to E. J., another daughter; that  several 
payments in reduction of said charge were made to said E. J., who 
afterwards became insolvent that in  1877, after the death of E., i t  was 
adjudged in said causc that  the share of E. be sold for the balance due 
E. J.;  that said E. left surviving her a husband and an infant son, now 
parties defendant; that  a proceeding had been pending for six years 
in  the probate court in which the administrator of J. T. sought to 
sell his land for assets; Held, 

(1 )  That as  to the payments in  reduction of the charge, it appearing 
that  they were made beforc the rendition of the judgment, the defend- 
ants had a day in court to avail themselves of them, and failing to do 

(155) so, they were not entitled to injunctive relief against the consequences 
of their own laches. 

( 2 )  That the law (Bat. Rev., ch. 84, sec. 9 )  which provides that  when 
the share of an infant party to partition proceedings i s  charged with 
any sum for equality of division, the same shall not be payable until 
such minor arrives a t  majority, has no application to the facts of this 
ease, as  the dividend charged did not fall to the infant defendant, but 
to his mother, and he took a s  her heir. 

( 3 )  That with reference to the apprehended danger from the proceedings 
to sell for assets, i t  should be made to appear that proceedings so long 
pending without decisive action were bona fide, and that the land would 
probably have to be sold before an injunction would be authorized. 

MOTION for an injunction, heard at Chambers in Kinston, on 28 
October, 1878, before McKoy, J. 

The action in which this mot,ion was made is pending 'in GBEENE 
Superior Court. The facts aro stated in the opinion. The motion 
was granted restraining the plaintiffs from selling the lands mentioned 
in the pleadings, and from this jud,gnent the plaintiffs appealed. 

(156) Mr. H. F. Grain-ger for plaintiffs. 
No counsel in this Court for defendants. 

DILLARD, J. At the death of John Turnage, he left a number of chil- 
' 

dren, and in 186% partition was made of his lauds arld the share assigned 
to Eliza, one of his daughters, who intermarried with A. M. F. Cameron, 
was charged with $2,114.25, to be paid to Elizabeth, another daughter, 
wife of Aligood Jones, for equality of parttition. Eliza, the owner of . 
the share charged, dicd, leaving John Cameron her only heir, and her 
husband, A. %I. F. Camoron, her sumiving. 

The sun1 charged on Eliza's share not having bcen paid, this action 
was brouglit to Spring Term, 1875, against the defendants, the 2iusband 
and heir of Eliza, to enforce the charge, and have the money raised out 
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of the lands assigned to Eliza; and it was so proceeded in that at  Spring 
Term, 1877, the scaled value of the sum charged was fixed at  $500, and 
i t  was adjudged that the share of land assigned to Eliza be sold for its 
payment, and a commissioner for that purpose was appointed. 

Afterwards, when the commissioner appoint4 to sell the land had 
advertised, and was about to sell, the defendant applied to his Honor, 
Judge McKoy, by motion in  the cause supported by affidavits, for an 
injunction to restrain thc sale, and on the hearing, after rule to show 
cause on the plaintiff's, the injunction was granted as prayed for, and 
from this order the appeal is takcn. 

Upon consideration of the grounds on which the injunction was 
asked, and the matters alleged and proved by the affidavits used before 
his Ilonor, and sent up with the case of appeal, we are of  pinion that 
the defendants were not entitled to tlie' injunction, and that the order 
granting tho same was improvidently awarded. 

I t  is settled that a cause is pending until the judgment is fully 
executed, and while it is so pending a defendant aggrieved (157) 
thereby may obtain the relief he may be entitled to against tho 
Judgment on application to the Court in which i t  exists by a motion in 
the cause, and generally the Court will grant a supersedeas or other 
order arresting proceedings until the matter of grievance can be heard. 
Chambers 11. Penland, 78 N. C., 53, and C. C. P., Secs. 188 to 196. 

But  it does not follow as a matter of course to arrest the execution of 
a judgraent establishing prima facie tlie right of the adverse party, 
merely because i t  is askcd, but it is necessary that the party asking a 
modification of t,he judgment, or other relief against it, shall allege facts 
legally sufficient to constitute the right and make such proof as to afford 
probable cause to believe that the party will be able to establish his right 
to the relief askcd a t  the hearing. High on Injunctions, Secs. 4, 44 and 
261; Jarmnn v. Raunders, 64 N. C., 367. 

I n  this case.tho injunction is asked on sevcral grounds, lst, for that 
several sums had been paid on the sun1 charged on the share of Eliza, in  
whose right the defendants claim, for which they claim to be entitled to 
a. credit; 2d, for that the defendant John Camoron is an infant, and 
that by express provision of the statute, Bat. Rev., Chap. 84, See. 9, the 
right to enforce the lien is postponed in  the case of infants until their 
majority; 3d, for that a petition is pending, and has been for six yearq, 
in the name of the administrator of John Turnage, to sell the lands 
partitioned for the payment of debts, and that a sale p ending that 
petition be attended with a sacrifice of the property and irreparable 
loss to the defendants, as Elizabeth Jones, to whom payments have been 
made, is insolvent and unable voluntarily, or by compulsion, to repay 
the sums paid in  part of the charge. 

123 ' 
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Considering the grounds alleged on the affidavits of defendants' 
claim, without regard to the counter affidavits on the part of the 

(158) plaintiffs, the defendants were not entitled, as i t  seems to us, 
under the principles above enunciated regulating relief againsi 

judgment, to the order of injunction granted by his 1Ionor. 
As to the payments made for which credit is asked, i t  appears, giving 

full credit to the affidavit of defendants, they were all made before the 
rendition of the judgment at  Spring Term, 1877, and that defendants 
had a day in Court to avail of them, and failed to make claim, without 
any snmcient excuse for the failure. And in such case of laches, the 
rule is not to interrupt or arrest proceedings for the enforcement of the 
jud,ment. High on Injunctions, Sec. 97. 

As to the ground of interference allege~d, in that the defendant John 
Cameron is an infant, and no execution may be issued for the sum 
charged until his full age (as per Bat. Rev., Chap. 84, See. 9 ) ,  the 
answer is. that the dividend chargeld did not fall to him, but to his 
mother, at the partition in 1883, among the heirs of John Turnage, and 
from her i t  descended to him as her only heir, and therefore the restric- 
tion claimed in the terms of the act did not extend to defendant John 
Cameron, who takes as heir to his mother Eliza, and not as heir to 
John Tiimage. 

As to the ground to arrest the sale under the judgment claimed to 
consist in the fact of the pendency of a petition in  the Probate Court by 
the administrator of John Turnage for license to sell the lands descended 
and heretofore parcelled out among the heirs, and in irreparable dam- 
age consequent on a sale of the land pending that petition; it appears as 
a fact from defendants' afidavit that partition was made in 1863, fifteen 
or sixteen years ago, and that the petition for license to sell has been 
pending in  the Probate Court for six years or more. The defandants, 

, one the husband and interested as tenant by the curtesy, and the other 
a son and heir to Eliza Cameron, who was an heir to John Turnage, 

are to be taken as standing in  such relation to the estate in which 
(159) they are interested, as to know whether there was any or no per- 

sonal assets, whethar any and what the amount of debts unpaid, 
what the prospect of a decree of sale in the Probate Court, apd for 
what amount, and wherefore the delay to sell and pay the debts ever 

I 
since the death of Turnage in 1863, and specially the delay to speed the 
priding petsition for license now pending, and which has been standing 
for the last six years in the Probate Court. 

I n  these respects i t  was incumbent on defendants in their affidavits to 
give information. The great length of time elapsed since tho death of 

I Turnage, and the delay to procure a license to sell the land and pay the 
d & , s ,  is so much out of the usual course of administration as to create a 

I 
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suspicion that no creditors are in  existence, and that the potition to sell 
is not begun and proceeded with in good faith; and it seems to us the 
defendants were not entitled to have bad any more favorable view taken 
by his Honor of their application for the'injunction. 

I n  the opinion of this Court, therefore, the defendants, upon the case 
made by their affidavits, were not entitled to any injunction; or if so en- 
titled, not an  injunction by motion in the cause made to depend on the 
prosecution of the petition to sell for assets pending i n  the Probate 
Court, over which the Superior Court had no control, and which might 
bo allowed to hang for a long time. 

The judgment granting the injunction is 

Reversed. 

Cited: Powell v. Wentherington, 124 N. C.: 41. 

P. B. CLIFTON v. JAMES C. WYNNE. 
(160) 

Attorney's T a x  Fee-Ficto Juris. 

1. The proceedings'of a court are  in fieri until the close of the term, and hence 
the Act of 1 4  February, 1879, ch. 41, a'hich abolishes the tax fee of 
attorneys in civil cases to be thereafter determined applies to all cases 
decided a t  January Term, 1879, of the Supreme Court. 

2. The fiction of law by which all the days of a term are  condensed into one, 
and that  the first is intended to promote and not to evade justice, and 
can not avail to defeat the clearly-expressed legislative will. 

h$o~Iom by defendant to retax costs, heard at  June  Term, 1879, of the 
Supreme Court. 

The question preseuted is whether the act of 1879, Chap. 41, abolish- 
ing the tax fee of attorneys in civil suits, prevents the Clerks from 
taxing such fees in  cases heard at January Term, 1879, of this Court, 
after the date of the ratification of said act. See same case, 80 N. C., 
145. 

Messrs. C. M .  Cooke and A. W. Tourgee for plaintiff. (161) 
Messrs. Lalois & &mng for defe~dant.  

SMITH, C. J. The General Assembly, at its late session, passed an 
act "to abolish the tax fees of attorneys charged in bills of.costs in civil 
suits," which was ratified and took effcct on 14 February, 1819. Laws 
1879, Oh. 41. 

The first section enacts "that Clerks of the Supreme and Superior 
Courts shall not include or chargc in any bill of costs any atttorney's 
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fee in any civil suit hereafter determined in any Court of the State, 
and that all laws or parts of laws coming in conflict and within the 
meaning and purview of this act be and they are hereby repealed." 

The defendant's counsel moved to have the fee taxed by the Clerk 
1 for the use of the relator's counscl stricken from the bill of costs. and 

thus the qucstion is raised whether the act applies to causes depending 
in this Court and disposed of a t  the last term, which began on the first 
Monday in January and ended in April. 

The act, in direct terms, forbids thc taxation of "an attorney's fce in 
any civil suit" thereafter determined, and obviously includes the present 

1 case unless it is exempted under the rule or fictioii which assigns to the ~ first day all ihe business of the entire session of a Court, and hence con- 
siders the cause to have been determined before the law was passed. 

Thc rule may be more accurately stated as condensing' all the 
(162) days of a Assion into a single day, and that the first, whenever 

the rights and interest of suitors are to be affected. I t  is also an 
* established rule of the Court that all matters depending before it, and its 

action upon them, are in f ie r i ,  undetermined, until its close, and mean- 
while under its control. No cause is, properly speaking, finally dis- 
posed of, put an end to, or, in the words of the act, deterniined, until 
the end of the term, and the'n the action of the Court is referred to its 
commencement to avoid unseemly controversy for priority or advantage 
among suitors whose cases wcre actcd on at  different periods of the scs- 
&on. But a fiction adopted for convenience and to promote the ends 
of justice, will not be allowed to defeat thc substantial rights of others, 
nor to obstruct the clear expression of the legislative will. "The Court 
will not endure," says Lord Mansfield in  J O ~ I L S O Y L  v. Xmith, 2 Burr., 
950, 963, 1 Wm. Black, 207, 215, "that a mere form or fiction of law, 
introduced for the sake of justice, should work a wrong, contrary to the 
real truth and substance of the thing." 

The extent to which the fiction has been carried in  this State will be 
seen in the cases cited by counsel in the argument. Parley v. Lea, 20 
N .  C., 307; Weeks v. Weeks, 40 N.  C., 111; Fovst v. Trice, 53 N .  C., 
490, 

The subject was considered by this Court at June Term, 1869, when 
framing ruks of practice, and the absurdity of applying the rule to 
cases of appeal from a Superior Court, whose term hogan after that of 
the Supreme Court, was so manifest that i t  was repudiated, and the case 
of Farley v. Lea overruled upon the authority of the well-considered 
case of Whitalcer v. Wisbey, 74 E. C. L., 44; Rules of Court, 63 N.  C., 
667, Rule 9, note. The facts in that case are these: The goods, the 
subject of the action, were claimed by the plaintiffs under a bona fide 
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assignment made on 20 March, 1851, and by the defendant under a for- 
feiture incurred by the assignor, Thomas Whitaker, for the crime of 
arson, of which he was convicted before the assizes on the 22d 
of the month, the fourth day after the session began. It was (163) 
insisted that the title under the forfeiture by relation accrued on 
19 March, and displaced the assignment. The defense was not allowed, 
and the plaintiff had judgment. MATJLE, J., quoting and approving the 
words of the Court in Wrangharn v. li-usey, 3 TFTils., 274, says: "By 
fiction of law, the whole term, the whole time of the assizes, and the 
whole session of Parliament may be, and sometimes are, considered a3 
one day, yet the matter of fact shall overturn the fiction in  order to do 
justice between the parties." 

The decision in  Farley v. Lea was but an application of a rule of law, 
and not a fiction which gives to an execution a lien on the property of a 
debtor from its teste, which is always the beginning of the term, so as 
to defeat any intermning disposition of the property by the debtor to 
the prejudice of the creditor. 

The principle to be extracted from TVhitulccr v. IVisbey is that rights 
and interests intermediately acquired are not displaced by the fiction, 
and that the one on which the Court in fact rendered its judgment may 
be inquired into in deciding upon the preferences among contesting 
claimants. 

Many embarrassments must be encountered in  the attempt to enforce 
the rigid rule of relation. Suppose the offense to have been committed 
and the criminal indicted, tried and convicted on some day or days 
during the term, is it a legal intendment that the trial was before the 
criminal act itself? or if the statute creating the offense is repealed after 
the term begins, will the Court, upon the theory of relation, proceed to 
try and punish in disregard of the repealing act? or would not a com- 
promise or payment, under like circumstances, be recognized as putting 
a n  end to the action, if brought forward before the term expires? In  
these and similar cases which may be supposed, the application of the 
fiction would be wholly inadmissible; and if so in regard to private 
interests merely, much more must i t  be our duty, in giving effect to a 
public statute, to ascertain the facts upon which it is to operate. 
But aside from all this wc put our decision upon the distinct (164) 
ground that none of the causes decided at  the January Term 
were determined, in the sense of the statute until its close in April, and 
hence its prohibition extends to them all, as m7ell those in  which 
opinions htld been filed as those in which they had not been, at the date 
when the act went into effect. This is the clear intent of the General 
Assembly, and the plain meaning conveyed in the statute. Of its policy 
we are not called on to speak, the office of the Court being to expound 
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the law and enforce its command. The motion is allowed, and the bill 
of costs will be corrected accordingly. 

PER CURIAM. Motion Allowed. 

Cited: Wcbber c. Webber, 83 N.  C., 281; Worthy v. Brady, 9 1  N .  
C., 266; Turrentine v. R. R., 92 N. C., 644; Davison v. Land Co., 120 . 

N. C., 260; McKinney u. Xheet, 165 N. C., 517. 

W. A. ROGERS, Executor, v. ROBERT McKENZIE and others. 

Attorney-Power to Receipt for Client. 

1. I t  is  competent to the plaintiff's attorney of record to  receive payment of a 
judgment and discharge the defendant. 

2. Plaintiff's counsel, without the client's actual knowledge, associated with 
himself another attorney, and marked the latter's name upon the 
docket. The cause was in  litigation for about seven years, during 
which time both attorneys participated equally i n  i ts  conduct: Held, 
that  the plaintiff was bound by the receipt of the associate attorney 
given in discharge of the final judgment. 

MOTION in the cause, heard at  June Term, 1879. 
I t  was agreed that the Clerk of this Court should ascertain 

(165) and report whether William McT,. McKay was one of the attor- 
neys of the plaintiff, and as such received from defendant the 

sum of two hundred and eighty dollars upon a judgment heretofore 
recovered, the amount of which has been paid to plaintiff, except said 
sum which the Clerk was directed to retain until the determination of 
the question raised by the motion of defendant. 

The Clerk accordingly submitted a report stating that it appeared 
from the statements of the Clerk of the Superior Court of Robeson, 
under his seal of office, that the name of Mr. McKay, "in his own proper 
handwriting," as one of the attorneys for plaintiff, appears upon the 
docket of said Court at  Fall  Term, 1875, and also at  Fall Term, 1876, 
and that the decree in the case is in his handwriting; but that there was 
no direct evidence contained in  the agdavits submitted by the parties 
that he was employed by the plaintiff; the evidence of the plaintiff was 
positive that he never employed Mr. McKay in  this case, and that Mr. 
N. A. McLean was his sole coulisel therein; the evidence of Mr. Mc- 
Lean was that he asked Mr. McKag to appear with him generally in his 
cases in  the Supreme Court; this case came to the Supreme Court at  
January Term, 1871, and was decided, and the names of both the gen- 
tlemen appear as counsel for plaintiff upon the Clerk's docket, and are 
published i n  the Reports-65 N. C., 218; the case came to the Supreme 
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Court again at June Term, 1875, and was continued until June Tcrm, 
1876, when a final decree was entered, and the said names appear as 
counsel for plaintiff on the docket in the handwriting of Mr. Mchan. 
The Clerk, therefore, finds that there is no direct or positive testimony 
that Mr. McKay was ever employed in the case by the plaintiff himself, 
either in this Court 01- in the Court below, but that i t  fully appears that 
he was associate counsel for the plaintiff, and of record in both 
Courts. The main facts are stated in the opinion of this court. (166) 

Messrs. Hinsdale  & De,oereux for plaintiff. 
Messrs.  B a t t l e  & X o r d e c a i  and A. Rowland for defendants. 

SMITH, C. J. At June Term, 1876, of this Court the plaintiff (167) . 
recovered judgment against the defendants for the sum of $462.39, 
whereof $270.56 was principal money and bore interest from 1 April, 
1875. I n  June, 1876, the defendant paid to W. McL. McKay, an attorney 
marked on the record for the plaintiff, the sum of $30, and in October 
following the further sum of $260, upon the said debt. Under execution 
subsequently issuing, on which no credit was endorsed or mentioned, the 
defendant, on the first day of Ikember,  1877, paid to the Sheriff of 
Robeson County the amount of the judgment, to wit, $516.68, and took 
his receipt therefor in full of debt, interest and costs. 

The funds being paid into Court, the sum of $280 was directed to be 
retained to await the result of a motion of defendant's counsel that that 
sum be returned to him, and the residue paid to the plaintiff. The 
plaintiff claims thc money, notwithstanding the payment to Mr. McKay, 
on the ground that he was not the plaintiff's attorney, and was without 
authority to represent him in the case, or to collect the money. At 
January Term, 1878, the matter was referred to the Clerk, with direc- 
tions to "ascertain and report whether W. McL. McKay was one of the 
attorneys of the plaintiff," and as such collected the sum of $280 from 
the defendant. At the present term the report is made, accompanied by 
thc evidence taken, from which it appears as follows: The name of 
Mr. McIKay, associated with that of Mr. N. A. Mclkan, is entered as 
plaintiff's attorney in the case, at  Fall Term, 1869, of tthe Su- 
perior Court, the action having been brought by Mr. McLearr in (168) 
the spring of 1868, and has so remained during the progress of 
the cause until its final determination. The judgment entered at Spring 
Term, 1875, was drawn by ?lim and signed by the presiding judge. 

The cause was twice brought to this Court on defendant's appeal, 
first to January Term, 1871, when a new trial was ordered, and again to 
June Term, 1875, and i t  was continued until June Term, 1876, when 
final judgment was recovered by the plaintiff. The appearance of both 
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the attorneys is entered on the docket of this Court in both appeals, and 
on the last appeal is in the writing of Mr. 'McLean, and both partici- 
pated in the prosecution of the cause. There is no direct evidence of 
the employment of Mr. XcKay, and the plaintiff testifies positively that 
he did hot retain him, nor assent to his appearing as an  attorney in the 
cause, until after his collection of part of the money from the defend- 
ant. Mr. McKay died before any action on the part of plaintiff repu- 
diating his authority to act with Mr. McLean, and we have conse- 
quently no statement from him in  regard to the matter. 

Although, as Mr. McEay's personal representative is not a party to 
this proceeding, the testimony of the plaintiff as to transactions with 
the deceased may not be incompetent under the rules of evidence to 
prove matters transpiring between him and the deceased, yet the rela- 
tior~s of the deceased to the pending motion are so nearly like those of a 
party that the evidence should be accepted with great caution and care- 
fully weighed. 

But assuming the,  facts to be as the plaintiff deposes, the question 
arises, can the plaintiff, under the circumstances, be now heard to dis- 
avow the authority of his attorney of record. who has been openly such 
for seven years, in  both Courts, participabting actively with associate in 
managing the action and promoting the plaintiff's interests, and to re- 
quire the defendant, acting upon the apparent authority, to pay the 

money a second time? The plaintiff has had the benefit of the 
(169) attorney's services in  securing the money now claimed, has hever 

been present a t  a Court when the cause was for trial, committing 
its conduct cntirely to his admitted attorney, Mr. McLean; can this in- 
difference and neglect to inform himself during this long period of 
what was going on, thereby assuring the defendant's confidence in thc 
authority of both attorneys, as recognized by the Courts, be allowed to 
subject the defendant to a double payment? The proposition finds no 
support in reason or authority. Thc loss should fall not upon him who 
has bcen without fault or blame, and who has throughout acted in entire 
good faith, but up.on the plaintiff, by whose negligence it has been caused. 
This is a sound rule of law, and the dictate of justice. While we attach 
no blame to Nr. M c h a n  for his failure to communicate to his client the 
fact that his associate was assisting him in the management of the 
case, yet his knowledge must in its legal consequences be imputed to the 
plaintiff, as if actually possessed by him. Surely the defendant had 
suficient reason to believe, and to act upon the belief, that Mr. McKay 
had full a~rd  ample authority to represent the plaintiff, and to exercise 
such power as is incident to his relation as an attorney in  the cause. I t  
would be a gross wrong now to permit the plaintiff to repudiate and 
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disown that authority to the prejudice of the defendant, and for his own 
advantage. 

These views seem to be warranted by the authorities to which we have 
been referred by the defendant's counsel: "When a respectable and re- 
sponsible attorney appears for a party," say the Court in Denton  v. 
Noyes ,  6 John., 296, "the Court will not, ordinarily, inquire into the 
fact whether he was authorized br not.)) 

Again, it is said that "where no circumstances are shown calculated to 
raise a suspicion of fraud, or of an attempt to impose upon a 
party: or to abuse or pervert the process of the Court, even the (170) 
mere fact of authority will not be questioned." Mexico v .  D e  
B r a n g o i ~ ,  5 Duer., 643. 

The attempt of the defendant to qliestion the authority of the attorney 
for the plaintiff in bringing the suit was also unavailing. I t  is the 
course of the K. B., said HOT,T, C. J. ( 1  Salk., 86)) "when an attorney 
takes upon himself to appcar, t o  look n o  further, bu t  t o  proceed as if 
t h e  at torney had s u $ c i ~ n t  au tho i i t y ,  and to leave the party to his action 
against him." baclison v. S tewar t ,  6 John., 3. 

Chancellor WALW~RTH says, in  Amer .  Im. Co.  v. Oakley, 9 Paige, 
496 : "As a general rule, when a suit is commenced or defended, or any 
other proceeding is had therein, by one of the rrgularly licensed solicit- 
ors,  i t  is not the practice of the Court to inqmire into his authori ty  to 
appear for his supposed client." See, also, Weeks on Attorneys, Secs. 
198, 199. 

A further citation of cases wonld scem needless, for if the existence 
of ample authority to act is assumed from the appearance of the attorney 
with the sanction of the Courts (and ordinarily i t  could not be ques- 
tioned). a11 the results must follow as if actual authority had bwn con- 
ferred, and among them the rightfulness of the defendant's payment. 
I t  was not denied in the argument that an attorney of record may rc- 
ceive payment partially or in  full of the jnd,ment recovered for his 
principal, and if it were, the adjudications in support of the proposition 
are abundant. Weeks on Att,orneys, See. 232, and cases there cited. 
The right is recognized also in  N o y e  11. Cogdell, 69 N.  C., 93, and in 
h?orris v. Grier, 76 N .  C., 410. 

We have been furnished in  the brief of defendant's counsel with 
several cases wherein a party, prejudiced by the uilauthorized act of an 
attorney, has been permitted to deny and disprove his assumed au- 
thority to appear; but upon examination they will be found to be cases 
in which relief was sought against a judgment or. some unfavorable 
action of the Court consequent on such appearance, cither in 
Fringing thc suit or instituting the proceeding without warrant to (171) 
do so, or in defending it when process had not been served and 

131 



I N  T H E  SUPREME COURT. [gl 

the defendant had no notice. Thus the conclusiveness of the jud,gment 
was strongly affirmed in Xkurnwmj v. Xtellmnn, 6 Wend., 453, and in 
Hcss v. Cole, 3 Zab. (N. J.), with two qualifications only. First, if it 
appear by the record that the defendant was not served with process, 
and did not appear in person or by attorney, snch judgment is void. 
Secondly, if it appear by the rccord that the defendant appeared by 
attorney, the defendant may disprove the authority of such attorney 
to appear for him. See, also, Bayley v. Buclcland, 1 Wels., IIurl. & 
Gordon, 1, and the note appended. 

The case before us is not within the principle thus declared. The 
plaintiff does not complain of what has been done in the conduct of the 
cause, nor propose to disturb the judgmmt of the Court. H e  seeks to 
repudiate the subsequent act of oiie of his counsel in  reducing into his 
possession a part of the fruits of his professional labor and skill, because 
it has not been faithfully accounted for. There is imputed to the de- 
fendant no misconduct or bad faith in the premises. The plaintiff, and 
not the defendant, ought to bear the loss. The money improperly col- 
lected a second time, and now in the Clerk's office, must be returned 
io the defendant. The referee is allowed fifteen dollars for his services, 
which, with the other costs of the motion and reference must be paid by 
the plaintiff, and i t  is so ordered. 

PER CURIAM. Motion Allowed. 

Cited: Isler v. Murphy; 83 N. C., 219; England v. Garner, 90 N. 
C., 201 ; Branch v. Wdlcer, 82 N. C., 911 ; Coor o. Smith, 107 N. C., 431; 
Lewis v. Blue, 110 N. C., 423; Harrell v. R. IZ., 144 N. C., 544; Bank 
v. Peregoy, 147 N. C., 295; Nezclcirlc v. Stevens, 152 N. C., 502. 

(172) S. EGERTON v. 6. W. LOGAN. 

Attorney and Client-Presumptive Fraud-Statute of Limitations. 

1. The relation of attorney and client is one of a fiduciary character, and 
gives rise to a presumption of fraud when the former, in dealing with 
the latter, obtains an advantage. 

2. Defendant, an attorney, purchased of his client (the plaintiff) several 
notes against an estate at a sum greatly less than their face value, 
stating to the plaintiff that i f  he collected in full, he would "do what 
was right." Thereafter the defendant did collect face value of the 
claims, and the plaintiff, on being informed thereof, called on the de- 
fendant for some money and inquired, "Will you not give me any of 
the money; are you going to keep it all?'to which defendant made no 
reply; Held, that i f  the indefinite promise to "do what was right" 
originated a trust as to the sum collected, the subsequent call for 
money and the defendant's silence amounted to a repudiation of the 
fiduciary relation and a closing of the trust; whereby a legal, as distin- 
guished from an equitable, cause of action arose, which was barred 
by tho statute in three years after demand. 
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APPEAL at Fall  Term, 1878, of RUTHERBORD, from Schenck, J .  
The summons in  this action was issued on 9 September, 1876. The 

plaintiff alleged that he employed defendant as his attorney and placed 
certain claims in  his hands for collection, some of which the defendant 
repi-esented to plaintiff he did not bclieve could be collected; that plain- 
tiff being an ignorant man and unaccustomed to business transactions 
of this nature, did not know the actual value of the claims or the proba- 
bilities of collecting them; and relying solely on the representations of 
defendant, he was induced thereby to sell said claims to defendant 
a t  a sum greatly less than thorir true value and greatly less than (173) 
the amount afterwards realized upon them by defendant; that in 
1869, the defendant brought suit on the claims (which were due from 
an intestate's estate), and compromised the same by receiving a claim 
due by him to said estate, and got judgment on a certain other debt and 
collected the money from the administrators of said intestate; that a 
demand for a settlement was made on defenda$t, which he refused, and 
declared that plaintiff had no claim upon him for any sum of money 
whatever. Wherefore, the plaintiff demanded judgment for the sum of 
$2,213.40 (amount of claims), with interest from the date of the sum- 
mons. 

The defendant admitted that the claims were given him, but alleged 
it was done under the following circumstances: Plaintiff held the 
claims for several years, and after the emancipation of the slaves, he 
brought them to defendant and informed him the notes had been for 
the purchase of slaves, and expressed great doubt as to whether he would 
ever get anything for them, and left them with defendant, who advised 
plaintiff to hold on to them. Defendant denied the allegation that he 
used any unfair means to obtain the claims, or that he deceived the 
plaintiff, and that in  giving the price he did for them, he felt he was 
running a groat risk of losing his money. 

Thc following issues were submitted to the jury: 
1. Was the assignment of the notes procured by fraud? Answer: 

''Yes." 
2. Tf the assignment was procured by fraud, did plaintiff discover the 

facts constituting the fraud more than three years before this action was 
brought ? Answer : "No." 

3. Was there a demand made on 13 December, 1871, by plaintiff on 
defendant for more money on the promise "to do what was right"? 
Answer : "Yes." 

The evidence was substantially as follows: Plaintiff testified 
that in the year 1866 he placed in defendant's hands for collec- (174) 
tion as an attorney, two notes on John G e r ,  deceased, dated 
19 April, 1862, one for $910, and the other for $881.65 (with small 
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credits on each), which notes were given for slaves; that defcndant gave 
him a receipt for the notes, but hc had lost the same; that he could 
neither read nor write, was ignorant, and generally employed at that 
time an agent, ono John Logan, to transact his business, and by his 
advice placed the notes in  defendant's hands; that said agent died in 
1868, and shortly thereafter the defcntlant sent for plaintiff to come to 
his office in Rutherfordton: that defendant was then Judge of the 

u 

Superior Court, and stated he had not sued on the notes, was doubtful 
whether t h y  could be collected, being given for slaves, but would give 
plaintiff $300 for them; that when parties came in, defendant requested 
them to retire, saying he was on private business, and told the plaintiff 
"to keep his tongue" about the matter; that owing to these reiresenta- 
tions, and having confidence in  the defendant, he assigned the notes to 
him by the endorsement "Pay to G. W. Logan," and signed his name 
by making his mark, and defendant then paid him $150 in cash and gave 
his note for thc balance, With has been since paid, and defendant said, 
"If I collect the notes, I'll do what is right." 

It was also in  evidence that on 1 March. 1869, the defendant issued 
summons on these notes in  his own name against the administrators of 
John Geer, deceased, and at  February Special Term, 1870, took judg- 
ment in pursuance of a compromise and settlement with the administra- 
tors, as follows (the facts being agreed on) : Defendarrt, owed the Geer 
estate a note for $1,100, given in 1851, for slaves, which was credited at  
its face value on the Egerton notes; the administrators also assigned to 
defendant an insolvent note for $110 on one Rartlett, and defendant 

took judgment for the balance due, to wit, $1,350; that subse- 
(175) quently defendant issued execution, arid sold the Geer estate 

lands, alld on 16 August, 1870, receivcd from the Sheriff $1,- 
390.50. 

I t  was also in evidence that defendant was counsel for the adminis- 
trators of the Geer estate, and that one of them refused to submit to the 
.judgment, until defendant, Logan, advised him that he  would be 
obliged to pay the Egerton notes and could not get out of i t .  That 
plaintiff, Egerton, after he heard defcndant had received the said sum 
from the Sheriff, went, on 13 December, 1871, and told defendant that 
he wanted soino money; defendant gave him ten dollars, and required 
plaintiff to give him a note; that plaintiff them said, "Will you not 
give me any of the money you collected; are you going to keep it all?" 
and defendant gave no answer. That the Geer estate was insolvent, and 
defendant was solvent in 1869. That the said compromise was made 
in  1869 or 1870. That a demand to pay what defendant had collected 
was made on him by plaintiff before suit brought. 

The defendant, in  reply, testified that he gave all the information 
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of facts he had to plaintiff in regard to the notes, and his best opinion 
in  regard to the law bearing on their collection; that the transaction was 
open, fair  and boma fide; that he did not send for plaintiff, but that 
plaintiff, before the trade, had expressed himself willing to take less 
for the notes, and that he thought he paid a fair prim for them. De- 
fendant denied all allegations of fraud i n  the transaction. Two other 
witnesses swore that the war notes for slaves were almost worthless, 
and that Egerton transacted his ordinary business in the stores, settled 
his accounts, etc. 

The first two issues above set out were submitted by the Court and 
approved by the parties; the third, by defendant's counsel, and assented 
to by the plaintiff. The statute of limitations was reserved by 
the Court as a question of law on the issues found and facts (176) 
agreed upon. There was no exception to the charge to the jury, 
who responded to the issues as stated above. And thereupon the Court 
held that plaintiff was entitled to have defendant declared a trustee 
of tho fund collected, and that he  have judgment for $1,390.50 and 
interest, subject to a credit of $300, and commissions allowed de- 
fendant for collection, etc. 

The Court also held that the action being one solely cognizable in  
a Court of Equity under the former system, was not barred by the 
statutt?, of limitations. Judgment for plaintiff, appeal by defendant. 

Messrs. W .  J .  Xontgomery  Merrimon,  Ii'ullev & Ashe for plaintiff. 
Messrs. Reade, Busbee d2 Busbee for defendant. 

SMITH, C. J .  The facts disclosed in  the pleadings, independently of 
the finding by the jury, show a case of fraud entitling the plaintiff 
to relief upon the principle laid down in  Lee V .  Pearce, 68 N.  C., 76, 
and Hawis  11. Carstarpken, 69 N.  C., 416, "that only the known and 
definite fiduciary relations by which one person is  put in  the power 
of another, arc sufficient, undelz our present judiciary system, to raise 
a presumption of fraud as a matter  of law, to be laid down by the 
Judge as decisive of the issue unless rebutted. The relation of "at- 
torney and client in respect to the matter wherever the relationship 
exists." is specially mentioned as embraced in the proposition. The 
verdict but affirms the presumption as one of fact, and establishes the 
invalidity of the assignment to the defendant, and the formal endorse- 
ment by which i t  is attempted to be effected. 

The only question presented in the record, and necessary to be con- 
sidered, arises out of the defense set up under the statute of limita- 
tions, and this, in our opinion, is decisive of the case. 
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The moment the defendant collected the claims, the money 
(177) was received by him to the use of the plaintiff, and he became 

liable to account for the excess in  his hands above the proper 
charges and expenses of collecting and the sum advanced a t  the time 
of endorsement, when the plaintiff, on the 15th day of December, 1870, 
after payment to the defendant, applied to him for the money or some 
part  of it, and the defendant made no answer to the inquiry "Won't 
you give me any of the money you collected; are you going to keep 
i t  all?" I t  was a clear and distinct demand and refusal, which en- 
titled the plaintiff to an immediate a d o n ,  and a t  once put the statute 
in operation. Unless this effect is allowed to his silence and conduct, 
a party may always evade the consequences of a necessary previous 
demand by refusing to makc a response. The application is for moneys 
belonging to the plaintiff, then in the hands of the defendant, which 
i t  was the legal duty of the latter to account for and pay over, and no 
excuse is offered for his failure to do so. This is a plain denial of 
the plaintiff's right,, and manifests the intention of the defendant to 
retain the moneys as his own. This result is not affected by the more 
formal and peremptory demand afterwards made, and which met a 
refusal equally unequivocal and decisire. As the action is not brought 
within three years thereafter, the statute interposes its barrier to the 
recovery. The form of the demand is not essential to its efficacy. I t  
is sufficient when it serves to inform gent that the money in his 
possession is wanted by the principal, affords him opportunity to 
pay it, and the neglect to do so puts hlm in the wrong and exposeis 
him to the action for money had and re~ccived to the  lai in tiff's use. 

The Court below put the plaintiff's claim upon one of two grounds: 
lst, an express trust by force of the words, "If I collect the notes, I 
will do what is right," to which the statute does not apply until the 

trust is closed, or adversary relations assumed between the par- 
(178) ties; or, 2d, a newly discovered Eraud, cognizable alone under 

the former system in a Court of,Fquity, as to which the statute 
begins to run from the time of discovery of the facts in which i t  con- 
sists. C. C. P., Sec. 34 (9). 

We find some difficulty in  reconciling the findings of the jury upon 
the second and third issues, since if the demand specified in the last 
mas, and we think it is, legally sufficient, whereby the obligation of the 
defendant is disowned, the trust repudiated, and the intended fraud 
consummated (and its essential and controlling element i s  the mis- 
appropriation of the fund to the trustee's own benefit), we are unable 
to see why all "the facts constituting the fraud" were not then fully 
known to tho plaintiff within the meaning of tho statute. The subse- 
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quent is but a repetition of a former refusal, and discloses no new 
fact not already known to the plaintiff, so that in this aspect of the 
case the action is also barred. 

I f  the express trust alleged to arise out of the vague and indefinite 
words used by the defendant a t  the time of transfer was not determined 
by the first demand, and the antagonistic relations thereby produced, 
it is nevertheless manifest that there are concurrent remedies at law 
and in equity, and hence the case does not come within the saving of 
the statute. We have already said that the action for money had and 
received was open to the plaintiff, and in support of the proposition 
refer to Bahnsen v. Clemmons, 79 N. C., 556. It lies when "the de- 
fendant has recovered or obtained possession of the money of the 
plaintiff which in equity and good conscience he ought to pay over to-  
the plaintiff." 

It is, however, suggested in the argument for the plaintiff that as the 
fraud is not in the act of endorsement, but in the influence and 
means employed to procure it, a Court of Equity is alone com- (179) 
petent to give relief, and therefore the statute begins to run 
at the date of its discovery. 

But this rule applies only to deeds and .written instruments under 
seal, and thus fa r  is supported by the cases cited for the plaintiff. 
.Logan v. Ximmons, 18 K. C., 13; Gant v. Ilunstccker, 34 N. C., 254, 
and othcr more recent decisions. The rule does not extend to other 
executed contracts, whether in writing or by parol. We have familiar 
instances of its operation where a vendor of goods, even after sale and 
delivery, retains his property thercin and may sue and recover pos- 
session, when the sale has been induced by false and fraudulent repre- 
sentations, of which Wilson v. White, 80 N. C., 280, is the most recent 
example in our own Reports. The sale is treated as a nullity, convey- 
ing no title, at  t,he vendor's option, as is the alleged assignment under 
which the defendant claims the notes and the money due on them. I n  
whatever aspect the facts of the case may be viewed, quacunque via 
data est, the plaintiff encounters the same insuperable obstacle result- 
ing from his delay, and the statute, which but speaks the voice of the 
pre-existing law, arrests the prosecution of the cause. Blount v. Parker, 
78 N. C., 128. 

We determine the case upon strict principles of law, which alone 
it is our duty to expound and enforce. Yet we can not refrain from 
marking our strong disapprobation of the wrong done an ignorant and 
unlettered client by an attorney to whom he had committed his in- 
terests and given his confidence, successful through the influence of 
Gduciary relations the most sacred, and now beyond redress. But 



IN  T H E  SUPREME COURT. [gl 

ignorance does not suspend the onward movement of the statute, and 
the plaintiff's forbearance puts an end to his remedy. 

The judgmcnt must be reversed and judgment entered here that the 
defendant go without day. 

Eeversed. 

Cited: dalffray v. Bear, 103 N.  C., 167; S m i t h  v. Moore, 149 N.  
C., 198. 

(180) 
BRANCH &1 POPE v. FRANK & ADLER. 

Attachment-AfSidavit for,  and Proceedings in. 

1. I t  is not necessary that  the affidavit upon which a n  attachment is sought 
should state either that the court has jurisdiction of the subject matter 
of the action, or that  the defendant pas property in  this State. 

2. I t  is error to discharge an attachment, granted as  ancillary to a n  action, 
because of the insufficiency of the affidavit to obtain service of the 
summons by publication, for it is possible that the defect may be cured 
by amendment. 

MOTION to vacate an order of attachment, heard a t  Spring Term, 
1879, of ITALIFAX, before Eure ,  ,T. 

The affidavit of plaintiff's upon which the order of attachment was' 
issued is substantially as follows : 

1. That the plaintiffs are partners, doing business in  Enfield, N. C., 
and the defendants in Baltimore. 

2. That on or about 13  Sepl.ember, 1878, plaintiffs bought of de- 
fendants goods to the amount of seven hundred dollars, in  the city of 
Baltimore, for sale by plaintiffs in Enfield. 

3. That defendants then agreed to forward the goods without delay, 
but, disregarding their promise, they failed and refused to forward the 
same till about 25 September, 1878; and by reason of the delay the 
plaintiffs were injured and wrongfully delayed in reselling the goods, by 
which they sustained damage to the amount of two hundred and fifty 
dollars. 

4. That by reason thereof, the plaintiffs were injured in their credit 
and good standing as merchants to the amount of two hundred dol- 
lars. and they believe they are entitled to said sum. 

5. That plaintiffs have commenced an  action in  this cause 
(181) by issuing a summons against defendants upon the cause of 

action above stated. 
6. That defendants are non-residents of this State, and can not, 

after due diligence, be fonnd within this State, and have property 
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therein, as plaintiffs are informed, consisting of a debt due, or shortly 
to be due, them from one L. A. Fairnholt, in Weldon. 

7. That  plaintiffs are informed and believe that a cause of action 
exists in  their favor against the defendants by reason of the wrongful 
act complained of. 

The grounds of the motion to vacate, which was granted by the 
Court below, are set out in  the opinion. Appeal by plaintiffs. 

Messrs. W.  H.  Da;y and John  ,4. Moore for plaintiffs. 
Mr. Thomas N. I ldl  for defcndants. 

I~SHE,  J. This was a motion to vacate an attachment. The motion 
was based upon two grounds; first, ,that the affidavit for the attach- 
ment did not state "that the Court has jurisdiction of the sub- 
ject-matter of the action"; second, ('that it did not state posi- (182) 
tively that the defendants had property in the State, but stated 
that the defendants had property therein, as plaintiffs are informed 
and believe, consisting of a debt due, or shortly to be due, thcm by 
7;. A. Fairnholt, of Weldon." 

I t  seems that the Court below fell into the error of confounding the 
requisites of the &davit for service of summons by publication w i t h  
those for obtaining a warrant of attachment, the first as prescribed 
in  Section 83 of Tho Code of Civil brocedure, and the latter in Sec- 
tion 201, and are quite different. By Section 201, i t  is providcd the 
warrant of attachment may be issued whenever i t  shall appear by affi- 
davit that a causc of action exists against the defendant, specifying 
the amount of the claim and the grounds thereof, and that the de- 
fendant is a foreign corporation, or not a resident of this State. The 
affidavit in  this case, so far  as relates to the obtaining the warrant of at- 
tachment, comes fully up to the requiremcnts of the law-the second, 
third and fourth paragraphs set forth the fact that a cause of action 
cxists against the defendants, and state with sufficient precision the 
amount and grounds thereof; and the sixth states that the defendants 
are non-residents of the State. This is all that is needful to obtain 
the warrant. There is no provision in this section that requires the 
statement "that the Court has jurisdiction of the subject-matter of the 
action. nor that the defeudant has property in this State." 

The error assigmd is for not dismissing the action for want of a 
legal service of the process. We have nothing to do here with that 
question. K O  such order was made in the Court below. The action 
is still pending in the Superior Court of Balifax. And the only ques- 
tion for our consideration is whether the affidavit was sufficient for ob- 
taining the warrant of attachment. 
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T h e  attachment, under The Code, is a "provisional remedy, 
(183) and i s  always ancillary to a n  action commenced by summons, 

its proceedings are not jurisdictional, and any errors committed 
are  capable of being amended." 1 Tiffany and Smith, 315. It is 
commenced by summons, and may be issued a t  any time, with the sum- 
mons o r  afterwards; and its object i s  to secure the property of the 
defendant for the satisfaction of such judgment as the plaintiff' may 
recover against him. I f  the proceedings for obtaining the warrant 
a re  regular, the property seized by virtue of i ts  exigence must be held 
in custodia legis until the action to  which it i s  ancillary shall be de- 
termined. I n  this case the action is  still pending. The affidavit to ob- 
ta in  the warrant  was sufficicnt. T t  was error to vacate the attachment 
before judgment, howover defective the affidavit may be, for the  purpose 
of having service of the summons by publication, for  it is  possible that  
may  be amended. 

Error.  Reversed. 

Cited: Pewnimnn v. Ban,iel, 90 N.  C., 159; Cushing v. Styron,  104 
N. C., 341; Sheldon 21. Kivet t ,  110 N.  C., 410; Mullen v. Canal Go., 
112 N. C., 111; Parks v. Adams, 113 K. C., 476; Foushee v. Owens, 
122 N. C.. 363. 

BRUFF, FAULKNER & CO. v. STERN & BRO. 

Attachment-B'raud-Verification by Agent. 

1. The court will not surrender property in custodia legis if its detention 
appear reasonably necessary to protect the right of the plaintiff until 
the trial. 

2. I t  appeared from the affidavit for an attachment (made by plaintirs agent) 
and the accompanying exhibits, that the defendants, partners in trade, 
had made an assignment of their entire stock to the father-in-law of 
one partner, in trust, after the payment of the expenses incident to the 
assignment and a five hundred dollar personal property exemption to 
each partner, to sell privately the goods, etc., and apply the proceeds 
to the satisfaction of the firm debts, the trustee being a preferred credi- 

(184) tor in an amount sufficient to absorb the entire assets devoted to the 
debts. The trust deed contains a proviso that the general creditors 
should be paid only upon the condition of their releasing all claims 
against the individual partners. The affidavit also alleged that the 
trustee, who lived'in a distant State, had delegated his charge to his 
own son and the assigning partners. I t  further appeared that in about 
four months immediately preceding the assignment, the assignors ha3 
converted about five thousand dollars worth of their stock into money, 
of which the creditors had received not more than one-ninth: Held, 
that such affidavit, embodying the foregoing facts, and stating that the 
defendants had disposed of and secreted their property, with intent, 
as the agent believed, to defraud the plaintiffs, was sufficient to war- 
rant the continuance of the attachment until the trustee and all per- 
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I sons interested could submit their conflicting statements and interests 
I to  the decision of a jury: Held, f u r t h e r ,  that  the personal property 
I exemptions provided for by the deed should be paid out of the first 
I money coming into the trustee's hands, and not out of the residue 

liable to the claims of the general creditors. 
3. The provisions of C. C. P., see. 117, requiring that  verifications made by 

agents shall state why they are npt made by the principals, and that the 
material acts are personally known to the agent, apply not only to 
actions in which the responsive pleadings must also be- under oath, 
and not to those ancillary remedies intended merely to secure the 
fruits of a n  ultimate recovery, in seeking which greater latitude is  
allowed. 

MOTION to vacate an attachment, heard at  Spring Term, 1879, of 
PITT, before Seymour, J. 

Upon affidavit of an agent of the plaintiffs, an attachment issued 
against the defendants, and the Sheriff, by virtue thereof, seized certain 
property of defendants, who subsequently, upon uotice, moved to dis- 
solve the order of attachment, which motion was denied by the Court; 
and i t  appearing that issues of fact were raised by the intervening in- 
terests of a trustee and of the creditors of defendants, the Court or- 
dered the case to be set for trial before a jury. The facts a m  
fully stated in the opinion of this Court. Defendants appealed (185) 
from the order of the Judge below. 

Mr. W.  B. Rodrnan for plaintiffs. . 
I?fessrs. Gilliam & Gat l ing for defendants. 

SMITH. C. J. The plaintiffs, a t  the time of suing out their sum- 
mons on 13 January, 1879, applied for an attachment against the 
goods of the defendants upon an affidavit made in  their behalf by one 
George L. Pender, their agent. 

The affidavit states that the defendants, on or about the 8th day 
of January, 1879, made a n  assignment of their stock of goods and 
entire visible estate to one A. Ostheim, of New York, the father of 
the wife of the defendant Max Stern, and an alleged creditor of the 
firm to the amount of forty-five hundred dollars or thereabouts, in 
trust, after payment of expenses, to pay to each assignor the sum of 
five hundred dollars, his personal property exemption, and then in  
trust for the croditors, priority being secured to the debt due the 
trustee, the aggregate of the de,bts being about tcn thousand dollars; and 
it alleges that thc fund is insufficient to reach beyond the preferred debt, 
that the deed confers on the trustec power to sell privately, and the 
trustee had returned to New York, leaving the property in  the hands 
of the assignors and his own son, thereby affording ample opportunity 
for the fraudulent removal and disposition of the goods; and that upon 
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information, between 1 September, 1878, and the date of the assign- 
ment, the defendants had disposed of a large part of their stock of goods 
in their two stores a t  Tarboro and Williamston, to the amount of $5,000, 
of which only about $570 has been applied to the payment of their 
large indebtedness, and that this money is not included in  the ass ip -  

rnent, and is now concealed'and secreted, and that affiant is in- 
(186) forrried and believes that the defendants have assigned and dis- 

posed of and secreted their property "with intent to defraud" 
fhe plaintiffs. Cpon this affidavit the attachrneut issued to the Sheriff, 
who seized ,and took into his possessiou the various articles enumerated 
in  his return endorsed on the writ. 

After notice, the defendants appeared before Xeyrnour, J . ,  on the 24th 
day 01 February, and moved for an order discharging the attachrnent, 
and in support thereof filed affidavits of themselves, of the trustee and 
others; the plaintiirs also filed additioi~al affidavits to sustain the order. 
At  tho same time the said A. Ostheim was allowed to interplead and 
set up his title to the property. The deed of assignment is also put 
in as evidence. Upon hearing the motions, that of tho tmstco to be 
mado a party is allowed, and the issues of fact raised by the interpleader 
directed to be tried before a jury, and the motion to dissolve the attach- 
ment is refused, from which latter ruling the defendants appeal. 

The evidence read before the Judge is conflicting, and i t  is unneces- 
sary, if in such case it is our duty under recent constitutional amend- 
ments, to pass upon its force and effect. Unless there was manifest 
error, we should be rductant to disturb the conclusions to which thc 
mind of the Judge is brought in weighing the evidence. 

The grounds of the motion to dissolve, as set out in  the record, are 
numerous, and will be considered in  their proper order of  resenta at ion. 
They are as follows: 

1. The defendants did not dispose of their property with intmit to 
hinder, delay or defraud their creditors. 

2. The defendants havc not conceded, n o r  clo they now conceal, a ~ l y  
nloney or other things of value with intent to hinder, delay or defraud 
their creditors. 

3. The affidavit does not impute i o  the ti-ustee and preferred 
(187) crcditor, A. Ostheim, any knowledge of, or a participation in, 

the alleged fraud of the defendants. 
4. The affidavi.t fails to allege the oalue of the property to be at- 

tached to be in  excess of the exemptions allowed the defendants. 
5. The exemptions were not set off to the defendants before the 

Sheriff's seizure. 
6. The agent who made the afiidavit was not competent to make an 

affidavit on which an attachment could rightfully issue, and it does 
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not contain the statements required in verifying a complaint by an 
agent. C. C. I?., See. 117. 

Tho sufficiency of these exceptions is alone subject to our review. 
Exceptions 1 and 2 may be considered together. . 

The assignment was made about the date when the last note sued on 
fell due, after, as the affidavit of the agent asserts, some $5,000 worth 
of the stock had been disposed of within a little more than four months 
preceding, whereof abont one-ninth only had been applied to outstand- 
ing liabilities of the firm. The assigi~ce was, by marriage, a near 
relation of the senior partner, and resided in New York, rendering 
necessary the supervision of others over the property and in executing 
the trusts. . I t  does not appear that the proceeds of the sales since the 
assignment have been appropriated to the payment of the personal 
property exemptions, but to the debt of the preferred creditor, thus 
leaving an incumbrance on the property undischarged, which should 
have been removed. 

The deed, moreover, contains a clause disposing of what remains of 
t,hc trust fund after payment of the debt due Ostheim, and two small 
debts next preferred, as ~O&JWS: "If, when all the costs,'charges, com- 
missions and expenses, the personal property exemptions of the said 
M. Stern and Simon Stern, and the debts due said Ostheim and Forbes 
and Whitehead, specified in the first, second, third and fourth clauses, 
have been paid and discharged, there shall still remain a balance 
in the hands of said Ostheirn, he shall estimate what percentage (188) 
of all the other debts hereinbefore enumerated the said balance 
will pay) and shall notify all the creditors hereinbefore named what 
such percentage will be, and that he will pay such amount on their re- 
spective debts, provided they will discharge the said M. Stern and Simon 
Stern from all further liahilit?y. Should any of the creditors assent to 
receive the said percentage of their debts and discharge the said M. 
stern and smon Xtern from further liability, the said Ostheim shall 
thereupon pay such percentage to him or them, taking their discharge 
under seal. But if any refuse to assent, then the said Ostheim shall 
not pay them such pcrcentuge, but shall pay the same to the said M. 
Stern and Simon Stern, or their assigns." 

The effect of such a provision in a deed of trust we do not propose 
now to discuss, and refer to it  in connection with other facts stated in 
the first afidavit only to show the propriety of not allowing a fund 
now in the hands of an officer of the Court and under its control to 
be placed beyond the reach of the plaintiff's recovery by a premature 
decision of the merits, upon a review of the interlocutory order by 
which it  is now secured. See Burrill on Assignments, Secs. 193, 195, 
where the effect of such a provision is discussed. The evidence pro- 
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duced upon the hearing was conflicting, and having some probable 
grounds in support of the plaintiff's claim, presents a proper case 
for the application of the rule that the Court will not surrender a 
property in custodia legis if it appear reasonably necessary to protect 
the rights of the plaintiff until the trial. Monroe v .  McIntyre,  41 N.  C., 
65; I fei l ig v. Stokes, 63 N. C., 612; Polzton v. McAdoo, 71 N.  C., 101. 

I f  the deed exhibited at  the hearing was not made a part of the origin- 
al  affidavit, i t  may nevertheless be considered in  passing upon the mo- 
tion to dissolve and may help out a defective affidavit. Brown v. Haw7c- 
ins, 65 N. C., 645. 

Taking the affidavit to be true, its statements of the acts of 
(189) the defendants in  making the assignment and secreting a part 

of their effects with the intent charged upon information and 
I 

belief, is sufficient to warrant the process under C. C. P., Sec. 197. 
These exceptions are, therefore, overruled. 

Exception 3.-The third exception is, that if the deed was made 
with a fraudulent intent, the trustee and creditor most interested did 
not participate therein, and consequently the deed is not invalid under 
the decision in  Rose v. Coble, 61 N.  C., 517, and Lassiter v .  Davis, 64 
N.  C., 498. Whether the trustee knew of or participated in  the frau- 
dulent pu'rpose of the a~si~gnors in  the making of the deed, or by taking 
benefit under it, and what weight the evidence ought to have upon the 
mind of a jury when charged to pass upon such issnes, i t  is not our 
province thus prematurely to determine, or, indeed to intimate an 
opinion. This must be left to be passed on a t  the final trial, and wo are 
not a t  liberty now to surrendcr the fund by assuming that there is no 
evidence of such complicity. The trustee, Ostheim, is admitted a party, 
and this question will arise between him and the plaintiffs, but it can 
not be raised by the defendants, as to whom i t  is quite sufficient that 
they  had fraudulent intcnt in making the conveyance. This cxcep- 
tion is also overruled. 

Exceptions 4 and 5.-It appears from the affidavit of Jonas Ostheim, 
put in possession of the property by his father, that he  has realized from 
the assignment by sales and collections about $3,500 in money, a sum 
ampla to pay the exemptions, and out of which, by the terms of the 
deed, they ought to be paid. The exemptions should be satisfied out 
of the money in the hands of thc trustee, and not become a charge upon 
the remnant of the assigned property levied on under the attachment. 

I t  may be further suggested that i t  nowhere appears that application 
was made before the seizure by the officer to set apart any exempted 

property, and, indeed, none could be claimed by the individual 
(190) partners out of the partnership assets except by their mutual con- 

sent. Burns v .  H a r k s ,  67 N.  C., 140. The affidavit, moraovgr, 
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charges fund to be in the defendants' hands, unappropriated to credit- 
ors, largely in excess of their claim, and concealed, out of which, if tme, 
their exemptions should be retained, and the law will make the applica- 
tion. This exception can not be sustained. 

Exception 6.-The incapacity of the plaintiffs7 agent to make the 
affidavit, unless he sets out the facts as required in verifying com- 
plaints under C. C. P., Sec. 117, and the defect in the form of the 
affidavit in this respect: As the complaint, filed on oath, requires an 
answer from the defendant on oath, and thus entails on him the neces- 
sity of a careful and truthful statement, not necessary under the old 
forms of pleading in Courts of Law, the new system requires a per- 
sonal verification of the complaint, or, if made by an agent, that it shall 
appear further why i t  is not made by the plaintiff, and that the ma- 
terial facts are personally known to the agent, C. C. p., Sec. 117. 

The reason does not apply to an affidavit required in seeking those 
ancillary remedies which Thc Code admits to secure the fruits of an 
ultimate recovery. Hence, it is only necessary that "it shall appear by 
affidavit," without stating by whom to be made, on behalf of the plaintiff, 
that such facts exist as warrant the issuing of the attachment. C. C. 
P., Sec. 201. This exception is also overruled. 

Without intending to expresq any opinion upon the controverted 
facts. or the inferences to be drawn from the conflicting affidavits, we 
simply sustain the ruling of the Judge, by which the attachment re- 

' mains in force until the trial. 
The defondants have no just ground of complaint, for whoever may 

be entitled to the goods, they certainly have no claim to them except to 
the extent of the personal property exemptions, and these are equally 
secured whether the assignmmt prevails, or the superior title vests 
under the seizure. They can have, therefore, no direct inter- 
est in dissolving the attachment, nor motive, except to give ef- (191) 
fect to their conveyance to the preferred creditor. The trustee is 
now a party to the action, and the title to the property will be directly 
pnt in issue between him and the plaintiffs. We leave it to the arbitra- 
ment of that tribunal to whom the lam commits the decision of all 
material questions of fact. 

Affirmed. 

Cited: Sims v. Goettle, 82 N.  C., 272; Weaver v. Roberts, 84 N.  C., 
495; Devries v. Summit, 86 N.  C., 134; Hale v. Richardson, 89 N. C., 
64 ;  Sheldon v. Kivett, 110 N.  C., 410. 
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S. P. ALEXANDER, Admr., v. MARY E. WRISTON, Executrix. 

Ezecutors and Administrators-Guardian and Ward-Trust Funds. 

An administrator of a deceased guardian can not maintain an action to col- 
lect a note made payable to his intestate as guardian, unless it be 
shown that the money due thereon had become the property of the 
intestate's estate upon a final settlement with his wards. 

APPEAL a t  Spring Term, 1879, of MECKLENBURCS, from Kerr, J. 
This action was brought by the plaintiff as administrator of John M. 

Springs, deceased, to recover the m o u n t  alleged to be due upon a 
note made by M. L. Wriston, the defendant's testator, to the plaintiPs 
intestate. I t  was admitted upon the trial that the note was made pay- 
able to J. M. Springs, as guardian of Richard A. Springs and other 
minors; but the plaintiff alleged that since his qualification as ad- 
ministrator, he had paid to the wards of his intestate the amount of the 

note, and insisted that i t  had thereby become a part of the as- 
(192) sets of his intestate's estate, and could be recovered without any 

other proof than that the note was payable to his intestate as 
guardian. The Court held that it was competent for  plaintiff to show 
he had accounted to said wards for the amount of the note, but in the 
absence of such proof he could not recover. I n  deference to this opinion. 
the plaintiff, with defendant's consent, took a nonsuit and appealed. 

Messrs. Wilson '6 Son for plaintiff. 
Messrs. Jones & Johnston for defendant. 

(193) SXITH, C. J. The plaintiff's intestate, J. M. Springs, while 
guardian to the four infant children of Alexander Springs, as a 

pa r t  of the trust estate in his hands, took from the defendant his bond, 
ns follows: 

"$793.85. One day after date I promise to pay J. M. Springs, guar- 
dian, seven hundred and ninety-three 85-100 dollars, for value re- 
ceived. M. L. WRISTON. (Seal.) 

"18 November, 1865." 

This bond, after his death, was found among the intestate's papers, 
and the plaintiff, as his administrator, brought this action to recover 
the money due thereon. The plaintiff offered no evidence of any settle- 
ment of the trust, or that this bond had been accounted for to the in- 
fants, and insisted upon his right of recovery as representing the intes- 
tate obligee, to whom, though in  a fiduciary character, the money was 
payable. The Court intimated an opinion that, upon this showing, the 
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bond belonged to the infants, and the action could not be maintained 
by the plaintiff. I n  deference to this opinion, the plaintiff, with the de- 
fendant's consent, submitted to a nonsuit and appealed. 

Every action must be prosecuted in the name of the rcal party in  
interest, except as otherwise provided in Section 57, C. C. P., Sec. 55. 
An executor or administrator, a trustee of an express trust, or a person 
expressly authorized by statute, may suc without joining with him the 
person for whose benefit the action is prosecuted. A trustee of an ex- 
press trust, within .the meaning of this section, shall be construed to 
i:lc!ndc n persor, with ?from, ~r in nrhose ~ n n t r s c t  i q  111.~1d~ 

? - ----"---" 
for the benefit of another Section 57. 

I n  the construction of these sections, the Court has held a guardian 
to be such trustee and capable of suing for the benefit of his wards, on 
a note endorsed to him as guardian, alone or by joining them. Ranlcin 
v. Allison, 64 N. C., 673. And a survivor of joint guardians 
may maintain an action on a note payable to both. Riggs v. Wi71- (194) 
iams, 66 N. C., 427; Mebane v. Mebane, Ibid., 334. 

The pervading feature of the new system is that the action shall be 
brought in the name of the person who is entitled to the fruits of the 
victory. Thus, when a note was endorsed io the plaintiff, under a con- 
t,emporary contract of the endorsee, to collect and pay over the pro- 
ceeds to the endorser, after retaining a reasonable compensation for his 
services, it was decided that tho plaintiff could not recover in  his own 
name, he not being "the real party in interest." Abrams v. Cureton, 
74 N. C., 523. 

Thcra is no doubt the action would have been well brought in case 
the money due on the note had become the property of the intestate's 
estate, through a settlement and accounting for the entire trust fund; 
but as this does not appear, the interest in  the note and the right to re- 
ceive the money belong exclusively to the infants. It is a part of their 
estate as much so as a distinct article of personal property would be, 
though the guardian may be also liable for the mismanagement of the . 
funds. At the intestate's death, there was no trustee of an express trust 
within the meaning of The Code, and the plaintiff's appointment is for 
the purpose of administering the intestate's estate, not the trust funds he 
held in  his hands. Bwis v. Fox, 69 N. C., 435. These are to be delivetrod 
over to the succeeding trustee, or the person in  interest, if arrived at full 
age. The administrator collects the assets of his intestate, pays his 
debts, and distributes under. the law to those entitled. The proceeds of 
this note can not be thus applied, and the administrator incurs no per- 
sonal liability in' respect thereto upon which his bond could be charged. 

We think it, therefore, to be clear that the death of the guardian 
terminated his relation to the infants as trustee, and that relation is not 
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I 

resumed b y  h i s  administrator.  T h e  case, therefore, fa l ls  within the  sec- 
t ion  of T h e  Code first recited, a n d  t h e  plaintiff n o t  being the  real  

(195) p a r t y  in interest, a n d  fai l ing to  show a n y  t i t le  in h is  intestate 
t o  t h e  money, c a n  no t  main ta in  t h e  action, a n d  t h e  nonsuit was 

proper. 

Affirmed. 

Cited: 12oger.s v. Gooch, 87 N.  C., 444; Jewnings 71. Copeland, 90 
N. C., 578; Holly v. IIolly, 94 N. U., 673; Ballirqer v. Czcretofi, 104 N. c]., 477 ; ~ai- t i iess  v. TT7-17- - -  Y Y  C h I D L b ~ ~ ,  1% N. C., 430; Chapman v. J ~ c ~ L -  

horn, 150 N. C., 167; Martin v.  Mask, 158 N .  C., 442. 

ANGUS McFAYDEN v. JOHN T. COUNCIL, Executor. 

Executor, Removal of. 

1. A court of probate is  not authorized to remove an executor for a slight 
departure from duty merely, but only for some devastavit or other 
dishonest, corrupt or improper neglect and maladministration of the 
estate; and in passing on the objection urged, the executor shoultl not 
be held to any greater diligence and care, or foresight and caution, than 
is  usual among ordinarily prudent men in the conduct of their business. 

2. On a petition for the removal of a n  executor, it appeared that he was 
insolvent and bankrupt, but that  he was in  like condition before thc 
will was made, and that  i t  was known to the testator; that  he had 
paid the debts of the estate except a debt due plaintiff from himself 
a s  principal, to which the testator was surety, which he allegcd would 
have been paid but for the fact that  he had a larger debt due him from 
plaintiff, which was in litigation, and plaintiff had agreed not to press 
his debt until the suit was determined; that  he had received the testa- 
tor's personal estate and had used i t  instead of selling it, but that  his 
wife was sole legatee and devisee and the entire personal estate was 
not sufficient to pay plaintiff's debt after paying the other debts of the 
estate; that  he had borrowed $1,000 from his wife and used i t  in  com- 
promise of certain debts due by the estate and afterwards repaid her 
out of the estate; that  he had not made any annual statement of the 
condition of the estate, but alleged that he held himself ready to do 
so when required: Held, that  there was not sufficient cause to war- 
rant  the removal of the executor, but that  he should be required to exe- 
cute a sufficient bond for the proper adniinistration of the estate, and 
in default to do so, should be removed. 

(196) PETITION f o r  t h e  removal of an executor, h e a r d  on appeal  a t  
Chambers, i n  Fayettevillc,  on  23 Apri l ,  1879, before MeRoy,  J .  

T h e  pet i t ion was  filed before t h e  R o b a t e  J u d g e  of Bladen County, 
who, upon  t h e  facts sct out  in t h e  opinion of th i s  Court ,  ordered t h e  
removal of t h e  defendant f r o m  h i s  office a s  executor, a n d  o n  appeal 
to  t h e  J u d g e  of t h e  district, t h e  judgment was  affirmed, a n d  t h e  de- 
fendant  appealed t o  th i s  Court.  
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Messrs. MacRae & Broadfoot for plaintiff. 
Mr.  Thomas H. Button for defendant. 

I~ILLARD, J. The plaintiff, a judgment creditor of the estate of 
Chwles Colvin, in a debt to which the defendant is principal, and the 
testator, the surety, instituted this proceeding before the Clerk as Judge 
of Probate, for the removal of the defendant as executor and the ap- 
pointment of an administrator cle bonis non with the will annexed. 

Upon the averments on both sides for and against the removal, sup- 
ported by the affidavits of the parties and other evidence sent up with 
the transcript, the Probate Judge found some of the facts as the basis 

I of his decree, while other facts, material to the proceeding before him 
I and to a proper decision of the matter were altogether overlooked; and 

the case coming by appeal to the Superior Court, and thence to this 
I Court, i t  remains for us to determine, as a matter of law, whether, on 

the evidence and the facts found by the Probate Judge, the defendant 
should or should not have been removed and an administrator de bonk 
non appointed in his place. 

An executor derives his authority not from the law, but from the ap- 
pointment of the will, and having qualified and taken on himself the 
position of executor, it is his duty to carry out the will honestly, and 
to keep an accurate account of his receipts and payments in the 
discharge of his duty, and to make inventory and reports of the, (197) 
condition of the estate, as directed by law; and on failure to re- 
port as required, i t  is the dtdy of the Clerk to cite him to comply, and 
if he refuse or fail to exhibit a satisfactory account, he may mmove 
him from office. C. C. P., Secs. 478, 479. 

I t  is also expected of every executor to be diligent in the perform- 
ance of his trust: and as soon as reasonably may be, to get in the assets 
and to devote the same to the payment of the creditors, and in case 
of neglect or undue delay, or i11 case of a devmtavit and mismanage- 
ment from dishonest or improper motives, any creditor may, besides 
a petition for his removal, sue before the Clerk for a settlement of ac- 
count and the application of the assets in full or ratably on all the 
debts, with power in the proceedings to have injunction or a receiver 
appointed for the safety of the fund as the emergency may require. 
Bat. Rev., Chap. 45, See. 73. 

The last course would seem to have been the better course for the 
plaintiff, if he desired an account and payment of his debt, as he could 
have made his remedy effectual in half the time already consumed on 
his motion for removal. But he had the right to petition for removal, 
and having selected that proceeding, the Court of Probate was not 
authorized, in the proper administration of the law, to remove the 
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executor for a slight departure from dnty merely, but only for somt 
devastaoit or other dishonest, corrupt or improper neglect and malad 
ministration of the estate. And in  passing on the objection urged, tht 
mecutor should not be held to any greater diligence and care, or fore 
sight and caution, than is usual among ordinarily prudent men in thr 
conduct of th& own business. Atlcinson v. Whitehead, 66 N .  C., 296 
What would not be sufficient to i n d ~ ~ e e  a chancellor to remove a trustet 
or appoint a receiver to take the funds out of his hands, ought not t c  
authorize thc Clerk to remove an executor and to appoint an adminis- 
trator de bonis non.  

Apply these principles to thc facts of this case, as the evi- 
(198) dence accompanying the transcript shows them to be, and lei 

us see how i t  would be. 
1. The application for removal was based in part on the insolvency 

and bankruptcy of the defendant and the assignment to him of his 
homastead and personal property exemption. The answer is, that thc 
alleged insolvency and bankruptcy existed before the will was made. 
and was well known to the testator, who lived the last twelve years of 
his life, and up to his death, in  the family; and it is apparent from 
the evidence that such insolvency had no effect, as every debt has been 
paid except the plaintiff's, and that would have been but for the fact 
that defendant had a personal debt due him from the plaintiff equal 
to and larger than the plaintiff's judgment, and he expected to recover it 
and use i t  by way of set-off. 

2. I t  is urged that he be removed bccause he received the personal 
estate of the value of several thousand dollars and he did not sell the 
same, but kept and used it. The answer is that his wife was sole 
legatee and devisee of the whole property after payment of the debts, 
and that the entire personal estate was not sufficient to pay the debt 
of the plaintiff after paying the other debts of the testator, every one 
of which hc had paid, relying on his ability to pay plaintiff's debt, as i t  
was his own personal debt, i n  the recovery he  expected to make in his 
two pending suits against the plaintiff, who bound himself not to press 
his judgment until said suits were tried. 

3. As to the $1,000 paid to his wife and chargad as a misapplication 
of the trust fund. The answer is  that he borrowed that sum from her 
and used it by way of compromise of two actions in which the estate 
was interested, and thereby effected a saving to tho estate of $5,000, and 
the money complained of was but a re-payment of the money borrowed 
and used for the benefit of the estate. 

Defendant admit,s that he did not make any annual state- 
(199) ment of the condition of the cstate, for the reason that he has 
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not been required to do so, but on the plaintiff's motion, he said he had 
always held himself ready to account. 

Defendant denies that the estate has been wasted or converted to 
his own use, but that the value of the same has been largely increased, 
and he avers that if plaintiff is not paid in the way of a set-off of the 
recovery he expects to make against him, his judgment already secure 
as operating a lien on the real estate, has been made doubly secure 
by the enhancement of the value of the land by the labor and expendi- 
tures of the defendant, which the neighbors estimate at $10,000. De- 
fendant s ~ y s  the plaintiff's debt would have been paid except that it was 
his own debt, and he had a much larger debt justly due him on the 
plaintiff, for the collection of which he had two suits pending, and 
that he had an arrangement with the plaintiff not to press his judg- 
ment until the defendant's suits could be tried. 

Upon a full survey of all things alleged and proved in t4e proceed- 
ing, this Court fails to detect any want of good faith in the executor 
in any of the particulars urged as grounds of removal. The wife of 
defendant being sole legatee of the whole estate, and every debt paid 
except the plaintiff's judgment, against which defendant claimed to be 
entitled to use as a set-off a larger sum due from the plaintiff, and 
an agreement being made not to urge payment until defendant's suits 
were tried, i t  was very natural the defendant should have kept and used 
on his wife's lands the mules and other personalty belonging to the 
estate, and is precisely as anyone would have done undelr the same 
circumstances. 

All the debts being paid except the plaintiff's, why should defendant 
' 

sell the personalty and suffer a loss on it, when he had a larger debt 
due him on plaintiff then in course of collection, in which he expecte~d 
to make a recovery large enough to pay i t  off, and when the ex- 
istence of that debt was so far recognized by plaintiff as to in-. (200) 
duce him to agree not to press payment until defendant's suits 
against him were ended. 

The failure to sell personal property, in law the primary fund to 
pay debts, is certainly a neglect of duty, and the use of it by the execu- 
tor in his own business is mala fide, and furnishes, ordinarily, good 
ground for the appointment of a receiver in a Court of Equity. But 
in view of the fact that every debt against the estate is paid except 
the plaintiff's, and a reasonable probability of its payment existing by 
way of a set-off of his deht to the defendant, and if not so paid, the 

'same being a lien on the land of the testator, i t  seems to us that the de- 
fendant's case is an exceptional one, and he ought not to be removed. 

No creditor, as i t  appears, can be hurt by a continuance of the de- 
fendant in office, except the plaintiff on a remote possibility; and against 
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that contingency provision might be made by requiring bond and surety 
in  sufficient penalty to insure full accountability, if the Clerk, in his 
discretion, shall deem i t  necessary or proper. Barnes v. Brown, 79 N.  
C., 401. 

The judgment of the Superior Court is reversed, with direction that 
the Probate Judge rcquire the defendant to execute bond with suffi- 
cient sureties in  adequate penalty, conditioned for the proper adminis- 
tration of the estate of Chas. Colvin, or on default to give such bond, 
that he revoke the letters testamentary and appoint an administrator 
cum testamento annerro. 

Reversed. 

Cited: Edwards v. Cobb, 96 N. O., 10;  J n  re Knowles, 148 N. C., 
464. 

(201) 
McKINNON & LILLY v. McKAY McKINNON and others. 

Guardian Bond-Liability o f  8urety-Pleading. 

1. The sureties on a guardian bond are not responsible for the nonpayment 
of a note given by the guardian, and signed by him as guardian, for the 
board and tuition of his ward. . 

2. In declaring upon a guardian bond, the plaintiff should set forth the con- 
dition, the breach of which is the gravamen of the action. 

3. A creditor of a guardian is not the proper relator in an action upon the 
guardian bond. 

ACTION upon a guardian bond, tried a t  Fall  Term, 1878, of RICIK- 
NOND, before Baxton. J. 

The plaintiffs were the business managers of Floral College, and in 
their complaint alleged that defendant McKinnon was duly appointed 
guardian of IIattie S. McKinnon, and executed his bond with Hugh 
L. Patterson as one of his sureties; that said surkty died leaving a 
will, and the defendant Gilbert Patterson qualified as the executor 
therein named; that said guardian, on account of board and tuition 
of his ward at  said college, became indebted to the plaintiffs in the 
sum of three hundred and sixty dollars and ninety-six cents, evidenced 
by three notes made by him as guardian aforesaid, and upon which 
judgments have been recovered by the plaintiffs, and the same have not 
been paid; that the ward has become of full age, and has had a final 
a~ttlement with her said guardian, who retained sufficient funds of his 
ward to pay said indebtedness ; wherefore, the plaintiffs demand judg- 
ment, etc. 

The defendants demurred to the complaint, for that there is no 
allegation that the conditions of the bond have not been complied with, 
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or that any of them have been brokcn ; and there are no facts stated 
showing legal liability on the part of defendants in this action to 
pay the plaintiffs. Tho demurrer was sustained, and the plain- (202) 
tiffs appealed. 

Messrs. W.  F. French and McNeill h McNeill for plaintiffs. 
Mr. John D. Skaw for defendants. 

ASIIE, J. The defendant McRag Mcllinnon was the duly appointed 
zuardian of Hattie S. McKinnon, and entered into bond with the usual u 

conditions for the performance of the duties of a guardian, in the 
Court of Probate for Richmond County, with one Hugh L. Patterson 
as surety thereto. Hugh L. Patterson died, leaving a last will and 
testament, in which he appointed the defendant Gilbert Patterson his 
executor. 

For the board and tuition of his &rd at Floral College, the de- 
fendant guardian gave his three several notes to the plaintiffs, as the 
business managers of the college, and signed each of the notes with his 
own name as "guardian of 11. S. McKinnon." Upon tho arrival of his 
ward at lawful age, he came to a final settlement with her, and re- 
tained in his hands a sufficierlt fund to pay off and discharge these 
notes. On the failure of McKinnon to pay them upon demand, the 
plaintiffs instituted actions against him, and recovered a judgment 
upon each of the notes for the amount duo thereon; and the plaintiffs 
not being able to obtain satisfaction of the judgments, brought this 
action upon the guardian bond, suing for the penalty thereof "to be 
discharged upon the payment of the amounts of the said judgments 
against the defendants McKay McKinnon and Gilbert Patterson, the 
executor of llugh L. Fattcrson, deceased." 

The defendant filed a demurrer to the complaint, and alleged as 
causes of demurrer : 

1. That thore is no allegation that the co~~ditions of the guar- 
dian bond sued on have not been complied with, or that any of (203) 
the conditions of said bond have been broken. 

2. That there are no facts stated showing legal liability on the part 
of the defendants in this action to pay plaintiffs. 

The demurrer was sustained by his Honor, and the plaintiffs appealed 
to this Court. 

The penalty of a guardian bond is given in trust for the ward, 
and tho conditions are that the guardian "will secure andeimprove the 
estate of the ward during her minority, and on her arrival at full age 
will deliver up, pay and possess her of all such estate as she ought to 
be possessed of, or to such persons as shall be authorized and empowered 
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to receive the same." And it is provided that any person injured by a 
breach of the conditions of the bond may prosecute his suit thereon. 
Bat. Rev., Clr. 53, Sec. 12. And the plaintiffs say they are injured, and 
therefore bring this action. But it seenis to us to be an experimental 
suit. I t  is certainly an action of the first impression. For  when the 
bond is given exclusively for the protection, improvement and the faith- 
ful delivery u p  of the estate of the ward on her arrival a t  full age, 
we can not see how any one but the ward, or some one asserting a right 
i n  her behalf, or her personal representative, can be injured by a breach 
of the conditions of the bond. The words, "or to such other persons 

I as shall be authorized and empowered to receive the same," ev%entdy 
refer to a succeeding guardian, a personal representative, or a trustee, 
or some one to whom the g-uardian nzav be directed by a Court of - 
competent jurisdiction to transfer tho estate of his ward, as was done 
in  the case of Jones v. Brown,, 67 N .  C., 475. 

But admitting they have rcfcrence to an assignee of the ward, that 
will not help the plaintiffs, for they are not the assignees of the ward. 
There was no contract and no privity between the ward and the'plain- 
tiffs. They looked to the guardian for their money, and he by giving 

his notes and submitting to judgments thereon, mado them his 
(204) individual debts. And the ward came to final settlement with 

him and left a sufficient amount in  his hands to indcmnifv him 
against the claims of the plaintiffs; by which transaction the surety 
was clearly discharged from all further liability on the bond. Even 
if thc plaintiffs could bring themselves within the class of injured per- 
sons who are authorized to sue upon the bond, their complaint is de- 
fective, in that i t  does not set forth any condition of the bond by the 
breach of which they have sustained damage. 

We think there was no error in  the judgment of the Court below, 
and that the demurrer was sustainable upon both the grounds as- 
signed for cause. 

Affirmed. 
- 

W. H. HUGHES, Executor, and another v. WILLIAM BOONE. 

Guardian Bonds-Contribution-Joinder o f  Parties. 

C. was co-surety with the defendant in one, and S. in another, of three guar- 
dian bonds, each in the same penal sum. The bonds being put in 
suit for a deficit of the principal, it was ascertained that he and the 
suretie's to the third bond were insolvent. Defendant paid one-third 
of the judgment and refused to pay more; Held, that C. and S., upon 
paying the balance of the judgment, were entitled to maintain a joint 
action against the defendant for the difference between the one-third 
paid by him and the one-half of the judgment. 

154 



N. C.] JUNE TERM, 1879. 

APTEAL at Fall Term, 1878, of NORTHAMPTON, from Xeymour,  J. 
This action was brought for contribution, and upon the facts 

set out in the opinion delivered by Mr. Justice ASHE, the Court, (205) 
below gave judgment for plaintiffs, and the defendant appealed. 

Messrs.  iMullen & Moore and W .  C. R o w e n  lor plaintiffs. 
Messrs.  R e a d e ,  Busbee & Busbee for defendant. 

ASHE, J. The record in this case shows that Nicholas Peebles, on 
the . . day of . . . .. A. n., 18. ., was duly appointed guardian of Ellen 
T. Peebles, by the County Court of Northampton, and gave succes- 
sively three honds, in the penal sums of four thousand dollars each, 
for the faithful discha~ge of his duties as guardian. 

I n  the first bond William Boone, the defendant, and W. J. Capehart, 
one of the plaintiffs, ware the sureties; in the second, the sureties were 
the said Boone and W. T. Stevenson, the testator of the other plaintiff, 
W. H. Hughes; and in the third, Samuel T. Stewart and James W. 
Stancil were the sureties. 

On 19 April, 1871, an action mas brought in the Superior Court of 
Northampton County, in the name of the State of North C'arolina, on 
the relation of W. R. Cox, Solicitor, against the said Nicholas Peebles, 
Samuel T. Stancil, James W. Newsom, W. T. Stevenson, William 
Boone and W. J. Capehart, for an account of the guardianship of the 
said Peebles, and for the payment of whatever sum may be ascertained 
to be due to his said ward. 

During the pendency of this action, James W. Newsom was ad- 
iudged a bankrupt, and obtained his final discharge. Samuel T. Stan- 
cil died insolvent, and i t  is admitted that Nicholas Peebl?~, the guar- ' 

dian, was insolvent. 
The judgment was rendered in the said action against W. T. Steven- 

son, W. J. Capehart and William Boone for the sum of $2,061.78, 
which was satisfied by each of them paying off the one-third (206) 
thereof. 

This action was then instituted by TV. J. Capehart and W. T. Steven- - 

son to recover from ,TV. Boone contribution as co-surety with them on 
the bonds of Nicholas Peebles; and Stevenson having died during the 
pendency of the action, his executor, W. H. Hughes, was made a party 
blaintiff: 

The plaintiffs insist that as they paid the two-thirds of the amount 
of the judgment, and Boone only one-third, that ha is justly and equit- 
ably indebted to them for contribution in the difference between the 
on;-third paid by him and the one-half of said amount, which they 
allege is the true proportion of his liability, considering the insolvency 
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of the sureties on the third and last bond The Court below taking this 
view of the question, gave. judgment for the amount of $370.50, with 
interest on $305.36 from 30 September, 1878, which was the difference 
between the onc-third and the one-half of the amount of the jud,ment. 
From this judgment the defcndant appealed, assigning for error: 
'1. "That Boone's liability cgased when he paid onerthird of the 

judgment of the Supreme Court." 
2. "That if he is liable for more than one-third, the plaintiffs have 

uot a joint, but a separate cause of action against him, for an amount 
below the jurisdiction of the Sixperior Clonrt." 

There is nothing in the first exception; as all the obligors on the 
last bond are insolvent, we may leave it entirely out of our considera- 
tion; and the question, then, is, what are the raspective liabilities of 
the sureties on the first two? Boone is co-surety with Capehart on the 
first bond and with Stevenson on the other. 

I t  is well settled that all tho bonds given by a guardian for the 
faithful performance of his duties as such, are cumulative; and 

(20'1) the sureties on each stand in the relation of co-sureties to the 
sureties on every othor bond, and the only qualification to thc 

rule being that the sureties arc bound to contribution only according 
to the amount of the penalties of the bond in which each class is bound. 
Jones v. IIa?js, 38 N .  C., 502; Jones v. Blunton, 41 N.  C., 115. 

The liability of one co-surety to another for contribution is not 
founded in contract, "but is bottomed on fixe~d and general principles of 
equity and justice," and whenever they arc bound as sureties in the 
same transaction, though by different instnlments, they have a "oom- 
mon interest and a common burthen." Pitman on Principal and 
Surety, 148, 149. 

Before the new system, the sureties who paid the money on account 
of the joint liability had two remedies against their co-sureties for 
contribution, the one by bill in equity, and the other by action at law. 
The action at law was the more modern rcmdy, and was found to be 
inadequate where some of the co-sureties were insolvent, for in that 
case each surety who paid more than his proportion of the joint liability 
had to institute a separate action against each of the others who was 
solvent and had not paid his proportion, and could only recover the 
aliquot part of the whole, regard being had to the mxmber of sureties. 
But in equity, all the persons interested in the matter as co-sureties had 
to be made parties; a multiplicity of suits was avoided, the insolvency 
of any one or more of the co-sureties was taken into consideration, and 
their several liabilities adjusted upon equitable principles, and the 
surety who paid the debt could recover contribution against the solvent 
co-sureties, without regard to the shares of those who were insolvent or 
out of the State. 156 
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We think the second exception is as untenable as the first. It seems 
to have been thc design of the Code of Civil Procedure to adopt the 
practice in equity in regard to the joinder of parties, and to 
apply this doctrine, to legal as well as equitable actions. "Per- (208) 
sons having an interest in the subject of the action, and in  ob- 
taining the relief demanded, may be joined as plaintiffs in all actions, 
whatever their nature, although their rights are legally several, and 
although at common law they would be required to institute separate 
actions." Yomeroy on Remedies and Remedial Rights, Sec. 200. The 
practice of the Coiurts of Xqnity in regtlrd to thc joinder of parties 
seems to be especially appropriate in actions for contribution between 
co-sureties, when the rights and liabilities of all concerned may be 
considered, adjusted and determined in one action, and is in perfect ac- 
cord with Section 248 of The Code of Civil Procedure, which provides 
that judgment may be given for or against one or more of several plain- 
tiffs, and for or against onc or more of several defendants; and it may 
determine the ultimate rights of the parties on each side as between 
themselves. Thc judgment below is affirmed, with the modification 
that i t  be entered here for the one-half of said judgment in favor of 
each of the plaintiffs. 

Modified and affiimed. 

Cited: Pickens zl. Miller, 83 N.  C., 547; TTulbert v. Douglas, 94 N .  
C., i28 ;  Gibson v. Barbour, 100 N. C., 200; NcNeiZ v. Hodges, 105 
N. C., 55. 

SAMUEL RUFFIN and others v. C. B. HARRISON and others. 

T r u s t s  and Trustees. 

1. Where the simple relation of debtor and creditor exists and the same 
person representing both, is to pay and to receive, the possession of 
assets which ought to be applied to the debt, is in  law a n  application. 

2. Where one is  clothed with a double fiduciary capacity and the balance re- 
maining upon a full execution of one trust belongs to the other, if the 
amount has been definitely and authoritatively ascertained and the 
fund i s  then in the trustee's hands, the law makes the transfer. 

3. If the first t rust  is not closed, although the trustee may have rendered 
an account which has not been passed on by a competent tribunal, the 
fund remains unchanged and is held as  before. 

4. The trustee may, by an unequivocal act indicating the intent, elect to hold 
the fund in possession in another capacity, and it will be thereby trans- 
ferred. 

EXCEPTIONS to the report of a referee, heard at  Fall Term, (209) 
1878, of F~ANKT~IN, by Kerr, J .  

This was an action brought by the sureties upon the bond of C. B. 
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Harrison, guardian of Lee -4. Jeffreys (now Brown), against Harrison 
and the sureties upon his bond as administrator of McKnight, and also 
against Mrs. Harrison and other purchasers of the land of McKnight, 
sold by Harrison, as administrator, to make assets. Pending the action, 
Harrison died, and his administrator was made a party. 

The sureties upon the guardian bond having been declared by the 
Court in State ex rel. IIarris v.  f lurrkon and others, 78 N.  C., 202, 
primarily liable to the ward for the amount which ought to have come 
into the hands of her guardian (for the most part from McKnight's 
eqtate), prosemted thC ~ c t i o ~  to inder?mify themselves by c h a r g i q  the 
administration bond with certain proceeds of the lands of McKnight 
sold by Harrison to make assets, alleging that he wasted the same while 
they were in his hands as administrator, and before he received them 
as guardian. They sought also to charge certain lands purchased by 
Mrs. Harrison with the debt due by McKnight's estate to Lee A. Jeffroyys, 
alleging t,hat the said debt had never bwn paid, and that Mrs. Har- 
rison had not paid for the lands conveyed to her. 

The case was roferred to R. N. Battle, Jr., and was heard 
(210) upon exceptions to his report. The facts necessary to an under- 

standing of the case will be found in  the opinion, and in  the 
case of IIarris v. Harrison, 78 N.  C., 202. 

The exceptions to the report were overruled, and both sides ap- 
pealed. 

Messrs. E. G. Zlnywood and Readr, Rushee & Bzi$bee for the plain- 
tiff s. 

Messrs. D. Q. Fowle,  his & Cooke, Lewis & Strong and W .  F .  
Green for the defendants. 

SMITE C. J. By a decree of the Court of Equity of Franklin 
County, rendered at  Spring Term, 1868, Lee A. Jeffreys, an infant, 
was adjudged the sum of $5,99736, and interest on $5,895.65, principal 
money thereof, from 6 April of the same year, due from her deceased 
gaurdian, Alexander MclZnight, and recovered the same against Carter 
B. ITarrison, his administrator with the will annexed. The personal 
estate of the testator being insufficient to discharge his indebtedness, 
the administrator filed a petition in  the Snperior Court of Franklin 
against tho devisecs under the will, and the said Lee A. Jeffreys and 
other credithrs to have the debts ascertained and determined, and for 
license to sell and convert the devised lands into assets for tho payment 
thereof. There was an order of reference and report made, and a de- 
cree ordered confirming the same at Fall  Term, 1872. The decree de- 
clared the testator to be indebted to: 
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1. Lee A. Jeffreys, in the sum and with the interest specified in the 
said decree of the Court of Equity. 

2. Mary I;., wife of 0. L. Ellis, i n  the sum of $1,822.19, and interest 
on $1,013.65 from 11 September, 1871. 

3. The said Mary L. and Penelope Egerton in  the joint sum of 
$3,762.78, and interest on $2,678.14 from same date, the formcr 
being entitled to one-third and the latter to two-thirds thereof; (211) 
and, 

4. Margaret F. Harrison in  the aggregate amount of $2,363.73, and 
interest in  $1,932.50. as above. The said indebtedness being incurred in 
the management of several trusts committed to the tcstator, and that 
there was in the administrator's hands $1,773.01 of the unadministered 
personal estate applicable to the debts. 

The Court thereupon granted license to sell the lands, and directed 
"that the debt due to the defendant Lee A. Jeffreys be first paid in pref- 
erence to all other debts herein declared," and the other creditors to 
be paid pa& passu out of the residue. 

On 28 October, 1871, the administrator made sale of a large part 
of the testator's lands, on a credit as to most of the purchase-money, 
and applied what was received in  casB to the costs and charges at- 
tending the proceedings. TTnder a subsequent decretal order, he sold 
the remaining lands, except the dower estate allotted to the widow, and 
appropriated the proceeds to the other unpreferred debts recited in the 
decree. 

On 7 November, 1871, the said C. B. Harrison was appointed guar- 
dian to the infant Lee A. Jeffreys, and gave bond in the usual form with 
the plaintiffs as his sureties. H e  continued to act as such until his 
removal by the Probate Judge for default in  not renewing his bond. 
During the interval between his appointment and removal, divers large 
sums of money came into his hands from the sale of the land, which, 
with the balance due upon the administration of the personal estate, 
were more than enough, if so applied as so directed by the decree, to 
discharge the entire debt due his ward. 

The guardian charges himself as such with the moneys collected by 
him as administrator in the successive returns made next thereafter, 
as well as with certain other sums, in  exoneration of his administra- 
tion bond. The referee allows a credit for $1,773.01 upon the 
ground that he had more than this sum on deposit in bank, both (212) 
when the decree was made and when he elected to hold the same 
as guardian in his firs1 official return. Rut he refuses to give this effect 
to moneys afterwards received from sales of the land and so charged in 
subsequent returns, because he had not then the funds to make the 
attempted transfer valid and operative. 
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If  the legal consequences of receiving assets of the testator, as his ad- 
ministrator, applicable, and by the decree ordercd to be applied, to the 
debt due the infant, of which the right and duty of collection devolved 
upon the sam person, as guardian, is ips0 facto a paymcnt of the debt, 
the liability for subsequent mismanagement and waste is shifted from 
the administration to the guardian bond, and the surehies to the former 
are discharged. The refusal of the referee so to hold furnishes the prin- 
cipal exception to the report, the dccision of which may dispose of all 
others, since if thc loss primarily falls upon the sureties to the guardian- 
ship, and examination into the equities subsisting among the other 
parties becomes wholly unnecessary. The question is one strictly of 
law, and we proceed to consider it. 

The decree, ascertaining what was dud the infant from the testator, 
closes the trusts of the prior guardianship and definitely fixes the sum 
due from the testator to his ward. The subsequent suit to make the real 
estate assets reaffirms thc indebtedness, and requires it to be paid out of 
the first moneys coming into the administrator's possession. When 
Harrison became guardian, the debt was payable to him, as represent- 
ing his ward. Thus the obligation to pay and the right to receive were 
united in  one and the same pbrson, and in  such cases the law makes 
an appropriation of the funds when received to the discharge of the 
debt and the enlargement of the creditor's estate. 

Tho rule is well established in its application to the relation of debtor 
and creditor, as we think an examination of the authorities re- 

(213) ferred to in the able and exhaustive argument of counsel will 
abundantly show. We propose to examine the cases somewhat 

in detail as most conductive to a satisfactory solution of the question 
involved. 

I n  Xuse  v. Sawyer, 4 N .  C., 637, the material facts were these: One 
Horniblow became indebted to Itamsay by bond executed in  I 5  June, 
1798; Ramsay died in September, 1799, before any payrneni on the 
debt, leaving a will, wherein he appointed the plaintiff and Alexander 
Millen his executors. Horniblow died in  October following intestate, 
and administration on his estate was granted to said Nillen and one 
Blount. Blount died soon after, and Millen, the survivor, received as- 
sets from Horniblow's estate. I n  June, 1802, he endorsed one, and in  
January following another credit on the bond. Millen died in 1807, 
leaving assets of his intestate applicable and sufficient in  amount to pay 
the residue of the bond, and his executors delivered the bond to the 
plaintiff, the surviving executor of Ramsay, and paid the assets of 
Eorniblow to the defendant, his administrator de bonis non. .RUFFIN, 
J., after noticing the distinction in cases where the creditor appoints 
his debtor his executor, arid whore he becomes administrator by the 
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actipn of the Court, and the different legal consequences resulting there- 
from, proceeds to say: "Upon the second question, I am of opinion with 
tho defendant upon the, ground tha t  sufficient assets of ITorniblow's 
estate came to the hands of Millen to discharge the debt, and that i t  
was entitled to have them applied in due course of administration. I t  
is not necessary that Millen should actually, by endorsement on the 
bond, or o'thor similai. act, have applicd Horniblow's assets in discharge 
of this debt, in order to its extinguishnient,. A s  soon, ns the  assets came 
to  his  hands, thc  law made the application of t h e m  and the debt be- 
cn.m,r? c.~t?;n,,ct instanter." 

Thus i t  was decided that the debt was satisfied and thc nlaintiff 
could not recover, notwithstanding the funds, which should have ., 
been uscd in payment, were not thus disposed of, and had been (214) 
delivered over to the administrator de Fonis %on of the debtor. 

This case was folIowed by Chaff in  v. I lanes,  15 N. C., 103, the facts 
of which were not dissimilar. The plaintiff held a bond executed by 
W. W. Chaffin as principal, and the defendants as sureties. Chaffin 
died intestate, and the plaintiff became his administrator, and collected 
assets of his intestate's estate adequate to pay this and all other bond 
dobts due the plaintiff. I t  was held in the Court below that the debt 
was discharged, and evidence, offered to provc the existence of other 
bond debts of the intestate to which the plaintiff was his surety, and that 
the assets had been used in paying them, was refused. This Court 
sustaind ihe ruling, approved the decision in Mtwe a. Sawyer ,  and 
RUFFIN, C. J., delivering the opinion, remarks: "When the debt be- 
comes axtinct by reason of thc receipt of assets, i t  is extinguished for 
all purposes and as to  all persons, as well co-obligees as the hcim of 
the deceawd obligors, for, says Lord Rolt in W a n k f o r d  v. Wankford  
(Salk., 305), having assets amounts to payment, and another obligor 
in the bond can not be sued. Being thus extinguished, i t  can never be 
revived by any subsequent acts of the administrator, such as the ap- 
plication of the assets to other debts of inferior dignity, or even of the 
samp dignity, falling due or acquired by him, after the assets were 
legally applicable, and had been b y  the law applied to  th i s  Fo7~d." 

I n  the case before us, it is proposed to continue in  force the obli- 
gation of the testator. determined by the decree, and the liability of 
the sureties to the administration bond therefor, after assets of the 
principal debtor suficient to pay the same have gone into the hands 
of the guardian, not only applicable but required by the decree 
itself to be applied to the debt. I n  this common feature the (215) 
cases arc scarcely distinguishable in principle. 

I n  Moore v. Miller, 62 K. C., 359, PII:ARSON, C. J., after commenting 
on the act of 1794, which declares that "the appointing any parson 
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executor shall not be a discharge of any debt or demand due from t i m  
to the testator," uses this language: "At common law, if a creditor is 
appointed administrator or executor of his debtor, he not only has a 
right to retain in preference to any other creditor of equal degree, on 
the ground that his right of action is suspended, but he is presumed to 
retain the moment he receives assets, and the debt is extinguished, so 
that he can not apply the assets to another debt an'd sue another obligor 
on the debt due to himself"-citing Chaffin v. Hanes. H e  declares 
further that the act simply abolishes the distinction between executors 
and administrators, and "puts them upon the same footing." It leaves, 
therefore, untouched the rule of retainer, applicable to both, which at 
once appropriates assets received to the debt due and extinguishes it. 

1n.Smith v. Watkins, 8 Hump., 331, the same doctrine is strongly 
asserted, and the Court, after quoting from 3 B1. Com., 18, and other 
elementary works, say: "These authorities establish that the reception 
of assets by an executor extinguishes his debt. H e  holds the goods 
in satisfaction of his debt, and not as exebutor. The debt is paid, the 
operation of law being equivalent to a recovery by execution." * * * 
"If he pay out the assets and do not actually retain for his own debt, it 
is his folly, for by a conclusion of law he is held to have retained. For, 
as the Court say in Dorchester v. Webb, Cro. Car., 373, as he may 
retain he shall do so. There is no act to be done by an executor to 
constitute a retainer, no volition on his part as to whether he will 
retain or not; but the moment he receives assets sufficient to discharge 
his debt, the law applies them in payment and the debt becomes extinct 
instanter." 

The rule has been so far extended as to embrace 'the case 
(216) of an administrator durante minore aetate, who may retain alike 

to satisfy a debt due the infant and one due to himself personally. 
Williams Ex'rs., 942; Aosack v. Rodgers, 6 Paige, 415. 

The cases relied on mainly for the plaintiffs are cases of double 
trusts resting upon the same person, and do not impugn the principle 
as effecting the same relations of creditor and debtor, to which class 
ihat now under consideration belongs. 

I n  Dozier v. Sandlerlin, 18 N.  C., 246, it was held that when an ad- 
ministrator married one of the next of kin of the intestate, who was 
entitled to a distributive share in the estate, and upon the wife's 
death administered also on her estate, and had assets applicable to the 
payment of the distributive share, the law made the appropriation, 
and the share was satisfied therefrom, and the Court say: "When a re- 
tainer is allowed and the party has, assets, i t  is an extinguishment, upon 
the principle that the same hand is to pay and to receive." 

I n  Clancy v. Dickey, 9 N .  C., 497, the executrix, Elizabeth Shutt, 
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took possession of certain slaves bequeathed to herself and her children, 
to be kept in common and the share of each child separated and assigned 
as they respectively arrive at age; and the defendant Dickey, guardian 
of a legatee, married the executrix and removed out of the State, carry- 
ing the slaves with him. I n  an action on the guardian bond, TAYLOR, 
C. J., says: "As the testator appointed his wife one of the two executors 
of his will, i t  was reasonable to expect that the negroes should be kept 
together by her as executrix as long as it was lawful to detain them in 
that character, viz., two years, and that after that period she would 
become guardian to the children and keep them together as such till one 
of them came of age or married. The reason, then, is much stronger 
for considering Dickey's possession as that of a guardian than as ex- 
ecutor, and the condition of the bond is consequently broken, 
if Nancy Shutt, the orphan, has a vested legacy in her share"; (217) 
and it  was declared the relator did have a vested estate therein. 

I n  Harrison 'L'. Ward, 14 N. C., 417, it was held that the condition 
of the administration bond was not discharged by the rendering an 
account current of the administration, and showing the balance due 
the plaintiffs, for that he was also their guardian, and that this balance 
was not transferred to the trusts of the latter office. Chief Justice 
HENDERSON thus lays down the general rule: "When a person has two 
or more capacities in which to take and hold, and takes and holds with- 
out declaration in which capacity he does so, it shall be taken that he 
holds in that capacity in which he ought of right to take and hold. He  
takes in one capacity or the other; not in both. I t  is, therefore, reason- 
able that he should hold in the rightful capacity, and so, in the absence 
of proof to the contrary, the law presumes." 

The proposition meets the necessities of the present case. Harrison, 
as administrator, receives the fund, and the law requires its immediate 
appropriation to the testator's debt. The debt is to be paid to Harri- 
son as representing the creditor to whom it is due. The law presumes 
this transfer to have been made and thereafter the guardian charged 
with the amount as part of the trust estate of the ward. This is a fair 
deduction from the rule, and is supported by the maxim which assumes 
an act to be rightful rather than wrongful when it admits of either 
interpretation. 

I t  is to be remarked that i t  does not appear in the case as reported 
that the administrator had the trust fund to pay over when he rendered 
his account; if he did not have it at  the time, the guardian bond could 
not, upon any reasonable principle, be made responsible upon a pre- 
sumed transfer of what did not exist to be transferred. To charge 
the bond under such circumstances would be to shift the consequences 
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(218) of a devastavit  committed by him in one capacity to the sure- 
ties for his official fidelity in  another. 

I n  G r a h a m  v .  Bavidson,  22 N. C., 155, among othe~r provisions of 
his will, the testator directed his daughter to "be furnished with a horse, 
saddle and bridle." I n  stating the accounts of the defendant as exccu- 
tor and as guardian to the legatce, he is credited with t h ~  valuc of the 
legacy in  the first and charged with i t  in the latter, and tlris, on excep- 
tion, is sustained. 

The plaintiff's counsel cites and strongly relies on three cases, two 
nf mrhirh, in  C-rcijit Coyrt of the united States, were &ci&d by 
Mr. Justice STOI%Y, and the other in the Supreme Coust of Massachu- 
setts. We propose to examine and see their bearing upon the rnatter in 
rontroversy. 

I n  T a y l o r  v. neblois ,  4 Mason, 131, the administratrix, who was also 
guardian to a minor entitled to a distributive share of the! intestate's 
estate, caused her adnlinistration account to be settled in the Probato 
Court, and the amount of each share ascertained. To some of the dis- 
tributees the sum4 due them were paid, and the administratrix retained 
the share of her ward. Tt was decla~ed that this share was held by her, 
not as administratrix, but as guardian, and the Coart, in discussing 
the general subject of retainer, say: "If, then it be a right of the 
administrator to retain a debt due to him in his own right, or in right 
of another, the doctrine equally applies when he unites in himself thc 
clraracter of guardian and has assets in  his hands to discharge the debt 
due to his ward. T go further, and consider it the d u t y  under  such cir- 
cumstances t o  retain, and if he were to yield up the assets without such 
retainer, it would, in  my judgment, be a mn7adrninistration of his  
guardianship,  for which, in case of loss, he and his sureties might justly 
he held responsible upon the guardianship bond." H e  states the general 
rule to be "that when the party unites in himself, by representation or 

otherwisc, the character of debtor arrd creditor, inasmuch as he 
(218) can not sue himself, he is entitled to retain, and the law will 

presume a retuiner in sa f i s fnc t ion  of t h e  debt, if there are assets 
in his hands." 

I n  P r a t t  v. N o r t h a m .  5 Mason, 9 5 ,  the administrator c u m  testamento 
annero ,  who also became guardian to his two infant daughters, legatees, 
substituted in  place of their mother, who died, rcceived assets of his 
testator, after his appointment as g-aai-dian, which were fraudulently 
suppressed and no return thereof made, and the bill sought to charge 
the sureties to the guardian bond with the deaastavit  and waste, the 
Court say: ('it was plainly his duty to inventory them (the assets) 
and account for them as part of the testator's estate in his hands and 
possession, and upon settlement of Eiis accounts in  the probate office, he 
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ought to have procured a decree directing a distribution of the balmce 
between his wards in equal moieties. Had he done so, there would have 
been no question upon the principlcs settled by the Court in Il'aylor 
v. Deblois, sqcpra, that the administration bond would have heen dis- 
charged, and, by operation of law, he would have been deemed to possess 
the balance i n  his churactcr as quardian." And it was declared that 
the "act or election to hold the property in  a different capacity from 

. that in  which i t  was received, mag justly be insisted on before the re- 
sponsibility is shifted from one class of sureties to another. Besides, . . 
here the z d ~ u m s t ~ a t o r  never admit,tod th_c assets 60 he in his bands. 
I Ie  held them secretly as his own, without aclmowledgrnent aad settled 
his pro bat^ account without an  adw~ission of them." I t  is apparent 
this is in  entire harmony with the current authorities referred to, and 
not opposedtto the doctrine of retainer as applied to the present case. 
I f  there had been an ascertained amount, a definite sum arising from a 
legacy, as in  the present case, there is a distinct debt due the infant, the 
law would interfere and transfer the fund from one to the other trustee- 
ship. 

I n  Conlcley v. Dickinson, 13 Met., 51,  the action was brought 
' on a guardian bond, and it was proposed to charge the guardian (220) 
with a residuary legacy given the ward in the will of one Sally S. 
Dickinson, who dicd after the defendant's appointment and during the 
ward's minority, wherein the guardian had been appointed executor and 
qualified as such. Thc Court say: "We consider the law to be well 
settled, that if a lcgacy i's given by will and the same person is  executor 
and trustee or guardian for the legatee he is not bound to account for 
the lcgacg as executor, if he has sufficient assets, unless he  has rendered 
an account in tho probate office charging himself as  trustee or guardian, 
and that nccownt has heen allo~c~ecl by the Probate Court." 

The decision rests upon tho ground that until there is a legally ascer- 
tained balance, nothing remaining to be done except to pay over, the 
fund continues without change in the hands of the executor as such and 
is not transferred. 

In  a recent work, the author sums up the results of his investigation 
'in these words: "The better opinion is, that <after the time limited by 
law for tho settlement of the estate has elapsed, and there is no evidence 
of an intent to hold longer, as executor, he shall be presumed to hold 
as guardian, on the principle that what the law enjoins them to do, shall 
be considered as done." Schouler on Dom. Rel., 441. 

We do not consider the cases of Winhorn 2). Gorrell, 38 N. C., 11'7, 
and 8. v. B ~ o w n ,  68 N. C., 554, as i q p ~ ~ p i n g  the principle. I n  the 
former, it is decided that a note, secured by a retention of title to the 
land sdld, and executed for the purchasemoney by one who afterwards 
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became guardian to the infant to whom the vendor, her grandfather, 
had given the note, was not extinguished by passing into the debtor's 
hands, nor did i t  lose the security of the land. I n  the other, i t  is de- 
clared that when a guardian becomes trustee, thcre is no presumption 
of law of a transfer of the fund from the first to the latter capacity; 

and as a presumption of fact, i t  was negatived by the finding of 
(221) the referee that there had been no change of the estate from the 

guardian to the trustee. 
We think the following conclusions may be fairly deduced from the 

adjudged cases : 
1. When the simple relation of debtor and creditor exists, and the 

same person representing both, is to pay and to receive, the possession of 
assets which ought to he applied to the debt is in law an application. 

2. When one is clothed wilh a double fiduciary capacity, and the 
balance remaining upon a full execution of one trust belongs to the 
other, if the amount has been definitely and authoritatively ascertained, 
and the fund is then in the trustee's hands, the law makes the transfer. 

3. Tf the first trust is not closed, although the trustee may have ren- 
dered an  account which has not becm passed on by a competent tribunal, 
the fund remains unchanged, and is held as before. 

4. The trustee may, by an .unequivocal act indicating the intent, elect 
to hold the fund in  possession in  another capacity, and it will be thereby 
tran sfc~rred. 

The present case clearly is embraced in the first mentioned class, and 
is distinguished from the others. 

The result is, that the assets of the testator, McKnight, which came 
into the possession of Harrison from the administration of the per- 
sonal estate and the sale of the lands, were instantly applied to the debt 
due the ward, and he then hold the same as a part of the trust estate 
which is secured by the guardian bond. The payment of the debt re- 
l i e ~ ~ e d  the sureties to the administration bond. It would be a hard and 
oppressive rule that holds these sureties responsible after such payment 
mas made to the guardian for his subsequent mismanagement and waste. 
Between the two sets of sureties, the loss must fall on those who under- 
took for the iidelity of his administration as guardian of the ward's 
estate. 

The conclusion to which we have come in sustaining the ex- 
(222) ception renders unnecessary the consideration of others dependent 

on it. 
While the assets received by the administrator are sufficient to dis- 

charge the entire indebtedness $0 the infant, and were by law at once 
appropriated thereto, the report of the referec shows that a portion 
of them, for which the guardian bond is responsible, were paid over to 
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the  testator's other creditors. On  15 May, 1875, the administrator 
received $1,555.23, raised by a mortgage of some of the lands bought 
by h is  wife, and, with her consent, paid the money to the other creditors, 
including herself. A part  of this sum was, or  may have bmn, needed 
to pay the balance then due the infant, and if so, has been misapplied, 
and may  be followed by the plaintiffs into the hands of those who par- 
ticipated in  this misapplication and recovered for their part ial  exonera- 
tion. I n  order to ascertain whether any and how much of the  preferred 
debt remained due and was paid out of the fund then received, and what 
are  the several liabilities of the creditors to whom it was paid, a refer- 
ence is  necessary, and if the plaintiffs so desire, will be ordered, and 
nieanwhile the cause will be retained. A decree may be drawn i n  ac- 
cordance with this  opinion. 
PER CURIAAI. Judgment Accordingly. 

Cited: R u f i n  v. Harrison, 86 N. C., 190; 8. c., 90 N. C., 569; 8. c., 
9 1  N. C., 76;  Grandy v. Abbott, 92  N .  C., 38; Haliburton v. Carson, 
100 N. C.,  109; Noore v. Garner, 101 N.  C., 379. 

I 

*NORTH CAROLINA R. R. CO. and JOHN W. GRAHAM v. N. H. D. WILSON. 

Breach of Trust-Removal of Trustee-Appoilztmelzt of Receiver-Parties. 

The defendant was appointed by the plaintiff company trustee of a sinking 
fund to pay the debts of the corporation, and it was provided in the 
trust deed that the moneys of said fund might be invested, in the dis- 
cretion of the trustee, in such securities as the president of the com- 
pany or its board of directors might recommend. The trustee, without 
any previous direction, loaned a portion of said moneys to a banking 
firm, of which he was the senior member, and which soon thereafter 
became insolvent; HelcZ, 

(1) That such action constituted a breach of trust, which it was not in 
the power of the board of directors to condone, their relation to the 
company being that of an agent to his principal. 

( 2 )  That the misconduct was not relieved by taking collaterals to secure 
such loan, which the trustee thought to be good a t  the time of taking 
them. 

(3 )  That the creditors to be paid out of said sinking fund are not nec- 
essary parties to a proceeding to remove the trustee. 

( 4 )  That taking a bond from the trustee is but a subsidiary security 
for his fidelity, but is not a substitute for his personal fitness for the 
place. 

(5)  That the foregoing facts constitute sufficient grounds 40r the removal 
of the trustee and the appointment of a receiver to take charge of the 
fund until the acts and dealings of the former trustee can be thoroughly 
investigated. 

*DILLARD, J., having been of counsel, did not sit on the hearing of this case. 
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MOTION by plaintiff for the appointment of a receiver and for an 
injunction, heard at  Chambers, in Greensboro, on 20 January, 1879, 
before Xerr, J. 

The facts appear in the opinion. The motions were refused, and the 
plaintiff company appealed. 

(233) Messrs. Thos. Rufilz and L. M. Scott for plaintiff. 
Messrs. J. A. Gilmer, Boyd & Reid, W .  S. Ball and F. C. Rob- 

bins  for defendant. 

SXITH, C. J. On 29 February, 1868, the North Carolina Railroad 
Company, to secure and give credit to a series of bonds proposed to be 
issued for its benefit, conveyed to William A. Graham, trustee, its entire 
property of every kind upon the trusts that are therein particularly 
declared, and, among other things, in the seventh article provided as 
follows: ('On 1 January, 1869, and on the 1st of January, in each suc- 
ceeding year thereafter, the said party of the first part (the N. C. R. 
R. Co.), its successors and assigns, for the further security and ultimate 
redemption of the bonds intended to be secured thereby, for the crea- 
tion of a sinking fund for that purpose, shall pay to the trustee for the 
time being, such a sum of nioney as, at the periods when the three 
classes of bonds above mentioned have respectively matured and become 
payable, shall, in the judgment of the trustee, furnish a fund sufficient 
wholly to pay off and discharge such bonds, and the trustee shall de- 
posit the sum so paid over to him in the United States Trust Company 
in the city of New York, or some other depository which shall be, in his 
judgment, safe; and the said moneys, together with all accumulations of 
interest thereon, if any, which may actually come into the hands or 
within the disposal of the trustee, shall be laid out and invested by him 
in  the purchase of bonds secured by these presents, upon the most favor- 
able terms on which they can be purchased. The bonds so purchased, 
with the coupons thereto annexed, shall be immediately canceled by the 
trustee, and a ce~rtificate of the numbers and amounts of said bonds shall 
be immediately furnished under his hand and by the said trustee to the 
president of the North Carolina Railroad Company. I n  case bonds 

secured by these presents can not be purchased upon favorable 
(225) terns, then the said trustee may, in his discretion, invest the said 

sinking fund moneys in such securities as may from time to time 
be recommended to him by the president of the said North Carolina 
Railroad Company for the time being, or by the bawd of directors of 
said company.JJ 

I n  article ten i t  is declared '(that in case at  any time hereafter the 
said trustee, or any trustee hereafter appointed, shall die or resign, or 
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become incapable or unfit to act in the said trust, a successor to such 
trustee shall be appointcd by said company, and tho trustec so appointed 
shall tl~creupon become vested with all and singular the powers, au- 
thorities and estates granted to and conferred upon the party of the 
second past (said William A. Graham) by these presents, and all thc 
rights and interests requisite to anable him to execute the purposes of 
this trust without any further assurance or conveyance; so far  as such 
effcct may bc lawful; and upon the death, resignation, or removal by 
any Court of co~npctmt jurisdiction, of any trustee, or an appointment 
in his place, in pursuance of these presents, all his powers and authori- 
ties bp virtuo hereof shall cease." 

The trustee entered upon and continued in the discharge of his duties 
until his death in  i h p s t ,  1875, when the board of directors appointed 
the defendant in  his stead. Shortly thereafter, on the 14th of Septem- 
ber, 1876, the cxecutor of the deceased trustee came to a scttlement with 
tho defendant, and delivered over the trust funds to him, taking his 
receipt therefor I t  appears from the receipt that the fund consisted of 
three individual bonds for $13,000, two of thc second series of semrod 
bonds, due in  1877, twelve of the last series, due in  1888, and of deposits 
in the State National Rank of Ralcigh and in  three other banks of 
Charlottc, in  the aggregate sum of $73,072.07, t,he total paid being one 
hundred thousand one hundred arid eleven dollars and a few cents; and 
with which the defendant charges himself in his first anniml account, 
rendered in  May, 1876. This account shows a balance in tho 
hands of thc defrndant of $96,285.26, constituted of thc twelve (226) 
bonds of the series due in 1888, the individual bonds received 
from the cxecutor, deposits remaining in two of the Charlottc banks. 
$30,000, and deposits in  the banking house of Wilson & Shober, of 
which the defendant is the senior partner, of $40,477.27. Of these 
latter, i t  appcars From the rertificates of deposit filed, that $25,000 
w e n  deposited 16 October, 1875; $22,000, 6 November, 1875; and the 
residue was a general deposit; whilc durin~g the interval the dcfcndant 
had withdrawn from the banks a little orer $43,000. 

During tho succeeding year, as appears from the second account, the 
defendant received from thc treasurer of the company, and i n  interest, 
$93,740.44, and paid out about $1,000, leavinq in his hands 2 .May, 
1877, $191,019.70, the itcms of which are given in  detail. The fund 
was then constituted of the individunl notes and the twelve bonds origi- 
nally received. the deposit of $47,000 with Wilson & Shober, other 
personal loans, ten U. 'S. six per aent bonds, cash deposits in bank 
$13,907.63, and of bonds and debt of the Atlantic, Tennessee and Ohio 
Railroad Co. $73,670.57. This last mentioned investment was made 
under the direction of the board of directors. 

169 



I N  THE SUPREME COURT. [81 

The last account, rendered in  May, 1878, shows that besides the sum 
already in  hand, the defendant collected from dividends of the road and 
froni other sources $32,380.72, and disbursed in  tho redemption of 
secured bonds, including loss in resale of the U. S. bonds and a small 
sum for express charges, $87,740.42, leaving the sum of $135,660; and 
this consisting of the original individual bonds $7,000, the investment in  
debts of the A. T.  and 0. 12. 12. Co. $73,670.57, deposits remaining with 
Wilson & Shober $41,311.50, individual loans to others mentioned in 
preceding returns, and a small sum on general deposit with Wilson & 
Shober and in State National Bank of $677.93. 

The twelve bonds of the company of the last series, which had 
(227) been redeemed by the first trustee and were delivered over to his 

successor uncanceled, as well as the hi. S. bonds, were during the 
fiscal year sold and the proceeds disposed of as is represented in  the 
accompanying statement of the condition of the fund. 

These accounts were submitted, and full and detailed explanations of 
the collaterals and other securities then held made by the trustee to the 
board of directors, and embodied in their reports to the annual meeting 
of stockholders, without any express intimation of disapproval of his 
management until 19 June, 1877. At tho meetings of this date the 
report of the finance committee charged with the duty of examination 
and made to the stockholders, indicates an expectation that the bonds 
to fall due in November ($165,000) would "be provided for by the trus- 
tee out of the sinking fund," and suggests to him the exercise of great 
caution on the part of the trustee in  making loans "to individuals on 
collaterals or mortgages," assigning as a reason therefor "the fluctuating 
character of collaterals and the very great difficulty of realizing under 
forced sales of real estate in times like the present." 

Tt appears from transcript of proceedings before the board of direct- 
ors that on 23 October, 1877, the defendant was instructed "to pay all 
the bonds of the North Carolina Railroad Company which mature 1 
November, 1877, out of the sinking fund now in  his hands"; and again, 
on 21 June, 1878, they passed a similar resolution, requiring the trustee 
to collect forthwith all the debts due the sinking fund (except the debt 
due by the A., T. and 0. R. R. Co.), and that he pay off all the past-due 
bonds and accrued interest thereon of this company, except the bonds 
held by E. 34. Holt, about $20,000. 

On 11 July, 1878, after the failure and assignment of the defendant's 
firm, the stockholders adopted the report of a committee of 

(228) their number recommending to the dire'ctors to make a full ex- 
amination of its financial matters, and "to take all necessary 

steps to protect the interests of the company therein." The board of 
directors met on the same day and adopted and approved the report 
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of their committee charged to inquire into "the affairs of N. H. D. 
Wilson, trustee," and therein say, "that on account of the large indebt- 
edness of Wilson & Shober to the trustee of the sinking fund of the 
North Carolina Railroad Company, and the failure of that firm, and 
the doubtful value of the sccuritics taken by the said trustee to secure 
his loans to the said firm, the said N. H. D. Wilson is not a proper 
pcrson to act in the trust, and that if he docs not resign, then this 
board sought to take further action in the matter." The resolution 
was communicated to him on the 15th day of that month by the presi- 
dent, and {he defendant to surrender the place, complaining of 
the hasty and summary action of the board without giving him notice 
and permitting him an opportunity of self-defense, and assigning many 
reasons constraining him to disregard the intimation ezpressed in the 
resolution. 

On 20 September thereafter the board of directors passed a resolu- 
tion removing the defendant, and declaring "that by reason of the 
failure of N. H. D. Wilson, trustee of the sinking fund, to obey the 
instructions of the board of directors of said company in regard to the 
collection of the debts due the sinking fund, and to pay off past-due 
bonds and accrued interest, and by reason of his using the funds in his 
hands as trustee in his private business, and to the injury of the com- 
pany, the board of directors, by virtue of authority in them vested, do 
hereby declare that the said N. H. D. Wilson is unfit to act in said 
trust, and he is therefore removed." At the same time the plaintiff 
John W. Graham was appointed in his place. 

Numerous notes belonging to Wilson &. Shober were at the 
date of the loans in October and November separated from their (229) 
effccts and kept by the trustee as collateral security therefor, 
and much evidence was off'ered as to the sufficiency of the security. The 
character and value of the collaterals were fully explained by the trustee 
to the board in his first official report, verbally as well as in writing, 
and no dissatisfaction mas then felt or expressed in regard to the loan 
to the firm. And upon these representations the board thought the 
security full and ample. The loans, however, do not seem to have had 
the previous sanction of the president or board of directors, nor werc 
they consulted in advance about them. 

There was much controversy as to various particular collaterals, 
their value, and the legal liability of those whose names were upon them; 
and thc argument before us was mainly upon the good faith of the 
defendant, the legal sufficiency of the facts proved to justify his re- 
moval, and the capacity of the board to remove in the manner in which 
i t  is here attempted to be done. 

To insure t.he faithful management of the trust, the defendant, on 
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1 3  March, 1877, executed a bond in  thc penal sum of $100,000, with 
sureties justifying to that amount, and delivered i t  to the company. 

We have given the summary of the material facts upon which the 
motion for a receiver and an injnnction was pressed, and the defense 
offered thereto. The correctness of the ruling of the Court in  its re- 
fusal to make either order is the only question before us on the appeal. 

The sait is instituted upon the basis of the legal appointment of the 
plaintiff Graham in the place of the defendant, as trustee to secure the 
trust fund, and compel its delivery to him;  but thc company sceks relief, 
if the rcmoval and ncm appointment hgve heem ineffectnal, in the 
appointment by the Court of a trustee to whom these funds shall be 

delivered, and meanwhile for a receiver to take charge of thcrn 
(230) until the controversy upon its merits has been determined. But 

this issue, though elaborately and ably discussed, is not now 
before us, and our duty is limited to the decision of the question whether 
the funds have been hitherto properly managed, and their probable 
safety where they remain. We do not deem it necessary to inquire into 
the moral aspects of the controversy; this is beyond our province; nor 
to impute any intentional wrong to the defendant. We must deter- 
mine the case upon strict principles of law and enforce the well-settled 
rules of a Court of Equity in regard to the management and usc of trust 
funds. I t  is an incxorable rule in a Court of Equity, where such mat- 
ters are properly cognizable, that trust funds must be managed exclu- 
sively in  the interest of the beneficiary, and call not be appropriated to 
the use of thc trustee, or of any firm of which he is a momber, or in  
which he has a contingent intcrest. And such nse of the fund involves 
a breach of fiduciary obligation. "Trustees can not use trust money in  
their business," says Mr. Perry, "nor embark it in  any trade or specula- 
tion; nor can they dispise  t,hc employment of the money in their busi- 
ness undcr a pretense of a loan to one of thernselvcs, nor to a partnership 
of which t h ~ y  are members; nor can the money be loaned on security to 
be rcloaned back to the trustee a t  a profit,." 1 Perry on Trusts, Sec. 
464. The rule seeks to remove all temptations to hazardous risks of the 
fund, and to place i t  under the supervisory control of one whose only 
intercst, coinciding with legal duty, will be to secure its safety and all 
its benefits to thc rightful owner. The law frowns upon any act on the 
part  of a fiduciary which places intcrest in  antagonism to duty, or tends 
to that result. Let us apply the principle to the facts of the prcsent 
case. 

The dcfendant, within about six months after the funds passed into 
his possession, withdraws a large amount of the moneys from drposi- 

tories, safe as fa r  as appears to us, to which the former trustee 
(231) had confidcd them, and deposits them in his own banking house, 
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which in  about two years thereafter becomes insolvent. I t  is true 
he selects and lays aside notes and other securities belonging to the 
firm as an indemnity against loss, but the same mind and under like 
influences offers and accepts the collaterals, and there is absent in  the 
transaction the sharp lookout, careful scrutiny and cautious judgment 
of an impartial trustee whose onl,y duty is to take care of the interests 
he has in  his charge. Whether these collaterals may ultimately yield 
a sum sufficient to wipe out the indebtedness of the insolvent firm to the 
irust is not material to the present inquiry. I t  is enough to say the 
moneys of tlzs sinkipg fynd I re  locked i c ~  i~ tlid deposit, and  are not 
now available for the purposes for which it wa.; formed. So, when the 
directors, in two resolutions, passed in October and June, required the 
application of the moneys to the retirement of the overdue bonds of the 
second class, the firm depository had used the, money and were unable to 
replace them. Again, when the firm is yielding to the pressure of accu- 
mulating embarrassments and approaching its unavoidable insolvency, 
the defendant finds i t  impracticable to restore tho moneys; and, as tes- 
tified to by tho preGdent, when asked if that could not be done, his only 
reply is, "I could h a w  done so, but it would have embarrassed Wilson 
& Shoher." Thus the conflict Wi2S working out its practical fruitq. and 
in thr  moment of peril the fund is without its natural and legal pro- 
tector. And so the deposit, with all its accruing interest, except some 
$6,000 returned, remains in a failing house until its financial ruin in 
the early summer and the general assignment put an end to its further 
operations. Now, the reason and necessity of the rule are manifest in 
tho very misfortunes which hare  followed the first unwise departure 
from i t s  requirements, and in the want of that constant amd single care 
and unremitting oversight to which a trust fund is always entitled 

- from him who has to manage it. (232) 
The company complains of another unauthorized act of the 

defendant in  the sale of the twelve bonds received from the preceding 
trustee. They had been redeemcd with its own moneys provided for 
that purpose, and, under the requirements of the deed, should have 
becn canceled and so much of the debt extinguished. They were re- 
tained by the defendant, and disappear from the list of assets returned 
in  May, 1878, having been disposed of to raise means to mcet the press- 
ing overdue debt, while more than $40,000 were then on deposit with his 
own banking house. The defendaxit does not seem to ham made an 
effort, or if he did i t  was fruitless, to withdraw the moneys deposited 
with his own firm for the urgent necessities of the company; and therc 
i t  ren,ained, with the knowledge we must suppose he possessed of im- 
pending calamity. This is the result of the error in making the original 
misapplication. 
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I n  the argument i t  was contended that the loans received the implied 
sanction of the directors, and do not constitute ground for removal. 
I f  this were true, i t  must be remembered that both are but fiduciary 
agencies of the corporation, and their concurrence in  the breach of 
trust would not relieve the trustee who acts under the provisions of a 
deed which creates the trust and directs the manner of its execution. 
But we do not so understand the action of the directors. Accepting the 
condition of the fund as reported by the defendant, they examined the 
collateral security which he had set aside, and in the light of his ex- 
planations pronollncer! i t  wfficicnt. Blct nn t l ~ p r ~ ~ ~ d  ~f the loan ifsclf 
effected by the individual act of the trustee is given. 

It was also contended that the bond executed with sureties by the 
defendant for his faithful care and management of the trust funds, 

guarantees the return of the moncy, and shows i t  not to be in  
(233) peril, and that hence there is no reason for his removal. The 

bond of the trustee is but a subsidiary security for his fidelity, 
but is not a substitute for his personal fitness for the place. I t  is the 
duty of the Court, when i t  appoints, to select a competent and suitable 
person for the office, and at  all times, when called on, to enforce the 
performance of his duties. Any ascertained dereliction in  this regard 
demands its prompt interference for the safety of the fund. We can not 
see, therefore, how the bond, though a wise and prudent precaution 
against loss, can affect the question of personal competency involved in 
the present proceeding. 

We do not deem it important to inquire as to the ultimate recovery 
of the loans from the proceeds of the appropriated collaterals. The 
fund is now, for all practical purposes, unavailable, and though after 
long and expensive litigation i t  may be restored, it fails to accomplish 
the very object contemplated in its creation. The defendant's insol- 
vency and unsuccessful management of his own business matters may 
well be considered in passing upon the question of the longer coutinu- 
ance of his trusteeship. Whatever may be the issue of the controversy 
as to the possession of the office, i t  is manifestly proper, during its pen- 
dency, to place the funds of the company i n  a gafe condition to await thc 
result, and the plaintiff's motion ought not to have been refused. 

I t  is suggested that the bondholders are interested parties, and no 
complaint proceeds from them, and hence none should be entertained 
from the company. But the company has also an abiding interest in 
having the bonds paid and the incumbrance removed from its property, 
and in the return of .any residue when they are paid. But a sufficient 
answer to the suggestion is furnished by an examination of the deed 
itself. By the tenth article, already cited, the duty of interposing for 
the removal of an unfit trustee and the appointment of a successor is de- 
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volved upon the company, with the continuing oversight neces- 
sarily incident thereto, and i t  must act in the premises when the (234) 
occasion requires, alone or in  association with the secured credit- 
ors, in enforcing the due execution of the trusts of its own deed. Should 
both the company or its agency, the board of directors, and the trustee 
be derelict, and the fund become exposed to danger, undoubtedly the 
Court would entertain an application for proccdure against both parties 
from the several creditors. Hut when they acquiesce in a movement of 
the company for their own security and benefit, their inaction affords no 
defense to the trustee. 

We do not, as we have already said, intend to impute any dishonest 
purpose to the defendant. Rut he has acted unwisely and in  opposition 
to those well-settled rules in reference to trust funds, which we must 
maintain in  their integrity and force; because in  their observance re- 
poses the safety of estates i n  the hands of trustees. The Court erred 
in refusing the motion of the plaintiff. 

Reversed. 

Citsd: Sirnpso.p u. Jones, 82 N. C., 326 ; Goatcs v. Wilkes, 92 N. C., 
387; Wilson v. Lineberger, 04 N. C., 647; McEackern  v. Stewart ,  114 
N. C., 371; I n  re Battle, 158 N. C., 393. 

SAMUEL ROWLAND v. CALVIN BARNES. 

Contract-Ratification-Xtatute of Frauds-Form of Action. 

Plaintiff sued defendant for one hundred and twenty-five dollars, the price of 
a gin, which the latter, without any authority from the plaintiff, had 
sold to one T. on credit. At the time of the suit, which was brought 
In a justice's court, and in form ex contmctu, the defendant had col- 
lected npthing from T. When informed by defendant of the sale, 
plaintiff said, "Very well, go ahead and collect the money and remit." 
I n  a subsequent conversation, occurring some hours later, plaintiff said 
to defendant, "I don't know T. in the transaction; I shall look to yon," 
to which defendant made no reply; Held, 

(1) That the words, "Go ahead, collect," etc., amounted to a ratification 
of the sale to T., which 'the plaintiff was not a t  liberty afterwards to 
recall. 

( 2 )  That, if any promise to pay could be implied from the silence of the 
defendant when toId that he was responsible, it was a promise to pay 
the debt of T., which was nudum pacturn after the previous ratification, 
and void under the statute of frauds for want of a writing. 

( 3 )  That even assuming that  there was not ratification of the sale, plain- 
tiff's remedy was by an action in the nature of trover, since no money 
had been received and no personal benefit derived by defendant. 

APPEAL from a Justice's Court, tried at  Spring Term, 1879, of (235) 
WILSON Superior Court, before Seymour, J. 
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On the trial before the Justice of the Peace, the plaintiff exhibited an 
account against the defendant consisting of two items, one for $25 for 
repairing a ceAain cotton gin, and the other for $125, thc price of 
another gin. The Justice gaTe judgment for the amount claimed upon 
the last item, and the deferldant appealed. 

On the trial in the Superior Court, the plaintiff proposcd to introduce 
evidence as to the repairs aforesaid, the repairs to the one gin being 
done at  a different time from the sale of the other gin, and constituting 
an entirely distinct trazlsaction, but the defendant objected on the 
ground that the Justice had found against the plaintiff on tbat matter 
and he had not appcaled from the ruling thereon. The objection was 
overruled, and the plaintiff testified he had repaired the gin at defend- 
ant's request, and the work was worth the amount claimed. H e  further 
testified that he left another gin in defendant's possession for safe 
keeping, and defendant had assumed authority without his direction to 
sell it, and did sell it to one Taylor; that when they met some time after 

the sale, the defcndant informed plaintiff of what he had done, 
(286) and the plaintiff said, "Very well, go ahead and collect the money 

and remit," and defendant said nothing. L a b r  in the day they 
met again, and Taylor's name being mentioned, the plaintiff said, "I 
don't know Taylor in  the transaction; I shall look to you." Defendant 
said nothing. 

Defendant testified that plaintiff authorized him to sell the gin, that 
he infornied plaintiff of the sale to Taylor, when plaintiff said, "Very 
well, go ahead and collect," etc., as testified by him; that plaintiff never 
told him he should look to him fnr pay, and it was not until just bcfore 
the commencement of this suit, which was more than a year after said 
conversation, that plaintiff gave him to understand that he, defendant, 
was to he held personally responsible. It was admitted that the de- 
fendant never received any pay for the gin from Taylor. 

Defendant's counsel insisted that plaintiff could not recover for 
money had and received, and no money had passed, nor on a promise 
to be implied from defendant's silence when plaintiff said he would 
hold him responsible, as the pornise to a n h e r  Taylor's debt or default 
would have to be in writing. 

His  Honor charged the jury if they believed the plaintiff's testimony, 
they might imply from defendant's silence a promise to pay the price of 
the gin as his own debt, and the jury found a general verdict for plain- 
tiff for one hundred and twenty-five dollars. Defendant moved for a 
new trial for misdirection and for error in admitting evidence as to re- 
pairs; and for the reason that the plaintiff's cvidcnco disclosed no 
cause of action ex contractu. but only a cause of action for a tort in  con- 
verting property of the value of more than fifty dollars, i n  which case 
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a Justice of the Peace has no jurisdiction. Motion refused, judgment 
for plaintiff, appeal by defendant. 

Messrs.  Connor & W o o d a ~ d  for plaintiff. (237) 
Messrs. II. F. Murray and Lewis & Xtmng for defendant. 

ASIIE, J. This was an action begun before a Justice of the Peace, 
and founded on two accounts, the one for twenty-five dollars for repair- 
ing a gin, and the other for one hundred and twenty-five dollars for 
the price of another gin. The Justice refused to give judgment in behalf , 

of the plaintiff on the acmunt for repairing the gin, but did give a judg- 
ment against the defendant for one hundred and twenty-five dollars, the 
price of the other gin, and the defendant appealed to the Superior 
Court. Upon the trial of the cause before a jury, the plaintiff 
proposed to introduce evidence as to the repairs of the gin. The (238) 
defendant objected, on the ground that the Justice had found 
against the plaintiff on that item of the account, and he had not ap- 
pealed. The objection was overruled, the testimony admjtted, and the 
defendant excepted to the ruling. 

I t  was proved on the trial by the testimony of the plaintiff th&t he had 
left the other gin in the possession of the defendant for safe keeping, 
and he had sold i t  to one Taylor without any authority from the plain- 
t i ff  and when they met some time after the sale, and the defendant told 
the plaintiff what he had done, he said, "Very well, go ahead and collect 
the money and remit," to which the .defendant made no reply. Later in 
the day they met again, and the plaintiff said to defendant, "I don't 
know Taylor in the transaction ; I shall look to you," and defendant said 
nothing. 

His Honor charged the jury that if they believed the plaintiff's tes- 
timony, 'they might imply from defendant's silence when plaintiff told 
him he should look to him for pay, a promise to pay the price of the gin 
as his own debt. Under this instruction, the jury found a verdict for 
the plaintiff for one hundred and twenty-five dollars. The defendant 
moved for a new trial on the ground of misdirection in the charge of his 
Honor, and error in admitting the evidence in regard to the repairs on 
the gin, and for the reason that the plaintiff's evidence disclosed no 
cause of action ex contractu, but only a cause of action for a tort for the 
converting of property of the value of more than fifty dollars, in which 
case a Justice of the Peace had no jbrisdiction. The new trial was re- 
f~~-,ed,  and the defendant appealed to this Court. 

1. I n  the view we take of this case, i t  is not material to consider 
whether there was error in the admission of the evidence in regard to 
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the repairs on the gin. We are of the opinion that his Honor 
(239) did commit an error in his charge to the jury, and that the error 

arose from a misconception of the logal import of what trans- 
pired between the plaintiff and defendant in regard to the sale of the gin. 
We hold that when the defendant told tlie plaintiff that he had sold the 
gin to Taylor, and the plaintiff said. "Very well, go ahead and collect 
and renrit," that was an explicit ratification of the sale, and was just as 
birding on the plaintiff as if he had previously authorized the clefend- 
ant to make the sale, upon the maxim, "omnis ralihabitio reirotrahitur 
ct wanndalo prior; acyuiparitt~r." And after the sale was once ratified, 
the plaintiff could not afterwards withdrawdlis assent and repudiate 
his authorization of the sale by saying, "I don't know Taylor in the 
transaction; 1 shall look to you." To give these words their full force 
and effect, they can amount to nothing more than a guaranty on the 
part of the defendant to pay the debt of Taylor. When the ratification 
of t l ~ c  sale was made, the defendant was discharged from all liability on 
account of the gin, and the plaintiff assmned to look to Taylor for its 
price. T t  was then Taylor's debt. And admitting that when the plain- 
tiff afterwar& told the defendant that he would "look to him," and the 
defendant said nothing, it was an assent to the proposition, but what 
was tlie proposition-the legal import of the proposition? It was that 
Ire would hold hini responsible for the price of the gin, or, in other 
words, for the debt of Taylor. This is the full scope and meaning of the 
agreement which i t  is insisted was then entered into between the parties. 
I t  was a promise to be answerable,for the debt of another, to pay the 
price of the gin in the event it could not be collected out of Taylor. 
The promise was void on two grounds : First, because there was no con- 
sideration to support i t ;  and second, because being a contract to answer 
for the debt of another, i t  was not reduced to writing according to the 
requirements of the statute of frauds. 

2. But conceding that there was no ratification of the sale, 
(240) how does the case stand? The plaintiff brought the action 

a g a i ~ s t  the defendant for the nonpaynlent one hundred and 
fifty dollars due by account. I t  was an action of assumpsit  for money 
had and received to the use of the plaintiff. And in  an action of 
assumpsit  for nloncy had and received, the money must have been 

by the defendant, or he must have derived some individual 
benefit from the transaction, as a credit on his account, or some equiva- 
lent of such a character as to show that the parties trcated it as money. 
Stephens Nisi Prius, 327. But in this case it is not sllown that any 
money had ever passed from the purchaser to the defendant, and for 
aughhr that appears in  the transcript, the rrloncy is still due from Taylor 
for the price of the gin. The plaintiff, then, has misconceived his 
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action. His  only remedy, in this view of the case against the defend- 
ant was an action of trover for the conversion of the property, in a 
Court of competent jurisdiction. 

Error. 

Cited: Yeele v. Powell. 1 5 6 ' ~ .  C., 558. 

W. W. BRICKELL,  Guardian, v. COMMISSIO~ERS O F  HALIFAX.  

Contract-Burden of Proof. 

A contract made by a county during and in aid of the late war, can not be 
enforced; and the onus of showing it  was made for an innocent pur- 
pose is upon the party seeking its performance. 

(Remarks of S~IITH, C. J., upon the ruling in Leak u. Commissioners, 64 
N. C., 132.) 

(241) 
A P ~ E A L  at Spring Tenn, 1879, of IIALIPAX, from Eure, J .  
The facts agreed on are that a t  May Term, 1862, of the Court of 

Pleas and Quarter Sessions of Halifax County, a majority of the Jus- 
ticcs of the Peacc being present, R. B. Pierce, Chairman of the Court, 
was appointed commissioncr to borrow money upon the credit of the 
county to buy salt for distribution among the people of the county, and 
was authorized to execute a bond to secure payment of the same. Ac- 
cordingly. on the 23d of June, 1862, he borrowed three thousand dollars 
of the plaintiff's intestate (William Brickell, as guardian of the plain- 
tiff's wards), and gave bond for the amount. The money was used by 
the commissioner in the purchase of salt, which was distributed gra- 
tuitously among the poor of the county, and at a cost to those able to 
pay for it. On the 24th of November, 1863, said Pierce, chairman as 
aforesaid, executed the bond sued on in  renewal of the one first given, 
including the accrued interest, which has been presented for payment 
Prom time to time, and payment refused. When said wards became of 
age they declined to take the bond sued on, and said intestate accounted 
fully with them for the amount thereof. Thc Court gave jud,pent 
for plaintiff, and defendants appealed. 

Messrs. Gilliccm CG Gatling for plaintiff. 
Mcssrs. W. H. Day and Xzrllen & Moore for defendants. 

SXITH, C. J. The facts of this 'case are not distinguishable in prim 
ciple from those before the Court in Leak v. Cornmassioners of Rich- 
mond, 64 N.  C., 132, and it is conaeded that if that decision is 
adhered to, the present action can not be maintained. Irr  that (242) 
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casc, after full argumcnt and careful consideration, i t  was declared 
by a unanimous Court that the bond the payment of which was 
sought to be enforced was illegal and void. I n  delivering the opinion, 
thc Chief Justice .says: "At the time of the legislative act giving 
power to the Justices to make the contract, and a t  the date of the con- 
tract, the persons exercising the power of the State, and the persons 
exercising the power of the county, had disavowed their allegiance and 
put themselves in open hostility to the rightful State government and 
to the government of the United States; in  other words, there was re- 
hellion. I t  follom that the C011rtwOf ~ E G  rig4ltfid State government, 
which has regained its supremacy, can not treat the acts of persons so 
unlawfully exercising the powers of the State and county authority as 
valid, unless the Court,is satisfied that the acts were innocent and such 
as the lawful government would have done. So, when the plaintiff 
asks the Court to compel the defendants who are in  the rightful exer- 
cise of the power of the county to perform a contract made by a set of 
men who were wrongfully exercising the power, the onus of showing that 
the contract vr7as made for an innocent purpose and not in  aid of the 
rcbellion, is upon the plaintiff; if the mattcr is left in  doubt, the Courts 
can not enforce the claim against the rightful authorities of the county. 
So far  from being left in doubt, i t  is clear that the contract was in  aid of 
thc rcbellion." I n  the course of the discussion he refers to the provision 
contained in  the Constitutjon, Article VII ,  Sec. 13, and adds: "&re is 
a declaration of the will of the people, obligatory upon the Courts, that 
no war debt, as i t  is termed, contracted either by the State or by the 
counties or cities or towns shall be paid." The result is summed up in 
these words: "That fyrnishing salt to the people, during the war, was 
calculated and intended to aid in resisting the invasion; in other words, 
aiding the rebellion." 

The doctrine is reiterated and applied in  Setzer v. Cornmis- 
(243) sion~rs, 64 N. C., 516, determined at the same term. 

The vitiating taint is extended to State Treasury notes deliv- 
ered in  redemption of interest due on bonds issued before the war, in 
Rand v. The State, 65 N.  C., 194. The principle established in Leak's 
case is approved in Logan v. Plummer, 70 N.  C., 388; Lance v. Hunter, 
72 N.  C., 178, m d  in other cases. 

I n  Weith a. Wilmingfon, 68 N.  C., 24, READE, J., uses this language: 
"Why was i t  that the Convention of 1865 ordained that the State should 
never pay any debt contracted in aid of the rebellion? And why was 
it provided in  the Constitution of 1868 that neither the State nor any 
municipal corporation should ever pay such debts? Evidently because 
the considerations were illegal, and i t  was against public policy, for the 
rightful government, after its rehabilitation, to pay, or allow to be 
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paid by its municipal corporations, which are but parcels of the State, 
any debt contracted by the rebel authorities." 

In DnvG c. Comrnlssioners, 72 N. C., 441, the defendants had bor- 
rowed money of I'oindexter to pay a debt previously contracted with the 
bank for the equipment of soidiers for the service of the Confederate 
States, and had given him a county bond therefor with the plaintiff as 
surety. Poindexter sued Davis and recovered judgment on the ground 
that the taint of the original transaction did not reach and avoid the 
bond for money borrowed to pay the illegal debt, and Davis, having dis- 
charged the larger psrt of the judgment, sought in this actiorl to compel 
reimbursement and exoneration from the county. The application was 
denied, KEADE, J., saying: "Grant, then, that the borrowing of money 
of Foindexter by the County Court of Stokes to pay the bank debt was 
not tainted with political turpitude, yet the County Court had no 
power to borrow the money or to give the bond. It may be true that 
those were statutes of a rebel Legislature which authorized it, 
but such statutes are void." We refer to these cases to show (244) \ ,  
how firmly established in subsequent adjudications is the prin- 
ciple laid down and acted on in Leak's case. After these repeated recog- 
nitions of its authority, the tendency of public and private intere'sts to 
find an  adjustment upon that basis, and the importance of adhering to 
well-considered precedents, we would not feel a t  liberty to disturb the 
decision and unsettle the lam-, with the mischiefs consequent thereon, 
unless upon the clearest convictions of error. 

The plaintiff's counsel calls our attention to a case recently decided in 
the Court of Appeals of Virginia, Binwiddie County v. Stewart, 28 
Qratt., 526, in which a similar contract, entered into for the supply of 
salt to a county for the use of the people, is sustaincd and enforced. 
The decision is rendered by a bare majority of its members, and able and 
elaborate opposing opinions upon both sides of the question delive~ed. 
The dissenting opinion of A N ~ R S O N ,  J., in which President MONCURE 
concurs. arrives at  a conclusion unfavorable to the legal validity of the - 
claim by a train of reasoning in  entire harmony with that of this Court 
in  Leak's case. We can not regard it as of controlling authority. 

Whatever might be our own opinon were the matter yes integra, and 
tho question an  open one, 'we feel constrained by the force of the prece- 
dents to abide by the former action of this Court, and not to open 
the door to the unforseen mischiefs which may follow the unsettling of 
a long-established rule of law. 

Tha judgment must, thereforr, for the error assigned, be reversed and 
Action dismissed. 

Cited: BkuthenthaZ v. Kennedy, 165 N. C., 373. 
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(245) 
CHARLES H. BROWN v. JESSE W. KINSEY, Executor. 

Bond-valid it?^ of-Immoral Consideration-Practice-Insufficiencu of 
Evidence. 

1. The fact that a bond is executed in consideration of past cohabitation does 
not affect its validity, if not appearing that there was any stipulation 

. for future cohabitation; and this is so, although in fact the cohabitation 
continues after the execution of the bond. 

2. In an action upon such bond, the onus is on the defendant to prove the 
immoral consideration. 

3. Gn the trial of an action, if there be no evidence, or if the evidence be 
so slight as not reasonably to warrant the interference of the fact 
in issue, or furnish more than materials for a mere conjecture, the 
court should not leave the issue to be passed on by the jury, but should 
direct a verdict against that party on whom the burden of proof is. 

APPEAL a t  Spring Term, 1579, of JONES, from Seymour, J. 
The plaintiff assignee brought this action to recover the amount 

alleged to be due certain notes under seal, executed by Ivey King, the 
defendant's testator, to one Winefred Hill, who subsequently assigned 
them* to the plaintiff. The payment was resisted by the executor upon 
the ground of immoral consideration, in that the said Winefred was 
living in adultery with the testator for some years during his life and 
up to the time of his death; and that the plaintiff took the notes past 
due with notice that payment was refused for the reason aforesaid. 
There was no evidence of any agreement or promise for future cohabi- 
tation made at  the time of the making of the notes, nor of any state- 
ment that they were given for past cohabitation, and the Court held 

that the notes being under seal were good without a considera- 
(246) tion, and declined to submit the question to the jury upon the 

evidence in the case, stating that defendant should have shown 
the consideration to be illegal; that past cohabitation did not constitute 
an illegal consideration, while an agreement for future cohabitation 
did; and conceding the notes were given on account of the adultery, 
yet there was no evidence it was for future cohabitation. Defendant 
excepted. Judgment for plaintiff, appeal by defendant. 

~Wessrs. Faircloth & Simmons and A. G. Bubbard for plaintiff. 
Messrs. Green & Stevenson and H. R. Kornegay for defendant. 

DILLARD, J. The case in the Court below was four appeals from a 
Justice's Court, founded on four bonds executed by the testator of the 
defendant on 13 September, 1872, to Winefred Hill, and assigned by 
her after due to the plaintiff. By order of the Court, the actions were 
consolidated, and the trial was had by a jury on the issue joined on the 
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plea of immoral consideration, and the evidence relied on by the de- 
fendant being all in, his ,Honor being of opinion that the same was 
not such as reasonably to warrant a finding of the matter of avoidance 
pleaded, so held. Thereupon the verdict was for the plaintiff, and the 
delfendant appealed. 

The question on the appeal is whether the evidence adduced was or 
was not such as in  law to authorize and require the Judge to submit 
i t  to the jury upon which to find the fact of immoral consideration 
alleged by the defendant. 

The evidence xras, that the testator of defendant died in October, 1872, 
and that about five years before his death Winefred Hill, the as- 
signor of the plaintiff, gave birth to a bastard child begotten by 
him (said testator), and afterwards, in  the course of the same (247) 
illicit intercourse, he executed to her a bond under seal for three 
hundred dollars. Winefred, on her death, said he owed her nothing, 
and that when the bond was delivered to her, testator made no declara- 
tion as to his reason or to the consideration moving him thereto. Upon 
the death of testator's wife, the said Winefred went to live in the house 
of testator, and took charge of his domestic business about a month 
before the testator died. And whilst there, on 13 Septembe~, 1872, 
during the continuance of the immoral connection, the testator took u p  
the bond for $300 and destroyed it, and then and there executed to 
said Winefred the four bonds now in suit, one of them falling due on 
each first day of January in  the next four succeeding years, stating , 
at the time that they were executed in place of the bond for $300, and 
he made no declaration to the motive for the substitution or the con- 
sideration on whichJ they were founded. 

Upon the issue joined, the bonds under which the plaintiff claims 
being under seal, the execution and delivery made them effectual a t  
law, made them deeds, things done; and by the common law they had 
the force and effect to authorize plaintiff to recover without any con- 
sideration, with power, however, in  the defendant to have the same 
held null upon proof of illegal or immoral consideration, not from any 
motive of advantage to him or his testator, but from consideration of 
the public interest and of morality. IIarre11 v. Watson, 63 N. C., 454; 
2 Chitty Contracts, 971 ; Collins 21. Rlantem, 1 Smith Lead. Cases, 153. 

On the trial, then, we are to take it that plaintiff was absolutely en- 
titled to recover, unless the defendant showed the immoral considera- 
tion alleged, by evidence full and complete, or by proof of such facts 
and circumstances as would reasonably warrant a jury to find it as a 
fact. I n  other words, the onus was on the defendant, and in order to de- 
feat the recovery it was incumbent on him to show that the 
bonds were not voluntary, that is, not executed as a mere gift, (248) 
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and uot on the consideration of past cohabitation, which is legal, 
but on the consideration, in. whole or part, for future criminal in- 
tercourse, or to show that the nature of the securities was such as to 
hold out an  inducement or constitute a temptation to Winefred Hill 
to continue the connection. 

I t  is indisputable that t h e  bonds, if executed as a gift by the testator 
of the defendant to Winefred Hill, the mother of his bastard child, 
would be legal and enforceable, i t  not being immoral to assist her by 
gift to raise his progeny; and i t  is equally settled that if they were 
given for past cohabitation, they would be binding on the ground that 
the illicit connection was an evil already past and done, and the public, 
had no interest to defeat them. The only restriction put on the contracts 
of the parties is, that they shall not stipulate for future fornication, or 
i n  such manner as that the security given shall operate an inducement 
or motive to go on in  the vicious course. 2 Chitty Contracts, 979; 
Trovenger v .  McBurney, 5 Cowen, 253; Gray v. Mathias, 5 Vesey Ch., 
286. 

I n  these cams it is held that the continuation of the criminal inter- 
course after the execution of the bond or contract impeached for im- 
morality, does not invalidate the same; but that it is to be avoided and 
held null only on proof that it was executed in  whole or part on the 
understanding that the connection was to continue. This will be ap- 
parent from the following extracts taken therefrom. I n  Trovenger v. 
McBurney, supra, the Court say: "A bond executed for the cause of 
past cohabitation, although the connection is continued, is not invali- 
dated thereby." The test always is, does it appear by the contract itself, 
or wag there any understanding of the parties, though not expressed, 
that the connection was to continue. I n  Gray v. Mathias, supra, a 
bond was given during the cohabitation, and in  the course of the co- 
habitation a second bond was given, which, upon its face, recited the 

existing illegal connection and stipulated for its continuance, 
(249) with an annuity for the woman in  case of discontinuance; and 

it was held that the last bond was void, but the former one was 
good, although the cohabitation continued after its execution. 

I n  Hall 2). Palmer, 3 ITare, 532, the bond was executed to the woman 
conditioned to pay an annuity from and after the death of the obligor, 
and the parties lived together at the time and continued so to live after- 
wards upon a declaration of the obligor that he  did not intend to break 
off the connection; and upon a reference to the master, if being found 
as a fact that i t  was given for past cohabitation, it was held that the 
continuance of the connection after the execution of the obligation had 
no eEect to invalidate it. 

From the principle decided in these cases, i t  may be taken as settled 
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that the cohabitation of the testator of defendant with Winefred Hill 
after the execution of the bonds to her, did not by any legal presump- 
tion invalidate the same; andethat the sam'e could only be held void 
on proof that there was an imderstanding, express or implied, that the 
criminal intercourse was to be continued. Applying these principles 
to our case, we have this state of things: At the time the first bond for 
$300 was given, Winefred testified that testator of defendant owed her 
nothing, and therefore the bond was voluntary; or if not that, then i t  
may have been on consideration of past cohabitation, and if so, it was 
valid ; or it, mzy ha~re beelz partly for past a d  pz%- t ! j r  for futnre, or a!- 
together for future intercourse, and if the latter, then the onus was on 
tho defendant to prove i t  otherwise than by mere evidence of a con- 
tinued connection after t,he bonds were executed. 

The defendant, on the trial of the issue, had no proof, except of the 
execution of the bonds in  the course of an illegal intimacy between the 
p d i e s  and a continuation thereof afterwards up to the death 
of the testator, together with an admission by Winefred that (250) 
they were not executed for any debt due to her;  and obviously 
in such state of the proof the jury could not have done more than have 
a suspicion and conjecture, whether the bonds were executed as a gift, 
or for past cohabitation, or wholly or in part for future cohabitation. 

The rule is well settled that if there be no evidence, or if the evidence 
be so slight as not reasonably to warrant the inference of the fact in 
issue or furnish more than materials for a mere conjecture, the Court 
will not leave the issue to be passed on by thc jury, but rule that there 
is no evidence to be submitted to their consideration, and direct a ver- 
dict against that party on whom the burden of proof is. 8. v. Waller, 
q0 N .  C., 401 ; 8. v. Patterson, 78 N.  C., 470; Sutton v. Madre, 47 N .  
C., 320; Cobb v. Fogalman, 23 N. C., 440. 

I n  our opinion, therefore, the Judge properly held that there was no 
evidence of the illegal or immoral consideration alleged, and in so 
doing he committed 

No error. 

Cited: 8. v .  Rice, 83 N.  C., 663; McCanless v. Flinchurn, 98 N.. C., 
364; Covington v .  Newber,qer, 99 N. C., 531; Bank v. Burgwyn, 110 
N. C., 276; Pettiford v. Mayo, 117 N.  C., 29; Spruill v. Ins. Go., 120 
PJ. C., 147; Epps v. /Smith, 121 N.  C., 165; 8. v .  Gragg, 122 N. C., 
1091; B?yd v. Express Co., 139 N. C., 275; Kearns v. R. I?., Ib., 472; 
Burton v. Belvin, 142 N. C., 153; 8. V .  Norman, 153 N. C., 594; Elec- 
troca Co. v. Ins. Co., 156 N.  C., 235; Liquor Go. v. Johnson, 161 N. C., 
76; 9. v. Matthezus, 162 N. C., 548. 
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T. B. HILL v. W. H. SHIELDS. 

Liability of ~ndorser-  emote' Endorsee-Euidence. 

1. In an action upon a note by a remote endorsee, who purchased bona fide 
for full value and without notice, against the payee, who endorsed the 
note in blank, evidence of an agreement between the payee and his 
immediate endorsee that he should not be heId liable on his endorse- 
ment, is not admissible. 

2. In such case, the plaintiff held the note unaffected by any special agreement 
between the payee and his immediate endorsee. 

(251) APPEAL at Spring Term, 1879, of HALIFAX, from Eure ,  J. 
The facts appear in the opinion. There was a verdict for 

plaintiff, judgment, appeal by defendant. 

R. 13. Peebles for plaintiff. 
Nessrs. W. H. Day and Batch~lor  di Son for defendant. 

DILLARD, J. From the case of appeal sent up to this Court, the 
case is that defendant was payee in a promissory note executed to him 
by Edward Anderson, payable at twelve months, for a large sum of 
money, and secured by a mortgage on property, and on 23 January, 
1875, after its dishonor, he transferred the same by a blank endorse- 

ment thereon to the Mercantile Bank of Norfolk, which car- 
(252) ried with i t  the mortgage as an incident, and the bank after- 

wards transferred the same to the present plaintiff by delivery 
for full value. After receiving several payments on the note and 
realizing all the proceeds of the property conveyed in  the mortgage, 
there still remained a balance unpaid on the note, and for that this 
action was brought. 

On the trial in the Court below, the plaintiff tendered the jssue, 
"Was the plaintiff a bona fidc purchaser of said note for full value 
and without notice?" Defendant admitted the affirmative of that issue, 
and tendered on his own behalf the following issues: 

1. Did the defendant and the bank, when the former endorsed the 
note in blank, agree that defendant was not to be held responsible on 
his endorsement ? 

2. Did any consideration pass from the bank to defendant for his 
endorsement ? 

The plaintiff objected to said issues upon the ground that an affirma- 
tive response thereto could in no way affect the liability of the de- 
fendant to the plaintiff, who was admitted to be a remote endorsee for 
full valne and without notire, and his Honor, being of opinion with 
the plaintiff on the objection, refused to submit the said issues, and 
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thereupon pronounced' judgment, upon said admission of defendant 
and other facts not denied in the pleadings, for the plaintiff for the 
unpaid balance of his debt, from which judgment the appeal is taken. 

The question presented by the appeal for our determination is, does 
the plaintiff, a remote endorsee of defendant's note, put into circulation 
past due, hold the same subject to the special agreement of defendant 
with the Nercantile Bank, his immediate endorsee, not to hold him 
responsible on his endorsement, the plaintiff being a purchaser for full 
value and without notice of the alleged special agreement? 

We concur in the opinion of his Honor that the p l a i n t 8  held the 
legal title to the note, unaffected by the special agreement be- . tween the defendant and the bank, supposing such agreement (253) 
tu h a w  been made. 

A promissory note, by the statute of 3 and 4 Anne, in England, 
and by statute in  this State, is made negotiable as inland bills of ex- 
change, and the legal title may be passed by endorsement thereon in  
full or in blank, absolute or restricted, in honor or dishonor, with inci- 
dents, however, to the holder and to the parties to the note raised by 
the fact of its being made before or after its maturity If acquired be- 
fore due, by the law merchant, the holder takes the title clear of all 
objections; but if after, he is put on inquiry, and is held to take sub- 
ject to all equities and legal defenses of the maker a t  the date of the 
transfer, or before notice thereof against the payee under the English 
law, but against the payee and all intermediate holders under our Code, 
as decided in the case of H a r k  v. Burwell, 65 N .  C., 584. 

This liability of the holder of over-due paper to equities and legal 
exceptions, extends only to those that the maker has, as explained 
above; but does not  ply as between the holder and others taking before '+ 

him by endorsement, except between the holder and his immediate en- 
dorser. There is no adverse presumption from the paper being in dis- 
honor as between successive endorsers, as there is between the holder 
and the maker. Each endorser, including the payee, down the line, 
has and passes the legal title, and his endorsement, in legal import, is 
a contract with his endorsee and all subsequent holders by endorse- 
ment, that the maker will pay the note, or on notice he will. Parker 
v. Stallings, 61 N .  C., 590; Bank v. Texas, 20 Wall., 89-8wayneJs 
opinion. 

Here the defendant put the paper overdue afloat with his name merely 
written on the back, and that in legal effect passed the title to the 
Mercantile Bank, and gave it the unqualified power of disposing of the 
same, and imported a promise to the bank, and not only to it, but to the 
plainriff, a subsequent endorsee, that the maker would pay the 
note, and if he did not, he, the defendant, would. 2 Parsons (254) 
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on Bills, 23. The endorsement being in  blank, and the contract im- 
plied by law with his endorsee and subseq~ient holders, giving such 
unqualified power as we have seen, i t  has been much debated and 
variously decided as to the competency of the endorser, by parol proof, 
to rebut the implication of the law, and to annex a qualification when 
none is expressed. 

I t  is settled in  this State, however, that parol testimony may be 
adduced under a blank endorsement to annex a qualification or special 
contract as between the immediate parties. Davis v .  Morgan, 64 N. C., 
570; IWendsfihaZl 9. Dauis, ?2 N.  C., 150. Eut between endcrser in 
blarik and remote parties without notice, the weight of authority is that 
parol proof is inadmissible, and the contract implied by law stands , 
absolute. 2 Parsons, 23; Hill v. Ely, 1 S e r a .  and Rawle, 362; 1 Dan- 
iel Neg. Insts., Secs. 699 and 719. 

I n  treating of this subject, Daniel, in his work on Negotiable Instru- 
ments, says a parol agreement in the endorsement of a note to the 
effect that the transfer should be without recourse on the endorser, 
can not be interposed as a defense against a subsequent bona fide 
holder without notice; nor would the case be varied by the fact that the 
transfer was to such a holder by delivery, and that he declared on the 
prior endorsement as though made to him. 1 Daniel Neg. Insts., Sec. 
699. 

I t  appears in the case that the plaintiff purchased the notes of the 
Mercantile Bank, and i t  is admitted by defendant i t  was for full value 
and without notice of the special agreement between him and the bank 
as to his alleged non-responsibility; and the defendant having, by this 
act, put it into the power of his immediate endorsee to circulate the 
paper to the plaintiff upon the faith of an absolute responsibility on 

his part, as imported by his endorsement, ought not to be al- 
(255) lowed, in  our opinion, by par01 to vary the legal effect of his 

endorsement as against this plaintiff. To this extent the prin- 
ciple decided in Parker v. Stallings, supm, gocs. Therc, the payee 
endorsed to his attorney for collection merely, but not so expressed in 
the terms of the endorserncnt, and the attorney endorsed to a stranger 
for value and without notice of the special purpose of the endorsement, 
and the endorser sought to escape liability to the holder by proof of the 
circumstances of the endorsement, and the Court, in the course of their 
opinion, say, the payer ('who puts a note in circulation ought no more 
to be protected from the claim of a subsequent bona fide purchaser for 
value, than would be the endorser of a bill of exchange not yet due as 
against an innocent holder for value." And they further say, promis- 
sory notes overdue being bv law assignable, "the unchecked circulation 
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of them must be upheld by the same principles as are applied to bills 
of exchange." 

I t  seems to us, therefore, that the defendant having endorsed the 
note in blank, and thereby put it into the power of his endorsee to im- 

' pose on the plaintiff by relying on the legal import of the endorsement, 
ought not to be allowed, as against the plaintiff, a purchaser for value 
and without notice, to make proof of the alleged special agreement, 
and in that aspect of the case it was immaterial to have any response 
by the jury to the issues tendered by the defendant. 

No Error. 

Cited: Commissioners v .  Wasson, 82 N.  C., 311; Hof fman  v. Moore, 
Id., 316; Adr ian  v. McCnslcill, 103 N.  C., 186; Bank: v. Pegrarn, 118 
N.  C., 675; Sykes  v. Everet t ,  167 N.  C., 605. 

S. L. FOBES & CO, v. L. BRANSON. 
(256) 

Prhcipal and Agent-Evidence-Contract. 

1. A principal is answerable for the reasonable consequences of his agent's 
representations, but not for their special effort upon the mind of 
one with whom the agent makes a contract; Therefore, in an action 
to recover on a contract for the sale of goods, evidence of the defendant 
that he was induced to purchase by the representations of plaintiff's 
agent, is not admissible. 

2. Where the plaintiff sold the defendant certain goods, guaranteeing 
that the freight thereon should not exceed ten per cent, and the 
freight, when the goods, were delivered, did exceed that amount, the de- 
fendant complained fo the plaintiff thereof and left the goods in the 
depot, but did not notify him that he declined to take the goods, and 
thereafter the plaintiff reduced the price so as to cover freight; Helcl, 
that the plaintiff was entitled to recover; in such case the defendant 
should have given prompt notice to  the plaintiff of his refusal to take 
the goods i f  he desired to avoid the contract. 

APPEAL from a Justice of the Peace, and tried a t  Spring Term, 1879, 
of FAKE, before Eure ,  J. 

This action was brought to recover the price of certain wooden 
splints sold to the defendant by the plaintiffs' agent, and shipped from 
Geneva, Ohio, to Raleigh, less a discount of ten per cent, and $18.28 
additional discount allowed by the plaintiffs. The said agent testified, 
among other things, that in October, 1877, he sold a bill of splints 
to the defendant, who is the only person i n  Raleigh to whom he has 
sold these goods, and the price charged is that a t  which the goods were 
selling at  the time: which the defendant said was lower than that - 
charged by other dealers in like goods; and upon cross-examination he 
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stated he had no recollection of any agreement with defendant that the 
freight charges should not exceed ten per cent of the bill; that he ex- 
pressed the opinion that they would not exceed that amount, but did 

not guarantee i t ;  that the allowance made for freight reduces 
(257) it to less than ten per cent. 

The defendant admitted ordering the goods from said agent, 
and testified that th; agent guaranteed that the freight would not be 
more than ten per cent reduction which he agreed to give defendant in 
the price of the goods; that the goods arrived at the depot in  Raleigh 
about December 1, 1577, and the freight was $26.28, instead of ten 
per cent, or $12.00; that he 'did not take the goods, but on the 5th of the 
month wrote the plaintiffs as follows: T h e r e  are nine boxes of goods 
in depot here directed to me, on which there is a freight charge of 
$26.28. Mr. McChessny assured me that ten per cent on splints would 
certainly cover the freight, and guaranteed me the same. How about 
i t?" Whether plaintiffs replied at once or not, the defendant had for- 
gotten, but sometime before 4 January, 1878, he says he received a 
letter proposing to give him an additional reduction of $10.00, to which 
he replied as follows: "Your favor is to hand proposing $10.00 reduc- 
tion. I supposed you mould do what your agent proposed, that is, put 
them at the wholesale, eno-ugh off to pay freight. I had no idea the 
freight would be so much. The goods are still in the depot. I have not 
the money to take them out of the railroad office, and don't know when 
I shall have. I do not want to damage you, but I am not prepared to 
be damaged myself even to the amount of a dollar." 

Defendant's counsel proposed to ask the witness the following ques- 
tion: "Were you induced to order the goods by the representations of 
plaintiffs' agent that they were especially salable about Christmas?" 
Objection was made and sustained, and defendant excepted. The evi- 
dence of the agent in regard to this matter, after stating the goods 
could not be shipped before thirty days, was, that he could not say 
whether or not he represented the goods as salable; that he could,not 

have said they were salable in Raleigh, for he knew nothing 
(258) of the place, but did represent that the orders were in advance 

of the capacity of his house to furnish the goods, and the in- 
ference that they were salable was a necessary conclusion. And the 
defendant testified that the agent said they were especially salable dur- 
ing the Christmas holidays, and promised they should be in  Raleigh 
before Christmas. 

The defendant insisted that the guaranty by the agent that the freight 
would not be more than ten per cent was a part of the contract, and 
the representation that the goods were especially salable during the 
Christmas holidays was also a part of the contract, and the entire re- 
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duction was not made until some time after 25 December, and defendant 
was not obliged to take them. Defendant's counsel then asked the 
Court to charge the jury that if defendant was unable to get the goods 
in his store before Christmas, except by paying a larger freight bill 
than was guaranteed, according to defendant's testimony, then he had 
a right to withdraw from the contract, and the plaintiffs could not 
recover. The instruction was not given, but the Judge charged, among 
other things not objected to, that if defendant's testimony was believed, 
and the jury should find that the agent guaranteed the freight should not 
exceed ten per cent, and whell defendant complained by letter of 5 De- 
cember, plaintiffs made a reduction in the price within ninety days 
from the date of the contract, the plaintiffs were entitled to recover. 
The only issue to the jury was, "Did plaintiffs comply with their con- 
tract?" to which there was an affirmative response. Judgment for 
plaintiffs, appeal by defendant. 

~Vessrs .  Reade, Busbee & Bztsbee for plaintiffs. 
Messrs. Gray & Xtarnps for defendant. 

SMITH, C. J. TWO points only are presented in this appeal: 
1. The Court permitted the defendant to prove the conversation 

which passed between -him and the plaintiff's agent at the time 
of the sale, and the representations made by the latter to induce (259) 
the defendant to enter into the contract, but refused to allow 
him to state whether he was influenced by these representations to 
purchase the goods. 

2. The Court was asked, and refused, to charge the jury, upon the 
facts testified to by the defendant, that if he could not get the goods 
before Christmas without paying a larger freight than that guaranteed, 
the plaintiff could not recover, and directed the jury '(that if the de- 
fendant's testimony was believed, and they should find'that the plain- 
tiff's agent guaranteed that the freight should not exceed ten per 
cent" on the amount of purchase, "and that when the defendant com- 
plained by letter of 5 December, plaintiffs made a reduction in the 
price within ninety days from the date of the contract, the plaintiffs 
should recover." 

Upon this instruction, the jury found that the plaintiffs did comply 
with their contract, and from the judgment thereon, the defendant 
appeals. 

1. The first exception is untenable. The plaintiffs were answerable 
for the reasonable consequences of their agent's representations, but not 
for their special effect upon the defendant's own mind. All the facts 
were in evidence, and the jury could draw their own conclusions there- 
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from. It was not proper to inquire into the secret motives that may 
have i n  fact operated on the defendant's mind, not warranted by any- 
thing done or said by the agent. All the evidence that was admitted 
was competent. 

2. The exceptions to the instructions asked and refused, and to those 
given, are also untenable. 

The plaintiffs transmitted the goods in  due time by railway, and 
they reached the station in Raleigh on or before 5 December, in strict 
conformity with the contract, as interpreted by the defendant, and 

were then subject to his disposal. H e  did not take possession 
(260) because, as he says, they were charged with a freight of $26.28, 

more than double the guaranteed rate of ten per cent on the pur- 
chase-money. What is meant by a "guaranty" will be understood f ~ o m  
the second letter of the defendant to the plaintiffs, in which, referring 
to the goods, he says: "I supposed you would do what your agent pro- 
posed, that is, put them at zuholesale, enough off to pay freight," and 
the legal effect of which is to diminish the price by the sum paid for 
the freight, although in excess of the plaintiff's estimate. The de- 
fendant would, therefore, sustain no loss from this increased charge. 
As, however, some misunderstanding seems to have existed as to the 
precise terms of the contract, the defendant was not bound to accept 
the goods if a price beyond that agreed on was demanded, for he is not 
obliged to take a cordroversy with them. I t  was his duty, however, to 
act promptly, and if he intended to refuse the goods, at once to give 
notice to the plaintiffs, in order that they might make other disposi- 
tion of them and prevent a loss. The defendant does not do this. I n  
his first letter to the plaintiffs, of 5 December, he announces the ar- 
rival of the goods, and adds: "Mr. McChessny (the plaintiffs' agent in  
making the sale), assured me that ten per cent on splints would cer- 
tainly cover the freight, and gauranteed me the same. How about it?" 

I n  his second letter, written in  January, in answer to one from the 
plaintiffs, offering a further reduction of $10 on the price, he says: 
"The goods are still in the depot. I have not the money to take them 
out of the railroad office, and don't know when I shall have. I do 
not want to damage you, but I am not prepared to damage myself, even 
to the amount of a dollar." H e  does not decline taking the goods, nor 
refuse the proposed reduction. H e  should have done both, and comr 
municated his intention promptly to the plaintiffs. I n  such case, if the 
defendant's reasons were legally sufficient, the goods would have been 
at  the plaintiffs' risk, and any consequent loss would fall upon them. 

The conduct of the defendant, followed by an actual reduction 
(261) of the price by the plaintiffs below that contended for, puts the 

defendant in  the wrong, and renders him liable. The numerous 
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cases cited for the defendant, where it is held that if a party entering 
into a special contract executes it in part and refuses to perform the 
residue, he  can not recover at all, have no application. 

No Error. 
9 

*GEORGE P. BURGWYN v. ROBERT P. WHITFIELD. 

Btock-No-fence Law-Construotion, of Btatute. 

1. By our general law, the owner of stock is under no obligation to restrain 
them to his own gronnds, and is not responsible for their trespasses 
upon the lands of others not properly fenced. 

2. Laws 1876-'77, Ch. 60, which establishes the "no-fence law'' in a certain 
district of Northampton County, but enacts that the law shall not 
apply to stock kept east of prescribed limits, "providecl" a.gate be 
kept at a certain point, is not intended to cast upon the outside parties 
the burden of keeping up such gate, at the peril of being responsible 
for the trespasses of their stock within the boundaries. The word 
"provided" should be construed to mean "unless." 

CLAIM AND DELIVERY, at  Spring Term, 1878, of NORTHAMPTON, be- 
fore Seymour, J. 

This action was brought to recover the possession of a hog, which 
was admitted to be the plaintiff's property. A demand was made upon 
the defelldant, who refused to deliver the property, and claimed the 
right to hold the same under the provisions of Chapter 60, page 684, 
Laws 1876-'77, until double damages were paid him for the in- 
jury committed by the hog upon his growing crop on a farm (262) 
in Occoneechee Neck, for which trespass and injury the de- 
fendant distrained the hog. The plaintiff refused to pay the dam- 
ages and insisted that said act was unconstitutional and that he came 
within the second proviso of Section 6, which is as follows: "This act 
shall not apply to stock kept east of Wheeler's Swamp, provided a 
gate is kept up at  Bull Hill Mill-house, so as to prevent stock from 
passing over the bridge across the run of said swamp." The jury 
found that the hog was kept east of Wheeler's Swamp, and no gate was 
kept up at  said mill-house. Thereupon, the plaintiff moved for judg- 
ment on the ground that the act did not make Wheeler's Swamp a law- 
ful fence, and that it was unconstitutional. During the controversy 
the property was taken from defendant by the Sheriff and delivered to 
plaintiff, and the Court gave judgment that he retain possession, and 
the defendant appealed. 

Messrs. W. Bngley and Mullen & Ilkloo~e for plaintiff. 
Mr. R. B. Peebles for the defendant. 

QSNITH, C. J., did not sit on the hearing of this case. 
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DILLAED, J. The cultivators of land in a. certain bend of Roanoke 
River, in Northampton County, known as Occoneechee Neck, having no 
fence around the whole or the separate parcels of land lying therein, 
the Legislature, at the session of 1876, Chap. 60, passed a private law 
for their benefit, wherein it was enacted that the river, a rail fence 
running from Faison's*corner on the river to Mud Castle, and thence 
to Wheeler's Swamp, at the head of Bull Hill mill-pond and the run 
of said swamp from the head of said mill-pond to the river, should be 
sufficient as a fence, with the declaration in the sixth section of the 
act that the act should not apply to stock kept north of the rail 
fence constituting part of the boundary, unless the fence was kept in 
good and lawful condition, nor to stock kept east of Wheeler's Swamp, 

provided a gate was kept up at the mill-house where a bridge 
(263) crossed the run of the swamp, so as to prevent stock passing 

into the Neck. 
After the passage of the act, the hog of the plaintiff, kept east of 

Wheeler's Swamp, was found inside the Neck, doing damage to the 
crop of the defendant, when defendant, claiming the right under the 
provisions of the private act, took it up and notified plaintiff thereof, 
and of his purpose to hold until he paid damages as provided in the 
act, and thereupon the plaintiff brought this action of claim and de- 
livery, and the defendant admitting the right of property in the plain- 
tiff, attempted to justify under the said private act. 

On the trial, the jury, in response to an issue submitted to them, 
found that no gate was kept up at the mill-house where the bridge 
crosses the run of the swamp, and on motion for judgment by plain- 
tiff on the verdict, it was adjudged by the Court that the plaintiff was 
entitled to retain his hog, which had been taken out of defendant's 
hands by the Sheriff and delivered to him, and the costs of the action 
were adjudgc5d against defendant, with which judgment defendant 
being dissatisfied, appealed to this Couh. 

At common law, it was the duty of the owner of stock in England to 
keep them under restraint and prevent their going on the lands of a 
neighbor, and if he failed to do so, he was responsible for any dam- 
age they might do. But at an early day in the settlement of this coun- . 
try, only such parts of the land being enclosed as were under culti- 
vation, and the English rule therefore not being adapted to the situa- 
tion and circumstances of the settlers, the usage obtained to allow stock 
to go at large, and very soon this usage was legalized indirectly by a 
statute making it the duty of eveq planter, under heavy penalty, to 
keep a fence five feet high around his cultivated ground during crop 
time, unless where there was a navigable stream or other deep water- 
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course that was sufficient in place of a fence, as now brought (264) 
forward in Bat. Rev., Chap. 48, Sec. 1. 

And besides this, other legislation was passed providing for the as- 
sessment and payment of damages for the ravages of stock on crops, 
under a lawful fence, and for injury to stock by cultivators not having 
a lawful fence, together with enactments making it indictable to injure 
stock in the range or within any field or pasture not surrounded by a 
lawful fence. 

From this course of legislation in our country it plainly results that 
the rule of the common law as to keeping stock under restraint, if it was 
ever applicable, has been long ago abrogated here, as decided by this 
Court in the case of Jones v. Witherspoon, 52 N: C., 555; so that 
now stock may lawfully be allowed to range at large without the right 
of any one to recover for their trespasses, or do otherwise than drive 

a them off their premises without hurt, unless he have a fence as re- 
quired by law. Jones z'. Witherspoon, supra; Laws v. R. R., 52 N. C., 
468. 

The plaintiff, then, consistently with this state of the law, had tho 
right to let his hog go at  large, and if i t  wandered upon the defendant's 
crop in the Neck, and did him a damage, defendant could not recover 
therefore or be authorized to take up or do any injury to the animal 
unless he had a lawful fence as required of every planter under the 
general law, or had something under the private act under which he 
justifies which shall be sufficient in place of an actual fence. I n  this 
case there is no pretence that defendant had an actual fence, and there- 
fore, he had no right to take up and detain the plaintiff's hog, or make 
claim for damages under the general law, but the claim is that he and 
the other cultivators in the Neck had a legislative fence, one made by 
the private act, consisting of the river in part, Faison's rail fence in 
part, and the run of Wheeler's Swamp in part;  and that plaintiff's 
hog being found on the crop of defendant in the Neck, d e  
fendant, in  the express terms of the act, was authorized to dis- (265) 
train and hold the hog until the double of the actual damage done 
was paid him. 

The words of the statute are "This act shall not apply to stock kept 
east of the swamp, provided a gate be kept up at the mill-house, so as 
to prevent them from passing over the bridge across the run of the 
swamp," and in the literal sense of the words the defendant claims that 
he was at  liberty, no gate being kept up, to distrain plaintiff's hog, or 
that of any other person outside of the Neck, which might trespass 
upon him. Silch a construction of the act as, it seems to us, leads to an 
absurdity and manifest injustice. Upon that view, all the stock outside 
of the Neck are liable to be distrained and held if there be no gate, but 
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not so liable if there be a gate to keep them back; whereas, the policy 
of our law has always been to provide for the going a t  large of all stock 
except as limited and restrained by the lawful fences of planters, and 
not to create responsibility for their trespasses except made upon prem- 
ises surrounded bv a lawful fence. 

I n  construing statute, it is laid down $s a rule bv which Courts 
ought to be guided, to look at the words and construe ihem in the or- 
dinary sense, if such construction would not lead to absuraty or mani- 
fest injustice; but if it would, then they ought to vary and modify the 
words used, so as to avoid that which it certainly could not have been 
the intention of the Legislature should be done. Brown's Legal Max- 
ims, 552. I t  is also an established rule in the exposition of statutes 
that the intention of the Legislature is to be gathered from the words 
used in  connection with the whole act and every part thereof compared 
together, and if the intention can be clearly collected, the Courts will 
give effect to it, however incorrect or ungrammatical some of the words 
used may be. Dwarris on Statutes. 144 and 176. 

~ u i d e i  by these rules, we think there can be no question that the 
object of the private act under consideration was to legislate 

(266) into existence a substitute for an actual fence, for the benefit of 
the defendant and other croppers within the Neck, with the 

right to compensation for trespasses of outside stock, not so absolutely 
and in every event, but only subject to the maintenance of the rail fence 
in lawful condition, and to the keeping up of a gate a t  the mill-house 
on the swamp, so as to keep out the stock of others. I t  was a pre- 
requisite to any right of distress and damages that the fence aforesaid 
should be kept in lawful condition, and the gate kept up a t  the mill- 
house by somebody; and it is definitely so imported in the language 
employed in regard to the rail fence; and whilst the phrase "provided 
a gate is kept," etc,, is obscure, yet interpreted in  view of the context, it 
is manifest that the word "prouided" is used in the sense of "unless." 
This construction avoids absurdity, and is consistent with the clear 
intention of the Legislature and justice to all parties. 

I t  is urged, however, by the defendant that it was enacted that the 
act should not apply to stock kept east of the swamp provided a gate 
was kept up a t  the mill-house, in order to throw the burden of the gate 
on the persons living outside of the Neck. Such a construction, as it ap- 
pears to us, is forbidden by several considerations: 1st. No reason ap- 
pears why persons living east of the swamp should keep up a gate to 
protect defendant any more that the persons living north of the rail 
fence should keep up that fence in a lawful condition; and 2d, a decent 
respect to the Legislature forbids the idea that that body would put 
such a burden on the outsiders for the benefit of those residing within 
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the Neck, or if they did so intend, they would put the burden without 
saying who in  particular was to bear it, whether those near, and how 
near to the swamp; and 3d, i t  is not to be imputed to the Legislature 
that they would intend to grant peculiar privileges to a few at the 
expense of a large number, thereby running the hazard of objection 
to the act on the score of its being unconstitutional, into which 
question we do not enter, as i t  is unnecessary to the determina- (267) 
tion of this case. 

Upon a careful consideration of the act under whiah the defendant at- 
tempts to justify, i t  is the opinion of this Court that the right to dis- 
train and hold plaintiff's hog did not accrue to him, because no gate 
was kept up at the mill-house, as contemplated bg the act, which was a 
pre-requisite to that right. 

No  Error. 

Ci ted:  R u n y a n  v. Patterson, 87 N. C., 344; Farmer  v. R. R., 88 
N. C., 568; Randall  v. R. R., 107 N. C . ,  765; 8. v. Anderson,  123 N. 
C., 709. 

A. T. BRUCE & CO. v. M. STRICKLAND and wife. 

Restrqction on Alimation-Vested Rights-Wife's Interest in Homestead. 

1. The jus disponendi is an important element of property and a vested 
Aght  protected by the clause in the federal constitution, which declares. 
the obligation of contracts inviolable. 

2. Where land was acquired and a marriage took place prior to March, 
1867, the husband may convey the entire estate without the con- 
currence of his wife, unless he has voluntarily dedicated the property 
to the purposes of a homestead. 

APPEAL at Spring Term, 1879, of NASH, from Seymour ,  J. 
I n  order to secure the payment of a debt to one John A. Harrison, 

the defendant executed a deed without the joinder of his wife, convey- 
ing a tract of land to him, dated 20 January, 1874, which debt was by 
agreement to be paid in two years from the date of the deed. The 
land was acquired by the defendant prior to March, 1867, and the debt 
was contracted subsequent to 1868. The defendant was mar- 
ried in 1847, and his wife is still living. They now live upon (268) 
the land, and have infant children. K O  homestead has ever 
been assigned, nor does the defendant own any other real estate, nor 
is the land worth more than one thousand dollars. On 3 Max, 1877, 
I-Iar~ison, for a valuable consideration, transferred his debt against de- 
fendant and his interest in the land to the plaintiffs, who seek in this 
action to subject the land to the payment of the debt. 
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The above are the facts, in brief, as found by the referee to whom 
the case was referred, upon which he concluded, as matter of law, that 
there is due the plaintiffs the sum of $489.72, and interest; that as 
against the feme defendant, the deed was ineffectual to deprive her of 
her homestead right; that the deed conveyed the reversion, to take effect 
in possession after the homestead estate; and gave judgment that plain- 
tiffs recover the debt, also for a sale of the reversionary interest in the 
land, unless the money is paid in three months after the confirmation 
of the referee's report. 

The plaintiffs excepted to the report, for that the referee erred in 
finding as a conclusion of law that the deed was ineffectual to convey 
the land discharged Q$ any claim of the wife, and that i t  only con- 
veyed to Harrison a reversionary interest. The Court overruled the 
exception, and confirmed the report, from which the plaintiffs ap- 
pealed. 

(270) Messrs. G o m o r  & Woodard dnd H. F .  Muway  for plaintiffs. 
Messrs. Reade, Busbee & Busbee for  defendant*^. 

SMITH, 0. J. The defendant was married in the year 1847, and 
acquired title to the tract of land described in the pleadings prior 
to March, 1867. He  contracted a debt to one John A. Barrison 
of $500 subsequent to the year 1868, and to secureothe same, on 20 

.January, 1874, conveyed the land to said Harrison by deed abso- 
lute in form and with a contemporary par01 agreement between them 
that the debt should be paid in two years in redemption of the land. 
The wife was not a party to the deed, and the defendant owns no other 
land. No homestead has been laid off to the defendant, and he has 
infant children living. 

On 3 May, 1877, Harrison, for a valuable consideration, transferred 
the debt and his estate and interest in the land to the plaintiffs. The 
debt and interest due on 25 February, 1879, amounts to $589.62, where- 
of $489.72 is principal money and bears interest from that data  These 
facts are found by the referee, and no exception is taken thereto. The 
referee adjudges that the deed is effectual to convey the reversionary 
interest of the defendant in the land, subject to his right of homestead 
therein, and directs a sale unless the money due is paid in three months. 

The plaintiffs except to the referee's finding that only a reversionary 
interest was conveyed, and that the land remained still subject to the 
defendant's right of homestead. The exceptions being overruled, the 
plaintiffs appeal. 

The marriage took place, and the title vested in the defendant pre- 
vious to the restoration by statute of the common law right of dower, 
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and before the creation of a homestead in land. I t  was them in the 
power of the defendant by his deed to convey a full and com- 
plete title im f e e  to the land. Has this absolute dominion over (271) 
his property been abridged by any act of subsequent legislation, 
or could it be under the principles of the Constitution, without the 
owner's consent or concurrence? The value of property consists in its 
use, disposition and conversion into something else, and these are the 
elements constituting a tested right which the legislative body can not 
take away except for public use, and then only on making compensa- 
tion to the owner. This security is guaranteed in the Constitution of 
the United States, in the clause declaring the obligation of contracts 
inviolable. 
' I n  Sutton v. Askew, 66 N. C., 172, the right of the husband to con- 

vey his lands acquired before marriage and before the passage of the 
act of 27 March, 1869, extending dower to all lands whermf he may 
have been "seized and possessed at any time during coverture," free 
from the claim of dower, was carefully considered in a long and elabor- 
ate opinion delivered by Mr. Justice REDE, and the conclusion reached 
was that such preexisting right could not be impaired, and the hus- 
band's conveyance was upheld. The Court declares that the "act does 
not affect rig11h or marriages which existed before its passage." 

I n  Williams v. Nunroe, 67 N. C., 164, the husband conveyed lands 
in 1859, after his marriage, and, as a e  infer, though the fact was not 
expressly so stated, died after the passing of the act enlarging dower, 
and it was held that his wife had no claim thereto. These decisions 
rest upon the sanctity of vested rights under the protection of the 
Constitution, among which is embraced the jus disported or right of 
alienation. The principle is too deeply imbedded in the fundamental 
law of free governments to require vindication. If this be true in re- 
gard to dower, how can an involuntary restriction be imposed 
in the provisions of the homestead? We are unable to distinguish (272) 
between the cases in this immunity of the rights of property 
from legislative interferences. We are therefore of opinion that the 
defendant could convey his land, free alike from dower or homestead, 
and having exercised the right, i t  is now beyond his recall. But we do 
not mean to intimate that the homestead may not attach to the debtor's 
land by his own consent, and this as well by his own seeking as by the 
allotment by the Sheriff under the provisions of the Constitution and 
the act of 7 April, 1869, Bat. Rev., Chap. 138, 'or upon his death by 
such as then may be entitled. a 

His acquiescence in the appropriation of his lands, as a homestead, 
would be deemed a voluntary surrender of his absolute right of aliena- 
tion, and i t  could not be impeached by creditors. The homestead would 
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then  pass t o  h i s  in fan t  children o r  widow, a s  t h e  l a w  directs. When  h e  
conveys before this  i s  done, and  new r ights  a n d  interests a r e  thus  
created, t h e  assent to  t h e  homestead can  not be given so a s  injuriously to  
affect them. In other  words, a s  t o  such lands, the  debtor may, if h e  
chooses, take his  homestead therein, a n d  hold i t  exempt f r o m  l iabi l i ty;  
a n d  i f  without  doing so h e  conveys h i s  estate, it passes a n d  vests i n  
t h e  grantee i n  t h e  same plight a n d  freed f r o m  the  fur ther  control of 
the  grantor .  T h i s  view of t h e  case dispenses with the  necessity of con- 
s idering t h e  na ture  of t h e  homestead a s  a n  estafe o r  r ight  axter ior  to a n  
assignment, and  other  interesting topics discussed i n  t h e  argument. 

T h e  referee erred i n  his  ruling, a n d  t h e  J u d g e  erred i n  affirming t h e  
same, a n d  t h e  plaintiffs' exception mus t  be  sustained. 

Reversed. 

Cited: O'Connor v. Harris, 81 N.  C., 284; Jenkins v. Jenlciw, 82 
N. @., 209 ; 1Murphy v. llci'ieill, Id., 224; O'Xelly v. Williams, 84 N.  
C,, 283 ; Williams v. Teachey, 86 N .  C., 405; Reeves v. Haymes, 88 
N.  C., 311; Fortune v. Watkins, 94 N.  C., 314; CastZebu~y v. Maynard, 
95 N.  C., 284; Gilmore v. Hodges, 101 N. C., 387; Hughes v. Hodges, 
102 N.  C., 239, 249; Kelly v. FZeming, 113 N.  C., 140; Kirby v. Boyette, 
116 N.  C., 169; Krarner v. Old, 119 N.  C., 8 ;  Waltom v. B h t o l ,  125 
N .  C., 430; Joyrter v. Suyg, 132 N .  C., 594; 8. v. Darnell, 166 N .  C., 
302. 

(273) 
MARY W. HALL v. HENRY B. SHORT. 

Equitable Conversion-Married Women. 

1. The proceeds arising from the sale of a feme covert's land for division, 
made by an order of court, retain the character of realty until con- 
verted by some act of the owner. 

2. The plaintiff ( a  married woman) was the owner of a remainder in land 
expectant upon a life estate. By a decree in equity, the land was sold 
and the proceeds paid over to the life tenant upon his giving bond, 
with the defendant and one L. as  sureties, to  pay over the same to 

, the  plaintiff a t  the expiration of the particular %state. Thereafter, the 
life tenant having exhausted the fund and died insolvent, and the 
said L. being also insolvent, the plaintiff and her then husband, in  
consideration of the payment by defendant of about one-half the 
amount due by said bond, covenanted not to sue him on the same 
(reserving their rights against all other parties), released him from 
the debt and assigned to him the fund so far  as  might be necessary 
to effectuate his complete discharge. The plaintiff was privily ex- 
amined as to her free execution of this instrument; Held, 

c; (1)  That the transaction was in the nature of the compromise of a 
lawsuit. 
(2)  That it  was authorized by the Constitution, Art. X, Sec. 6, and 
Bat. Rev., Chap. 09, Sec. 17. 
( 3 )  That the effect of it  was to exonerate the defendant from all lia- 
bility on the bond. 
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APPEAL, at  Spring Term, 1879, of HALIFAX, from Eure, J .  
The case states: On 27 April, 1858, one Thomas B. Nichols, as prin- 

cipal, and Charles Latham and the defendant executed to the Clerk 
and Master in Equity for Halifax County a bond in the sum of three 
thousand dollars, conditioned as follows: "A tract of land belonging to 
the said ATichols for life, remainder to Mary W. Richols, has 
bean sold by order of the Court of Equity, and the money (274) 
($1,500) paid over to said Thomas B. Nichols; now, if the said 
Nichols, a t  hie death, shall pay to said Mary the said sum of fifteen 
hundred dollars, this bond is to be void, otherwise to remain in full 
force." Thereafter Mary Nichols married John H.  Hall, who died 
in  August, 1877. Thomas B. Nichols died insolvent on 1 March, 1868, 
and the said Charles Latham is also insolvent. 

On 17 July, 1871, during the coverture, the plaintiff (being the 
owner of said bond) and her husband executed th& deed, with privy 
examination of the wife taken as prescribed by law, as follows: "Know 
all men by these presents, that we, John H. Hall  and wife Mary W. 
Hall, have received of H.  B. Short the sum of seven hundred dollars, 
for and in consideration of which we do hereby agree and bind ourselves 
that we will never sue nor prosecute any claim or demand of any kind 
against said Short on the bond in  the CIerk and Master's office [de- 
scribing it], said bond having been given for land belonging to said 
Mary W. Hall. The object of this paper is to release, acquit and dis- 
charge said Short forever from all responsibility on said bond; but it is 
expressly agreed and understood that the other signers are not hereby 
released and discharged. And so fa r  as is necessay to discharge and 
release said Short, we do hereby assign, bargain, sell and set over 
to him the money produced by the sale of said land, for which said 
bond was given; the object of this paper being to assure said Short 
against any and all further claims and demands of every kind. The 
said sum of seven hundred dollars is this day paid us by said Short 
as a compromise and in full discharge and settlement. of said claim of 
ours against him, and all claims of every kind that we have against 
him." 

Neither the plaintiff nor any one for her has received any amount, 
except the sum of seven hundred dollars as aforesaid from any 
of the obligors in the bond, and she seeks by this action upon (275) 
said bond to recover of defendant the balance due for the sale 
of said land. Upon consideration of the above, the Court held that 
the plaintiff could not recover, and thereupon the plaintiff excepted to 
the ruling and assigned as error: 1. That the deed of 17 July, 1871, is 
nudum pactum. 2. That it iu void as a deed and can operate only as a 
receipt for seren hundred dollars. 3. That privy examination of the 
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feme covert and the registration of the deed can give it no force and 
effect that i t  did not have before. Judgment, appeal by plaintiff. 

Messrs. W.  W .  and R. B. Peebles for plaintiff. 
Xessrs. T. N .  Hill and Gilliccm & Gatling for defendant. 

DILLARD, J. There was a sum of money in the hands of the Clerk 
and Master, arising from the sale of lands for partition, to the use of 
which one Thos. B. Nichols was entitled for term of his life, and then 
the principal was to remain over to the present plaintiff, who was a 
feme covert before and long after the sale made by decree of the Court 
of Equity. 

Nichols, the party entitled for life, was allowed, by order of the 
Court, to receive and use the principal fund itself, on the execution of 
a bond with sureties, to be approved by. the Clerk and Master, condi- 
tioned for the payment of the same at his death to the plaintiff, and in 
pursuance of said order of the Court, the tenant for life executed the 
bond as required, with the defendant and Charles Latham as sureties. 

On the death of the l'ife tenant, the plaintiff and her husband re- 
ceived from defendant $700, about on*half of the fund due, and exe- 
cuted to him a deed releasing him from any and all liability for the resi- 
due of the sum secured by the said bond taken by the Clerk and Master, 
and assigning him the money produced by the sale of the land for which 
the said bond was taken, so far as might be necessary for his discharge, 
with all the requisites and formalities, including a privy examination 
of the plaintiff as required by law in the case of deeds of husband and 
wife for land. 

Since the execution of said deed, the plaintiff, now become discovert, 
has instituted this action, and therein seeks to subject this defendant 
for the whole amount, the estate of the life tenant and Chas. Latham, 

the co-surety, having proved to be insolvent, and the question is, 
(277) was the release of the feme and her husband, discharging the 

defend&, in law obligatory and effectual on the plaintiff. 
The solution of this question makes it necessary to inquire into and 

determine the nature and kind of property the plaintiff had in the 
money secured by the bond taken in the Clerk and Master's office, and 
to consider and define the rights and powers over the same of the 
feme covert. 

The money secured by the bond aforesaid arose from a sale of land 
by decree of a Court of Equity for partition, and by law it was im- 
pressed with the character of realty, and retained that character at the 
time of the execution of the release. Rat. Rev., Chap. 84, SW. 17. 
Jones v. Edwards, 53 N .  C., 336, and Lyon a. Akin, 78 N. C., 258. 
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The estate of the plaintiff in  the money was, under our Constitution, 
a separate estatc, not liable for any debts, obligations or engagements 
of her husband, and capable of being devised, and, with the written 
assent of her husband, conveyed by her as if she were unmarried. Const., 
Art. X, Sec. 6. And her power over the same is to be estimated under 
this clause in connection with Section 17, Chapter 69, of Battle's Ee- 
visal, wherein it is enacted that no woman during coverture shall be 

1 capable of making any contract to affect her real or personal e ~ t a t e  
except for her necessary personal expenses, or for  the support of her 
family or payment of her debts d u m  sola without the written assent of 

I 
her husband, unless she be a free-trader. 

Without controversy, under these provisions of law, the plaintiff, with 
the written assent of her husband, usually signified by joinder in the 
deed, had the right to assign and convey her estate in the fund in ques- 

I tion to another, or to encumber i t  with her own or her husband's debts, 
l 

and of this there is no need to cite authorities. She had ,power to col- 
lect in  the money secured by the bond for her benefit by suit i n  Court 

I or otherwise, as practiced i n  the ordinary course of business 
among prudent business men; and her contracts to this purpose, (278) 
carried into effect and executed with the written assent of h t r  
husband, were legitimate and valid. K i r k m a n  v .  Uanlc, 77 N. C., 394. 

The plaintiff had power, under this restriction of having the written 
assent of her husband, to convcy to another, or, if in  the course of her 
efforts to collect, i t  occurred that it was to her benefit to compromise 

, with the defendant upon the terms of rccciving one-half and releasing 
him from all liability on the bond for any further sum, she had the right 
and capacity to settle the matter on that basis and execute the arrange- 
ment by a dead suited to the purpose with joinder of the husband, and 
with the formalities prescribed by law for deeds to which a f ~ m e  covert 
is a party. 

I n  Pippen  v. Wesson ,  74 N .  G., 437, and R o u n t r m  v. G a y ,  Ibid.,  447, 
i t  is decided that marriage under the present Constitution and the mar- 
'iage act is a disability to the wife, just as it was before, to enter into 
any contract operating in personam, or affecting her separate estate, 
unless it is made with the consent of the husband now, in  place of the 
trustee formerly, and charged on the separate estate expressly or by .  
necessary implication arising out of the nature and consideration of the 
contract, and showing that i t  was for her benefit. And i t  may be; if 
the contract of the plaintiff and her husband with this defendant had 
been executory and ncver executed by deed, the same would be nudum 
pactum,  and no bar to a recovery in this action, according to Mcl ienz ie  
v .  Culbreth,  66 N.  C., 534; X i t c h e l l  11. Sawyer, 71 N. C., 70. But this 
is a contract expressly concerning her separate estate, and with the 
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written assent of the husband, and not left executory, but executed by 
a deed with the joinder of her husband and acknowledged with a privy 
examination of the wife, releasing the defendant from any further pay- 
ment than the sum already paid, and assigning to him the entire fund 
for his protection and indemnity against any breach of the agreement. 

And it seems to us that the thing done was within the express 
(279) provisions of the Constitution, a conveyance, and barred the 

plaintiff of any right to recover, except perhaps in  an action 
impeaching the release and assignment on a special equity of being 
obtained by fraud and imposition. 

I t  is our opinion that the release and assignment executed by the 
plaintiff and her husband with the requisite formalities to convey land, 
was effectual in  law to release the defendant from the claim of the 
plaintiff, and is a bar to her present action. 

Affirmed. 

Ci ted:  B u r n s  v. McGregor,  90 N.  C., 225 ; Sander l in  v. Sander l ia ,  
122 N.  C., 3 ;  M c L e a n  v. Lci tch,  152 N .  C., 267;  (7rann v. Xpencer,  167 
N. C., 431. 

*J. O'CONNOR and others v. W. H. HARRIS, wife and others. 

Marriage-Vested Rights-Wife's Choses in Action-Husband's Right to  
Assign Thern-Interes t  o f  Assignee. 

1. Marriage, prior to the adoption of the constitution of 1868, conferred 
on the husband a vested right to reduce into possession and convert 
to his own use the choses in action of the wife belonging to her a t  
the time of the marriage. 

2. Where a marriage took place in 1865 and the husband, pending suit 
brought in 1867 on a chose in action of the wife's, assigned the same 
in 1873, the assignee succeeds to the vested rights of the husband 
in the claim, and may assert his title against the wife and all others, 
subject only to the wife's right of survivorship in  the claim if i t  be 
not collected during the life of the husband. 

(280) A P P E A I , ' ~ ~  Fall Term, 1878, of NORTHAMPTOX, from S e y -  
m o u r ,  J .  

Upon the finding of the jury and the facts admitted in the case, the 
Court gave judgment for the plaintiffs, and the defendants appealed. 

Messrs.  R. E. Peebles, W .  H.  Day and MuZZen & Moore for plaintiffs. 
Messm.  Reade ,  Busbee & Busbee for defegdants. 

(281) DILLARD, J. The defendant Harris intermarried with Susan, 
his wife, who had been the ward of defendant Carsta~phen, in  

*SMITH, C. J., did not sit  on the hearing of this case. 
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1865, and brought suit in the name of himself and wife to Spring Term, 
1867, against the guardian to surcharge and falsify on account of his 
guardianship previously settled; and pending the suit, to wit, in 1873, 
the said Harris conveyed the chose in action, which formed the subject- 
matter thereof, to the plaintiff, J. O'Connor, in trust for the purposes in 
the deed of assignment mentioned. Bfter having so done, Harris com- 
promised the suit, and the allegation is that a decree by consent was 
entered for a small sum against the guardian, with a private under- 
standing that he was to make over and secure to the feme plaintiff the 
sum of about 81,800. 

The plaintiff alleges that after the assignment to him he notified 
Carstarphen of it, and he and Harris then combined to end the pending 
suit by a consent decree and private understanding as aforesaid; ac- 
cording to which a considerable sum of money was paid to Harris's 
wife, after notice of the assignment of the claim, upon the fraudulent 
intent to defertt the plaintiff in its collection. 

The defendants Harris and wife answered, and on an issue submitted 
to the jury, it was found as a fact that Carstarphen had paid the feme 
plaintiff one thousand dollars as her guardian, after notice of the 
transfer to the plaintiff. 'C'pon the verdict of the jury and the (282) 
other admitted facts in the pleadings, his Honor overruled the 
claim of separate estate of Susan Harris in the chose in action, and 
adjudged that plaintiff recover the same ($732.47 and interest) secured 
by the assignment against Harris and wife and Carstarphen, it being 
less in amount than the $1,000 paid as aforesaid, after notice to the 
guardian of the plaintiff's claim, and from this judgment an appeal is 
taken to this Court. 

The appeal presents this question: Did the assignment by Harris to 
J. O'Connor in 1873 have the effect to pass to the assignee a right to 
have the funds in the hands of the guardian of the wife, the marriage 
having taken place and the sum being due before the adoption of the 
Constitution of 1868, or was the wife entitled to the same as a separate 
estate against the claim of her husband and his assignee? 

At common law, marriage was an absolute gift to the husband of all 
the personal property .of the wife in possession, and the same became 
his property instantly on the marriage; and it was a qualified gift of 
all the personal property adversely held, and all the choses in action of 
the wife, which became the husband's absolutely upon his reduction of 
the same into possession, during the coverture, with the right in case 
Lhe wife die to administer on her estate, and in that character to collect, 
and after payment of her debts to hold the surplus to his own use, with- 
out obligation to distribute to any one. 
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I t  was also competent to the husband having choses in action "jure 
rnariti" to assign the same for value, or as a security to pay his debts, 
and the assignment availed to pass the right to the assignee to collect 
and have the proceeds as his absolute property, if collected during 
coverture, just as the husband might have done if he had kept and re- 
duced i t  into possession himself. Bell, Husband and Wife, 55 and 56; 
Arrington v. Yarborough, 54 N. C., 72. 

fhch has ever been the effect of marriage in  this State as to the rights 
and powers of the husband in the choses in  action of the wife, 

(283) legal and equitable. And accordingly, without the concurrence 
of the wife, the husband could receive and grant discharges for 

any sum or sums of money due her, and the money when received be- 
came his, and he had the right to enforce payment of all her choses in 
action, without the obligation, here as in England, to make a settlement 
out of her equitable choses. And so, Harris, the husband, on his mar- 
riage, acquired the perfect right, and J. O'Connor, by as'signment, suc- 
ceeded to the same, to have an account and settlement of any sums due 
from Carstarphen, the former guardian of the wife, liable only to be 
defeated by the accident of the husband's death before the death of the 
wife. 

I n  this case, the chose in  action assigned to the plaintiff, J. O'Connor, 
was due a t  the time of the marriage, and a suit was brought for its re- 
covery before the adoption of the constitution of 1868; and the cover- 
ture still continuing, the assignee of the husband has still the right to 
have the proceeds of the claim assigned to him, unless the Constitution 
operated to divest or take away the husband's right and thus disabIe 
him to pass any right by assignments to J. O'Connor. 

I n  Sut ton  v. Askew, 66 N. C., 172, the husband owned land and mar- 
ried before the passage of the act of 1867 enlarging the right of dower, 
so as to include all the lands of which the husband was seiced at  any 
time during the coverture, and the question was as to the effect of _the act 
on the rights of alienation by the husband, and i t  was ruled in this 
Court that the husband might sell and convey the title without being 
joined by the wife, upon the ground that he had a vested right to sell 
and convey on his single deed at  the marriage, and i t  was incompetent 
to the Legislature, by the new dower act, to restrict his right of aliena- 

tion, dr do more than confer an inchoate right on the wife de- 
(284) feasible by a sale and conveyance by the deed of the husband 

alone. 
I n  HolZiday v. McMillan, 79 N.  C.,  315, the marriage occurred before 

the adoption of the Constitution of 1868, and the father having given 
his daughter some articles of personal property after its adoption; the 
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property was levied on by creditors of the husband, and it was claimed 
that, as an incident to marriage, the husband not only had the right to 
the property of the wife in possession then, but also to all such, includ- 
ing the late gift to the wife, as she might in any manner acquire during 
her coverture; and i t  was urged that this right of the husb~nd could not 
be impaired by the Constitution adopted subsequently to the marriage. 
This Coud ruled, reaffirming Xz~tton v. Aslcezu, supra, that it was only 
vested rights of the husband that were secure from impairment by the 
Constitution and subsequent legislation, and that it was legitimate and 
no infringement of the proper rights of the husband, to create a separate 
estate in the wife of all acquisitions of property and possibilities accru- 
ing to her in any manner subsequent to the adoption of the Constitution 
of 1868. 

I n  Bruce v. Strickland, decided at this term, ante, 267, the marriage 
took place and the land was acquired before the act restoring the com- 
mon-law right of dower and before the creation of a homestead in land, 
and the husband, by dee$, in 1874, without his wife's being a party 
thereto, conveyed the tract with a right of redeeming the same within 
two years, and on a question made, i t  is ruled that the husband had a 
vested right to sell his land, free alike from dower or homestead, as 
provided by the Constitution of 1868, a\d having exercised that right 
i t  is beyond recall. 

Adhering to the correctness of the decisions above referred to, and 
the reasons on which they were founded, we hold that the marriage 
between Harris and his wife clothed him, or any assignee claim- 
ing under him, with the right to have the legal and equitable (285) 
ohoses in action of the wife, and that such right, although not 
absolute so as to exclude sumivorship to the wife, was a substantial 
and ve~ted interest, with no infirmity in it, except as being liable to be 
defeated on the death of the husband before the wife's death. This 
right was not a right in a possibility or mere expectancy, but a right 
fixed and established by law in the husband as an incident to marriage 
and attaching to a fund due and outstanding in the hands of the guar- 
dian, and presently recoverable, with nothing to defeat it, except'in the 
possible survivorship of the wife. 

Such being the character of the right of Harris as husband in the 
fund assigned, his rights could not be taken away and given to the wife, 
without his consent, by the Constitution of 1568, creating separate 
estates in femes covert. 

I t  is therefore the right of the present plaintiff, O'Connor, to recover 
and have as assignee of Harris, for the purpose of the trust, so much 
of the fund in the hands of the guardian, or which was in his hands 
after notice of the assignment, as will answer the purposes of the assign- 
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ment, subject, however, to the continuing right of the wife to have the 
fund if the husband shall die before i t  is collected. 

No  Error. 

Cited: Jsnkifis v. .Jedcins, 82 N.  C., 209 ; lMorris v. Morris, 94 N.  
C., 617; Renbow v. Moore, 114 N. C., 273; Fowler v. McLaughlin, 131 
N. C., 211. 

R. J. CECIL v. F. M. SMITH. 

Married Women-Separate Estate-Parties. 

In a suit by a purchaser at an execution sale, seeking to dispossess the 
husband of his wife's land, the wife's possessory right is such an in- 
terest in the controversy as entitles her to be made a party defendant. 

(286) MOTION to be made a party defendant, heard Spring Term, 
1879, of DAVIDSON, by Schonck, J. 

I n  this action the plaintiff, as purchaser at Sheriff's sale, sues to re- 
cover possession of the lands mentioned in the pleadings of the defend- 
ant, who was the debtor in the execution under which the sale was made, 
and was then and is now in p6ssession. At the return term of the sum- 
mons, Mary E .  Smith, wife of the defendant, filed her affidavit alleging 
that she was the owner of the land sued for, and was in possession with 
her husband at the tinie of the sale, and ever since, and demanded to 
be let in as a' party to defend her title and right of possession, and 
thereupon his Honor ordered that she be allowed to file her answer and 
make her defense. The plaintiff being dissatisfied, appealed to this 
Court. 

Xessrs. M.  H.  Pinnix a%d W .  H.  Bailey for plaintiff. 
No counsel in t.his Court for defendant. 

DILIARD, J. The plaintiff being a purchaser of the wife's land, as we 
must take to be the fact in reviewing the order of the Judge allowing 
the wife to become a party to the action, on his appeal contends that he 
has the right to recover against the husband whatever interest or pos- 
session he had, and that it is incompetent to him or to his wife, ad- 
mitted as a party, to defeat his recovery by proof of title and possession 
i n  the wife, and thereupon it was error in the Judge to admit the wife 
as a party. 

I n  order to determine the question of error or rightfulness in the 
ruling complained of, i t  will be material to consider the rights of hus- 
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band and wife respectively in the lands of the wife, and the provisions of 
The Code of Civil Procedure relative to the admission of third persons 
as parties to pending suits. 

A feme covert owning,land, in law, has the same as a separate estate, 
exempt and clear of any debts, obligations or engagements of 
the husband, and is entitled to have possession and control of (287) 
the same, making her pmTn contracts of lease and receiving the 
rents and profits independently of her husband, with no right in the 
husband except the right of occupancy with her, and ingress and egress 
to her dwelling and society, and to live with her. Const., Art. X, Sec. 
9 ;  Ma~nirzg v. Manmirtg. 79 N. C., 293. The husband has not, under 
the present Constitution and laws, nor has he had since the act of 1848, 
any interest in the real qstate of his wife, which he could sell or lease 
for life or any less term of years, except by deed joined by the wife and 
with her privy examination; and as to sales of any supposed interest 
of the husband in the lands of the wife by execution against him, it was 
declared by said statute, which is still in  force and brought forward in 
Battle's Revisal, Chap. 70, Sec. 33, that the same should be null and 
void in law and equity. 

Such being the nature and character of the possession of husband 
and wife respectively in the lands of the wife, made a separate estate as 
aforesaid, it would seem that the sale of the husband's interest. a mere 
occupancy with the wife, under execution against the husband, was 
invalid, and that the Sheriff's deed was ineffectual to pass any yight 
whatsoever to the plaintiff as purchaser. And being so, the rule en- 
titling the purchaser to have judgment as of course against the debtor 
in  the execution continuing in possession and excluding, as by quasi 
estoppel, all proof of title in others, has no application. It can not 
be that the law protects the wife's lands from sale uuder execution for 
the husband's lebts, and get gives to it the efficacy in an action for the 
possession to avail him. 

We, think, therefore, in the pending suit theye is an  exception to the 
general rule, and i t  would perhaps be competent to the husband to de- 
feat the action by proof that the land was the separate estate of 
t,he wife. But however this may be, the wife having an  interest (288) 
in protecting her possession, has the right not only to rely on the 
husband, but, by leave of the Court, to become a party and in her proper 
person make her own defense. 

By Section 61 of The Code i t  is provided that any person may be 
made a defendant who has or claims an interest in  the controversy ad- 
verse to the plaintiff; and by another clause in  the same section, in an 
action to recover the possession of real property, the landlord and tenant 
thereof may be joined, and so may any persons claiming title or right 
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of possession be joined as plaintiffs or defendants, as the case may 
require. The controversy made by the suit with the husband was a 
controversy in regard to the possession, and that possession thus drawn 
into litigation was not only a possession in which the wife was interested, 
but in law, as we have seen, it was hers solely, and without other right 
in the husband than ingress and egress and to live with her. And 
therefore she was authorized to be made a party by the plaintiff, or on 
her own motion to be admitted a party by leave of the Court, within 
the express words of said section., In  Wade v. Saundersc, 70 N.  C., 277, 
in constrv.ction of thisl section of The Code as to the admission of 
third persons as parties defendant, a distinction is drawn between an 
interest in the controversy adverse to the plaintiff, and an interest in '  
the thing which is the subject of the controversy; and it is held to be 
admissible to add to the parties if the person proposed to be interested 
in the controversy, but not so, if being out of possession he have merely 
a title to the property. Under the authority of this decision in exposi- 
tion of the first clause of Section 61, we think the ruling of the Judge 
allowing the wife to become party to the action was rightful, as her 
actual possession was the controversy in the action. Her admission is 
warranted also by Rollins v. Rollins, 76 N.  C., 24. 

I t  may be that the wife being made competent to sue and defend in 
respect of her separate estate, and the sale of her land under 

(289) execution for the husband's debts being declared to be void, it 
was within the discretion of the Court to admit her as party 

under Section 65 of The Code, by way of interplea, to set up a title in- 
dependent and paramount to the claims of both parties to the action. 
But seeing she could be properly admitted u ~ d e r  the first clause of 
Section 61, it is unnecessary to consider of the power of the Judge under 
Section 65. 

Affirmed. 

Cited: Young v. Qreenlee, 82 N.  C., 348; Bryant v. Kinlaw, 90 
N. C., 341; Taylor v. Apple, Id., 346; Walton v. Paw&, 95 N. C., 
265; Walker v. Long, 109 N. C., 513; Jones v. Coffey, Id., 517; Taylor 
v. Taylor. 112 N.  C., 137; Robinson v. Robinson, 123 N.  C., 137; Burns 
v. Womble, 131 3'. C., 176. 
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State on relation of S. H. HODGIN, Guardian, v. ROBERT MATTHEWS and 
others. 

Escusable Neglect, Section 133. 

Defendant, one of the sureties on a guardian bond, upon the suggestion of 
his counsel and the other defendants that  the recovery against him 
would be small and not of sufficient amount to  justify the expense of 
litigation, admitted the execution of the bond and submitted to a 
reference to ascertain the extent of his liability. The report, after 
undergoing a correction on motion of plaintiff, charged the defendant 
with a sum considerably in  excess of what he had anticipated. New 
counsel employed by defendant filed exceptions to the  report, which 
werc passed upon by the court, and judgment was entered for about 
double the  sum first reported as  due: 
Weld, that  the defendant was not entitled to have said judgment set 
aside on the ground of "excusable neglect" under C. C. P., Sec. 133, 
i n  order to let in  a plea of non est factum to such bond. 

MOTION by defendant to set aside a judgment on tlie ground of excus- 
able neglect, under C. C. P., Sec. 133, heard a t  Spring Term, 
1879, of FORSYTH, by Xchenck, J. 

The motion was refused upon the facts set out in the opinion, (290) 
and the defendant Matthews appealed. 

M~ssrs .  Watson di Glenn for plaintiff'. 
Messrs. Gray & Stamps for defendant. 

SMITH, C. J. This is a motion on the part of Robert, Matthews, 
against whom and others the plaintiff recovered judgment a t  Spring 
Term, 1818, of FORSTTH, to be relieved therefrom under the provisions 
of Section 133 of The Code. The facts upon which the application 
rests, as found by the Court, are in substance these: 

The action was originally brought to Fall  Tern,  1812, against the 
principal and his sureties, of whom the defendant is alleged to be one, 
to a guardian bond executed for the security of the estate of Ann E. 
Kenner, an  infant, i n  the hands of her former guardian. The com- 
plaint charges the execution of the bond by all the defendants. 
The defendant now asking to have the judgment set aside as to (291) 
himself, employed an attorney to represent and defend him. 
An answer was put in  on behalf of the defendants, all of them admitting 
the execution of the bond, and after reference to and report from the 
Clerk, judgmcnt was entered for the plaintiff for about $2,200, of which 
the defendant Robert Maithews' ratable share would be $220. This 
was done with his knowledge and consent, under the assurance of counsel 
and after consultation among the several attorneys representing the 
different defendants, that the share of each would be small, and this 
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was preferable to a protracted and expensive litigation. Subsequently, 
it was discovered that a considerable error had been made in  the report, 
and on 6 May, 1876, the plaintiff gave notice to the defendants of an 
intended motion to re-open the judgment and rectify the mistake. Mat- 
thews employed another attorney to protect his interests in the proceed- 
ing, who entered an appearance a t  the ensuing term of the Court for 
him, but put in no answer. The matter was reopened and another 
reference ordered. The referee praceeded to take depositions, restated 
the guardian accounts and made report therof at Spring Term, 1877, 
largely increasing the amount due on the administration of the trust, 
To the report exceptions were filed by both parties, and at Spring Term, 
1878, they were passed on and disposed of, and the judgment modified 
and re-entered for about $4,400, one-tenth of which is this defendant's 
share. The! other defendants have paid up their respective parts, and 
the defendant Natthews now asks to set aside the judgment as to him- 
self on the ground of his excusable neglect. H e  denies that he ever 
executed the bond, and the bond being lost, the minutes of the county 
do not mention his name among those of the obligors who tendered it. 
The Court deeming it not material to inquire into the fact of the exe- 

cution of the bond by the defendant, was of opinion that he is 
(292) guilty of gross laches, and refused the motion, and the defendant 

appeals. 
I t  is manifest the case is not one of 'Lexcusable neglect" within the 

meaning of Section 133. The defendant assents deliberately, after con- 
ference among the attorneys and their clients, to withhold his proposed 
defense of non-execution of the instrument, and permits the case to pro- 
ceed to final judgment. The subsequent correction of an error does not 
change his relations to the cause, nor impart any additional force to his 
present application. R e  submits to a recovery of what is due, to be 
ascertained by the reference, thereby surrendering his claim to entire 
exemption; and the results of the second reference have the same legal 
effect, as to the defendant's rights in  this regard, as if they had been 
embodied in the first report, and the judgment founded upon it. The 
representations under which the defendant was induced to give his 
assent came from his associate defendants and their counsel, into whose 
hands he voluntarily confides his own interests, and with them makes 
common defense. I t  is not pretended that his course was in anywise 
influenced or affected by any suggestion or action of the plaintiff. 

We concur in the opinion of the Court below that the defendant is 
not entitled to any relief in the premises. This is clearly shown in  
the cases cited in  the argument-Burke v. Stokely, 65 N. C., 569; 
Xluder v. Rollins, 76 N. C., 271; Bradford v. Coit, 77 N. C1., 72-to 
which we add a single reference, Mebane v. Mehane, 80 N. C., 34. J n  
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the' last case, the Court, speaking of the numerous cases which had been 
before it, say: "It  is difficult to deduce any distinct practical principle 
from them, or to run a well-defined line separating those neglects that 
are, from those that are not excusable, in the sense of the statute; and 
hence the facts relied on must be ranged on the one and the other side 
of that line as they arise." I n  the present case the defendant waives all 
defense to the action on its merits, does not deny his liability as 
an  obligor, and raises no objection to a judgment for whatever (293) 
may be found to be due from the guardian. The only reason 
assigned for setting i t  aside is that the amount owing is much greater 
than he or his counsel thought it would be. This is no ground for the 
interference of the Court, and the judgment is 

Affirmed. 

Ci ted:  Univers i t y  v. Lassi'ter, 83 N. C., 44; W i l l i a m s  v. R. R., 110 
N. C., 481. 

WILL~AM E. COBB v. JOHN @HAGAN. 

Excusable Neglect. 

It  is the duty of a party to be present in court at the trial of his cause 
for the performance of matters outside the proper duties of his 
attorney, such as to make affldavits for continuances and the like; 
Hence, where a defendant, knowing that his case stood for trial at 
a regular term of court, remained at his home, thirty-seven miles 
distant from the pIace of trial, expecting that his attorneys would give 
him timely information as to when his presence would be necessary, 
although they had never engaged to do so, and the attorneys them- 
selves failed to attend court, and the case was tried in the absence 
of the defendant and his counsel, and judgment rendered for the 
plaintiff; I t  was held, that the defendant is not entitled to have such 
judgment set aside, on the ground of excusable neglect, under C. C. P., 
Sec. 133. 

MOTION to vacate a judgment, under C. C. P., Sec. 133, heard at  
Greenville on 27 March, 1879, before Reymour,  J. 

The judgment whic) the defendant moved to set aside was recovered 
against him at Spring Term, 1879, of WILSON. The facts are stated 
in the opinion. The motion was refused, and defendant appealed. 

Messrs. Connor & Woodard for plaintiff. 
M r .  W .  l?. Rodrnan for defendant. 

DIT,LARD, J. This was a motion of defendant to  vacate a judgment 
taken against him, under Section 133 of The Code of Civil Procedure, 
and the facts on which it was based, so far  as i t  is material to state 
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them, were as follows: The cause having been previously put in issue, 
stood for trial by a jury at Spring Term, 1879, of Wilson Superior 
Court, which Court was limited to one week, and was liable to be reached 
in  the regular call of the docket. Defendant had retained two members 
of the bar to defend the action, and remained at  home, thirty-seven 
rniles away from the Court, expecting, if the State docket should be 
disposed of within the first three days of the term, an unusual thing 
in the county, that his counsel would communicate the fact to him, by 
mail, and intending, if so notified, to be present at  the trial. There is 
no statement of any arrangement with the counsel to give defendant 
notice by mail or otherwise. The case was caIled and tried; defendant 
was absent, and so were both of his counsel, one from sickness, and no 
reason is assigned for the absence of the other. 

I t  is the duty of a party, and so settled by the adjudications of this 
Court, to be present in  Court a t  the trial'of his cause, for the perform- 
ance of matters outside of the proper duties of an attorney-at-law, 
such as to provide for the attendance of his witnesses, make affidavit 
for continuance, and the like. Sluder v. Rolliqs, 76 N .  C., 271; Wad- 
dell v. Wood, 64 N.  C., 624. 

The excuse of defendant is that he expected his coul?sel to write him 
through the mail of any probability there might be of his case being 
called, if the State docket should be disposed of in  a shorter time than 
at  previous terms of the Court. Defendant was wilfully absent, and 

took on himself the risk of his case not being called, or if likely to 
(295) be reached, the risk of notice being given him through the mail 

by counsel when no such arrangement had been made, or if 
attempted through the mail, the hazard of the notice reaching him in 
time to admit of his presence at  the distance of thirty-seven miles away 
from his residence. 

This was not such attention given as a man of ordinary prudence 
gives to his important business, and his absence upon such expectations 
as above is not in  law an excusable neglect. Cases, supra. This case 
is quite different from the case of Griel v. Vernon, 65 N .  C., 76. I n  that 
case, an  administrator being sued, retained an attorney-at-law to plead 
a t  the return term the protection pleas of "fully administered" and 
LI no assets," a matter peculiar to the duty and business of the attorney, 

and his failure to enter the pleas was held an excusable neglect in the 
party, and entitled him to a vacation of the judgment; whereas, in this 
case the issue for trial involved an alleged settlement of the subject- 
matter of the action, to which defendant was a party, and of which he 
not only had knowledge, but of which he v a s  solely or in part a com- 
petent witness; and in  this respect it was peculiarly the duty and the 
interest of defendant, in  the exercise of ordinary prudence, to be present, 
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and a wilful failure to be present was inexcusable. Had he been pres- 
ent, he oould have accounted for the absence of his attorneys, and either 
had a continuance on that account, or substituted others in their place, 
and on the trial could have had the advantage of producing his testi- 
mony, and, if necessary, of being a witness in his own behalf. 

I n  the language of this Court in Waddell v. Wood, supra, it is not to 
be toleratbd, even in the most liberal practice, that a party is to lie by 
until a judgment passes, and then at a subsequent term move to vacate 
it. 

Affirmed. 

, Cited: University v. Lassiter, 83 N.  C., 44; Williams v. R. R., 110 
, N! C.,  481; Koch v. Porter, 329 N. C., 137. 

(296) 
*DAVID P. ADAMS v. WM. H. THOMAS and W. L. HILLIARD, his Guardian. 

Estate of Lunatic-Claims, How Collected. 

Property of a lunatic in  the hands of a committee is  to be regarded as 
in custodia legis, and no creditor can reach i t  for a debt preexisting 
the inquisition of lunacy, except through the order of the superior 
court; and that  order is never made until a sufficiency for the support 
of the lunatic and that of his family, if minors, is  first ascertained 
and set apart. 

MOTION for leave to issue execution, heard at June Term, 1879, of the 
Supreme Court. 

The decree in this case was rendered in this Court in 1868. 

Messrs. Merrimon, Puller & Ashe for plaintiff. 
Messrs. Gilliam & Gatling for defendant. 

DILLARD, J. I n  this case, which was a bill in equity, a decree was 
heretofore rendered in favor of the plaintiff for a considerable sum of 
money against the defendant W. H. Thomas, and the same not having 
been collected, nor any execution issued for the purpose, a motion, on 
notice to W. L. Hilliard, guardian of said Thomas, was made at the last 
term of this Court for leave to issue an execution, and thereupon i t  was 
referred to the Clerk to inquire and report whether the said debt, or any 
part thereof, had been paid. 

*SMITH, C. J., having been of counsel, did not sit  on the hearing of this case. 
216 
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The Clerk having filed.his report showing that no part of the debt had 
been paid, the plaintiff a t  this term of the Court renews his motion for 

execution, when W. L. Hilliard files petition representing that 
(297) W. H. Thomas is a lunatic, and he is his guardian, and praying 

that a sufficiency of the estate of the, lunatic may be ascertained 
and set apart for the maintenance of himself and family before any 
execution is awarded. 

I t  appears from the proceedings in the cause that the decree sought 
to be executed was obtained before the said Thomas became lunatic, 
and in such case, a guardian being appointed, he holds the estate as 
agent of the latv, with power, by leave of the Probate Court, to sell 
personal and real estate for the maintenace of the lunatic, or payment , 
of debts unavoidably incurred for his maintenance, but without the 
power to sell or apply any part of the estate to the discharge of the 
debts existing a t  the lunacy, except by order of the Superior Courts, in 
which Courts alone the jurisdiction to order the payment of such debts 
resides. Bat. Rev., Chap. 57, Secs. 6 and 7, and Blake v. Relspass, 77 
N. C., 193. 

Property of a lunatic put into the hands of a committee is to be re- 
garded as in custodia legis, and no creditor can reach it for a pre-exist- 
ing debt, except through the order of the Superior Court, and that order 
is never made until first a sufficiency is ascertained and set apart for 
his own maintenance and that of his family, if minors, and this admin- 
istration of the estate is based on the idea that the sovereign owes the 
duty to a person thus unfortunate to devote his property primarily to 
his maintenance, and to protect him against his existing creditors, ex- 
cept in  subordination thereto. Blake v. Respass, supra; Smith v. 
Pipkin,, 79 N.  C., 569; E x  Pcwte Latham, 39 N. C., 231. 

I t  being the duty of the Court to provide for the maintenance of 
W. H. Thomas, and to hold the plaintiff as entitled to the payment of 
his decree; only out of any residue that may be left, the case is not in 
such a condition as to authorize this Court at  this time to order the 

. execution to issue or take other action for its immediate payment. The 
report of the Clerk only ascertains that no part of the debt has 

(298) been paid, and we have no inventory of the estate belonging to 
the lunatic out of which an adequate support may be assigned. 

I n  such a state of the case, all that we can do is to continue the motion, 
with leave to renew it again hereafter when a maintenance for the 
lunatic has been assigned; and in  the meantime to direct the guardian 
to proceed before the Probate Court of Jackson County to have a suf- 
ficiency of the lunatic's estate set apart for his support and that of his 
family, who are minors, and to report to this Court, when assigned, an 
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inventory or schedule thereof, together with a descriptive list of any 
other estate of the lunatic not included in the allotment. 

The motion of plaintiff is continued, with leave to renew the same as 
herein expressed, and an order may be drawn directing W. L. Hilliard 
to proceed and report as herein indicated. 
PER CURIAM. Order Accordingly. 

Cited:  A d a m s  v. Thomas ,  83 N.  C., 522; McIlhenny  v. T r u s t  Co., 
308 N.  C., 313; I l c L e a n  v. Breese, 109 N.  C., 566; Lemly  v. Ellis,  146 
N.  C. ,  223. 

R. H.  SAUNDERS v .  W .  J .  GATLING. 

Title to Once-Quo Warranto-Parties. 

1. A civil action i n  the nature o f  a writ of  quo warranto is the appropriate 
remedy to test the validity of  an election o f  the right to a public 
office. C .  C .  P., Sec. 366. 

2. Such action must be brought i n  the name o f  the people of the State 
by  the attorney-general on the relation o f  the party aggrieved. 

APPEAL a t  Fall  Term, 1878, of HERTFORD, from Eure, J. (299) 
The complaint states substantially that the plaintiff and de- 

fendant were candidates for the office of Clerk of the Superior Court 
of Hertford, at  an election held on the first Thursday in  August, 1878; . 
that the plaintiff received a majority of the lawful votes cast, and was 
duly elected, but the judges of election at  one of the precincts refused 
to count the votes given for plaintiff, and it was alleged that they rer 
jected them unlawfully; that by means of incorrect returns the defend- 
an t  was wrongfully declared elected, and has qualified as Clark of the 
Superior Court, and entered upon the discharge of the duties thereof, 
and is receiving the emoluments of the same, to the great damage of the 
plaintiff. Wherefore, the plaintiff demands that he be declared Clerk 
of said Court and inducted into office, and that defendant be restrained 
from acting as such; and asks for judgment for the fees and emolu- 
ments of the office. The facts in regard to the alleged irregularities in 
counting the votes were agreed to by the parties (but are not material 
to the point decided by this Court), and upon them his Honor held with 
the defendant, and the plaintifl' appealed. 

Messrs. D. A. Barnes, J .  W .  Alhertson and J .  B. Batchelor for plain- 
tiff. 

Messrs. Gilliam & Gatling for defendant. 

ASHE, J. This is an action brought by the plaintiff in  his own name 
against the defendant, to determine the question of title to  the office of 
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Clerk of the Superior Court for the County of Hertford; and the Court 
is asked to oust the defendant and have the plaintiff inducted, and give 
him a judgment for the fees and emoluments of the office. 

We think the plaintiff has mistaken his remedy, and it is not com- 
petent for the Court to give him the relief he seeks by this ac- 

(300) tion. Questions as to the title and possession of offices at the 
common law were determined by the writ of quo warrartto, 

which was the appropriate remedy in such cases. I t  was originally a 
high prerogative writ issued out of chancery, and was used by the 

 crown of Great Britain unjustly and oppressively upon its subjects, 
until it was modified and stripped of many of its harsher features 
by what were called the statutes quo warranto; and then, after the 
justices in eyre were displaced by the Judge of the Superior Courts, 
it fell into disuse, and the information in nature of a writ of quo 
warranto obtained in its stead, and has ever since been the remedy 
in England and this country by which the title to an office can be 
established by judicial determination. I t  is the only appropriate and 
efficacious remedy, sanctioned by an overwhelming current of authority 
both in this State and in England. High on Ex. Leg. Rem., Secs. 49, 
53 and 77;  Ex Parte Dazcghtry, 28 N .  C., 155; S. v. Hardie, 23 N.  C., 
42. But the original writ of quo warranto, as well as proceedings by 
information in the nature of quo warranto, has been abolished, C. C. 
P., Sec. 362; but it is therein provided that the remedies heretofore 
obtainable in those forms may be obtained by civil actions under the 
provisions of Chapter 2, Title 15. 

What are these provisions? Section 366 provides "that an action 
may be brought by the Attorney-General in the name of the people of 
the State upon his own information, or upon the complaint of any 
private party against the parties offending in the following cases: 
1. When any person shall usurp, intrude into or unlawfully hold 

or exercise any public office, civil or military, or any franchise within 
this State, or any office in a corporation created by the authority of 
this State; or, 

2. When any public officer, civil or military, shall have done or suf- 
fered an act which, by the provisions of law, shall make a forfeiture 
of his office; or, 

3. When any association or number of persons shall act with- 
(301) in this State as a corporation without being - duly incorpor- 

ated." 
By Section 368, amended by Laws 1874-'75, Chap. 76, it is provided 

that when an action shall be brought by the Attorney-General on the 
relation or information of a person having an interest in the question, 
the name of such person shall be joined with the Stateas plaintiff, and 
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in  every such case the Attorney-General shall require, as a condition 
for bringing such action, that satisfactory ,security shall be given to 
indemnify the State against costs, etc. And Section 369 provides how, 
at the instance of the Attorney-General, the defendant may be arrested 
and held to bail. 

So that, although the proceeding by information in  nature of the 
writ of qus warranto has been abolished, it will be seen from these sec- 
tions of The Code that the remedy to be pursued whenever the con- 
troversy is as to the validity of an election or the right to hold a 
public office, is by an action in nature of a writ of quo warranto. I t  is 
not merely an action to redress the grievance of a private person who 
claims a right to the office, but the public has an interest in  the ques- 
tion which the Legislature by these provisions of The Code seems to 
have considered paramount to that of the private rights of the persons 
aggrieved : Hence, the requirement that such actions must be brought 
by the Attorney-General in the name of the people of the State, and 
upon his own information without the relation of a private person when 
the person aggrieved does not see proper to assert his right; and when 
the.claimant does seek redress, he must be joined in  the action, but 
still i t  must be brought by the Attorney-General in the name of the 
people. Such is the construction which has been given to these sections 
of The Code by numerous decisions of this Court. Patterson v. Hubbs, 
6 5  N.  C., 119 ; Tuck v. Hunt,  73 N. C., 24; People v. filliard, 72 N. C., 
169 ; People v. McKee, 68 N .  C., 429; Brozun v. Turner, 70 N.  C., 93. 
One of the headnotes to this last case is calculated to mislead. 
I t  reads, "Any person having a right to an office can, in  his (302) 
own name, bring an action for the purpose of testing his right 
as against one claiming adversely," but in looking into the case i t  
will be found that the Court did not entertain any such proposition, 
but just t,he reverse. That was an application for a mandamus, where 
the party aggrieved may bring the action in  his own name, and the 
Court held that where the right or title to an office is put in  issue, 
mandamus is not the proper remedy, but the appropriate remedy is by 
an action in the nature of a quo warranto; and Mr. Justice BYNUM, 
who delivered the opinion in the case, says that "no stress is laid upon 
the fact that the action is not on the relation of the Attorney-General, 
for we are of opinion that under the liberal provisions of The Code 
of Civil Procedure, any party having a right can sue in his own name 
in all cases, except when otherwise expressly provided. I n  modern 
practice, rnavdamzcs is not a prerogative writ, but an ordinary process 
in cases to which i t  is applicable, and everyone is entitled to it when it is 
the appropriate process for asserting the right claimed." 

I n  that case, the action being an application for mandamus, the action 



I N  T H E  SUPREME COURT. PI 

DAVIS v.  Moss. 

mas properly brought, so far  as the parties thereto were concerned, by 
the plaintiff in his own name; but in our case i t  is otherwise expressly 
provided-it falls within the exception mentio.ned by Mr. Justice 
BY~WM, and the provisions of The Code in that respect should have 
been followed. 

I n  the view we have taken of this case, we deem it unnecessary to 
consider it UpOnrit~ merits, but dismiss the action and leave the plain- 
tiff to resort to his appropriate remedy. The judgment of the Court 
below is 

Affirmed. 

Cited: Davis v. Moss, post, 303 ; S. v. .Torman, 82 N. C., 689 ; Foard 
v. Hall, 111 N. C., 370; Coxart v. Fleming, 123 N. C., 562; MicFgett v. 
Gray, 158 N. C., 135. 

(303) 
T. C. DAVIS v. 8. C. MOSS. 

Title to Once-Quo Wwranto. 

A civil action in the nature of a writ of quo warranto is the proper mode 
of trying the title to a public office; the submission of a controversy 
without action under Section 315 of The Code for that  purpose, can 
not be sustained. 

PETITION by plaintiff to rehear, filed and heard at  June Term, 1879, 
of the Supreme Court. 

The petitioner is informed and believes there is error in the judg- 
ment rendered in  this case and reported in 80 N. C., 141, and among 
the errors assigned, he stated that the Court substantially held that the 
Justices of the Peace of Wilson County appointed the defendapt to 
the Clerkship of the Inferior Court for two years, whereas, the case 
agreed states that they declined to make any appointment; and if such 
appointment had been made, it would have been a nullity for the rea- 
son that defendant being Superior Court Clerk, was disqualified by 
Article XIV, Section 7, of the Constitution, from holding any other 
office under the State, of the nature of the one in controversy. 

2l.fessrs. E. G. Haywood and H. F. Murray for plaintiff. 
Messrs. Gilliarn & Gatling for defendant. 

ASHE, J. This is a petition to rehear the judgment rendered in this 
case at the last term of the Court. I t  is a submission of a controversy 
without action to determine the title to the o fhe  of the Clerk of the 
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I n f e r i o r  Cour t  of Wilson County  F o r  the  reasons assigned i n  t h e  
case of Baunders v. Gatling, decided a t  this term, ante, 298, t h e  pro- 
ceeding c a n  not  be  sustained. T h e  at tent ion of the  Cour t  was 
no t  called a t  t h e  last term i n  t h e  argument  of this  case to  t h e  (304) 
provisions of Section 366 of T h e  Code, o r  the  action would 
h a v e  been dismissed. 

T h e  judgment, therefore, rendered a t  the  l a s t  t e rm is  reversed, a n d  
t h e  proceeding is dismissed. 

Reversed. 

Cited: X. v. Norman, 82 nT. C., 689. 

The People, by t h e  Attorney-General, on relation of THOMAS F. WORLEY 
v. JOSEPH A. SMITH. 

T e r m  of Bheriff s Once-Vacartcy-Oflciol Bona. 
" 

M., the sheriff of Jones County, was re-elected to that office in  August, 
1878. In the September following he gave bonds for the new term 
and the county commissioners inducted him into office. In  the same 
month he died, and the relator was appointed and qualified "to fill the 
vacancy." On the first Monday of the next December, the  commis- 
sioners elected the defendant sheriff for two years from that date, and, 
upon his taking the oath and giving the requisite "process bond," but 
no other, inducted him into office. In  the succeeding April he gave 
the other bonds required by law; Held, 
1. That the new term to which the deceased sheriff was elected did 
not begin until December, and that his induction into offlce before then 

- was a nullity. 
2. That  the vacancy to which the relator was appointed was only 
for the residue of M.'s former term, which expired in December. 
3. That, from the first Monday in December, there was another 
"vacancy" which the county commissioners were entitled to  fill by 
their appointment. 
4. That while i t  was irregular to induct the defendant into office 
without his giving all three of the required bonds, yet the defect was 
cured when they were subsequently tendered and accepted. 

Quo WARRANTO, t r ied a t  S p r i n g  Term,  1879, of JONES, before (305) 
Seymour ,  J. 

T h i s  action was  brought to  t r y  t h e  t i t le  t o  the  office of Sheriff of 
J o n e s  County, a n d  upon t h e  facts  set ou t  i n  t h e  opinion of th i s  Court ,  
his H o n o r  held t h a t  t h e  first t e r m  of office of N a t h a n  McDaniel,  de- 
ceased, d id  no t  expire un t i l  December, 1878;  t h a t  t h e  appointment  
of t h e  plaintiff was  f o r  the  unexpired t e r m  of McDaniel  under  h i s  first 
election, a n d  plaintiff's t e rm of office expired on  t h e  first Monday  i n  
December, 1878;  t h a t  t h e  defendant, being duly appointed t o  a n d  in-  
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ducted into the office of Sheriff for the second term of &Daniel, is 
entitled to judgment. From this ruling, the plaintiff appealed. 

Messrs. Green & Stevenson and A. C-, Hubbard for plaintiff. 
,Vessrs. R. H. Ryan and E7uircloth & Simmons for defendant. 

SMITH, C. J. Nathan McDaniel, Sheriff of Jones County, a t  the 
election held in  August, 1878, was reelected for the ensuing term. On 
the first Monday in  September following he appeared before the Board 
of County Commissioners and tendered his official bonds, which were 
accepted, and took the prescribed oath. Sometime during the month 
he died, and on 7 October the Commissioners appointed the relator, 
Thos. Worley, to fill the vacancy, and he was duly qualified as such on 
16 October. 

At the meeting of the Commissioners on the first Monday in  Decem- 
ber they elected the defendant Sheriff for the full term of two years, 

and upon his giving one only of the bonds required by law, that 
(306) for the due execution of process, and taking the oath, was by 

them inducted into office and entered upon the discharge of his 
official duties. On the first Monday in April, and after this action was 
commenced, he executed and tendered the other bonds for the collection 
of State and county taxes, which were approved and accepted by the 
board. 

By  the act of March 22, 1875, the general election which, under the 
existing law, was required to be held on the first Thursday in August, 
1876, was postponed and required to be held on Tuesday after the first 
Monday of November of that year; and the county officers, then elected, ' 
to be qualified and inducted into office on the first Monday in December 
instead of the first Monday in September, as theretofore. The law in 
its other provisions was modified and made to conform to this change 
of time for holding the election, and those county officers whose terms 
would have expired on the first Monday in August were "authorized and 
directed to hold over in the same until their successors in office are 
elected and qualified under the act." Laws 1874-'75, Chap. 237, Sec. 6. 

We have already decided that this section simply extended the ex- 
piring term-spanning over the intervening space-until the newly 
elected officers could be qualified; and that i t  did not take.away the 
power of the Commissioners to fill a vacancy by appointment or elec- 
tion. Sneed v. RuZlock, 80 N.  C., 132. The effect of this act is to 
change the time of election, and to make the terms of office begin and 
end in  December, instead of Beptember, as theretofore; and this the 
General Assembly was competent to do. 

The appointment of the relator was for the unexpired term of office 
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held by McDaniel at  the time of his death, and until his successor was 
qualified, and no longer. 

The Constitution provides for the election of Sheriffs, Coroners and 
Constables, fixes their term of office, and declares that "in case 
of a vacancy existing f ~ o m  any  cause, in any of the offices (307) 
created by this section, the Commissioners for the county may 
appoint to such office for the unexpired term." Art. IV,  Sec. 24. And 
SO the statute provides that in case of the conviction of a Sheriff of 
a misdemeanor in  office and a vacancy caused by his removal, or a n y  
other means,  the Commissioners shall, at their first meeting thereafter, 
elect a successor to fill the residue of the term. Bat. Rev., Chap. 106, 
Sec. 6. 

The only question, therefore, is this : Did the vacancy contemplated 
in the Constitution exist when the defendant was appointed, so as to 
authorize the Commissioners to exercise the power conferred? 

The question is substantially answered in Cloud v .  Wi l son ,  72 N. C., 
155. I n  that case D. H. Starbuck, who had been elected one of the 
twelve Superior Court Judges at the first election held under the Con- 
stitution of 1868, refused to accept the office, and the relator, J. M. 
Cloud, was appointed and commissioned by the Governor in  his stead. 
The Constitution, Art. V, Sec. 31, declares that "all vacancies occurring . 
in  the offices provided for in this article of the Constitution shall be 
filled by the appointment of the Governor," etc. The Court held the 
appointment to be valid, and say: "We adopt the conclusion that al- 
though Mr. Starbuck declined to accept and did not qualify and take 
his commission, a, vacancy did not occur i n  the  office. By an unexpected 
event, there .was no one to fill the office. Thus, for all practical pur- 
poses, the office was vacant, and it can make no difference whether Mr. 
Starbuck declined before, or the moment after he qualified, or whether 
he was eligible to the office." 

The language employed to describe the vacancy to be filled by the 
Commissioners is still more explicit and manifest, f o ~  it is added. "ex- 
isting for any cause," that is, whenever the oflce is without  a n  
k c u m b e n t .  The Commissioners appointed, and had power to (308) 
appoint,-the relator only for the residue of the official term of 

. the deceased Sheriff, and at its determination, rightfully proceeded to 
elect the defendant for the new term then commencing, Sneed v .  Bul-  
lock, supra. 

The attempted qualification of McDaniel in September for a term to 
beffin two months thereafter, and while he was still in  office under a 
prior election for a term of which two months still remained, was with- 
out warrant of law and nugatory. There can not be an induction into 
an office for one term until the preceding term is ended, and _the quali- 

223 



I N  T H E  SUPREME COURT. 

fication and induction are directed to be done a t  one and the same 
time on the first Nonday in December. Bat. Rev.,. Chap. 27, Sec. 
8 (31). 

I 
. . 
The act of March 12, 1877, regulating elections, makes permanent 

the change in the day of election, which was prescribed in  the act of ~ 1875 for one occasion, to-wit, the Tuesday after the first Monday in  
November of the years in  which elections are held, leaving i n  full force 

I the necessary correspollding changes made in the former act. Section 
77, however, directs the general elections for 1878 to be held i n  A u p s t ,  
as formerly, but leaves i n  full force all the other provisions of the 
act of 1875. 

Though the election is held in August, the terms of the county officers 
elected commence in December and continue for two vears thereafter. 
as recruired bv the Constitution. 

It mas i r r e b l a r  and improper for the Commissioners to induct the 
defendant into office without his giving all three of the required bonds, + 

as was held in Dixon v. Commissioners of Beaufort, 80 N. C., 118, yet 
he was legally in  the office, and so remains until ousted therefrom by 

judicial sentence. Bat. Rev., Chap. 79, Sec. 3. This defect was 
(309) removed, however, by his furnishing the necessary tax bonds 

in April, and does not now call for his amotion. 
Affirmed. 

Cited: Kilburn v. Latham, post, 313. 

WILLIAM J. CLARKE v. E. W. CARPENTER. 

Superior Court Clerk-Term o t  Oflce-Practice-0onfI.lcting Claimants for 
Vacant Oj'ice. 

1. The term of office of a superior court clerk, elected in August, 1878, 
began on the first Monday of September following. 

2. Where there are conflicting claimants for a vacant office a court must 
act upon the prima facie evidence of right and admit the one possess- 
ing it, leaving the other .to pursue the proper legal remedy for the 
recovery of possession. 

APPLIOATION of plaintiff to be recognized a Clerk of the Court, heard 
a t  Spring Term, 1879, of CRAVEN, before Eure, J .  

It was admitted that defendant was duly elected Clerk of the Superior 
Court of Craven County at  an election held on the first Thursday in  
August, 1878, and was inducted into office on the first Monday in  Sep- 
tember following, and was acting as Clerk aforesaid when the motion 
of plaintiff was made. The plaintiff exhibited a transcript of the pro- 
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ceedings of the Board of County Commissioners to his Honor, which 
set forth substantially that at  an adjourned meeting of the board, held 
on 10 March, 1879, William J. Clarke, appointed by Judge Seymour 
to fill a vacancy in the office of Superior Court Clerk, appeared and 
tendered a satisfactory bond as Clerk, which was accepted, and having 
taken the oaths prescribed, it was ordered by the board that he notify 
the defendant that he is required without delay to deliver to 
the plaintiff the records, etc., of the office. Upon.the evidence (310) 
of prima facie title, i t  being conceded that the said office had 
been declared vacant, and that plaintiff was appointed to fill the same, 
the plaintiff's counsel moved that he be recognized as Clerk, and that 
an order be made requiring the defendant to surrender the office, records, 
etc., to plaintiff. The Court refused the motion, stating that the title 
to an office could only be tried in &n action in nature of quo warramto, 
and the plaintiff appealed. 

Messrs. Lewis & Strong, and Reade, Busbee & Busbee for plaintiff. 
Messes. Green & Stevenson and D. G. Fozule for defendant.. 

SMITH, C. J. At the regular election held in August last, pursuant 
to Section 77 of the act of 12 March, 1877, the defendant was elected 
Clerk of the Superior Court of Craven, and before the Board of County 
Commissioners, at their meeting on the first Monday ,in September 
following, was duly qualified and inducted into office, and has since been 
in the discharge of the duties incident thereto. 

Subsequently to his induction, the presiding Judge of the district, 
deeming a vacancy to exist, appointed the plaintiff to the office, and he, 
on 10  March, appeared before the board, gave bond, and took the 
prescribed oaths of office. 'At Spring Term of the Superior Court, the 
plaintiff presented the evidence of his appointment and qualification, and 
asked "to be recognized as Clerk and allowed to perform the duties of 
said office." The application was denied, and the plaintiff appeals. 

I n  Ruckman v. Commissioners, 80 N .  C., 121, it is declared to be the 
duty of one elected to the office of Clerk of the Superior Court, at  the 
election held in August, 1878;to tender his bond to the Commis- 
sioners at their meeting on the first Monday in September en- (311) 
suing, as was done by the defendant in this case. 

The act of 22 March, 1875, deferring the electiorr for 1876 from 
August to November, and making the necessary correspondent changes 
in the law to give effect thereto, in express terms, is confined to mem- 
bers of the General Assembly, "County Treasurer, Register of Deeds, 
County Surveyor, five County Commissioners, Coroner and Sheriff," 
and does not extend to a Clerk of the Superior Court, whose term did 
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not expire until two years thereafter. The effect of the act is  to make 
the term of those county qfficers elected under it begin and end on the 
first Monday in December, instead of September, as before. The act of 
March 12, 1877, makes the change permanent as to those officers men- 
tioned in  Section 1, and in all elections held in and after the year 
1880. While a Clerk is not named in  the enumeration, members of the 
General Assembly are, and the Constitution (Art. IT, See. 16), pro- 
vides that he shall be elected "at the time and in  the manner-prescribed 
by law for the election of members of the General Assembly." 

The defendant was, therefore, rightly in  possession of the office and 
entitled to hold the same. But, were i t  otherwise, we are not disposed 
to concede that the defendant, regularly inducted into office and in full 
discharge of its trusts, even if wrongfully holding the same against 
a better title in the plaintiff, can be ejected in  the summary way pro- 
posed. When there are conflicting claimants for a vacant office, the 
Judge must act upon the prima facie evidence of right and admit the 
one possessing it, leaving the other to pursue his proper legal remedy 
for the recovery of possession, for the obvious reason that the public 
interest requires an incumbent, and that the office be not left unfilled 
during a protracted contest to determine the title. So. on the expiration 

of the term of office, or in case of an appointment to fill a 
(312) vacancy, he may direct and enforce an order for the surrender 

to a successor of "the records, docuhlents, papers and moneys 
belonging to the ofhe." Rev. Code, Chap. 19, Sec. 14. 

But the statute does not authorize the exercise of the power invoked 
for the plaintiff's relief upon the facts stated in  his application. 

Affirmed. 

Cited: Kilburn v. Latham, post, 313. 

The People by the Attorney-General on relation of D. N. KILBURN v. T. J. 
LATHAM. 

Term op Once-Omlzty Oficers. 

1. It was the duty of a county treasurer elected in August, 1878, to appear 
before the board of county commissioners on the first Monday in 
December following and file his official bond; and on his failure to 
do so, it was competent for the board of commissioners to declare 
the office vacant and fill it. 

2. The terms of all county offices (exce~t  su~erior court clerks elected in 
18781, begin on the first   on day of-~ecimber following their election 
(Laws 1874-76, Ch. 237).  

Quo WARRANTO, tried at  Spring Term, 1879, of CRAVEN, before 
Ewe ,  J .  
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This action was brought to recover the office of Treasurer of Craven 
County, and a trial by jury being waived, the Court found the facts 
as follows: The plaintiff mas elected Treasurer on the first Thursday 
in  August, 1878, and on the first Monday i n  September following, gave 
the official bond required by law and qualified before the Board of 
County Commissioners. On the first Monday in  December following 
the said Board made an order requiring all county officers who 
are required to give official bond to renew the same on that (313) 
day. The plaintiff appeared before the Board on Tuesday, 3 
December, 1878, and was allowed until 16th of the month to give the 
bond required of the County Treasurer, and he again appeared on that 
day and was allowed further time, to-wit, until the first Monday in 
January, 1870, to give bond, when he appeared and the matter was 
postponed until 7 January, on which last-mentioned day he neither gave 
nor renewed his bond, nor offered to do so. The said order to give bond 
was not served on Kilburn, and on said 7 January the Board of Com- 
missioners declared the office of Treasurer vacant, and appointed the 
defendant,, Latham, to fill the vacancy, who gave bond and was qualified, 
and is now exercising the duties of said office. Upon these facts, the 
Court gave judgment for the defendant, and the plaintiff appealed. 

Messrs. A. G. Hubbard and W .  H.  Bailey for plaintiff. 
Messrs. Green & 8tevenson and D. G. Fowle for defendant. 

SXITH, C. J. I n  Worley v.  Smith,  ante, 305, and Clarke v. Carperz- 
ter, ante, 309, the Court held that the effect of the act of 22 Xarch, 
1878, upon the persons elected under it is "to make the terms of office 
begin and end on the first Monday in December, instead of September, 
as theretofore." I t  was consequently irregular and improper for the 
plaintiff to tender his official bond to the Board of County Commis- 
sioners in September, since their successors, whose term of office began 
on the firbst Monday in December, are required, after their own quali- 
fication, "to proceed to qualify the other officers elected in  the county." 
Bat. Rev., Chap. 52,  Sec. 23, as amended by Section 3 of the act afore- 
said. 

The act of 12 March, 1877, directs the election of those officers named 
in  the first section to be held in the year 1880 and thereafter "on 
the Tuesday next after the first Monday in November," thus (314) 
rendering permanent the change made in the former act for a 
single occasion, and its subsequent sections are intended to adapt the 
law to this alteration in time. The election for 1878 is, however, re- 
quired by Section 77 to be held on the first Thursday in August, while 
the amendments made in Section 3 of the former act remain as before. 
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BBOYLES v. YOUNG. 

Construed in connection, this legislation makes the terms of all county 
officers, except Clerks, and of Clerks also in elections held in  and after 
the year 1880, begin and expire on the first Monday in  December of the 
years when they are elected. 

But no change in the term of Clerks is effected by the acts in their 
application to the election in  August last, and hence their terms begin, 
and they should be qualified, on the first Monday in September, while 
other county officers must do so in  December. Uniformity will, how- 
ever, be secured in  future elections. 

I t  is insisted in  argument for the plaintiff that Section 33 of the 
act of 1877, which directs the Sheriffs to "notify all persons in the 
county to meet at  the court-house on the first Monday in the ensuing 
month to be qualified," applied to Section 77, must be understood as re- 
quiring those county officers elected in August to qualify i n  September, 
which is the '(ensuing month," and i t  is supposed that the court has 
overlooked that clause in former opinions. This is, however, a mis- 
apprehension. The section was not intended to apply to the August elec- 
tion, which is left to the control of pre-existing laws. It is a part of 
a series of provisions by which the general law is made to conform to 
the change in the day of election, and hence means the month next 
after the elections in November. I t  does not apply to the August elec- 

. tions in November. I t  does not apply to the August election, which i s  
governed by the act of 1875, and if i t  did so apply, i t  mould be in 
harmony with it. 

I t  was necessary, therefore, for the plaintiff to appear before the 
newly appointed Commissioners at  their meeting on the first 

(315) Monday in  December, and give bond, and failing to do so, after 
repeated indulgences as to time to prepare and teqder it, i t  wae 

competent for them, on January following, to declare a.vacancy and 
fill it. Jones v. Jones, 80 N.  C., 127; Buckman v. Commisiso.ners, Ibz"d., 
121. 

The defendant is rightfully in office, and is entitled to hold the 
same. 

Affirmed. 

A. A. BROYLES to the use of J. W. GIBBS v. B. S. YOUNG and another. 

Justice's Judgment-Transcri~t-Effect of Docketing-Ntatute of Lirnitatiofis. 

The transcript of a justice's judgment docketed in the superior court 
becomes, for the purposes of lien and execution, a superior court 
judgment, enforceable on the same property and by the same kind 
of execution issuable within the same limitations as is prescribed 
for the proper judgments of that court. 
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MOTION to issue execution, heard on appeal from Clerk at  Spring 
Term, 1879, of YANCEY, before Graves, J. 

A notice was issued to defendants on 4 February, 1879, to appear 
before the Clerk of the Superior Court and show cause why an execu- 
tion should not issue upon a jndgment obtained before a Justice of the 
Peace on 1 September, 1869, and docketed in the Superior Court on 
10 February, 1870. The defendants appeared, and insisted in  their 
answer that the judgment was barred by the statute of limitations. No 
evidence was offered that any execution had ever issued upon i t ;  
and more than seven years had elapsed since its rendition; but (316) 
the Clerk allowed the plaintiff's motion, on the ground that i t  
had become a judgment of the Superior Court by being docketed, and 
was only barred after the lapse of ten years from its rendition. His  
Honor affirmed this ruling, and the defendants appealed. 

Mr. J .  M.  Gudger for plaintiff. 
Messrs. A. T. & T. F. Davichorz for defendants. 

DILLARD, J. The question presented for our determination upon the 
record and accompanying case of appeal is, whether the transcript of a 
judgment in  a Justice's Court is liable to the seven years bar to actions 
on Justices' judgments under C. C. P., Sec. 32, or to the limitation of 
ten years prescribed to judgments of the Superior Court under Section 
31 of The Code. The plaintiff's judgment, of which a transcript was 
docketed in the Clerk's office of the Superior Court, was obtained on 
1 September, 1869, on a note dated 28 March, 1860, and after being 
docketed, no execution was issued or new action brought on the same up 
to the motion for execution to issue before the Clerk of the Superior 
Court on 8 March, 1819. 

I t  seems to us, having regard to the policy and purposes of the law 
in  allowing a transcript to be docketed, to the language of the enact- 
ments as to the effect of the docketing, and the mode and manner of its 
enforcement, that the plaintiff could not hare maintained an action on 
the Justice's judgment on the day of his motion, but might have had 
an  execution issued on his docketed judgment by leave of the Court, 
on personal notice to the adverse party. C. C. P., Sec. 286. 

By the Code of Civil Procedure, Section 31, i t  is prescribed that an 
action on a Justice's judgment must be commenced within seven years, 
and clearly if no transcript of the plaintiff's judgment had been 
docketed in the Superior Court, the bar of the statute would (317) 
have attached upon it, by reason that more than seven years 
had elapsed without a new judgment obtqined thereon, and without the 
same having been kept alive by the regular issuance of executions on 
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the same; and being docketed, the motion for execution on 8 March, 
1879, was equally barred unless the docketing of the transcript had the 
legal effect to put it under {he ten years limitation prescribed to actions 
on judgments originally recovered in the Superior Courts; and so we 
must determine how the docketing a transcript affects a judgment. 

A creditor, having recovered judgment i n  a Justice's Court, may have 
execution in that Court extending to the tangible personal property, 
and to the person of his debtor in certain cases, but without the right 
thereunder to levy on and devote the land to its payment, or by any pro- 
ceeding in  that Court to reach the choses in action of his debtor. Be- 
ing thus restricted, i t  was thought but right, from the greater efficiency 
of the Superior Court, to help the creditor in getting the fruits of his 
judgment, to provide for the docketing of a transcript on the Superior 
Court judgment docket, and to give to such docketing the legal effect 
of a judgment of that Court, so that the creditor might have the ad- 
vantage of a lien on the land and a way to reach the choses in action 
through proceedings supplementary to execution. 

I n  pursuance of this policy, i t  was accordingly enacted that the 
creditor might procure a transcript from the Justice's C o u S  and have 
the same entered on the judgment docket of the Superior Court, noting 
the day thereof, and from that day, the declarat.ion of the statute is, that 
the judgment of the Justice's Court shall be a judgment of the Superior 
Court in all respects, and executions thereon may be issued by the Clerk 

of the Superior Court within the time against the person or 
(318) property, and with like effect, as executions issued on judgments 

originally recovered in the Superior Court. Bat. Rev., Chap. 63, 
Sec. 19. 

Hence, as it appears to us, the legislative intent was to make the 
docketed transcript a judgment of the Superior Court for the purposes 
of lien and of execution, enforceable on the same property by the same 
kind of execution, and issuable within the same limitations-as by law 
is prescribed for the lien and enforcement of the proper judgments of 
the Superior Court, including the power of the Clerk of the Court on 
notice to the adverse party to grant execution after the judgment be- 
came dormant as provided for in C. C. P., Sec. 256. 

Our idea is, that a creditor having a judgment in  a Justice's Court 
may keep his judgment altogether in that Court, and rely alone on 
such procelss for its enforcement as a Justice of the. Peace may issue; 
and if he so do, the bar of the statute will apply to i t  a t  the end of seven 
years, unless before that time he sues and obtains a new judgment as 

, he lawfully may do; but if he elect to have a transcript docketed in the 
Superior Court, and i t  is done, then all right of execution in the 
Justice's Court is renounced and in lieu thereof, the creditor has the 
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more efficient and far-reaching executions and process of the Superior 
Court, and he acquires the same time within which to m.ke his money 
as belongs to suitors in that Court; the judgment of the Justice of the 
Peace in this last case remaining in that Court with power only in 
the Justice in certain cases to entertain motions in the cause looking to 
a vacation or modification of the judgment. 

This conclusion to which we have arrived we think is not without 
support in decisions of this Court, and we will advert to some of them: 

I n  Ledbetter v. Osborne, 66 N.  C., 379, after the recovery of a judg- 
ment by Osborne and docketing of a transcript, Ledbetter sought to 
set aside the judgment on a petition in the Superior Court on the 
ground of surprise and advantage! taken of his ignorance, and (319) 
this Court on appeal held that the docketing of the transcript 
was to create a lien and for purposes of execution, and in that respect 
only was i t  a judgment of the Superior Court. 

I n  Hutchison v. Symons, 67 N. C., 156, citing and approving Led- 
better's case, i t  is reiterated by this Court that it was not the object 
to join to the fact of docketing a transcript any other effect than to 
constitute a lien of record on all the real estate of the debtor, and the 
right to have it sold by execution, and whilst this was so, the judgment 
still remained in the Justice's Court. 

I n  Rirdsey v. Harris, 68 N .  C., 92, citing and approving both the 
cases hereinbefore mentioned,, the doctrine is again announced that the 
judgment remains in the Justice's Court, and that any relief sought 
by the debtor against the judgment must be by a proceeding in the 
Justice's Court, thus reaffirming the principle that the docketing of 
the transcript had only the effect to make the judgment a judgment 
of the Superior Court for the purpoks of lien and execution. 

From these cases and the broad words of the statute describing 
the judgment as a judgment of the Superior C o d  in all respects, it may 
be safely concluded that the judgment has a lien on land for the same 
length of time, counting from the day of docketing, and that executions 
may be sued out within three years, by leave of the Court on notice 
to the adverse party in the same manner as in the case of a regular 
judgment of the Superior Court. 

The effect of a docketed transcript is not only admissible within the 
words of the statute in this behalf, but i t  is matorial to a uniformity 
of proceedings and rights in the same Court. And in many respects 
the construction we have given is necessary in order to give the 
creditor the benefit of that lien on land which was the chief object in 
view, as we have seen, in providing for the docketing in the 
Superior Courts; for example, the lands of many debtors being (320) 
wholly exempt by the homestead law, and the creditors held off 
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until the expiration of that estate, it is but just that judgments in  
Justice's Court should be allowed through transcript docketed to have 
the effect of liens and to endure as the liens of regular judgments of 
the Superior Courts; otherwise all persons having judgments for sums 
under $200 would be exposed to be barred at seven years and before the 
homestead estate expired, and, therefore, not having equal chance of 
payment out of the homestead as other larger judgment creditors. 

We think, therefore, the plaintiff's transcript being docketed in the 
Superior Court and motion made for execution to issue short of ten 
years, but after the lapse of seven years the same was not barred by the 
statute of limitations and i t  was competent on the motion to grant leave 
to issue execution as provided in Section 256 of The Code of Civil 
Procedure. 

Affirmed. 

Cited: Morton v. Rippy, 84 N. C., 614; Williams v. Williams, 85 
N. C., 385; Surratt v. Crawford, 87 N. C., 374; Daniel v. Laughlin, 
Id., 435; Woodward v. Paxton, 101 N. C., 28; Bailey v. Hester, Id., 
540; Adams v. Guy, 106 N. C., 276; Mcllhenny v. Trust Co., 108 N. C., 
312; Oldham v. Rieger, 148 N. C., 550. 

R. H. CANNON v. A. W. PARKER. 

Judgment Lients-Priority of ~reditors-hxecution Bale-Application of 
Proceeds. 

1. The effect of a sale under a junior judgment is to pass the debtor's 
estate unencumbered with the lien of an older docketed judgment; 
and of a sale under both, to vest the title in the purchaser, and transfer 
the liens, in the same order of priority, to the proceeds of sale. 

2. The sheriff must observe these priorities, of which he has notice upon 
the face of the executions, in paying out the money to the respective 
crditors. 

3. The time of contracting the debts on which the several judgments were 
obtained, and the dates of issuing and levying the executions, are 
wholly immaterial. 

(321) MOTION of a Sheriff for instructions as to the proper appli- 
cation of funds i n  his hands, heard at  Spring Term, 1879, of 

JACKSON, before Gudger, J. 
On 14 September, 1878, the plaintiff obtained a judgment against 

the defendant, on a debt contracted prior to 1868, before a Justice of 
the Peace, which was duly docketed in the Superior Court on 13 Janu- 
ary, 1879, and on same day an execution was issued and levied on de- 
fendant's land, and the land sold on 15 May, 1879. 
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On the said day, to-wit, 14 September, 1878, William Cope and 
Jesse Estis, administrators of Andrew Cope, obtained a judgment 
against same defendant, A. W. Parker, on a debt contracted prior to 
1868, before a Justice, which was docketed in the Superior Court on 
31 October, 1878 (prior to the docketing of this plaintiff's judgment), 
and on 26 February, 1879, an execution was issued and levied on same 
land (after the levy made under plainfiff's execution). 

After the sale the Sheriff came into Court and asked to be instructed 
how to apply the money. 

The plaintiff insisted that the debt being contracted prior to 1868, 
the oldest levy created a lien, without regard to the time of docketing 
the judgment, and that the proceeds of sale should be applied to the sat- 
isfaction of his debt. But the said administrators maintained that 
docketing their judgment prior to the time of docketing plaintiff's, gave 
them a proper lien without reference to the dates of the levies, and that 
the money should be applied to their debt. 

His  Honor held that the date of docketing the judgment was the 
time from which the lien took effect, and instructed the Sheriff to 
pay the money to said administrators. From this ruling the (322) 
plaintiff appealed. 

Messrs. A, T .  and T .  F. Uavidson for plaintiff. 
No counsel in this Court for the administrators. 

SMITH, C. J. The judgment of a Justice of the Peace may be dock- 
eted in  the office of the Superior Court Clerk of the county wherein i t  is 
rendered, and then becomes a "judgment of the Superior Court in all re- 
spects." Ex~cut ion thereon shall isme "to the Sheriff of the county, 
and shall have the same effect and be executed in the same manner as 
other executions of the Superior Court." C. C. P., Sec. 503. 

I t  is, however, a judgment when thus docketed i n  the Superior Court, 
only for the purpose of creating a lien on the debtor's real property in 
the county and enforcing satisfaction by final process. I t  can not be 
impeached, set aside or modified by proceedings before the S u ~ e r i o r  
Court, except by writ of recordari removing the came to a higher juris- 
diction. Ledbetter v. Osborne, 66 N. C., 319; Birdsey v. Harris, 68 
N.  C., 92. The lien extends to the real property which the debtor then 
has in the county, and such as he  may thereafter acquire for the period 
of ten years from the time of docketing. C. C. P., Sec. 254; Murchis0.n 
v. Williams, 71 W. C., 135, and other cases preceding. 

The effect of a sale under a junior judgment is to pass the debtor's 
estate encumbered with the lien of an older judgment, and of a sale 
under both (as we understand this to be), to vest the title in  the 
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purchascr and transfer thc liens in the same ordcr of priority to the 
proceeds of the sale. Sharpe v. Wi l l iams ,  76 N .  C., 87. The Sheriff 
must observe these priorities, of which he has notice upon the face 
of the cxecutions, in  paying out the money to the respective creditors. 
The times of issuing and Ievying the executions are wholly immaterial. 

The administrators of Andrcw Cope are therefore entitled to 
(323) be first paid out of the fund, and the plaintiff out of any residue 

which may remain. 
Affirmed. 

Cited:  Mor ton  v. n i p p y ,  84 N. C., 613; Himson v. Adriam, 86 N. C.,  
63; T i t m a n  v. R h y n e ,  89 N.  C., 68; Woodard v. P m t o n ,  101 N. C., 
29 ; Meyers v. Ilice, 107 N.  C., 31 ; Gumbrill  c. Wilcoz ,  111 N. C., 43 ; 
Cot ton  Mil ls  v. Cotton Xi l l s ,  116 N .  C., 649; Bernhardt  v. Brown,  118 
N. C., 110; Dysart  v. Brandreth,  Ib., 974; G a m m o n  v. J o h w o n ,  126 
N.  C., 65; D u n k a m  v. Anders, 128 N.  C., 212. 

CLARA A. DIXON v. JOSEPH DIXON and others. 

Judgment Lien-Lis Pendens-Bankruptcy. ' 

1. A docketed judgment constitutes no lien upon real property purchased 
and paid for by the debtor, where title is taken in the name of some 
third person. 

2. In such case the creditor has a right to follow the fund in equity, 
but the institution of a suit for that purpose confers no lien, and can 
have no further effect than to give the creditor first bringing his suit 
a priority over other creditors, and to disable the holder of the property 
from defeating, by a conveyance, the object of the proceedings. 

3. An adjudication of bankruptcy and the attendant assignment of the 
bankrupt's effects vests all the debtor's property in the assignee; and 
creditors, whether secured by lien or not, must pursue the debtor 
in the bankrupt court for the final adjustment and satisfaction of 
their claims. 

APPEAL a t  Spring Term, 1879, of GREENE, from Seymour,  J .  
On 16 October, 1871, the plaintiff obtained judgment upon a note 

against the defendant Joseph Dixon, and execution issued and was re- 
turned nulla hona. Soon thereafter the defendant bought and paid for 

the tract of land described in the complaint with his own funds, 
(324) and caused title to be made to the defendant John D. Grimsley; 

which conveyance was alleged by plaintiff to be in  fraud of her 
debt and other creditors of Joseph Dixon; but this allegation was de- 
nied in  the answer. 

On 19  November, 1873, the defendant Grimsley conveyed said land 
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to the other defendant, Augusta B. Dixon, the wife of Joseph Dixon, she 
having notice of the pendency of this action at the time of said con- 
veyance, and being subsequently made a party defendant. 

On 23 November, 1874, the defendant, Joseph Dixon, on his own 
petition was adjudicated a bankrupt, and on 25 May, 1875, obtained a 
final discharge and plead his certificate of the same in this action, which 
was commenced in 1872 by the plaintiff for the purpose; of subjecting 
said land to the payment bf her  debt. 

The jury found the issues in favor of the plaintiff, who moved for 
judgment that the land be sold, etc., but asked for no judgment against 
Joseph Dixon. His Honor on the question of law reserved, disallowed 
the Gotion on the ground that the adjudication and discharge in bank- 
ruptcy of said Joseph Dixon ousted the jurisdiction of the! Court in this 
matter. I t  was agreed that Dixon's assignee in bankruptcy has not be- 
come a party to the action, nor filed any answeF therein, and that no 
order hab been made in the bankrupt Court to stay proceedings in the 
Court below. The plaintiff appealed from the judgment. 

Messrs. Faircloth & Simmons for plaintiff. 
Jfessrs. W. T. Dortch & Son for defendants. 

DILLARD, J. The plaintiff recovered judgment against the 
defendant Joseph Dixon, in 1871, and sued out execution which (325) 
was returned ndla  bopa. 

After the rendition of the judgment Joseph Dixon purchased and 
paid for the tract of land in the pleadings mentioned, out of his own 
funds, and procured his vendor to execute title to John D. Grimsley, 
who, in 1873, conveyed the same to A. B. Dixon, the wife of Joseph 
Dixon. 

The plaintiff's execution being returne~d nulla bon?, as aforesaid, 
she instituted her action to Fall Term, 1872, of Greene Superior Court, 
against Joseph Dixon and John D. Grimsley, to follow the money of 
the judgment debtor into the said tract of land upon the allegation 
that the same was paid for out of the! debtor's proper funds, and that 
the title was executed to Grimsley on a secret trust for him or for some 
member of his family in fraud of his creditocs. The action by leave of 
the Court was afterwards amended so as to bring before the Court A. 
B. Dixon, the wife of the said Joseph Dixon, and the case being thus 
constituted in Court, all three of the defendants filed answers denying 
the allegations of fraud, and alleging a title bona fide obtained and on 
valuable consideration. 

I n  1874 Joseph Dixon went into bankruptcy, and was discharged 
from the  plaintiff'^ debt and all others provable under the bankrupt act 
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by decree of the District Court of the United States on 25 May, 1875, 
and he pleaded his certificate of discharge in this cause. 

The assignee in bankruptcy of Joseph Dixon never became a party 
to this cause, nor was any order made in the bankrupt Court to stay 
proceedings in the State Court. At the trial at  Spring Term, 1879, the 
jury found all issues in  favor of the plaintiff as to the alleged fraudu- 
lent purchase and conveyance of the land, and thereupon, on motion for 
judgment by plaintiff, his Honor, on the question reserved, declined the 
plaintiff's prayer for judgment apd adjudged that the defendants re- 

cover their costs, on the ground that the adjudication and dis- 
(326) charge in bankruptcy ousted the jurisdiction of the Superior 

Court i n  the matter, and from this judgment the appeal was 
taken. 

1. I f  the plaintiff had no lien on the land by force of the effect 
given by C. C. P., 254, to a docketed judgment, nor by the institution 
of this action, then without controversy the subsequent adjadication 
of Joseph Dixon a bankrupt and the attendant assignment of his prop- 
erty, by operation of the bankrupt act, vested the land in  wit in the 
assignee, even though the same may have been fraudulently conveyed 
as alleged to C-rimsley on a secret trust, and then afterwards conveyed 
by Grimsley to 8. B. Dixon, the wife of the debtor. Bankrupt Act, 
Sec. 14, and Bump., 119. 

The assignee in  such case would owe the duty to avail of the property, 
and administer the same in the interests of the general creditors, sub- 
ject, however, to any priority or equities which others might have in 
the same ; and the discharge granted, of which i t  is admitted a certificate 
was issued and pleaded in the cause, operate to discharge the plaintiff's 
judgment and all remedies thereon, either affecting the person or 
property of the debtor. 

2. But did the plaintiff's judgment have any lien on the land bought 
by the bankrupt and procured to be conveyed to Grimsley and after- 
wards by Grimsley to his wife? 

A docketed judgment by C. C. P., Sec. 254, is a lien on all the real 
property of the debtor in the county or counties in which it is docketed; 
and by the decision of this Court, the words "real property" embrace 
legal and equitable estatesl McReifhalz v. Walker, 66 N.  C., 95 ; Hop- 
pock v. Xhober, 69 N.  C., 153. But those words, of however broad 
signification, do not cover land in  which the debtor never had any 
estate or right, and as to which the creditors have only the'right to 
follow a personal fund which has been converted into land, and the 
title taken to some member of his family or other in fraud of creditors. 

Wall v. Fairley, 77 N .  C., 105. Land bought as this was and 
(327) paid for by a debtor and the title procured to be executed to 
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Grimsley and by him afterwards to the wife of the debtor in fraud 
of creditors, is in no proper sense the land of the debtor. H e  has 
no legal title to it and never had, and the conveyance being made 
m a l a  fide and dishonestly, he can have no trust declared by a court of 
equity in his favor, and, therefore, i t  was not his real property and the 
lien of plaintiff's docketed judgment did not extend to or affect it. Page  
v. Goodmalz, 43 N .  C., 16, and W a l l  v. Pairley ,  supra. 

3. But did the institution of this action follow the funds of the 
debtor, begun before the bankruptcy of the debtor, give the plaintiff 
a lien so as to authorize her since the discharge of the debtor to pro- 
ceed to judgment and have the land sold and her money paid out of its 
proceeds by decree of a State Court? 

Formerly Courts of Equity took jurisdiction at the instance of a 
judgment creditor in the course of the collection of his debt in two 
cases; first, when the execution sued was a lien on the property sought 
to be subjected, but there was some impediment or hinderance in the 
way of any sale at all, or a sale under eligible circumstances, and then 
the jurisdiction was exercised as aui l iary to the effective execution of 
legal process; in the other case the jurisdiction was original and granted 
relief on the ground that the debtor had property or effects which ought 
to be applied to tho creditor's debt, which could not be so applied by levy 
and sale under execution and when otherwise the creditor would be 
remedyless. McXay v. Williams, 21 N. C., 395; Bvowm v. Lofig ,  36 
N. C., 190. 

In the first instance above of interposition by courts of equity it 
will be observed that the property sought to be subjected was liable 
to leqy and sale by execution at law, and, therefore, the creditor going 
into that tribunal for aid in the execution of his process, had a 
lien by virtue of his execution extending to the day of judgment (328) 
rendered; but in the case of a suit to reach the funds of a 
debtor, not capable of being applied under an execution, as in this 
action to reach the money of the judgment debtor vested in the land 
conveyed to the wife, there is no lien by the judgment or execution, and 
the jurisdiction arises because there is no lien, and the  action when 
instituted, at the most, is looked on as one to follow the funds of the 
debtor, and its effect is to constitute a lis pendelzs as to the property in 
which the funds are vested, and thereby to disable the debtor or other 
person holding the property, as in equity causes generally, to convey, 
except subject to the results of the action, and to give the creditor 
first bringing his suit a priority over any other creditor. 

I t  is usual we know in speaking of a suit to follow funds of the 
debtor, not liable to levy and sale at law, to speak of the suit as operating 
a lien in favor of the creditor, but the jurisdiction is assumed and 
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1 exercised, as we have said, not on the grounds of any lien the creditor 
has, but simply as enabling him to reach a part of his debtor's effects, 
which could not otherwise be come at, and in the course of the suit, there 

I is no lien, but only a resemblance to a lien, in that the debtor and 
other person holding property in which the funds are vested by the 
1i.s penderts are disabled to convey except subject to the suit in order 
to prevent evasion and frustration of the decrees of the Court; and in 
that the creditor first suing is allowed to have a priority in the fund, 
if realized, as an incident to diligence, and as fixing the order of ap- 
plication between him and others who might separately seek the same 
fund. EdgilZ v. Haywood, 3 Atkins, 357; McKay v. Williams, supra. 

Suppose pending plaintiff's suit Joseph Dixon, whose money in the 
land is sought, had died instead of going into bankruptgy, would not 

his administrator have been entitled to have and apply the fund 
(329) in a due course of administration according to the priorities 

prescribed by statute? It was decided in the case of Tate v. 
Morehead, 65 N. C., 681, that the lien acquired by a creditor or service 
of garnishment on a debtor to the defendant in the action, was lost on 
the death of the garnishee before answer and judgment; and equally 
so, i t  would be, that the lien on goods attached would abate and fail 
if the debtor sued, died before appearance; and so we think if Dixon 
had died the plaintiff's suit must have fallen. 

4. When the debtor went into bankruptcy, what was the effect on the 
plaintiff's suit? The effect was to stay proceedings until the question 
of discharge was settled; and in the meantime, the adjudication and 
assignment to the assignee in legal effect vested in the assignee the 
entire estate of the bankrupt, including the right to follow the funds 
in the land conveyed to the wife for administration under t he  lam for 
the general creditors, subject, of course, to any liens existing in favor 
of others against the bankrupt. On discharge granted and plea of the 
certificate in the cause, as was done, the debt of plaintiff was discharged; 
and incidentally, all remedies for its collection, including the Zis pen- 
dens, fell with the discharge. And so we thipk the plaintiff was not 
entitled after discharge of the debtor to pursue further in a Skate Court 
the funds of the debtor vested in the lands conveyed to his wife. 

I f  we be in error in this, still in the case of BZum v. Ellis, 73 N. C., 
. 293, it is decided that all the property of a bankrupt, including that 

subject to liens, passes to the assignee and is in cmtodia legis subject 
to such liens; and that a creditor must go into the bankrupt Court 
and have his lien adjudged and enforced in that Court; or otherwise, 
he is at  risk of losing his security and having his debt barred. And in 
Withem v. Stimon, 79 N.  C., 341, the principle decided in Blum V. 
Ellis, after careful review, is affirmed and the lien of Withers's judg- 
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ment on the lands of the bankrupt is .held discharged by the proceed- 
ings i n  bankruptcy. After these two decisions of this Court, 
whatever might be the  views of the question, if it were now for  (330) 
the  first t ime presented, we would hold ourselves bound under 
their authority to hold tha t  plaintiff was not entitled to the  decree she 
asks, besides the other ground of having no lien, already discussed. 

X o  Error.  

Cited: Sumrow v. Black, 87 N. C., 105; Windley v. Tankard, 88 
N. C., 225; Trimble v. Hulzter, 104 N.  C., 135; Thurber v. Ldoque, 
105 N. C., 320; Guthrie u. Bacore, 107 N. C., 339; Bruce v. Nicholson, 
109 N.  C., 206. 

*D. P. MAST, Adm'r of Margaret Gardner, v. MARGARET E. RAPER and 
others. 

An administrator cum test. amex., pursuant to directions in the will, 
contracted with J. R. to sell him land of the estate, and gave a 
bond to make title when the purchase-money, for which the vendee 
executed his note, should be paid. The vendee, after making some 
payments, took up the note and by agreement substituted two others 
therefor, one payable to the administrator and the other to the 
guardian of the testator's children, with one M. G. as surety to the 
latter. On this note the guardian obtained judgment, which was duly 
docketed and thereafter assigned to J. F. W. Sometime afterwards, 
J. R. paid off the note held by the administrator and procured from 
him a conveyance of the land to the surety. Later still, W. and S. 
obtained and docketed a judgment on an independent claim against 
J. R. alid the surety, M. G. The controversy being between the 
assignee of the guardian and W. S., as to the priority of their liens; 
Held, that in either of two views, the' guardian's judgment was entitled 
to the preference: 
1. The substituted note on which it was rendered retained the lien 
of the original note, and charged the land in possession of the surety, or, 
2. If J. R. had procured the conveyance to be made to his surety 
as an indemnity against her contingent liability on the guardian 
note, then on the principle of subrogation, the guardian or his 
assignee became a t  once entitled to the benefit of that security. 

SPECIAL PROCEEDING. heard on appeal, a t  Spr ing  Term, 1879, of (331) 
. FO~YTH,  before Schenck, J. 

T h e  opinion contains the facts. From the judgment below, the de- 
fendants, Wilson & Shober appealed. 

Messrs. Watson & Glenn for  defendant Wdborn.  
Messrs. J. A. Gilmer and Gray & Stamps for  appellants. 

*DILLARD, J., having been of counsel, did not sit on the hearing of this case. 
239 
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SMITH, C. J. The plaintiff, ps administrator with the will annexed 
of Margaret Gardner, applies by petition to the Superior C'ourt Clerk 
of Forsyth for license to sell, for the payment of her debts, a tract 
of land in said county devised by the testatrix to her two children, 
Margaret E. and Sarah L. Raper. The devisees, and also N. H. D. 
Wilson and Charles E. Shober, partners of the firm of Wilson & Shober, 
and John H. Welborn, each of whom asserts a lien on the land, are 
made defendants, in order that their conflicting claims may be de- 
termined in the action. Wilson & Shober and John 11. Welborn file 
answers, setting out the facts upon which their respective claims are 
founded and assenting to the sale and transfer of the controversy to 
the fund to be substituted in place of the land. The plaintiff has ac- 

' cordingly by order of the Probate Court made sale of the land and holds 
. the proceeds to await the decision in regard to their distribution. 

The facts agreed on by counsel as constituting the case are 
(332) as follows : 

Between 1861 and 1865, James D. Payne, administrator, with 
the will annexed of Joab Teague, and by authority thereof, contracted 
with J. J. Raper to sell and convey the land for one thousand dollars, 
and thereupon the latter gave his note for that sum, and the former 
executed his bond to make title when the purchase-money was paid. 

I n  1866, the parties came to an account and i t  was found that $750 
was still due, and the said Raper thereupon executed two notes, one 
for $650 with the testatrix, Margaret Gardner as surety, payable to H. 
T. Byerly, guardian to the minor children of the testator, Joab Teague, 
and the other for $100 to the administrator, James D. Payne, and the 
original note of $100 was surrendered. The guardian, .H. T. Byerly, 
brought suit on the note delivered to him against J. J. Raper, the 
principal, and recovered judgment for the amount due thereon at Fall 
Term of 1870 of Forsyth Superior Court. After the docketing of this 
judgment, Raper paid thereon $195, and also paid the note held by the 
administrator in full, and directed title to the land to be conveyed to the 
said Margaret Gardner, his surety, which was accordingly done on 31 
January, 1872, without the knowledge or consent of the guardian. This 
judgment has been assigned to the defendant J. F. Welborn. 

Wilson & Shober recovered judgment at Spring Term, 1872, of 
Davidson Superior Court, against said J. J. Raper, and the plaintiff's 
testatrix, Margaret Gardner, on a note for $650 and interest, and about 
the same time recovered judgment before a Justice of the Peace against 
Raper alone for two hundred dollars, both of which judgments they 
caused to be docketed in the Superior Court of Forsyth on 11 May, 1872. 
The defendant Welborn insists upon the priority of his docketed judg- 
ment against Raper, to whom, on payment of the purchase-money, 
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the land belonged; whilst the defendants, Wilson & Shober, con- (333) 
tend that the legal estate in the land passed by the deed to the , 

plaintiff's testatrix and their larger judgment against her is the only 
lien upon it. 

The merits of the controversy are open to us and we are called on to 
decide upon the whole case to the satisfaction of which debts the pro- 
ceeds of sale shall be applied, and which of the competing claimants 
has the prior legal or equitable title thereto. When the substituted 
note was executed to the guardian for a large part of the remaining 
purchase;money, the land was held by the administrator, Payne, under 
an express agreement with Raper, the debtor, that i t  should be in 
trust to secure the payment of the purchase money, as well as the 
portion contained in the note payable to the guardian, as the small 
residue payable to himself. If  the renewal notes had been taken by 
Payne and he had assigned the larger to the guardian, the right to re- 
tain the estate and the legal obligation of the vendor to hold it for the 
security of both, would be-clear &d indisputable. The, execution of one 
directly to the guardian does not change the substantial character of 
the transaction, or affect the legal rights of the parties, as the purchase- 
money is not paid by giving a new security for it, unless so intended, 
and the vendee is only entitled to a conveyance when the purchase- 
money is paid. This is involved in the decision in Lord v. Merony, 
79 N.  C., 14, where it  is held that a note taken payable to the guar- 
dian, to whom the money due on a sale of land by the clerk and master, 
when collected, would be paid, still retained its lien upon the land even 
after the clerk and master had cunveyed to the purchaser and the latter 
had sold and conveved to an innocent holder. 

When the renewal notes were substituted for the single original note, 
they did not lose their lien upon the retained estate in the land, 
but the vendor continued to hold the same as trustee for both, (334) 
and neither cduld he rightfully part with the title, nor Raper 
demand it  until the notes were paid. The guardian took the debt with 
this security and in like conditiori when reduced to judgment it  passed 
under his assignment to Welborn. Winborn v. Gorrell, 38 N.  C., 117. 

When upon Raper's payment of the small note, under his direction 
the land was conveyed to the plaintiff's testatrix, the surety to the larger 
note, with notice of its non-payment and the attaching trusts, the act 
was a direct breach of fiduciary obligation concurred in by all the par- 
ties to the transaction, which had not the effect of discharging the land, 
and the trust remained unimpaired following the transfer of the legal 
estate to her. To this precedent liability for the unpaid hurchase- 
money, any lien created by a docketed judgment is necessarily subordi- 
nate, because it can only reach the debtor's interelst with all the encum- 
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brance thereon. If his equitable estate had been such as could be sold 
under execution, no greater interest than the debtor had would be 
acquired by the purchaser, and the judgment lien can have no wider 
scope of operation. Plynn v. Williams, 23 N. C., 509; Homesley v. 
Hogue, 49 N. C., 481. 

Had the testatrix lived, the trust could be enforced against her by the 
holder of the guardian note; the same right exists to have satisfaction 
out of the moneys derived from the administrator's sale. 

The operation of the rule of subrogation will be illustrated by refer- 
ence to some adjudged cases. 

The surety to a note given for land, the title to which is to be re- 
tained until full payment of the purchase-money, has an equity on the 
insolvency of the principal debtor, to have a resale of the land, his 
property, and the proceeds applied in discharge of the 'debt Smith v. 

Smith, 40 N.  C., 34; Egerton v. Alley, 41 N. C., 188; Ferrer v. 
(335) Barrett, 57 N. C., 455. So one surety may have property pro- 

vided by the debtor for the indemnity of a co-surety subjected to 
the payment of the debt in exoneration of both. Leary v. Cheshire, 56 
N. C., 170. 

The creditor himself may pursue a fund belonging to the principal 
and held by a surety for his own indemnity appropriated to the debt. 
Wiswall v. Potts, 58 N. C., 184; Harrison v. Styem, 74 N. C., 290. I n  
the latter case a deed in trust was made conveying property for the 
indemnity of the surety, and the Court say: "The creditor's interest, 
therefore, is the primary object to be protected in elquity, and the surety's 
indemnity is only secondary. 

I n  Ins. CO. V .  Ledyard, 8 Ala., 866, the Court declare that the creditor 
is entitled to the benefit of all pledges or securities given to or in the 
hands of the surety for his indemnity to be applied to the payment 
of the debt. 

I n  Phillips v. Thompson, 2 John. Ch. Rep., 418, Chancellor KENT 
held the holder of an endorsed note entitled to the benefit of a collateral 
security given by the maker to the ehdorser for his indemnity. 

I n  McCallurn v. Hendley, 9 Qt., 143, REDBIELD, J., lays down the rule 
thus: ('It is a familiar principle that the creditor may compel the 
surety to surrender to him any peculiar means which may have been 
entrusted to him by the principal for the purpose of securing the pay- 
ment of the debt." 

These authorities are decisive of the right of the owner of the note 
given for the unpaid purchase-money, to subject the land to his debt, 
if the conveyance by Payne was directed by Raper to be made to the 
testatrix for the purpose of protecting her from loss on account of her 
said suretyship; and, as far as the case agreed discloses, i t  was made, 

242 



N. C.] JUNE TERM, 1879. 

without any other consideration moving from her. I t  is true the 
answer of Wilson & Shober, alleges the conveyance to have been (336)  
made in payment of a debt due her from Raper on a contract for 
the purchase of land in Davidson County, but i t  is not so stated in the 
case agreed. So in the answer of Welbom it is said that the guardian 
note on its face recited the consideration to be "a part of the purchase- 
money of the land," but the fact does not appear the statement upon 
which the judgment of the Court is asked. Accepting each or dis- 
carding both allegations, the result will not be changed. If the con- 
veyance was voluntary, the land is chargeable with the debt, if for a 
valuable consideration the ~urchaser  had information from the face 
of the note that i t  was for part of tEe purchase-money yet due and un- 
paid for the land, or the means of knowing, which is equivalent. 

But the case was argued before us exclusively upon the effect of the 
docketed judgments and their respective liens upon the land. The 
guardian judgment was recovered before the conveyance to the testatrix 
and its lien attached to such interest as Raper then had in the premises, 
and that was an equitable estate charged with the payment of-the resi: 
due of the original purchase-money. The lien was not removed and 
could not be removed by any act of Raper, and remained unimpaired 
by tho conveyance executed under his direction, to the testatrix. The 
legal title only thereby vested in her, subject still to the lien upon the 
unassignable equitable estate of the debtor. 

The lien of Wilson & Shober's judgment attaches to the legal estate, 
transferred to the executrix, and secures any surplus that may remain 
after discharging the encumbrance upon the equitable estate of Raper, 
which did not pass under the deed so as to hefeat or obstruct the lien 
previously acquired by the first docketed judgment. I n  each aspect of 
the case, therefore, the debt due to Welborn is entitled to priority of 
payment out of the proceeds of sale. 

Affirmed. 

Cited: Stenhouse v. Davis. 82 N. C., 434; Scot t  v. 
N. C., 385. 

LANIER & BROWN v. JOSHUA BELL. 

Material-man's Lien-Notice, Where Filed. 

1. Notice of a lien on land must be filed in  the office 
court clerk. 

Timberlake, 83 

of the superior 

2. I t  is aertain that  the vendor of lumber has no lien on the same for 
the purchase-money, unless the lumber be furnished with the under- 
standing that  i t  is to be used in building or repairing buildings on the 
purchaser's land. 

(Quaere-As to whether the lien attaches when such understanding exists.) 
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APPEAL at Spring Term, 1879, of HALIFAX, from Eure, J. 
The opinion contains the facts. The plaintiffs recovered judgment 

in  this action before a Justice of the Peace, and on appeal his Honor 
held that the plaintiffs had no lien upon the premises, but that they had 
a lien upon the lumber, and gave judgment accordingly, from which the 
defendant appealed. 

Messrs. Mullen & Moore for plaintiffs. 
Messrs. Reade, Busbee & Busbee for defendant. 

ASHE, J. This action was begun before a Justice of the Peace in 
the county of Halifax, to recoveq the price of a lot of lumber sold 
and delivered by the plaintiffs to the defendant, and piled on his land 
on 19 Octobeq 1878; and also to enforce a pretended lien, not only 
upon the lumber, but upon the land on which it was piled, a notice 
of which the plaintiffs claimed, to have filed with a Justice of the Peace 
in said county on 9 November, 1878. 

The defendant admitted the debt, but denied the lien, and it was ad- 
judged by the Court "that the plaintiffs having complied in  all 

(338) respects with the provisions of the statute to entitle them to a 
lien upon the lumber sold by them to the defendant, that they 

recover of the defendant the sum of ninety dollars, with interest thereon 
from 19 October, 1878, till paid, and for costs of this action, to be taxed 
by the Clerk, and that they have all the remedies and process provided 
by statute for the enforcement of said recovery." 

The notice of lien was as follows : 

"Lanier & Brown Halifax County. 
v. Palmyra Township, 

Joshua Bell. Before E .  P. Hyrnan, J. P. 
"The plaintiffs, Lanier & Brown, complained of an account amounting 

to ninety dollars due for bill of lumber furnished the defendant, Joshua 
Bell, 19 October, 1878, and filed a lien for said amount on said lumber 
now piled on said premises of said defendant, this 9 November, 1878, 
with E. P. Hyman, J. P. Plaintiffs also filed on the premises of said 
defendant, whereon said lumber is piled, a lien for said amount, this 9 
November, 1878." 

I f  this notice of lien had been in proper form, complying with all the 
requisites of the statute, it would not have created a lien upon the land 
of the defendant because it was not filed with the Clerk of the Superior 
Court as the law requires. 

The lien for materials furnished is given by the first section of Chap- 
ter 65 Battle's Revisal, which is as follows: "Every building built, 
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repaired or improved, together with the necessary lots on which said 
building may be situated, and any lot, farm or vessel, or any kind of 
property not herein enumerated, shall be subject to a lien for the pay- 
ment of all debts contracted for work on the same, on materials fur- 
nished." 

Several of the States have lien laws very similar in phraseology to 
ours, and the construction put upon them has not been uniform. 
I n  some of them i t  has been held that there is a lien on the (339) 
building, etc., for materials furnished for the purpose or with 
the understanding that they were to be used &the erection or repair- 
ing of a building, whether so used or not; in  others, that the material 
man had a lien for the materials furnished, with the understanding 
that they were to be used in the construction of a building, although 
they weEe not used for such a purpose; and in others, with lien laws 
more resembling our own, that no lien can be acquired upon materials 
furnished for a building, etc., as distinct from the building, but only 
upon the building, etc., in the construction or repairing of which they 
are used. 

While we are inclined to hold the latter the proper construction of 
our statute, i t  is not necessary for the purposes of this appeal to decide 
that question, as the lien cla'imed by the plaintiffs does not come within 
the scope of either of the constructions. It nowhere appears in the case 
that the lumber was used in the erection, repairing or improvement of a 
building, or that it was furnished with the understanding that it was 
to be used for such a purpose. I t  was an unqualified sale of the lumber, 
and the vendor acquired no more lien upon it by his pretended notice of 
lien than any other vendor has upon personal property he has sold and 
delivered. 

There is error. So much of the judgment of the Court below as 
. relates to the lien and the enforcement thereof, is 

Reversed. 

Cited: .Bank v. Mfg. Co., 96 N.  C., 309; Pipe Co. v. Howlard, 111 
.N. C., 620. 

JESSE E. WHITAKER v. JAMES N. SMITH. 
(340) 

Laborer ' s  Lien-Overseer not "Laborer." 

An overseer is not entitled to a laborer's lien, for his wages, upon the crop 
or land of his employer over which he has superintendence. 

APPEAL at Spring Term, 1579, of HALIFAX, from Eure, J .  
The opinion contains the facts. His Honor gave judgment for the 
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sum claimed by plaintiff as due for services rendered as a farm over- 
seer, but held that he had no lien on the crops, etc., of defendant to 
secure payment of the judgment. From which ruling the plaintiff ap- 
pealed. 

Mr. J. H. Fleming for plaintiff. 
Mr. Thomas N. Hill for defendant. 

ASHE, J. This was an action to recover of the defendonat services 
rendered by the plaintiff as overseer during the year 1877, and to en- 
force what is claimed to be a laborer's lien upon the crops, stock, farm- 
ing utensils and plantation of defendant. A document was filed with 
the Clerk of the Superior Court of Halifax County, purporting to be a 
notice of lien, which is as follows: 

"Know all men by these presents, that I, Jesse E. Whitaker, of the 
county of Halifax and State of North Carolina, commenced work by 

verbal contract with James N. Smith, on 1 January, 1877, as 
(341) overseer and farm superintendent, at the rate of five hundred 

dollars per year, and worked as per contract until 1 January, 
1878; that said Smith is indebted to me for said services in the sum of 
five hundred dollars, no part or portion thereof has been paid. I file 
this as my lien against the crops raised, and the stock, farming utensils 
used on the river farm of the said Smith, and against the lands of said 
Smith, that is to say, his river plantation, whereon I performed said 
services the said year 1877. Witness my hand and seal, this 5 January, 
1878. J. E. WHITAKER. (Seal.)" 

The facts of the case were submitted to the Court as upon a case 
agreed, and, among other things, it was submitted that "if the! Court shall , 

be of opinion either that the plaintiff has no lien on said lands or crops, 
or having had one, lost it by failing to comply with the statute, it will so 
declare." The Court held that the plaintiff had no lien upon the crops 
and other property of the defendant, from which judgment the plaintiff 
appealed to this Court. 

And the only question presented by the appeal is whether an overseer 
is entitled to a laborer's lien for his wages upon the crops, stocks, etc., 
of his employer, and also upon the plantation over which he had super- 
intendence. 

I n  Article XIV, Section 4, of the Constitution, i t  is provided that the 
General Assembly shall provide by proper legislation for giving to 
mechanics and laborers an adequate lien on the subject-matter of their 
labor; and in pursuance of the injunction of the Constitution, the Leg- 
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islature passed the act of 1868-'69, Chap. 117, entitled "An act to create 
a mechanics' and laborers' lien," and as amendatory of the same, the act 
of 1870, Chap. 206, entitled '(An act for the protection of mechanics 
and other laborers, materials," etc. 

A very large proportion of the laboring population of the State had 
just recently been released from thraldom and thrown upon their 
own resources, perfectly ignorant of the common business trans- (342) 
action of social life, and this provision of the Constitution and 
the acts passed to carry i t  into effect, were intended to give protection to 
that class of persons who were totally dependent upon their manual 
toil for subsistence. The law was designed exclusively for mechpnics 
and laborers. 

Who, then, was a laborer in the meaning of these acts and the Con- 
stitution ? 

Words in a Constitution or statute which have a technical meaning 
are supposed to be used in that sense; but if not, then in their ordinary 
sense or common acceptation. Worcester defines a laborer to be one 
who labors, one regularly employed at some hard work; and Webster's 
definition is, one who labors in a toilsome occupation, one who does 
work that requires little skill, as distinguished from an artisan. I n  a 
Georgia case, Adams v. Good~ich, 55 Ga., 335, a laborer was held to 
be one who pepforms manual labor. I n  Pennsylvania an action was 
tried involving the construction of a statute of that State to prevent the 
wages of laborers from being liable to attachment in the hands of their 
employers; and the Court decided that the word "laborer" used in the 
statute meant manual laborer by profession and occupation. Heebner v. 
Chave, Pa. St. Rep., 117. And in another Pennsylvania case the ques- 
tion arose whether an engineer on a railroad was a laborer within the 
meaning of a statute of that State, which gave a lien to contractors, labor- 
ers and workmen upon railroads and other works and property of public 
corporations; and the Court held that he was not within the purview of 
the act, that a laborer was one who toils, who is dependent upon his 
manual labor for his subsistence. R. R. Co. v .  Leuff er, 8 Pa. St. Rep., 
168. I n  the common use of the word, we mean one who toils, one who 
labors with his hands. But an overseer is an agent, a superintendent, a 
sort of "alter ego." His business is not to labor, but to oversee those who 
do work in subjection to his authority. He might in spe'cial cases 
unite both capacities, and be both laborer and overseer; but in (343) 
this case he was only overseer. He so describes himself in his 
pretended notice of lien, and i t  is expressly stated in the case as made 
up for this Court that he did not perform any labor except to supervise 
and superintend the farm and laborers. Such a person does not come 
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within the meaning of the Constitution or acts of the Legislature giving 
protection to laborers. 

Affirmed. 

Cited: Cook v. Ross, 117 N.  C., 195; Nash v. Southwick, 120 N. C., 
460; Moore v. Industrial Go., 138 N.  C., 307; Stephem v. Hicks, 156 
N. C.. 240. 

REBECCA A. CHEATHAM v. JAMES A. CREWS and another, Executors. 

Jurisdiction-Amendment o j  flummons. 

In an action brought before the clerk, of which the superior court in term 
time had jurisdiction, where issues of law and fact including the ques- 
tion of jurisdiction were raised by the answer, and the action thereupon 
transferred to the court in term time; I t  was held, not to be error 
for the court below to refuse a motion to dismiss the action and to 
amend the summons so as to make it in form returnable to that term 
of the court. 

MOTION in the cause, heard at Spring Term, 1879, of GEANVILLE, be- 
fore Buxton, J. 

The summons in  this case was made returnable before the Clerk, and, 
upon the facts set out in  the opinion of this Court, the defendant in- 
sisted that the matters conlplained of were the proper subject of a civil 
action and not a special proceeding. I n  the Superior Court, before 

his Honor, the plaintiff moved to amend the summons so as to 
(344) make i t  returnable to term, and the defendant moved to dismiss 

the proceeding for want of jurisdiction, as set forth in the an- 
swer. The Court allowed the amendment as moved by plaintiff, and the 
defendant appealed. 

Messrs. Merri*mon, Puller d Ashe for plaintiff. 
Messrs. J. H. & W .  P. Batchelor for defendant. 

SMITH, C. J. This action was instituted to reform and correct an 
alleged error in the partition of certain lands, devised by one James 
Crew to his eight children, the plaintiff and part of the defendants, and 
directed by the testator to be divided into eight equal shares, and one 
share allotted to each. 

Under the direction of the will, the executors appointed three com- 
missioners, who divided the land and assigned to each his and her 

share in severalty. The complaint alleges a mistake made by 
(345) the commissioners as to the area of the lot which fell to the 

plaintiff, whereby she lwes about fifty acres, her lot being esti- 
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mated to contain one hundred and twenty-nine acres, whereas, i t  con- 
tained only about eighty acres. The purpose of this suit is to rectify 
this error. The summons issued on 20 February, 1879, was executed 
the next day, and is made returnable before the Clerk at  his office within 
twenty days after service, to answer a complaint which will be filed in 
ten d a ~ s  from the date of the summons. 

The compl4nt was accordingly filed in the office on the 1st of March, 
and after further time allowed the defendants, their answers were filed, 
one on the 15th and the other on the 19th day of March, and they set up 
several matters of defense, both of law ind  fact. 

The cause was thereupon transferred to the next ensuing Spring 
Term of the Superior Court, as required by The Code for the trial of 
both issues of fact and law. Jones v. Aemphill, 77 N .  C., 42. 

The defendants, in their answer, anlong other defenses, deny the 
jurisdiction of the Clerk, and, before the Judge at  the term aforesaid, 
moved to dismiss the action; at  the same time plaintiff moved for leave 
to amend the summons so as to make it in form returnable to that term. 
The Court allowed the amendment and refused to dismiss, and from 
this ruling the appeal is taken to this Court. 

The appeal presents a single question: Has the Judge the right to 
make the amendment and proceed with the cause? 

The purpose and scope of the new system is to facilitate the trial and 
disposition of causes upon their merits; and to this end, when necessary, 
the process and pleadings are liberally reformed by amendments which 
do not substantially change the claim or defense. C. C. P., Sec. 132. 

The power to amend the process in a case, not distinguishable from 
the present, has been exercised and sustained in Thomas v. 
Wornack, 64 N.  C., 657. Approving the decision and the peason- (346) 
ing by which it is supported, we are content to refer to the 
opinion in that case as an answer to the argument for defendants. 

The practice in allowing amendments is liberal, as is manifest in the 
cases of Bullard v. Johnson, 55 N. C., 436, and 8. v. Cauble, 70 N .  C., 
62, in  each of which a new plaintiff was allowed to be substituted in a 
warrant issued by a magistrate after it reached the Superior Court by 
appeal. 

I n  Bledsoe v. Mixon, 69 N. C., 81, the plaintiff against whom final 
judgment had been rendered in  this Court, instituted proceedings for a 
new trial as to one of the issues, upon the ground of newly discovered 
evidence, and the case came to this Court by appeal. I t  was held that 
the action was improperly begun in the Superior Court, yet the Court, 
treating it as a motion originally made in  the Supreme Court, enter- 
tained jurisdiction and decided the cause. This current of ruling fully 
sustains the action of the Judge in permitting an amendment which re- 
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moved the defect and placed the case properly under the Court's juris- 
diction. 

I t  may be suggested that the present case differs from Thomas v. 
Womack in  that here the exception to the jurisdiction is taken in the 
answers filed with the Clerk. This feature does not, however, in our 
opinion, make any essential distinction, nor impair the force of the 
precedent. The removal to the Superior Court for trial & term time is 
a necessary consequence of raising this and the other issues of law and 
fact i n  the pleadings, and the jurisdiction thus attaching, the Judge had 
control of the proceedings, and had the power, and, as we think, prop- 
erly exercised it in correcting the error and retaining the cause. 

Affirmed. 
I 

Cited: Bank v. McArthur, 82 N. C., 110; Houston v. Howie, 84, 
N.  C., 354; Henderson v. Graham, Id., 498; C a p p  v. Capps, 85  N .  C., 
410; Reynolds v. Srnathers, 87 N.  C., 27; Epps v. Flowers, 101 N. C., 
160; Redmond v. Mullenax, 113 N.  C., 510 ; McLean v. Breece, Id., 393 ; 
Elliot v. Tyson, 117 N. C., 116; Euhank v. Turner, 134 N.  C., 80. 

(347) 
M. M. PATTON v. A. R. SHIPMAN and another. 

Buperior Oourts-JwristEiction. 

1. Under Rev. Code, ch. 31, sec. 38, the superior courts formerly had jurisdic- 
tion of actions upon bonds, etc., where the amount of principal and 
interest was not less than one hundred dollars, although the principal 
alone might be. 

2. Under C. C. P., sec. 401, an action pending in the superior court at the 
adoption of the Constitution of 1868, wherein the amount claimed was 
less than two hundred dollars, was properly transferred to the docket 
of the superior court under the new judicial organization; such section 
is not in conflict with Art. IV, sec. 25, of the Constitution. 

MOTION to set aside a judgment, heard at  Spring Term, 1879, of HEN- 
DERSON, before Gudger, J. 

Upon the facts set out in  the opinion, his Honor refused the motion, 
and the defendant appealed. 

Mr. H. G. Ewart for plaintiff. 
Messrs. W. W. Jones and Gray & Stamps for defendant. 

Smm, C. J. On 6 April, 1867, the plaintiff commehced his action 
against the defendants by issuing a summons wherein he demands his 
debt of $69.17 and $100 damages for detaining the same. 
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The defendants pleaded the general issue, payment and set-off, and on 
the trial a t  Fall  Term, 1869, of Henderson Superior Court, the jury 
returned a verdict for the plaintiff, assessing his damages at $167.17, of 
which $106.11 is principal money. 

On April 27, 1878, notice issued ,and was served on the defendants, 
reciting the plaintiff's recovery of judgment and requiring them, 
within twenty days after service, to appear at the Clerk's office (348) 
and show cause why the plaintiff shall not have execution thereon. 

On the hearing before the Clerk on 20 September, 1878, the defend- 
ant Thomas Case, against whom alone the plaintiff proceeded, failed to 
show cause, and leave was granted the plaintiff to sue out his execution 
against the said defendant for $105.47, with interest on $69.17 from 
25 October, 1869, which sum is adjudged to be due and unpaid. 

At  Spring Term, 1879, after notice, the defendant Case moved the 
Court to set aside the original judgment, upon the ground of a. want of 
jurisdiction of the cause. The motion was refused, and defendant ap- 
pealed. 

The defendant's counsel insists that the judgment rendered in  1869 
is void for two reasons : 

1. For  that the Superior Court of Law in which the action originated 
did not then have legal cognizance thereof. 

2. For  that under the change in  our judicial system, the cause should 
have abated or been transferred to the docket of a Justice of the Peace, 
and not to the Superior Court, which had no authority to proceed 
therein. 

The first objection is not supported by the facts of the case, and if i t  
were, is untenable in law. The sum claimed in  the summons and in the 
declaration which we must assume to be i n  harmony with it, brings the 
action within the jurisdiction of the Superior Court of Law as formerly 
constituted. "No action shall be originally commenced in any of the 
said Courts (Superior and County) for any sum less than $100, when 
the sum sued for is due by bond, promissory note or liquidated account 
signed by the party to be charged thereby." Rev. Code, Chap. 31, Sec. 
38. This clause has been construed to embrace the case where the 
amount of principal and interest is not less than that sum, although 
the principal alone may be. Grifin v. Ing, 14 N. C., 358; Birch V .  

Howell, 30 N.  C., 468. I f  the want of jurisdiction "appear on the writ 
or declaration," the action "may be dismissed on motion," and 
if i t  do not so appear, the defense is available only by plea in  (349) 
abatement. Rev. Code, Chap. 31, Sec. 38, construed in  Clark 
v. Cameron, 26 N .  C., 161. The defect does not appear in  the writ or 
declaration; there was no plea to the jurisdiction, and the verdict ascer- 
tained the amount due to be in excess of one hundred dollars. 
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The second objection arising out of the transfer is also untenable. 
"The Clerks of the Superior Courts, at the request of a party thereto, 
within six months from the ratification of this act, shall enter on a 
separate docket, all suits which, at  the ratification aforesaid, shall have 
been commenced, and in which final judgment has not been rendered 
in  the late County Courts, Superior Courts of Law and Courts of Equity 
of their respective counties." C. C. P., Sec. 401. The law is thus ex- 
plicit and positive in  itn direction that suits pending in those Courts 
at  the time when they ceased to exist should be transferred at the 
instance of a party to the Superior Courts formed under the new system, 
their successors, as was done in the present case. The enactment does 
not conflict with Section 25, Article IV, of the Constitution, which pro- 
vides that "actions a t  law and suits in equity pending when this Consti- 
tution shall go into effect, shall be transmitted to the Courts having 
jurisdiction thereof, without prejudice by reason of the change." The 
purpose and effect of this constitutional provision are to prevent an 
abatement of such actions and suits, consequent upon a dissolution of the 
Courts, by removing them to the dockets of their proper successors, when 
established under the new judicial organization-those pending in the 
late Supreme Court to the present Supreme Court; those pending in the 
former County and Superior Courts of Law and Equity to the Superior 
Courts of their respective counties; and they have no reference to the 
Inferior Courts held by a Justice of the Peace, O Y  to proceedings therein. 

Such seems to be the intention of those who framed the Consti- 
(350) tution, as expressed in the clause, and such is the interpretation 

implied in  the enactment made to give i t  effect. The Court 
therefore properly refused the motion to set aside the judgment. 

Affirmed. 

MARY A. ASKEW v. W. F. BYNUM and others. 

Jurisdict io+Assignment of Dower .  

1. Petitions for dower should be filed in the county of the husband's last 
usual residence, but the jury of allotment may assign the same in one 
or more tracts situate in one or more counties. 

2. Proceedings for the assignment of dower instituted and determined in the 
county of the deceased husband's last residence, are a bar to subse- 
quent proceedings for the same purpose in another county to affect 
lands therein located. 

PETITION for dower, filed before the Clerk of the Superior Court of 
HERTFORD, and heard on appeal at Chambers, on 19 September, 1878, 
before E u r e ,  J. 

A. J. Askew and Mary A., his wife, intermarried in,  1843; and in 
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1874 the husband died, residing at  the time of his death on a tract of 
land of which he was seized, situate in the county of Bertie, leaving him 
surviving his wife, the plaintiff. The husband, in  the year 1869, ac- 
quired a title in fee and to a tract of land in the county of Hertford, 
called the "Bynum Tract," and he continued to be the owner thereof until 
he conveyed i t  to W. F. Bynum, J. D. Reddick and wife, Annie C. 
Bynum and Mary J. Bynum, by deed without the joinder of his wife 
with privy examination, as required by law. 

After the death of the husband, Mary A., the widow, filed her 
petition in  the Probate Court of Bertie County against the heirs- (351) 
at-law of the husband for the assignment of her dower in  the 
lands of which he died seized in  that county; and it was assigned in  these 
lands without taking into consideration the value of the lands in  Hert- 
ford County, which had been conveyed to the defendants as aforesaid. 

After the assignment of dower in  the Bertie lands, the widow filed 
another petition in the Probate Court of Hertford Cbunty, praying to 
have her dower assigned in  the lands which her husband had conveyed 
to the Bynums, and to this petition the heirs-at-law of the husband and 
the bargainees of the husband were made parties defendant. I n  the 
Probate Court of Hertford the parties made a case agreed containing the 
facts above recited, and submitted the same to the judgment of the Judge 
of Probate, agreeing that if the widow was entitled in law to be en- 
dowed in the Hertford lands, and the Judge of Probate of that county 
had jurisdiction, judgment might be entered for the assignment thereof 
and for costs against the defendants; otherwise for defendants and 
for costs agairist the plaintiff. The Judge of Probate, on the facts 
submitted, adjudged that the widow was entitled to have her dower as- 

q signed, and ordered that a writ of dower issue, and from this ruling an 
appeal was taken to the Judge of the Superior Court. And his Honor 
held that the plaintiff was entitled to have the I-Iertford tract considered 
and valued as a part of the husband's lands for the purpose of esti- 
mating the quantity of the dower, but the same was to be laid off on the 

. Bertie lands, if sufficient; and if no&, then a sufficient quantity to be 
taken of the Hertford lands to make a full third in  value of all the 
lands; that the bargainees of the husband had the right, as against the 
heirs, to have dower located on the lands of which the bargainor died 
seized, in  exoneration of the lands conveyed to them. His  Honor 
being further of opinion that the application for dower should be made 
in  the Probate Court of Bertie, adjudged that the proceedings 
be dismissed at the costs of the plaintiff, and from this judg- (352) 
ment the appeal is taken. 

Nessrs. Gillia,m ci? Gatling for plaintiff. 
Messm. D. 4 .  Barnes and J .  B. Rntchelor for defendants. 
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DILLAED, J. (after stating the case). By act of the General Assem- 
bly, ratified 2 March, 1867, the right of dower in  this State theretofore 
attaching only to the lands of which the; husband died seized, was 
enlarged and made to embrace all the lands of which the husband was 
seized at  his death or at  any time. during the coverture, unless conveyed 
with a joinder of the wife in the deed, and with the privy examina- 
tion as prescribed by law. The quantity to be assigned was one-third 
interest i n  value of all such lands, with a perenlptory direction to in- 
clude the dwelling-house in  which the husband usually resided, and the 
outhouses and other improvements thereunto belonging. Bat. Rev., 

Chap. 117, See. 2. By Sec. 3, Ch. 118, Revised Code, which, 
(353) although not brought forward in  Battle's Revisal, according to 

the construction of this Court in S. v. Cunningham, 73 N. C., 
469, and other cases, is to be taken as still in  force, i t  is provided that 
the assignment be made (subject to the restriction to embrace the dwell- 
ing-house, etc.), not in  every separate tract, but in one body or several, 
on one or more tracts, having a due regard to the interests of the heirs 
and the rights of the widow. 

Under these provisions of the law, the plaintiff, on the death of her 
husband in  Bertie, was entitled to have dower of one-third in  value of 
the lands in  Bertie and Hertford, assignable in part at  least in the lands 
in Bertie, or wholly on that tract, as the jury to be summoned for its 
assignment might determine, having due regard to the interests of the 
heirs and purchasers claiming under the husband and the rights of the 
widow. 

2. I t  is argued, however, that Sec. 2, Ch. 118, Rev. Code, providhg 
for a writ of dower to the Sheriff and giving power to the Sheriff to 
summon a jury from one, or all, or any of the counties in which the 
lands were situate, was repealed by the act of 1869, Chap. 93, Sec. 51, 
on page 213, and that no substitute or other equivalent legislation has 
been since enacted; therefore it is claimed that no power exists to have 
dower assigned as formerly under the Revised Code in the case of lands 
situate in more counties than one; and so it is now necessary to assign 
dower in  each of the counties of one-third in value without taking into 
the estimate the lands in the other. 

We do not think the repeal of said Section 2 was designed to have, or 
did have, the effect contended for ;  but was designed merely to change 
the jurisdiction over the subject of dower from the County and Supe- 
rior Courts under our old system, to the Clerk acting as Probate Judge 
under the new system, with adequate power in  the Court to decree, and 

in  the Sheriff to execute the decree by a jury to be s u ~ m o n e d  
(354) by him;  and this was effected, in our opinion, by sufficient legis- 

lation. 



N. C.] JUNE TERM, 1879. 

According to this purpose of the Legislature, provision is made, in the 
same act repealing the second section of Chapter 118 of the Revised 
Code, for the new jurisdiction of the Clerk and its exercise, and for the 
execution of its judgment for the recovery of dower by the Sheriff and a 
jury, just as had been usual under the Revised Code, as follows: The 
jurisdiction of the subject of dower and the mode of application for its 
exercise is vested in the Probate Judge and regulated by Section 40, 
Chapter 93, of the act of 1869, brought forward in Battle's Revisal, 
Chap. 117, Sec. 9 ;  and the requisites of a petition as regards parties 
are prescribed in Section 41 of said act, and brought forward in 
Section 10 of said Chapter 117. 9 s  to entering judgment and exe- 
cution thereon, Titles 9, 10 and 11 of The Code of Civil Procedure 
are declared applicable in special proceedings by Section 6 of said 
Chapter 93, brought forward in Section 423 of Chapter 17 of Bat- 
tle's Revisal; and under the authority of these provisions it was 
competent for the Judge of Probate to adjudge the right of dower and 
order its allotment, and to issue an execution or writ of dower con- 
formable to the judgment directed to the Sheriff of the county in which 
the lands or some part thereof lay; and such Sheriff of exe~cuting the 
same was authorized by Section 42, Chapter 93, of the act of 1869, to 
be found in Battle's Revisal, Chap. 117, See. 11, to summon a jury to 
meet on the premises, or some part thereof, to allot and lay off dower. 

Thus it is, in our opinion, that the Judge of Probate has the juris- 
diction to decree, and the Sheriff to whom the performance of the de- 
cree is committed has the power to assign dower in one special pro- 
ceeding, though the lands may be situate in several counties. 

3. Our attention has been called to Sec. 4, Ch. 117 of Battle's 
Revisal, wherein i t  is enacted that no alienation of the husband (385) 
shall have any other or further effect than to pass his two-thirds 
interest in the land conveyed; and it is suggested that this declaration 
of the statute makes a necessity to allot a third in value of the lands 
in each county, and takes away the discretion of the jury to assign the 
whole on the tract on which the husband had his dwelling at-his death. 
I t  seems to us that said section being passed with reference to dower, 
is entitled to be construed as merely protective of the widow, so that the 
bargainee shall hold subject to give way to the extent of a third, at 
most, or less, as the jury may determine on the actual assignment, and 
subject thereto, as passing the entire title as against the bargainor and 
his heirs. We hold that it is no hindrance to the assignment of one- 
third in value of the whole, altogether on the home tract, or partly on 
it and partly on another, due regard being had to the interests of the 
heirs and the rights of the widow. 

I n  our opinion, his Honor was not in error in dismissing the special 
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proceeding in Hertford on the facts stated in the case agreed. Thc 
right of the widow was a third in value of all the lands of which tht 
husband was seized at any time during the coverture; and to the petitior 
praying its assignment the statute is peremptory that the heirs, devisees 
and other persons in possession of or claiming estates i n  the lands 
shall be made parties. T e  therefore conclude that the dower was in 
tended to be sought, and must be sought, in  but one special proceeding 
for the purpose. 

4. I n  this case, the plaintiff first instituted her special proceedin5 
in  the Probate Court of Bertie, and had her dower therein assigned o: 
one-third in  value in that county, and even if she did have the right t( 
bring her action in  either county, she thereby made her election, anc 
i t  was incumbent on her to seek her full dower in respect of 'the landi 
in  both counties. Not having done so, she ought to be held disablec 

afterwards to go into the Probate Court of Hertford for a sepa 
(356) rate assignment of dower in a third of the lands lying in tha 

county. 
The decree for dower in Bertie standing in full force and unreversed 

is conclusive as between the widow and heirs; and in  case jurisdictior 
is exercised in Hertford, it must be for a full allotment i n  respect of a1 
the lands, and should the jury summoned to assign i t  lay off a less 01 

different boundary in Bertie from that already laid off, then we wil 
have different quantities assigned around the dwelling-house, and twc 
final decrees adjudging the dower into two Courts, both standing on thf 
record in  full force. The Probate Court in Hertford has no power tc 
open or put out of the way the decree and proceedings in  the Probatt 
Court of Bertie, and, in our opinion, the plaintiff was properly held tc 
seek her remedy for a full dower by such proceedings in  Bertie as shc 
may be advised are suitable and proper, with opportunity to the Bynumi 
to set up their equities, if any they have. 

Affirmed. 

Cited: Howell v. Parker, 136 N.  C., 375 ; Harrington v. Har.ringt0.n 
142 N. C., 520. 

MIBRA GULLEY and others v. E. 0. MACY, Admr., and others. 

1. The superior court in term has -jurisdiction of an action to declare E 
trust in certain real estate and to have title executed to the plaintiff 
and also to impeach a sale of the land under a decree of the probata 
court had in a special proceeding then ended. 
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2. A decree for the sale of land made in a special proceeding is not conclusive 
upon a feme covert defendant whose husband is not served with pro- 
cess nor otherwise made a party, or obtained leave from the court to 
proceed without him. 

3. A decree in such case is not conclusive upon infant defendants who were 
not served with process, but who were represented by guardian ad litem, 
appointed before the petition was filed on nomination of plaintiff, and 
who filed an answer prepared for him at plaintiff's instance and with- 
out injury as to the rights of the infant defendants. 

(357) 
APPEAL at Fall Term, 1878, of WAKE, from Seymour, J .  
This action was instituted in the Superior Court to declare void and 

set aside proceedings in the Probate Court, in which the defendant ad- 
ministrator had obtained a license to sell, and did sell, the real estate of 
his intestate for assets to pay debts; and also to recover the land sold in 
pursuance of said proceedings from the other defendants, the purchasers 
at said sale. The facte necessary to an understanding of the case are 
stated in the opinion of this Court. His Honor held: 1. That the re- 
turn of the Sheriff upon the summons in the proceedings by Macy, ad- 
ministrator, was conclusive upon the plaintiff Mibra in this Court, aud 
could not be attacked except by a proceeding for that purpose brought 
in the Probate Court. 2. That the Probate Court of Wake County had 
exclusive original jurisdiction and cognizance of any proceeding to have 
the special proceeding of said administrator declared unauthorized and 
irregular, and to set aside the same. 3. The failure to serve summons 
in said special proceeding upon the plaintiff Mibra7s husband, the service 
being upon her alone, did not make the proceeding void as to her. 4. 
That if feme plaintiff could not recover in this action, neither could the 
infant plaintiffs, upon the case presented by the pleadings and the evi- 
dence. 

To this ruling the plaintiffs excepted, There was judgment of 
(358) nonsuit, and the plaintiffs appealed. 

Messrs. T.  M.  Argo and Lewis & Xtrong for plaintiffs. 
Messrs. D. G. Fowlc, Battle & Mordecai and G. H .  Snow for defelid- 

ants. 

DILLARD, J. The case made by the pleadings, in legal wb- 
(361) 

stance, is that Thomas C. Nichols, in February, 1563, conveyed the land 
in controversy to the defendant George W. Thompson, and in a short 
time went into the army and died, and Mibra, his widow, since 
then intermarried with George W. Gulley, a fb r  the conveyance 
aforesaid, purchased the said land from Thompson with money fur- 
nished her by her father as a separate estate for herself, with remainder 
in fee to her children, who are co-plaintiffs in this action. She 
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had no deed executed by Thompson making estates as was designed, 
but merely had him to surrender the deed made to him by Thomas 
C. Nichols, which had never been registered, and she thereafter kept 
the said deed in her possession, and lired on the land with her children, 
believing that the land belonged to her and them, without any suspicion 

of its possible liability to pay the debts of Thomas*C. Nichols, 
(362) and without any knowledge whatsoever of any proceedings had 

or threatened for that purpose. 
I t  is alleged that matters thus stood until early in 1873, when E. 0. 

Macy, having become administrator on the estate of Thomas C. Nichols, 
as i t  is charged, a t  the procurement of Sol. J. Allen, a near neighbor, 
who well knew of the equitable title of Mibra and her children, filed 
his petition in the Probate Court for license to sell the land to pay 
the debts of Thomas C. Nichols; and it is averred that although the 
Probate Court had jurisdiction of the subject-matter, yet the proceed- 
ings were not such as to give that Court jurisdiction of the persons of 
Mibra and her children. I t  is particularly charged that the summons 
issued in  the cause was returned unexecuted on George W. Gulley, with 
whom by this time Mibra had intermarried, and that no other sum- 
mons or publication as a substitute therefor was ever issued or made 
as to him. That the summons was returned served on her the said 
Mibra, but in truth and fact was not, until after the sale of the land; 
and as to the infant children, no service was made on them, and having 
no general guardian, one Whitaker was appointed a guardian ad litem 
before the petition was filed, on the nomination of Macy, the adminis- 
trator, who had no acquaintance with his wards, and he, without any 
conference with their friends or inquiry into their case, forthwith ac- 
cepted service and filed an answer prepared for him by Macy, or by his 
counsel, assenting to the sale. And i t  is represented that'in the case thus 
constituted in Court, a sale was decreed and had, sale reported and con- 
firmed, purchase-money paid by Sol. J. Allen, and title executed to 
him, who purchased and afterwards conveyed a few acres to C. C. 
High, both having notice of the equitable title of the plaintiffs, and the 
said Allen having fraudulenty procured the sale to be made, that he 

might become the purchaser, the whole thing being conducted 
(363)  through, without any knowledge thereof, i t  is alleged, by the 

said Mibra and her children. 
Upon the sale coming to the notice of said Mibra, and after every- 

thing was done and accomplished under the special proceedings in the 
Probate Court, she and the said infants, by a regular guardian, in- 
stituted this action in  the Superior Court, returnable to term. And 
upon the facts hereinbefore recited, they seek to have a declaration of 
trust by the Court of the legal title in  Thompson, by the deed sur- 
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GULLEY v. MAOY. 

rendered 'by him, which has been registered, and the title executed to 
them according to their rights respectively, and to impeach the decree 
and sale in the Probate Court, and have the same held inconclusive, 
on the ground of the cause not being duly constituted in Court, or, at 
the least, of preventing an unconscientious use of i t  by Sol. J. Allen and 
C. C. High, claiming under him, on the ground of its being contrived 
and fraudulently procured by arrangement between them and Macy, the 
administrator, and of the purchase being made with notice of the 
equitable claims of the plaintiff. 

We think the Superior Court had jurisdiction of the action. The 
purchase of the land from Thompson as a separate estate, with money 
furnished to Mibra by her father, if true as alleged, entitled her to have 
legal estates created by a proper deed, to herself for life, remainder to 
her children. But that not being done, and the deed that was surren- 
dered being since registered, the legal title is now in Thompson, and 
it is competent to a Court having equitable powers to declare him a 
trustee, and to decree the execution of title, and at the same time tb 
declare the title of Allen and High null and void, or at the least to 
adjudge it  inoperative from the fraudulent procurement of the sale and 
a purchaser with notice. 

Certainly if no sale had ever been made by decree'of the Probate 
Court, Mibra and her children would have had the right, and could 
have enforced it, to have had the title executed to them by 
Thompson. And although a sale has been had, and apparent (364) 
title acquired under the decree of that Court, still, if the fact 
be true on which the equity arises, the Superior Court had the juris- 
diction by construction to declare the trust and to enforce it, and no 
other Court had. The Court of Probate may have had the power 
while things were in fieri, and perhaps when ended, by motion in the 
cause, to set aside the sale and put the parties in s t a t u  quo, but it had 
not the power either when the cause was pending nor now that it is 
ended, to adjudge a trust against a stranger and enforce it, nor adjudge a 
trust e x  delicto in Allen and High, if any title is held to be in them. 

I n  the case of Ol iver  v. W i l e y ,  7 5  N.  C., 320, the action was brought 
in the Superior Court folg an account and settlement, and on the facts 
set out, there was a necessity to enforce an express trust, and also to 
declare and enforce some constructive trust arising ex delicto; and it was 
objected that the Probate Court had jurisdiction and not the Superior 
Court. This Court, in answer to the objection, say: "The Probate 
Court has no jurisdiction to enforce a trust created by contract and 
not arising out of the official duty of an executor, or a constructive 
trust arising out of fraud or the like." And they held "that when the 
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Superior Court had jurisdiction over one main ground of relief, it is 
not obliged to dismiss the case, but will go on and give full relief." 

I n  DuZa v. Young, 70 N.  C., 450, the administrators sold a tract of 
land belonging to their intestate under the decree of the Probate Court, 
and pending the proceedings, the heirs-at-law sued in -the Superior 
Court to have a trust declared of the legal title to their own use as 
heirs to their mother, on the ground that the same had been bought 
with the proceeds of her land, and the title was to have been taken in 
her name. The Superior Court retained the case and did not dismiss 
the parties to the Probate Court to assert their claim in the pending 
special proceedings. 

I n  Johnson v. <Tones, 75 N.  C., 206, the heirs-at-law of John 
(365) Turnage, after a decree of sale was had to sell the lands de- 

scribed, brought their suit to enjoin the sale, upon the allega- 
tion that the outstanding judgment against the estate in favor of one 
Grimsley had been confessed by the administrator collusively; and the 
Court held that the remedy by motion in the cause must be confined to 
the parties to the cause; and Grimsley being a stranger thereto, they 
might proceed in  the Superior Court by a separate action. 

- 

It being thus seen that the Superior Court had a clear ground of 
jurisdiction, to what end should the parties have been sent to the Pro- 
bate Court? The relief sought was a declaration of trust as against 
Thompson, who was not before that Court, or, if the title be held to be 
i n  -4llen and High as purchasers under the decree, then against them 
upon the ground of a purchase with notice and upon a collusive ar- 
rangement with Macy ; and obviously, under the authorities above cited, 
the Probate Court had not a jurisdiction which extended to the merits 
of the case, and the Superior Court should have gone on and given 
relief. It is argued, however, that the decree and sale were in a cause 
to which Mibra and her infant children were parties, and that the 
legal operation thereof is to conclude and estop them from the assertion 
of any title otherwise derived than by descent from Nichols. 

Mibra was a married woman at the time the proceedings in the Pro- 
bate Court were begun, and being so, a t  law, she was under the 
disability to be sued except joined with he: husband. I n  equity she 
could not be sued without having her husband joined, with the excep- 
tion in case he was out of the country and not capable of being served 
with process, when the practice was to join him for conformity and 
proceed by leave of the Court. But under our Code, Sec. 56, the law 
is mandatory that the husband must be joined, except she may be 

plaintiff alone in  an action concerning her separate property; 
(366) and when the action is between herself and husband, she may sue 

him and be sued by him. This language is plain and explicit, 
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and recognizes the common-law idea that the wife's existence is merged 
in  the husband, and that she hath not capacity to protect her own inter- 
ests, and therefore, within the spirit of the rule, an effort should have 
been made in  the modes prescribed by law to bring him into Court, that 
is, by summons served or by publication, and on failure in this way to 
get him before the Court, then perhaps the Court would have allowed 
the case to proceed without the husband. But it was not so done. The 
summons issued was returnable at  twenty days, and yet was returned 
before the time. No second or alias was ever issued; no publication 
was ever made; no leave was obtained to proceed without the husband; 
and in such case, there was not, as it seems to us, such jurisdiction of 
the person of the said Mibra as to conclude or affect her rights. But, 
however this may be, there is still the allegation that the return of ser- 
~7ice by the Sheriff on Mibra is untrue; and if i t  should so appear on 
the investigation as a ground of impeachment of the decree, then most ' 
clearly the entire proceedings would be void as being had against her 
without a day in Court. Rozolnn~d v. Perry, 64 N. C., 578; Harris v. 
Jenkins, 72 N.  C., 183; Doyle v. Brown, Ibid., 393; Stallings v. Gully, 
48 N.  C., 304. 

As to the infants, the defense that was made for them was nothing 
more than a defense in name. The law, in  its care of the rights of 
infants, and to the end to protect their lands from being improperly 
sold on the petitions of administrators to make assets, provides the 
safeguard of a guardian ad litem; and by Chapter 233 of the Acts of 
1870-'71, under which the guardian was appointed in this case, in  order 
that the defense made might not be hasty or inconsiderate, it was en- 
acted that the guardian should be served with summons and a copy of 
the complaint, and a t  the end of twenty days file his answer, 
with the provision for the allowance of fee to legal adviser out of (367) 
the ward's estate. 

I n  this case the allegation is that the guardian was appointed before 
petition for decree to sell the land was filed, and was a person selected 
by Xacy, without any acquaintance with his wards, and he accepted 
service as soon as petition was filed, and forthwith filed answer without 
inquiry into the interests of the wards, which was prepared by Macy 
or a t  his instance. And upon the supposi?ion of the truth of the alle- 
gation, there was no defense made in the eye of the law, and the pur- 
chaser buying under'proceedings thus irregular must be held to take 
subject to the risk of having the sale set aside. Moore v. Gidney, 75 N. 
C., 34. 

I n  our opinion, therefore, the special proceeding being ended, and 
everything done under i t  which was intended, and the legal title being in  
Thompson, and new rights claimed by Allen and High, the action was 
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properly brought to the Superior Court at term, in analogy to a bill in  
equity, with the double view to have a declaration of trust of the legal 
title to the use of plaintiffs, and to vacate and annul by decree all 
claims of Allen and High as purchasers with notice of plaintiff's equity, 
and upon an alleged collusion between them and E. 0. Macy, the ad- 
ministrator of Nichols. 

The judgment of nonsuit is 

Cited: Wahab v. Smith, 82 N. C., 233; S. c., 84 N. C., 434; Kirk- 
man. v. Phipps, 86 N. C., 431; Gulley v. Macy, Id., 721; Gulley v. 
Macy, 89 N .  C., 343; Sparger v. Moore, 117 N. C., 453; Carraway v. 
Lassiter, 139 N. C., 154; Rackley v. Roberts, 147 N. C., 205; Hughes 
v. Pritchard, 153 N. C., 141. 

JOHN T. FINLEY v. J. W. HAYES, Sheriff. 

Elheriff-False Return-Action, for  Penalty-Evidence-Misjoinder of Actions 
-Dem,urrer. 

1. A mistake of fact a s  to the date of sale endorsed upon an execution by a 
sheriff, will not excuse or free him from liability for the penalty for a 
false return under Battle's Revisal, ch. 106, sec. 15. 

2. Nor is a sheriff, who endorses upon a n  execution an application of the 
proceeds of a sale differeat from the actual application, excused from 
the penalty for a false return although the actual application was 
proper and the false entry made by mistake or inadvertence. 

3. I n  such case, w the trial of a n  action for the penalty, when the defendant 
sheriff offered to introduce in evidence the true returns of the proceeds 
of sale endorsed upon certain other executions; Held, that the evidence 
was immaterial and properly excluded. 

4. An objection to the joinder of different causes of action should be taken 
advantage of by demurrer; otherwise the objection is waived. 

ACTION to recover a penalty for false return under Bat. Rev., Chap. 
106, See. 15, tried a t  Spring Term, 1879, of WILXES, before Xchenck, J. 

The defendant, 'as Sheriff of RTilkes County, had in his hands divers 
executions against J. 0. %&-tin and Leland Martin, returnable to 
Spring Term, 1870, of the Superior Court, and amongst them the four 
executiom in favor of the plaintiff described in th6 complaint, and also 
one in  favor of the State, for $23.15, marked as No. 188, and one in 
favor of John A. Parks for a large debt, marked No. 107, both of older 
lien to the executions of the plaintiff; and besides these, there were 
other executions in his hands returnable to same term, not necessary 
to be here more particularly described. 
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The two executions, one in favor of the State and the other in favor 
of Parks, marked respectively Nos. 188 and 107, were endorsed as 
levied on the lands of J. 0. Martin and Leland Nartin "to satisfy 
sundry executions," and all four of those in  favor of plaintiff (369) 
were endorsed with levies on the same lands and "to satisfy sundry 
executions." 

The two tracts levied on were sold, the J. 0. Martin tract on the first 
Monday in February, 1870, and the Leland Martin tract at the Court 
in April, 1870; and the Sheriff's return of the sale on the four execu- 
tions of the'plaintiff was the same as to each, and in these words, '(Made 
on the first Monday in February, 1870, by sale of the lands on which 
thig execution had been levied, the sum of $210; retained my fees and 
applied residue to executions Nos. 107 and 188, said executions having 
prior liens; no other property belonging to the defendants, J. 0. and 
Leland Martin, found in my county." 

The plaintiff's action is brought for the four penalties of $500 each 
for alleged falsity in the foregoing return endorsed on each of his execu- 
tions in two particulars: 1. I n  that the date of the sale was false. 
2. I n  thdt the application of the money was false. And issues were 
framed and submitted to the jury as to each particular falsity alleged. 

I n  the course of the trial on the issues to the jury, the plaintiff, 
amongst other testimony tending to establish the falsity in the return, 
introduced the returns on the two executions, one in favor of the State 
and the other in favor of John A. Parks, Nos. 188 and 107, referred 
to in the return on plaintiff's executions, which, so far  as material to 
this case, are in the following words, to-wit : On No. 188-"Defendant 
L. Mal.tin's land sold at the court-house in Wilkesboro on 21 April, 
1870, for $86, out of which my fees and commissions retained; pay into 
office on this execution $23.15; the balance of the purchase-money ap- 
plied on executioil No. 107. See return on said execution." On No. 
107-"5. 0. Martin's land sold and proceeds applied to executions of 
prior lien, except $2.70, which is allowed me for my fees. Sold the 
land of L. Martin for $86, the execution creditor being the 
purchaser." The jury, on the issues submitted, found that the (370) 
return was false in fact as to the date of the sales of the land, 
and also as to the application of the proceeds. Judgment for plaintiff, 
appeal by defendant. 

No counsel in this Court for plaintiff. 
Mr. G. N. Folk for defendant. 

DILLARD, J. On the appeal to this Court the only matter for our 
consideration is as to the exceptions for evidence excluded, and to the 
charge of his Honor given and refused on the subject of false returns. 

263 
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1. The stringent rule has been adopted in this State, that every re- 
turn untrue in  fact is a false return within our statute upon the sub- 
ject of false returns, although the officer may be mistaken in  the matter 
or insert the fact in  his yeturn by inadvertence. Albright v. Tapscott, 
53 N. C., 473 ; Peebles v. Newsom, 74 N. C., 473. It is immaterial-that 
the officer had no selfish purpose to subserve, or was unmoved by any 
criminal intent. I f  in returning to the Court his action under an exe- 
cution, his return is false in its facts or any of the facts touching the 
things done under it, he is as well exposed to the penalty of $500 de- 
nounced against a false return, as if the false facts were wilfully and 
corruptly inserted. 

I n  this case, the two tracts of land were certainly sold under the 
executions, the one on the first Monday in February, and the other at  the 
Court in April; and the return of the defendant of a sale both on the 
first Monday in  February was a mistake, but yet i t  was a falsehood in 
the sense of our statute as settled by the Courts, and exposed the party 
to the penalty. 

I t  was, therefore, not error in his Honor to decline to charge the 
jury that a mistake of fact as to the date of the sale would 

(371) not excuse or free the defendant from liability to the penalty 
sued for. 

2. As to the application of the proceeds of sale of the two tracts of 
lands on which the plaintiff's executions were levied, the return of the 
Sheriff m7as that he had applied the same to two executions, one in favor 
of the State and the othei. in  favor of John A. Parks, _numbered re- 
spectively 107 and 188, and the juqy, in response to an issue as to this 
matter, found that the return was false. 

On examination of the case of appeal and the two executions, Nos. 
107 and 188, to which the proceeds of sale according to the Sheriff's 
return were applied, and the other testimony in  the cause, it is evident 
that the proceeds of sale of one of the tracts was in  part applied to 
execution No. 188, and the residue of that fund and the entire pro- 
ceeds of the sale of the other tract were not applied to No. 107, but to 
some other execution of prior lien; and so, as to the fact of application, 
the return was false in locating the proceeds on the two executions Nos. 
107 and 188, by mistake or inadvertence, just as we have said it was in  
regard to the date of sale. And the defendant can not acquit himself 
of the penalty for this false fact in his return, any more than he can 
for that as to the date of the sale. 

3. I n  the course of the trial the defendant claimed that the proceeds 
of sale not applied to No. 188 were applied to an execution, No. 245, and 
to others which were returnable to Fall Term, 1869, and 4e proposed 
to read them and the returns endorsed thereon in evidence, but the 
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Oourt excluded the proof, and the defendant excepted. There was no 
error, as it seems to us, in  the rejection of the proposed evjdemce. The 
return of the application to Nos. 107 and 188 being shown to be untrue 
by the return of the Sheriff on those executions, and conceded to be 
false in  the offer of the rejected evidence, i t  was immaterial to show 
the application to other executions; for, even if shown, the false fact 
returned of application to Nos. 107 and 188 would still remain, 
and under tlie rigid rule adopted by our Courts, the liability to (372) 
penalty would still exist. 

4. ~ e s i d e s  the exception above disposed of, the defendant, in his 
answer, made objection to the joinder of counts or causes of action for 
distinct penalties in the same action. The Court overruled the objec- 
tion on the ground that the matter was apparent on the complaint, and 
should have been taken advantage of by demurrer, and nit being so 
done, i t  was waived. We concur in the ruling of his Konor, and for - 
the reason assigned by him. 

I t  is thus seen that  no error is found in  the kxceptions of the de- 
fendant, and so i t  only remains to affirm the judgment of the Court 
below, and this we do with reluctance, for it is evident that the untrue 
facts imputed to the Sheriff's return were without fraud and benefit 
to him, a i d  without any damage to the plaintiff. The mistake made de- 
prived the plaintiff of no part  of the proceeds of the lands sold, as 
the executions Nos. 107 and 188, having prior lien, were more than 
sufficient to absorb the entire proceeds ; and i t  is inconceivable how i t  was 
that the defendant did not obtain leave to amend his returns so as to 
acquit himself of all penalty, which no doubt would have been al- 
lowed'him if he had asked it. I t  is a very hard case on the defendant, 
but it is our duty to declare and apply the law as i t  is. 

Affirmed. 

Cited: Mining Co. v. Smelting Co., 99 N. C., 463; Harrell v. War- 
yen, 100 N. C., 264; Hall v. Turr~er, 111 N. C., 182; McMiZZap v. Bax- 
ley, 112 N. C., 588 ; Stedmaa v. Greenwood, 113 N.  C., 358 ; Kfger v. 
Harmon, Id., 408; Campbell v. Smith, 115 N, C., 499; Hocutt v. R. R., 
124 N. C., 216; Swain v. Phelps, 125 N.  C., 44. . 
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(373) 
HARRY SKINNER v. ALLEN WARREN, Sheriff. 

Hheriff-Execution Bale-Purchaser. 

A sheriff, having executions in his hands in favor of A, B and C, levied on 
the lands of the debtor, and advertised the same for sale according 
to law at a regular term of the court. Afterwards, at the request of 
the debtor, and with the concurrence of the attorney of A and B, he sold 
the land on another day, without notice to C, and after but two days' 
advertisement. Said attorney became the purchaser, and, on refusal 
of the sheriff to make him a deed, obtained from the court below a 
rule absolute for such conveyance, from which the sheriff appealed: 
Held, 

(1) That it is the duty of the sheriff to advertise and sell in such a way as 
to bring the most money for all the creditors. 

( 2 )  That this duty was not discharged by a sale on two days' notice 
without the knowledge or concurrence of C. 

( 3 )  That the purchaser, being implicated in the sheriff's dereliction, was 
not entitled to call for a conveyance. 

RULE on a Sheriff, heard at  Spring Term, 1879, of PITT, by Sey- 
mour, J. 

The plaintiff obtained a rule on the defendant Sheriff to show-cause 
why he would not execute a deed to plaintiff for certain lands bought 
at  execution sale. The facts set out in the answer to the rule are 
substantially embodied in the opinion. Upon the hearing in the Court 
below, the defendant was ordered to execute the deed. From which 
judgment the defendant appealed. 

Messrs. Gilliam & Catling for plaintiff. 
Mr. W. B. Rodman for defendant. 

DILLARD, J. The defendant, in answer to a rule served on him by 
plaintiff, a purchaser of land at  execution sale, to show cause why 

(374) he should not be ordered to execute a deed, for cause showed 
in  substance : 

1. That he had in  his hands at  the same time three executions 
against W. G. Little, one for Vaughan, Barnes & Co., for $86.82, one 
for Lewis Webb for a sum not mentioned, and one for Weisenfeld, Stem 
& Co. for $1,109, all returnable to Spring Term, 1879, of the Court, 
to be holden on the third Monday in  March; and under all three he had 
advertised a sale of the lands of the debtor, except so much as was 
covered by the homestead, at the court-house at  the term of the Court. 

2. That after the advertisement of the sale as aforesaid, the debtor, 
Little, requested the defendant to sell the tract of land claimed by the 
plaintiff, on the 6th of January instead of at the term of the Court 
in March, and off'ered to waive the t h h y  days' advertisement required by 
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law, and to give his assent thereto in writing, and the defendant yielded, 
he avers, upon the spur of the moment and without refleition, not think- 
ing the sale would injure anyone; and accordingly he put up the land 
to sale on the 6th of January, after it had been advertised but two 
days; and the same was bid off by the plaintiff, who was counsel of all 
the plaintiffs in all the executions, except Weisenfeld, Stern & Go. 

3. That the land knocked off to the plaintiff was covered, or a por- 
tion of it, by the homestead of the debtor, of which he was ignorant 
at the sale. 

4. That the creditor Weisenfeld, Stern & Go. had no notice of the 
sale on the 6th of January, and never gave any assent thereto. 

His Honor held the cause shown insufficient, and ordered the de- 
fendant to execute a deed to the plaintiff, from which order the appeal 
is taken. 

The Sheriff, with the three executions in his hands, as the minister of 
the law, owed obedience to the mandates thereof, and in virtue of the 
power with which he was clothed thereby, he was authorized to 
raise the money commanded to be made, by the sale of the real (375) 
estat3e of Little, the debtor, guided by the law in the exercise 
of his powers, and responsible for his acts to the creditors, or the debtor, 
or to the purchaser. I n  selling under the executions, i t  was the duty 
of the Sheriff to observe the directions of the law in regard to the 
advertisement of the sale, and the time and place thereof; and in all 
things so to conduct i t  as to raise the largest amount-of money out 
of the property. But whilst a literal conformity to the terms and forms 
prescribed is expected of the Sheriff in the execution of his powers, an 
exact observance of his official duties is dispensed with as to purchasers, 
who would never become bidders if they were to be affected by every 
departure from the strict directions of the law by the Sheriff. And hence 
it  is that on.the occasion of a sale of the land of Little on the 6th of 
January, after but two days7 advertisement, the purchaser, if acting 
bona fide himself, would be unaffected by the irregularity of the Sheriff 
in this or any other respect anterior to the sale. I n  such a state of 
things, the deed 04 the Sheriff to the plaintiff, had he executed one, 
would have passed the title; or if he had declined to execute one,-on a 
rule on him, no good cause could be shown against a compulsory order 
on account of such irregularity alone. 

But suppose that after legal advertisement made of a sale at the term 
in March, as was done, the Sheriff, at the instance of Little, the debtor, 
and on his written waiver of the thirty days' advertisement, put up the 
land on the 6th of January on but two days' notice instead of thirty, 
and knocked it down to the plaintiff, and this violation of duty was 
known to, or could not but have been known to, Vaughan, Barnes & 
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Co. and Lewis Webb, or the plaintiff, their attorney, while Weisenfeld, 
Stern & Co. had no notice, as the Sheriff sets forth in his answer, was 

' the fact; then the deed of the Sheriff, if he made one, might avail of 
course to pass the estate, but it would be liable to be set aside 

(376) or held invalid, except for the sum bid, at the suit of Weisenfeld, 
Stern & Co. Hill v. Whitfield, 48 N. C., 120; Crews v. Bank, 

77 N. C., 110; Banks v. Banks, Ibid., 186. 
But in case of a refusal to execute the deed on a sale under the cir- 

cumstances last supposed, what would be the effect of such an irregular- 
ity on a rule against the Sheriff to compel him to make a deed? The 
contract of sale by and between the Sheriff and the plaintiff as the last 
and highest bidder on the 6th of January, without doubt conferred 
reciprocal rights on the parties; on the Sheriff, the right to tender the 
deed and demand the money, and if not paid, to sue for i t ;  and on the 
plaintiff as purchaser, to tender the money and demand a deed, and if 
not executed, to have a rule in the cause on the Sheriff to compel him to 
make the deed. Patrick t3. Caw, 60 N. C., 633; Tate v. Greenlee, 15 N. 
C., 149; Grier v. Yontz, 50 N. C., 371. 

The three execution creditors had all of them an interest in the sale 
of the land advertised to come off at Court on the third Monday in 
March, and each of them ought to have had opportunity to be present 
at the sale and see that i t  was fair and the price adequate. But the 
answer to the rule shows that Vaughan, Barnes & Co. and Lewis Webb, 
or their attorney of record, knew of the change of the time of sale to the 
6th of January; whereas, Weisenfeld, Stem & Co., the lien of whose 
judgment we take it was the junior one, had no notice whatever; and 
the defendant says he acceded to the arrangement proposed by the debtor 
without reflection and without its occurring to him that Weisenfeld, 
Stern & Co. would be injured by it, and therefore for this reason, 
amongst others, he refused to make the deed. 

Taking these facts set out by the Sheriff to be true, and they are not 
denied by the plaintiff, there was a plain violation of official duty, and 

it was known to two of the creditors or to their attorney of 
(377) record; and therefore they are to be taken as abettors in the 

breach by the office, to the probable prejudice of Weisenfeld, Stern 
& Co., who had no notice. And, under the circumstancejs, it seems to us 
the Court ought not to uphold the sale and compel the Sheriff to com- 
plete by his deed an incipient wrong, into which he thoughtlessly en- 
tered. 

Ordinarily, if a stranger buy at a Sheriff's sale, he has a right to as- 
sume that the Sheriff has done his duty in all things anterior to the 
sale, and on that basis he has the right to have a deed; and on a rule 
against the Sheriff, as the officer of the Court, it would be compelled; 



N. C.] J U N E  TERM, 1879. 

but in this case the debtor of presented the remarkable spectacle of 
wishing his land sold without the legal notice, and in  his anxiety gave 
on the day of sale a written dispensation of the thirty days' advertise- 
ment and assented to a sale on but two days' notice, when i t  was im- 
mediately put up and stmck off to the plaintiff, the attorney of yaughan, 
Barnes & Co. and Lewis Webb, who knew of the change in the day of 
sale, a t  the nominal sum of twenty-five dollars. 

Under these circumstances, evidently, Little, the debtor, was pro- 
posing some advantage to himself, and what that was, we are 'left to 
conjecture from the results of the sale which was immediately had. The 
land was struck off to the plaintiff at  an insignificant sum, and the trans- 
action would seem to indicate that the proposed benefit was to accrue 
through the pu~chase that was made, and according to previous ar- 
rangement. It sufficiently appearing that there was a violation of duty 
by the Sheriff, and that the same must have been known to the plaintiff, 
a dead, if made, would be set aside a t  the suit of Weisenfeld, Stern & 
Co., for the purpose; or, not being made, will not be coerced by an order 
of the Court, and ought not to be. 

The Sheriff having unitentionally begun an injustice to Weisenfeld, 
Stern & Co. by a sale of land on two days' advertisement, and without 
notice to them, ought surely to be allowed to draw back; and 
no Court ought on a rule to compel him to consummate the (378) 
wrong, by executing a deed to the purchaser, who knew of and 
abetted a breach of duty and now claims a benefit under it. 

I n  our opinion, the cause shown by the defendant in  answer to the 
rule served on him was sufficient; and we hold there was error i n  the 
judgment of his Honor in requiring the defendant to execute a deed to 
the plaintiff, and the same is 

Reversed. 

Cited: Fox v. Klir~e, 85 N. C., 177. 

STEPHEN W. ISLER v. KOONCE and others. 

Judicial  Bale-Right of P ~ r c h ~ a s e r  to Possession of Land. 

1. A purchaser of land, at a judicial sale made in execution of a deed of trust * 
and under decree in a cause properly constituted in court in which 
all who had any legal estate in the land were parties, is entitled to 
recover possession of the land from the heirs-at-law of the grantor, , 

although they were not parties to the action in which the decree of 
sale was made. 

2. In such case the right of the heirs to require a resale and an appropriation 
of the proceeds in excess of the sum paid to the objects of the trust, 
interposes no obstacle in the way of the purchaser obtaining possession 
of the land. 
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ACTION to recover land, tried at  Spring Term, 1879, of JONES, before 
Seymour, J .  

The facts constituting the basis of the decision-of this Court 
(379) are set out in its opinion. ,Judgment for defendants, appeal by 

plaintiff. 

No counsel in t.his Court for plaintiff. 
Messrs. Green d3 Stevemon, 2. G. Hubbard and W .  H.  Bailey for 

defendants. 

SMITH, C. J. The land in  dispute formerly belonged to one J. C. 
B. Koonce, who, in  August, 1857, conveyed i t  to W. A. Cox and F. S. 
Smith, in  trust to secure certain debts therein recited due to them and 
others. After the making the deed, Koonce and Smith each died in- 
testate, and Calvin Koonce, one of the secured creditors, on 23 Novem- 
ber, 1870, instituted proceedings against Cox, the survivor, and the ad- 
ministrator and heirs-at-law of the deceased trustee, for a foreclosure and 
sale of the premises. Under a decree therein rendered, the land was sold 
and, by order of the Court, title made to the plaintiff. The defendants 
i n  this action are the widow and some of the heirs-at-law of J. C. B. 
Koonce, who are in possession, some of whom were parties to the fore- 
closure suit. Upon these facts, the Court decided that as the heirs of 
J. C. B. Koonce, to whom his equity of redemption descended, were 
not parties to the suit, no estate passed to the plaintiff under the com- 
missioner's deed, and he could not recover. I t  is not necessary to con- 
sider the other rulings alleged to be erroneous. 

I n  rnakiGg the decision, the Court was probably guided by what is 
said by READE, J., delivering the opinion in  Moore v .  Byers, 65 N. C., 
240, and Tally v. Reid, 72 N .  C., 336. I n  the fimt, this language is 
used: "When land is sold, title retained, bonds for title when money 
paid, part paid and part unpaid, neither the interest of vendor or ven- 
dee can be levied on and sold." And in the latter, the following: ((A 

Court of Law said you may sell the land. A Court of Equity 
(380) said, although you have sold it, you shall not recover it against 

an equity. And so also the sale was valid at law, yet because of 
the injunction, i t  amounted to nothing." * * * "And when the . Court is asked for an injunction to sell the real estate, we have to say, 
we will not grant it, because there is an equity which forbids it, and we 
will not do a vain thing." These cases properly understood do not war- 
rant the conclusion of the Court. 

I n  Moore v. Byers, the testator, James W. Osborne, had contracted 
to sell a tract of land to J. L. Parks, and died before all the purchase- 
money was paid. Two creditors, having a joint debt, recovered judg- 
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ment against the testator in his lifetime and sued out execution. They 
claimed priority of payment out of the assets of the testator by virtue 
of a lien on the land. The action was brought by the executor to obtain 
the advice of the Court as to his administration, and it  was in answer 
to an inquiry as to the priority-of the judgment that the expressions 
quoted was used. The Court held, and so advised, that there was no 
lien on the unpaid purchase-money, and the lien on the land was dis- 
placed by the precedent and higher equity of the vendee to have the land 
when he had paid for it. 

I n  Ta l l y  v .  R ~ i c l ,  the facts were not dissimilar. The plaintiff, at 
execution sale, bought the estate of the vendor in land contracted to be 
sold, and claimed the residue of the money due. His action was to have 
the land sold and the money raised thereby paid over to him. The 
Court denied the application for the reason that the Sheriff's deed did 
not and could not convey the money due for the land, following the 
former decision. 

The equitable estate mentioned in the opinion, and so annexed to the 
land that the owner can only enjoy the benefits by retaining possession, 
of which the trustee will not be allowed to deprive him, is not an equity 
of redemption, nor governed by the same rules. Land conveyed 
to secure debts is held by the trustee for the creditors first, and (381) 
next for the owner of the equity of redemption, and the very 
purpose of the deed is to divest the estate of the debtor and place it  be- 
yond his control, where it can be made available for the debts. I n  such 
cases, as well as where the vendor retains title as a security for the 
purchasemoney, i t  has been repeatedly held that the estate of the trustee 
may be sold under process of law, but the purchaser acquires thereby no 
right to the money secured. Blackrner v .  Phillips, 67 N.  C., 340; 
S t i t h  v. Lookabill, 71 N.  C., 2 5 ;  Tal ly  v .  Reid,  74 N. C., 463. 

I n  S t i t h  v .  Loolx~bill it was decided that a sale under a venditioni 
exponas of land held by the defendant as trustee and levied on in an 
attachment, pas~sed the legal estate to the purchaser. So, in Tal ly  v .  
Reid it is held that the vendors retained legal estate, where part of the 
purchase-money remained unpaid, was liable to execution. Illustrating 
the effect of such sale upon the legal title and the debt secured thereby, 
FEARSOR, C. J., says: "A conveys land to B in trust to sell and pay 
certain debts, among others a debt to B. A creditor of B has the land 
sold under a fi. fa. upon a judgment against B. The purchaser at the 
Sheriff's sale gets the legal title by the Sheriff's deed. But does he get 
the debt due to B, which is secured by the deed in trust? No, for the 
debt was not sold, and the Sheriff had no power to sell it. Again, A 
lends money to B and takes his note and a mortgage on land to secure 
the debt. A creditor of A has the land sold under a f i .  fa. The pur- 
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chaser, by the Sheriff's deed, gets the land, but does he get the debt 
secured by the mortgage? No, for the debt was not sold." 

These authorities show that the estate vested in a trustee for the 
benefit of creditors is liable to execution, and by a sale is transferred to 
the purchaser. I t  is well established that the trustee (and we see no 

reason why the same right does not extend to one who succeeds 
(382) to his estate) may, after default, if not before, recover posses- 

sion of the land conveyed in an action against the maker of the 
deed, or anyone claiming title under him. We refer to some of the 
cases where this is decided. Fuller v. Wadszoorth, 24 N.  C., 263; 
Cunningham v. Davis, 42 N .  C., 5 ;  Butner v. Chaffin, 61 N.'C., 497; 
Jones v. Boyd, 80 N.  C., 258. 

But the plaintiff's title is under a judicial sale, ordered in a cause 
properly constituted in the Court, and in which all who had any legal 
estate in the land are parties, and the effect must be to transfer that 
estate to the purchaser. This is all that is necessary to the plaintiff's 
recovering possession, which, with damages for withholding it, is alone 
demanded in the complaint. The failure to make the heirs of the grantor 
parties to the foreclosure suit and thus conclude them, may give them 
a right to require a resale and an appropriation of the proceeds in ex- 
cess of the sum paid by the plaintiff to the objects of the trust, but it 
interposes no obstacle in the way of his obtaining possession of the 
land. There is error. 

Venire de Novo. ' 

Cited: Isler v. Eoonce, 83 N. C., 56; Williams v. Teuchey, 85 N.  
C., 405; Rollins v. Henry, 86 N. C., 716; Reeves v. Haynes, 88 N. C., 
311; Mayo v. Leggett, 96 N. C., 242. 

JOHN G. KING v. ISAAC PORTIS and others. 
Foreclosure-Judgment ~ien-~egistratio-~ri&ties. 

A foreclosure sale of land lying in two counties under a mortgage registered 
in but one, passes title to the land in both, as against a purchaser under 
a judgment docketed, subsequently to the foreclosure proceedings, in 
the county where the mortgage was not registered. 

PETITION to rehear, filed by defendants at June Term, 1878, and heard 
at June Term, 1879, of the Supreme Court. 

The facts are stated in the same case, 77 N. C., 25. The 
(383) error assigned is that defendant S. Cx. Sturgis did not acquire 

title to the land in controversy by becoming the  purchase^ at the 
commissioner's sale, at Louisburg, in Franklin County, on 7 November, 
IHO. 
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Mr. J. J. Davis for plaintiff. 
Measrs, C. M .  Cooke and @ikliam & Gatling for defendants. 

SMITH, C. J. I n  the opinion delivered upon the former hearing it is 
declared that the defendant S. G. Sturgis acquired no title to the part 
of the land lying in the county of Nash ; not by virtue of the sale undw 
the decree, because the mortgage deed was not registered in that county; 
nor under the Sheriff's sale, which embraces only the land in Franklin 
County. "We are therefore of opinion," say the Court, "that neither 

. the mortgage nor the judgment was of any effect as against the plain- 
tiff beyond the county in which they were recorded." 

. We concur fully in this statement of the law, and if the de- 
.' fendants' claim rested on this ground alone, we should not (384) 

hesitate to affirm the judgment. But we think the conclusion 
reached results from a misapprehension of the merits of the defendants' 
case, and that the question of the validity of the mortgage as affecting 
the land therein described, beyond the limits of the county in which it 
was registered, is not material to the determination of the cause. 

The defendants' title is derived under the judicial sale of the entire 
tract, of specific and well-defined boundary lines, and the conveyance 
made under the order of the Court. The estate in all the land was in 
the mortgagee, or, for want of registration, as against creditors and 
purchasers, remained in the mortgagor. I n  one or both the entire title 
was vested, and both were parties to the action for foreclosure and sale. 
At the sale, and by the deed, the whole tract was conveyed to the de 
fendant, who purchased with all the interest and estate of each of the 
parties therein, if the Court had jurisdiction to decree a sale of the part 
outside the county lines of Franklin. That such authority is possessed 
is manifest from the provisions of C. C. P., Sec. 66, which declares that 
actions "for the foreclosure of a mortgage of real property" must be 
brought and "tried in the county in which the subject of the action, or 
some pakt thereof, is situated." 

The deed executed by direction of the Court is not a '(deed of trust 
or mortgage," effective only against creditors and purchasers from its 
registration "in the county where the land lieth," but in form and in 
substance is absolute and unconditional, and when registered passes 
the estate from the time of delivery, and by relation, from the day of 
sale. 

The defelndnnt thus obtains title to all the land, as well the portion 
in Nash as that in Franklin, and no estateeor interest is left in the 
debtor to which the lien of the judgment subsequently docketed'in the 
former county could attach; and hence nothing passes under the Sheriff's 
deed to the plaintiff. I f  the mortgagor and mortgagee had united 
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(385) in executing a deed to a stranger, his title would be good against 
the creditors of the mortgagor. And is the conveyance of the 

interest of both, under the judicial decree, less comprehensive and oper- 
ative in its results? 

The delayed registration of a deed of tmst or mortgage exposes the 
property meanwhile to the claims of creditors, who may prosecute the 
'same to judgment and execution; but it does not disable the debtor from 
disposing of the property by a valid conveyance before any lie2 at- 
taches, nor the Court, in a proceeding to which he is a party, from 
transferring it by judicial sale. The commissioner's deed having thus 
divested the mortgagor's estate in the land in Nash, before,the docketing 
the judgment therein, and transferred i t  to the defendant, the plaintiff 
could take nothing by his purchase at the execution sale. 

This view seems not to have attracted the attention of the Court upon 
the former argument, and is conclusive of the matter in controversy. 
This is a proper case to be reviewed, and we readily correct the error 
pointed out in the former decision. The judgment rendered at June 
Term, 1877, must be reversed, and judgment.now entered according to 
the case agreed for the defendant, and it is so ordered. . 

Reversed: 

DEBORAH MERRITT v. E. W. SCOTT and wife. 

Improvements Upon. Land--Life Tenant-Remainderma??-Evidence-Rents 
and Profits. 

1. Improvements put on land by a life tenant during his occupancy thereof 
do not constitute a charge upon the land when it passes to a remainder- 
man. 

2. A defendant in possession of land und& the belief that he has a good 
title, has the right to show in evidence in an action to recover the 
land, that he has in good faith made permanent improvements after 
his estate had expired and their value, to the extent of the rents and 
profits claimed by the plaintiff. Bat. Rev., ch. 17, sec. 262 (a).  

3. Remarks of SMITH, C. J., upon the provisions of the act of assembly in 
such cases. 

(386) ACTION to recover land, tried at Spring Term, 1879, of JONES, 
before Xeyrnour, J. 

The case states that it was conceded the plaintiff is entitled to re- 
cover the land, and the only question was whether defendant is en- 
titled to the value of certain permanent improvements made upon the 
land by him; to ascertain which he offered to prove that while in pos- 
session of the locus in quo, and under the belief that he had a good 
title, he had made such improvements, and to show their value. The 
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evidence was excluded, and defendant excepted. The facts appear in the 
opinion. Verdict for plaintiff, judgment, appeal by defendant. 

Messrs. H. R. Bryan, A. G. Hubbard, W .  E. Clarke and F.  M. Sim- 
mons for plaintiff. 

Messrs. Green & Stevenson for defendant. (387) 

SMITH, C. J. The tract of land described in the complaint was, in 
1842, conveyed by James Merritt, the owner, to his son John Merritt, in 
trust for another son, Francis Merritt, for life, remainder to his wife 
Deborah for life or widowhood, and with a further limitation over at 
her death or marriage to the children of Francis then living. John 
Merritt, the trustee, died intestate, leaving children, who, with the 
said Deborah, are the plaintiffs in this action. The life-tenant, Francis, 
who is also dead, in his lifetime conveyed his estate to one John Cox, 
and after his death his administrator, under proceedings in the Probate 
Court and with license therefor, sold and conveyed the land to the de- 
fendant Edward Scott. The object of the suit is to recover the land 
for the use of said Deborah, and damages for its detention since the 
death of Francis Merritt. 

No issue as to title is made, and in the inquiry before the jury as to 
the damages, the defendant offered to show in support of the defense 
set up in his answer, that valuable improvements had been made on the 
lands both by himself and the preceding occupant, in the erection of use- 
ful buildings, and by ditching, fencing and manuring, whereby the 
value of the land had been greatly enhanced. The evidence, on objection 
from plaintiff, was excluded, and the exception to this ruling of the 
Court is the only point presented in the appeal. 

Under instructions, the jury assessed the damages from 18, August, 
1873, which we suppose to be the date of the determination of the first 
life estate, at the rate of one hundred dollars per annum. Whether these 
improvements, or any of them, were made during the years for which 
the defendant is charged for rent, does not appear. 

We think i t  clear that improvements of any kind put upon land by 
a life-tenant during his occupancy, constitute no charge upon 
the land when it  passes to the remainderman. He is entitled to (388) 
the property in its improved st+te, without deduction for its 
increased value by reason of good management, or the erection of build- 
ings by the life-tenant, for the obvious reason that the latter is im- 
proving his own property and for his own present benefit. This prop- 
osition is too plain to need the citation of authority. 

For subsequent rents and uses he is entitled to have the amount re- 
duced by those improvements. Suppose, while holding over, the de- 
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fendant had, by such improvements as in the answer are alleged to have 
been made, rendered the land more valuable, as i t  comes to the remainder- 
man, would it  not be reasonable he should pay a smaller rent than if 
nothing of the kind had been done? So, i f  no repairs had been made 
and the buildings had gone to decay, and by mismanagement and bad 
cultivation the farm had been abused abd its value impaired, a full 
and larger rent might justly be required of the tenant. 

The evidence of such improvements as were made by the defendant 
after his estate expired, and he became chargeable with rent, ought to 
have been admitted and considered by the jury in measuring the value 
of the rent, and in mitigation of damages. The evidence was com- 
petent for this purpose only, and not, in case the improvements were 
worth more than the rents, to constitute a counter-claim for the excess. 

The rule is thus stated by Mr. Tyler: "The defendant should be al- 
lowed the value of his improve~ments made in good faith, to the extent 
of the rents and profits claimed, and this is the view of the subject which 
is supported by the authorities." Tyler on Eject., 849. 

Referring to the action for mesne profits which might be brought 
after a recovery in ejectment, RUFFIN, C. J., uses this language: "The 

jury can make fair allowance out of the rents, and to their extent, 
(389) for permanent improvements honestly made by the defendant, 

and actually enjoyed by the plaintiff, taking into consideration 
all the circumstances." Dowd v. Faucett, 15 N. C., 92. 

Thus far  the jury should have been allowed to hear and consider 
the evidence, in assessing the sum ~vhich the defendant should pay for 
the use of the premises, for i t  is quite apparent the improvements were 
made in good faith and will inure to the plaintiff's benefit. 

As a counter-claim, and to charge the land therewith when the estate 
in remainder is vested in Deborah, the evidence is totally inadmissible 
under the act of 8 February, 1872. Bat. Rev., Chap. 17, Sec. 262 (a) ,  
and the sections following. The act is not applicable to a case like this, 
but to independent and adversary claims of title, and was intended to 
introduce a just and reasonable rule in regard to them. 

The owner of land who recovers it has no just claim to anything but 
the land itself and a fair compensation for being kept out of possession; 
and if it has been enhanced in value by improvements made under the 
belief that he was the owner, tho increased value he 'ought not to take 
without some compensation to the other. This obvious equity is es- 
tablished by tlie act. But to enjoy its benefits, a party, after judgment, 
must file his petition and ask to he allowed for his permanent improve- 
ments, "over and above the value of the use afid occupation of such 
land." 

I f  the Court is satisfied of the probable truth of the allegation; and 
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the case is one to which the statute applies, and this must be prelimin- 
arily determined, i t  may suspend execution and cause a jury to be im- 
paneled "to assess the damages of the plaintiff and the allowance to the 
defendant" for his permanent improvements, "over and above the value 
of the use and occupation of the land." 

This course has not been pursued, and the evidence is offered in the 
trial without any previous application to the Judge, or his as- # 

sent being obtained. But, waiving the informality, we are not (390) 
prepared to say the Judge was in error in  disallowing the evi- 
dence for the purpose of establishing a counter-claim for the excess. 
The defendant is entitled to have his claim for improvements made 
since the expiration of his own estate considered by the jury in estimat- 
ing the value of the rents, under appropriate instructions from the Court 
in  relation thereto. For  this error in  wholly rejecting the evidence, 
there must be a 

Venire de novo. 

Cited: Dunn v .  Engby, 88 N. C., 94; Condry v. Cheshire, Ib., 378; 
Barker v. Owen, 93 N.  C., 202; Justice v. Bnxter, Id., 410; R. R. v. 
iVcCaski11, 9 8  N.  C., 535; Hallyburton v. Xlagle, 132 N.  C., 959; Pwkon 
v. Kelly, 149 N .  C., 285; Whitfield v. Boyd, 158 N. C., 453; Gann v. 
spencer, 167 N. C., 432. 

THOMAS J. MERONEY v. JOHN L. WRIGHT. 

Landlord a?%d Tenant-Leme-Rent. 

A summary proceeding in ejectment under the landlord and tenant act begun 
during the lessee's term can not be maintained where the contract of 
lease contained no condition, the breach of which would authorize a 
reentry by the lessor. The mere failure to pay rent upon "a lease at 
. . . . . .dollars a year, payable monthly," does not warrant such reentry. 

PROCEEDING under the Landlord and Tenant Act, tried on appeal at  
Spring Term, 1879, of ROWAN, before Sch~nclc, J .  

Upon the facts set out in  the opinion, the Court below intimated 
that the plaintiff could not recover, and he thereupon took a nonsuit 
and appealed. 

Messrs. J .  41. 4fcCorkle and W. 13. Baile?y for plaintiff. 
No counsel in  this Court for the defendant. 

DILLARD, J. This was a summary action in ejectment, be- (391) 
gun in ae Justice's Court on 1 January, 1878, and appealed thence! 
to the Superior Court. 

On the trial in the Superior Court, the plaintiff proved by himself 
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that he acquired the land in controversy in September, 1877, and that 
in a short time thereafter the defendant, then in possession and claim- 
ing under one McEntyre, agreed to hold of him and pay him -- dol- 
lars a year for rent, payable monthly, and rested his case. Thereupon 
his Honor intimated that the lease had not expired before the suit was 
instituted, and there being no testimony of any condition or stipulation . on which it  was determinable short of a year, the plaintiff could not 
recover, and in  deference to this opinion the plaintiff took a nonsuit 
and appealed. 

A lease for years is a contract for the enjoyment -of one's land by 
another, at  an agreed rent, payable at the end of the year, or monthly, 
or otherwise as may be agreed on, for a certain determinate period of 
time; and the contract made vests an interest in the term immediately 
and on entry by the lessee it  vests in him the possession. The tenant 
then has an estate, and may maintain ejectment or trespass quare 
clausurn against his landlord or 'any other person who unlawfully and 
against his consent enters on the premises. 

When a tenancy is thus created, the term will expire by the affluxion 
of the definite time agreed on for its duration, or if i t  be such as to be 
construed a tenancy from year to year, it can only end by a notice 
to quit according to the act of Assembly on that subject, and if not 
ended in one of these ways, it can be determined short of the specified 
duration only by some act done or omitted by which, according to the 
stipulations of the lease, the estate of the lessee ceases. 

The statute under which this action was instituted. recognizes the 
u 

duration of a term of years and the modes of its termination as above 
described, and in so many words confers jurisdiction on a Justice of the 

Peace over the subject of land in only two cases: 1. 'Whenever 
(392) a tenant in possession of real estate holds after his term has ex- 

pired. 2. When the tenant, lessee, or other person under him, 
has done or omitted any act by which, according to the stipulation of 
the lease, his estate has ceased. Bat. Rev., Chap. 64, Sec. 19. 

Under the case made by the plaintiff, on his own oath, the lease was 
made in September, 1877, "at -- dollars a year," and-taking its com- 
mencement to be from the day of the contract, its duration, if cdn- 
strued to be a lease for a year, would extend to a corresponding day in 
1878 ; or if construed to be a lease from year to year, it would continue 
until put an end to at the end of the current year by a six months' 
notice to quit. And so, in either view of the lease between these parties, 
the suit was instituted before the term had expired, and the action could 
not be maintained, as intimated by his Honor, unless, in the language of 
the statute, some act was done or omitted by which, according to the 
stipulation of the lease, the estate of the lessee was made to cease. 
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The contract, as deposed to by the plaintiff, contained no stipulation 
as to any act done or omitted which authorized a re-entry by,the lessor, 
or itself limited, and put an end to the term. I t  was a lease at -- dol- 
lars a year, payable monthly, and at  most, in legal effect, that only 
referred to the mode and time of payment, and did not'make the lease 
cease or enable the plaintiff to make it cease. If the lease had been 
upon a rent agreed on and payable at the end of a year, confessedly, 
the lease would not have been expired when the suit was brought, and 
there is no difference in the stipulation to pay monthly, except that the 
rent by the contract was payable in instalments, and at the end of each 
month, instead of altogether and at  one time. 

There is no reason in the nature of the thing why a refusal to pay the 
rent demanded to plaintiff should work any other liability than rests 
on any debtor on his failure or refusal to pay his creditor. 
The plaintiff, on the refusal, had the right to have action against (393) 
the defendant and coerce the payments toties quoties they were 
not paid, and that is all that the contract established by him imports. 

To maintain this action for the recovery of the land on the mere 
refusal to pay a monthly instalment, the contract of lease should have 
contained the stipulations provided for in the statute .under which the 
summary proceeding was begun. Not the failure to pay any month's in- 
stalment should have the effect to put an end to the estate or term, and 
the plaintiff not stipulating for any proviso or condition in the lease 
whereby the estate of the tenant was to cease, the Court was not author- 
ized to adjudge the cesser of defendant's term. 4 Kent, 106; and Arch. 
Land. and Tenant, 161. 

We concur, therefore, in the opinion of his Honor that plaintiff's 
action was brought before the expiration of defendant's term, and that 
there was no stipulation in the lease by which his estate was made to 
cease earlier. 

Affirmed. 

Cited: Meroney v. Wright, 84 N. C., 337; flhmon.+ v. Ja~man, 
122 N. C., 198; Product Go. v. Dunn, 142 N. C., 473. 

JORDAN HILL and others v. DANIEL OVERTON and another. 

Action Tor Land-Adverse PossessZon-Burnt Records-Grant, 
Presumption, of. 

1. Where in an action to recover land the plaintiff showed title out of the 
State by a thirty years' possession, and, without producing any paper 
title, relied upon section 8, chapter 14, of Battle's Revisal, concerning 
"burnt records": It was held, that this statute did not make it neces- 

279 
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sary for the plaintiff to show a seven years' adverse possession in 
addition to the thirty years to entitle him to recover. 

2. In such case the lapse of seven years' adverse possession concurrently 
with the thirty years necessary to raise the presumption of a grant, 
is sufficient. 

(394) 
APPEAL at Spring Term, 1878, of HERTSORD, from Henry, J. 

This action was brought against David Overton and John Hall to 
recover possession of a tract of land. The case states: The plaintiffs 
claimed as heirs of their mother, I t  appeared from the evidence that 
since said land went out of the possession of plaintiffs ancestor, i t  was 
divided into two distinct tracts, and that the defendants went into pos- 
session of their respective tracts at  different times and under deeds 
from different grantors, and that they claimed no interest each in the 
other's part. Thereupon, the Court held that the action could not be 
maintained against the defendants jointly, but that two separate actions 
should have been brought. Upon this intimation the plaintiffs took a 
nonsuit as to Overton, and appealed. 

The plaintiffs then proceeded with the case against Hall, and intro- 
duced evidence tending to &ow possession under known and visible 
boundaries by the plaintiffs' ancestor and those under whom she claimed 
for a period of time su@cient to take the title out of the State, when 
the Court held that as the plaintiffs introduced no paper title, but relied 
upon Sec. 8, Ch. 14, Battle's Revisal, they must show such possession 
for seven years, in addition to the time necessary to show title out of 
the State; and thereupon the plaintiffs took a nonsuit as to Hall, and 
appealed. 

Messrs. Gilliam & Gatling f ~ r  plaintiffs. 
No counsel in this Court for defendants. 

DILLARD, J. The case shown on the transcript sent up to this Court 
is that plaintiffs having introduced evidence tending to prove 

(395) possession in their ancestor and those under wham they claimed 
for a period of time sufficient to take the title out of the State, 

his Honor held that, as they showed no paper title, but relied on Sec- 
tion 8, Chapter 14, of Battle's Revisal, they must show an adverse pos- 
session for seven years in addition to the time necessary to afford a 
presumption of a grant. 

I t  is well settled in this State that in, an action undel: the general 
law to recover land upon the title, the claimant, having shown a grant 
by presumption from a long possession under different tenants, fixed 
by judicial decision at thirty years, must go on, in order to perfect 
his right, and show an adverse possession for seven years with color 
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of title, barring all remedy of the supposed grantee and others; or de- 
rive a title by presumption of all necessary mesne conveyances on a 
twenty 'years' possession without color. Seawell v. Bunch, 51 N.  C., 
195; Taylor v. Gooch, 48 X. C., 467. 

This proof the plaintiffs were obliged to make by producing in evi- 
dence a deed under which the adverse possession for seven years was 
had, but the seven years was not required to be a time additional to 
the thirty years on which the presumption of a grant from the State 
would arise, but might be a part of the thirty years. Proof of pos- 
session for thirty years and more, during which the State by her agents 
failed to interfere, barred her; and proof of adverse possession for 
seven years under color of title barred the presumed grantee, and any 
and all persons free from disability. 

This point of the sufficiency of a seven years' adverse possession as 
part of the thirty years on which presumption of title out of the State 
arises, is not an open one in this State. I n  Davh  v. McArthur, 78 N. C., 
357, the facts were that plaintiff's ancestor and those under whom he 
claimed bad had adverse~possession for thirty-three years, and during 
the last nine years of the time the plaintiff's ancester was in possession 
under a deed; and this Court held that the title was out of the State 
by presumption, and on the nine years' possession, part of the 
thirty-three, by the ancestor of the plaintiff, if vested in him (396) 
and became a pe~rfect title by foree of the statute of limitatians. 

Clearly, therefore, the lapse of seven years of adverse possession 
concurrently with the thirty years necessary to raise a presumption of 
title out of the State, was a sufficient title under our aenerallaw on .., 
which successfully to maintain or defend an action for the recovery of 
real property. 

I t  is said, however, in the case of appeal, that the plaintiffs relied, on 
the trial. on Sec. 8. Ch. 14. Battle's Revisal. which is entitled "Burnt 
and lost records and other papers," and which, in substance, provides 
that every person in possession of land, claiming and using i t  as his 
own for the space of seven years under known boundaries, the title 
being out of the State, shall be deemed to have been lawfully possessed 
under color of title of such estate as has been claimed bv him during his - 
possession, although he may exhibit no deed. 

The question is, does this statute alter the case and make i t  necessary, 
after proving title out of the State on a thirty years' possession in 
the different tenants, to show the seven years' possession spoken of in 
addition to the thirty years! We think not. The statute referred to 
was passed to relieve parties against the destruction of their title papers 
by fire or otherwise, and to facilitate them in the maintenance of actions 
respecting their lands Accordingly, the title being proved out of the 
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State by grant, actual or presumed, the statute gives to a possession for 
seven years under claim of right without color the same efficacy in  
constituting a good title under the statute of limitations, as the like 
possession with color of title has under the law where there has been 
no destruction by fire. 

I f  the ruling of his Honor be correct, then a party unable to produce 
his color of title by the accident of fire has to prove a sew= years' 

possession in addition to the thirty years, -which presumes the 
(397) title out of the State; whereas, a party able to show forth in 

evidence his color of title may perfect his title by a possession 
inside of the thirty years. I t  seems to us such a result was not intended, 
and that the words of the section do not require such a construction, 
and we therefore hold that his Honor was in  error in his ruling on 
this point. 

The action was brought against Overton as well as Hall, and on 
the trial his Honor intimated that the same could not be'maintained 
against the two jointly, and upon this intimation the plaintiffs, as the 
transcript recites, took a nonsuit, by which we understand was'meant 
that they entered a nol. pros. as to Overton. Thus understanding the 
record, the appeal brings up no question for our review as to Overton, 
and we don ot, therefore, express any opinions as to the power of 
joinder of the two defendants in the action. I n  our opinion, his Honor 
erred on the trial as to Hall, in  ruling a seven years' possession to be 
necessary in  the plaintiffs, or those they represent, i n  addition to the 
time required for the presumption of a grant before they can recover. 

Error. 

Cited: ffmnt v. Burgwyn, 84 N. C., 565; Bank v. Stewart, 93 N. C., 
403; Pearson v. Simmons, 98 N. C., 283; Bryan v. Spivey, 109 N. C., 
67; Weeks v. McPhaiZ, 128 N. C., 136. 

JESSE YATES v. ROBERT YATES and wife. ' 

Action, to Recover Land-Estoppel-Former Action-ParoZ Evidence. 

1. Whenever the record of a trial in a former action is pleaded as an estoppel 
in a subsequent action, and such record fails to disclose the precise 
points on which the first action was decided, it is competent to the 
party pleading it to aver the identity of the point or question on 
which the decision was had and to support it by proof; and the same, 

(398) i f  proved, is equally conclusive as if the same matter appeared of 
record. 

2. In such casq averments and parol proof may be resorted to in support 
of a record whenever the verdict and judgment are vague, with this 
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limitation only, that  it  should be such as  to show the question of fact 
decided in the first action and its materiality, with such precision a s  
to indicate clearly that  it was material and must have been passed 
on by the jury. 

2. In  an action to recover land, where the defendant pleaded as an estoppel 
the verdict and judgment in  a former action wherein the plaintiff 
sought to recover of the defendant the possession of the land in ques- 
tion and claimed title under a deed to him from Y., which defendant 
assai'led as  a forgery, and the jury found against the plaintiff's right 
of possession: Helcl, that  the question of the validity of the deed was, 
in  a legal sense, of the substance of the issue, and the verdict of the 
jury was the same thing as  deciding adversely to title in the plaintiff, 
and that  the plaintiff was thereby estopped. 

ACTION to recover land, tried at Spring Term, 1879, of WILPES, 
before Schenck, J. 

The case was tried upon the pleadings, the nature of which is em- 
bodied in the opinion. Judgment for the defendants, appeal by plain- 
tiff. 

Messrs. G. N. Folk and D. G. Fowle for plaintiff. 
No counsel in this Court for defendants. 

DILLARD, J. I n  this action the plaintiff seeks to recover land on a 
claim of ~wnership and title in himself, and the defendants depend on 
two grounds: 

1st. They deny title in the plaintiff and aver title in themselves; 
and 2d, they show forth, by way of special plea as an estoppel, that 
the plaintiff, before the institution of the present action, had a suit 
against them to recover the possession of the same land, which was de- 
fended on the denial of the right of possession in the plaintiff and on 
the averment of title in themselves, and that on the trial the 
plaintiff, as part of his claim of title, introduced in evidence a (399) 
deed to him from one John Yates, under which he claimed title, 
which defendants assailed as a forgery and inoperative to pass any 
right of possession to plaintiff, and an issue or point was then raised 
as to the validity of said deed; that on the trial of the issue to the 
jury as to the right of possession both sides adduced proof as to the 
execution and validity of said deed on which the issue turned, and in 
response the jury returned a verdict negativing the alleged right of 
the plaintiff to the possession; and besides these facts, on the record 
of the former action made part of the plea, identity of parties and 
subject-matter of action and sameness of issue or point in contest is 
averred in the plea; and it is alleged that plaintiff now has no other 
qround on which he claims title than under the said deed of John 
~ a t e s ,  which was assailed and found against by the jury in the former 
action. 

283 
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The plaintiff demurred to this special defense of the defendants, 
on the ground that i t  does not appear from the record of the former 
action, made part of the plea, that any issue was made and passed on 
as to whether said deed from John Pates was a forgery or not, and that 
on the pleadings alleging a right of possession in the plaintiff and 
denial thereof, together with a title in  the defendants, nothing did 
or could appear on said record by way of issue as to the ealidity of 
said deed except by way of argument. 

On the hearing of the demurrer, his Honor held that i t  appeared from 
the record, vouched in the plea, that the defendants admitted. possession 
and put their defense solely on their own title, and a verdict being 
rendered in favor of defendants, his Honor adjudged that the demur- 
rer be sustained, and that defendants go kithout day and recover 
costs, and from this judgment the appeal is taken. 
1. The question for our determination raised by the demurrer is, 

whether in law the facts contained in the record of the first action 
and the averments in the plea of the point on which that action 

(400) was decided, and if the identity thereof, as well as of the parties 
and subjectmatter'of the action, with the same matters 'in the 

present action, do or do not conclude and estop the plaintiff from hav- 
ing and maintaining this action. 

A verdict and judgment directly upon the pbint in issue is as a plea, 
a bar, or as evidence, conclusive upon the same matter directly in ques- 
tion in another suit, not extending to any matter coming collatwally or 
incidentally in question, or inferred by way of argument. Duchess 
of Kingston's case, 2 Smith's Leading Cases, 424. 

This became a rule, and is enforced in the Courts upon the idea that 
when a point or question is once litigated and decided by a verdict and 
judgment, it was justice to the parties and good policy that the same 
should not again be drawn iuto contest in  a subsequent suit between 
the same parties. And to give effect and application to t_he principle, the 
rules of pleading required it to be availed of by plea of the judgment 
as a bar, or estoppel, or as evidence on the general issue. And anciently, 
under the system of pleading conducive to the end of ascertaining and 
preserving in a permanent form the material issues and the adjudication 
thereof, i t  was held that the record should not estop, unless it showed 
on its face that the very point sought to be kept from a second conte~st 
was dis>inctly presented by an issue and expressly found by a jury. 

A system of pleading more general and loose having been adopted 
and allowed at this day, but little of the ancient certainty of allegation 
and denial is now required; and hence it  is difficult, if not impossible, 
to ascertain the subject-matter of a controversy and the precise points 
made and decided by a mere inspection of the record, as formerly; and 
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therefore it grew to be the rule that it was not necessary that the 
record should show definitely the precise point or question upon which 
the right of a plaintiff to recover, or the validity of a defense 
depended, but only that the same matter might, have been litigated (401) 
and decided, and that extrinsic evidence might be admitted to 
define what the question was, its materiality, and its decision by the 
jury. Young  v. Black, 7 Cranch, 565;  Packet Co. v. Sickles, 24 How., 
333 ; Wood v. Jackson, 8 Wend., 9 ; Eastman v. Cooper, 15 Pick., 276 ; 
1 Greenl. Ev., See. 531. 

The rule of the admissibility of parol testimony in support of the 
plea of estoppel to show what was the material point, and its decision 
in a former 'action, generally prevails at this day; and although not 
expressly sanctioned and adopted, i t  has never been repudiated by our 
Courts, On tLe contrary, in an action for detinue for slaves on the 
plea of non  d e t k e t ,  the record showed a verdict for defendant, and on 
a subsequent action being brought by and against the same par& and 
for the same negroes, the plea of former verdict and judgment was inter- 
posed as an estoppel, with averment and proof of the identity of the 
cause of action, parties and title, as a ground of recovery in each action. 
This Court, though deciding the case against the plea, held that the 
question of the.admissibility of proof, that the same point had been in- 
sisted upon and passed upon on the first trial, was an unsettled question, 
and they did not go into it, but dismissed the point with the remark 
that if the record can be aided by averments and parol evidence, it 
could only be when the issue and verdict were such as to indicate that 
the alleged issue and decision in the first action must have been directly 
in question, and the verdict rendered on the same, and no other ground. 
Long v. Baugas, 24 N. C., 290. 

I n  Falb v. Gam,ble, 66 N. C., 465, the action was to recover land, 
the plaintiff and defendant both claiming under one Morrow, and the 
defendant pleaded as an estoppel the record of a former recovery by 
him against Morrow, in a suit wherein the point on which the case 
turned was as to the infancy of Morrow at the making of the 
deed to Gamble, and whilst the record did not show the point (402) 
on which the first case was decided, evidence was received to show 
i t  was the same point as in the seeond one; and this Court, on the ap- 
peal, laid no stress on the competency or incompetency of the parol proof 
in aid of the record as to the point decided, but decided the case on the 
ground that Falls was not a privy of record to Morrow, and therefore 
was not affected by the estoppel. 

The point appears to be an open one in this State, but i t  is believed 
that the prevailing doctrine is that whenever the record of the first 
trial fails to disclose the precise point on which i t  was decided, it is 
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competent to the party pleading it as an estoppel to aver the identity of 
the point or question on which the decision was had, and to support it 
by proof; and the same, if proved, is equally conclusive as if the same 
matter appeared of record. Such was the rule in New York as to the 
admissibility of averments and proof in aid of a record pleaded as au 
estoppd when the case of Long v. Baugas, supra, was before this Court, 
and it  is the recognized rule by many decisions in that State. Bert v. 
Sternburg, 4 Cowen, 559; Doty v. Brown, 4 Comst., 71; Lawrence v. 
Hunt, 10 Wend., 89; Gardner v. Buckbea, 3 Cowen, 120; and many 
cases cited in Hare and Wallace's note to Duchess of Kingston's case, 
2 Smith's Leading Cases, 87+. It is also received as legitimate generally 
in the States of the American Union, as cited in notes of Hare and 
Wallace to Duchess of Kingston's case, supra. I n  the United States 
Courts, in the case of Miles v. Caldwell, 2 Wall., 36, i t  was decided that 
where the issue in the former trial relied on as an estoppel is so vague 
on the record as not to show precisely what questions of fact were be- 
fore the jury, and necessarily passed on by them, parol proof might be 
given to show them; and the principle of that case has been approved 
in Burora City v. Wed, 7 Wall., 72 and in many other decisions of that 
Court. 

From these authorities i t  seems to us that averment and parol 
(403) proof may be resorted to in support of a record whenever the 

verdict and judgment are vague, with this limitation only, that 
i t  should be such as to show the question of fact decided in the first 
action, and its materiality, with such precision as to indicate clearly, 
as expressed in Long v. Baugas, supra, that it was material and must 
have been passed on by the jury. 

This conclusion at which we have arrived is not in conflict with 
Rogers v. RatcZif, 48 N .  C.' 225, to which our attention was called, or 
any other case in our Reports, as we understand it. I n  that case, the 
pleas were general issue and Ziberum tenementum to the first action of 
trespass, and the finding of the jury was general, and on the plea of the 
record it  did not indicate the point or.plea on which the case turned, 
and the plea in the second action of the record being as a bar or a strict 
estoppel and no averments made in aid, i t  was held of course as not 
concluding from maintaining the second action. How it would have 
been if the plea of estoppel had set forth the record and averred that 
the first trial was on evidence adduced under the plea of liberum tene- 
mentum, does not appear, but most likely in harmony with the rule 
generally prevailing, as shown above. 

2. I t  being thus seen that a verdict and judgment upon a matter in 
issue are of themselves conclusive as a bar when the identity of the issue 
is apparent on the record, or that the same may become equally con- 
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clusive on averment of the issue actually tried and found by the jury, it 
remains to consider and determine the nature and kind of issue on which 
the first action between these parties was tried. 

The plaintiff, on inspection of the record, sought to recover the pos- 
session and the defendants, in answer, admitted possession and averred 
iitle in themselves, and thereby in legal effect it was a controversy on 
the title as carrying the incident of the right of possession, and such 
being the precise point on which the first action depended, the 
deed of John Yates to the plaintiff was a material and necessary (404) 
element and constituent of title, without which he could not have 
a right of possession as against the defendants; and the validity of the 
same .being assailed, it became in a legal sense of the substance of the 
issue. The jury having, on the issue put to them, negatived the right 
of possession in the plaintiff, i t  was the same thing as deciding adversely 
to title in the plaintiff, and so it probably became res adjudicata, as his 
Honor regarded i t  in the Court below. But if under the particular 
form of the issue as to the right of possession the verdict be regarded 
as indefinite and not pointing out the ground on which the jury pro- 
ceeded, still, as we have seen, i t  was admissible to make averment of the 
point investigated and passed upon; and in this case the defendant did 
that thing. 

The plaintiff having demurred to the special defense set up by de- 
fendants, instead of taking issue on the a~erment of separate facts 
therein contained, in legal effect, admits not only the record of the 
facts, but all the allegations of the plea as to identity of the points in 
actual contest with those controverted in the present action, and as to a 
claim of the right of possession under the assailed deed of John Yates 
and no other, ~recisely as in the former action, and on the basis of the 
truth of these facts it seems to us that the' defense set up was in law as 
sufficient to bar the action of the plaintiff as if on a traverse they had 
been found true by a jury. 

Affirmed. 

Cited: Crump 21. Thomas. 85 N. C., 275; Davis v. Higgins, 87 N.  C.. 
300; Bryan v. MaZloy, 90 N.  C., 513; Anderson 2;. Rainey, 100 N.  C., 
338 ; McEZwee v. Blackwell, 101 N .  C., 196 ; Bickett v. Nmh, Id., 583 ; 
Harrison v. Hoff, 102 N. C., 128; Blackwell v. DkbbrelZ, 103 N. C., 275; 
Baker v. Garris, 108 N.  C., 228 ; Jones v. Beaman, 117 N .  C., 263; Lum- 
ber Co. v. Lumber Co., 140 N .  C., 442; Person v. Roberts, 159 N. C., 
173; I n  re Lloyd, 161 N.  C., 560 ;,Clothing Co. v. Hay,  163 N .  C., 499 ; 
Whitaker v. Garren, 167 N.  C., 662. 
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(405) STEPHEN HENLEY v. J. C. WILSON and others. 

Color of Title-Description of Land-Judge's Charge-Trespass on Land- 
Plaintiff Contributing to Enhance In jury.  

1. When on the trial below the court charged tha t  a will devising "all my 
lands on both sides of Haw River, in  Chatham County, and all the 
mills and appurtenances and improvements thereto, said property 
being known as  the McClennahan Mills," was color of title, provided 
the jury found that  the tract of land was well known throughout the 
county by the name used in the will, and i t s  metes and bounds were 
all ascertained, visible and known, and that  the  plaintiff and those 
under whom he claims have been i n  actual adverse possession, etc.; 
Held, not to be error. 

2. Held further, that  in such case, the qualification in the charge "pro- 
vided the jury find that  the tract of land was well known throughout 
the  county by the name used in the will," was unnecessary. 

3. In  an action for damages for trespass upoa land, the fact that  the 
plaintiff contributed to enhance the injury occasioned by the wrongful 
act  of the defendant does not ertcuse the defendant, although it may 
go in mitigation of damages. 

ACTION for damages for trespass on land, tried at  Fall Terni, 1878, 
of CHATHAM, before Kerr, J .  

The facts are stated in the opinion. Judgment for plaintiff, appeal 
by defendant. See same case, 77 N. C., 216. 

Messm. John Manning and J .  B. Zatchdor for plaintiff. 
Messm. J. 31. Moring and B. S. Parker for defendants. 

ASHE, J. The plaintiff and defendants both claim title to the land in 
dispute from H. J. Stone. The.plaintiff, in support of his title, offercd 

in evidence the following deeds: A deed from H. J. Stono to 
(406) one McClennahan, bearing date 9 November, 1848 ; a deed from 

St6ne to plaintiff, dated 19 March, 1877; and a deed from Mc- 
Clennahan to Mary Taylor, dated 24 May, 1852 ; and introduced in evi- 
dence thc last will and testament of Mary Taylor, in which was a devise 
to W. P. Taylor and John W. Taylor, as follows: "I give to my son 
William P. Taylor and my grandson John W. Taylor, to them and 
their heirs, all my land on both sides of Haw River, in Chatham County, 
and all the mills and appurtenances and improvements belonging thereto, 
said property bcing known as the McClennahan Mills"; and mesne 
conveyances from W. P. and J. W. Taylor down to the plaintiff. 

The plaintiff then offered evidence showing that Mrs. Mary Taylor 
and McClennahan both died in the year 1859 ; that tlie tract of land in 
controversy was known throughout the county as the "McClennahan 
Mills tract"; that its metes and bounds were well known and visible; 
that the plaintiff and those under whom he claimed had been in the 
adverse possession of the same from the 9th of November, 1848, until 
the institution of this action; and oflered proof as to the damages. 

288 
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The defendants insisted that the deed from MoClennahan to Mrs. 
Mary Taylor, and the devise in her will to W. P. and J. W. Taylor, 
were too indefinite to operate as color of title, and asked his Honor so 
to charge. They then introduced evidence to show that there were 
certain sluices making across the island below the dams of the plaintiff, 
and that the plaintiff, by damming these sluices, had contributed to 
his o m  injury. His Honor refused to give the instruction, and the 
defendants excepted. 

The Court then charged the jury that supposing the deed from Mc- 
Clennahan to Mary Taylor was too indefinite in the boundaries, still the 
devise in the will of Mary Taylor was color of title, provided that they 
should find that the tract of land was well known throughout the 
county by the name used in the will, and its metes and bounds (407) 
were all ascertained, visible and known, and that the plaintiff and 
those under whom he claims had been in the actual adverse possession of 
the tract of land up to these boundaries for seven years from the death 
of Mary Taylor, excluding the time from 20 May, 1861, to 1 January, 
1870. 

The Court further charged the jury that the doctrine of contributory 
negligence did not apply to this case. 

Of the several issues submitted to the jury, only the fifth, seventh and 
eighth are material to our inquiry in the view we take of the case; for 
the only question for our consideration are, whether the will of Mrs. 
Taylor is color of title, and whether the doctrine of contributory negli- 
gence applies to the case. [The issues alluded to are, 5: "Has Henly 
and those under whom he claims been in continuous adverse possession, 
by known metes and bounds, of the land in dispute under color of title, 
seven years next preceding 25 July, 1876?" Ans. : "We find they have 
been." 7. "Did the defendants trespass upon the plaintiff's land?" 
Ans.: ('We find that they did." 8. "If so, what is the damage?" 
Ans. : "One Penny."] 

We think there was no error in the instructions given by his Honor, 
('that the will of Mary Taylor was color of title," with the qualifica- 
tions superadded. The jury did not respond to this instruction in so 
many words, but they did respond affirmatively to the fifth issue, which 
was intended to cover the instruction by finding that the plaintiff, and 
those under whom he claims, had been in the continuous adverse pos- 
session, by known metes and bounds, of the land in dispute u n d e r  color 
of t i t l e  for seven years next preceding 25 July, 1876. And when they 
found the plaint'lff held u n d e r  color of t i t le ,  under the instructions of 
the Court, it was equivalent to finding, that the land was well known by 
the name used in the will; and when they also found that its metes and 
bounds were all ascertained, visible and known, the qualifications 
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(408) in the charge were fully met. That there was no error in the 
instructions given to the jury upon this point, we refer to the 

case of Smith v. Low, 24 N. C., 457, where the question was, whether 
the description of the land levied upon as "the home place," "the Lynn 
place," "the Leonard Greeson place," was sufficient. The Court held it 
was, and Chief Justice RUFFIN, who delivered the opinion, said: "The 
name of a place, like that of a man, may and does serve to identify it to 
the apprehension of more persons than a description by coterminous 
lands and watercourses, and with equal certainty. For  example, (Mount 
Vernon, the late residence of General Washington,' is better known by 
tbat name than by a description of it, as situate on the Potomac River 
and adjoining the lands of A, B and C. Frequently, indeed, the name 
of a place by which i t  is well known to those who know it a t  all over- 
rules a further and mistaken description." To the same effect is Sim- 
mons v. Sprudl,  56 N. C., 9. See, also, Moses v. Peak, 48 N. C., 520; 
Proctor v. Pool, 15 N.  C., 370; Ritter v. Barreit, 20 N.  C., 266, and 
Kitchen v. Herring, 42 N.  C., 190. 

The charge of his Honor, we .think, would not have been erroneous 
if it had entirely omitted the qualification, "provided they should find 
that the tract of land was well known throughout the county by the 
name used in the will." The description then would have been all my 
land on both sides of Haw River, and all the mills, appurtenances and 
improvements belonging thereto; and as it does not appear from the will, 
or other source, that Mary Taylor had any other land on Haw River, 
and there was a mill situate on this tract, and it had known and visible 
boundaries, the description would have been sufficiently definite to iden- 
tify the land. A11 m y  land on both sides of Haw River is as definite 
as my house and lot in  the town of . . . . . . . . ; or "the land on which I 
live"; or the land of which A died seized and possessed, which no 

doubt would be good. Carson v. Ray/, 52 N.  C., 609. But the 
(409) further description in the will of the mills being thereon, and 

the metes and bounds being known arid visible, make the descrip- 
tion more definite, and in fact 'amounting to a certainty. 

As to the exception to the ruling of his Honor upon the instruction 
asked as to the contributory injury: I f  the plaintiff, by damming the 
sluices, increased the flow of water upon the wheels of his mill, and 
thereby contributed to enhance the injury occasioned by the wrongful 
act of the defendants, it could not excuse them for their trespass upon 
the plaintiff's land, though i t  might go in  mitigation of ,damages. There 
is 

No Error. 

Cited: Thornburg v. Masten, 88 N. C., 295; Euliss v. McAdams, 
108 N. C., 511, 512; Hardy v. Qalloway, 111 N. C., 524; Pate v. Lum- 
ber Co., 165 N. C., 187. 290 
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State, etc., ex rel. JOHN C. SCARBOROUGH v. JAMES L. ROBINSON and . 
JOHN M. MORING. 

Act of Assembly-Signatures of Speakers-Judicial Power. 

1. The signatures of the presiding officers, by Art. 11, Sec. 23, of the Con- 
stitution, must be affixed to an act of legislation during the session of 
the general assembly, and are necessary to its completeness and 
efficacy. 

2. The judicial power can not be exercised in aid of an unfinished and 
inoperative act, so left upon the final adjournment, any more than in 
obstructing legislative action. 

MANDAMUS, heard a t  June Special Term, 1879, of WAKE, before 
Eure, J .  

The service of summons in this case was accepted by the defendants, 
and the complaint alleges substantially that on 27 February, 
1879, a bill to be entitled an act to revise and consolidate the. (410) 
public school lam was introduced in the House of Representatives 
of the General Assembly of North Carolina, then in  session, and on that 
day passed its first reading; and on 6 March, 1879, it passed its second 
reading by a vote taken by yeas and nays, as appears from the House 
Journal, and on the next day (7th) it passed its third reading, the vote 
being by yeas and nays, as appears by the Journal, and on the same, day 
i t  was ordered to be engrossed and sent to the Senate for concurrence. 
I t  was accordingly engrossed, transmitted to the Senate, and passed its 
first reading in that body on the 8 March, 1879 ; its second reading on 
the l l th ,  and its third reading on the 12th) the vote being taken by the 
yeas and nays, as appears from the Senate Journal. The bill was 
duly enrolled and so reported by the Committee on Enrolled Bills to 
each I-Iouse, and was announced before adjournment as having been duly 
ratified, as appears from the Journals of the two houses, and on 15 
Xarch) 1879, was transmitted to the office of the Secretary of State, when 
i t  was discovered that i t  had not been signed by the presiding officers, 
and that the Secretary of State, for that reason, refused to receive and 
receipt for said bill as an  original of one of the laws of the State. 
That the Legislature adjourned on 14 March, 1879, and through mis- 
take or inadvertence neither of 'the presiding officers of said houses 
signed it as required by law, and have not since signed the same. That 
defendant Robinson was then and is now President of the Senate, and 
defendant Moring was then and is now Speaker of the House, and the 
relator Scarborough is the Superintendent of Public Instruction, and a 
tax-payer of the State, interested in the due execution of the laws, espe- 
cially in those relating to the public schools, and has requested the de- 
fendants to sign said bill, which request has been refused. Wherefore, 



I N  THE SUPREME COURT. 

the plaintiff demands judgment that a mandamus issue to defend- 
(411) ants commanding them to sign the said act, to the end that' it 

may be authenticated, and for such other and further relief as the 
case may require. 

The defendants answer and say substantially that they admit the facts 
set out, as hereinafter qualified and explained or denied. That it does 
not appear from the House Journal that the bill passed its first read- 
ing on 27 February, but defendants suppose it did, as i t  was introduced 
and placed upon the Calendar on that day, and that the facts in refer- 
ence to its alleged passage are as follows: After its passage through the 
House and its second reading in the Senate, the House, on 12 March, 
1879, sent a message to the Senate requesting the return of a bill (nearly 
identical with the one annexe~d to the complaint) ; which was complied 
with; and, thereafter, on same day, the Senate received a message from 
the House transmitting the bill to revise and consolidate the public 
school law, which had been recalled by that body for correction. That 
the bill thus returned was materially changed and was not the bill which 
had passed its first and second reading in the Senate, the change being, 
as defendants are informed and believe, in Section 26, line 5, of the 
engrossed bill, substituting the word "may" for "shall," which amend- 
ment was made after the passage of the bill upon its second reading 
in the Senate, without a vote of either House; and after such alteration 
the bill was not returned to the House for concurrence, but put upon 
its third reading as returned from the House. That i t  does not appear 
by the House Journal that the bill was announced as duly ratified, and 
that it is true they have not signed it, and the failure to do so was not 
from design, but defendants say that at the time of adjournment they 
had no knowledge or information of the facts set out above. And for 
a further defense, they say that the bill did not pass its three several 
readings in the Senate as required by law and the usage of legislative 

bodies, and that the Legislature adjourned on 14 March, 1879, 
(412) and they are advised and believe they are not by law required 

and ought not to sign said bill, and ask to be discharged with 
their reasonable costs. 

By agreement of the parties, the Court found the facts from the 
evidence adduced (the Journals and Clerks of the General Assembly) 
and they are, in brief, as follows: The bill was regularly introduced 
and passed its several readings on three several days, on second and 
third readings by yeas and nays in the House. I t  was engrossed and 
sent to the Senate, and passed its first and second readings, the yeas 
and nays being recorded on the second reading. I t  was recalled by 
the House for correction, and then returned to the Senate, where the 
returned bill passed its third reading by yeas and nays. I t  does not 



N. C.] ' J U N E  TERM, 1879. 

appear that any correction was made. That i t  was duly enrolled, 
delivered to the Committee on Enrolled Bills, who endorsed that it 
was properly enrolled, and it  was then carried to the Speakers and laid 
before them with other bills for their signatures, and then to the Senate 
and House on the morning of adjournment with a number of other 
bills, and announced in both houses as enrolled and ratified. After ad- 
journment, it was taken by the Enrolling Clerk to the Secretary of 
State and left with him. On the following day it was discovered that 
neither of the Speakers had signed it, and the Secretary of State re- 
fused to receive and receipt for i t  as a law. Thereupon, the Court held 
that a writ of mandamus issue as prayed for, and the defendants ap- 
maled. 

There was also a similar proceeding asking that the Secretary of 
State be required to receive the bill as one of the laws of the State, 
which the Court refused, but the facts therein are substantially the same 
as the above, and the two cases were argued together, and the decision 
of this Court covers the question raised. 

Messrs. Walter Clark, Lewis & Strong, and W .  H.  Pace for (413) 
plaintiff. 

Messrs. John Manning, Reade, Busbee & Busbee and Gilliam & Gat- 
ling for defendants. 

(415) 
SMITH, C. J. The complaint alleges, and the facts are so found 

on the trial in the Court below, that a bill relating to public schools and 
designated as '(House Bill No. . . . .," was introduced into the House of 
Representatives at the late session of the General Assembly, with amend- 
ments, was read three times in that body and in the Senate, and was 
passed and declared ratified in each house, as directed by the Constitu- 
tion. From some cause; however, it failed to receive the attesting 
signatures of the presiding oficers of the two houses, which was not dis- 
covered until after the final adjournment. The proof of the~se facts 
is furnished by the Journals, except the ratification by the House, which 
rests upon the mem?ry and oral testimony of the Reading Clerk. 

The object of the action is to obtain the exercise of the coercive pow- 
ers of the Court in compelling those officers to affix their respective 
official signatures to the bill, and thus to remove all doubt as to the 
sufficiency and efficacy of the enactment. 

The argument before us was mainly directed to the question whether 
an act of the General Assembly clothed with the prescribed forms of 
law and placed in the keeping of the proper depositary, as such, can be 
impeached and its operation avoided by evidence derived from the 
Journals or from other extraneous sources, that the_ direction of the 



I N  THE SUPREME COURT. 

Constitution were disregarded or not observed in  its progress and pas- 
sage through the two houses; and if this can be done, as a corollary or 
consequence, if the examination shows that all constitutional provisions 
have been strictly pursued up to and including the announcement of 

ratification, will not the Court interpose and require the presid- 
(416) ing officers to perform the omitted and mere ministerial act of 

authenticating the enactment with their signatures, and thus per- 
fect in  form what is already effective in substance. 

The discussions of the primary questions upon the solution of which 
the other is supposed to be dependent, has been full, able and exhaustive; 
and tbe numerous cases decided in the Courts of different States before 
which the point was presented, brought to our attention through the 
industry and reseaych of counsel, are by no means harmonious and 
consistent. I f  it were necessary in determining the present application 
to pass upon the competency of such impeaching evidence, we should be 
reluctant to assent to a proposition which leaves the existence and 
validity of a statute to depend upon the uncertain results of an inquiry 
made in  each particular case, whether the provisions of the Constitution 
directing the mode of legislative proceedings have been followed in the 
action of the two houses in passing a bill through its different stages of 
progress, when by the very act of authentication they declare that all 
these provisions have been observed. I f  such an inquiry may be entered 
on (and i t  must be collaterally if at all, since there is no direct method 
of assailing and annulling a statute upon that ground), no lapse of time, 
no continuous and indefinite recognition of the force and acquiescence 
in its operation, and no non-interference by succeeding Legislatures, 
would bar the inquiry or give stability and repose to the law itself; 
consequences so serious and far-reaching can not be hazarded except 
upon the clearest convictions of the soundness of the principle from 
which they flow, and the competency and duty of the Court so to de- 
clare. 

I n  most of the cases to which we have been referred in which the 
competency of such evidence is maintained, the Court pressed by the 
force of the objeEtion avoid the consequences of its admission by hold- 
ing that the requirements and restraints put upon the  mode of legisla- 

tive action, are only directory, and if disregarded do not affect 
(417) the validity of the act done. This is but another method of 

reaching the same result. For why should an inquiry be prose- 
cuted to ascertain a fact which if disclosed by the Journal is to have 
no effect ? 

The distinction between the cases in which the judicial power will 
. declare an act of the Legislature void, and in which it will not, is 
forcibly pointed out in the case of the R. R. CO. v. Governor, 23 Mo., 
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353, by SCOTT, J., thus: "While the power of the Courts to declare a 
law unconstitutional is admitted on all hands as being necessary to pre- 
serve the Gonstitution from violation, yet such power -is claimed and 
exercised in relation to laws which on their face show that the consti- 
tutional limits have been transcended.'' " * "If the Legislature 
exceeds its powers in the enactment of a law, the Courts being sworn 
to support the Constitution, must judge that law by the standard of the 
Constitution and declare its validity. Rut the question whethey a law 
on its face violates the Constitution is very different from that growing 
out of the non-compliance with the forms required to be observed in its 
enactment. I n  the one case a power is exercised not delegated or which 
is prohibited, and the question of the validity of the law is determined 
fronl the language of it. I n  the other, the law is not in its terms con- 
trary to the Constitution; on its face it is regular, but resort is had to 
something behind the law itself in order to ascertain whether the Gen- 
eral Assembly in making the law was governed by the rules prescribed 
for its action by the Constitution." 

The question is thoroughly investigated and discussed in Pangborn v. 
Young, 32 N.  J. Law, 29, which is followed by the Supreme Court of 
Nevada in Nevada v. Swift, 10 Nev., 176, and all the authorities col- 
lected and reviewed. The Chief Justice thus announces the conclusion 
of the Court in the former case: "My general conclusion, then, is that 
both upon the grounds of public policy and upon the ancient 
and well-settled rules of law, the copy of a bill attested in the (418) 
manner above mentioned and filed in the oEce of the Secretary 
of State, is the conclusiz~e proof of the enactment and contents of a 
statute of this State, and that such attested copy can not be co~ztradkted 
by the legislative journals or in any other manner." And ELMER, J., 
concurring says: "I am clearly of the opinion that we can not look 
behind the law as it is signed and deposited among the public archives. 
I t  has thus become a record which can not be contradicted." The ' 

Supreme Court of Nevada, after full examination of cases on each side 
of the question, sum up the result in the following words: "From this 
discussion it appears that the decided weight of authority, as well as 
every consideration of expediency, is opposed to the doctrine that this 
or any Court, for the purpose of informing itself of the existence or 
terms of a law, can look behind the enrolled act, certified by those 

, officers who are charged by the Constitution with the duty of certifying, 
and therefore, of course, with the duty of deciding what laws have been 
enacted," 

I f  such force and effect are given to an enrolled bill bearing the 
impress of legislative sanction, and with the prescribed authentication 
of its proper oEcers, deposited for safe keeping as prescribed by law, 
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this authentication must be by the authority of the Legislature itself, 
which can neither be coerced nor controlled by the judicial power. 

But the determination of the question is not necessary to a. decision 
of the present application. I n  our opinion, the signatures of the pre- 
siding officers of the two houses under and by force of the words used 
i n  our Constitution, are an essential pre-requisite to the existence of the 
statute-the finishing and perfecting act of legislation-and must be 
affixed during the session of the General Assembly. An enrolled bill is 
not that considered and adopted by the concurring action of the two 
houses, but is a substituted copy transcribed to take the place of the 

original, and becomes the final expression of the legislative will. 
(419) I t s  accuracy is secured by the examination, comparison and re- 

port of a committee in each house, and then each house ratifies 
that i t  accepts and adopts the enrolled bill as the embodiment of its own 
action and the correct exuression of its will. Ratification is the act of 
the house, and its presiding officer, in  attesting the same, acts on behalf 
of and by its authority. This is a necessary safeguard against fraud 
in  the insertion of new matter, or the omission or change of existing 
provisions in the bill, not to be lost sight of or surrendered. Each body 
gives its direct and positive sanction to the enrolled bill as its act, when 
its presiding officer signs; and he is but its agent acting in its stead 
when he does so. I n  other words, this is the consummation of legislative 
action, which is incomplete and inoperative without it. But the Consti- 
tution, in express terms, makes the attestation imperative and essential. 
I t  declares "that all bills and resolutions of a legislative nature shall 
be read three times in each house before they pass into laws; and shall 
be signed by the presiding officers of both houses." Art. 11, Sec. 23. 
Some criticism was made in the argument as to the proper construction 
of the clause produced by a semicolon which disjoins the first from the 
last paragraph. And it was insisted for the relator that while the 
three several readings were essential conditions of valid and effective 
action, the other provision for the signature is not, and is directory 
merely. We do not concur in  this rendering of the Constitution. The 
mandate is imperative and unequivocal in both particulars; and i n  the 
old Constitution of 1776, which contains a clause substantially similar, 
the paragraphs are separated by a comma only. The obvious import of 
the entire section is to declare what is needful to an act of legislation 
(not all that is needful to i t) ,  and should be read as if the words + 

"before they pass into laws," were the qualification of the concluding 
sentence also. This is the fair  and reasonable interpretation of the 

section. and such must be the effect. The construotion derives 
(480) support from the very nature and effect of the act of attestation 

itself, which, as we have seen is to identify and impress the en- 
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rolled bill with the direct and distinct recognition and sanction of the 
body itself, of which the officer is but the official organ through whom 
its will is made known. I t  would seem that the ratification should be 
subscribed and attested in  the presence of the house, and most certainly 
i t  can not be done after the close of the session, a t  the discretion or 
pleasure of the officer. 

"The signing of an enrolled bill by the Speaker or President," says 
an  eminent writer, ('is an official act which can only be done when the 
house over which he presides is in session, and a quorum is present 
therein for the transaction of business." Gushing's Law and Practice 
in  Legislative Assemblies, Sec. 2374. The proposition, though not fully 
sustained by the Journal of the House of Representatives of the Con- 
gress of the United States, referred to, is nevertheless entitled to great 
weight as conveying the opinion of the author, so well versed in  the 
rules and principles of parliamentary law. 

We proceed to notice the objections to this view of the subject, made 
and strenuously pressed on behalf of the relator upon our attention: 

1. I t  is said that the legislative will, when clearly expressed, should 
not be defeated by the refusal OF failure of its officers to annex their 
formal and official certificate of a fact abundantly proved by the Jour- 
nals and other evidence. 

The objection rests upon the fallacious idea that the legislative will, 
when i t  can be ascertained from the concurring action of the constit- 
uent parts of the General Assembly, is effectual and must be enforced 
without regard to its manner of action. This would be to set aside all 
constitutional restraints, since that will could be determined as well 
from a single reading of the bill and vote upon it, as from the ('three 
several readings prescribed." SO, after the full concurrence in 
the two houses upon any particular measure, i t  would be need- (421) 
less to have an enrollment, ratification, or attestation, because 
the intention embodied in the bill is manifest without them. This 
would open the door and expose legislation to fraudulent practices easy 
of accomplishment and difficult of detection. The history of legislation 
shows that these apprehensions are not groundless. To obviate them, 
the Constitutjon prescribes certain rules to be observed in  the work of 
legislation and a definite method of making its final action authori- 
tatively and conclusively known for which the judiciary is not allowed 
to substitute another, however reasonable and convenient it may seem 
to be. We can only know and enforce the will of t h e  Legislature when 
conveyed through the prescribed forms and with the verifications im- 
posed by the controlling fundamental law, which is equally binding 
upon both departments of the governments. An analogy may be found 
in the law relating to the execution of wills: An attorney, under instruc- 
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tions, prepares an instrument in writing to be executed as a will, and 
clearly expressing the intended testamentary disposition of his (testa- 
tor's) estate. I t  is read over by him and subscribed in the presence 

' of several witnesses. I s  the writing sufficient to convey property? Cer- 
tainly not. And why not, since the intention is manifest from the very 
act of execution, and nothing can make i t  more so? It is ineffectual b& 
cause the law requires it to be signed by him in the presence of at least 
two witnesses, and attested by them as such in  his presence, and this 
has not been done. The attestation of the witnesses is as necessary to the 
operation of the instrument as a will, as are the recognition and sub- 
scription of the party himself. No other proof from witnesses who 
were present and know the fact will supply the want of attestation. The 
purpose of the law is to prevent fraud and imposition, and to identify 

the paper and the words i t  contains as the act of the testator. 
(422) For  similar reasons, certain forms are prescribed in  regulating 

legislative proceedings, and for the full and final verification 
of what is done, which can no more be dispensed with than the essential 
pre-requisites of a testamentary writing. I t  is through the observance 
of these, and in  this way only, that the individual will in  the one case, 
and the collective will in the other, can be legally and conclusively made 
known and rendered effectual. 

2. The next objection is, that if the validity of a statute depends upon 
the signatures of the presiding officers, they may, by withholding their 
names, defeat legislation; and thus is vested in each one a vetoing power, 
which, under our system, is denied to the Executive even. 

I t  is -true the act of signing is ministerial in  the sense that the duty 
is absolute, and its performance under the authority of the body a 
positive obligation. And so is every act of a legislative assembly which 
must be carried into effect by its presiding officer in  a form of a precept 
or otherwise. Indeed, his official conduct is regulated and controlled, 
in the absence of a higher authority, by rules of its own making, which 
he and others must alike obey. I f  the Speaker, chosen by the mem- 
bers of the House, under the Constitution, Article 11, Section 18, be- 
comes incapacitated or refuses to discharge the necessary functions of 
his office and execute its lawful orders, the power undoubtedly resides 
in  the body to enforce its authority by the permanent or temporary 
substitution of another, who can and will perform them. I n  other 
words, the House possesses the inherent ability and right to enforce its 
authority and maintain its' essential prerogatives and the use of the 
means necessary thereto. "The presiding officer," says the author al- 
ready quoted, "being freely elected by the members by reason of the 
confidence which they have in  him, is removable a t  their pleasure in  
the same manner wheneyer he becomes permanently unable by reason 
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of sickness or otherwise to discharge the duties of his place and 
does not resign; or whenever he has in any manner or for' any (423) 
cause forfeited or lost the confidence upon the strength of which 
he was elected." Sec. 299. I n  reference to the presiding officer of the 
Senate, who is not a member of that body and not elected by the Sen- 
ators. the same author adds: T h e  ~ o w e i  to choose one of their o m  
members a temporary presiding officer in case of the absence or other 
disability of the officer designated, though expressly given in most cases, 
is a necessary incident to a parliamentary assembly in  this country, 
and would be considered as given unless withheld; and upon such 
temporary presiding officer the assembly may confer what authority they 
please." Sec. 308. I t  seems equally necessary that the same power 
should be exercised in case of a persistent and-wilful refusal as of an 
inability to act. But if this were otherwise, and the only redress for 
such official misconduct and dereliction of duty is to be found in the 
process of impeachment, it would not disturb the soundness of the prin- 
ciple. There are moral obligations resting upon conscience only in- 
capable of enforcement by the legitimate exercise of judicial power, 
and the Court is not a t  liberty to resort to unusual and arbitrary 
methods to overcome a pressing exigency supposed to exist and ac- 
complish some desired end, and thus invade the jurisdiction of another 
co-ordinate department. I f  the law makes no provision for such an 
emergency, i t  is because i t  will not assume that an officer will wantonly 
disregard a plain mandate of the Constitution which he has sworn to 
support; and if he should, that the mischiefs of a judicial interference 
for correction will outweigh the evil consequences of the wrongful act 
or omission. Referring to the question of interference with legislation, 
THURMAN, J., delivering the opinion in Niller v. The State, 3 Ohio 
State, 476, uses this language, which is applicable to the point: "If i t  
be said, as was said in the argument, that this 'leaves the assembIy 
at liberty to disregard the Constitution, the answer is obvious (424) 
that a disposition to disregard it is no more to be imputed to the 
legislative than to the judicial department of the government, and 
ought not to be imputed to either." The same remark may be applied 
with equal propriety to their presiding officers. 

3. I t  is further insisted that affixing the official signatures to a bill 
that has passed is a duty strictly ministerial, and falls under the coercive 
judicial authority, as in the case of Cotton v. Ellis, 52 N. C., 545. The 
cases are not parallel, and they differ in that the duty required of the 
Governor was not only ministerial and direct, but involved his own in- 
dividual and independent action ; while that demanded of the others 
must be performed under the supervision and control of a body which, 
by adjournment, and until i t  may re-assemble, is incapable of exercis- 
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ing that supervisory control. I f  the General Assembly were in session, 
each house is competent to take such action as is necessary to secure 
the legal authentication of its act, and the interposed authority of the 
Court might produce a conflict of jurisdiction; and if not admissible 
then, why should it  be invoked after an adjournment? Can i t  be in- 
ferred from the fact that the signature was not given nor required that 
the Assembly intended to do what was then done? And how is this in- 
tent to be judicially arrived at and upon what evidence determined ? In- 
superable difficulties are presented in the prosecution of such an in- 
quiry with a view to any remedial action, and the Court will not enter 
upon it. But the failure to enact a useful law, not very uncommon in 
the hnrry and confusion incident to the closing days of a session, from 
the omission of something material to its validity, is not an irremedial 
evil. I t  is but a postponement to another session, and the intervening 
space may be shortened, if the public interests require, by an executive 
call for an earlier meeting. 

I n  this connection, another aspect of the case may be considered, dis- 
tinguishing between the consequences of legislative and judicial action. 

A judgment is binding between parties and privies, and can be 
(425) impeached only by a direct proceeding at the instance of one or 

more of them, aimed at reformation or correction. The correc- 
tion of injurious legislation in  which representatively every citizen is a 
party, is left to a succeeding Legislature, and the remedy is ample and 
unrestricted. Only such rights and interests as have .meanwhile vested 
under the law are protected from its power and placed beyond its reach. 

Our attention was called to the argument of plaintiff's counsel to an 
expression found in the opinion in G a t l i n  v .  T w h o r o ,  78 N. C., 119, 
in  which RODMAN, J., says: "If i t  appeared from the act itself, or 
affirmatively appeared from the Journals of the Legislature, which 
would have been competent evidence, that notice of the intended appli- 
cation for the act ( p r i v a t e ) ,  which the Constitution requires, had not 
been given, w e  should problxbly hold t h e  act void." Yet in this very 
case it was admitted that no such notice had been given, and hence 
there could be no issue and no controversy about the fact, and the ad- 
mission was held insufficient to warrant the Court in declaring the act 
void for the defect. The remark of the able Judge was a dic tum merely, . 
in no manner necessary in the determination of thecause; and if not an 
inadvertence, is clearly repugnant to what is declared by the Chief 
Justice in B r o d n a x  v. Groom,  64 N.  C., 244: "We do not think it  neces- 
sary," say the Court, "to enter into the question whether this is a local 
public act or a mere private act, in regard to which thirty days' notice 
of the application must be given; for taking it  to be a mere private act, 
we are of opinion that the rat i f icat ion certified h y  the  Lieutenant-Gov- 

I 
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enror and the iYpeaker of the House of Representatives makes i t  a 
matter o f  record which can not be impeached before the Courts in a 
collateral way." Lord Coke says, ('A record, until reversed, importeth 
verity." 

The Constitution declares that the legislative, executive and 
supreme judicial powers of the government ought to be forever (426) 
separate and distinct from each other. Art. I, Sec. 8. And if 
the nature and effect of an enroIled bill, duly certified and deposited in ' 

the proper office, be such as we have attributed to it, it unavoidably fol- 
lows that the compulsory order demanded in the .action would be an 
iuterference with the legitimate exercise of the law-making power and 
an obstruction to the harmonious working of the '(separate and distinct" 
co-ordinate departments of the government, and must consequently be 
denied. 

We can not undertake to examine all the numerous references made 
in the argument without extending the opinion to an unreasonable 
length, and shall notice such of the cases as seem mainly t? be relied 
on by the plaintiff and bear most directly on the point under considera- 
tion. 

I n  Speer v. Plank Road Co., 22 Penn. St., 376, the validity of a 
statute under which the defendant derived its corporate existence was 
calIed in  question, because it  lacked the signatures of the Speakers, 
though it  had regularly passed both houses of the Legislature, been ap- 
proved by the  overn nor, and enrolled in the proper office. The statute 
was held to be valid, and the Court say: "There is nothing in the Con- 
stitution'requiring the signatures of the presiding officers of the two 
houses to be annexed to a bill preparatory to its becoming a law. Neither 
is there any general statute to this effect. Each branch of the Legisla- 
ture, by its own rules, has adopted this as a safe and convenient method 
of signifying to the Governor what bills are ready for his approval or 
rejection, and for this purpose the practice is one of great utility, serv- 
ing as it  does to guard against mistake or imposition; but the signatures 
are no part of the law-making power, and their non-observance detracts 
nothing from the force of the enactment." The case simply decides 
that rules prescribed by a parliamentary body for the regulation of its 
own proceedings have not the force of a constitutional com- 
mand to avoid the results of its final action, and hence it  can (427) 
have no application. 

I n  People v. Bowen, 30 Barb., 24, a bill had been passed by the Gen- 
eral Assembly of New York and sent to the Governor, who approved and 
signed the bill three days after its final adjournment. It was insisted 
that under the Constitution, which contains a clause similar to that in 
the Constitution of the United States, the approval must be given dur- 



I N  THE SUPREME COURT. [81 

ing the session, and that the act was therefore inoperative. The Court 
held the approval to be sufficient, and sustained the law, declaring the 
power of approval and of rejection vested in  the Governor to be "not 
a legislative but an executive revisdry act, implying in  its exercise, time, 
examination and judgment." Whatever weight may be due to this con- 
struction (and i t  is a t  variance with the practice under the similar 
clause in  the Constitution of the United States, as is admitted in  the 
opinion,) it is not pertinent to the present inquiry, and may be dis- 
missed without further comment, 

I n  Commissioners v. Higginbothnm, 17 Kan., 62, the defendant 
brought his action to recover the value of certain bonds issued by the 
county of Leavenworth to the Union Pacific Railroad Company, under 
an act, the validity of which was contested in the defense on the ground 
that the signature of the presiding officer of the Senate was wanting. 
The Court overruled the objection, and say: "It (the bill) contains a 
certificate and signature of the Secretary of the Senate, showing that the 
bill passedothe Senate, the certificates and signatures of the Speaker and 
Chief Clerk of the House, showing that i t  passed the House, and in- 
ferentially that it passed the Senate; and the signature and approval 
of the Governor, which inferentially shows that i t  passed both houses. 
The bill has been published as a law by the Secretary of State, both in a 
newspaper and in the statute book (Laws of 1865). I t  has subseqeutly 

been recognized as a law by the Legislature, and the Governor 
(428) (Laws of 1866), and also by the Courts (7 Kan., 479, 576) ; and, 

indeed, i t  has generally been recognized to be as much , a  law as 
any other law on the statute book; and the qeustion that i t  was not duly 
passed or signed has never been raised until recently, although it has 
been on the statute book for over eleven years. We think the mere 
failure of the President of the Senate to do his duty can not have the 
effect to invalidate the law." I t  is true in the discussion, it is said that 
the signatures of the presiding officers are ('only portions of the many 
evidences of the due passage and validity of the bill," and that a bill 
may in  some instances "be valid although the signature of one of the 
presiding officers may be omitted," yet assent to the correctness of these 
general propositions is not necessary to sustain .the decision. Beside the 
reasons so forcibly stated, it may be that the Governor's approval, which 
can alone be given to a measure which has regularly passed both houses 
of the Assembly, and its therefore a determination of that fact, is suffi- 
cient evidence of the action of that body, even without the concurring 
certificate of one of the officers. However this may be, the case is not 
an authority to show that a bill having neither the signature of either 
presiding officer nor any subsequent legal sanction, can 'be upheld as 
effective, or can be made complete by order of the Court. - 



N. C.] JUNE TERN, 1879. 

Our remarks have been directed to general legislation and the legal 
provisions applicable thereto. We do not mean to say there were no 
exceptions to the rule which forbids inquiry into the regularity of legis- 
lative action for the purpose of impeaching the validity of a properly 
certified, attested and enrolled bill. I t  may be that where special limited 
power to pass certain acts is cbnferred, to be exercised under conditions 
essential 'to their validity, and especially when evidence of compliance 
with those conditions is required to be entered upon the Journals, as 
provided in Article 11, Section 4, the Court may be compelled to 
look to the Journals in order to determine the: constitutionality (429) 
of the act upon the ground taken in the case from Missouri. 
(R. R. v. Governor, supra. ) Upon this we express no opinion, and leave 
the question open for determination when it may hereafter arise and 
become necessary to decide it. 

We, therefore, reiterate the announcement, made verbally heyetofore, 
of the conclusions at which we have arrived: First, the signatures of 
the President of the Senate and the Speaker of the House, by the ex- 
press command of the Constitution, must be affixed to an act of legisla- 
tion, during the session of the General Assembly, and are necessary to its 
completeness and efficacy; second, the judicial power can not be exercised 
i n  aid of an unfinished and inoperative act, so left upon the final ad- 
journment, any more than in obstructing legislative action. 

We simply advert to the frame of this action seeking in  one proceed- 
ing to enforce separate personal duties upon each defendant and prose- 
cuted by a single relator, having no peculiar separate personal interest 
in the subject-matter of controversy, instead of at the instance of the 
public, to say that we do not wish our silence to be interpreted as giving 
it  our approval. Our purpose is to settle the controversy upon its 
merits, and the form of plboceeding has not been considered. 

We, therefore, declare there is error, and that the relator is not en- 
titled to relief in the premises and the action must be dismissed. 

Action Dismissed. 

Cited: S.  v. Patterson, 98 N. C., 663; Carr v .  coke, 116 N.  C., 236, 
260; Cook v. Meares, Id., 58'7, 588, 590, 592; Range Co. v. Carver, 118 
N.  C., 339; Debnam v. Chitty, 131 N.  C., 684; Graves v. Commissioners, 
135 N .  C., 53 ; Commissioners v. Packing Co., Ib., 66. 
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(430) 
ALEXANDER OLDHAM v. F. W. ,KERCHNER. 

Measure of Damages-Burden of Proof. 

In an action for breach of contract is not delivering corn to be ground 
for defendant by the plaintiff, at the mill of the latter, the measure 
of damages is p r i m  facie, the differedce between the cost of grinding 
and the co'ntract price; and the burden is upon the defendant to prove 
all matters in reduction of such damages. 

PETITION by defendant to rehear filed at January Term, and heard 
a t  June Term, 1879, of the Supreme Court. 

Mr. D. L. Russell for plaintiff. 
Messrs. Hinsdale &? Devereum for defendant. 

ASHE, J. This is a petition to rehear this cause in  which an opinion 
-was filed by this Court at  June Term, 1878, and [s reported in 79 x. C., 
108. 

The error assigned by the petitioner in the opinion is, "that the 
Court declared and determined that in an action for breach of contract 
in  not delivering corn to be ground, the measure of the plaintiff's dam- 
ages is the difference between the costs of grinding and the contract 
price, and not the actual damages, to be made out by proof on the 
part of the plaintiff." 

The first inquiry then is, what is the measure of damages in  this 
case? 

Mr. Sedgwick, in his work on Damages, in  treating of the damages 
recoverable in personal actions upon contract, says: "The two cardinal 
principles which will be found to pervade and regulate this branch of 

our subject are: 1. That the plaintiff must show himself to have 
(431) sustained damage, or in other words, that actual compensation 

will be given for actual loss. 2. That the contract itself fur- 
nishes the measure of damages. These two rules are closely inter- 
woven with each other, and i t  is impossible to consider them altogether 
separately." 

The seeming error in the opinion of the Court results from the sepa- 
rate application of only one of these rules, when if the evidence in the 
case had justified the application of both the rules, there would have 
been found no real difference in the doctrine enunciated by the Court 
in  its opinion and that contended for by the defendant, only in the 
mode of reaching the same end, to-wit, the actual damages. The de- 
fendant insists that there mas error because the Court did not hold the 
measure of the plaintiff's damages to be the actual damage, to be made 
out by the plaintiff. The Court, as we understand the opinion, did 
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virtually hold that that was the measure of damages, but to be made 
out by the defendant; that the onus was upon him, and, and if he 
failed to adduce the proof, then the plaintiff having proved the contract, 
the breach of it by the defendant, the loss of certain profits resulting 
from the breach, and his ability and willingness to grind the whole 
amount of the corn, to pay the judgment according to the contract 
price, that the contract price was the measure of his damages, and to 
be taken prima facic, as the actual damage, unless evidence should have 
been offered in diminution of the damages; and to that end the burden 
lay upon the defendant to make the proof. 

The Court in its opinion sustained the charge of the Court below, 
viz., that the measure of damages in this case was the "difference be- e 

tween the costs of grinding and the contract price." And it was sug- 
gested by defendant's counsel "that the instructions, tliough correct, as 
far as they went, were erroneous, in that they ought to have stated 
that the actual loss sustained by the defendant's breach of contract was 
the true measure of damages; and if the plaintiff, after defendant's 
mfusal to deliver corn to be ground under the contract, did re- 
ceive from other persons employment more or less lucrative for (432) 
such part of his machinery as would have been occupied in per- 
forming his contract with the defendant, or by reasonable effort on his 
part might have received such employment, the profit that was or might 
have been thus made, must be deducted from the profit he would have 
made had defendant performed his contract, in order to ascertain the 
actual damage." Tho Court admitted that to be the correct doctrine, 
and the charge of his Honor in the Court below should have been SO 

given if there had been anything in the evidence to which such a doc- 
trine was applicable. And it held that it was incumbent on the de- 
fendant to furnish the evidence for its application. I n  this the defendant 
says there was error, and this brings us to the sole question involved in 
the case-upon whom was the burden of proof? 

If the onus was upon the plaintiff, there was error; but if i t  lay upon 
the defendant, there was no error, and the opinion of the Court must 
stand. 

We think the opinion of the court is sustained by the current of 
authorities. I n  Sedgwick on Damages, page 210, the doctrine is main- 
tained that where a party was employed as the superintendent of a rail- 
road for a specified compensation, and was dismissed without cause, he 
was held prima facie entitled to recover for the whole time, but that 
defendant might show in diminution of damages that after the plaintiff 
had been dismissed, he had engaged in other business. To the same 
effect is Costigan v. Mohawk R. R. Co., 3 Dehio, 610. And i t  has been 
held in the case of clerks, agents, laborers and domestic servants who 
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have engaged to serve for a year, or for a shorter detemcned period, 
if the person so employed is improperly dismissed before the time of 
service expires, he is entitled to recover for the whole time, unless the 
defendant on whom the burden of proof lies, can show, either that the 

plaintiff was actually engaged in other profitable service during 
(433) the time, or that such employment was offered to him and re- 

jected. 2 Green], See. 261; Shanrnon v. C o m t o c k ,  21 Wend., 
457. 

This doctrine has been held in Hendrickson v. Anderson, 50 N. C., 
846, which is the leading case in our own State upon this subjelct. 
The Court there held that "when one contracts to employ another 

O for a certain time at a specified compensation, and discharges him 
without cause before the' expiration of the time, he is in general 
bound to pay the full amount of the wages for the whole time; but 
in a suit for the stipulated compensation, as in our case, the defendant 
may show in diminution of damages, that after the plaintiff had been 
dismissed he was engaged in other lucrative business. This, however, 
must be proved by the defendant and must not be presumed. The de- 
cision in  this case has been cited and approved in Brinkley v. Swice- 
good, 65 N .  C., 626, and the same doctrine is recognized in Kecksher v. 
McCrea, 24 Wend., 305. 

These authorities, besides establishing the position that the buyden 
of proof is upon the defendant, clearly illustrate the intimate connec- 

. tion of the two rules above cited in their application to special contracts 
where specific compensation is stipulated, and the contract price is the 
guide in the assessment of damages. I n  such cases, it requires the ap- 
plication of both rules to ascertain the actual damages. The rule that 
the contract furnishes the measure of damages is subject to the other 
rule that compensation is only to be given for the actual loss. But there 
must be evidence furnishing ground for the application o,f the latter rule, 
and the burden of producing that evidence according to the authorities 
lies upon the defendant. This is the full scope and meaning of the 
opinion filed in this case by this Court at June Term, 18?8, in which 
there is no error. 

The opinion, therefore, delivered by this Court at June Term, 
(434) 1878, in this case, will stand as the decision of 'the Court. 

Petition Dismissed. 

Cited: Wil l iams v . 'Lumber  Co., 118 N.  C., 937; Mfg. Co. u. Gray, 
126 N. C., 109 ; Sprifiygs Co. v. Buggy Co., 148 N. C., 534. 
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CAROLINA CENTRAL RAILWAY COMPANY v. R. C. G.  LOVE, Guardian. 

Condemning Land to Use of Railroad Company-Duty of Commissioners. 

Under the act incorporating the Carolina Central Railway Company, and 
providing for the condemnation of land for the construction and 
operation of the road (Laws 1872-'73, Chap. 75, Secs. 9, l o ) ,  it is the 
duty of the commissioners appointed by the court, not only to ascertain 
the value, but also the quantity, of the land which it is necessary to 
appropriate; and the land owner does not waive his right to insist on 
the performance of this duty by failing to answer the allegations of 
the petitioner as to the quantity necessary. 

APPLIOATION for an  order to appoint commissioners for the purpose 
of condemning land for the use of the plaintiff company, heard on ap- 
peal at  Chambers in  Lincolnton on 11 February, 1879, before Schenck, J. ' 

Thls proceeding was begun by the service of a notice upon defendant 
that the plaintiff would apply to the Clerk of the Superior 'Court of 
Gaston County for the appointment of three commissioners to value two 
acres of land, belonging to the ward of defendant, lying on the west 
side of Catawba River and joining the right-of-way of the company, 
to be condemned for the use of the plaintiff. On return of the notice, 
the plaintiff filed its petition before the Clerk for the purposes indicated 
above, and an order was made appointing commissioners to view the 
premises and to value and condemn so much of the land as i n  
their opinion was necessary to serve the uses of the company. (435) 
And from this order the plaintiff appealed to the Judge of the 
district, who reversed the judgment of the Clerk in the words set out in 
the opinion of this Court, and the defendant appealed. 

Messrs. Himdale & Deverezcx for plaintiff. 
No counsel in  this Court for defendant. 

SMITH, C. J. The Act of 20 February, 1873, under which "The 
Carolina Central Railway Company" was incorporated and formed, 
provides in Sections 9 and 10 for the condemnation and valuation of 
lands needed in the construction and operation of the road. Laws 
1872-'73, Chap. 75. 

The former section authorizes the Clerk of the Superior Court of 
the county, wherein lands sought to be appropriated to the use of the 
road may lie, to appoint three commissioners to make such valuation, 
gives the right of appeal to the Superior Court, and directs, when the 
owner may be an infant, that notice be given to his guardian of the 
intended application. 

The required notice in the present case was given the defendant and 
the plaintiff applied by petition for the condemnation of two acres of 

307 
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the infant's land, particularly describing it  "for the effectual operation 
of said railway," and "the building of houses for servants, agents and 
persons employkd on said railway." The guardian put in no answer 
and set up no defense, and thereupon the Clerk ordered, "that R. H. 
McLeod, John B. Fite and E. B. Stone be appointed commissioners to 
view the pivemises described in the petition and to condemn and value 
so much thereof as may, in their opinion, be necessary." 

The plaintiff appealed, and the Judge at Chambers, 11 Febmary, 

~ 1879, made the following order: "It appearing to the Court, by the 
complaint filed in this case, that it is alleged that two acres of land 

were necessary to be condemned for the purpose therein men- 
(436) tioned, and that no answer is filed, nor the allegations in any- 

wise denied or put in issue, i t  is ordered that the judgment 
rendered by the Clerk below be reversed, and that he proceed further in 
the action by ordering the commissioners to lay off the said two'acres 
described in the complaint, and that they assess and report the value 
thereof, and that the commissioners give notice to the respective parties 
of their meeting, that they may be heard in the matter." From this 
order the defendant appeals to this Court. 

The decretal order we are called on to review, and which reverses 
the action of the Clerk, condemns the entire two acres specified in the 
plaintiff's application, and directs the commissioners to assess and value 
the land. 

I n  R R. V. Phillips, 78 N. C., 49, this Court was called on to look 
into and put a construction upon Section 9 of the plaintiff's charter, 
and found much difficulty in arriving at a satisfactory conclusion as to 
its operation and effect. Our embarrassment is less, as the controversy 
here is narrowed to a single point, wherein the two orders differ, to-wit : 
Shall the commissioners determine the quantity of the land needed by 
the plaintiff as well as its value, or are their functions limited to as- - 
certaining the value of the whole lot? 

I n  our opinion it is their duty to ascertain as well what portion 
of the land the company ought to have as the sum to be paid the owner 
therefor, and that the omission to answer, is not conclusive upon either. 
I t  certainly was not the intent of the act to invest the Clerk with this 
large power and deny him the right to estimate the value of the prop- 
erty to be condemned. 

I t  seems peculiarly appropriate to leave these matters to the com- 
missioners with that general supervision over their acts which is exer- 

cised by the power under whose appointment they act. It is 
(437) the right of the owner of lands which are taken for public use 

under the right of eminent domain, to restrict the public to the 
smallest quantity needed, and to have the quantity as well as the value 
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determined by impartial and competent persons. I t  might lead to great 
abuses and oppression if it were left to the discretion of the company 
to condemn what they chose. But  we are not left to reason out the 
result, for we think the intent of the General Assembly is quite manifest 
from the concluding words of Section 10, which are: "And said com- 
pany shall also have power to condemn and appropriate lands in  like 
manner for the constructing and building of lateral roads and branches, 
and for depots, shops, warehouses, buildings for servants, agents, ahd 
persow employed on said railway, not exceeding two acres for any one 
lot or station, the quantity in such case to be determined by the com- 
missioners." 

The language is explicit, that the quantity is not a settled fact, de- 
cided before the appointment of commissioners, any more than the value 
of the land, and both are committed to their judgment. The order in 
the Court below, reversing the order of the Clerk, is erroneous, and is 
itself. 

Reversed. 

Cited: R. R. v. R. R., 104 N. C., 665; Power Co. v .  Wissler, 160 
N.  C., 274. 

*ALANSON CAPEHART v. SEABOARD AND ROANOKE RAILROAD 
COMPANY. 

Common Carrier-Can not Contract Against Negligence-Limitatiolz of 
Liability. 

1. A common carrier may, by special contract founded upon valuable 
consideration, or upon notice brought to the knowledge of the owner 
of goods delivered for transportation, relieve himself from liability as 
an insurer, but he can not so limit his responsibility for loss or 
damage resulting from his faiIure to exercise ordinary care. 

2. A contract restricting the responsibility of the carrier must be reason- 
able, and not calculated to ensnare or defraud the other party. 

3. A stipulation in a bill of lading that in case any claim for damage 
should arise for the loss of articles mentioned in the receipt, while 
in tramitu or before delivery, the extent of such damage or loss shall 
be adjusted before removal from the station, and claim therefor made 
in thirty days to a "trace agent" of the carrier, is an unreasonable 
provision, which the courts will not uphold. 

APPEAL at Spring Term, 1879, of NORTHAMPTON, from Eure, J. 
This action was brought to recover damages for sixty-two bales of 

cotton, which defendant company as a common carrier had contracted 
to carry over its road from Bull Hill landing, in Northampton County, 

*SMITH, C. J.,having been of counsel, did not sit on the hearing of this case. 
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to Norfolk, Virginia, upon the allegation that the damage to the cotton 
was caused by the negligence of defendant, or its agents or servants, 
while being transported on its road. The defendant denied the allega- 
tion of negligence and that the cotton was in good order when received, 
and for a further defense relied for its exoneration upon a special eon- 

tract which was appended to the bill of lading wherein it was 
(439) stipulated among other things "that in case any claim should 

arise from any damage or loss of articles mentioned in this re- 
ceipt while in trarnitu, or before delivery, the extent of such damage or 
loss shall be adjusted in the presence of an officer of the line before the 
same be removed from the station, and such claim must be sent within 
thirty days after the damage or loss occurred, to James McCarrick, 
Trace Agent, Portsmouth, Virginia, who has au.thority to settle such 
claims." 

Issues were submitted to the jury, which, with the finding upon each, 
are as folIows: 

I. Was the cotton mentioned in the pleadings in good condition when 
delivered to defendant ? Answer. Yes. 

2. Was i t  damaged while in possession of defendant? A. Yes. 
3. Was i t  damaged by defendant's negligence or that of its agents or 

servants? A. Yes. 
4. I f  so, what was the amount of damages? A. $1,225 with interest 

thereon from February 15, 1873. 
5. I f  the cotton was damaged, was the damage patent and plain? A. 

I t  was. 
6. Was there a special contract for the transportation of said cotton, 

as is alleged in the amended answer? A. Yes. 
, 7. If so, did any consideration pass for said contract? A. Yes. 

8. Was the damage done to the cotton in whole or in part by the 
negligence of plaintiff's consignees, X. Biggs & Co., and if so, to what 
extent? A. No. 

9. Was the cotton wet and muddy when received by said consignees? 
A. Yes. 

10. Was any claim for damages made upon defendant before or at 
the time the cotton was received by said consignees? Admitted there 
was not. 

Upon the finding of the jury the plaintiff moved to set aside the 
verdict and grant hini a new trial upon several grounds of alleged 

(440) error in the rulings and instructions of the Court (not neces- 
sary to be set out), which motion was overruled; and the plain- 

tiff then moved for judgment on the verdict upon the ground that the 
special contract set up in the amended answer could only reduce the 
defendant's liability from that of a common carrier to that of a bailee 
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for hire, which motion was also refused; the plaintiff excepted, and 
judgment was rendered for defendant, from which the plaintiff ap- 
pealed. 

Messrs. W .  W .  and R. B. Peebles for plaintiff. 
Messrs. D. A. Barnes, S. J .  Wright and Gi1lia.m & Gatling for de- 

f endant. 

ASHE, J. The only question presented for our consideration in this 
case, is, did the Court below render the proper judgment upon the , 

finding of the jury? We think it did not, and that the judgment 
should have been in favor of the plaintiff. 

The jury found by their verdict the facts that-the cotton when de- 
livered to the defendant was in good order: that when delivered 
to the plaintiff's consignee i t  was-wet, muddy and damaged; that (441) 
it was damaged while in the possession of the defendant by its 
negligence or that of its agents or servants; that the damage to the 
cotton was not contributed to in any part by the negligence of the plain- 
tiff, and that the amount of damage to the cotton was twelve hundred 
and twenty-five doIIars. 

Upon the finding of these facts the plaintiff was clearly entitled to a 
verdict for the amount of the damages ascertained by the jury. The 
defendant was a common carrier and liable for all damages of goods 
entrusted to i t  for transportation, during the carriage, from whatsoever 
cause, except from the act of God or the public emmy. I t  was an 
insurer and was liable without any negligence on its part. 

But the jury also found that there was a special contract, and the 
defendant insisted, and so the Court held, that as the plaintiff did not 
comply with the conditions of the contract, i t  was exonerated from all 
liability for the damages resulting from its negligence. The right of 
a common carrier to limit or diminish his general liability by a special 
contract, has given rise to as much, if not more, discussion and con- 
trariety of opinion, than any other question of law. Most of the more 
recent cases held that common carriers may restrict their general liabil- 
ity by notice brought home to the knowledge of the owner of the goods, 
before or at  the time of the delivery to the carrier, if assented to by 
the owner. 2 Redfield on Railways, 100. And it has been held that 
the receipt of the bill of lading by the shipper or his agent with restric- 
tive stipulations annexed, is presumptive evidence of assent; though on 
this there has been a diversity of opinion, as upbn every other branch of 
this subject; some of the Courts going so far as to hold that a bill 
of lading with the receipt in large letters and the stipulations 
in small print, is an insufficient notice. However this may (442) 
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be, i t  is certainly a mode of giving notice that is not to be com- 
mended. 

The jury have found that there was a special contract, and the in- 
quiry is, what effect has that upon the general liability of the defendant 
as a common carrier? Has the plaintiff lost his right of action against 
the defendant by reason of his having failed to have the extent of the 
damage adjusted in presence of an officer of the line before removal of 
the cotton, and not presenting his claim for damages within thirty days 
as prescribed in  the "stipulations?" The leading case on this subject is 
Nav. CO. v. Bank, 6 How. (U. S.), 344, which Mr. REDFIELD in his 
valuable work on the law of railways speaks of, as giving a fair expo- 
sition of the American lam upon the subject. I n  that case, Mr. Justice 
NELSON said: "The special agreement in this case under which the 
goods were shipped, provided that they should be conveyed at the risk of 
Harnden, and that the respondents were not to be responsible to him or 
his employees in any event for loss or damages. The language is gen- 
eral and broad, and might very well comprehend every description of 
risk incident to the shipping. Rut we think it would be going further 
than the intent of the parties upon any fair and reasonable construc- 
tion of the agreement, were we to regard it as stipulating for wilful 
misconduct, gross negligence, or want of ordinary care. * * * 
Although he was allowed to exempt himself from losses arising out of 
events and accidents, against which-he was a sort of insurer, yet as he 
had undertaken to carry the goods from one place to another, he was 
deemed to have incurred the same degree of responsibility, as that which 
attaches to a private parson engaged casually in the like occupation, 
and was, therefore, bound to use ordinary care in the custody of the 
goods and their delivery." 

To the same effect is Bank v. Express Co., 93 U. S., 174, which was a 
case where the bill of lading had stipulations or conditions 

(443) attached restricting the liability of the company, among which 
was one "that the company would not be liable for any such 

loss, unless the claim therefor should be made in writing at this 
office within thirty days from the date, in a statement to which 
this receipt shall be annexed." The Court there held that an exception 
in its bill of lading that the express company is not to be liable in any 
manner or to any extent for any loss, damage or detention of its con- 
tents, or of any portion thereof, occasioned by f i~e ,  does not excuse the 
company from liability for the loss of such package by fire, if caused 
by the negligence of a railroad company, to which the former had con- 
fided a part of the duty it  had assumed. Public policy demands that 
the right of the owner to absolute security against the negligence of the 
carrier and all persons engaged in performing his duty, shall not be 
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taken away by any reservation in his receipt, or by any arrangement 
between them and the performing company. 

I n  Wyld v. Pinkford, 8 M.  & W., 443, the Court of Exchequer decided 
that the carrier, notwithstanding his notice, was bound to use ordinary 
care. I n  Bodenham v. Ben~sett, 4 Price, 31, followed and approved by 
Birkett v. Willan, 2 B. &. A., 356, i t  was decided that notices restricting 
the liability of a common carrier were only intended to exempt carriers 
from extraordinary events, and were not meant to exempt from due 
ordinary care. 

We might cite a number of cases in the Courts of different States of 
this country, establishing the principle that a common carrier can not 
by special notice or contract exempt himself from the exercise of ordi- 
nary care and prudence in the carriage of goods. I n  addition to those 
already cited, we refer to the cases of Railroad v. Bauldauff, 16 Penn. 
St. Rep., 67; Dorr v. Yav. Co., 4 Sandf., 136; Parsom v. Monteath, 13 
Barb., 353; Bingham v. Rogers, W .  & S., 495; Jones v. Voor- 
hem, 10 Ohio, 145; School District v. R. R., 102 Mass., 552; (444) 
Story on Bailments, Sec. 571. 

But we are not without authorities in our own State maintaining the 
same doctrine. This Court held in the case of Smith v. Railroad, 64 
N.  C., 235, "that although a common carrier can not by a general notice 
to such effect free itself from all liability for property by it trans- 
ported, yet by notice brought to the knowledge of the owner i t  may rea- 
sonably qualify its liability as common carrier, and in such case it will 
remain liable for want of ordinary care, i. e., negligence." And to the 
same effect is the case of Glenn v. Railroad, 63 N.  C., 510. 

From the examination of the authorities on this subject, we conclude 
that a common carrier can not by special notice brought home to the 
knowledge of the owner of goods, much less by general notice, nor by 
contract even, exonerate himself froin the duty to exercise ordinary 
care and prudence in the transportation of goods; and we deduce from 
the principles enunciated by them, the following propositions: 

1. That a common carrier, being an insurer against all losses and 
damages, except those occurring from the act of God or the public 
enemy, may by special notice brought to the knowledge of the owner of 
goods delivered for transportation, or by contract, restrict his liability 
as an insurer, where there is no negligence on his part. 

2.  That ha can not by contract even limit his responsibility for loss 
or damage resulting from his want of the due exercise of ordinary care. 

And now that railways have become so numerous, and as carriers 
have absorbed so much of that class of business which is so important 
to our increasing commerce and the more frequent intercourse of our 
people, to hold a different doctrine would lead to the abolition of 
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(445) those safeguards of life and property, which public policy de- 
mands shall be preserved and protected. 

The jury having found that there was negligence on the part of de- 
fendant, we must take that as a fact, and adhering to the principles 
established in  the cases cited, we are of the opinion that the defendant's 
liability for damages is not diminished or affected i n  any way by the 
notice or contract annexed to the bill of lading, not even by the stipula- 
tion that the damages must be adjusted before the removal of the goods 
fi-om the station and the presentation of the claim for payment within 
thirty days; for the stipulation must be reasonable; and we do not think 
i t  is reasonable to require the consignees of a carload of cotton to 
cut into the bales before they are received to ascertain whether they 
have been seriously damaged. "A contract restricting the responsibility 
of the carrier must be reasonable in  itself, and not calculated to ensnare 
or defraud the other party. A contract requiring notice of losses in  
thirty days is not reasonable." Express Co. v. Reagan, 29 Ind., 21; 
Express Co. v. Ctaperton, 44 Ala., 101; Place v. Express Co., 2 Hill, 19. 

Our conclusion is that the judgment rendered in the Court_ below was 
not warranted by the finding of the jury. Judgment must be rendered 
in this Court in  behalf of the plaintiff for the amount of damages 
assessed by the jury. 

Reversed, and judgment here. 

Cited: Whitehead v. R. R., 87 N .  C., 263; Selby v. R. R., 113 N .  C., 
594; Thomas v. R. R., 131 N. C., 591; Everett v. R. R., 138 N.  C., 70; 
Jones v. R. R., 148 N.  C., 587; Austin v. R. R., 151 N. C., 138; Winslow 
v. R. R., Ib., 254; Stringfield v. R. R., 152 hT. C., 128; Harden v. R. R., 
157 N. C., 243, 251; Mule Co. v. R. R., 160 N. C., 223; Xime v. R. R., 
Ib., 462. 

FRANKLIN DOBBIN v. RICHMOND AND DANBILLE RAILROAD 
COMPANY. 

Master and servant-Negligence of Agent-Liability of Master. 

1. Where the relation of fellow-servants or co-laborers subsists, a master 
is not responsible for an injury to one of his servants occasioned 
by the negligence of a fellow-servant engaged in the same business 
or employment. 

2. To impute the negligence of an agent to the master, he must be some- 
thing more than a mere foreman over other hands; he must have the 
entire management of the business, clothed in that respect with the 
authority of the master, to whom the laborers are put in subordination 
and to whom they owe the duty of obedience. 
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3. In an action against a railroad company for damages, where it appeared 
that the plaintiff was employed as a train hand and was injured 
while engaged in digging gravel under the direction of one L., who 
was engineer, superintendent, conductor and master of the gravel and 
material train of defendant, whose business it was to employ and dis- 
charge hands connected with the train and who had entire charge of 
this branch of the business over a section of defendant's road; I t  was 
held ,  that the plaintiff and L. were not mere fellow-servants, and that 
plaintiff was entitled to recover of the defendant for an injury sustained 
on account of the negligence of L. 

ACTION for damages, tried at  Spring Term, 1879, of ROWAN, before 
Schenck, J .  

The plaintiff alleged that he was employed by the defendant company 
as a train hand, under the control and management of one T. W. Lowrie, 
an employee and superintendent of the company, and by the direction 
of said Low~ie, he was engaged in digging gravel, when, by the negli- 
gence of defendant's employee, a bank of dirt and gravel fell in upon the 
plaintiff, whereby he was greatly injured, having his leg broken and be- 
ing permanently disabled from performing any actual work. The de- 
fendant denied the allegations of the complaint and alleged that the 
injury was caused by plaintiff's own negligence, and that its 
employees and servants on the material train under said Lowrie (447) 
were men of ordinary skill and care, and if plaintiff was injured 
by the negligence of defendant's employees, superintendent, or servants, 
the defendant is in no way responsible therefor. 

The facts set out in the statement of the case are substantially em- 
bodied i n  the opinion delivered by Mr. Justice ASHE, and upon them 
the Court below held that the plaintiff could not recover on the ground 
that Lowrie was a mere fellow-servant of the plaintiff. Upon this inti- 
mation the plaintiff submitted to a judgment of nonsuit and appealed. 
And it was agreed if this Court should reverse the decision below, no 
final judgment is to be given, but only judgment setting aside the non- 
suit. 

Mr. W .  H. Bailey for plaintiff. 
Mr. J. M. McCorkle for defendant. 

ASIIE, J. This is an action brought by the plaintiff against the de- 
fendant to recover damages for an injury to his person resulting from 
the negligence of the defendant. The defendant in the answer denied 
the allegation of the complaint, and for a further defense insisted 
that if the plaintiff was injured by the negligence of defendant's em- 
ployees, superintendent or servants, the defendant was not responsible 
for the injury received. 

The case was submitted to a jury for trial, and the evidence pro- 
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duced disclosed the facts that the plaintiff was employed as a train hand 
and laborer, and at the time of the injury was engaged in digging gravel 
under the direction of one T. W. Lowrie. and that said Lowrie wks 
engineer, superintendent, conductor and master of the gravel and ma- 
terial train of the defendant, whose business it  was to employ and dis- 

charge hands connected with the business for which the gravel 
(448) train was used; also, that he had entire charge of this branch 

of business on his section of the railroad, known as that of dig- 
ging gravel, putting the same upon the track, digging ditches and re- 
pairing the same, and also repairing culverts, etc. 

After hearing this evidence, his Honor expressed the opinion that the 
plaintiff could not recover, admitting that he was injured by the negli- 
gence of said Lowrie, for the reason as he alleged that Lowrie was a mere 
fellow-servant of the plaintiff. 

Who is a fellow-servant within the meaning of the law appertaining 
to this subject, is a diffioult question, one that h'as never been decided in 
this State. And so far  as we have been able to find, no definition of the 
relation as a test applicable to all cases, has as yet been adopted by the 
Courts; and we do not think can be, so variant are the relations sub- 
sisting between master and servant, principal and agent, co-laborer and 
employee, in the various enterprises and employments, with their numer- 
ous and divers branches and departments; the cases frequently verging 
so closely on the line of demarcation between fellow-servants or 00- 
laborers and what are called "middle men," that i t  is difficult to decide 
on which side of the line they fall. Each case in the future as herato- 
fore will have to be determined by its own particular facts. 

Where the relation of fellow-servants or co-laborers is found to sub- 
sist, i t  is well established by the English as well as American authori- 
ties, and is conceded in the argument of this case, that the master is 
not responsible for an injury to one of his servants occasioned by the 
negligence of a fellow-servant engaged in the same business or employ- 
ment. This principle has been so universally recognized by the Courts, 
that it may be regarded as a general rule of law. And the reason of the 
rule is, that where one engages to serve, he undertakes, as between him 

and his master, to run all the ordinary risks of the service, which 
(449) includes the risk of the negligence of his fellow-servants, acting 

in the discharge of his duty as servant of the common master, 
and engaged in the: same common employment. But he does not under- 
take to incur the risks that may result from the negligence of the master, 
or such person to whom he may choose to delegate his authority in that 
branch or department of business in which he is engaged. To impute 
the negligence of such an agent to the master, he mast be more than a 
mere foreman to oversee batch of hands, direct their work under the 
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supervision of the master. see that they perform their duty, and in case 
of dereliction, report them. R e  must have entire management of the 
business, such as the right to employ hands and discharge them, and 
direct their labor, and purchase material, etc. He  must be an agent 
clothed in this respect with the authority of the master, to whom the 
laborers are put in subordination, and to whom they owe the duty of 
obedience. Suth an agent is what is known as a "middle man," who, as 
well as the laborer, is the servant of the master, and although he may 
work with the laborer in furthering the common business of the master, 
he is yet not a "fellow-servant" in the sense of that term as used by the 
Courts, because he represents the master in his authority to direct, con- 
trol and manage the business. To such an agency, the maxim of "qui 
facit per alium" applies. His acts are the acts of the master; his duties 
the duties of the master; and his neglects and omissions, the neglects and 
onlissions of the master. 

We think this principle clearly deducible from the more recent and 
most approved adjudications on this subject. 

I n  the case of Laming  v. R. R., 49 N. Y., 529, it was held that where 
the business is of such a nature that i t  is necessarily committed to 
agents, as in the case of corporations, the principal is liable for 
the neglects and omissions of duty of one charged with the (450) 
selection of other servants, in employing and selecting such serv- 
ants, and the general conduct of the business committed to his care. 
To the same effect is FZiEe ?;. R. R., 53 N. Y., 549. 

I n  Corcoran v. Bolhrok, 59 N. Y., 520, which was the case where an 
operative had been injured by the falling of an elevator in consequence 
of a defect in the chain by which i t  was operated, the Court held that 
when the master delegates to one agent the performance of duties which 
he is bound to perform towards his employees, the agent occupies the 
place of the master, and he is deemed to be present and he is liable for 
the manner in which they are performed. 

And in Brothers v. Carter, 53 Mo., 372, where the plaintiff was in 
jured by the falling of a bridge, the superintendence of the construction 
of which had been committed to a head carpenter; it was held if the 
master deputes the superintending control of the work, with the power . 
to employ hands and purchase and remove materials, to an agent, then 
the master acts through the agent, and the agent becomes the master, the 
duties are the duties of the master, and he oan not evade the responsi- \ 

bilities which are incident and cling to them, by thus delegating to 
another. I n  such case the agent represents the master, and though in  
truth he may be and is a servant, yet in those respects he is not a co- 
servant, a co-laborer, a co-employee, in the common acceptation of the 
term. H e  is an agent and stands instead of the principal, and is not a ' 
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fellow-servant within the meaning of the rule, as applied to laborers 
or workmen. 

And again, in the case of Brickner v. R. R., 2 Lansing, 504, i t  was 
held that the corporation can not act personally. "It requires some 
person to superintend structures, to purchase and control the running 

of cars, to employ and discharge men, and provide all needful 
(451)  appliances. This can only be done by agents. When the direct- 

ors themselves personally act as such agents, they are represen- 
tatives of the corporation. They are then the executive head or master. 
Their acts are the acts of the corporation. The duties above described 
are the duties of the corporation. When these directors appoint some 
person other than themselves to superintend and perform all these execu- 
tive duties for them, then such appointee equally with themselves repre- 
sents the c~rporat ion~as master in all these respects; and though in the 
performance of these executive duties, he may be and is a servant of 
the corporation, he is not in these respects a co-servant, a co-laborer, a 
co-employee, in the common acceptation of those terms, any more than 
is a director who exercises the same authority. Though such superin- 
tendent may also labor like other co-laborers, and may be in that respect 
a co-laborer, and his negligence as such co-laborer, when acting as 
CO-laborer, may be likened to that of any other, yet when, by appoint- 
ment of the master, he exercises the duties of master-as in the employ- 
ment of servants, in the selection for adoption of the machinery, ap- 
paratus, tools, structures, appliances and means suitable and proper 
for the use of the other and subordinate servants-then his acts are 
executive acts, are the acts of a master, and then corporations are re- 
sponsible that he shall act with a reasonable degree of care for the 
safety, security and life of the other persons in their employ. These 
executive duties may also be distributed to different heads of different 
departments, so that each superintendent within his sphere may repre- 
sent the corporation as master. I n  controlling and directing structures, 
in  employing and dismissing operatives, in selecting machinery and 
tools, thus he speaks the language of a master. Then he issues their 
orders to their operatives. Then he is the mouthpiece and interpreter 
of their will. Their voice which is silent is spoken by him. H e  then 

only speaks their executive will, not the irresponsible will of a 
( 4 5 2 )  fellow-workman or co-laborer. The corporation can speak and 

act in no other way. His executive acts are their acts, his neg- 
ligence is their negligence, his control, their control. H e  has in his 
executive duty no equal. He is not, while in the performance of these 
executive duties, only the equal of the common co-laborer or so-servant. 
Harper v .  R. R., 47 Mo., 567;  Mullan v. Mail and Steamboat CO., 78 
Penn., 25. 
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We might refer to other decisions, but we think those cited establish 
the principle which governs the present case. We have examined the 
authorities cited by the counsel of the defendant and regret that several 
of them were inaccessible; but those we have been able to examine do not 
controvert, the general doctrine recognized in the cases heretofore cited, 
except the case of Sherman v. R. R., 17 N. Y., 153. But in that case 
two of the Judges did not sit, and another expressed no opinion. I n  
Davis v. R. R., 20 Mich,, 153, the cause of action was an injury sus- 
tained by a yardman of the company by the negligence of an engineer 
who was alleged to be incompetent, and it  retained him in service after 
notice of his incompetency. But the case was decided in favor of the 
defendant, because the plaintiff failed to show that the defendant had 
knowledge of the incompetency of the employee. And the case of 
Tindall v. R. R., 13 Ind., 366, was where a set of hands were at work 
for the company gravelling a part of the track. The same hands 
loaded and unloaded the cars conveying the gravel, and rode back and 
forth on the cars. While thus employed the train, through the alleged 
carelessness of the engineer, ran against an ox, was thrown off the track, 
and one of the employees was killed. I t  was held that the engineer 
and the deceased were engaged in the same general undertaking, and 
the representative of the deceased could not recover. The case is not 
in conflict with those cited above. The pereon killed and the 
engineer were colaborers. The engineer had no authority over (453) 
the laborers. 

Applying the principle to be gathered from the current of authori- 
ties to our case, we think i t  is clear that Lowrie was what is termed a 
middle man ; for i t  was in evidence that he was engineer, superintendent, 
conductor and master of the gravel and material train, whose business 
i t  was to employ and discharge hands connected with the business for 
which the gravel train was used, and that he had entire charge of the 
business on this section of the railroad. He  was no co-laborer with 
the plaintiff; he had no equal in this business; he was the representative 
of the defendant. The laborers engaged in the same business were in 
~ubordination to his authority, as master pro hec vice; they were bound 
to yield obedience to his commands; and his acts were the acts of the 
defendant, and his neglects, the neglects of the defendant. 

The nonsuit must be set aside. 
Reversed. 

Cited: lilirk v. R. R., 94 N.  C., 629; Patton v. R. R., 96 N .  C., 464; 
Hobbs v. R. R., 107 N C., 3 ;  Wa,rd v. Odell, 126 N.  C., 953; Bryan V. 

R. R., I28 K. C., 390. 
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*SAMUEL JOHNSON v. T H E  RICHMOND AND DANVILLE RAILROAD 
COMPANY. 

Master  a n d  Rervant-Negligence-Liability o f  Master.  

When the plaintiff was employed as a brakeman upon defendant's rail- 
road and was injured, while applying a brake on a train, by the 
breaking of a rod, and on the trial below it was found that in the 
original construction of the rod defendant had exercised proper care; 
that at  the starting point of the train there was no person charged 
with the duty of inspecting the machinery, etc.; that there was a 
defect in the rod which rendered it unflt for use, discoverable upon an 
ordinarily careful inspection, but which was unknown both to plaintiff 
and defendant; that plaintiff had no reasonable opportunity to make 
an examination, and in the exercise of ordinary prudence could not 
have avoided the accident; Hel&, that all the conditions, upon which 
the defendant's responsibility depended, existed, and none by which 
it could be removed; and that plaintiff was entitled to recover. 

(454) ACTION for damages, tried at  Spring Term, 1879, of GUILFOED, 
before Buxton, J. 

The plaintiff was a brakeman in  the employ of the defendant com- 
pany, and was injured by a fall from a freight car, caused by the break- 
ing of the rod of a brake attached to the car, while he was operating 
it. The rod was alleged to be defective, and the plaintiff insisted that it 
was negligence in the company in not repairing the same, thereby caus- 
ing the accident and the consequent injury. 

Upon the trial the defendent asked the Court to charge the jury, 
that the plaintiff should have inspected the machinery in  his depart- 
ment, and i t  was his duty to see that the same was sufficient; and his 
failure to inspect the brake, or to use i t  after inspection, if found to 
be unsafe, is contributory negligence, and he is not entitled to recover. 
The Court declined to give the instruction as asked, but gave it with the 
following qualification : ('Provided the plaintiff had the opportunity 
to inspect." The defendant then asked for the following instruction: 
"If the defendant in the first instance used reasonable and ordinary care . in  the manufacture of the machinery, and it became defective without 

notice to defendant, the company is not liable." The Cou_rt also 
(455) qualified this prayer: "Provided the defendant had competent 

inspectors." To both of which the defendant excepted. 
Issues submitted to the jury. 
1. Did the company use proper care in  furnishing the machinery when 

the car was built in  1873 ? Answer. It did. 
2. Did the company have in its employment at Charlotte, the place 

from which the car started on the morning of the injury, competent 

*DILLARD, J., having been of counsel, did not sit on the hearing of this case. 
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inspectors whose duty i t  was to inspect the machinery and pronounce it 
road-worthy? A. No. 

3. Was the defect such as to unfit i t  for use? A. Yes. 
4. Did defendant have notice of the defect? A. No. 
5. Could plaintiff by ordinary care have avoided the injury? A, 

No. 
6. Did plaintiff know or have reasonable opportunity to inform him- 

self of the defect; if so, did he remain in the service thereafter? A. 
No. 

7. Was the defect unknown to both parties? A. Yes. 
8, Was i t  suoh as an ordinary careful observer would not discover? 

A. Such an observer would have discovered it. 
9. Was plaintiff injured by reason of a defective brake attached to de- 

fendant's car ? A. Yes. 
10. Was plaintiff guilty of contributory negligence? A. No. 
11. To what damage is plaintiff entitled? A. $800. 
Vpon the issues and findings, the defendant moved for judgment on 

the ground that the special findings were such that the Court could not 
proceed to judgment for plaintiff. The motion was refused, judgment 
for plaintiff, appeal by defendant. 

Mr. Thomas Rufirz for plaintiff, 
H r .  J. E. Boyd for defendant. 

SMITH, C. J. The plaintiff was employed as a brakeman on the 
defendant's railroad, and upon a signal from the engineer was in the 
act of applying the brake, when the upright rod gave way, precipitating 
him to the ground and inflicting the injuries for the redress of which 
the suit is brought. 

The defect in the rod was an ancient flaw or crack extending ob- 
liquely about two-thirds into its body, and the rod at  this point was 
insufficient to bear the strain. Issues were submitted to the jury and 
their findings establish the following facts: The defendant exercised 
proper care in the construction of the rod. There were no inspectors or 
officers at the place of starting, in the defendant's employ, to examine 
and report the condition of the machinery and cars, and ascertain if 
they were sound and in good order. The defect in the rod rendered it 
unfit for use and this was discoverable upon an inspection made with 
ordinary care, but i t  was not known to either party to exist. The 
plaintiff had no reasonable opportunity previous to the accident to 
make an examination and inform himself of the defect, and he could 
not in the exercise of ordinary prudence have avoided the injury, 
' The plaintiff's damages are assessed at $800. From the judgment 

rendered for the plaintiff the defendant appeals. 
81-21 921 
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1. The law does not impose upon carriers of passengers the same high 
responsibility for an injury to one of their own employees. He  and 
his associate servants assume the hazards incident to their employment, 
and as an insurance against such, receive a compensation for their labor. 
I f  an injury to one results from the negligent conduct of another, per- 
forming differenk duties in running the same train, the principal is 

not liable therefor, if he employs and retains persons competent 
(458) and possessed of the necessary skill for the service to which they 

were respecti~ely assigned. I f  the servant knows of defects in 
the machinery and remains in the service, he can not recover for injuries 
caused by such defects unless he has informed his superior and the latter 
fails to remedy them. 

I t  is the duty of each to examine the part of the machinery in his 
special charge and ascertain and report i ts condition, for the protection 
of the company and for the safety of himself and fellow-servants. But 
in every case he must not by his own negligent conduct contribute to the 
injury, and if, by reasonable care and prudence it could have been 
averted, he has no remedy against his employer. These are the general 
legal relations subsisting between the servants themselves in a common 
undertaking which requires the co-operation of many for its successful 
prosecution. They are recognized by elementary writers and in our own 
numerous adjudications. Manly v. R. R., 74 N. C., 655; Crutchfield 
v . R .  R . , 7 6 N .  C., 320 , and78N.  C., 300; Hardy  v. R. R . , 7 4 N .  C., 
734, and 76 N. C., 5. 

2. I t  is the general duty of carriers of persons, its own servants, as 
well as paying passengers, to provide suitable carriages, strong and 
sufficient for safe transportation and to maintain them in repair, and 
in order thereto to have frequent and thorough examinations made by 
competent men; and if, from want of such examinations, defects are 
not discovered, or if discovered are not remedied, and.an injury is caused 
thereby, the company is answerable for the consequences unless the 
injured party has himself failed to exercise due caution by which the 
accident could have been prevented. Whart. Neg., Sec. 628, et seq., 
and the cases cited. 

I n  the present case all the conditions exist upon which the defendant's 
responsibility depends, and none by which it  can be removed. The 

plaintiff had no knowledge nor information, nor opportunity, for 
(459) examination of the defective rod, and the hazards of its continued 

use, and was performing his duty when it parted under the strain, 
and he fell. 

Had the proper examination been made by the defendant and the 
rod repaired and strengthened, the accident would not have occurred, 
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a n d  hence it mus t  be ascribed to t h e  defendant 's own declaration of duty. 
T h e  fau l t  l ies w i t h  t h e  company, and  it m u s t  bear  t h e  consequences. 

3. T h e  exceptions to  t h e  instructions of t h e  Cour t  a r e  substantially 
disposed of i n  w h a t  w e  have  already said, since they  a r e  founded upon  
t h e  same misconceptions of t h e  l a w  which induced t h e  defendant's mo- 
t i o n  f o r  judgment  a g a i n ~ t  t h e  plaintiff, notwithstanding t h e  findings 
of t h e  jury. 

N o  ~ r r o r .  

Cited: Cowles v .  R. R., 8 4  N. C., 313;  Pleasants  v. R. R., 95 3. C., 
2 0 2 ;  Cornwell v.  R. R., 97 N. C., 1 3 ;  P o r t e r  u. R. R., Id., 73, 7 9 ;  
M a s o n  v.  R. R., 111 N. C., 490 ;  Leak v.  R. R., 124  N. C., 458;  Coley 
v .  R. R., 128 N. C., 537;  Ausley v.  Tob. Go., 130  N. C., 36; Pressly v.  
Y a r n  i?!iZZs, 138 N. C., 433. 

*JAMES W. DOGGETT v. THE RICHMOND AND DANVILLE RAILROAD 
COMPANY. 

Injury to Live Stock by Bailroad-Statutory Presumption of Neglidence- 
Contributory Negligence o j  Owner--Judge's Charge. 

1. In  an action against a railroad company for killing or injuring live 
stock, the force of the presumption of negligence, under Bat. Rev., 
Chap. 16,  Sec. 11, only applies when the facts are not known, or when 
from the testimony they are  uncertain. When the facts are  fully 
disclosed and there is no controversy as  to them, the court must 
decide whether they make out a case of negligence; and when they 
fail to  do so, the defendant can not be held liable. 

2. If the owner of cattle permit them to stray off and get upon the track 
of a railroad and they are killed or hurt,  the railroad company is  
not liable unless the train was being carelessly run, or by the exercise 
of proper care after the animals were discovered the injury could have 
been avoided or prevented. 

3. Wherever, on the trial of an action against a railroad company for killing 
cattle, i t  appeared that  on account of a heavy rain the cattle had 
sought a dry spot on the track near a trestle, where they were killed in  
the night; the train was not shown to have been running with unusual 
speed, nor were the number and weight of the cars proved, although 
a witness ( a  brakeman on the t rain)  stated that in  his opinion i t  
could not have been stopped by application of the brakes in less than 
half a mile, and it  did not affirmatively appear that  when the cattle 
were first seen the motion of the running train could have been arrested 
in time to avert the injury; Held, that  no blame could justly be 
attributed to the defendant. 

4. In  such case i t  was held to be error, for the court below to charge the 
jury "that if they believed from the evidence the defendant a t  the 
time of the killing was running a train which could not possibly be 
stopped within half a mile, this of itself was negligence, and would 
entitle the plaintiff to recover." 

*DILLARD, J., having been of counsel, did not sit on the hearing of this case. 
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(460) APPEAL at Fall  Term, 18'78, of GUILFORD, from Kerr ,  J. 
This was an action to recover damages for killing cattle of the 

plaintiff. The defendant company admitted the value of the cattle, and 
that they were killed by being run over by an engine on its road. The 
testimony introduced on the trial, and the charge of the Judge to' the jury 
are sufficiently stated in the opinion of this Court. Verdict and judg- 
ment for plaintiff, appeal by dcfendant. 

M r .  J. A. Gilmer for plaintiff. 
Mr. J. T. Morehead for defendant. 

SMITH, C. J. This action is brought to recover damages for the kill- 
ing and injuring the plaintiff's cattle by the negligent manage- 

(461) ment and careless running of a freight train over the defendant's 
road in  charge of its servants and employees, and within six 

months thereafter. The killing was admitted, and thereupon, to repel 
the imputation of negligence, the defendant introduced its brakeman, 
then on the train, who tehfied to the following facts: The witness had 
been in the defendant's service as fireman for the space of fourtean years 
and was on the train on the 16th day of June, 1876, when i t  ran over 
the cattle. The train was moving down an inclined plane and over a 
straight line of road a mile in length, with the steam shut off, when i t  
came in contact with the cattle which were near a trestle spanning Reedy 
Fork branch and on the track between eight and nine o'clock of that 
night. The night was dark and rainy and the headlight in  front of the 
engine would not enable the engineer to see an object more than thirty 
yards before him. The witness was supplying wood to the furnace when 
the signal was given, and hastened to apply the brakes, but before he 
could do so, the cattle were struck by the engine. The momentum of the 
moving train of freight cars was such that in  the opinion of the witness it 
could not be stopped by the application of the brakes in less than half a 
mile. The length of the t r d n  of cars and the speed with which it was 
descending are not stated. Much rain had fallen and the surface of the 
ground on either side of the track where the accident occurred was cov- 
ered with water, as thc owner testified, when he made an examination 
next morning. 

Among other instructions not set out i n  the record, the Court charged 
the jury "that if they believe from the evidence the defendant at the 
time of the killing was running a train which could not possibly be 
stopped within half a mile, this of itself was negligence, and would en- 
title the plaintiff to recover." 

Tlie rules of law require, in an action for damages resulting 
(462) from the negligence of the defendant or his agents and employees 
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while engaged in his service, that the plaintiff shall prove the neg- 
ligence as a part of his case. Where injury to stock, straying off, is 
done by trains running a t  night, as well as by day, and known only to 
the defendant's employees, this was an almost impossible requirement. 
The owner would not know how, when, or by whom the injury was done, 
while the servants of the road would possess full knowledge of the facts. 
Hence the General Assembly enacted (Act of February 2, 1857) that if 
the action was prosecuted within six months. "when any cattle or other 
live stock shall be killed or injured by the engines or cars running upon 
any railroad, it shall be pri,ma fa& evidence of negligence on the part 
of the company in any suit against such company" (Bat. Rev., Chap. 
16, Sec. 11)) thus shifting the burden of proof from the plaintiff to the 
defendant, and requiring the latter to show the circumstances and repel 
the legal presumption. But where the facts are fully disclosed, and 
there is no controversv as to them. the Court must decide whether thev 
make out a case of negligence, and if they fail to do this, the defendants 
are not to be held liable. Such we understand to be the purpose and 
effect of the statute, and that, all the facts appearing, the defendant is 
charged or acquitted, as negligence appears or is disproved. The cases 
where action has been brought for injury to stock from moving railway 
trains are numerous, and are collected and discussed by Mr. Redfield 
( 1  Red., R. R., Chap. IS), and the rule of liability extracted thelrefrom 
seems to be this: I f  the owner ~ e r m i t s  his cattle to strav off and get " 
upon the track, and they are killed or hurt, the company is not liable 
unless the company was carelessly running the train, 07 could by the 
exercise of proper care, after the animals were discovered, have avoided 
or prevented the injury. I n  other words, the company is not 
required to .abate the usual and safe speed of their trains, le3st (463) 
there may be cattle on the road which may be killed or injured; 
and if a proper lookout is kept up, and all reasonable efforts made when 
the obstrktion is seen, to avoid the accident, the company is e~xempt 
from responsibility, and the injury i s  ascribed to the contributory neg- 
ligence of the plaintiff, in permitting his stock to roam about and get on 
the road. 

I n  the nresent case, the evidence shows that much rain fell during the 
night, an'd the wate; overflowing the ground the cattle had sou&t a 
drier spot near the trestle, and there they were found next morning by 
the owner. The train is not shown to have been moving with unusual 
speed, nor were the number and weight of the cars constituting it 
proved, and hence we can not see how great was the momentum, which 
pre~ented an arrest of its motion until it had run over a half mile or 
more of the road. There is no apparent negligence in this, and i t  does 
affirmatively appear that when the cattle were first seen as white objects 
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on the road within the distance of thirty yards, the motion of the run- 
ning train could not be arrested, if the force had been applied to the 
brakes in time to avoid the collision. We can see no blame justly at- 
tributable to the persons managing the cars. 

The railroad system, traversing the country in all directions, con- 
tributes largely to the development of its agricultural, commercial and 
other resources, and this result is attained mainly by the certainty, regu- 
larity and rapidity with which the trains move and transportation is 
effected. These advantages are transferring a large bulk of the freight 
from water to this mode of internal land conveyance, and though occa- 
sional injury mag be done to stock allowed to stray upon the road-bed, 
this inconvenience is greatly outweighed by the benefits conferred npon 
the whole country by railway transportation, and it would be an unwise 

policy to hamper the latter and diminish its usefulness by need- 
(464) less restraints. We do not in  the present case discover evidence 

of such culpability in running or conducting the train as should 
subject the defendant to liability to the plaintiff for the loss of his cattle. 
I t  is certainly not the fault of the former that they had sought and found 
a resting place upon the track, nor would any care or effort have been 
availing to avert the injury when they were first seen. I t  is the inter- 
est, not less than the duty of those in  charge of moving trains, to avoid, 
whenever i t  can be done, any obstruction found npon the road, since it 
endangers the safety of the train itself and the persons and property 
upon it, and not less the persons in  charge than others, and a much 
higher duty is owing to those to convey them safely. 

Kow, the instruction of the Court in substance is, that the inability to 
arrest the progress of a rz~nning train, in  a less space than half a mile, 
whether the speed of its motion was fast or slow, or whether that fact 
could in any manner be the cause of the mischief, made the defendant 
responsible. I n  this we do not concur, because it leaves out of view the 
direct causal agency by which the damage was done, and, as the proof is, 
did not contribute to the result. We propose to examine the cases de- 
cided in our own Court on the subject. 

I n  Ber-ring v. R. R., 32 K. C., 402, the action was to recover damages 
for a slave run over and killed by the defendant's train on Sunday after- 
noon. The slave was asleep on the track, the day clear, and the road 
straight for a mile or more. The slave could be seen for a half a mile, 
according to some witnesses, and for two hundred yards only, according 
to others. The train was passing at the usual hour and the attempt to 
arrest the motion was not made until the cars were near the slave, and 
was successful only when it had passed over him. The Court held there 
was no negligence and the defendant was not responsible for the acci: 
dent. 



N. C.] JUNE T E R X ,  1879. 

I n  Scott v. R. R., 49 N. C., 432, the plaintiff's cow was killed (465) 
in  the day time by the train moving a t  the usual rate of twenty 
miles an hour, at  a place where the road was straight and the cow 
could be seen a mile distant. PEARSON, J., says: "In the case of H e r -  
r i n g  ?). R. R., the facts were nearly the same as are presented in this 
case, with this difference: there, the property destroyed was a slave; . 
here, it was a cow. I t  was held in that case that the facts did not show 
negligence on the part of the defendant. We con side^ that holding 
decis i~~e of this case." 

I n  Aycock v. 22. R., 51 N. C., 231, the cattle killed were feeding on 
either side of the road, and some in the act of crossing it, where it was 
straight and they could be seen half a mile, when the train being behind 
time was running at an accelerated speed, struck and killed one of them. 
and no whistle was blown to drive it from the track. The Court imputed 
negligence to the defendant in the failure to use the whistle, the; ordinary 
means of driving stock from the track. 

The facts in  these cases occurred before the passage of the Act of 
2 February, 18.57, and the decisions were governed by the common law. 
We now propose to exanline those made since the passage of the statute. 

I n  B a t t l e  v. R. R., 66 N. C., 343, actual negligence was imputed 
to the company in  leaving their cars upon a grade in the road that 
passed through enclosed pasture lands of the plaintiff, ('the upper car 
being chocked with a stick of wood." The lower car somehow became 
detached, and running down the declivity, killed the mule. "Indepen- 
dent of thewlegal presumption," say the Court, "the evidence in this case 
showed gross negligence on the part of the agents of the company." 

I n  Jones v. R. R., 70 K. C., 626, the plaintiff's horse was struck by 
a freight train, soon after sunrise, while descending a slight down- 
grade, straight for a half mile or more, so that the animal could (466) 
have been seen that distance. The horse had run ahead of the 
train at  a rapid pace for some two hundred yards, and was in his 
owner's field. The Court say: "There was nothing to prevent the 
engineer from seeing the horse, and, therefore, it is to be taken that he 
did see him. The alarm whistle was not blown a t  all, and the whistle 
for the brakes was not sounded until about the place where the train 
struck the horse, whether just before or just after striking, does not 

, appear. We agree with his Honor that this was negligence." 
I n  Clark v. R. R., 60 N. C., 109, the statutory presumption is held to 

prevail until rebutted by showing the exercise of due diligence would 
not have prevented the accident. 

I n  P i p p e n  v. R. R.: 7 5  N. G., 54, the mules were stricken and rendered 
valueless by the defendant's train moving at  the usual speed of twenty 
miles an hour and on schedule time, in  the night season. The mules 
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ran in front of the engine on the road a distance of over two hundred 
yards, could have been seen at seventy-five yards, and in that space the 
train could have been stopl~ed. But, in fact, the niules were not dis- 
covered until within thirty feet of the train, and then every effort was 
made, but failed, to arrest its motion. This was held to be a case of 
actual negligence. The language of the Court in  the opinion in  regard 
to the force of the statute is very strong in saying the defendant must 
show "there was no neglect whatever," and '(that there was not only such 
rebutting evidence offered, but without the aid of the statute, i t  would 
seem that the plaintiffs are entitled to recover." The facts here also 
disclosed actual negligence. 

I n  Proctor v. R. R., 72 N. C., 579, the plaintiff's cow jumped upon 
the track, a t  the opening of a cnt, about two hundred yards in front of 
a train moving at the speed of' twenty-three miles an hour, and incapa- 

ble of being stopped under four hundred yards, and the engineer, 
(467) as soon as he discovered her, blew the alarm and the brakes were 

applied, but not in  time to prevent the injury. The Court de- 
clared upon these facts that there was no negligence on the part of the . 
defendant's agents, and the company was not liable to the plaintiff for 

. his loss. 
We think the cases do not conflict with our own reasonable con- 

struction of the act, and that this construction is calculated to secure 
all its intended benefits to those whose property is destroyed or injured 
in their absence by railway trains, without doing injustice to the com- 
pany; and that when all the facts and circumstances of the accident 
are shown, the law itself will raise or refuse to raise the inference of 
neglect, upon which the liability of the company depends. The force 
of the presumption only applies when the facts are not known, or 
when from the testimony they are uncertain. I n  such cases the statute 
turns the scale and fixes the responsibility, and not when all the facts 
are well established. This seems to follow from the principle that 
negligence is a question of law, to be decided by the Court dpon ad- 
mitted or proved facts, and thus the law is uniformly and consistently 
administered. There is 

Error. 

Citcd: Durham v. R. R., 82 N.  C., 354; 8. v. Roten, 86 N .  C., 703; 
Roberts v. R. R., 88 N. C., 563; Aycock v. R. R., 89 N. C., 328; Wins- 

' 

ton v. R. R., 90 N. C., 68; 8. v. Divine, 98 N. C., 782; Randall v. R. R., 
104. N. C., 414; Ralling~r. v. Curetort, Id., 478; Randall v. R. R., 107 
N. C., 754, 764; ATorwood v. R. R., 111 N. C., 241; 8. v. Miller, 112 
N. C., 886; Kahn v. R. R., 116 N.  C., 641; Ha~dison, v. R. R., 120 
N. C., 494; Mesic v. R. R., Id., 492; Baker. v. R. R., 133 N.  C., 32, 33; 
Kiozdley v. R. R., 151 N .  C., 213; S. v.' Baldwin, 152 N.  C., 831. 
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HENRY VoxGLAHN and others v. A. J. DEROSSET and others. 

Corporation-Liability of Stockholders-Limitatbn of Action. 

1. The statute (Revised Code, Chap. 26, Secs. 5, 6), which continues the 
existence of defunct corporations for three years after the expiration 
of their charters, for the purpose of bringing and defending suits and 
closing their general business, ousts the former equity jurisdiction 
for the appointment of a receiver, at the instance of creditors, to wind 
up the corporate affairs. 

2. The statutory remedy is exclusive of all others, and must be pursued 
within the three years, and a failure to proceed within that period 
will be a complete defense, not only to the corporation, but to the 
stockholders, who, by its charter, are made individually responsible 
in the event of its insolvency. 

ACTION, removed from New Hanover and tried a t  Spring (468) 
Term, 1878, of BRUNSWICK, before &re, J. 

This action was brought to recover an amount of money, alleged to 
be due the plaintiffs by the Commercial Bank of Wilmington on ac- 
count of deposits made by them with the bank. The bank being insolvent, 
a recovery is sought against the defendant stockholders by virtue of the 
personal liability clause in the charter to the effect that in case of in- 
solvency or ultimate inability of the bank to pay, the individual stock- 
holders shall be liable to creditors in sums double the amount of stock 
by them respectively held. And the Court being of opinion with de- 
fendants, gave judgment accordingly, and the plaintiffs appealed. 

.!Ilessrs. D. J. Devane and D. L. Russell for plaintiffs. 
Messrs. Geo. Daeis and S'tedman & Latimer for defendants. 

SMITH, C. J. The president and directors of the Commercial Bank 
of Wilmington were incorporated and organized under an act of the 
General Assembly, ratifidd 18 January, 1847. I t s  existence as a corpor- 
ate body exgired by the limitation contained in its charter and amend- 
ment on 31 December, 1871. One of the clauses of'the charter upon 
which the plaintiffs' claim is predicated is in these words: "In case of 
insolvency or ultimate inability of the bank to pay, the individual 
stockholders shall be liable to creditors in sums double the amount of 
the stock by them respectively held." 

To enforce this liability the plaintiff, VonGlahn, instituted an action 
in his own name and as a creditor, against George Harris, one of the 
defendants, and i t  was held that he could not recover and appropriate 
t-, his own individual use: a fund in which all the creditors had an equal 
and common interest, and that they were necessary parties. VonGluhn 
v. Hurris, 73 N. C., 323. And the same disposition was made of a 



I N  T H E  SUPREME COURT. [81 

similar action against another of the defendants a t  the same term. 
BonGlahn v. Latimer, Tbid., 333. 

The plaintiff thereupon, on 23 December, 1875, and within the 
year, on behalf of himself and the other creditors, commenced the pres- 
ent proceeding against the defendants, stockholders, and representa- 
tives of deceased stockholders, and the case came before this Court upon 
a demurrer filed by the defendant Kidder. 

The demurrer was orerruled upon the ground that the defendants 
having a common defense could not sever in  their pleadings, and the, 
cause was remanded. BonGlahn v. DeRosset, 76 N. C., 292. 

The present appeal presents several matters of defense, set 
(472) up in the several answers, some of which are special to the par- 

ticular defendants and not necessary to be noticed. The com- 
mon defenses relied on by all are:  

1. The charter of the bank having by express limitation expired with 
the year 1871, and the period of three years allowed by law for the 
settling up of its business thereafter having expired, the indebtedness 
of the bank and the collateral liability of the stockholders therefor are 
extinguished and the action can not be maintained. 

2. The action is barred by the statute of limitations and is not within 
the savings of Section 45, 6 .  C. P., modifying Section 8, Chap. 65, of 
the Revised Code. 

3. The corporation itself and the omitted stockholders are necessary 
and proper parties. 

The insolvency of the bank. though denied in the answers, was ad- 
mitted on the trial. We do not propose to examine the merits of the 
different defenses set up to defeat the recovery, but confine our at- 
tention to one only which disposes of the case. 

I n  Fox v. Horah, 36 N .  C., 358, a bill in equity was filed to arrest the 
prosecution of an action a t  law by the defendant Horah, cashier of 
the State Bank of North Carolina, to recover the amount of a promis- 
sory note executed by the plaintiff, as security of J. G. Hoskins for 
money borrowed of the bank, and drawn payable to its cashier, on the 
ground that the bank as a corporate, body had ceased to exist. The 
Court, then, consisting of EUFBIN, DANEL and GASTON, the latter of 
whom delivers an elaborate and able opinion in the case, sustain .the 
equitable claim to relief, for the reason that since the dissolution there 
was no legal person in esse entitled to the money when collected, and 
award a perpetual injunction against the further prosecution of the 
action at law. 

So in Malloy V. MaZlett, 59 N.  C., 345, this Court recognizing the 
correctness of the doctrine enunciated and enforced in  the pre- 

(473) ceding case, and declaring i t  to be "a well settled principle of 
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the common law that upon a dissolution of a corporation, its debts 
became extinct," hold as a clear deduction therefrom that the lia- 
bility of a stockholder, which is collateral and subsidiary only to the 
obligation of the principal debtor, is likewise extinguished by the event 
which extinguishes the prior legal obligation. 

These decisions were made and these conclusions reached after full dis- 
cussion and careful consideration by as able jurists as ever presided in  
this Court. and our reluctance to disturb them after so long an ac- " 
quiescence by the profession, could be overcome only by the clearest 
convictions of their error. They rest, however, upon strictly legal prin- 
ciples, well settled by authority and carried to their logical results, the 
soundness of which in their applications to the facts before the Court, 
we are not disposed nor is it necessary to question or controvert. 

But a remedy has been suggested, and in numerous cases applies, 
which mag seem to conflict with the decisions of this Court, by calling 
into exercise. on behalf of creditors or others interested. the kauitabG 
jurisdiction of the Court, interposing and affording relief, when none 
is admissible at  law, and for the very reason that there is no legal 
remedy. While it is manifest that, by its dissolution the corporation 
ceases to exist and can sustain the relations of neither creditor nor 
debtor towards others, and hence debts to or from it become extinct at  
law, it is inequitable that creditors should go unpaid, when there are 
funds or debts of the defunct corporation which ought to be applied in 
payment, simply for want of some legal being, intervening between 
the creditors and debtors of the corporation, with capacity to make 
the collection and adjustment. Accordingly, acting upon the maxim 
that trusts shall not fail for want of a trustee, and regarding the debts 
and other property of the dissolved co'rporation as the property of its 
creditors to the extent of their respective claims, the Court of 
Equity will stretch out its arms and gather up and collect the (474) 
assets, though there be no strict legal owner to assert his right, 
and will appropriate and distribute them among the creditors and sub- 
ordinate thereto, among its secondary creditors, the stockholders them- 
selves. The exercise of this equitable power, though not adverted to 
in  the cases cited, is not denied, nor is i t  inconsistent with the principle 
therein declared. T)e remedy suggested grows out of those rigorous 
rules of the common law and is the offspring of necessity to prevent a 
failure of justice. As equity lends its aid to enforce a just and equitable 
right, because in such case the Court of Law, acting on fixed and un- 
bending rules is incompetent to afford relief, the necessity which creates 
also limits the power to be exercised, and the power itself must dis- 
appear, when an adequate legal remedy is provided. Of the numerous 
cases cited in the well considered argument of the plaintiff's counsel, 
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VONGLAHN v. DEROSSET. 

we shall only refer to a few in  support of our views. C u r r a n  v. A r k a n -  
sas, 15  Howard, 304; X u m m a  v .  Po tomac  Co., 8 Peters, 281;  2 Potter 
Gorp., Sec. 714;  2 Kent Com., 307. 

When a natural person dies, his rights and responsibilities devolve 
upon his personal representative and survive and vest in him for a 
space sufficient to allow of all adjustment of his unsettled business re- 
lations, and the distribution of the residue of his personal estate among 
those by law entitled thereto. But for this provision of law the same 
impediments would be met and the same consequences flow from the 
death of a natural person as of that ideal entity embodied in a corpora- 
tion. The want of a representative in the latter case, with legal ca- 
pacity to act, obstructs the calling in and appropriation of its resources 
and means to the discharge of its obligations, and it is to supply this 
defect that equity interferes and enforces the appropriation. 

But we have now a statutory remedy to provide for the emergency 
and secure the settlement of the affairs of a defunct corporation, 

(475)  which supersedes the exercise of equitable power, as it removes 
the necessity in which it had its origin, which is contained in the 

Revised Code, Chap 26, entitled "Corporations." 
Section 5 enacts that "all corporations whose charters shall expire 

by their own limitation, or shall Ee annulled by forfeiture or otherwise, 
shall nevertheless be continued bodies corporate for the term of three 
years after the time when they would have been so dissolved, for the 
purpose of prosecuting and defending suits by or against them, and of 
enabling then1 gradually to settle and close their concerns, to dispose 
of and convey their property, and to divide their capital stock," but 
not to continue their business. 

Section 6 vests, upon the dissohtion of such corporation, in the Court 
of Equity the power, upon application of a creditor or stockholder 
within the three years, to appoint one or more trustees or receivers 
"to take charge of the estate and effects thereof, and to collect the debts 
and property due and belonging to the corporation, with power to 
prosecute and defend in the name of the corporation, or in the name of 
such receivers or trustees, all snch suits as may be necessary or proper 
for  the purposes aforesaid; and to appoint agents under them, and to 
do all o ther  acts w h i c h  m i g h t  be done b y  such  corporation, if in being, 
t h a t  m a y  be necessary for t h ~  final se t t lement  of t h e  unf inished business 
of t h e  corporat ion,  and the  powers o f  such rpceivers m a y  he continued 
beyond t h e  said three  years, and as long as t h e  Cour t  shall  t h i n k  neces- 
sary  for t h e  purposes aforesaid." 

The two succeeding sections give the Court a supervising control over 
the receivers and direct how the funds shall be applied and disposed of. 
The effect of the statute is to provide for the appointment of a represen- 
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tative of a dissolved corporation, when necessary, as in case of the death 
and intestacy of a natural person, to administer upon its estate, 
to collect its assets and pay its debts, and under the direction of (476) 
the Court to distribute what may remain among those entitled 
thereto. The statute effectually and fully obviates all the difficulties 
growing out of the inexorable rules of the coinmon law in case of the 
dissolution of the corporate body by afflux of time, or its premature ex- 
tinction by judicial decree, and Section 29 declares that in the latter case, 
neither the debts due to nor. from it shall thereby be extinguished. 

As the law-making power has thus undertaken to regulate the settle- 
ment of the affairs of an expired corporation and provide the mode in 
which it shall be done, the statutory remedy must be considered as 
superseding and substituted for all others directed to the same end. The 
relief is within reach of each and every creditor, and of the stockholders 
and members of the corporation, during the space of three years, next 
ensuing the dissolution, and no longer. The limitation is reasonable 
and proper in itself and an inseparable condition of the remedy. 

The plaintiff has not, nor has anyone who might have availed himself 
of the act, applied for the appointment of a receiver or trustee, and 
thereby prolonged the corporate life under the act, and thus its benefits 
have been forfeited and lost. The remedy did exist; it is now barred by 
lapse of time, and the plaintiff's negligence. He and his associate plain- 
tiffs must abide the consequences of the delay. 

The construction put upon the statute and its effect upon the remedy 
are fully sustained in a recent adjudication of the Supreme Court of 
Massachusetts upon an art in force in that State very similar in its pro- 
vision to ours. Tho~nton w. R. R., 123 Mass., 32. The facts 
of the case are briefly these: The plaintiff at  July Term, 1875, re- 
covered judgment in the Superior Court of Suffolk County against the 
Marginal Freight Railway Company for money due before 6 May, 1872, 
and caused execution to issue on which nothing could be made. The 
charter of this company was repealed by an act of the Legisla- 
ture, passed at the date mentioned, at which time it  owned cer- (477) 
tain railroad tracks in the streets of Boston. The repealing act 
incorporated the Union Freight Railroad Company, the other defendant, 
and it  took possession of the property. The value thereof as damages 
due the dissolved corporation by its successor was the fund which the 
plaintiff in his bill sought to reach as belonging to his debtor and apply 
to the payment of his claim. The new company demurred to the bill 
on the ground that more than three years had passed since the dissolu- 
tion of the former company and before the recovering of the judgment, 
and hence the jud,pent was a nullity and the debt extinct. The d e  
murrer was sustained and the bill was dismissed. GRAY, C. J., who de- 
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livered the opinion from which we auote so much as relates to the pres- 
ent case, declares, that no judgment can be rendered against a corpora- 
tion which has ceased to exist, and that the maintenance of this propo- 
sition is not in conflict with the right of creditors and stockholders to 
assert their claims against its property in a Court of Chancery in ac- 
cordance w i t h  the reasonable regulations of the  Legislature, or with the 
general principles and pact ice  in equity, and proceeds as follows : "Upon 
the repeal of the Marginal Freight Railway Company by the Statute of 
1872, Chap. 342, which was passed and took effect 6 May, 1872, the 
corporation was nevertheless, by virtue of the general statutes, Chap. 
68, Sec. 36, continued a body corporate for the  t e r m  of three yeam 
af terwards for the purpose of prosecuting and defending suits by or 
against if, and of enabling it gradually to settle and close its concerns, 
to dispose of and convey its property, and to divide its capital stock. 
And under Section 27 of the same chapter this Court sitting in equity 
o n  the applicalion of a creditor or  stockholder at a n y  t ime  w i t h i n  three 
years, might have appointed receivers whose should continue so 
long as the Court should deem necessary to _take charge of the estate 
and effects of the corporation, to collect the debts and property due and 

belonging to it, in its name or otherwise, and to do all other 
(478) acts which,rnight be done by the corporation, if in being, neces- 

sary for the final settlement of its unfinished business. N o  appli- 
cation having been made for the appointment of a receiver, the company 
at t h s  expiration of the three years ceased to have any such existence 
that a valid judgment could be rendered against i t  in  an action a t  law." 

As the judgment was a nullity and did not admit the interposition 
of the Court and the pursuit of the debtor's property in equity for its 
satisfaction, so the total extinction of the debt itself precludes any 
proceeding not conducted under the statute for enforcing its payment, 
and the plaintiff is left without remedy. 

Other interesting questions were presented and argued which are not 
free from difficulty, and as their solution is not required i n  the de- 
termination of the controversy, we do not propose to consider and de- 
cide them. They spring mostly out of the financial disasters brought 
upon the banking and other institutions of associated capital by a long 
and exhausting civil war, and their solution would be fruitful of little 
real practical advantage. Some have been settled by time, that silent 
and ever-active worker in the disposal and ending of controversy, to 
whose influence the prosperity and repose of the country is so largely 
owing. Time has been the arbiter in the present case, and to his adjust- 
ment all parties must submit. 
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Cited: Bronson v. Ins. Co., 85 N. C., 416; Dobson v. Simonton, 86 
N. C., 496; Marshall v. R. R., 92 N. C., 332; Aslzeville Div. v. Aston, 
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Dist.: Yoz1n.q v. Rollins, 90 N. C., 132. 

SAMUEL ALBERTSON v. BLAND WALLACE, Sheriff. 
(479) 

Taxation-Qonstitutional Law. 

1. The tax imposed by sectipn 12, Schedule B, of the Acts of 1876-'77, ch. 156, 
is a privilege tax upon occupations, measured by the extent of the 
business, and not a tax upon the capital invested in such business. 

2. The exemption in the foregoing section of purchases from those who have 
already paid their tax does not apply to dealers in spirituous liquors 
whose purchases are taxed under section 10,  Schedule B, of said act. 

3. A tax which discriminates in favor of purchases from wholesale dealers, 
resident in the State, who have paid their tax, and against purchases 
from non-residents who have not, is void for repugnancy to the clause 
of the Federal Constitution, which vests in congress the power to regu- 
late interstate commerce. 

INJUECTJOW, heard at Fall Term, 1878, of DUPLIN, before JlcKoy, J .  
The action in which the injunction was obtained was commenced by 

the plaiutiff against the defendant to test the legality of Sections 10 
and 12 of Schedule B, Chapter 156, of the Acts of 1876-'77. The plain- 
tiff obtained a restraining order preventing the sale of certain per- 
sonal property levied on by defendant as Sheriff of Duplin County for 
the satisfaction of a tax assessed by the Register of Deeds against the 
plaintiff. I t  appeared that plaintiff was a grocery merchant and retail 
dealer in  spirituous liquors, doing business in  the town of Kenansville, 
and had paid all taxes assessed against him, except that assessed under 
the said sections from 1 January to 1 July, 1877, amounting to 
seventeen dollars and sixty cents, State and county tax on the amount 
of purchases of liquors during said period, and also the sum of thirty 
cents on the amount of purchases of other groceries from wholesale deal- 
ers doing business out of this State. It also appeared that the 
plaintiff's entire purchases of liquors had been made from whole- (480) 
sale dealers in the State, who had paid the tax to the State and 
county under said Section 10. 

The plaintiff insisted that the tax upon liquors bought as aforesaid. 
and also that the tax upon the other articles, was unconstitutional, but 
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the Court being of a different opinion, gave judgment that the injunc- 
tion be dissolvd, and the plaintiff appealed. 

Mr. 21. R. Kornegay for plaintiff. 
Messrs. Reade, Busbee & Busbee for defendant. 

SMITH, C. J.' The appeal brings before us for consideration the in- 
terpretation of the tenth and twelfth sections of Schedule B of the 
Revenue Law of 10 March, 1877 (Laws 1876-'77, Ch. 156)) and their 
consistency with the Constitutions of the United States and of this 
State. 

The plaintiff is a grocer, dealing in spirituous liquors and other 
merchandise incidental to his business, and is charged with a tax of 
$8.80, being five per cent on the amount of his purchases of spirituous 
liquors for the six months preceding 1 July, 1877, for the State, and a 
like sum for county purposes. These liquors were all bought of whole- 
sale dealers a t  Wilmington, who have paid a similar tax as required 
by Section 10. H e  is also assessed with a tax for both State and 

county of thirty cents on the amount of his purchases of other 
(481) merchandise out of the State. The purpose of the suit is to 

arrest the collection of these taxes, on the ground of their illegal- 
ity. Several propositions have been maintained in the argument of the 
plaintiff's counsel. 

1. There has been an ad valorem tax levied and aollected on the stock 
of liquors as a part of the plaintiff's taxable property, and the assess- 
ment under Section 10 is a duplication not allowable under the Consti- 
tution. 

2. The spirituous liquors have been exempt from the tax by virtue 
of the concluding words of the first sentence in Section 12. 

3. The discrimination against goods purchased out of the State is 
repugnant to the Constitution of the United States, which commits to 
Congress the exclusive right to regulate inter-state commerce. 

The correctness of these propositions we will proceed to examine in 
their order. 

1. The first proposition is founded on a misconception of the meaning 
of Section 3, Article V, of the Constitution, which prescribes a "uni- 
form rule" of taxation upon property "according to its true value in 
money." The liquors which the defendant had on hand' on the first day 
of June, and which then consituted a part of his aggregate taxable pro- 
perty, were properly assessed with the ad valorem tax, as directed in the 
first clause of the section. The tax imposed in Sections 10 and 12 of 
the Revenue Act is not a tax on property, but upon the trade or occupa- 
t ion of the person, and is authorized by the concluding words of Sec- 
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tion 3 : T h e  General Assembly may also tax trades, professions, fran- 
chises and incomes, provided that no income shall be taxed when the 
property from which the income is derived is taxed." I t  is under this 
clause that the tax is levied under Sections 10 and 12 on the plaintiff's 
busirzess or calling, and the amount of the tax to be paid is measured by 
the extent and magnitude of that business. 

The schedule recites in direct language that "the taxes in this . 
schedule imposed are a license tax for the privilege of carrying (482) 
on the business or doing the act named," and declares that "noth- 
ing in this schedule contained shall be construed to relieve any person 
froin the payment of the ad valorem tax on his property, as required in 
the preceding. schedule." 

We see no just objection to the mode adopted for ascertaining and 
determining the amount of the privilege tax and making i t  dependent 
upon the extent of the business of which the amount of the aggregate 
purchase may be as accurate a test or measure as any other that could 
be adopted. This mode of taxing is, in our opinion, eminently fair and 
reasonable in its operation. A specific tax of a definite sum upon a 
trade, without regard to the extent of the trader's operations, and press- 
ing with the same force on one whose business is small as upon the 
large operator, would be very unequal. The ability to pay increases with 
an increased and successful business, and it is just and proper to gauge 
the sums to be paid upqn that principle. This is what the statute under- 
takes to do, and no more, and it lies within the discretion of the taxing 
power to levy the privilege tax under this rule. 

9 .  The plaintiff insists that upon the proper construction of the as- 
sociated sections, the exemption of purchases from those who have al- 
ready paid the tax on their business, applies equally to spirituous liquors 
as to other kinds of merchandise, and therefore no tax is due from him. 

The snbject is not altogether free from difficulty, and we have, after 
careful comparison of those sections, arrived at the conclusion that the 
exemption in Section 12 does not extend to Section 10. The latter is 
complete and unconditional, and requires that "every dealer in spirituous 
or vinous liquors, porter, lager heer or other malt liquors, shall pay a 
tax of five per cent on the amount of any  and all liquors." There 
is no qualification or exception, and the language is peremptory (483) 
and explicit. Section 12 imposes a tax on "every merchant, 
jeweler, grocer, druggist, and every other trader who, as principal Gr 
agent, carries on the business of buying or selling goods, wares or 
merchandise of whatever name or description, except such as m e  speci- 
ally taxed elsewhere in this  act." etc., obviously excluding from the scope 
of the general words of description dealers in spirituous and other 
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liquors, whose business is taxed in the preceding two sections; and it  is 
to the class specified in the section itself, that is, all other traders except 
those who deal in spirituous liquors, that the conclnding words apply. 
"But no retail merchant shall be required to pay any tax on purchases 
made from wholesale merchants residing in the State." The words 
are all contained in a single sentence, and the exception must be con- 
qtrued as limiting the generality and scope of the preceding language. 

This construction is fortified by the fact apparent in all the adverse 
legislation in relation to the sale and use of spirituous liquors, that the 
traffic is not favored, but is subjected to heavy burdens and restraints, 
and in looalities is almost entirely prohibited. The same general policy 
is carried out in the imposition of the license taxes, so much greater 
for the trade in this than in other articles of merchandise, and without ' 
the deductions allowed on the latter. We can not, therefore, w interpret 
the act as to exempt the plaintiff from the assessment on his business, 
simply because those who sold to him have already paid a like tax on 
the amount of their purchases, and these goods constituted a part of 
their stock, in opposition to a law which taxes all dealers, without ex- 
ception or regard to the source from which they were obtained. 

The suggestion that a law, distinguishing between the trade in liquors 
and other articles of merchandise, is an exercise of power not warranted 

by the Constitution of the United States, or of this State, is 
(484) sufficiently answered in what we have said in the opinion in the 

case of S. v. J o y n e r ,  post, 534, and we content ourselves by re- 
ferring to the authorities there cited. 

3. The third proposition is that the discrimination in favor of pur- 
chases made from wholesale dealers resident in the State, who have paid 
their privilege tax, and against purchases made from those who have 
not and from non-residents, interferes with the exclusive power con- 
ferred on Congress "to regulate commerce with foreign nations and 
among the several States, and with the Indian tribes." Cons. U. S., Art. 
I, Sec. 7 ( 3 ) .  

This objection applies only to the small tax of thirty cents derived 
from the aggregate purchases of merchandise other than spirituous 
liquors, from without the limits of the State, since, as we. have said, 
the discrimination does not extend to the latter. 

I n  Davis v. Dashid, 61 N. C., 114, was called in question the validity 
of a provision in the Revenue Act of 1866, which imposed a tax upon 
every resident of the State who brings into the State, or b u y s  f rom a 
non-res ided ,  whether by sample or otherwise, spirituous liquors, etc., 
for the purpose of sale, fifteen per cent on the amount of his purchases," 
and on "every person who buys to sell again spirituous liquors, etc., from 
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the makers in this State, his agent, factor or commission merchant, ten 
per cent on the amount, of his purchases." Upon a review of the authori- 
ties, it was held that the discrimination was not repugnant to the clause 
of the Constitution which forbids a State, without the consent of Con- 
gress, to lay imposts or duties on imports or exports. Art. I, See. 10 
(2).  Nor  to the clause already cited in regard to the regulation of 
commerce among the States. - 

The opinion is based on the theory that when goods are brought into 
the State and mixed up with the mass of its property, they lose 
their separate identity as an importation, and may be singled out (485) 
and taxed at  the will of the Legislature, and this tax may discrim- 
inate against them, as of foreign origin. The decision was made in 
1867, and upon facts occurring antecedent to the change in the Con- 
stitution, and when the taxing power was not under its present restric- 
tions. I t  is auite clear such a statute is not authorized under a system 
of uniform ad valorem taxation now prescribed by the fundamental law. 
But aside from this, that decision is in  conflict with the provisions of 
the Federal Constitution, as expounded by the Supreme Court of the 
Gnited States, since it was made in  Wekton v. Missouri, 9 1  U .  S., 275, 
and the question must now be considered settled. The facts of this ease 
are briefly these: The Legislature, by statute, defined a peddler to be 
one who "shall deal in the selling of patents or other medicines, goods, 
wares or merchandise, except books, charts, maps and stationery, which 
are not the growth, produce or manufacture of this State, by going 
from place to place to sell the same," and prohibited anyone dealing as 
a peddler without license, for which a rate of charge is prescribed under 
a penalty; while no such license is required from one who sells by going 
from place to place articles "the growth, produce or manufacture of the 
State." 

The constitutionality of this tax was drawn into controversy, and 
defended on the ground that it was a privilege tax only, and not a dis- 
criminating tax on property made in  and out of the State. 

The Court say, Mr. Justice FIELD delivering the opinion: "The gen- 
eral power of the State to impose taxes in  the way of licenses upon all 
pursuits and occupations within its limits, is admitted ; but like all other 
powers, must be exercised in subordination to the requirements of the 
Federal Constitution. Where the business or occupation consists in the 
sale of goods, the license tax required for its pursuit is in effect, a tax 
upon the goods themselves. I f  such a tax be within the power 
of the State to levy, it matters not whether it be raised directly (486) 
from the goods, or indirectly from them through the license to 
the dealer; but if such tax conflict with any power vested in Congress 
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by the Constitution of the United States, it will not be any the less in- 
valid because enforced through the form of personal license." Then, 
after a full discussion of the question and examination of the authori- 
ties, the result is thus stated: "It is sufficient to hold now that the com- 
mercial power continues until the commodity has ceased to be the 
subject of disc?-iminating Zegislaiion by reason of its foreiglz character. 
That power protects it, even after it has entered the State, from any bur- 
dens imposed by reason of its forelign origin. The act of Missouri en- 
croaches upon this power in this respect, and is, therefore, in our judg- 
ment. unconstitutional and void.') 

We can no3 withdraw the tax now under consideration from the con- 
demnation of the principle thus declared, and we yield to the authority 
of the decision. I t  is true, purchases from resident wholesale dealers 
who have not paid the tax, are put on the same footing as purchases 
from non-residents, but as such wholesale dealers doing business in thb 
State are required to pay the tax, the law makes practically and really 
the distinction between the home and non-resident merchant in regard 
to the goods, the very result against which the framers of the Constitu- 
tion intended to guard, by vesting the power in  Congress and denying 
it to the States. 

I t  is further argued that purchasers from home deaIers are freed 
from the tax in order to put them on an equal footing with purchasers 
from non-residents, and in  both cases one tax only be collected. Other- 
wise, a double assessment would be borne by the liquors in  one case, 
and a single assessment in the other, to the disadvantage of the home 
merchant, and this, i t  is the purpose of the law to remove. But a State 

can not on such pretext distinguish by legislation against goods 
(487) imported, so as to put on them, as such, a heavier burden than 

its own productions are made to bear, neither directly nor by 
license charges. Much confusion would ensue if the States were allowed 
thus to discriminate against the productions and manufactures of each 
other, to favor their own, and hence the Constitution forbids i t  to be 
done. 

I t  will be noticed that there is a specific sum of five dollars required 
to be paid in  addition to the per centum on the sales of other com- 
modities as a pre-requisite to engaging in the traffic. I t  follows, there- 
fore, that when, as in the present case, the trader deals in spirituous 
liquors and in  other merchandise, the tax to be paid upon them will 
be on the amount of his purchases of the former, the same as if that 
was his exch~sive business, and upon other merchandise such as he 

, 

would pay if he did not deal in  liquors. I n  a proper sense, he come~s 
under the provisions of both sections. 

The plaintiff is therefore entitled to relief from the sum of thirty 
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cents only, and mnst pay the residue of assessment in the defendant's 
hands for collection. With this modification, the interlocutory order is 
affirmed. 

PER CURIASI. Modified and Affirmed. 

Cited: S. v. Coheli, 84 N .  C., 772; S. v. Miller, 93 N. C., 515; S. v. 
French, 109 N. C., 724; S. v. Stevenson, Id., 733; Smith v. Wilkins, 
164 N. C., 140. 

PETERSBURG RAILROAD COMPANY v. COMMISSIONERS O F  
NORTHAMPTON. 

Taxes-Railroad-Ememptiorz in Charter. . 

The Revenue Act of 1874-'75 does not authorize the collection of a tax against 
a railroad company whose charter exempts its property from taxation, 
and where the reserved power to alter such charter has not been exer- 
cised by the legislature. 

CONTROVERSY submitted without action under C. C. P., Sec. (488) 
315, and heard at  Chambers, in Jackson, Northampton County, 
on 25 January, 1877, before, Watts, J. 

The plaintiff company claimed exemption from taxation by reason 
of the provisions of its charter, and applied for an order re~straining 
the defendant Commissioners from collecting the tax assessed under the 
revenue law of 1875. The Court held that the levying and collecting of 
said tax was in violation of the right conferred by the plaintiff's charter 
and the several amendments thereto, and granted the order as applied 
for, perpetually restraining the defendants, or their agents, from col- 
lecting the same. From this judgment the defendants appealed. 

Xr. R. B. Peehles for plaintiff. 
No counsel in this Court for defendants. 

ASHE, J. This was a controversy submitted without action, and the 
question presented for the consideration of the Court is, was the Peters- 
burg Railroad Company liable to a tax to the State for that part of 
the road'lying in the county of Northampton under the revenue law 
of 1874-'752 

The Petersburg Railroad Conlpany was incorporated by an act of the 
Legislature of this State, ratified on the . . day of . . . . . ., 1830, en- 
titled an act to enact, with sundry alterations and additions an act 
entitled an act to incorporate the Petersburg Railroad Company, passed 
by the Legislature of Virginia on the 10th day of February, A. D. 1830, 
and an act passed by the Legislature of this State in the year 1832, 
supplementary to an act passed by the Legislature of this State in  1830, 
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entitled an act to enact, with sundry alterations and additions, an act 
entitled an act to incorporate the Petersburg Railroad Company, passed 
by the Legislature of Virginia on 10 February, 1830. 

By said acts the plaintiff was 'authorized to construct, and did con- 
struct a railroad from Petersburg, in the State of Virginia, to a 

(489) point near Weldon, in the county of Halifax, in this State; and 
the said road was furnished with the usual works, buildings and 

appliances on railroads, such as engines, coaches, cars, machines, ve- 
hicles, depots, warehouses, etc. About eleven miles of the road lies in 
the county of Northampton, and the company owns no land in said 
county but such as is used for warehouses, depots, etc. 

The seventeenth section of the original act of incorporation, assented 
to and adopted by the Legislature of this State, reads: "And all ma- 
chines, wagons, vehicles and carriages, purchased mith the funds of the 
company, and all their works constructed under the authority of this 
act; and all profits which shall accrue from the same, shall be vested 
in  the respective shareholders of the company forever, in proportion 
to their respective shares, and the same shall be deemed personal estate, 
and shall be exempt from all public charge or tax whatsoever." 

I n  1876, the defendants caused the entire property of the company 
lying within the limits of the county of Northampton, including road- 
bed, iron rails, cross-ties, fixtures, franchise, engines, carriages, land 
upon which depots and warehouse8 were built, and all other property 
of every description belonging to said company, to be assessed, and an 
ad valorom tax for county and State purposes to be levied thereon, and 
the Sheriff of said county had taken steps to collect the same when his 
action in the matter was restrained by the order in this case. 

The order of restraint was properly granted. We are of the opinion 
that the Legislature, by the provisions of the seventeenth section of the 
above-recit, id act, intended to exempt from taxation not only machines, 
wagons, vehicles, carriages, etc., but under the terms "all their works 
constructed under the authority of this act," the roadbed with its super- 

structure and all the depots, warehouses and other structures 
(490) and buildings, with the lands covered by them, which are neces- 

sary to the operation of the said road. 
It is true, the Legislature of this State in the above-cited act assent- 

ing to the Virginia act of incorporation mith sundry alterations and ad- 
ditions thereto, did reserve in the eighth section of said act the right to 
alter, amend or modify the act of incorporation so far  as i t  applied 
to the road in this State; but the counsel for the defendant has failed 
to cite any act of the Legislature of this State, and we have been unable 
to find any, which has amended, altered or modified the provisions of 
the seventeenth section of the charter. The plaintiff's property was as- 
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semed for taxation by the defendants under the Acts of 1874-'75, Chap- 
ters 184, 185; but we are unable to see how they could have s u p p o d  
their authority to do so was derived from any provisions of either of 
those acts. So far  from warranting any such construction, we think the 
Legislature, by the provisions of those acts, clearly manifested an in- 
tmtion not to disturb the exemption from taxation which had been 
granted the plaintiff in the original charter of incorporation. For, in  
the eleventh section of Chapter 184 (the act known as the Machinery 
Act), it is provided that "the value of the franchise of every railroad, 
canal, turnpike, plank road and transportation campany, whether lying 
wholly or partly in this State, unless exempt by law from taxation, 
shall be given in by the president," etc. And again, in Section 2, Class 
11, Chapter 185 (being the act entitled an act to raise revenue), it is 
enacted: "That whenever, in any law or act of incorporation granted 
either under the general law or by special act, since the 4th of July, one 
thousand eight hundred and sixty-eight, there is any limitation of tax- 
ation, the same is hereby repealed, and all the property and effects of 
such corporations shall be liable to full taxation like property owned 
by individuals." From the provisions of Laws 1874-'75, Chapters 184 
and 185, we think the purpose of the Legislature is clear that 
they did not mean to tax any railroad company char te rg  before (491) 
4 July, 1868, whose charter contained any exemption or limita- 
tion of taxation. 

Afirrned. 

Cited: Worth v. R. R., 89 N. C., 306. 
~< 

WASHINGTON TOLL BRIDGE COMPANY v. COMMISSIONERS OF 
BEAUFORT. 

Constitutional Law-Obligation of  Contracts-Repeal of Penalty. 

1. It seems that the general assembly can not, by contract or otherwise, de- 
prive itself or its successor of the power to provide or authorize those 
increased facilities for transit over its public waters conferred by the 
organic law, which the necessities of trade and business may require. 

2. An act of assembly which confers upon a private corporation the ex- 
clusive right of transporting passengers across a navigable river for 
a distance of six miles from a certain point opposite a large trading 
town, in consideration of a reduction, by one-half, of the former toll 
rates paid by the residents of defined parts of two counties, while full 
rates are' to be paid by all others, is obnoxious to the constitutional 
inhibition against monopolies. 

3. A penalty is no part of the obligation of a legislative contract, and it is 
competent for the general assembly to repeal it at  any time, i f  other 
adequate legal means of protection and redress are left unimpaired. 
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ACTIOW to recover a penalty, tried at Fall Term, ,1878, of BEAUFORT, 
before Ezm, J. 

On 24 December, 1812, the General Assembly passed an act incorpor- 
ating "the president, directors and company of the Washington 

(492) Toll Bridge," and authorized the company, when constituted 
according to the provisions of its charter, "to build a bridge 

across Tar River, above the town of Washington, in Beaufort County, 
and near the said town, to commence at Bridge street, next above 
and adjoining the lot belonging to Walter Hanrahan, situate on the 
northwest end of said town, and to extend across said river to the nearest 
land on the opposite side of the same, and from thence to make a road 
and causeway through the marsh and swamp to some convenient place 
of intersection with the road that now leads from Washington to New 
Bern," declaring that '(the right and property of said bridge and road 
or causeway, and the eniolunlents and profits arising therefrom,. shall 
rest in and belong to the stockholders or subscribers composing said 
corporation, according to their proportionate shares, and to their repre- 
sentatives and assigns." 

The seventh section of the act authorizes the erection of a toll-gate on 
the bridge, and prescribes what "shall be the usual rate of toll" to be 
charged and cellected at the gate on persons and property passing 
through it. The company was regularly formed and organized under 
the provisions of the charter, the road opened and the bridge constructed, 
and tolls levied and collected, until its destruction during the late Civil 
War, since which time the bridge has been rebuilt and kept up and the 
conferred franchise exercised as before. 

I n  1783, a charter was granted aud a company formed under it "to 
build a road through the marsh opposite Washington into a road" then 
in use, and to open and operate a ferry thence over Pamlico River to 
said town, for certain tolls, to be fixed and regulated by the County 
Court of Pitt-the control of which, with the territory, has been since 
transferred to Beaufort County. Under the act, the road was laid out, 

and the ferry established and maintained for many years before 
(493) and after the grant of chartered privileges to the plaintiff and 

up to the year 1833, when it was discontinued. One-half of the 
stock of the ferry company has been purchased by and belongs to the 
plaintiff. 

On 11 December, 1866, an act amendatory of the plaintiff's charter 
was passed, reducing "the tolls and charges upon the inhabitants of 
Beaufort County, residing on the south side of Pamlico River between 
Blount's Creek on the east, including Ruck's, Burney's, Haddock's and 
Taft7s districts in Pitt  County, extending to the C~aven County line on 
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the south, to one-half of the rates and cha~ges specified in the charter 
and amendments thereto, heretofore granted." 

The second section of the act is in these words: "No bridge or ferry 
shall be kept or established upon said river for the purpose of transport- 
ing any person or his effects across the same, either for pay or without 
pay, within ihe distance of three miles from said bridge, under the 
penaltie~s prescribed in Section 30 of the one hundred and first chapter 
of the Revised Code." The act is made to take "effect from the time the 
president and directors of the Washington Toll-Bridge Company accept 
the same and signify such acceptance to the Secretary of State." The 
conlpany two days thereafter assented to the proposed amendment, and 
filed written evidence thereof in the Secretary's office. 

At an adjourned session, beginning in January, 1867, the General 
Assembly passed an act, which mas ratified and went into operation on 
21  February, repealing the act of 11 December, 1866; and on 4 March 
following, by another amendment, conferred upon certain persons there- 
in named authority "to establish and keep up a free ferry across .the 
Parnlico River, opposite the town of Washington, in the county of 
Beaufort, on the old ferry road," and annulling all laws in conflict with 
its provisions. 

I n  1878, the Board of County Commissioners of Beaufort, co-operat- 
ing with the Township Trustees, appointed and settled a free 
ferry, according to the requirements of Chapter 104, Bat. Rev., (494) 
between the end of Gladden street where it touches the river in 
said town, and the terminus of a public road on the opposite side; 
and in October last a steam ferry-boat was employed to transport per- 
sons and property over the river without charge. 

The Kev. Code, Chap. 101, Sec. 30, referred to in the amendment 
to the plaintiff's charter, declares that "if any unaut&orizad person 
shall pretend to keep a ferry, or to transport for pay any person or his 
effects within ten miles of any ferry on the same river or water which 
theretofore may have been appointed, he shall forfeit and pay two 
dollars for ewry  such oferace to the nearest ferryman." 

I n  this action the plaintiff seeks to recover the accumulated penalties 
of two dollars for each person gratuitously carried over the river by the 
defendants' boat, and upon such estimate was adjudged the sum of three 
thousand eight hundred and forty dollars, double the number of pas- 
sengers. Judgment for plaintiff, appeal by defendants. 

. Messrs. G. H.  Brown, Jr., and D. G. Fowle for plaintiff. 
Mr. W. D. Rodman for defendants. (497) 
SMITH, C. J. (after stating the case). Numerous points were made 

and discussed by defendant's counsel, of which it  is only needful to 
specify the following : 
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1. The grant of an exclusive right to plaintiff to provide means of 
transit over the river for the space of six miles, contained in the act 
of 11 December, 1866, is inoperative and void as conferring special 
privileges without adequate or indeed any proper consideration to the 
State. 

2. The General Assembly can not, by coutract or otherwise, divest it- 
self or deprive its successor of the power to provide or authorize those 
increased facilities for transit over its public waters, conferred by the 
organic law, which the necessities of trade and business may require. 

3. The consideration for the grant is itself a bestowal of speciaI 
privileges to a few, to the injury of the rest of the people interested, 
and, as such, illegal and unwarranted. 

4. The General Assembly was competent to pass the repealing act 
and arrest action under it, during the same session, notwithstanding 
the plaintiff's assent, and the contract was not before final adjournment 
consummated so as to be within the protection of the Constitution of 
the. United States. 

5. The repeal, if ineffectual to withdraw the exclusive privileges con- 
ferred, or to impair the legal remedies then existing for their enforce- 
ment, is valid in withdrawing the provided penalty. 

6. The political body represented by the County Commissioners is 
not responsible for their illegal acts, nor is the taxable prop- 

(498) erty of the people chargeable for the consequences thereof, the 
liability, if any, being personal to the Commissioners and their 

agents. 
These and other propositions were enforced and combated by the 

counsel for the respective parties in the argument, and numerous cases 
cited and commented on. Our attention wilI be confind to the consider- 
ation of some of them only. 

While contracts made by a State with corporations or individuals, 
and embodied in an act of legislation, which the State, under its organic 
 la^, is competent to enter into, are protected from violation by the 
clause in the Constitution of the United States (Art. I, Sec. l o ) ,  which 
forbids the passing of any "law impairing the obligation of contracts," 
it is equally necessary that the essential powers of government, con- 
ferred for wise and useful purposes, should remain undiminished and 
unimpaired in the legislative body itself and pass in full force to its 
successor. When a contract undertakes to alienate any of these, it is 
inoperative, and as no right, vests, so no obligation is created under it. 
The principle is very clearly and strongly stated by Judge COOLEY 
thus: "To say that the Legislature may pass irrepealable laws is to say 
that i t  may alter the very Constitution from which it derives its author- 
i ty; since in so far as one Legislature cduld bind a subsequent one by 
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its enactuzents, it could in the same degree reduce the legislative power 
of its successors, and the process might be repeated until one by one 
the snbjects of legislation would be excluded altogether from their con- 
trol, and the constitutional provision that the legislative power sha!l 
be vested in two houses would be to a greater or less degree rendered 
ineffectual." Cooley Cons. Lim., 125, 126. I n  a note contributed to the 
edition of Cruise's digest bv Greenleaf. a char distinction is drawn " 
between those restrictions upon legislative power which may be im- 
posed and transmitted as binding upon a succeeding Legislature, 
and those which attempt to abridge or impair the substantial (499) 
powers of government, the indispensable attributes of sovereignty 
itself, the right to exercise which when demanded for the public con- 
venience is vested in the body and inalienable. "It is therefore," says 
the editor, "deemed not competent for a Legislature to covenant. that 
i t  will not, under any circum&ances, open  m o t h e r  avenue to  the public 
travel within certain limits, or a certain term of time, such being an 
al ienat ion of sovereign powers and a violat ion of public duty." The 
doctrine, as thus announced, would seem to meet the facts of the present 
case. The General Assembly not onlv bestows a valuable franchise 
upon the plaintiff, but undertakes to deprive itself and all succeeding 
++ssemblies of tEe right to establish or authorize others to establish the 
same, or any other mode of passing over the river, for a space of six 
miles up and down a large navigable river open and accessible to sea- 
going vessels, without regard to the, future growth of the surrounding 
country in population, wealth and business, and the necessity for in- 
creased facilities for intercourse which inseparably attends such growth. 
Practicallv all water transit below the mescribed limit is interdicted. as 
the case states. by natural obstructions there met with to the establish- , " 
ment and working of a new ferry, inconvenient if not insurmountable. 
The monopoly is secured, as the plaintiff contends, against interference 
by an irrevocable penalty which gives forty times the value of the toll 
lolst on each passenger, and the full measure of the injury to the fran- 
chise, for his transportation. We should hesitate to admit the binding 
force of such a legislative contract with its consequences, and that i t  
was beyond the reach of remedial legislation and correction. 

Suppose the town had advanced and prospered until its inhabitants 
numbered the population of a great city; and as a natural accompani- 
ment, other thrifty and flourishing towns had sprung up on the 
opposite bank, reclaimed; it  may be, from overflow, would the (500) 
Iegislature be disabled by this bartering away of its power to 
afford any relief by opening or authorizing to be opened new channels of 
intercourse and new avenues of trade? Would the grant be a perpetual 
bar to all improvement and progress, unless voluntarily removed by one 
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interested in  keeping it u p ?  Or putting another case: Suppose that 
the Legislature should incorporate a turnpike company and grant it the 
exclusive right of constrncting a road between two places which had be- 
cqme prosperous and populous cities, demanding new avenues of trade 
and large facilities for outer communication, stipulating in the charter 
that no other road for the transportation of goods and the conveyance 
of persons should be allowed, and providing severe penalties against any 
invasion of this special privilege, could no railroad or canal be con- 
structed to meet the necessities of trade and commerce, and could the sur- 
rendered power never be resumed or exercised to afford the needed 
r elief ? 

The pressure of the question and its obvious embarrassments have led 
some of the Courts to intimate that a remedy for the grievance may be 
found in the right of eminent domain, and making full compensation for 
the property taken. The object, however, is not the condemnation of the 
plaintiff's bridge and his right to demand toll from such as use it, but 
to remove the excluding features of the grant, which rest simply in the 
contract. I f  the Constitution inhibits interference with the provisions 
of the act because it constitutes a contract, how can its obligation be 
impaired any more by exercising the right of eminent domain than 
by exercising any other fundamental legislative power? Why should 
the disability attach to the one more than to the other? I f  th'e 
integrity of the obligation is preserved under the Constitution, it would 
seem to be protected from invasion in any form by the contracting par- 

ties. I f  a valid contract is entered into, undoubtedly these conse- 
(501) quences follow, and the only practical solution of the difficulty 

is to be found in the doctrine that the Legislature of a State 
is incompetent to enter into stipulations whose effect is to deprive it of 
any of its essential powers, and that to this extent the undertaking is 
inoperative and void. I n  other words, no such obligation arises out of 
the act to be protected by the Constitution. 

These considerations, in connection with the rapid advance of the 
country, notwithstanding the numerous decisions in which contracts of 
this kind have been upheld, and the surrender of legislative power en- 
forced, have drawn the attention of jurists to a fresh examination of , 
the scope and effect of the provision in the Federal Constitution to 
which such serious consequences are ascribed, and the tendency is to 

.limit i t  to cases in which no essential function of the government, in- 
dispensable to the public good, is abnegated, and to sustain the inalien- 
ability of such as are. 

Thus, in Bridge CO. u. E. R., 6 Page, 550, where the plaintiff sought 
' 

to enjoin the defendant from erecting a bridge over the Mohawk River 
a t  Schenectady, to be used as a part of its railway, and the relief was 
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refused, Chancellor WAZ WORTH incidentally remarks : "The Legislature 
has indeed protected the Mohawk Bridge Company in the enjoyment 
of an exclusive right to carry passengers across the river a t  Schenectady 
to a certain extent by prohibiting others from establishing a ferry within 
a certain distance from the toll bridge; but i t  has not deprived a future 
Legislature of the right to authorize* the erection of another bridge 
within the prescribed limits whenever the public good shall appear to 
require it." 

I n  JlcRee v. R. R., 47 N.  C., 186, the: plaintiff sought to recover of 
defendant a penalty incurred by an invasion of the exclusive right con- 
ferred by its charter, and wherein i t  is declared to be unlawful for any 
person whatever to keep any ferry, build any bridge, or set any 
person or property over the river, for fee or reward, within six (502) 
miles of the bridge, under a penalty of twenty shillings. The 
Court held that the grant, upon a strict construction of its terms, did 
not contemplate the case then presented, and referring to the interpreta- 
tion contended for by the plaintiff, say: "It was unreasonable on the 
e art of the Governor. Council and Assembly. in consideration of build- " # 

ing a bridge, to confer a perpetual monopoly, and take from themselves 
and their successors, for all' time to come, the power of doing that for 
which all governments are organized-promoting the general welfare by 
adopting such measures as a new condition of things might make neces. 
sary and taking advantage of such improvements and inventions as 
after ages might originate for the benefit of the public. I n  other 
words, i t  is unreasonable to suppose that they intended to surrender 
the means by which they and their successors might thereafter be en- 
abled to effect that purpose for which they mere created and formed 
into a government." 

The inability of the depositary of legislative power, under the Con- 
stitution, to part  with any essential portion by an irrepealable enact- 
ment, is strongly presented in the opinion in  R. R. v. Reid, 64 N.  C., 
155, and the consequent inconveniences pointed out; and although that , 
decision was reversed in the Supreme Court of the United States, the 
general principle is not denied or impugned. To remove this barrier to 
the progress of internal improvements and meet the wants of a country 
so rapidly advancing in numbers and material wealth, the rule of strict 
construction is applied to such grants, and it is held that, unless upon 
the clearest intent, they will not be allowed to hampelr and restrain 
the exercise of legislative power. Hence, railroads are permitted to con- 
struct bridges as part of their line over streams when the exclusive 
right of transportation by bridge or ferry across them has been con- 
ferred upon another person OF company, as has been held in  
Thompson a. R. R., 3 Sand., Ch. 625, and in McRee v. R. R.; (503) 
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supra.  But it is unnecessary, and we do not mean to determine that 
the exclusive privileges granted to the plaintiff in the present case 
can be recalled at the will of the General Assembly, and the discussion is 
intended to direct attention to the difficulties of the subject. We place 
our decision upon other distinct and independent grounds, which we 
will now proceed to state: 

I t  is decided in Carrow v. T o l l  Br idge  Co., 61 N. C., 118, that under 
the charter of 1812 no such exclusive privileges were conferred as in- 
terfered with the power of the corporate authorities of the county to or- 
der the establishment of a ferry over the river, "notwithstanding its 
propinquity to the toll bridge of the defendants," and the Court say: 
"This power is one of the at tr ibutes  of t h e  sovereignty of the State, 
which is to be exercised by the Legislature itself, or any agent whom 
that body may authorize to act for it," and that the county authorities 
are such agents under the act of 1784 (Rev. Code, Chap. 101). 

The act of 11 December, 1886, was passed during the pendency of 
that action, and while noticed in the opinion, was not so brought forward 
as to be within the judicial cognizance of the Court. The existence of 
this amendment alone distinguishes the pending action from that case, 
and requires us to consider its operation and effect. This we will briefly 
do. 

The act proposes to reduce the charges for passing over the bridge to 
one-half  f h e  exGtilzg rates t o  be paid b y  t h e  residents of defined parts 
of B e a u f o r t  and  Pitt counties,  wh i l e  full rates are t o  be paid b y  all 
others.  and, as the consideration of the partial concession imposes a 
prohibition against the opening of any other mode of transportation, 
whether free or for pay, for a distance of six miles, across the river. I t  
not only discriminates between residents of the same county in the tolls 

to be paid by them, but i t  forbids future relief to those upon 
(504) whom the heavier burden is put. Not only is the special and 

exclusive privilege of transportation conferred upon the plain- 
tiff, but such special privileges are conferred upon a few at the expense 
of the many, without any other apparent ground for the discrimina- 
tion except that those favored may have a more frequent use for the 
bridge. The people of the town of Washington and others living on 
one side of the river pay double the rates of those residing on the other, 
in the boundaries of the favored territory. Was the General Assembly 
competent to enter into such a contract, and is i t  within the guaranty 
of the Constitution beyond modification or repeal by itself or its suc- 
cessors? We should not hesitate in  declaring our opinion, were the 
question original and open, but i t  is disposed of in M c R e e  V. R. R., 
already cited, and we can add little to what was said by PEARSON, J., 
in delivering the opinion in the case: "We are not, however, under the 
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necessity of putting the decision upon the mere question of construction, 
for our declaration of ~ igh t s  at once puts an end to such unreasonable 
pretension or claim to an hereditary and perpetual monopoly as that set 
up by the plaintiff. Declaration of Rights, See. 3 : 'That no man or set 
of men are entitled to exclusive or separate emoluments or privileges 
from the community but in consideration of public services.' Sec. 22: 
'That no hereditary emoluments, privileges or honors ought to be 
granted or conferred in this State.' Sec. 23: 'That perpetuities and 
monopolies are contrary to the genius  of a free State, and ought not to 
be allowed.' The meaning and purpose was to forbid und abolish all 
hereditary and perpetual monopolies as contrary to the genius of a 
free State, and to put in motion the new State they were then organizing 
as a free  representat ive  republican qovernment ,  relieved from all fetters 
and trammels previously existing by which its action might be cramped 
or circumscribed, and fully authorized t o  do everythi f ig  necessary and 
proper to accomplish its mission, that is, promote the general 
welfare." The life of the plaintiff corporation, i t  is true, was (505) 
limited to eighty years, of which twenty-six remained when the 
grant was made, yet the case comes within the mischiefs these constitu- 
tional declarations were intended to remedy, when then existing, and 
to prevent their recurrence in the future: and it falls under the denun- 
ciation of these utterances of the fundamental law that lies at the basis 
of free institutions. Discriminating privileges are conferred for no 
"public services," now or hereafter to be rendered, and for no apparent 
consideration promotive of the common good; and this partial and un- 
just discrimination becomes itself the basis for the imposition of in- 
numerable burdens upon the unfavored many. We are unwilling to 
uphold the validity of a contract, though assuming the form of law, 
involving distinctions so unequal and unjust, and invading those great 
elemental tmths so clearly enunciated in the fundamental law, as being 
beyond future legislative correction or control. 

I n  B r a d l e y  v. R. R., 21 Com., 306, the Court say, and i t  meets our 
full approval: "As between individuals, it is the duty of the State to 
protect them in the enjoyment of just and equal rights." But there is 
a further, and, in our opinion, not less fatal obstacle to the plaintiff's 
recovery, resulting from the operation of the repealing act of February, 
1867. Admitting that the franchise and the exclusive privileges attached 
to it, with the prohibitions against any interfering enterprise, can not 
be recalled or abridged, i t  by no means follows that the superadded 
penalties may not be revoked without impairing the obligation of the 
contract, while all other legal remedies are left in full force. This 
effect, then, may be given as the repealing statute, if it is inoperative to 
recall the grant itself and the remedies there providsd'by law for its 
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security against invasion. The penalty is not part of the contract, and 
its withdrawal does not impair any of the plaintiff's constitutional 

(506) rights, and i t  is not a substitute for his common law remedies. 
This is so decided in Toylor. v. R. R., 49 N. C., 277, wherein the 

Court say: "It was thought by some that the statute, by inference, 
denied the comnlon law right against a person who transported any 
person without pay. The point was made by the case of Long v. Beard, 
7 N. C., 57. I t  is there held that the statute is cumulative in regard to  
the remedy, and left the common law right of ferrymen untouched, and 
i t  was decided that the plaintiff had a right of action against the de- 
fendant for erecting a free ferry within one mile of his ferry." * * * 
"whereby the plaintiff's custom was drawn off and his profits dimln- 
ished." 

The sanctity of a contract under the Constitution declared inviolable 
extends to all such rights and interests as grow out of it, and to the neces- 
sary means there provided by law for their protection and for securing 
redress for injuries done to them. We do not understand the constitu- 
tional guaranty as embracing those further provisions, whereby a viola- 
tion of such rights is made an indictable offense, or a pecuniary penalty 
is imposed. These constitute no part of the legal obligation, and as they 
are given from consideration of public interest, so they remain under 
the control of the law-making power, and may be withdrawn a t  its dis- 
cretion. This view is taken and this distinction asserted in  the case of 
Richadsom v. Wicker., 80 N. C., 172, decided at the last term. I t  
is there held that while the act of 1868-'69, Chap. 137, which forbids 
a Sheriff to sell property under execution without first laying off to the 
debtor so much as is exempted under the Constitution of 1868, so far 
as it relates to debts previously contracted, and increased the exemption, 
was void, and such additional property remained subject to the debt, 
yet the act was valid as a repeal of the penalty of $100 imposed upon 
a delinquent officer by Chapter 105, See. 25, of the Revised Code, as the 

right to the amercement constitutes no part of the obligation. 
(507)  The Court say: "The imposition of a penalty for a want of offi- 

cial diligence is a matter of State regulation, and i t  would be no 
impairment of the plaintiff's right to collect his debt if the Legislature 
should repeal the amercement law altogether." 

So it has been determined that the right to imprison a debtor and 
coerce payment thereby, forms no part of the contract, and his discharge 
does not impair his obligation. Beers v. Haughtom, 9 Pe~ters, 329. 

"This Court has often decided," says WAITE, C. J., "that statutes of 
limitation affecting existing rights are not unconstitutional if a reason- 
able time is given for the commencement of an action before the law 
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BRIDGE Co. v. COMMISSIONERS. 

takes effect," and cites numerous decisions in support of the proposi- 
tion. Terry v. Anderson, 95 U. S., 628. 

I n  Murray v. Charleston, 96 U. S., 432, the court was called on to ex- 
pound this provision of the Constitution, and its application to a tax 
levied upon public securities held by a non-resident, and STRONG, J., wbo 
delivers the opinion, says: "The obligation of a cozltract depends upon 
its terms and the means which the law in existence at  the time affords 
for its enforcement. A law which alters the terms of a contract by 
imposing new conditions, or dispensing with those expressed, is a law 
which impairs its obligation; for such a law relieves the parties from 
the moral duty of performing the original stipulations of the contract, 
and it prevents their legal enforcement." 

While ouf researches have not led to the discovery of any adjudicated 
case directly bearing on the point, nor has such been cited by counsel, 
our reflections and the reasoning in the cases examined bring us to the 
conclusion that the penalty is no part of the obligation of a contract, 
when full legal means of protection and redress are left unimpaired, 
and that the repealing act effectually withdraws the penalty and leaves 
the present action without support. 

We pass by without comment other interesting points de- 
bated before us, such as the capacity of the General Assembly, (508) 
and during the same session, to revise, modify or annul any of its 
acts of prior legislation, and the liability of the taxable praperty within 
the county of Beaufort for pendties incurred by the action of its oor- 
porate authorities in the discharge of publio duty, as unnecessary in 
the decision of the case. 

The action must be dismissed. 

Action Dismissed. 

Cited: Tabor v. Ward, 83 N. C,, 295; R. R. v. R. R., Id., 498; 
Broadnax v. Baker, 94 N. C., 680; Bridge Co. v. Plowers, 110 N. C., 
386; Board of Education v. Commrs., 111 N. C., 585; Thrift v. E. City, 
122 N. C., 38; Robinson v. Lamb, 136 N.  C., 497; In  re Spease Terry, 
138 N. C., 222; Glenn v. Commrs., 139 N .  C., 417; Edwards v. Golds- 
boro, 141 N.  C., 71; Pedrick v. R. R., 143 N.  C., 499 ; Parrott v.  R. R., 
165 N. C., 309. 
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Trustee of the UNIVERSITY of N. C. v. JOHN GATLING and others, 
Executors. 

~ o n s t r u c t b n  of Will-Conditional Bequest-Duty of Ezecutors. 

Defendants' testator bequeathed to the University $5,000 in U. S, bonds, which 
he directed to be registered in  the name of the trustees, declaring his 
desire to be that  the fund should remain in  that  form, so long as  i t  
might be thought safe, regardless of the rate of interest derivable there- 
from, and directing that  the interest be applied to defraying the tuition 
a t  the University of the testator's own sons, or of such students as his 
children or their heirs lineal might designate. The testator declared 
his purpose to be the endowment of five scholarships. The defendants 
insisted that  the fund was inadequate, or was likely to become insuffi- 
cient, to support the designated number of scholarships, and refused 
to turn it  over, unless instructed by the court, until the legatee would 
undertake to make up any deficiency which might arise, or so reduce 
the charge for tuition as  to meet the condition of the bequest, and 
sustain the five scholarships; Held, 

(1) That i t  was the duty of the executors to pay over the legacy without 
exacting any conditions. 

( 2 )  Obiter-The object of the bequest was an endowment of as  many 
scholarships as  the yearly interest might suffice to pay for a t  the then 
current rates of tuition atThe University, and no more. 

(509) CONTROVERSY for the construction of a will, submitted without 
action under C. C. P., Sec. 315, at Spring Term, 1879, of WAKE, 

before Eure ,  J. 
Upon the clause of the will set out in the opinion, the Court below 

held that the plaintiff was entitled to the bonds mentioned as an en- 
dowment of as many scholarships as the interest thereon from year to 
year may be sufficient to pay for at the then current rates of tuition 
at the University, and no more, the students who are to receive the 
benefits thereof to be selected as set forth in said clause; and adjudged 
that defendant executors pay the costs of the proceeding. From which 
ruling the defendants appealed. 

JIessrs. Bat t le  & Mordecai and Lewis & Strofig for plaintiff. 
Messrs. Gikliam & Gatl ing for defendants. 

SMITH, C. ,J. This is a controversy submitted without action upon a 
case agreed under C. C. P., Sec. 315, the purpose of which is to yecover 
a specific legacy given in the will of B. F. Moore, deceased, and to 
determine the conditions on which i t  is to be received. 

The testator, in clause 29 of his will, bequeathes as follows: "I give 
to the trustees of the' University of North Carolina five bonds of the 
United States, each bond of one thousand dollars, issued under the act 
of 14 July, 1870, and 20 July, 1571, payable in coin and redeemable 
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at the pleasure of the government after 1 May, 1881, numbered respect- 
ively 14,569. 14,563, 15,775, 16,485 and 16,486, and bearing 5 per 
cent interest, payable quarterly on the first days of February, (510) 
Nay  August and November. Said bonds, which are now regis- 
tered in my name, are to be ~g i s t e r ed  in the name of the trustees of the 
University of North Carolina. The interest which may become due 
on said bonds after my decease shall be received by the said University 
corporation as it may become payable, and shall be appropriated ex- 
clusively for the purpose of defraying the tuition at the University of 
my sons, or of such students and for such periods of time as my children 
or their lineal heirs may designate; and in case of any disagreement 
between them as to the choice of the persons to be selected, or in case no 
selection be made as already provided, the selection shall be determined 
by the trustees of the Eniversity, or the executive committee thereof: 
Provided, however, that any student who may be selected in the manner 
prescribed shall be subject to the same and like rules and regulations 
for their government as are provided generally for the government of 
the students of the University." 

"It is expressly provided as one of the conditions of this donation, 
that the fund hereby donated qhall not be subject, directly or indirectly, 
to any debt now due by the University, or which may hereafter become 
due by i t ;  and i t  is provided also, that if at any time the regular exer- 
cises of the University should be suspended, so that the proper persons 
can not be educated at the University, the income of the fund may be 
used during such suspension for education elsewhere of the persons se- 
lected. My purpose is to endow five scholarships with the donation; 
and I desire the fund to remain invested in United States bonds so 
long as they may be considered safe, without reference to the rate of 
interest; and if the fund should be otherwise invested at any time, I 
direct that i t  shall be on the safest and most reliable security." 

The fund is insufficient, or may soon become so, to support the num- 
ber of scholarships mentioned from the income and profit aris- 
ing from the bonds, or from any into which they may have to (511) 
be converted bearing a lower rate of interest, under the opera- 
tions of the treasury department of the United States, and the parties 
differ as to the obligations imposed on the legatee by their delivery. 
The plaintiff insists that the income must be applied, as far  as it will 
go, in the support of the five scholarships, but that the deficiency is not 
to be made up by the legatee, nor the charge of scholarships reduced be- 
low the established rate, in order to meet the condition of the bequest 
and sustain the proposed five scholarships. 

The defendants insist that such is the testator's intention, the proper 
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construction of the will and the effect of accepting the bonds. The case 
is intended to present this point for our determination, 

I n  our opinion, the question is not properly before us in this pro- 
ceeding to recover the legacy. The unqualified right to demand, and the 
equally absolute duty of the executors to deliver, if the estate permits, 
me clearly and unequivocally expressed in the will. The testator re  
quires the five bonds specifically.described "to be registered in the name 
of the trustees of the University of North Carolina," the interest be- 
coming due after his decease to be received by the said University cor- 
poration, as i t  may become payable, and specifies how it shall be used 
and the mode of appointing the beneficiaries other than his own sons, 
who have priority of right thereto. It is made one of the cortditiorn 
of the bequest that the fund shall not be applied to the debts of the 
University, and if the benefi~iaries can not be educated there, by reason 
of suspension of its exercises or other causes, the income shall be used 
for a similar purpose at some other educational institution. And in the 
last sentence of the clause, he declares his "purpose is to endow five 
scholarships with the donation." 

Whatever trusts may attach from this decla~ed purpose, and 
(512) follow the transfer of the bonds to the plaintiff, it is manifest 

the office of the executors is performed by dellivering them. They 
can impose no terms or conditions, nor exact any security for the dis- 
charge of the trusts, the duty of delivering being plainly declared in the 
words used. Those trusts must be enforced on behalf of the beneficiar- 
ies, if the plaintiff should @t any time helreafter fail to carry them h t o  
effect. The relation of trustee and benelficiary is created between the 
legatee and those who are to reap the fruits of the legacy in their educa- 
tion. But while not before us, and while the rights of the beneficiaries 
can not be affected by our opinion upon the question the parties intended 
to present, we feel a t  liberty to say we do not interpret the will as im- 
posing an obligation in its nature perpetual on the plaintiff to make 
the income maintain the five scholarships either by reducing the rates 
to a sum within the income, or by making up the deficiency out of other 
resources of the University, the effect of which would be to convert an 
intended bounty into 8 heavy and continued burden. The words in- 
dicate a wish that the funds may sustain that number of scholarships, 
but do not import a command that they shall do so, and annex it-as an 
inseparable condition to the legacy itself. The testator's intent will be 
attained by a careful preservation of the fund in a safe though small 
interest-bearing investment, and the application of its fruits to the 
education of as many as .it will admit. - 

I t  is seldom that much aid can be derived from adjudicated caws 
in finding out the meaning and in giving effect to the varying words 
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which testators use in  disposing of their estates. The want of fixed 
forms of expression, and the infinite diversity of language employed, 
necessarily leave each will, in a great degree, to be interpreted by its 
own provisions. We think our construction carries out the gen- 
erous purposes of the testator, and is in full consonance with the (513) 
pervading spirit of the entire instrument. 

Affirmed. 

STATE v. PINKNEY SHIPMAN. 

Assault and Battery, 

Defendant, after using threatening language with reference to the prosecutor 
and in his hearing, advanced upon him with a knife, continuing the 
use of violent and menacing expressions; the evidence left i t  doubtful 
as to whether or not the knife was open; when defendant got within 
five or six feet of the prosecutor, the latter said, "I shall have to go 
away," and withdrew from the work on which he was engaged; Held, 
that defendant was properly convicted of an assault. 

ASSAULT and battery, tried a t  Bpring Term, 1879, of HENDERSON, 
before Gzcdger, J. 

There was a verdict of guilty, judgment, appeal by defendant. 

Attorney-General for the State. 
Messrs. J. L. Henry and T. F. Davidsolz for defendant. 

ASHE, J. The defendant was indicted with one Charlee Shipman 
for an assault upon the person of John Maxwell, and was put alone upon 
his trial. 

On the trial, i t  was in evidence that the prosecutor Maxwell had been 
employed by one Holbert to manage a distillery, which he had erected 
and was operating upon the land of defendant, with his consent; that 
the defendant and his son, soon after the prosecutor commenced 
work, came to the distillery, and that defendant held several (514) 
private conversations, first with a negro who was there, and then 
with his son Charles, and while the defehdant was out talking with the 
negro, Charles the son proposed to swap knives and pistols with the 
prosecutor, who told him he had no pistol. The defendant came again 
into the house, and while in private conversation with Charles, the 
prosecutor heard one of them say to the other, "D-n him, if he stays 
here, I'll kill him." They both thein, having knives in their hands, 
but whether open or  not the testimony does not disclose, moved to 
where the prosecutor was at  the furnace, the defendant looking angry 
and saying, "I am cock of the walk and boss of the place; after I cut 
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three or four pieces of your liver out, I will boss this place." And when 
they got within five or six feet of the prosecutor, he said he would have 
to go away, and did leave. 

Upon this evidence, the defendant asked the Court to instruct the jury 
"that if the defendant was not nearer than six feet a t  the time of the 
offense, and although having a knife in  his hand not drawn, yet made 
no threat at the time that he would use it upon the prosecutor, he is not 
guilty of an assault.'' The Court declined to give the instruction, and 
the defendant exce~ted. The Court then charged the jury that if they 
believed the evidence, Maxwell had the right to be a t  the distillery, and 
if they should find that the conduct and words and acts of the defendant, 
and the exhibition of his knife (if they found the facts) were such as 
put Maxwell in fear and caused him to go away from them, the de- 
fendant would be guilty. There was a verdict of guilty. The defendant 
obtained a rule for a new trial, the rule was discharged, and the de- 
fendant appealed to this Court. 

There was no error in  the refusal of the Court to give the instruction 
prayed for. The instruction was not warranted by the facts in the 

case. I t  was predicated upon the idea that there was no threat 
(515) at the time the defendant approached within six feet of the 

prosecutor; but the manner and the language of the defendant 
were certainly very threatening. And while we think his Honor's 
charge to the jury was rather loosely given, we can not say it was 
erroneous when considered with the facts of the case. 

It is manifest that the defendant intended by violence, if necessary, to 
drive the prosecutor .from his place of business. Those private conver- 
sations with a negro and his son, the proposition of the son to swap 
knives and pistols with the prosecutor, a mere pretense for ascertaining 
whether he was armed or not, the threat that they would kill him if he 
stays there, the exhibition of knives, all indicate a hostile purpose. 

This Court has decided that if a person be at  a place where he has 
the right to be, and other persons having in their possession dangerous 
weapons, by following and threatening him, put him in  fear and induce 
him to go home sooner than he would have done, or by a different road 
from that he was wont to go, they would be guilty of an assault, though 
never nearer to him than seventy-five yards. 8. v. Rawls, 65 N. C., 
334. This is quite as strong a case against the defendant as that. I n  
that case, the prosecutor was repairing his fence, and one of thedefend- 
ants, the father of the others, came to the place where he was at  work, 
and, after some conversation, the  prosecutor left, and was soon followed 
by the father and three sons, using threatening and insulting language, 
and were armed, one with a manure fork, another with a hoe, and the 
third with a gun, but none of these weapons were taken from the 
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shoulders of those who bore them, and they never approached nearer 
than seventy-five yards of the prosecutor, but put him in fear and 
induced him to hasten home by a different road from that he was in the 
habit of traveling. 

I n  our case. the  rosec cut or was where he had the right to be. When 
u 

he observed the private conferences of the defendant, the negro, 
and his son, and overheard the threat to kill him if he stayed (516) 
there, i t  was sufficient to arouse his apprehensions. But when 
defendant and his son, each with a knife in his hand, amroached within 
five or six feet of hi& the father looking angry and saying, "I am the 
cock of the walk and boss of this place; after I cut three or four 
pieces of your liver out I will boss this place," i t  was calculated to 
excite in  the pyosecutor well-grounded fears for his safety; and to show 
that he was alarmed, he left immediately, saying, "I shall have to go 
away," evidently to avoid the imminent danger to which he was exposed. 
The defendant had approached so near to him that with one step for- 
ward and opening his knife if shut, the work of but a moment, the 
prosecutor being unarmed, would have been entirely at  his mercy. H e  
had no alternative but to stand and encounter the unequalconflict, or 
abandon his place of business. 

We think, upon the authority of Rawls' case, the defendant is guilty 
of the assault. There is 

PEB CURIAM. No Error. 

Cited: S. v. Marsteller, 84 N. C., 728; S. v. Martin, 85 N. C., 510; 
S. v. McAfee, 107 N.  C., 817; 8. v. Daniel, 136 N.  C., 575; S. v. Dauen- 
port, 156 N.  C., 609 ; IIumphries v. Edwards, 164 N. C., 159. 

STATE v. R. J. PRICE. 

If a woman in a proceeding in bastardy refuses to declare the father, pays 
the fine and executes the bond required by law, she can not thereafter 
sue out a warrant to have the putative father bound over to court to 
answer the charge upon the ground of alleged collusion between the 
defendant and the justice of the peace who took the bond. If there 
be fraud in such case the woman is in, pari delicto. 

PROCEEDING in bastardy, tried at  Spring Term, 1879, of HEN- (517) 
DERSON, before Gudger, J. 

On 17 November, 1877, a Justice of the Peace issued a warrant 
against Mary Key Kendall, the relator in this case, to compel her to 
declare the father of a bastard child of which she had been delivered, or 
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otherwise comply with the requirements of the law in such cases. Upon 
the hearing of the matter, she refused to declare the father, and there- 
upon a fine was imposed, and a bond for the maintenance of her children 
executed by her and the defendant, as surety. 

Sobsequently, to wit, on 4 September, 1878, she made an affidavit be- 
fore another J a s t i c ~  of the Peace that she had been delivered of two 
bastard children, and that the defendant was their father. Upon this 
affidavit a warrant was issued and the defendant arrested and bound over 
to answer the charge at  the Superior Court. When the case was called, 
the defendant's counsel moved to quash the proceeding on the-ground 
that the woman had refused to declare the father, and had given bond 
as above eet forth. The State, in reply, alleged that this was brought 
about by a collusion between the Justice and the defendant, and that 
a fraud had been perpetrated on the woman, and offered to introduce 
testimony to bstablish i t ;  that the qoestion should be submitted to the 
jury, and that there were two childmn, whereas, the warrant first issued 
against the woman charged her of havihg been delivered of only one 
child. The Court allowed the motion to quash, and ordered the d e  
fendant to be discharged, and from this ruling Ferguson, Solicitor for 
the State, appealed. 

Attorney-General and H.  G. Ewart for the State. 
No counsel in this Court for the defendant. 

ASHE, 3. Any Justice of the Peace, upon his own knowledge, or 
information made to him, that any single woman within his 

(518) county has been delivered of a child or children, may cause her to 
be brought before him, or some other Justice of the county, to be 

examined upon oath respecting the father; and if she shall refuse to 
declare the father, she shall pay a fine of five dollars and give a bond, 
payable to the State of North Carolina, with sufficient security, to keep 
such child or children from being chargeable to the county, etc. Bat. 
Rev., Chap. 9, Sec. 1. 

It was not the object of this act to punish the father for having be- 
gotten the child, nor to reward the mother for her lewdness, but solely to 
prevent the maintenance of the child from becoming a charge upon the 
county. When the woman refuses to declare the name of the father, 
pays the fine, and gives the bond required, the object of the law is ac- 
complished, and the State has no further concern in the matter, until 
there is a breach of the bond; and there can be no breach until the 
county shall have incurred expense in the maintenance of the child. 

The woman having made her election to pay the fine and give the 
bond, there is an end of the matter. She can not afterwards sue out a 
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warrant of bastardy and have the reputed father bound over to Court. 
8. v. Brow%, 46 N. C., 129 

As the county has been indemnified, we do not see what the fraud 
upon the woman has to do with the question. I t  is a police regulation, 
adopted solely for the benefit of the community. And where, under the 
further provisions of said section, the woman swears the child and the 
reputed father is bound over to Court, and in the order of filiation is 
directed to pay to the woman a certain sum, her right in the matter is 
only incidental to the main purpose of the statute, the indemnification 
of the county; and when that is accomplished, the law is satisfied. 

I f  there was any fraud in  the proceedings before the Justice, 
the woman was in pari delicto. The Justice could hardly have (519) 
had any complicity in i t ;  for upon information that the woman 
had been delivered of a bastard, he issued his warrant to bring her be- 
,fore him, and then, no doubt, ascertaining there were two children in- 
stead of one, he took a bond conformable to the requirements of the stat- 
ute, conditioned to keep her children, not her child, from becoming a 
charge upon the county. The obligors of the bond are bound for the 
maintenance of both the children, and the failure to support either or 
both of them, whereby that burden should fall upon the county, would 
be a breach thereof, for which an action would lie in the name of the 
State for the indemnification of the county. 

There was no error in  quashing the proceedings in the Coul-t below. 

STATE v. LEWIS SPENCER. 

Costs, Taxing Against Prosecutor. 

The presence of a prosecutor to convict the defendant is in law a presence 
to answer the latter in costs for the false clamor, if the prosecution 
be adjudged frivolous; and a judgment entered against him for such 
costs is valid, though rendered in his absence and without notice. o 

APPEAL from an order made at  April Term, 1879, of NEW HANOVER 
Criminal Court, by Meares, J. 

At February Term, 1879, of said Court, the defendant was 
indicted for a trespass upon the premises of Jere M. Rewlett, (520) 
and upon the trial the jury returned a verdict of '(Not guilty." 
Wewlett was marked as prosecutor, and the Court finding that the prose- 
cution was frivolous and malicious, on motion of defendant's counsel, 
adjudged that the prosecutor pay the costs. The prosecutor was not 
present in Court when the order was made taxing him with the costs, 
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and a t  April Term aforesaid, moved to set aside said judgment, on the 
ground that he was notapresent when i t  was rendered. The motion was 
denied, and the prosecutor, Hewlett, appealed. 

Attorney-CSe.nera1 for the State. 
No counsel in this Court for appellant. 

DILLARD, J. One Lewis Spencer was indicted and tried a t  the Crim- 
inal Court of New Hanover, opened and held on the second Xonday in 
February, 1819, under Bat. Rev., Chap. 32, Sec. 3, and Jere M. Hewlett 
was duly endorsed on the bill of indictment as prosecutor. 

After a verdict of not guilty, on motion of the accused, at the same 
term of the Court, but not on the day in which the verdict was rendered, 
it was adjudged by the Court, when the prosecutor was not personally 
present in Court, that he pay the costs, inchding the fees of the wit- 
nesses summoned for the defendant, and afterwards, to wit, at  the next 
term of the Court, the prosecutor, Jere M. Hewleit, came into Court 
and moved the vacation of the judgment and his discharge therefrom, 
which motion being overruled, he took an appeal to this Court. 

From the record and case of appeal sent up to this Court, we collect 
that the prosecutor moved to set aside the judgmeqt rendered against 
him on the ground that he was not present in  Court at the time, and 
therefore it is to be assumed that he was legally constituted prosecutor 

by being so marked on the bill, and that he had no question to 
(521) make as to his liability for the costs, and the judgment was en- 

tered against him, except that the jud,gment was rendered when 
he was not present. 

The question is, was i t  competent to the Court to give judgment 
against the prosecutor when he was not present in Court? 

Jere 19. Hewlett having been legally made prosecutor, as we are 
taking it to be conceded from the terms and scope of the motion, he was 
liable, in the event of acquittal of Spencer, to be adjudged to pay all 
the costs, according to the statutes then existing and the decisions of this 
Court. C. C. P., Sec. 590; Laws 1874-'75, Chap. 247; S. v. Lupton, 63 
N. C., 483, and S. v. Darr, Ibid., 516. And this liability might be 
adjudged immediately on the rendition of the verdict, and sometimes 
was, but usually i t  was later, and might be at  any time during the term; 
and the prosecutor being marked as such on the bill, and therefore con- 
nected with the cause as a party, i t  was his interest and duty to be in 
Court, and in legal intendment he is to be taken as in Court, at all times 
during the term. I f  adjudged to pay the costs when present in Court, 
the prosecutor may be, and generaIly is, put into the custody of the 
Sheriff by the express authority of a statute until he pay the same, or be , 

therefrom discharged according to law. Bat. Rev., Chap. 33, Sec. 132. 
362 
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I f  not present, then he is liable to be brought up and put into custody 
for the costs, just as may be done in the case of a defendant sentenced 
to pay a fine who is omitted to be ordered into custody, or escapes. 
8. v. Simpson, 45 N. C., 80; S. v. Cooley, 80 N. C., 398. 

I n  prosecution bonds and appeal bonds the practice is and has always 
been to enter up summary judgment; and this, upon the idea of assent 
thereto on tho contingency provided for ;  and just so i t  ought to be, and 
in  practice is, in the rendition of judgment against a prosecutor on the 
acquittal of the accused. I t  is not unjust to the prosecutor, and 
can be no surprise to him. He, in effect, undertakes and agrees, (522) 
when he becomes prosecutor, that in the event of the acquittal he 
will pay the costs and such of the defendant's witnesses as shall be ad- 
judged against him, and assents to the entry of summary judgment 
therefor. It'would be most unreasonable that a prosecutor should be 
allowed to be present to prosecute and convict, and in case of the ac- 
quittal of the accused, then to walk out of the Court and delay to an- 
swer his motion for costs on the excuse of being absent from Court and 
of non-liability to judgment therefor until he can be found and brought 
before the Court by the service of notice on him. 

I n  our opinion, the presence of a prosecutor to convict a defendant 
ought to be, and in  law is, a presence to answer defeiidant for his costs 
for his false clamor; and we hold, therefore, that his Honor was not in 
error in refusing to set aside the judgment entered against Jere M. 
Hewlett, for the reason of his not being present in  the Court a t  the time 
of its rendition. 

Judgment of the Criminal Court of New Hanover is 
PER CURIAM. Affirmed. 

Cited: S. u. Owem, 87 k C., 567; S. v. Hortow, 89 N. C., 583; S. 
v. Hamilton, 106 N. C., 661; S. v. Sanders, 111 N.  C., 701. 

STATE v. JOHN LAWRENCE. ' 

Criminal Procedure-Writ of Error-Certiorari-Indictment-Joinder of 
Counts-Larceny and Receiving-General Verdict-Punishment. 

1. The writ bf error in criminal cases does not obtain in this State. The only 
relief which a person convicted in an inferior court can obtain from a 
court of supervisory jurisdiction is by appeal, or by certiorart as 
a substitute therefor where, without laches, he has lost his right (523) 
of appeal. 

2. Where a prisoner has been properly convicted, but illegally sentenced, 
and the case is brought to this court by appeal or otherwise, and judg- 
ment reversed, he is not entitled to a discharge, but the case will be sent 
back to the court below for such judgment as the law allows. 
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3. Where the grade of a common law offense has been made higher by statute, 
the indictment must conclude against the statute, but when the punish- 
ment has been mitigated, it may conclude at common law. 

4. A count for the larceny of a horse, concluding at common law, may be 
joined with a count for the statutory offense of receiving the same; and 
the indictment thus drawn will warrant a general verdict of guilty. 

5. Upon such a conviction the punishment should not exceed ten years im- 
prisonment. 

PETITION for a certiorari, filed and granted a t  June Term, 1879, of 
the Supreme Court. 

The defendant was indicted for larceny and receiving, etc., and tried 
at  Spring Term, 1876, of COLUMBUS, before M c K o y ,  J. 

I n  his petition for a certiorari, the defendant says he was convicted 
of horse stealing and sentenced to the penitentiary for twenty years, 
and in pursuance of the judgment of the Court, he has ever since been 
confined therein; that he is advised the said judgrnent is  contrary to 
law, in that the first count of the bill of indictment concludes at  com- 
mon law, whereas, he was sentenced to twenty years in conformity with 
the statute, and that there was another count in the bill for receiving 
said horse, etc.; that there was a general verdict of guilty upon the 
indictment, i t  not appearing from the verdict whether he was found 

guilty of the larceny or the receiving, in which latter case he is 
(524) advised that he could only be sentenced for ten years; and that 

the judgment should have been arrested. The petitioner further 
states that after the trial he was conveyed to the ~enitentiary,  where he 
has ever.since remained in close confinement, by reason of which and of 
his extreme poverty, he has not heretofore been able to invoke the aid of 
this Court to review the record in his case. 

At torney-Genera  for the State. 
Messm. Hinsdale  & Devereur for the defendant. 

ASHE, J. This case was brought from the Superior Court of Colum- 
bus County by ,certiorari in nature of a writ of error to review the 
judgment pronounced upon the defendant in a criminal action against 
him, tried in that Court at  Spring Term, 1876. 

The defendant was indicted for stealing a horse, and the bill of indict- 
ment contained two counts: First, for stealing the horse; and second, 
for receiving the same, knowing it to have been stolen. The first count 
concluded at common law, and the second against the statute. The jury 
returned a general verdict of guilty, and the defendant was sentenced to 
twenty years' imprisonment at hard labor in the State's Prison. 

H e  alleges in his petition for the certiorari that he has been kept in 
the penitentiary in close confinement ever since his conviction, and in 
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consequence thereof, together with his extreme poverty, he has beem 
unable till now to invoke the aid of this Court. H e  irlsists, through his 
counsel, that the sentence pronounced upon him in  the Superior Court 
of Columbus County was not authorized by law, and that the judgment 
below should be reversed; and then, as the cer-tiorcrri is to be treated as 
a writ of error, he must be discharged; or, if it shall have the 
effect to give him a new trial, that he will be entitled to his dis- (525) 
charge upon the ground that no person can be put twice in  
jeopardy of life or limb, 

We do not think there is any force or application in these propositions ; 
for the writ of error in criminal cases does not obtain in  this State. 
The only relief which a person convicted in an Inferior Court can 
obtain from a Court of supervisory jurisdiction, is by appeal or a writ 
of certiorari as a substitute therefor, where, by any means otherwise 
than by his own fault, he has been deprived of the right of appeal. 
And as to the secand proposition, we do not see, in the view we take o f ,  

' 

the case, how that question can arise. I n  no event will the defendant 
be entitled to his discharge. The practice settled in  this State, where 
a prisoner has been convicted and an illegal sentence pronounced against 
him, and the case is brought to this Court by appeal or otherwise, is, to 
send the case back for such judgment as the law allows. 8. V .  Sue, 
1 N. C., 277; S. v. Cook, 61 N. C., 535. 

Was the sentence in  this case illegal? 
The receiver of stolen goods, knowing them to be stolen, by Section 

55, Section 32, of Battle's Revisal, is punishable as one convicted of 
larceny. By Section 25 of the same chapter, the distinction between 
grand and petty larceny is abolished, and the offense of felonious stealing 
is to be punished as petty larceny. And petty larceny, by Section 
89 of the same ehapter, is punished by imprisonment in the State's 
Prison (or county jail) for not less than four months nor more than 
ten years. So that larceny and receiving stolen goods, knowing them ta 
be stolen. are subject to the same punishment. And by Laws 1874-'75, 
Chap. 62, it is provided that the defendant may be charged in the same 
indictment in  several counts with the separate offenses of receiving 
stolen goods, knowing them to be stolen, and larceny. But  before the 
passage of this act, it was held by this Court that it was competent 'to 
join these offenses in  the same indictment, because they were 
offenses of the same grade and the punishment was the same. (526) 
8. v. Speight, 69 N.  C., 72; S. v. Baker, 70 N.  C., 530; S. v. 
Bailey, 73 N. C., 70; S. v. Rrite, Ibid., 26. 

I t  is, however, insisted in this case that, by Sec. 17 Ch. 32 of Battle's 
Revisal, the punishment for stealing a horse is increased from the 
maximum of ten to twenty years, and that the punishment being differ- 
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ent from that prescribed for receiving stolen goods knowing them to be 
stolen, they can not be joined. R. v. Sheppurd Johnson, 75 N.  C., 123. 
That would be true if the first count in  this indictment had concluded 
against the form of the statute, as in that case (Johnson's), but i t  
concludes a t  common law, by which it was punished with whipping, im- 
prisonment or other corporal punishment. But whipping has been 
abolished by the Constitution, and imprisonment in the State's Prison 
substituted for it by Section 29, Chapter 32, of Battle's Revisal. So 
that, one convicted on an indictment for stealing a horse concludiiin at  

u " 
conimon law, is punished the same as one convicted of receiving i t  lmow- 
ing i t  to have been stolen. 

I f  this were an opcn question, we perhaps might come to a different 
conclusion; but i t  has been settled by several decisions. of this Court. 
See S. v. Rafts,  63 N. C., 503, where i t  is held that when the offense at 
common law is made an offense of a higher nature by statute, the in- 
dictment rnusl conclude against the statute; but when tho punishment is 
'not increased, but mitigated, i t  need not conclude against the statute; 
and that the substitution of imprisonment in the State's Prison for 
whipping is a mitigation, and the indictment concluding a t  common 
law, the defendant was subject to the punishment prescribed in  said 
Section 29 ; and the decision in  this case has been recognized and ex- 
pressly approved in S. 71. Kent, 65 N. C., 311, and S. v. McDonald, 
73 N.  C., 346. 

We are, therefore, of the opinion that under the law established by 
this Court, construing the various statutes upon this subject, his 

(537) Eonor in the Court below had no authority for inflicting a pun- 
ishment of twenty years' imprisonment upon the defendant, and 

that the sentence was illegal and should not have exceeded ten years. 
The judgment pronounced by the Court below must 'be rcversed, and 

the case remanded to the Superior Court of Columbus County that the 
defendant now confined in the State's Prison may be brought before 
that Court upon a writ of haheas c o r p s  ad suhjiciandum, to the end 
that the proper j u d p e ~ n t  upon the verdict, agreeably to this opinion 
and the law of the State, may be pronounced upon him. 

PER CQRIAM. Error. 

Cited: S. v. Carrell, 82 N .  C., 584; S. v. Green, 85 N.  C., 600; X. v. 
Dunn, 86 N.  C., 731; X. v. Queen. 91 N.  C., 661 ; X. v. Thompson, 95 
N. C., 601; X. t i .  Walters, 97 N.  C., 491: S. v. Goings, 98 N.  C., 767; 
8: v. Jones, 101 N. C., 724; I n  re Deaton, 105 N.  C., 61; 8. v. C*rowell, 
116 N. C., 1059; S. v. Austin, 121 N .  C., 622; S .  v. Truesdale, 125 N.  
C., 701; S. v. Black, 150 N .  C., 867; I n  re Nol7ry, 154 N.  C., 166; 
8. v. Cherry, Tb., 637; I n  re Wiggins, 165 N .  C., 455. 
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STATE v. STEPHEN HOLDER. 

Dogs-Larceny. 

Dogs are not the subject of larceny in this State. 

LARCENY, tried at  spring Term, 1879, of DA~IDSON, before Xchenclc, J. 
The indictment charged the defendant, Stephen Holder, alias Ste- 

phen Phillips, with stealing "one dog of the value of one dollar," the 
property of one T. T. Spaugh. The defendant's counsel moved to quash 
the ii~dictment on the ground that i t  did not charge an indictable 
offense. The motion was allowed, and I)obson, Solicitor for the State, 
appealed. (See S. v. Vouse ,  65 N. C., 315; Latham, 13 Ired., 33.) 

Attorney-General for the State. 
No  counsel in this Court for the defendant. 

ASIIE, J. The defendant was indicted for stealing a dog. I t  is no 
offense at  common law. 4 B1. Corn., 236; Arch. Cr. Pl., 175; 1 Hale 
P. C., 512. The common law is the law of this State, except where 
altered by statute; and we have no  statute making it larceny to steal a 
dog; therefore, the indictment can not be sustained. 

Affirmed. 

Ci ted:  Mouiery v. Salisbury, 82 N.  C., 177. 

STATE v. WILEY LUNSFORD and others. 

False Imprisonment-Hoax-Fraud. 

False imprisonment is the illegal restraint of one's person against his will; . 
\ 

Therefore, where on trial of an indictment for such offense it appeared that 
defendants went to the prosecutor's house at night, called him up out 
of bed, represented to him in changed voices that they were in search 
of a stolen horse, and offered to pay him to accompany them; and 
thereupon he mounted behind one of the defendant's on his horse, and 
went voluntarily, without threat or violence from defendants, and 
after riding a quarter of a mile in a gallop he complained of the un- 
comfortable mode of transportation, dismounted and discovered he 
was the victim of a hoax and was left in the road by defendants; 

I t  was held, that the fraud practiced did not impress the transaction with 
the character of a criminal act. 

INDICT MEN^ for false imprisonment, tried a t  Spring Term, 1879, of 
MACON, before Gudger, J. 

The bill charged that the defendants, Wiley Lunsford, Leander Bate- 
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man and Nelson Rogers, did make an assault upon one Robert 
(529) Garrison, and him the said Garrison unlawfully and injuriously, 

against his will, and against the laws of the State, and without 
any legal warrant, authority, or reasonable or justifiable cause what- 
soever, did imprison and detain, etc. 

The jury returned a special verdict finding the following facts: On 
the night of the . . . . day of . . . . . ., 1878, the defendants went to the 
house of Robert Garrison, the prosecuting witness, after he had gone 
to bed, and called him up and represented to him that they were search- 
ing for a stolen horse which they understood had gone in the direction 
of Swain County, and urged him to go with them in search of the 
horse. T-he defendants changed their voices and names. After giving 
them some directions about the roads, the witness yielded to their re- 
quest to go with them, they offering to pay him. Garrison thought 
they were the persons they represented themselves to be, and were in 
search of a stolen horse, and got behind one of them on his horse, when 
the defendants rode off in a gallop some quarter of a mile before Gar- 
rison discovered who they were. He complained of being hurt from the 
riding, and defendants propased that he should change and get on be- 
hind another one of the defendants. He then got down, and the de- 
fendants rode off, leaving him in the dark about a quarter of a mile 
from his house. The defendants offered him no violence, nor did him 
any injury, except such as resulted from the rapid riding. Defendants 
were not in search of a stolen horse, but used the device only for the 
purpose of perpetrating a practical joke on the prosecutor. Defendants 
were young men, and the prosecutor between sixty and seventy years 
of age. 

Upon these facts the Caurt held that the defendants were guilty. 
Judgment, appeal by defendants. 

Attormey-General for the State. 
Messrs. Reade, Busbee & Bzlsbee for defendants. 

(530) ASHE, J. False imprisonment is the illegal restraint of the 
person of any one against his will. The common law was so 

jealous of the personal liberty of the citizen, that it was regarded as 
a heinous offense, and the infringement of this right in England, under 
certain circumstances, was visited with severe punishment. False im- 
prisonment generally included an assault and battery, and always at 
least a technical assault; and hence the form of the indictment, which 
is for an assault and battery and false imprisonment; though there may 
be a false imprisonment without touching the person of the proqecutor, 
as where a constable showed a magistrate's warrant to the prosemtor 
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and desired him to go before the magistrate, which he did, without 
further compulsion. This was held to be a sufficient imprisonment, be- 
cause the officer solicited a warrant for his arrest, and in going with 
him, he yielded to what he supposed to be a legal necessity. But there 
must be a detention, and the detention must be unlawful. 3 B1. Com., 
127. 

The prosecutor in this case went voluntarily with the: defendants, 
with the expectation of a roward for his trouble. Instead of walking 
to the point of destination, a short distance from his house, he pre- 
ferred to mount on the crupper of one of the horses ridden by same 
of the part,?, and after going about one-fourth of a mile and dhovering 
that he was the victim of a hoax, he complained of the uncomfortable 
mode of transportation, and dismounted without objection from any- 
one. He was left all the while to the exercise of his own free will. 
There was no violence, no touching of his person, no threat, no intimida- 
tion of any sort. And the TUSe employed by the defendants to decoy 
him from his house we do not think was such a fraud as to impress the 
transaction with the character of a criminal act. I t  seems to have been 
one of those practical jokes that is sometimes practised without any 
intention, of doing harm or violating the law; and we are of 
the opinion that there was no violation of the criminal law (581) 
in this case. 

Reversed. 

STATE v. W. K. PARKER. 

Indictment, Conclusiolz o?. 

Ah indictment concluding "against the peace and dignity," omitttng the words 
"of the State," is  not insufficient. The defect is cured by act of as- 
sembly. 

INDICTMENT for obstructing a highway, tried a t  Spring Term, 1879, of 
EDGXCOMBE, before Eure, J. 

After a verdict of guilty, the defendant's counsel moved in arrest 
of judgment because the indictment concluded "against the statute 
in such case made and provided, and against the peace and dignity." 
The words '%of the State" were omitted, and the offense was one at 
common law. His Honor granted the motion, and Collins, Solicitor for 
the State, appealed. 



Attorney-General for the State. 
(532) Messrs. Howard & Nash for the defendant. 

ASHE, J. Theaindictment in  this case is for obstructing a highway, 
and concludes "against the statute in such cases made and provided, 
and against the peace and dignity." 

The defendant was found guilty by a jury, and, on motion of his 
counsel, the judgment was arrested upon the ground, we suppose, that 
the indictment concluded against the peace and dignity, omitting the 
words "of the State." 

The conclusion, against the peace of the king, has been uniformly 
held in England to be necessary in all indictments, whether for statutory 
or common law offenses. And in our Constitution of 1776 it was ex- 
pressly provided that indictments should conclude against the peace 
and dignity of the State, but the Constitution of 1868 omits this re- 
quirement, and ever since 1811, i t  has been the evident tending of our 
Courts, as well as law-makers, to strip criminal actions of the many 
refinements and useless technicalities with which they have been fettered 
by the common law, the adherence to which often resulted in  the ob- 
struction of justice and the escape of malefactors from merited punish- 
ment. 

The first step in that direction was the act of 1811, which provided 
that "every criminal proceeding by indictment, information or impeach- 
ment, shall be sufficient i n  form for all intents and purposes if it ex- 
press the charge against the defendant in a plain, intelligible and ex- 

plicit manner; and the same shall not be quashed, nor the judg- 
(533) ment thereon stayed, by reason of any informality or refine- 

ment, if in the bill or proceeding sufficient matter appears to 
enable the Court to proceed to judgment"; then the act of 1854, pro- 
viding that no jud,ment should be stayed or reversed for the want of 
the averment of any matter unnecessary to be proved, etc.; then the 
omission in the Constitution of 1868 of the requirement that indict- 
ments should conclude against the peace and dignity of the Stafe, 
which i t  is to be supposed was done with a purpose; and next the de- 
cisions of this Court, construing those statutes, in which i t  bas evinced 
a strong leaning to the relaxation of the rigid and technical rules of 
the common law. For  instance, i t  has been held that indictments with 
the conclusions "against the act of Assembly," "against the statute," 
"against the force of the statute," are good. S. v. T d a t t ,  32 N.  C., 151 ; 
S. v. Smith, 63 N. C., 234; S. v.  Davis, 80 N.  C., 384. See also S. v. 
Evans, 69 N. C., 40; S. v. Moses, 13 W. C., 452. 

I t  is perfectly manifest that the words in this indictment "against 
the peace and dignity," mean the peace and dignity of the State. They 
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can not be understood to have any other meaning. The objection is 
purely technical; and to arrest the judgment on such a ground would 
be giving full force to the refinement which it was the purpose of the 
Legislature to cure by the acts of 1811 and 1854. 

Reversed. 

Cited: S. v. Joyner, post, 539; S .  v. Kirkman, 104 N. C., 912; 
S. v. Barnes, 122 N. C., 1036; S. v. Hoster, 122 N. C., 1051; 8. v. Mc- 
Broom, 127 N. C., 534; S. v. Leeper, 146 N. C., 659. 

-- 

STATE v. E. C .  JOYNER. 

Traf f ic  in Liquor-lndictment-Co~t~titutional Law. 

1. It is constitutionally competent for the legislature to prohibit the sale 
within a specified locality' pf intoxicating liquors not the manufacture 
of the vendor. 

2. An indictment under a statute, which in one section unconditionally pro- 
hibits the sale of liquor in quantities less than a quart, and, in  a subse- 
quent section, interdicts all traffic in  liquors not of the seller's own 
manufacture, need not aver that  the liquor sold was not made by the 
defendant, when the offense charged is the sale of less than a quart. 

3. An indictment, whether for a common law or statutory offense, which 
does not conclude "against the  peace and dignity of the State," is 
fatally defective. 

INDICTMENT for retailing liquor, tried at  Spring Term, 1879, of 
NORTHAMPTON, before Bure, J .  

The defendant was indicted in the foilowing words: "The jurors for 
the State upon their oath present, that E. C. Joyner, late of the county 
aforesaid, at  and in  the county aforesaid, on 20 March, 1879, unlaw- 
fulljr did sell to one A. 11. Reid one pint of intoxicating liquor, con- 
trary to the statute in such case made and provided." The jury re- 
turned a special verdict, to wit, "The defendant sold to A. H. Reid, 
in  Northampton County, on 20 March, 1879, one pint of intoxicating 
liquor." And thereupon the Court held that defendant was guilty; 
judgment, appeal by defendant, whose counsel contended that the act 
under which the indictment was framed is unconstitutional. 

Attorney-General for the State. 
Messrs. W. Bagley, and Rende, Busbee & Busbee for defendant. 

SMITH, C. J. The defendant is charged with violating the first (535) 
section' of the IocaI act of 22 March, 1875 (Pr .  Laws 1874-'75, 
Chap. 255, Sec. I ) ,  and the j u r y  rendered a special verdict, in which 

371 
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they find "that the defendant sold to A. H. Reid, in Northampton 
County, on 20 March, 1879, one pint of intoxicating liquor," as specified 
i n  the bill of indictment. The Court being of opinion that upon this 
finding the defendant was guilty, pronounced judgment, from which 
the defendant appeals. The points made in  t.his Court, and strenuously 
contested for the defendant, relate, first, to the validity of the enact- 
ment, and secondly, to the sufficiency of the facts charged and found 
to constitute an offense under it. 

The first and secoqd sections of the act are as follows: 
('SECTION 1. That i t  shall be unlawful for any person to sell within 

Northampton County any intoxicating liquor by the measure less than 
one quart:  Provided,  neverlheless,  that nothing herein contained shall 
affect any retail license already granted by the County Commissioners. 

"SEC. 2. That , i t  shall be unlawful for any person to sell within said 
county any intoxicating liquor, other than that made by him or her." 

The third section makes a violation of the act a misdemeanor, 
punishable by a fine of "not less than thirty nor more than two hundred 
dollars." 

It is apparent upon a proper construction of the statute, and to make 
the sections consistent one with the other, that all traffic in intoxicating 
liquor, by the small measure less than a quart, is absolutely forbidden, 
and the selling in  larger quantities is restricted to liquor which the 
seller himself manufactures. The act of selling by measure less than 
a quart, with which the defendant is charged, by whomsoever done, and 

wherein the liquor sold may have been made, is under an uncon- 
(536) ditional prohibition. Consequently, no negative averments in 

the bill are required, and no additional facts need be found to 
constitute the offense. 

The argument against the validity of the law, because of the dis- 
crimination contained in the second section in favor of the seller's ,own 
product, has no application to the general interdict found in the first. 
The discrimination is not against citizens of o ther  counties n o r  l iquom 
elsewhere manu fac tured ,  but every person residing in or out of the 
county is a t  liberty to sell and dispose of his own products, above the 
limited measure, in Northampton as in  other counties. There are, theye- 
fore, no unequal and illegal distinctions in  the act subject to condem- 
nation under the Constitution of the State or of the United States, 
and the learning contained in the argument for the defendant has no 
bearing upon the case. 

But we do not concede that section two as interpreted by his counsel 
restrains this exercise of legislative power. The right of a State to regu- 
late, or to prohibit wholly or in part the traffic in  spirituous or intoxicat- 
ing liquor has been asserted and sustained by repeated adjudications in 
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the Courts of the different States, and is recognized in  numerous cases 
before the Supreme Court of the United States from the License Cases 
reported in  5 Wall., 452, down to the recent case of Barterneyer v. 
Iowa, 18 Wall., 129, where it was contended that such restraints were 
imposed by the new constitutional amendments. "The weight of au- 
thority is overwhelming," says Mr. Justice MILLER, delivering the 
opinion, "that no such immunity has heretofore existed as would prevent 
State Legislatures from regulating and even prohibiting the traffic in 
intoxicating drinks with a solitary exception. That-exception is the 
case of a law operating so rigidly upon property in existence at the 
time of its passage, absolutely prohibiting its sale as to amount to de- 
pviving the owner of his property." The subject is discussed and the 
authorities cited and commented on by Judge COOLEY in his valuable 
treatise on Constitutional Limitations, a t  page 583 and following, and 
the competency of the State thus to legislate fully established. 

But if the alleged repugnancy of the second section to the (537) 
Federal Constitution did exist, i t  does not affect the validity 
of the preceding prohibitory clause, under which the indictment is 
framed. "When a part of a statute," says Judge COOLEY, "is unconstitu- 
tional, that fact does not authorize the Courts to declare the remainder 
void also, unless all the provisions are connected in subject-matter, de- 
pending on each other, operating together for the same purpose, or 
otherwise so connected together in meaning that i t  can not be pre- 
sumed the Legislature would have passed the one without the other," 
and they must be "essentially and inseparably connected in  substance." 
Tbid., 178. ('An act may be constitutional in part, and unconstitutional 
in part," say this Court in Johnson v. Winslow, 63 N. C., 552. See 
also Packet Company v. Keokulc. 95 U.  S., 80. 

The law, local in its application, and clear and positive in  its man- 
dates, can not be controlled by provisions and restraints found in 
similar enactments, general or special, passed for the regulation or 
prohibition of the traffic in other parts of the State, and must be en- 
forced upon a fair  and reasonable interpretation of its own terms. Nor 
is the competency of the Legislature to pass local acts, such as the pres- 
ent, now an open question. The power has been so long and so often 
exercised and recognized in cases coming before this and other Courts, 
that its existence must be considered as settled. For  the reasons stated, 
no negative averments in  the bill are required, and nd evidence relating 
<,hereto was necessary on the trial. There were other technical ex- 
ceptions taken to the form and sufficiency of the bill of indictment, of 
which we deem it only necessary to say that they are, in  our opinion, 
untenable. 

The absence of the usual concluding words of an indictment, and its 



I N  T I I E  SUPREME COURT. Is1 

effect upon the bill, although not adverted to in  the argument, 
(538) have not escaped the notice of the Court., and furnish an occa- 

sion for us to mark our strong disapprobation of the practice of 
making needless and unauthorized innovations upon old and well es- 
tablished forms. The framers of our State government insorted in its 
organic law a clause requiring in express words that "indictments shall 
conclude against the peace and dignity of the State." Cons. 1176, Sec. 36. 
And such has been the invariable practice for more than a century past. 
I n  most of the State Coi~stitutions a similar mandate is found. 1 Whar. 
Cr. Law, See. 410. And in some of them the Courts declare that an 
indictment drawn in  disregard of this imperative requirement is fatally 
defective. T h o m p s o n  v. Commonweal th ,  20 Gratt. (Qa.), 724; Len-  
nons  V. s., 4 West. Qa., 755; S. I). Lopez, 19 Mo., 254; Anderson  v. S., 
5 Pike (Brk.), 444. 

I n  the latter case, SEUASTIAN, J., says: "This form derives no new 
consideration from its being found in the Constitution; such would have 
been the rule by the law without its insertion there. It was only de- 
claratory and in affirmance of an  old principle, and not a creation of 
a new one," and it is used, he adds, "to indicate the sovereign power 
offended in the violation of the law." 

The clause is left out of the substituted Constitulion of 1868, and 
being now without written law on the subject we are confronted with 
tho question of its materiality. 

I n  2 Hale P. C., 188, i t  is said that ('regularly every indictment ought 
to conclude contra pacem d o m i n i  regis, for that is not taken away by 
the statute of 31 Ilfenry TTIII., Chap. 8, and therefore "an indictment 
without concluding c o n t ~ a  pacem, etc., is insufficient, though i t  be but 
for  using a trade not being an apprentice, for every offense against a 
statute is contra pacem, and ought to be so laid." The same rule is 
laid down by Hawkins, with some exceptions not pertinent to the pres- 
ent case. 2 IIawk. P. C., Chap. 25, Sec. 92. 

The strictness of the rules of the common law relating to criminal 
proceedings, has been much relaxed by our own Legislature, and 

(539) an indictment is made sugcient i n  form for all intents and pur- 
poses if it expresses the charge against the defendant in  a plain, 

intelligible and explicit manner, so that sufficient matter appears to 
enable the Court to proceed to jud,gnent. Bat. Rev., Chap. 33, Sec. 60. 

Again, i t  is enacted that the want of certain usual technical aver- 
ments, such as the words, "with force and arms," or "of any matter 
necessary to be proved," shall not constitute ground for staying or re- 
versing judgment after conviction. Ibid., Sec. 66. 

We have decided in  X. v. ParXPr, ante,  531, that the omission of the 
words "of the State" would not vitiate the bill, and that by intendment 
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they would in  construction be supplied. But we do not feel a t  liberty 
to dispense entirely with words, declared by both Hale and-Hawkins 
to be material, which have had a constitutional sanction since the foun- 
dation of the State government until the change made in  1868. What- 
ever may be the proper construction and effect of the legislation referred 
to, i t  is manifest i t  did not cure this defect in  the form of an indictment, 
made material by the Constitution itself; and it ought not, since the 
change, to have any different or wider scope of application. 

For  the absence of this averment, then, the judgment must be ar- 
rested. 

PER CURIAM. Iieversed and Judgment Arrested. 

Cited: X .  v. Hazell, 100 N.  C., 473; S. v. Xtovall, 103 N.  C., 418; 
S. v. Moore, 104 N. C., 71'7; 8. v. Xirkman, Ibid., 913; S. v .  Bar~vhger, 
110 N.  C., 527; S. v. Moore, 113 N. C., 705; 8. v. Thomas, 118 N. C., 
1226; Broadfoot v. Fayetteville, 121 N.  C., 422; Guy v. Commissioners, 
122 N.  C., 473; Greene v. Owen, 125 N.  C., 222; S. v.  Sharp, Ibid., 
632; 8. v. Barrett, 138 N. C., 643; Durham v. Cotton Mills, 141 N. C., 
644; 8. v. Piner, Ih., 762. 

STATE v. RICHARD WILLIAMSON. 
(540) 

Indictment, Form of-Venue. ' 

1. Laws conferring, withdrawing or  limiting jurisdiction over preexisting 
common law offenses do not become a constituent part of the offenses 
to which they apply; and hence, indictments therefor need not con- 
clude against the form of the statute. 

2. A failure to lay the venue properly is  not fatal to an indictment, and, 
a fortiori it will not avail to  vitiate a justice's warrant. 

APPEAL at April Term, 1879, of NEW HANOQER, from Meares, J. 
The case states : The prosecutor, Simon Richardson, a constable, ob- 

tained a warrant against the defendant for assauIt and battery, which 
was tried before a Justice of the Peace. The defendant was adjudged 
to be guilty and fined, and from the judgment ho appealed to said 
Court, moved to quash the proceedings upon the ground, first, because 
the act of Assembly (1879, Ch. 92), conferring final jurisdiction upon 
Justices of the Peace in cases of assault and battery creates a statutory 
offense, and that therefore the warrant ought to have concluded against 
the fnrm of the statute and the peace and dignity of the State, which 
i t  does not do; and secondly, that the warrant does not charge that the 
offense was committed in  New Hanover County. The motion was 
overruled. 

375 
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It was proved on the trial that the defendant was in charge of a bar- 
room kept by one Mary Williamson, when the prosecutor entered to 
arrest an individual who was supposed to be in the bar-room, or in an 
adjoining room, where a large number of persons were engaged in 
dancing. The prosecutor swore that he showed the warrant for the 
arrest of the person for whom he was searching, and that he was 

ordered out of the bar-room, and finally pushed out of it by the . 
(541) defendant. The jury returned a verdict of guilty, and the de- 

fendant moved in arrest of judgment upon the grounds above 
stated. Motion denied. Judgment ; appeal by defendant. 

Attorney-GertemZ for the State. 
No counsel in this Co~lrt for the defendant. 

SMITIT, C. J. The defendant was arrested on a warrant issued by a 
Justice of the Peace of New Hanover County upon the affidavit of 
Simon Williamson, a constable, in which he is charged with commit- 
ting an assault upon the person of the prosecutor while in the execution 
of his official duties. On the trial of the charge before the Justice; he 
was found guilty, and adjudged to pay a fine of five dollars and costs, 
and appealed to the Criminal Court of New Hanover. The defendant 
there moved to quash the proceedings, and the motion being denied, he 
pleaded not guilty. The jury rendered a verdict of guilty. 

The motion to quash was made on the ground that the a@ of 28 
February, 1879, Laws 1879, Chap. 92, conferring jurisdiction of Jus- 
tices, modifies or affects the offense, and the warrant should have con- 
cluded against the statute; and for the further reason that the offense 
is not alleged to have been committed in New Hanover County. The 
motion to quash, as well as its renewal jn arrest of judgment for these 
assigned defects, were properly overruled. 

Laws conferring, withdrawing or limiting jurisdiction do not enter 
into and become a constituent part of the offences to which they apply. 

And assault and battery is an offense at common law, and though the 
absent words, if supplied, would not have vitiated the warrant, they 
were needless and superfluous. 

The want of an averment of a proper and perfect venue is not fatal 
to a 'bill of indictment where much greater strictness is re- 

(542) quired than in forms used before a Justice, and still less should 
be deemed essential to the sufficiency of a warrant. 

On the trial before the jury it was in evidence that the prosecutor 
had in his hands an order for the arrest of a certain- person whom he 
believed to be in the bar-room, or in the one adjoining in which many 
persons were engaged in  dancing, of which rooms the defendant had 
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control, and the precept was shown him; that the prosecutor was there- 
upon ordered away and violently pushed out of the room by the de- 
fendant. 

No exception is taken to the evidence, nor does it appear whether the 
person mentioned in  the order of arrest was in the dance-room, nor 
what reasons the prosecutor had for expecting to find him a t  the place. 
No  exception is taken to the evidence, nor to its sufficiency to authorize 
conviction, nor are any facts stated to excuse or justify the defendant 
i n  his forcible arld summary expulsion of the officer, whose business 
was fully understood, from the premises. I f  any such existed i t  was 
the duty of the appellant to give them in evidence and have them set 
out in  the record, with his exception to the rulings of the Court in 
reference thereto. This is not done, and as no error to the defendant's 
prejudice is shown, the judgment must be 

PER CURIAM. Affirmed. 

Cited: S. v. Long, 143 N. C., 674; 8. v. Francis, 187 N. ~ . , ' 6 1 4 .  

STATE v. JAMES HEATON. 
(543 1 

Statement, F o r m  of. 

1. Defendant was indicted under a statute which made it his duty to 
collect a State tax of one dollar on every mortgage given to secure 
a sum i n  excess of three hundred dollars, and rendered i t  a n  act 
of embezzlement to  appropriate such tax to the collector's own use; 
Held, that  the indictment is sufficient if it aver that  the defendant, 
by virtue of his office, collected one dollar a s  a tax due the State on a 
certain mortgage deed, described i n  the indictment, which said sum 
was the property of the State, and thereafter converted the same to 
his own use. I t  need not aver any more explicitly that  the mortgage 
was given to secure a greater sum than three hundred dollars. 

2. If there be a n  exception in that clause of a statute which creates 
a n  offense, the indictment should contain a negative averment that  
the subject of . the charge is not embraced by the exception; but 
when the exception or proviso is  in a subbsequent clause of the statute, 
i t  is a matter of defense, and need not be negatived i n  the pleading. 

EMBEZZLEMENT, tried at April Term, 1879, of NEW HANOVER, before 
Meares, J .  

Aftcr charging the election and qualification of the defendant as 
Clerk of the Superior Court of New Hanover County, the indictment 

< * 

further charged that he, by virtue of his office, and i n  pursuance of an 
act of the General Assembly, ratified 10 March, 1877, received and 
collected from one Alexander Oldham the sum of one dollar on a cer- 
tain mortgage deed as a tax due to the State of North Carolina, which 
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said sum of one dollar was thc property of and for the use o-f ithe said 
State of North Carolina, being a tax as aforesaid, which said sum 
of one dollar with force and arms the said James Heaton, on the day 
and date aforesaid, in the county aforesaid, did wilfully, knowingly, 
corruptly, falsely and fraudulently convert and appropriate to his own 
use, contrary to the form of the statute entitled ('an act to raise 
revenue," ratified 10 March, 1871, and against the peace and dignity of 
the State. Upon motion of defendant's counsel, the Court quashed the 
bill for the causes set out in the opinion of this Court, and Moore, 
Solicitor for the State, appealed. 

(544) Attorney-General for the State. 
No counsel in this Court for defendant. 

ASHE, J. The defendant being the Clerk of the Superior Court of 
New Hanover County, and ex  o,ficio Judge of Probate, was indicted at 
thc August Teim, 1878, of the Criminal Court of said county for em- 
bezzlement. The indictment was founded on the fifth and eighth scc- 
tions of Chapter 156, Laws 1876-'77. 

The fifth section reads: "On each marriage license, one dollar, and 
on each marriage contract, mortgage deed and deed in  trust to secure 
creditors where amount secured exceeds three hundred dollars, there 
shall be a tax of one dollar; the tax on marriage licenses shall be paid 
to the Register of Deeds when he issues the license, and the tax on the 
deeds to the Judge of Probate in  the county in which the instrument 
is admitted to registration," etc. To this section there is a proviso 
in  a separate clause : "That mortgage deeds, deeds i n  trust, or other con- 
veyances made to secure agricultural advancements shall not be subject 
to any tax undcr this section, and no tax shall be collected by any Clerk 
of a Supcrior Court as a tax on suits either for the State or county." ' 

The eighth section provides that "any officer convicted of violating the 
preceding sections, or of appropriating to his own use, any State, county, 
school, city or town taxes, shall be guilty of embezzlement, and may 
be punished not exceeding five years in  the State Prison, at  the dis- 
cretion of the Court." 

The indictment charges that the defendant, being Clerk of the Su- 
perior Court of New Hanover, by virtue of his said office, received and 
cdlectcd from one Oldham the sum of one dollar on a certain mortgage 
deed as a tax due the State of North Carolina, which said sum of one 
dollar was the property of, and for the use of, the said State of North 
Carolina, being a tax as aforesaid, which said sum of one dollar, with 

force and arms, the said James Heaton, on the day and year 
(545) aforesaid, did wilfully, knowingly, corruptly, falsely and fraud- 



W. C.] JUNE TERM, 1879. 

ulently convert and appropriate to his own use, contrary to the 
form of the statute entitled an act to raise revenue, ratified 10 March, 
1877. 

The counsel for the defendant moved to quash the bill of indictment 
for the following reasons : 

1. That the aforesaid fifth section only applies to mortgage deeds 
intended to secure an amount in excess of three hundred dollars, and the 
bill of indictment fails to charge that this was a deed of mortgage se- 
curing an amount in excess of three hundred dollars. 

2. That the proviso of the said fifth section exempts from this tax 
all deeds of mortgage made to secure agricultural advancements, and 
that the bill of indictment fails to negative this deed as an agricultural 
mortgage, 

His  Honor sustained tho motion to quash, and the Solicitor for the 
State appealed to this Court. 

1. Quashing indictments is not favored; and although the Courts 
have the power to quash upon motion of the defendant before plea, i t  is 
purely a discretionary one, and is not usually exercised unless where 
the defect is gross and apparent; and not then where the offense is a 
felony, or other heinous offences, such as cheats, extortion and public 
nuisances. Arch. Cr. PI., 66; 8. v. Baldwin, 18 N.  C., 195;  8. v .  J e f -  
f r e y ~ ,  1 N.  C., 528. I n  cases of doubt, they should not quash, because 
the defendant, if convicted upon the facts charged, can have the same 
advantage of legal points upon a motion in arrest of judgment as upon 
a motion to quash. 8. v. Smith, 5 N .  C., 213. And, on the other hand, 
judgment will not be arrested by reason of any informality or refine- 
ment, if in  the bill sufficient matter appears to enable the Court to 
proceed to judgment. Rat. Eev., Chap. 33, Sec. 60. 

The indictment in  this case is informally drawn, and would be more 
regular if i t  had charged that the defendant received and col- 
lected a tax of one dollar on a mortgage deed given to secure (546) 
an  amount in excess of three hundred dollars; for the two sec- 
tions having to bo taken together constitute the offense, the words 
"where the amount secured exceeds three hundred dollars," form a part 
of the description of the ofknse. 1 1  is safe but not essential to pursue 
the words of a statute. But if they are substantially followed, or words 
of equivalent import are used, it is suficient. 1 Bish. Cr. Pro., Sec. 
359; Chitty Cr. Law, 283. 

I n  8. v. McRenzie,  42 Me., 392, and Corn. v. I lampton ,  3 Gratt., 
590, it was held that the indictment must state all the circumstances 
which constitute the definition of the offense in the statute, so as to bring 
the defendant precisely within it. 

I n  8. v. Little, 1 Vt., 331, i t  was decided that an indictment need 
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not adopt the very words of a statute, the substance to a reasonable in- 
tendment is sufficient. 

I n  Page v. Xtate, 3 Ohio St., 229, it was held that i t  was not always 
necessary to describe the offense in the very words of the statute. 

And in  S. v. Fore, 23 N. C., 378, i t  has been held that an indict- 
ment ought to be certain to every intent and without any intendment 
to the contrary; but if the sense be clear and the charge sufficiently 
explicit to support itself, nice objections ought not to be regarded. 

We are aware that many of the English decisions which adhere to 
the niceties and refinements of the common law, are in conflict with 
those we have cited, which are supported by many other American 
cases of like import; but we have followed the latter because they are 
in  harmony with the policy of our law as indicated by the act of 1811 
and other statutes. And i t  is upon these authorities we are of the opin- 
ion that the decision of his Honor in  quashing the indictment for the 
reason first assigned, is erroneous. Conceding that it was necessary 

to aver that the tax receiGed was upon a mortgage deed to 
(547) secura creditors where the amount secured exceeded three hun- 

dred dollars, we think that fact is substantially charged in  the 
bill, eo explicitly as to admit of no intendment of the contrary, when i t  
is averred that the defendant received the sum of one dollar on a cer- 
tain mortgage deed as a tax due the State, which sum of one dollar was 
the property of and for the use of the State, being a tax, etc. These 
words exclude any inference that the dollar was received on a mortgage 
deed not taxed, and as conclusively and explicitly convey the idea that 
i t  was received on a mortgage subject to a tax as if i t  had been charged 
in the very words of the statute. I t  is alleged to be a tax on a mortgage 
deed, the tax when received was the property of and for the use of the 
State. There was no tax on any other mortgage deed. Had the money 
been received on a mortgage to secure an amount of less value than 
three hundred dollars, i t  would not have been a tax, nor the property 
of the State. I t  follows, then, without any intendment to the contrary, 
that the money received waEi a tax on a mortgage deed given to secure 
an amount in  excess of three hundred dollars. 

2. We think his Honor was equally in error in quashing the indict- 
ment for the second reason assigned; for it is a well-established principle 
that if there be an exception contained in a clause of the act which 
creates the offense, the indictment must show negatively that the sub- 
ject of the indictment does not come within the exception; but when the 
exception or proviso is in a subsequent clause of the statute, as in  this 
case, it is a matter of defense for the defendant, and need not be 
negatived in the pleading. Arch. Cr. Pl., 53; 1 Bish. Cr. Pro., Secs. 
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STATE v. PARKER. 

* 
$81, 382 ; Chitty Cr. Law, 283. We are of opinion that sufficient 
matter appears in  this indictment to enable the Court to proceed (548) 
to judgment, and, therefore, that it should not have been quashed. 

Reversed. 

C i t ~ d :  S .  v. Lanier, 88 N. C., 660; S .  v. Bloodworth, 94 N.  C., 919; 
S. v. Turner,  106 N.  C., 694; S.  v. Downs, 116 N.  C., 1067; 8. v. New- 
comb, 126 N.  C., 1106; S. v. Burton, 138 N. C., 577; 8. v. Connor, 142 
N.  C., 701; S. v. Hicks, 143 N. C., 694; S .  v. Moore, 166 N.  C., 286. 

STATE v. W. K. PARKER. 

Indictment-Injury to Stock. 

An indictment for injury to live stock under Bat. Rev., Chap. 32, Sec. 
95, which charges the offense as having been committed unlawfully, 
omitting the word "wilfully," is defective. 

INDICTMENT for a misdemeanor under Bat. Rev., Chap. 32, Sec. 95, 
tried at  Spring Term, 1879, of EDGECOMBE, before Eure, J. 

The bill charged that the defendant, with force and arms, did un- 
lawfully injure and abuse a certain hog the property of the prosecutor, 
said hog being a t  the time in  a certain enclosure not surrounded by a 
lawful fence, contrary, etc. After a verdict of guilty, the defendant's 
counsel moved in arrest of jud,gnent because the word "wilfully," or  
some other of similar import, was omitted in  the indictment. The 
motion was allowed, and Collins, Solicitor for the State, appealed. 

Attorney-General for the State. 
Messrs. Howard & Nash for the defendant. 

DILLARD, J. This prosecution is founded on Ch. 32, 'See. 95, of 
Battle's Revisal, for abusing a hog, the property of another, in  
an enclosure not surrounded by a lawful fence, and in the bill of (549) 
indictment the charge is that the abuse was done unlawfully, 
omitting "wilfully." 

On conviction of the defendant, his Honor arrested the judgment 
on the ground that the word "wilfully" should have been used as neces- 
sary to a legally sufficient description of the statutory offense. 

I n  s. v. Staton, 66 N. C., 640; 8. v. Allen, 69 N. C., 23; 8. v. Painter, 
70 N.  C., 70, and 8. v. Hill, 79 N.  C., 656, the indictment charged the 
offense, using both words, u n l a w f ~ l l ~  and wilfully, according to the 
precedents, and no objection was made to the sufficiency of the descrip- 
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a 
tion in this respect. But  in  8. v. Simpson, 73 N. C., 269, there was an 
omission of both, and the indictment was held defective. 

I n  the enacting clause of the statute these words are not used, but 
the injury forbidden is forbidden in  general words, so that any killing 
or abuse boing unlawful sirnply would constitute an offense; although 
the thing done may have occurred or been done by consent, or from 
carelessness or accident; and hence i t  was that in  the case of the 8. v. 
Simpson,  supra, this Court, by construction, held that i t  was necessary 
i n  bills of indictment under the statute in question to use both words 
to limit the general words of the statute. 

We concur cntirely in  the correctness of the decision in Simpeon's 
case, and the reasons on which i t  was based, and hold that the omission 
of the word ('wilfully" in the present case leaves the statute too little 
limited. The abuse charged on the defendant may have been the re- 
sult of carelessness or accident, without any assent or guilty participa- 
tion of the mind of the defendant therein ; and if so, the case is not 
one designed by the act to be punished. And we hold, therefore, that 

in  order to limit properly the general words of the statute, i t  is 
(550) necessary to allege in thc bill the injury or abuse as done unlaw- 

fully and wilfully, or by some equivalent words. Besides the 
cases cited, see S. 21. Ormond,  18 N .  C., 120. 

PER CURTAM. No Error. 

Cited:  S. v. W h i t a h ,  85 N. C., 569; 8. v. Allison, 90 N.  C., 735; 
8. v. Erwin, 91 N. C., 550; S. v. Howe,  100 N.  C., 453; 8. v. Powell, 
141 N. C., 782; 8. v. Leeper, 146 N.  C., 668. 

STATE v. JOHN SHERRILL and others. 

Where an indictment charged the defendant with a trespass upon land 
in possession of A, and the proof was that the premises were in 
possession of B; Held, to be a fatal variance. 

INDICTMENT for a misdemeanor, tried at  Spring Term, 1879, of 
CALDTVELL, before Graves, J. 

The facts appear in the opinion. Verdict of guilty, judgment, appeal 
by the defendants. 

Attorney-General for the State. 
No counsel in  this Court for the defendants. 

ASIIE, J. The defendants were indicted at Spring Term, 1878, of 
Caldwell Superior Court, and the bill of indictment is as follows: "The 

382 
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jurors for the State upon their oaths present, that Philo Sherrill, John 
Shnrrill, David Brinkley and Van Teague, on 1 Septombcr, 1877, in 
the county aforesaid, with force and arms and a strong hand, did as- 
semble together to disturb the peace, and being so assembled together, 
they, the said Philo Sherrill, John Sherrill., David Brinkley and Van 
Tcague, with force and arms and a strong hand, into a certain enclosure 
surrounding the dwelling-house of Goodwin Harris, in the county 
aforesaid, did break and enter; and then and there, at  and against (551) 
the said dwelling-house of him the said Goodwin Harris, the 
wife, children and servants of the said Goodwin Harris being in the 
said dwelling-house, at and against the said dwelling-housc, unlawfully 
and against the will of him the said Goodwin Harris, his wife, children 
and servants, did cast., throw and hurl a great number of stones and  
other missiles, and unlawfully, forcibly and with a strong hand, and 
in a violent and tumultuous manner. did null down the fence and en- 
closure surrounding and about the said dwelling-house, to the great 
terror and affright of the wife, children and servants of the said Good- 
win, and against the peace and dignity of the State." I t  was found and 
presented a true bill as to all the defendants except 'Van Teague; and 
at Spring Term. 1879, of said Court the defendants moved to quash the 
indictment. The motion was overruled and the defcndants pleaded not 
guilty, and upon the trial were found guilty. They then moved for a 
new trial, which was refused by the Court, and they appealed. 

The statement of the case by his Honor shows that upon tho trial 
before the jury, evidence was offered tending to show that the premises 
upon which the alleged trespass was committed, were in possession of 
one Lewis; that he himself was absent; that his son and son's wife, who 
were members of said Lewis' family, together with another son and his 
wife, who were visitors, were in the house; that there was a road, 
whether public or not did not appear, passing by the house; there 
was a fence between the house and the road, and enclosing the premises; 
that defendants and another in the night time came riding along the 
road, cursing and swearing, and when they came opposite the !ate, one 
of the defendants said, ('Come out, d--n you, we want to w h p  you"; 
that a sound was heard as if throwing rocks against the gate; that the 
wife of the son who lived there was greatly terrified; that they 
remained some two or three minutes, cursing, swearing and bel- (552) 
lowing like a bull, and next morning prints of rocks were found 
on the gate, and some two or three rails thrown off the fence. 

From the statement there seems to have been no proof that Goodwin 
Rarris, or his children or servants, were in the house,_ or that i t  was 
occupied by them or any of them. 

The Court instructed the jury that if the defendants entered the 
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premises with a strong hand and a multitude of people, in, such a 
manner as was calculated to put the owner of the house in fear, and 
tended to bring on a breach of the peace, they would be guilty. The 
instruction was erroneous. There was a fatal variance between the 
proof and the allegations of the bill of indictment. His  Honor should 
have charged the jury that there was no evidence in the case to warrant 
the conviction of the defendants upon that indictment. 

PER CURIAM. Error. 

Cited:  8. v. #herrill, 82 N .  C., 695. 

STATE v. RACHEL MIKLE. . 

IrrelevaItt Testimony-Conseque~tces of its AQmission. 

1. On a trial for murder it appeared in evidence that the deceased was, 
probably slain while chasing a hog. To connect the prisoner with 
the homicide the State was permitted to prove (prisoner excepting) 
a declaration by her that "the hog was bruised, and when salted 
down after it was killed, was nice clean meat, but that when she put it 
in warm water, it would loak lik; clotted blood;" Held, that the testi- 
mony, standing alone, had no tendency to implicate the prisoner. 

2. The admission of irrelevant testimony, over objection properly inter- 
posed, is ground for a new trial. 

(558) INDICTMENT for murder, tried a t  Spring Term, 1879, of CHER- 
OKEE, before Gudger, J. 

There was a verdict of guilty, judgment, appeal by the prisoner. 

Attorney-General for the State. 
Messrs. Battle & Mordecai for the prikoner. 

SMITH, C. J. The prisoner is charged with the murder of one James 
Ross, and two others who on the trial were acquitted, as being present 
aiding and abetting in the crime. 

The prisoner and the deceased lived not fa r  apart upon the same 
branch, and between their places of residence, but visible at  neither, was 
a cultivated field of the deceased, into which the hogs of Baty Mikle, 
one of the accused, had broken and committed depredations. Early in 
the morning of the day of death of the deceased, he started from his 
house, going in that direction with his dog, and said he would look 
and see if hogs were in the field. Soon afterwards the dog returned wet 
and muddy, and on searching, the dead body was discovered ih the field, 
and upon the ground near i t  were dog and hog tracks and signs of a 
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scuffle, and a hog's tail was found. The body bore marks of violence 
inflicted on the left side of the neck, and, in thc opinion of the physician, 
who made an examination by cutting into the bruised part, tho deceased 
was killed by a blow from some heavy weapon dealt upon the neck. 

There was no direct proof of the guilt of any of the accused per- 
sons, and the evidence was entirely circumstanbial. I n  order 
to show the prisoner's complicity in the crime, the Solicitor pro- (554) 
posed, and, after objection, was allowed to provo certain declar- 
ations of hers, made in the presence of a witness, the purport of which 
was reduced to writing and submitted to her counsel and to the Court, 
that its admissibility might be passed on befarc i t  was heard by the 
jury. 

The witness was then introduced and testified that on the morning 
of her arrest the prisoner spoke of the hog that had been dogged at the 
time when the dead body was found, and said "the hog was bruised, and 
when salted down after it was killed was nice clean meat, but that when 
she put it in warm water, it would look like clotted blood." 

The evidence, so far as the case discloses, is connected with no facts 
or circumstances pointing to the guilt of the prisoner, by which its bear- 
ing or materiality can be seen. The declarations stand out alone and 
unsupported, and the jury were left to draw therefrom their own de- 
ductions as to the prisoner's pa~ticipation in the homicide. The evi- 
dence might be rendered competent, in association with other facts, to 
prove the prisoner's guilt, and if so, these facts should be made to ap- 
pear, upon which its competency depends, so as to remove'the force of 
the objection. 

We can not undertake to measure the influence i t  may have exercised 
over the minds of the jury in conducting them to the conclusion ex- 
pressed in the verdict. The declarations alone certainly furnish no 
reasonable grounds for the inference that the prisoner committed the 
criminal act. They only show she was in possession of the hog after its 
death, but not that she was present when the deceased was slain, or 
was in any manner a party to the deed. The language ascribed t o  her 
is but the expression of a diseased imagination or superstitious fancy, 
entirely consistent with innocence, and yet the jury may have regarded 
i t  a s  the outcropping of conscious guilt, and given it a force to which 
it is in no manner entitled. In order to a conviction, the wi- 
dence must do more than raise a suspicion or conjecture of the (555) 
fact found; i t  must reasonably warrant the verdict in which such 
fact enters as a material element. 

"It is true," says BATTLE, J., in Patton v. Porter, 48 N. C.,  539, 
"that if it were testimony at all, it was too slight to have any legitimate 
effect upon the minds of the jury; yet it may possibly have misled them 
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by inducing them to find for the defendant, upon the principle of setting 
off one warranty against the other. This was, of course, improper, and 
as the jury m a y  have been misled, we think that the plaintiffs are en- 
titled to a venire de novo." Much more forcibly does the rule apply to 
a conviction for a capital crime, when the verdict may have resulted 
from the prejudicial effect of the evidence. See also Lynes v. State ,  36 
Miss., 617; Smith v. ROSS, 22 Wis., 439, to the same effect. 

The verdict can not be allowed to stand. There is error, and the 
prisoner is entitled to have her case tried before a new jury. 

Venire  de Novo .  

Cited:  Evans v. Ilowrzll, 84 N. C., 464; S. v. Shields, 90 N.  C., 695; 
8. v .  Jones, 93 N. C., 612. 

STATE v. ASBERRY THORNE. 

Jurm-Indictmeat-Burning Gin-h,ouse-Statutes Construed-Pumishment. 

1. One who had been summoned on a special venire, but not drawn on 
the jury, within two years next preceding the term of court a t  which 
he  is  summoned a s  a talesman, is not thereby disqualified under the 
Act of 1879, Chap. 200. To render such talesman incompetent, i t  must 
be shown that  he "has acted" or served upon a jury within the time 
prescribed by the act. 

2. An indictment for burning a gin-house charging the  offense to have 
been done unlawfully, maliciously and feloniously, is sufficient under 
the Act of 1869, Chap. 167, Sec. 5. The words used in the bill a s  
descriptive of the intent imply that the act was done "wilfully." 

3. An indictment for such offense under the Act of 1875, Chap. 228, can 
not be supported, though where i t  was intended to be drawn there- 
under, and is  sufficient under the former act, a conviction will be 
sustained. The two are not inconsistent, but the words "any house" 
in  the latter act do not include "gin-house." 

4. Where the punishment imposed by the sentence of a court is  unauthor- 
ized, the judgment will be reversed and the case remanded to the end 
that  a legal judgment may be pronounced. 

(556) 
INDICTMENT under the act of 1874-'75, Ch. 228, for burning a 

gin-house, tried at Spring Term, 1879, of EDGECOMBE, before Eure ,  3. 
Tho bill charged that the defendant did unlawfully, maliciously and 

feloniously set fire to and burn the gin-house of V. B. Sharpe and W. 
H. Weathersbee, the gin-house being used for the purpose of ginning 
cotton, and in tho possession of said owners, Sharpe and Weathersbee, 
and with the intent to injure and defraud them, contrary, ctc. 

During the trial a juror was called as a talesman and challenged 
by tho defendant for cause under the act of 1819, Chap. 200, and i t  

386 
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appeared that within the two years next preceding said term of the 
Court he had been summoned on a special venire issued in a case of 
felony then pending, and had attended Court under the summons, but 
a jury being had before his name was drawn, he did not serve thereon. 
The cause of challenge was held to be insufficient. Defendant excepted, 
and then challenged the juror peremptorily, and before a full jury had 
been drawn the-defendant exhausted his peremptory challenges. 

The evidence in the case was that the defendant burned the gin-house 
in the night time; that the &-house was used for ginning cotton, the 
property of said Sharpe and Weathersbee; but there was no evidence 
that they ginned cotton other than their own. The defendant 
asked the Court to eharge the jury: 1. That there was no evidence (557) 
the defendant had done any act made criminal or penal by the 
statute under which the indictment is drawn, and-that the gin-house 
used as above set forth was not in the scope or purview of that statute. 
2. That the act in Bat. Rev., Chap. 32, Sec. 6, was in force and has 
not been repealed, and defendant can not be convicted under that act 
because the indictment does not charge the burning to have been done 
wilfully,  and that the words used in the indictment are not a sufficient 
substitute for the word "~ilful ly, '~ and that the jury should acquit the 
defendant. The Court declined to charge as requested, and defendant 
excepted. Verdict of guilty, judgment that the defendant be confined 
at hard labor in the penitentiary for twenty years; appeal by defendant. 

Attorney-Gen~ral for the State. 
Messrs. W .  B. Rodman and W .  P. Wil l iams~n,  for defendant. 

SMITH, C. J. The indictment charges that the defendant did un- 
lawfully, maliciously and feloniously set fire to and burn a gin-house 
of V. B. Sharpe and W. H. Weathersbee, with intent to injure-and de- 
fraud them, and the jury find him guilty. 

The act of 10 April, 1869, makes "the wilful burning of any gin- 
house or tobacco barn, or any part thereof, or in the night time any 
stable containing a horse or horses, or a mule or mules," an offense 
punishable by confinement in the State's Prison from five to ten years. 
Bat. Rev., Chap. 32, Sec. 6. 

Subsequently, the act of March 22, 1875, was passed, which declares 
the unlawful and malicious setting fire "to any church, chapel or meet- 
ing-house," or "to any house, stable, coach-house, out-house, warehouse, 
office, shop, mill, barn or granary," or ('to any building or erection used 
in carrying on any trade or manufacture, or any branch thereof, whether 
the same or any of them respectively shall then be in the pos- 
session of the offender or in the possession of any other person, (558) 
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with intent thcreby to injure or defraud any person," to be a felony 
for which, on conviction, the offender shall bc subject to confinement 
in  the State's Prison for a term 'hot less than five nor morc than forty 
years." Laws 1874-'75, Chap. 228. 

Thc indictment is intended to be drawn, and the judgment of thc 
Court pronounced, under the last act. 

During the trial an exception was taken by the defendant to the 
overruling of his challenge to a talcs juror tendered, based on the act 
of 12 March, 1879, for the reason "that such juror has acted in the 
same Court as grand or petty juror within two years next preceding 
such term of the Court." Laws 1879, Ch. 200. The-facts do not come 
within the statute, arid the objection is not tenable. The juror had been 
summonod on a special venire and had attended a term of the Court 
within that time, but his name was not drawn, and a jury being ob- 
tained without him, he was discharged. The disqualification attaches to 
the juror who "has acted" or served as such, and not to one who has 
been at  t,he Court under a summons, liable only to be called on for such 
service. The juror was therefore not incompetent. 

The defendant further excepts to the sufficiency of the bill of indict- 
ment to warrant judgment against liim under cither of the before-re- 
cited acts: 

1. Not under the latter, for the reason that a gin-house is not named 
among the houses and buildings mentioned therein, and is not, the re  
fore, within its scope and operation; nor 

2. Under the first, for that the bill fails to allege the burning to have 
been "wilfully" done. 

The acts are not inconsistent, nor does the one intcrfere with and 
supersede the other, though both relate to the offense of burning houses. 
The first is confined to a few designated buildings, the wilful burning 

of which, and of one containing a horse or mule when done in  
(559) the night season only, is made an indictable offense. The other 

extends to houses and other buildings, specifically named, and 
requires as oonstitucnts of the crime that the act be done maliciously 
and with an  intention to injure or defraud the owner, which are not 
ingredients i n  the criminal act described and denounced in the former. 
A gin-house is not mentioned in  the latter act, and unless embraced in  
the word "house," is not within its scope and meaning. The qucstion 
suggests itself, if the word is used in its most comprehensive sense, and 
is intended to include every kind and form of building or structure, why 
are others mentioned a t  all? The enumeration would be, upon such a 
construction, wholly superfluous. The tern must h a w  a more restricted 
import, and such seems to be the interpretation put upon similar lan- 
guage contained in  the English statute of 7 and 8 George IV., Chap. 30, 
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Sec. 2, which punishes the burning of "any house, stable, coach-house, 
out-house, warehouse, office, shop, niill, malt-house, hop-oast, barn or 
granary, or any building or erection used in carrying on any trade or 
manufacture, or any branch thereof." A house in the Latin, domus, 
is a dwelling place or mansion, as known at common law, distinguish- 
able as such from all other buildings, used for different purpows, and 
entitled to peculiar favor and protection. IXence, in the old forms of 
indictment for arson, the subject of the offense is sufficiently described 
as the "house" of the prosecutor, which imports i t  to be a dwelling- 
house. 2 East P. C., 1020 and 1033; Rex. v. Donevan, 2 Wm. Bl., 682; 
1 Leach Cr. Cases, 69. I n  the same sense must the word be understood 
in our act, and hence the burning of a gin-house is not under its con- 
demnation. 

But in our opinion the conviction may be sustained under the prior 
act of April 10, 1869. While the indictment makes allegations not re- 
quired by the act, i t  embodies every charge essential to the con- 
stitution of the crime, and the unnece~ssary averments may be (560) 
treated as harmless surplusage. They do not vitiate a verdict 
which finds them all to be true, nor afford ground for an arrest of 
judgment. 

For the defendant, the substitution of the words "unlawfuEly, rnh 
Ziciously and faloniously" as descriptive of the defendant's intent in 
place of the "wilfu2" burning mentioned in the act is relied on as a 
fatal defect in the bill. The objection is without force. I t  is difficult 
to conceive how an act can be done maliciously and not wilfully. The 
former is the more comprehensive, and includes the latter. And so i t  is 
held that tho charge that perjury had been committed "falsely, ma- 
liciously, wickedly and corruptly, implied that it was done wilfully." 
2 Whar. Cr. Law, Sec. 1673, and authorities referred to in note. 

The punishment imposed in the sentence of the Court is, however, in 
excess of that authorized t y  the act of 1869, and the judgment must be 
reversed. This will be certified to the end that jud,ment be pronounced 
according to law, as declared in this opinion. 

Error. Reversed and Remanded. 

Cited: S. v. Xoward, 82 N.  C., 627; S. v. Merritt, 89 N. C., 507; 
8. v. Wright,  Ibid., 509;  8. v. Green, 92 N. C., 783; S. v. Whitfield, 
Ibid., 833; 8. v. Keen, 95 N .  C., 648; X. v.  Wilson, 106 N.  C., 721; 
5. v.  Bar t ,  116 N. C., 978; S. v. Pierce, 123 N .  C., 746; Burnett v. Mills 
Go., 152 N.  C., 40. 
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STATE v. JAMES GREEN. 

The removal from a safe of a drawer containing money, and a handling 
of the same, in the drawer, at the door of the safe, is a sufficient 
carrying away to constitute the element of asportation in the crime 
of larceny. 

(561) LAICCENY, tried at Spring Term, 1879, of PITT, before Sey- 
mour, J. 

The evidence was that the defendant, who was in the employ of the 
prosecuting witness, took the key of the witness's safe from his pocket 
one morning before the witness had dressed, and went to his office, un- 
locked the safe, took therefrom a drawer containing money, completely 
removing the same from the safe, and was handling the money when 
the witness detected him; but the money was not removed from the 
drawer. Thereupon, the defendant's counsel requested the Court to 
charge the jury that there was no evidence of an asportauit. The Court' 
declined, but instructed the jury that if the defendant removed the 
drawer from the safe with the felonious intent to steal the money in 
such drawer, he was guilty. Defendant excepted. Verdict of guilty, 
judgment, appeal by defendant. 

Attorney-Gelzera.1 for the State. 
No counsel in this Court for defendant. 

SMITII, C. J. The defendant has been twice convicted under an in- 
dictment containing two counts, one for the larceny of one dollar in ' 
money, and the other for feloniously receiving the like sum, once in 
the Inferior, and again on his appeal to the Superior Court of Pitt 
County. The judgment in each Court was the same, that the defendant 
be confined in the State's Prison for three years. 

The only exception taken and presented in the appeal is to the re+ 
fusal of the Court to charge that the evidence failed to prove such 
asportation of the money as is necessary to constitute larceny. 

We think the Judge was correct in declining to give the instruction. 
"A bare removal from the place in which the thief found the goods, 

though he does not make off with them," says Mr. Justice BLACK- . 
(562) STONE, defining an element in larceny, "is a sufficient asportation 

or carrying away." 4 Blackstone Com., 231. 
Accordingly i t  has been held that where one broke open a chest in 

the dwelling-house of another, nobody being there, and took out the 
goods and laid them on the floor of the same room, and is then ap- 
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prehended, or where one drew out a book from the inside of the prose- 
cutor's pocket, an inch above its top, and then, on a movement of the 
prosecutor's hands, let the book drop and it fell back into the pocket, 
or where an ear-ring was separated from the ear of a lady in which it 
was worn, and i t  fell and lodged in the curls of her hair,-in all these 
cases the asportation was sufficient. 1 Hale, 508. And, so have been 
the adjudications in this State. 

"It is a sufficient carrying away to constitute the offense of larceny," 
says SETTLE, J., '5f the goods are removed from theaplace where they 
were, and the felon has for an instant the entire and absolute posses- 
sion of them." AS'. v. Jackson, 65 5. C., 305. "The least removal of an 
article from the actual or constructive possession of the owner, so as to 
be under the control of the felon," says DICK, J., "will be a sufficient as- 
portation." S. v. Jones, Ibid., 395. 

The case before us clearly comes within the principle of these ad- 
judications. The defendant had removed the drawer from the safe 
and was handling the money found in it at the time of his detection, and 
the act of stealing was complete. 

PER CURIABI. No Error. 

Cited: S. v. Cmige, 89 N. C., 478; S. v. Gray, 106 N. C., 735. 

STATE v. THOMAS LONG. 
(563) 

0ve;seer of Road-Liability of. 

1. Where one assumes to be overseer of a road and acts as such, he is 
liable to indictment for failure to keep it in good order. ! 

2. An overseer can not free himself from the duty imposed by law, by 
surrendering his order of appointment to the clerk of the board of 
township trustees; nor is he relieved at the expiration of a year, 
except by order of the board, on showing his precinct of road to be 
in the condition required by law. ,Bat. Rev., Chap. 104, Sec. 7. 

~NDICTMENT against the defendant as overseer of a public road, tried 
at  Spring Term, 18'79, of ALEXANDER, before Graves, J .  

The facts necessary to an understanding of the case are set out by 
Mr. Justice DILLARD in delivering the opinion of this Court. There was 
a verdict of guilty; judgment, appeal by defendant. 

Attorney-General for the State. 
Messrs. Folk and Linney for defendant. 

DILLARD, J .  On the trial in the Superior Court, from which the 
present appeal comes, the case states that there was evidence tending 

391 
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to prove that defendant was overseer at and during the summer of 1875, 
and for several years prior to that time; that in June, 1875, he had sum- 
moned hands and worked the road, and about that time the brother of de- 
fendant, during his absence from the county, had also warned in the 
hands and worked the road; when one Pennell, clerk to the  bard of 
Township Trustees, and a witness for the State, was on the stand, the 
defendant, on cross-examination, proved by him that about a year or 

more before he went out of office as clerk to the board, which was 
(564) in 1876, he handed to him his order, the Justices of the Peace 

of the township being absent at the time, saying it was the only 
order he had ever had. I t  is also stated that there was proof on the 
trial that the board did not appoint a successor to defendant as over- 
seer until January, 1876, and that the defendaat's road was out of order 
in 1874 and 1875, and until the ncw overseer was appointed in January, 
1876. 

Such being tho substance of the evidence adduced, the defendant, 
in the course of his Honor's charge, asked the instruction that al- 
though the jury should find that defendant had got together hands and 
worked the road, after surrendering his order, yct if they believed that 
it was not done as overseer, but as a citizen, and to improve the road 
to his store (he beirlg a merchant, as it was proved), these acts done 
in such capacity would rebut the inference that might otherwise be 
drawn from them as showing that he was overseer. The Court refused 
to instruct as requested, on the ground that there was no evidence on 
which to base such instruction, and this refusal is assigned as error. 

1. The case was less favorable to the defendant on the last trial than 
on the first trial. On the first trial, the assuming to be overseer and 
acting as such, i t  was held, concllrded him, and was legally sufficient to 
fix him with liability to indictment for the non-repair of the road. 8. 
v. Long, 76 N. C., 254. On the last trial, besides the facts in proof on 
the first trial, the defendant, by way of defense, showed that he was 
possessed of and returned his order of appointment to Pennell, clerk of 
the Board of Township Trustees, about a year or more before the ex- 
piration of his office, which being in August, 1876, would make the re- 
turn of the order in August, 1875, or possibly earlier in thc year. Such 
possession of the order by tho defendant and return of the  same estaln- 
lished his character and responsibility, not as an overseer de facto, 
but as an overseer de jure. 

2. The defendant being appointed and notified of his appointment, 
as shown by his possession and return of the order, he thelreby 

(565) became overseer, and was liable to perform the duties incident 
to the place, until he was relieved therefrom by the Board of 

Trustees; and this by express provision of the statute might be not 
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sooner than the end of a year from the appointment; but nost then, 
nor at any later period, except by order of the board on showing his 
road t o  be in tho condition required by law. Rat. Rev., Chap. 104, 
Sec. 7. 

3. Tha case states that the order of appointment was delivered by 
him to the clerk of the board, when the Justices of the Peace composing 
the board were not present; and no order of the board relieving the de- 
fendant on the condition of his road's being in good order being passed, 
the defendant was and continued to be responsible for neglect of duty 
as an overseer, until his successor was appointed in January, 1876, 
just as he would have been if he had held his order up to that time. 
I n  this view of tho defendant's responsibility as to its extent, notwitlz- 
standing the return of his order, his duty was to keep his precinct of 
road in legal repair with the hands assigned him; and it mattered not 
what character hc supposed himself to fill, whether overseer or citizen, 
if he failed to perform his duty, it would be unavailing to excuse him 
even if the jury should find that defendant, after the surrender of his 
order worked the road in June. 1875, as a citizen and from convenience 
to his customers in getting to and from his store. Defendant owed the 
duty to keep his road in repair, and it baing stated as a fact in the case 
sent up that the road was out of repair in 1874 and 1875, notwithstand- 
ing the work he claims to have done as a citizen, i t  was entirely im- 
material to submit any inquiry to the jury in the aspect contemplated 
by the special instructions asked for by the defendant. 

I n  our opinion, there was no error in tho Court below in the 
charge given, nor in the refusal to give the instructions requested (566) 
by the defendant. 

PER CURIAM. No Error. 

STATE v. JOHN W. ALPHIN. 

Practice in Criminal Actions. 

A judge has no power to make an order in a criminal action after the 
expiratiou of the term. 

APPICAL from an order in a criminal action made at Spring Term, 
1879, of WAYXE, by Seywbour, J .  

The facts are stated in the opinion. From the order made in the 
Court below, Galloway, Solicitor for the State, appealed. 

Bttorney-General for the State. 
Mr. H. R. Kornegay for the defendant. 

393 
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ASHE, J. The defendant was tried at the Fall Term, 1878, of the 
Superior Court of Wayne County, for the offense of obtaining goods by 
false pretences, and was convicted and sentenced, and after conviction 
he obtained a rule for a new trial; the rule was discharged, judgment 
pronounced, and an appeal taken to this Court. 

Three weeks after the expiration of the Fall Term, 1878, of Wayne 
Superior Court, without the knowledge or consent-of the Solicitor, and 
without any notice to him, and while the Judge was holding Court in 
another county, he, Judge Mclloy, sent a paper to the Clerk of the 
Superior Court of Wayne County, of which the following is a copy: 

"State against John W. Alphin. 

(567) "Rule for new trial. Rule made absolute, and new trial 
granted. Let the Clerk enter this on the minutes of Fall Term, 

1878, Wayne Superior Court." 

At the Spring Term, 1879, of said Court the cause was called; the 
defendant appeared and insisted on another trial before the jury. The 
Solicitor for the State urged that Judge McKoy had no power to grant 
a new trial after the expiration of the Fall Term, 1878, and moved 
for judgment against the defendant, which, we suppose, meant the 
execution of the sentence ; but his Honor refused the motion, and ordered 
a jury to be impaneled to try the case, from which order the Solicitor 
appealed to this Court. 

Tho judgment rendered in the case at Fall Term, 1818, was regular, 
but there was no statement of the case made by the counsel or the pre- 
siding Judge. 

I t  has been well settled that a jud,ment regularly entered at one 
term of the Court, can not be set aside at a subsequent term. S h a r p e  v. 
Rin te l s ,  61 N.  C., 34, and case cited. And if i t  could be done at a sub- 
sequent term, we know of no authority by which a Judge may set 
it aside in vacation. After the expiration of the term of the Court he is 
" f u n c t u s  oficio," yuoad the proceedings of that Court. 

The only case we have been able to find where this exercise of power 
on the part of a Judge, after the expiration of Court, is H e r v e y  V. 
E d m u n d s ,  68 N.  C., 243 ; but that was a civil action, and the jurisdiction 
of the Judge out of term was sustained purely on the ground that the 
consent of the parties had been given, which, it was held, by virtue of 
Section 315 of the Code of Civil Procedure, gave the Judge juris- 
diction. Rut in our case there was no consent, and upon reference to that 
section of The Code, it will be found that it applies exclusively to civil 

actions, and is no authority for the exercise of such power in 
(568) criminal actions. Mr. Justice RODMAN, in delivering the opinion 
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*of the Court in that case, said that before the C. C. P., the Judge had no 
such jurisdiction out of telrm time. 

We are of the opinion that the Judge had no power to make the order 
after the expiration of the term, thal the order is a nullity, and should be 
stricken from the record. 

We have thus expressed our opinion on the matter intended to be re- 
viewed for the @dance of the Court in its further action in the prem- 
ises. But as the appeal was improvidently taken, and the case is not 
properly before us, we render no judgment, except to dismiss the appeal. 

FER CURIAM. Appeal Dismissed. 

Ciied: Moore v. Hinnant, 90 N. C., 166; S. v. Bennett, 93 N. C., 
505. 

STATE v. FRED BROWN. 

Practice-Powfer of Grand Jury-Record of Finding. 

1. A bill of indictment returned "not a true bill" can not be reconsidered 
by the same grand jury, but a new bill may be sent. 

2. It is as essential that the finding of a grand jury be recorded as the 
verdict of a petty jury. . 

LARCENY, tried at April Term, 1879, of NEW HANOVER, before 
Meares, J .  

The case states: This bill of indictment was sent to the grand jury 
at February Term, 1879, of said Court, and returned with the endorse- 
ment, '(Not a true bill," and signed by the foreman. On a subsequent 
day of the same term the foreman consulted with the State's Solicitor, 
and was advised by him that the grand jury had the power to investigate 
the charge a second t ide  and return another bill against the defendant 
if the testimony was sufficient. The foreman then sent for and 
obtained the bill which had been ignored ; three additional wit- (569) 
ilesses were sworn and sent before the grand jury, who proceeded 
to investigate the charge a second time; and they returned the bill into 
Court with the word stricken out of the endorsement, but the same 
signature of the foreman. 

At April Term, 1879, the Solicitor sent another bill against the de- 
fendant upon the same charge, which the grand jury ignored. 

The defendant's counsel moved to quash the indictment and dis- 
charge the defendant, for that, 

1. When a grand jury passes upon a 'bill of indictment and returns 
it to Court endorsed "Not a true bill," that is the end of the case so far 
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as the grand jury of that particular term is concerued; and if they 
possessed the power to consider it a second time, then the foreman 
should have written his name a second time after striking out the word 
"not" from the first endorsement. 

2. Because another bill had been sent against the defendant at this 
(April) term upon the same charge and had been ignored. 

The Court held that the grand jury had the power to correct a 
clerical error within the proper time, but had no power to investigate 
the charge a second time upon the facts stated, and gave judgment 
sustaining the motion to quash, and Moore, Solicitor for the State, 
appealed. 

Attorney-General for the State. 
No counsel in this Court for defendant. 

ASHE, J. The bill of indictment in this case was returned by the 
grand jury "Not a true hill," at the February Term, 1879, of the Crim- 
inal Court of New IIanover County. At the instance of the Solicitor 

for the State, the grand jury, during the same term of the Court, 
(570) were induced to send for the bill and give i t  a second considera- 

tion, who, after examining additional witnesses, returned the 
same bill into Court "A true bill," when, upon motion of defendant's 
counsel, the bill was quashed by his Honor, and the Solicitor appealed 
to this Court. 

We are aware that the practice has obtained in some, if not all, of 
the districts of the State, when a bill has been presented by the grand 
jury "A true bill," and has been found to be defective, for the Solicitor 
to amend it and send it back lo the jury to be acted upon a second 
time, and upon its being returned again "A true bill," no objection has 
been taken to its informality; for the reason, we suppose, that in such 
a case there is no inconsistency in the record of the findings of the 
grand jury. But this is a practice which has been rather tolerated by 
the Courts and the legal profession than wananted by strict law. Mr. 
Justice BLACKSTONE holds that where a bill has been returned not a 
true bill, or not found, the party is discharged without further answer; 
but a fresh bill may afterwards be preferred to a subsequent grand 
jury. 4 Dl. Corn., 305. From which i t  is to be inferred it was his 
opinion that a new bill for the same offense could not be sent to be acted 
upon by the same grand jury. Rut let that be as i t  mhy, we are of 
the opinion that the grand jury, having once acted upon a bill and ra- 
turned it publicly into Court not a true bill, and a record has been made 
of its finding, it is a final dispcisition of that bill. 

When the grand jury returns a bill into Court, it is the duty of the 
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Clerk to record the finding of the jury ; and this is so essential when the 
bill is returned "A true bill," the omission in that respect can not be 
supplied by th'e endorsement of the foreman, nor by the recitation in the 
record that thc defendant stands indicted, nor by his arraignment, nor 
by the plea of guilty. I t  can not be intended that he was indicted; i t  
must be shown by the record of the finding. The recording of 
the finding of the grand jury, i t  is said, is as sessential as the (571) 
recording of the verdict of the petty jury. Arch. Cr. Pl., 98 
(Waterman's notes) ; 2 Hale P. C., 162 ; S. v. Cox, 28 N. C., 440. 

When a bill is presented with the endorsement, "Not a true bill," and 
a record is made of the finding, and then the samc bill is sent back to be 
reconsidered by the same grand jury, and is returned by them "A true 
bill," and a record is made of that finding, there is but one bill, as in 
this case, and the record of the finding is oontradictory. In-every such 
case a new bill should be sent. 

PER CURIAM. No Error. 

Cited: 8. v. Harks, 91 N. C., 658; 8. v. Ewirzg, 127 N. C., 559. 

*STATE v. GEORGE SWEPSON. 

Practice-Removal 07 Causes. 

1. A cause must be a t  issue before it can be removed from one county 
to another for trial, but when the defendant, ore tenus, pleads "not 
guilty" and "former acquittal," the cause is  a t  issue on both pleas, 
and ready for instant trial, a general replication being implied. 

2. The cause being thus a t  issue, i t  is  error for the court, ex mero qnotu, 
to remand i t  for trial to the county from which i t  was removed. 

3. Where there is a defect in the record of the cause as it stood i n  the  
county from which i t  was removed, the proper course is to move a n  
amendment in  that county, and, upon suggestion of a diminution 
of the record, to have the amended record brought up by certiorari 
to the court in  which the cause stands for trial. 

PETITION for certiorari,  filed by the State, and granted at (572) 
June Term, 1879, of the Supreme Court. 

The indictment was found in Wake (see same case, 79 N. C., 632), 
and removed to Franklin for trial, and the case was called at Spring 
Term, 1879, of FRANXEIIN Superior Court, before Ruxton, J. 

The facts are sufficiently set out by Mr. Justice ASRE in delivering 
the opinion. The State asked for an appeal from an order made by his 
IIonor, which was refused, and the State then applied for a writ of 
cer t iorar i  to bring up the record for review. 

*SMITII, C. J., having been of counsel for the  State, did not sit on the hear- 
ing of this  case. 
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Attorney-General, and A .  M. Lewis, Masom & Devereux and Gilliam 
& Gatling, who prosecuted in the Court below, for tho State. 

Messrs. Merm'rnon, Puller & Ashe, Fowle, Snow and Badger 
(573) for defendant. 

ASHE, J. This is a criminal action, commenced in the Criminal 
Court for the county of Wake. The bill of indictment was found 
by the grand jury of said Court at the November Term, 1878, and trans- 
ferred to the Superior Court of Wake County. 

At the January Term, 1879, of the Superior Court of Wake County 
the case was called, and the defendant pleaded "former acquittal" and 
(( not guilty," and without more appearing upon the record in regard to 
thcsc pleas, the cause was removed, upon the affidavit of the Solicitor, 
to the Sup~r ior  Court of the county of Franklin; and at the Spring 
Term, 1879, of said Court the case was called, and when the State 
announced itself ready for trial, the defendant brought to the attention 
of the Court the fact that there was no replication in the transcript 
to the defendant's plea of "former acquittal." 

The Solicitor for the State then moved the Court to be permitted to 
file several replications to the plea of "former acquittal." The motion 
was refused. 

The defendant then moved that the State be required to reply 
(574) to his plea of "former acquittal, ore t e r c . ~ ~ , "  in the words, "ac- 

quittal obtained per fraudem," the defendant alleging that such 
was the form of the reply actually made at the time of pleading in 
Wake Superior Court. This motion was also refused, when his Honor 
made the following order: "It appearing to the Court now here, from 
an inspection of the transcript of this cause from Wake Superior Court, 
that the order for the removal of this cause to this Court was made be- 
fore the pleadings were completed, and that there is no issue to be tried 
upon the plea of 'former acquittal,' for the want of a replication thereto, 
and the counsel in this cause on the part of the State and of the defense 
being unable to agree upon the character of the replication to supply 
the dcfect, i t  is ordered that this cause be removed to the Superior Court 
of Wake County, from which it came." From this order of the Court 
the Solicitor for the State prayed an appeal to this Court, which was re- 
fused by his Honor. The Solicitor for the State then had recourse to a 
certiorari by which the case was brought to this Court. 

1. The sections 115, 116, 117 and 118 of Chapter 31 of the Revised 
Code were omitted in Battle's Revisal and were rerenacted by the act 
of 1874-'75, with the exception of the latter clause of section 115. The 
construction put upon these sections of the Revised Code by RUFFIN, 
C. J., in 8. v. Reid, 18 N. C., 3'77, and by all the Judges on the circuit, 
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so far as we are informed, has uniformly been that a cause must be put 
to issue before i t  can be removed, and the fact that our Reports furnish 
no case where a cause has been removed, that was not put to an issue 
to be tried by jury is strongly confirmatory of the correctness of this 
construction. Was this cause, then, at issue in the Superior Court of 
Wake? The pleas were "former acquittal" and "not guilty." They 
were entered ore tenus. We are of the opinion the cause was at issue 
upon both of these pleas. The similiter, which is but the gen- 
eral replication of the plea of not guilty, is implied, and upon (575) 
the same principle the general replication to the plea of former 
acquittal will be implied. "In the case of a plea of autrefois acquit, a 
jury are sworn instanter to try the issue, and therefore there is no 
replication actually pleaded on the part of the crown, but a replication 
and similiter must be entered upon the record when afterwards made 
up." Archbold Cr. Pl., 90. I n  Chitty's Criminal Law, 460 and 461, 
it is laid down that "where the plea (autrefois acquit) has been taken 
ore ienus, the replication of the crown may be immediately put in the 
same way, and issue will be joined and an immediate venire awarded. 
But if the plea be put in writing, the replication can not be ore tenus, 
but must be on the parchment." According to these authorities, then, 
as soon as the plea of nutrefois acquit is taken ore tenus, the cause, 
without more saying, is immediately submitted to the jury, which could 
not, of course, be done without an issue. 

Tn ihe English practice, when the plea is taken ore tenus, and the 
replicatic~n i k  taken the same way, it need not be entered at  the time, 
but must be when the record comes afterwards to be made up and com- 
pleted. But in our practice it is different. The omission to enter the 
similiter of the record is not error, and the same doctrine must apply 
to the general replication to the plea of "former acquittal." 8. v. 
chavis, SO N. C. ,  353; 8. v. Carroll, 27 N. C., 139; 8. v. Lamon, 10 N. 
C., 176; S. v. Reeves, 30 N. C., 19. 

2. The cause, then, having been legally at issue in the Superior Court 
of Wake County, was properly removed to the Superior Court of Frank- 
lin County, and being by the removal regularly constituted in the latter 
Court, it had as full and complete jurisdiction over the case as if it had 
originated there; and the Judge of that Court, under the circumstances, 
had no right ex mero motu to remand it to the county of Wake. After 
the cause was constituted in the county of Franklin, it would of 
course stand for trial on the issues made up in the county of (576) 
Wake, unless the Judge presiding in tho former Court, in the exer- 
cise of sound discrction, with the view to attain the ends of justice, should 
see proper to permit other or special replications to be taken to the 
defendant's plea of former acquittal. He most unquestionably would 
have such power. 
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3. The transcript from Wake Superior Court does not show what 
replication was taken to the plea of "former acquittal," and we must 
therefore presume that i t  was a general replication. But it is insisted 
by thc defendant that in ?act a special replication was taken by the 
State in Wake Superior Court, and that the case was properly remanded 
that the record might be properly made up, but that is not the proper 
course. If there is anything omitted in the record of the cause as it 
stood in the Superior ~oui-t-of Wake, that Court has thc power to so 
amend its record as to make it speak the truth; and then, after such 
amendment, upon a suggestion of the diminution of the record in the 
Superior Court of Franklin, to have tho amended record brought up 
by certiorari from the county of Wake. X. v. Reid, 18 N. C., 377; 
Murrav v. Smith, 8 N. @.. 41. " 

The order of the Judge below remanding this case to the county of 
Wake is 

PER CURIAM. Reversed. 

Cited: S. v. Perry, 83 N.  C., 267; S. v. Swepson, Ibid., 588; 8. c., 84 
N.  C., 828; 8. v. Washington, 89 N. C., 536; S. v. I$aywood, 94 N. C., 
852; S. v. Harrison, 104 N. C., 731; Fisher 1 1 .  Minkg Co., I05 N.  C., 
125; 8. 2'. J'lowers, 109 N .  C., 845; S. v. Grifis, 117 N .  C., 713; 8. v. 
Ledford, 133 N.  C., 720. 

STATE v. JASON FOX. 

Practice-New Trial, When Refused. 

A defendant who appealed from a judgment against him in a criminal 
action is not entitled to a new trial (where the judge who tried the 
case went out of office before making up a case of appeal) upon an 
affidavit merely reciting that  he was guilty of no neglect, and failing 
to  state any effort on his par t  to  perfect his appeal, and allowed two 
terms of this court to elapse before making his application. 

(577) 
INDICTMENT for fornication and adultery, tried at Spring Term, 

1878, of BURKE, before Qloud", J .  
The record shows that the defendant and one Eliza Lackey were 

found guilty of the offense charged in the indictment, and moved for a 
new trial, which motion was overruled. The Court then pron~unced 
jud,gnent that the defendant, Jason Cox, be imprisoned in the county 
jaiI for thirty days, and be discharged on payment of costs; and as to 
the other defendant, the judgment was suspended on payment of half 
the costs. From which the defendant Jason Cox prayed an appeal, 
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which was allowed upon his filing an affidavit which sets forth his 
inability to secure the costs of the appeal, etc. 

And at this term of the Supreme Conrt he filed an affidavit stating 
substantially the abovc facts, and also "that it was through no neglect 
of his that Judge Cloud failed to make a case for the Supreme Court, 
and that he is informed and believes that the term of office of Judge 
Cloud expired in Angust, 1878, and there is no one who can make up a 
case." Thereupon, the defendant insisted that he was entitled to a 
new trial. 

Attor~ey-General for the State. 
Messrs. Johnstone Jones, G. M. Smedes and John Devereux for 

defendant. 

DILLARD, J. The defendant was convicted and sentenced at  Spring 
Term, 1878, of Burke Superior Court, and prayed an appeal to this 
Court; and, on his motion, on the fjling of the requisite affidavit 
of inability to give the usual appeal bond, the Judge below (578) 
ordered that he have leave to appeal without giving security for 
the costs. 

The record of the case below! p-roperly so called, is not filcd till the 
present term of the Court, and ~t is unaccompanied with any statement 
in the nature of a bill of exceptions containing the exceptions taken to 
the proceedings in the Court below; and no error being assigned, the 
rule is, in such case, to affirm the judgment, unless upon an examination 
of the record an error can be seen. S. v. Edney, 80 N. C., 360; 8. V. 
Gallimore, 29 N. C., 147. We have examined the record, and no &ror 
appears therein. The defendant, although convicted and the initiatory 
steps taken at Spring Term, 1878, fails to bring up the record proper 
until this term of the Court, having allowed two terms to elapse with- 
out looking' after the appeal. And now, at this term, on affidavit, he 
shows forth that Judge Cloud, before whom the case was tried, and 
who alone could sign the statement, has gone out of office; and so he has 
lost his appeal without laches on his part, and thereupon he moves as 
his only relief that a new trial be granted him. 

We would grant a new trial according to the rule in such cases as is 
laid down in S .  v. Murray. 80 N.  C., 364, if i t  appeared that the de- 
fendant was guilty of no laches in having his appeal perfected. I t  is 
certainly not due diligence in a defendant to pray an appeal and give 
bond, or to be excused from one, and afterwards altogether dismiss the 
matter and make no effort to have a statement made as required by law. 
The affidavit filed merely recites that defendant is guilty of no laches, 
but fails to state any activity or effort to perfect his appeal, and seeing 



I N  T H E  SUPEEME COURT. PI 

his omission to bring up the record proper, i t  seems to be a case of appeal 
for delay, and nothing more. 

PER CURIAM. No Error. 

Cited: S. v. O'Rekly, 88 N. C., 610; 8. v. Bandall, Ibid., 613; S. v. 
Crook, 9 1  N. C., 538; Simmons v. Andrews, 106 N. C.,202. 

(579) 
STATE v. J. C. CROSSET. 

Prosecutor, Power of Court to Make-Trespass on Land-Bona Fides. 

1. The court has no authority to order one against whom a n  offense is alleged 
to have been committed, to  be marked a s  prosecutor after indictment 
found, without his consent. (By the Act of 1879, ch. 49, such person 
may be notified to show cause why he shall not be made the prosecutor 
of record.) 

2. One who enters upon the land of another under a bona fide claim of right 
is guilty of no criminal offense; Therefore, where an employee of a 
railroad company was ordered to fell trees upon land adjacent to i ts  
track, which had been conveyed by the owner for right-of-way, etc.; 
Held, not to be indictable for a wilful trespass. Bat. Rev., ch. 32, 
see. 116. 

INDICTMENT for misdemeanor under Bat. Rev., Chap. 32, Sec. 116, 
tried at Spring Term, 1579, of ROWAX, bejfore Schenclc, J. 

The bill was found at Fall Term, 1878: The jurors, etc., present, 
that defendant, with force and arms, etc., upon the lands and premises 
of one Jesse W. Miller, etc., did then and there wilfully and unlawfully 
entej upon and fell and destroy the timber growing thereon, after 
being forbidden to enter upon said premises by the said Miller, and 
without a license from him to do so, contrary, etc. 

The defendant was in the employ of the North Carolina Railroad 
Company, as section master, and acted under the orders of the company 
in  committing the acts alleged to be in violation of law. And the com- 
pany claimed the right to enter upon the land adjacent to the railroad 
track for the purposes mentioned in the indictment, under a deed exe- 

cuted by Henry Miller, the ancestor of the said Jesse W. Miller, 
(580) which is substantially as follows: We, whow names are here- 

unto subscribed, and over whose land the track of the said com- 
pany passes, or will pass, being desirous that the road shall be con- 
structed, and willing to lend our aid to effect this object, in considera- 
tion, etc., do hereby, for ourselves, our heirs and assigns, grant, assign 
and give the right of way over our lands to the president and-directors 
of said company, to be used by them so long as this corporation shall 
exist, for the purpose of constructing the track over our lands, and to 
use any part thereof convenient and adjacent thereto which may be 
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necessary for its construction, etc.; it being expressly understood that 
we reservc the right to use our lands up to the road, so that we in  
nowise obstruct o r  interfere or endanger said road, in  track or  culverts 
or ditches thereto belonging; or that we do not crect any buildings or 
stacks, or put u p  any other material within one hundred feet of the 
centre of t,he road; and if we or our heirs or assigns should do so, it 
is done at  our own risk and not at  the risk of the company. This deed 
was signed by several persons, among them the said ancestor. 

The jury found a special verdict, which is set out i n  the opinion of 
this Court, and upon it the Court below held that the defendant was 
not gxilty, and Dobson, Solicitor for the State, appealed. 

When the case was called for trial, the Court, on motion of defend- 
ant's counsel, ordered Jesse W. Miller to be marked as prosecutor, and 
upon acquittal of defendant, judgment was rendercd against Miller for 
the costs. Exception and appeal by Miller. 

Attorney-General for the State. 
Mr. Kerr Cmige for Miller. 
Xr. J. a. -~fcCo~lcZe for defendant. 

ASHE, J. The defendant was indicted for entering upon the (581) 
land of one Jesse W. Miller, and blazing and felling trees on the 
same after having been forbidden so to do by the owner of the premises. 
At  Spring Term, 1879, of Rowan Superior Court, the case was brought 
to trial by jury, who returned a special verdict finding the following 
facts: "The defendant, as section master of the Richmond and Dan- 
rille Railroad Company, entered upon the premise6 of one Jesse W. 
Miller, after being forbidden so to do, and blazed the timber for the 
distance of one hundred feet from the centre of the railroad track. 
Henry Miller, the ancestor of the said Jessc W. Miller, cxecuted a deed 
to the North Carolina Railroad Company for the right of way, as the 
defendant alleges, alld also for the use of one hundred feet of said lands 
measured from the centre of said railroad track; but, as the State 
alleges, only covering the right of way, and reserving to the grantor 
the use and enjoyment of the land up to the line of the railroad track." 
They further find as a fact "that the defendant acted under orders of 
the North Carolina Railroad Company, and felled and destroyed the 
timber as aforesaid for the purpose of keeping leaves from falling on 
the railyoad track and fiIling up the ditches, and for the purpose of 
letting thc sun shine on the track, and so as to enable the company to 
have a view of said track." 

Upon the finding of the jury, his Bonor rendered a jud,gnent in 
favor of the defendant, from which the State appealed. 

When the case was called for trial, upon motion of the defendant's 
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counsel, the Court ordered Jesse W. Miller, the owner of the land upon 
which the alleged trespass was committed, to be marked as prosecutor; 

a 

and there was j~~dgment against him for the costs of the indictment, to 
which order and judgment he excepted, and from which hc appealed. 

The record presents two questions for our consideration: First, did 
the Court have authority to order Miller to be marked as prosecutor and 

adjudge him to pay the costs of the prosecution? And second, 
(582) was the defendant guilty of any violation of the criminal law of 

the State in entering upon the land in question? 
As to the first point: 
We are of the opinion that his Honor had no authority to order Miller, 

the owner of the land, to be marked as prosecutor, and in consequence, 
none to tax him with the costs. Whero a person is marked as prosecutor 
when the indictment is sent to the grand jury, and on the trial it ap- 
pears that the prosecution is frivolous or malicious, the Court unques- 
tionably has the right to order the prosecutor. to pay the costs. But 
in such case the person so taxed with the costs must be marked on tho 
bill as prosecutor. Laws 1874-"75, Ch. 247; C. C. P., Sec. 560; 8. v. 
L u p t o n ,  63 N.  C., 483; X. v. Darr ,  Thid., 516. The Court has no rigbt 
to order him to be marked as prosecutor without his consent. S. V .  

Hodson ,  74 N .  C., 151. And when he has been ordered to be endorsed 
as prosecutor and has been taxed with the costs, and has excepted to the 
order and judgment, he has the right of appeal, and his appeal brings 
up both questions. S. v. H o d s o n ,  supra,  which is a case on "all fours7' 
with ours. 

I t  is insisted on the part of the defendant that if there was no othcr 
law authorizing his Honor to have Miller marked as prosecutor, he had 
the right to do so by virtue of the act of 1879, Ch. 49. But the au- 
thority can not be derived from that act, for it is expressly provided 
that "no person shall be made a prosecutor after the finding of the 
bill, unless he has been notified to show cause why he shall not be 
made the prosecutor of record." No such notification was given to 
Miller in this case, and the order and judgment of his Honor havmg 
been endorsed as prosecutor after the bill was found, and taxing him 
with tho costs, are unwarranted by either legislation or judicial de- 
cision in this State. 

As to the second point: 
The defendant plead specially that lie bad the right to do the 

(583) acts as stated in the bill of indictment, and relied for his de- 
fense upon the deed made by Henry Miller and others to the 

president and directors of the North Carolina Railroad Company, con- 
veying to said company the right of way, and the facts which were 
found by the jury in their special verdict. 
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I n  constructing the deed, the first rule to be observed is to ascertain 
the intention of the parties, to be gathered from the words of the deed 
and the purposes of the grant in contemplation of the parties. The deed 
was made by the ancestor of Jesse W. Miller to the president and 
directors of the North Carolina Eailroad Company, avowdly to secure 
to them the right of way for a railroad to be constructed overand across 
his land, and the right to use any part thereof convenient and adjacent 
to said track which may be necessary for its construction; reserving 
the right to use the land up to said road, so that he in nowise obstruct, 
or interfere, or endanger said road in track, culvert or ditches; and the 
grantor stipulated that he was not to put any building or other material 
within one hundred feet of the centre of said road except at  his own 
risk. 

The deed having been made for the purposes indicated, i t  follows that 
everything which was necessary to the use and enjoyment of the right 
of way, within the power of the grantor to convey, would also pass. 
The grant of a thing will include whatever the grantor had the power to 
convey, which is reasonably necessary to the enjoyment of the thing 
granted. 3 Wash. Real Prop., 341. And where a thing is granted, 
all the means to attain it and all the fruits and effects of it are granted 
also, and shall pass inclusive, together with the thing, by the grant of 
the thing itself, without the words cum, pertinentiis, or such like words. 
Broom Leg. Max., 98. I t  is evident from the words of the deed 
that it was the intention of the grantor that. the grantee should (584) 
have the right to use his land adjacent to the track for the  m c -  
e s s a y  uses and reyuiremenzk of the road, to the distance of one hundred 
feet from its centre. And this construction is especially aided by the 
stipulation in the deed that the grantor will in "nowise obstruct, inter- 
fere or endanger said road in track, culvert or ditches," and would put 
no building, etc., within one hundred feet of said road, except at his own 
risk. 

In  this view of the case, we think the railroad company had the same 
use of the land of the grantor for the purposes of constructing, protect- 
ing and repairing their road as they would have had if the one hundred 
feet on each side of said road had been condemned in the mode pre- 
scribed in the charter. And if it had been condemned according to the 
provisions of the charter, the company would ce~tainly have had the 
right to fell the trees along the track within the one hundred feet, "to 
keep the leaves from falling on the track and filling up the ditches, and 
for the purpose of letting the sun shine on the track of said road, and 
so as enable the company to have a view of the track." Brainard v. 
Clap, 10 Cusli., 6. And the exercise of this right by the company, would 
not interfere with the grantor's qualified right, as reserved by him, to 
use the land up to said track. 
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But aside from this view of'the case, we hold that as the defendant 
entered upon the land by the orders of the railroad company, who held 
the deed of Henry Miller, under whom Jesse W. Miller claimed, for 
the right of way, his entry was bona jide, and therefore not in violation 
of the provisions of the Act of 1866, Chap. 61, which was intended to 
prevent trespassers and "interlopers," after being forbidden by the 
owners from entering upon their lands, and does not apply to persons 
who enter under a bona jide claim of right. S. v. Ellen, 68 N. C., 281; 
S. v. Hanks ,  66 N. C., 612. 

We are of the opinion that there was error in  the order and 
(585) judgment of his Honor ordering Miller to be endorsed as prose- 

cutor on the bill and taxing him with the costs, and they are re- 
versed; but there was no error in giving judgment for the defendant 
upon the special verdict. 

PER CURIAM. Judgment Accordingly. 

Cited: 8. v. Hughes, 83 N. C., 666; S. v. Whitener, 93 N. C., 592; 
8. v. Byrd ,  Ibid., 628; S. v. Winslow, 95 N. C., 652; S. v. Lawson, 101 
N. C., 719; S. v. Crawley, 103 N. C., 355; S. v. Jacobs, Ibid., 403; S. v. 
Hami l ton ,  106 N. C., 661; S. v. Boyce, 109 N. C., 744; 8. v. Wells, 142 
N. C., 595. 

-- 

STATE v. (2. W. MoMINN. 

Removing Fence-Cultivated F i e l e T o w n  L o t J u d g e ' s  Charge. 

1. On trial of an indictment for removing a fence, under Bat. Rev., ch. 32, 
sec. 93, i t  appeared that the rails of which the fence was built had 
been taken from a fence on an adjoining tract of land claimed by de- 
fendant, and in a short time thereafter the defendant retook them, 
by which removal the cultivation of the prosecutor's field was pre- 
vented; and the court told the jury that  i f  the land had been cultivated 
the  year before, i t  was a Aeld as  charged in the bill, and a verdict of 
guilty was rendered; Held, not to be error. 

2. Held, also, That a town lot is  a "field" within the scope and meaning of 
the act. But i f  the trespass be upon a garden, the bill should so charge, 
to  conform to the act. 

3.. Held, further, A tract of land cleared, fenced and used for cultivation 
according to the ordin y course of husbandry, although nothing may 
be growing within the %closure a t  the time of the trespass, is a "culti- 
vated field" within the description of the statute. 

INDICTMENT for removing a fence under Bat. Rev., Chap. 32, Sec. 
93, tried a t  Spring Tern,  1879, of HENDERSON, before Gudger, J. 

The bill of indictment charged that the defendant did wilfully 
(586) and unlawfully pull down, injure and remove a fence surround- 

ing a cultivated field. 
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The facts and exceptions to the charge of the Court are sufficiently 
set out in the opinion. Verdict of guilty, judgment, appeal by defend- 
ant. (See 8. v. Hovis, 76 N. C., 117.) 

Attorney-Gemera1 for the State. 
No counsel in this Court for defendant. 

ASHE, J. phis case comes before this Court upon exceptions to the 
ruling of the Court below upon special instructions asked by defendant, 
and to the charge of his Honor to the jury. The indictment is for the 
removal of a fence surrounding a cultivated field. The land enclosed 
by the fence removed was a lot in the town of Hendersonville, which had 
been cultivated the year preceding4that in which the alleged offense was 
committed, and was prevented from being cultivated in the latter year 
by the removal of the fence. The rails of which the fence in question, 
or some part thereof, was built, had been taken by one Dr. Allen, a 
short time previous, from a fence on the adjoining tract of land, of 
which the defendant had been in possession, and to which he had set 
up some claim. 

Upon the trial the defendant asked the Court to charge: 
1. "That if Dr. Allen took McMinn's rails from his possession with- 

out his permission, and McMinn, as soon as he learned it and within 
two weeks after the first taking the rails by Allen, retook the rails, Allen 
not being present, the defendant would not be guilty." 

2. "That if the jury should find that the enclosed ground, from 
around which the fence was removed, was a lot in the town of Hender- 
sonville, i t  was not a field,as described in the indictment, and for this 
variance the defendant ought to be acquitted." The Court de- 
clined to give either of these instructions, and the defendant (587) 
excepted. The Court then proceeded to instruct the jury that if 
the land had been cultivated the year before, it was a field within the de- 
scription as laid in the indictment, to which the defendant also ex- 
cepted. The jury returned a verdict of guilty, and the judgment of the 
Court was pronounced against the defendant, from which he prayed 
and obtained an appeal to this Court. 

There was no error in the charge of his Eonor, or in his rulings upon 
the instructions asked. 

-4s to the first instruction: Admitting the rails were taken from the 
land to which the defendant had a rightful claim, while the rails are 
being removed from the one tract to the other, and before they are laid 
as a fence, they would be his personal property, and he would have had 
the right to retake them, if he could have done so without a breach of 
the peace, but by incurring a liability to a civil action for trespass upon 
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the land of the prosecutor; but as soon as they are made up into a fence 
on the land of the prosecutor, they become real property, and he would 
not have the right to retake them, but would be driven to his civil action 
for relief. 

We hardly think i t  worth while to consider the second exception. 
Worcestcr says a lot is a "piece of land," and a field is "a cultivated 
tract of land." The term "lot" is usually applied to parcels of land 
lying in  cities and towns. I t  may consist of one acre, or more or less; 
and if enclosed and cultivated, is just as much a "field," according to 
the definition? as if it lay in  the country. An acre of land, lying in the 
country, fenced and cultivated, would certainly be called a field. The 
fact of its lying on the one or the other side of the corporate boundary 
of a town would make no difference. I f  i t  is a garden, of course it 
should be so charged in the bill of indictment. 

Eut the main question for our consideration is  in  regard to the cor- 
rectness of his Honor's charge, whether the land from about 

(588) which the fence was taken was such a cultivated field as comes 
within the description of the act of 1846. I n  the case of 8. V .  

Allem, 36 N. C., 36, which is a case almost identical in its facts with 
this case, this court, gave a construction to the statute. There, the 
proof was that the prosecutor had cultivated the land or field in  ques- 
tion under a. fence in the year 1849, and in the ensuing year, while 
there was nothing actually growing in the field, and before the ordinary 
time for pitching the crop, the defendai~t removed some fifty or one 
hundred yards of the fence surrounding the field, and the prosecutor 
was thereby prevented from making a crop; and the Court held it was 
a cultivated field within the meaning of the statute. The construction 
given to the act by that decision, we take to be; that where a piece or 
tract of land has been cleared and fenced, and cultivated or proposed 
to be cultivated, and is kept and used for cultivation according to the 
ordinary course of husbandry, although nothing may be growing within 
the enclosure a t  the time of the trespass, i t  is a "cultivated field" within 
the description of the statute. 

PER CURIAM. No Error. 

Cited: S. v. Campbell, 133 N. C., 642. 
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Roads-Bar Pilot mot Exempt From Working. 

1. A "bar pilot" otherwise liable under the Act of 1879 is not on that account 
exempt from working on the public roads. 

2. But i f  his presence is required in any matter connected with the pilotage 
on the day he is summoned to work the road, it would avail him as a 
defense in a criminal action for a refusal. His performance of the 
one duty would excuse the nonperformance of the other. 

(589) , , 
ACTION for failure to work public road, commenced before a 

Justice of the Peace, and tried on appeal at  May Special Term, 1879, of 
NEW HANOVER Crimilial Court, before Afeares, J. 

The jury found a special verdict: "That defendant was duly sum- 
moned by the overseer of the road to work upon the same; that the 
road was a public one, and the o~erseer 'du l~  appointed; that defendant 
refused to work on the ground that he is a bar pilot on the Cape Fear 
River and exempt from road duty; that defendant is a licensed bar pilot, 
and has given bond required of him by law, and is subject to the rules 
and regulations of the Board of Commissioners of Navigation for the 
Cape Fear River and bar ;  that said rules require a pilot to forfeit and 
pay one hundred dollars if he fails or refuses to go to the assistance of 
any vessel on the coast having a signal for a pilot, if he  shall see the 
same, or shall hear the report of a gun of distress off the coast; that 
under said rules no pilot shall absent himself from his station for over 
twenty-four hours without the permission of the chairman of said 
board; that if any pilot shall fail to be on board of any vessel at  the 
time set for sailing, he shall forfeit and pay ten dollars a day, unless 
he has personal charge of some other vessel; and that pilots have never 
been required to work on public roads within the memory of man." 
And thereupon the Court held that tlie defendant was not guilty, and 
Moore, Solicitor for the State, appealed. (See S. v. Cauble, 70 N. C., 
62.) 

A ttorney-General for the State. 
Messrs. Gillimn & Gatling for the defendant. 

ASHE, J. The only question presented by the record in this (590) 
case is whether the defendant, being a regularly appointed pilot, 
was exempted from working on the public road in the township in  which 
he resided. 

There is no doubt but that pilots should be relieved from this and 
every other public duty, which would divert them from the constant 
vigilance which their calling demands; and if we had the power we 
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would unhesitatingly grant them an exemption, but to do so would be 
encroaching upon the province of the legislative branch of the govern- 
ment. 

An act was passed by the Legislature of 1879, entitled "An act to 
provide for keeping in  repair the public roads of the State," the fourth 
section of which reads: "A1 able-bodied male persons between the 
ages of eighteen years and forty-five years shall be required under the 
provisions of this act to work on the public roads, except the members 
of the Board of Supervisors of Public Roads, not less than three days 
in  each and every year." Laws 1879, Chap. 82, Sec. 4. 

The act is very broad in its terms, and exempts no male person who 
is physically able to perform the requisite work on a road, except the 
members of the Board of Supervisors of Public Roads, who are incor- 
porated by that act, and consist of the Justices of the Peace in each 
township. These are the only able-bodied male persons of any class or 
condition that are exempted. I f  any person is disqualified by disease, 
infirmity, or any other physical disability, he is not required to perform 
this duty, and while the act is silent as to the mode of obtaining an 
exemption, we take it that the certificate would have $0 be obtained 
from the Board of Supervisors of Public Roads, who in this regard 
succeed to the powers of the Township Board of Trustws. 

While pilots are not exempted, we are of the opinion that if, on the 
day they are summoned to work on the roads, any emergency should 

arise, or there should be any call to duty in  any matter connected 
(591) with the pilotage which should require their presence elsewhere, 

i t  would be a good defense to a criminal action for refusing or 
failing to work on the road. There might be two public duties to per- 
form, as in this case, of so different natures that they could not be dis- 
charged on the same day. I n  such a case the performance of the one 
duty should excuse the nonperformance of the other; as in  the case of 
a witness subpcenaed to attend two Courts on the same day, he may 
elect which he will attend, and as the law does not require impossi- 
bilities at  the hands of anyone, his obedience to the one subpcena is a 
good excuse for failing to comply with the commands of the other. The 
Judgment is 

Xeversed. 

Cited: 8. v. Craig, 82 N. C., 669. 
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STATE v. FRANK BELL. 

Tampering With ~ur~-~ ischargkd  Before Verdict-Jeopardy. 

1. The necessity of doing justice arising from the duty of courts to guard 
its administration against all fraudulent practices, is an exception to 
the rule that a jury sworn in a capital case can not be discharged 
without the prisoner's consent until they have given a verdict. 

2. Therefore, where the jury were sworn and impaneled in a trial for 
murder, and the Court ordered a mistrial on the ground that one of 
the jury had. fraudulently procured himself to be selected at the 
instance of the prisoner to secure an acquittal, I t  was held that there 
was no jeopardy, and that an order remanding the prisoner for 
another trial was proper. 

PETITION for a certiorari, filed by the prisoner and granted at  (592) 
June Term, 1879, of the Supreme Court. 

The prisoner was put,upon trial for murder a t  Spring Term, 1879, of 
PITT, before Seymour, J. 

After tEe jury was sworn and impaneled, his Honor, upon the facts 
set out in  the opinion of this Court, ordered a mistrial, refused to dis- 
charge the prisoner, and remanded him to jail, to be held for another 
trial. And thereupon the prisoner obtained a writ of certiorari to 
bring up the record and review the d i n g  of the Court below. Upon 
the argument here, the State relied mainly upon S. v. Wiseman, 68 N. 
C., 203. 

Attorney-General for the State. 
Nessrs. G i & m  & Gatling for the prisoner. 

ASHE, J. The prisoner was indicted a t  Spring Term, 1879, of PITT, 
with Reuben Harris, for the murder of one John Briley. Harris was 
charged in  the indictment as principal, and the prisoner as being present, 
aiding and abetting the said Harris in the said felony and murder. 
On their arraignment they plead not guilty, and a special venire was 
issued, and from those returned a jury of twelve men were drawn, sworn 
and impaneled to try the issue between the State and the prisoners. 

After the jury were charged with the prisoners, but before any evi- 
dence was offered by the State, the Solicitor for the State mooed for a 
nlistrial as to the prisoner Bell; and in support of his motion intro- 
duced two witnesses, to wit, one Forbes and one Harrington, from 
whose testimony his Honor found the following facts: 

1. "That J. G. Bell, the brother of the prisoner, Frank Bell, was 
his agent in  conducting the defense." 

2. "That by the consent and procurement of the prisoner Bell, one 
Naseby Mills, who had previously, as was known to the said 
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(593) prisoner, been engaged in assisting him in his defense, was pro- 
cured and impaneled as a juror. That said Naseby Mills, by 

the procurement of said prisoner; procured hirnself to be sworn upon 
the jury by taking a false oath, viz., that he had not formed and ex- 
pressed an opinion that prisoner was not guilty, when in  fact he had 
formed and expressed such opinion, for the purpose of acquitting the 
prisoner." 

And from these facts the Court found as conclusions of law: 
1. That the jury were by the fraud of the; prisoner impaneled with 

the view of securing his acquittal. 
2. That said prisoner was never in  jeopardy. 
Thereupon the Court ordered a mistrial as to t.he prisoner Bell, to 

which he excepted. The prisoner then moved for his discharge, which 
was rcfused, and he was remanded to jail for another trial, and his 
case was brought to this Court by a writ of certiorari.  

I t  is insisted that his Honor committed an erro-r in  ordering a mis- 
trial and refusing to discharge the prisoner. The facts found are con- 
clusive and not the subject of review in this Court, but the conclusions 
of law from them arc reviewable. 8. v. Pr ince ,  63 N.  C., 529; 8. v. 
Jef ferson,  66 N.  C., 309; 8. v. McGimsey ,  80 N.  C., 377. And the ques- 
tion for our consideration is. whether his Honor's reason for refusing - 
to discharge the prisoner was sufficient. 

I t  is a well-established and it is a sacred principle of the common 
law, that a man cannot be put twice in jeopardy of life or limb. and 
the same principle has been declared in the Constitution of the United 
States. Hawkins ' l a p  i t  down that a jury sworn and charged in a 
capital case can not be discharged without the prisoner's consent till 
they have given a verdict. Vol. 2, Chap. 2, Scc. 1. But  to this gen- 
eral rule, cases of necessity are excepted, and these cases of necessity 
are of two classes, and numerous: 1. %%at are denominated physical 

necessities, as where during trial the Judge, juror or prisoner 
(594) is taken suddenly ill; the Judge dies; or the prisoner or a juror 

becomes insane; or a juror abandons his fellows; or where there 
is no possibility for the jury to agree and return a verdict, and such 
like cases. 2. What is termed t h c  necessity of doing jud ice ,  which 
arises from the duty of the Court to prevent the obstruction of justice 
by guarding its administration against all fraudulent practices, such as 
tampering with the jury, keeping back the witnesses; and to which 
may be added as especially belonging to this class, the fraudulent intro- 
duction into the panel of a perjured juror, who at the instance of the 
prisoner has procured himself to be selected on the jury for the pur- 
pose of acquitting the prisoner. s. 21. W i s e m a n ,  68 N.  C., 203; S. v. 
Bailey, 65 N. C., 426; Corn. v. Cook, 6 Serg. & Rawle, 577. 
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If a Judge were to sit on the bench and allow such a fraud as is dis- 
closed in the facts found by his Honor in this case, the trial by jury 
would be a farce, and the administration of justice a mere mockery. I t  
is his duty to see that there is a fair and impartial trial, and to interpose 
his authority to prevent all unfair dealing and corrupt or fraudulent 
practices on the part of either the prosecution or defense. Fraud 
vitiates every transaction into which i t  enters; and whenever i t  is of 
such a character and extent as necessarily to prevent a valid conviction, 
there is no jeopardy, and the prisoner may be held for another trial. 
Bish. Grim. Law, See. 852. I n  this case the prisoner had every assur- 
ance of an acquittal if the trial had proceeded to a verdict. His friend 
in his anxiety to serve him and save his life, had, through fraud and 
perjury wormed himself into the jury for the express purpose of acquit- 
ting him. His life was not in danger. There was no jeopardy. 

We therefore hold that the conclusion of his Honor in the Court 
below from the facts found by him, that a proper legal necessity 
existed for ordering a mistrial, was not erroneous, and that the (595) 
prisoner was properly remanded for another trial. 

PER CURIAX No Error. 

Cited: 8. v. Washington, 89 N. C., 537, 538; S. v. Puller; 114 N. C., 
896; h'. v. Dry,  152 N. C., 814, 815. 

STATE v. JOHN F. BRYSON. 

Trespass on Land-Evidence-Title-Judge's Charge. 

1. On the trial of a n  indictment under Bat. Rev., Chap. 32, Sec. 116, 
for a trespass on land, the defendant can not claim a n  acquittal on the 
ground that  he believed he had a right to  enter after being forbidden. 
To constitute a valid defense, there must be proof of a claim of title, 
or facts shown upon which he could reasonably and bona fide believe 
he had the right. 

2. Where the prosecutor in  such case sold a field to the lessor of defendant 
and permitted the use of a way for three years over his land to the 
field, which was being cultivated by defendant, and withdrew such 
permission by notice forbidding further entry, there being another 
way over the  lessor's land which adjoined a public road, though of 
greater distance to said field, I t  was  held, not to be error in  the Judge 
to refuse to submit to the jury as  a question of fact the belief of the 
defendant tha t \he  had license to enter after forbiddance. 

INDICTMENT for a misdemeanor under Bat. Rev., Chap. 32, Sec. 116, 
tried at Spring Term, 1879, of JACKSON, before Gudger, J. 

The bill charged the defendant with entering upon the land of E. C. 
Chastain, after being forbidden to do so. The evidence was that the 
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defendant in  the summer of 1877, was cultivating the land of 
(596) Nathan Coward, which adjoined the lands of Chastain, the prose- 

cuting witness, and that he was in the habit of going through 
a part of witness's farm to get to Coward's land, and continued doing 
so after being forbidden by Chastain. On cross-examination the witness 
stated that he formerly owned the land which the defendant was culti- 
vating, and had sold it to Coward. H e  also stated that he had notified 
defendant that he did nat allow Coward or any of his tenants to pass 
throngh his field, and that about fifty yards distant was a cart-way on 
Coward's land which his tenants traveled, and leading from a public 
road to defendant's field., Coward testified that he had usually passed 
over Chastain's land to get to the tract purchased of him, about three 
years ago, and rented to defendant; that Chastain's land cut him off 
from the public road for a distance of seventy-five yards, and that to go 
through Chastain's field the defendant would have to travel about two 
hundred yards, but to get out otherwise he would have to go through 
two other farms and at a distance of about two miles, except by a 
ford which was said to be impassable. I t  was also in evidence that the 
defendant hauled his corn through the prosecutor's field after being 
forbidden to do so, to obviate the necessity of building a bridge over said 
ford. 

The defendant asked the Court to charge the jury upon the authority 
of 8. v. Hazise, 71 N. C., 518, "that if defendant believed he had the 
right to enter or travel over the prosecutor's land because he and the ' 
former owners and tenants of the land had done so for some ten or 
eighteen years, he would not be guilty." The Court declined to give 
the instruction on the ground it was not applicable to the facts of this 
case, but told the jury if they found that Coward's land joined the 
public road, the defendant should have entered the field through Cow- 

ard's land, and if defendant entered the same through the prose- 
(597) cutor's land after being forbidden, he would be guilty. Defendant 

excepted. Verdict of guilty, judgment, appeal by the defendant. 

Attorney-General for the State. 
No counsel in this Court f,or the' defendant. 

DILLARD, J. This was an indictment against the defendant under 
Ch. 32, See. 116, Battle's Revisal, for entering and passing through a 
field of one Chastain, the prosecutor, after being forbidden to do so. 

To constitute the offense intended to be punished by the statute under 
which the bill of indictment was framed, there must be an entry on 
land after being forbidden; and such entry must be wilful, and not 
from ignorance, accident, or under a'bona fide claim of right or license. 
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fl. v. Hanks, 66 N.  C., 612; 8. v. Ellen, 68 N;. C., 281; 8. v. Hause, 
71 N. C., 518. 

The constituents of the offense we find in this case, on examination 
of the testimony set out in the case of appeal, to be as follows: De- 
fendant entered upon and passed through the field of the prosecutor 
after being forbidden, and he did so wilfully and without a claim to the 
land on which the trespass was committed, or a claim of a right-of-way, 
or license therein by grant or prescription. And so, the defendant had 
nothing to excuse him or screen him from conviction, unless his belief 
that he had the right or license of way under the circumstances specified 
in  the terms of the instruction refused took away guilt and authorized 
his acquittal. 

The charge requested was that if the jury should find that defendant 
believed he had a right to enter or travel over the prosecutor's land, be- ' 

cause he and the former owner and tenants had done so for some ten 
or eighteen years, he would not be guilty and the case of appeal states 
that the request was made on the authority of S. v. Hause, 71 
N.  C., 518; but his Honor refused to charge as requested, and (598) 
in lieu thereof charged that if the lands of Coward, under whom 
defendant was lessee, adjoined a public road, the defendant should have 
entered his field through Coward's land, and if he did not do so, but 
entered the same through the field of the prosecutor, he would be guilty. 

We concur with his Honor that Hause's case is not like the present 
in its facts, and did not authorize the instruction requested by the de- 
fendant. I n  Hause's case, a road led from his land across a narrow 
strip of the prosecutor's land to a public road, which was opened some 
fifteen or sixteen years before, and had been used by the defendant and 
prior owners and occupants of his land, untiI notified a short time be- 
fore the finding of the indictment: and i t  was proved that defendant and 
fornier owners and occupants had been accustomed to cross the said strip 
at  different points for more than thirty years without any objection 
from the prosecutor, and i t  was held that Hause might have bona fide 
had the belief and acted on i t ;  that the user for so long a time had 
clothed him with a right or license to travel over the land; and if SO, 

there would be wanting an essential to the offense, and the defendant 
would not be guilty under the,statute. But in this case the facts were far  
otherwise. The field cultivated by defendant at  the time of the trespass, 
kogether with the field or enclosure trespassed upon, had both been the 
property of the prosecutor, and used.and occupied by him and his ten- 
ants and servants, passing to and from the field of the defendant, through 
the field trespassed upon a t  pleasure, up to the sale to Coward, whose 
tenant the defendant is, which was about three years before the trial of 
this cause in  the Court below; and that the only user of this way 
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through the prosecuto~'~ enclosed grounds by Coward and the de- 
fendant claiming under him, was since the sale under notice just before 
the beginning of this prosecution. 

Upon the facts in Hause's case, the claim of a license by presumption 
of a grant from the length of the user by the defendant and for- 

(599) mer owners of the same land, may not in law have been well 
founded. But i t  was such that defendant might thereupon rea- 

sonably and bona fide claim a right-of-way, or license to pass and repass. 
And, therefore, in such case: it was material to inquire into the existence 
of such belief on the part of the supposed trespasser, and to submit 
i t  as a question of fact to the jury, with instructions to convict or acquit 
as they might find the fact to be. 
, I n  this case the entire lands, including the field cultivated by de- 
fendant, had been the property of the prosecutor until the sale to Cow- 
ard about three years before the trial. There had been no user of the 
way through the prosecutor's field by defendant or Coward, except for 
this short period of time, and that was permissive rather than as of right. 
When the permission was withdrawn by notice to defendant, there was 
no fact or facts on which defendant could claim a right by presumption, 
by way of adverse user, against the prosecptor, or on the foundation 
of which he could reasonably and bona fide believe he had a license to 
pass through the prosecutor's field. 

The defendant, however, claimed that he believed he had a license, 
notwithstanding the forbiddance of the prosecutor, and he desired of the 
Court to submit such his belief as a question of fact to the jury, with in- 
struction to acquit if found to be true. I f  a party be indicted for a tres- 
pass on land, and in the proof there be no evidence of a claim of title, 
or such facts and circumstances upon which he could reasonably and 
bona fidc believe he had a right to do what he did, the Court will not 
submit an inquiry to the jury as to a mere abstraction, and, therefore, 
we hold there was no error in the refusal to charge the jury as requested, 
and none in the charge as given. 

PER CUR.IAM. No Error. 

Cited: S. v .  Whitener, 93 N .  C., 593; S. v. Winslow, 95 N.  C., 653; 
8. v. Crawley, 103 N. C., 355 ; S. v. Boyce,. 109 N.  C., 744 ; S. v. Fhher, 
Id., 820; S. v. Glenn, 118 N.  C., 1195; S.  v. Durham, 121 N .  C., 550; 
8. v. Mallard, 143 N.  C., 667. 
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STATE v. REBECCA LYON. 
(600) 

Witness-Accomplice, rights of-Executive Clemency-Nol. Pros. 

The fact that an accomplice is introduced as a witness and testifies to 
such facts as are within his knowledge, withholding nothing because 
of its tendency to self-incrimination, does not constitute a legal defense 
to a prosecution against him. He has an equitable claim to executive 
clemency or the Solicitor may enter a nolle prosequi. 

PETITION for a certiorari, filed by the prisoner and granted at  June 
Term, 1879, of the Supreme Court. 

The facts upon which the motion for the discharge of prisoner is 
based are sufficiently stated by the Chief Justice in delivering the opinion 
of this Court. 

Attorney-G-eneral for the State. 
Messrs. Thomas Rufin and J. W. Graham for prisoner. 

SMITH, C. J. The prisoner, Rebecca Ann Lyon, was examined in 
the summer of 1877 as a witness upon an inquisition of the Coroner's 
jury into the causes of the death of Nannie Blackwell, and on behalf 
of the State, before two successive grand juries in Orange Superior 
Court, on bills of indictment charging Robert Boswell with the murder 
of the deceased, and again upon his trial at  Fall  Term, 1878, before 
the petty jury by whose verdiot he was convicted. At the same term the 
prisoner herself was indicted for the same crime, as an accomplice, 
mainly upon the testimony of Robert Boswell, and a t  Spring Term, 1879, 
another bill was found against the prisoner in which she is charged with 
the murder of one Ned Lyon. The record does not show, nor is i t  sug- 
gested that the testimony was obtained upon any assurances of leniency 
or favor to be extended to the prisoner or that i t  was not voluntarily 
given in. After the verdict was rendered against Boswell, the 
Solicitor proposed to put the prisoner on trial for complicity in (601) 
the same crime, which her counsel resisted, insisting that by 
reason of her having been used as a witness on these several occasions, 
and the materiality of her testimony, she was equitably entitled to be 
discharged from this prosecution and asked the Court so to rule. I n  
answer thereto the Court made an order, so much of which as is neces- 
sary to a proper understanding of the case is as follows: "It further 
appearing to the Court here that the present indictment against the ac- 
cused charges her with the murder. of Nannie Blackwell, of which said 
offense one Robert Boswell hath been tried at  this term, and against 
whom this accused, Rebecca Ann Lyon, was used and examined as a wit- 
ness on behalf of the State, it is declared by the Court that it is not 
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just and right that the accused be tried for the crime whereof she now 
stands indicted, and i t  is, therefore, ordered that the said Rebecca Ann 
Lyon be not put to answer the present indictment and to say whether 
she be guilty or not guilty of the felony and murder whereof she stands 
charged." 

Upon the announcement of the decision the Solicitor remarked that 
he had other charges against the prisoner and was awaiting the results 
of an analysis of the contents of the stomach of Ned Lyon, and there- 
upon the prisoner was remanded to the custody of the- Sheriff. 

At Spring Term, 1879, the Solicitor proposed again to arraign and 
try the prisoner for the murder of Nannie Blackwell, and on the re- 
newal of the motion of her counsel for an order of discharge, he stated 
that i t  was not his intention at the present term to bring on the trial 
of the charge for the murder of Ned Lyon, if the prisoner was entitled 

. to be discharged from the other indictment. The Court refused the 
motion for the prisoner, but continued the case that she might have 
time to apply for such relief as her counsel should advise. 

This is a summary of the material facts contained in the 
(602) application for the c e r t i o r w i  and in the record sent up in obe- 

dience to the writ, and they do not call for or authorize any in- 
terference by this Court in the proceedings depending in the Superior 
Court below. I t  is plain they constitute no legal defense against the 
prosecution, or if they did, they could be put in proper form and made 
available at the trial. The prisoner's evidence was not elicited upon any 
promise or expectation, aside from that produced by the act of examina- 
tion, of release or other individual advantage to the witness-to be de- 
rived therefrom; and if such assurance had been given, its only effect 
would be to influence the Solicitor to enter a no'lle prosequi under a 
proper sense of official duty, which the Court might affirm, but would not 
undertake to control. The pardoning power after conviction is vested 
alone in the Governor, and the Court can do no more than to forbear 
and give opportunity to the prisoner to make application to him with a 
recommendation for its favorable exercise. This is the practice deduced 
from an examination of the cases in which judicial action has been in- 
voked. The subject is discussed in one of the series of cases lately de- 
termined in the Supreme Court of the United States (Uwi ted  S ta tes  v. 
Ford ,  not yet reported) tracing the rule of practice from its origin 
through successive precedents down, and we are content to reproduce 
some of the authorities cited and views expressed in the very elaborate 
opinion of the Court as delivered by Mr. Justice CLIFFORD: "In the pres- 
ent practice, says Mr. Starkie, when accomplices make a full and fair 
confession of the whole truth, and are in consequence admitted to give 
evidence for the crown, if they afterwards give their testimony fairly 
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and openly, although they are not entitled of right to a p a r d p ,  the 
usage, lenity, and practice of the Court are to stay the prosecution 
against them, and they have an equitable title to a recommendation to 
the king's mercy." 2 Stark. Ev., 15. 

"They can not plead this in bar to an indictment against 
them, nor can they avail themselves of it as .a defense on their (603) 
trial, though it may be made the ground of a motion for putting 
off the trial in  order to give the prisoner time to present an application 
for executive clemency." Ros. Cr. Ev., 597. "Interviews for-the pur- 
pose mentioned" (between the prosecuting officer and the accomplice 
proposing to testify, to ascertain the ralue and materiality of the evi- 
dence) "are for mutual explanation, and do not commit either party, 
but if the accomplice is subsequently called and examined, he is equally 
entitled to a recommendation for executive clemency. Promise of par- 
don is never given in such an interview, nor any inducement held out 
beyond what the before-mentioned usage and practice of the Courts 
allow." 

The difficulty of giving specific effect to the usage from a want of 
power in  the executive (as in this State) to pardon until after trial 
and conviction may be removed by the exercise of the right vested in 
the Solicitor, when, in his judgment, the case calls for it, to enter a 
nolle prosequi and allow the prisoner's discharge, which practically ac- 
complishes the same ends as the pardon. 

The opinion refers to a suggestion of Mr. Bishop that the prisoner 
may be permitted to plead guilty, under an arrangement with the prose- 
cuting officer that he may ('retract his plea and plead one to the merits, 
if his application for a pardon shall be unsuccessful." 1 Bish. Cr. 
Proc., Sec. 1006, note. The suggestion does not commend itself to our 
approval. I f  the record discloses the entire transaction, the applica- 
tion could not be entertained, since there has been no such conviction 
as the constitution contemplates; and if the supposed outside arrange- 
ment is withheld, i t  is an attempted evasion of a plain provision of law 
and makes the record present an incomplete and untruthful statement 
of the facts. To this no judicial tribunal should be a party. I n  such 
case the power to relieve and the responsibility for its exercise 
must remain in the sound discretion of the prosecuting officer (604) 
where the law places them. 

I n  the quotation from Starkie i t  is said the witnesses "must give their 
testimony f a i r l y  and  openly," and the opinion of th'e Court speaks of 
the equitable claim of the witness as depending "upon the condition 
that he makes a f u l l  and f a i r  disclosure of t h e  gui l t  of himself  and  t h a t  
of h i s  associates." I f  i t  be meant by these expressions that the witness 
must disclose what he knows and withhold nothing because of its ten- 
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denoy to self-crimination, the qualification is wise and proper. But if 
it be intended to say that the testimony must be full and fair, and of 
this the Court to be the judge, the restriction does not meet our con- 
currence. It is sufficient if the witness testifies to such facts as are 
within his knowledge and refuses no material and admissible information 
which he possesses, whether the evidence be favorable or adverse to the 
State, to entitle him to the recommendation to executive clemency, since 
i t  is the introduction and examination of the witness upon the incrimin- 
ating facts of the corpus  de l ic t i  that form the basis of his claim, and not 
the character and effect of the testimony delivered. Any further quali- 
fication tends to intensify an eagerness to convict and weakens confi- 
dence in  the truthfulness of the evidence. 

What has been said applies exclusively to the one prosecution for the 
murder of Nannie Blackwell. With another indictment pending for a 
similar crime, while the prisoner is entitled to a speedy trial according 
to the course of the Court, she can not ask for a discharge. Nor in our 
opinion is the case affected by the order of Fall Term, 1878. I t  was not 
warranted for the reasons assigned, and its operation was suspended if 
not neutralized by the suggestion of the Solicitor that there was another 

charge depending against the prisoner. The application to us 
(605) for a discharge must be refused and the cause be left in the Su- 

perior Court to be proceeded with according to law. 

PER CURIAM. Motion Refused. 

C i t e d :  8. v. H o o p e r ,  151 N.  C., 647. 

STATE v. WILLIAM ROBERTS. 

Witnes s ,  emamination of-Impeaching Testimony-Collateral Matter. 

1. If a witness make statements in the course of his evidence and as a 
part thereof as to any fact constituting the subject matter under in- 
vestigation, he may be impeached by proof of statements to the 
contrary. 

2. Statements elicited on cross-examination collateral to the issue are 
conclusive, and the witness can not be contradicted by proof of 
statements inconsistent therewith, unless they tend to show the temper, 
disposition or conduct of the witness in relation to the cause or parties. 

INDICTMENT f o r k  misdemeanor, under Bat. Rev., Chap. 32, Sec. 95, 
tried at  Spring Term, 1879, of BUNCOMBE, before G u d g e r ,  J. 

The bill charged that the defendants, William Roberts, James Dixon, 
and others, did wilfully and unlawfully abuse and kill one hog, the 
property of M. M. Harper, in an enclosure not surrounded by a lawful 
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fence, etc. The facts constituting the grounds of the exception taken in 
the Court below appear in the opinion. Verdict of guilty as to William 
Roberts, judgment, appeal by defendant. 

Attorney-General for the State. 
Mr. J. M.. Gudger for the defendant. 

DILI~ARD, J. On the trial, Harper was put on the stand as a witness 
for the State, and the defendant in his cross-examination asked 
him if he had not said to one Erwin Wells, "that rather than be (606) 
outdone by a negro, he would swear any amount of lies"; and 
also, if he had not admitted on a trial before one Robinson, a Justice 
of the Peace, that he had declared "he would have all the corn cut down 
on Sandy Marsh Creek (on which creek he and the defendant resided) 
and would poison all the stock on said creek." 

To these questions the witness made answer denying the making of 
such statements, and thereupon the defendant introduced a witness and 
proposed to contradict said Harper by him as to the said declarations, 
but on objection his Honor excluded the testimony, to which defendant 
excepted. 

The appeal presents the question as to the correctness of his Honor's 
ruling in rejecting the proposed evidence, and the solution of the ques- 
tion is to be made in connection with the admission of the defendant in 
the case of appeal, that the alleged false statements of Harper were not 
made in reference to this indictment, nor the matters involved in the 
same, nor in reference to defendants. 

The general rule, is that when a witness makes statements in the 
course of his evidence, and as a part thereof, as to any fact or facts 
constituting the subject-matter under investigation, he may be'impeached 
by proof of statements or representations to the contrary; but as regards 
statements of a witness drawn out on cross-examination collateral to the 
investigation, the same are to be taken as conclusive, and i t  is not ad- " 
missible to contradict him hy showing declarations or statements incon- 
sistent therewith ; with an exception, however, that disparaging evidence 
of inconsistent statements in matters collateral may be received, where 
it tends to show the temper, disposition or conduct of the witness in re- 
lation to the cause or parties. 8. v. Patterson, 24 N. C., 346. 

The statements of the witness proposed to be proved on the trial 
in contradiction of his denial of his having made such, were in 
fact purely collateral to the subject-matter under examination, (607) 
and they were admitted by the defendant to have no reference to 
this indictment or any matter involved therein, or to any party to the 
same. The evidence was properly excluded unless the proposed declara- 
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tions of the witness on other occasions should be receivable as showing 
his feelings or conduct towards the indictment or the defendants therein. 

The statements proposed to be proved, referring altogether as admit- 
ted by defendant to some other transaction and persons than those in- 
cluded in the present indictment, might tend to show the temper, dispo- 
flition or conduct of the witness as to the matter and parties in such 
statements referred to; but how is it possible they can show anything 
of the witness' bias or feelings with respect to this bill of indictment 
and the parties to it, when the defendant admits, according to the re- 
citals in the case of appeal, that the same have no reference thereto? 
We can not see how the statements proposed to be proved could have 
had any possible influence on the issue being tried, or how the admis- 
sion thereof can be claimed under any rule of evidence known to the 
law. There is no error. Let this be certified, etc. 

PER CURIAM. No Error. 

Cited: S. v. Rallard, 97 N.  C. ,  446; S.  v. Rollins, 113, N .  C., 732; 
Burnett v. R. R., 120 N.  C., 519 ;.S. v. Hooper, 151 N. C., 647. 

8. v. h'cott, from Jones.-No error being assigned or  appearing in 
the record, the judgment below was affirmed. 
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Order in which the Districts will he called. 

1. The first district will be called as heretofore on Wednesday of the 
first week, and if necessary the call will be continued until and includ- 
ing Tuesday of the next week. 

2. The second district will be called on Monday of the second week 
if causes from the first have then been disposed of, and the call con- 
tinued through that and the following week. 

3. The third district will be called on Monday of the fourth week, 
and allowed one week. 

4. The fourth district will be called the fifth week, commencing on 
Monday. 

5. The fifth district will in like manner be allowed the sixth week. 
6 .  The sixth district, the seventh week. 
7. The seventh district, the eighth week. 
8, 9. The eighth and ninth districts together will be allowed the ninth 

week, and if necessary to dispose of the causes, two days of the week 
ensuing-causes on the ninth being taken up as soon as those on the 
eighth are concluded. 

On Monday of the tenth week, or as soon as the dockets of the eighth 
and ninth districts are perused, not later than Wednesday, the Court 
will enter upon the call of causes at the foot of the docket and proceed 
until they are disposed of. 

Petition to Rehear. (610) 

Any party before the end of the term ensuing a judgment of this 
Court, may apply to have the cause reheard upon .any matter of law, and 
may file his petition therefor in the Clerk's office. The petitioner must 
distinctly point out and assign the error, or the material matter over- 
looked; and must allege that the judgment has been performed, or that 
its performance has been properly secured, or dispensed with by the 
other party; and it shall be accompanied with the certificate of at least 
two members of the bar who did not appear in the cause at the first 



RULES OF COURT. 

hearing and who have no interest in the cause, that they have carefully 
examined the case and the law relating thereto, and the cited cases ap- 
pearing in the opinion, and that in their opinion the judgment is erron- 
eous, and wherein it is erroneous. 

JOHN KERR, Judge of the Fifth district, died 5 September, 1879, and 
on the loth, JOHN A. GILMER was appointed by Governor Jarvis to 
fill the vacancy. 



I N D E X  

ACCOMPLICE. 
See Witness, 1. 

ACCOUNT AND SETTLEMENT. 
See Evidence, 5;  Executors and Administrators; Mortgagor and Mortga- 

gee, 1 ;  Practice, 8, 14. 

ACT OF ASSEMBLY. 
1. The signature of the presiding officers, by Article 11, Sec. 23, of the 

Constitution, must be affixed to an act of legislature during the 
session of the General Assembly, and are  necessary to its complete- 
ness and efficacy. Bcarborough v. Rbbinson ,  409. 

2. The judicial power can not be exercised in aid of a n  unfinished and 
inoperative act, so left upon the final adjournment, any more than in 
obstructing legislative action. Ib id .  

See Legislative Power. 

ACTION, FORM OF. 
See Contract, 3 ( 3 ) .  

ACTION, JOINDER OF. 
See Gyardian and Ward, 4. 

ACTION FOR PENALTY. 
See Sheriff. 

ACTION TO RECOVER LAND. 
1. Whenever a defendant is wrongfully dispossessed of his land by legal 

process, he  i s  entitled to  a writ of restitution and a n  inquisition of 
damages in t h a t  act ion,  of which the plaintiff is  not permitted to 
deprive him by taking a nonsuit. L a n e  v. Morton ,  38. 

2. Purchase-money paid on agreement for sale of land, is in  equity 
considered as  land, and if the contract be vacated after the death 
of the vkndee, it  goes to the heir; and hence, in  an action to recover 
the same the heir is the proper party plaintiff. Y o u n g  v. Y o u n g ,  92. 

3. A parol contract for the purchase of land is void under the statute 
of frauds, but the plaintiff's right of action in this case i s  thereby 
only affected pro tanto.  Ibid.  

4. Quaere-As to  whether under the circumstances of this case the 
defendants are  not concluded by a n  equitable estoppel from denying 
the plaintiff's title. Ib id .  

5. Where, upon the trial of an issue of fraud in the sale of land, the 
fact that  the grantor remained in possession after conveying, is 
competent evidence; any act or declaration of his, characterizing 
his possession as  fraudulent or otherwise, is also competent. HiZliard 
v. Phi l l ips ,  99. 

6. A levy made in 1846 under a justice's execution, which describes 
the land as lying "on the waters of Tyson Creek, adjoining the lands 
of Bryant Burroughs and others, containing two hundred acres, more 
or less," is sufficient under Rev. Code, Chap. 62, See. 16; and a 
sheriff's deed which conforms to such description confers a t  least 
color of title on the purchaser. Ib id .  

7. In  such case parol evidence is admissible to fit the description to the 
land. Ib id .  
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ACTION TO RECOVER LAND-Continued. 
8.  When the adverse parties to an action involving the title to land 

derive their claims from the same person, neither is a t  liberty to 
dispute that  person's title or to assert a superior and better title 
in  another, unless he has acquired that  title, or in  some way con- 
nects himself with the true owner. Caldwell v. Neely, 114. 

9. Improvements put on land by a life-tenant during his occupancy 
thereof do not constitute a charge upon the land when it  passes to 
a remainderman. Merritt v. Bcott, 385. 

10. A defendant in  possession of land under the belief that  he has a 
good title, has the right to show in evidence in  an action to .recover 
land, that he has in good faith made permanent improvements after 
his estate had expired, and their value, to the extent of the rents 
and profits claimed by the plaintiff. (Bat. Rev., ch. 17, sec. 262 
( a ) .  Remarks of SXITH, C. J., upon the provisions of the act of* 
assembly in such cases" Ibcd. 

11. Where, in an action to recover land, the plaintiff showed title out of 
the State by a thirty-years' possession, and, without producing any 
paper title, relied upon Section 8, Chap. 14, of Battle's Revisal, con- 
cerning "burnt records;" I t  was held, that  this statute did not make 
i t  necessary for the plaintiff to show a seven-years' adverse posses- 
sion in addition to the thirty years to entitle him to recover. HilZ 
v. Overton, 293. 

12. In  such case the lapse of seven years' adverse possession concurrently 
with the thirty years necessary to raise the presumption of a 
grant, is sufficient. IbZd. 

13. Whenever the record of a trial in a former action is  pleaded as  an 
estoppel in a subsequent action and such record fails to disclose 
the precise points on which the first action was decided, i t  is 
competent to the party pleading i t  to aver the identity of the point 
or question on which the decision was had and to support it by proof: 
and the same, i f  proved, is  equally conclusive as if the same matter 
appeared of record. Yates v. Yates, 397. 

14. In  such case, averments and par01 proof may be resorted to in  sup- 
port of a record whenever the verdict and judgment a re  vague, 
with this limitation only, that  i t  should be such as  to show the 
question of fact decided in the first action and its materiality, with 
such precision as  to indicate clearly that  i t  was material and must 
have been passed on by the jury. Ibid. 

15. I n  an action to recover land, where the defendant pleaded a s  an 
estoppel the verdict and judgment in  a former action wherein the 
plaintiff sought to recover of the defendant the possession of the 
land in question and claimed title under a deed to him from Y., 
which defendant assailed as  a forgery, and the jury found against 
the plaintiff's right of possession; HelG, that  the question of the 
validity of the deed was, in  a legal sense, of the substance of the 
issue, and the verdict of the jury was the same thing as  deciding 
adversely to title in  the plaintiff; and that  the plaintiff was thereby 
estopped. Ibid. 

16. When on the trial below the court charged that  a will devising "all 
my lands on both sides of Haw River, in  Chatham County, and all 
the mills and appurtenances and improvements thereto, said property 
being known as  the McClenahan Mills," was color of tit le provided the 
jury found that  the tract of land was well known throughout the 
county by the name used in the will, and its metes and bounds were 
all ascertained, visible and known, and that the plaintiff, and those 
under whom he claims, have been in actual adverse possession, 
etc.; Held, not to be error. Henley v .  Wilson, 405. 
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ACTION TO RECOVER LAND-Continued. 
17. Held further, that  in  such case, the qualification i n  the charge " p r e  

vided that  the jury find that the tract of land was well known 
' throughout the county by the name used in the will" was un- 

necessary. Ibid. 
18. In  a n  action for damages Eor trespass upon land, the fact that  the 

plaintiff contributed to enhance the injury occasioned by the wrongful 
act of the defendant does not excuse the defendant, although it may 
go in mitigation of damages. Ibid. 

See Evidence, 3, 4; Landlord and Tenant; Purchaser; Statute of Limi- 
tations, 4. 

AGENT AND PRINCIPAL. 
1. I t  is incumbent on one who has dealings concerning a note past due 

with an agent acting under a limited power, to "look out for the 
power" under which the agent acts. Earp v. Richardson, 5. 

See Attachment, 5; Attorney and Client; Evidence, 10; Lien, 4; Trusts 
and Trustees, 5 (1 ) .  

ASSAULT AND BATTERY. 
Defendant, after using threatening language with reference to  the 

prosecutor and in his hearing, advanced upon hjm with a knife, 
continuing the use of violent and menacing expressions; the 
evidence left i t  doubtful as  to whether or not the knife was open; 
when defendant got within five or six feet of the prosecutor, the 
latter said, "I shall have to go away," and withdrew from the work on 
which he was engaged; Held, that defendant was properly convicted 
of an assault. 8. v. flhipman, 613. 

ASSENT. 
See Judgment, 4 ;  Partition of Land, 1. 

ASSIGNEE. 
See Husband and Wife, 8;  Lien, 1. 

ATTACHMENT. 
1. I t  i s  not necessary that  the affidavit upon which an attachment is  

sought should state either that the court has jurisdiction of the 
subject-matter of the action, or that  the defendant has property 
i n  this State. Branch v. Frank, 180. 

2. I t  is  error to discharge an attachment granted as apcillary to a n  
action, because of the insufficiency of the affidavit to obtain service 
of the summons by publication, for i t  is possible the defect may be 
cured by amendment. Ibid. 

3. The court will surrender property i n  custodia legis, if its detention 
appear reasonably necessary to  protect the right of the  plaintiff 
until the trial. B r a g  v. Btern, 183. 

4. I t  appeared from the affidavit for an attachment (made by plaintiff's 
agent) and the accompanying exhibits, that  the defendants, partners 
in  trade, had made a n  assignment of their entire stock to the father- 
in-law of one partner in trust, after the payment of the expenses 
incident to the assignment and a five hundred-dollar personal prop- 
erty exemption to each partner, to sell privately the goods, etc., 
and apply the proceeds to the satisfaction of the firm debts, the 
trustee being a preferred creditor in  an amount sufficient to absorb 
the entire assets devoted to the debts. The trust deed contained 
a proviso that  the general creditors should be paid only upon the 
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condition of their releasing all claims against the individual partners. 
The affidavit also alleged that  the trustee, who lived in a distant 
State, had delegated his charge to his own son and the assigning 
partners. I t  further appeared that  in  about four months immediately 
preceding the assignment, the assignors had converted about five 
thousand dollars worth of their stock into money, of which the 
creditors had received not more than one-ninth. 
Held, that such\ affidavit, embodying t h e  foregoing facts, and stating 
that the defendants had disposed of and secreted their property, 
with intent, as  the agent believed, to defraud the plaintiffs, was 
sufficient to warrant the continuance of the attachment until the 
trustee and all persons interested could submit their conflicting 
statements and interests to the decision of a jury. Ibid. 
Held farther, sthat the personal property exemptions provided for 
by the deed should be paid out of the first money coming into the 
trustee's hands, and not out of the residue liable to the claims of 
the general creditors. Ibid. 

5. The provisions of C. C. P., Sec. 117, requiring that  verifications made 
by agents shall state why they are  not made by the principals and 
that  the material facts are  personally known to the agent, apply 
only to actions in which the responsive pleadings must also be under 
oath, and not to those ancillary remedies intended merely to secure 
the fruits of a n  ultimate recovery, in  seeking which greater latitude 
i s  allowed. Ibid. 

See Practice, 22. 

ATTORNEY AND CLIENT. 
1. I t  is  competent for the plaintiff's attorney of record to receive payment 

of a judgment and discharge the defendant. Rogers v. McEenxie, 
164. 

2. Plaintiff's counsel, without the client's actual knowledge, associated 
with himself another attorney, and marked the latter's name upon 
the docket. The cause was in  litigation for about seven years, 
during which time both attorneys participated equally in  its con- 
duct; Held, that the plaintiff was bound by the receipt of the 
associate attorney given in discharge of the final judgment. Ibid. 

3. The relation of attorney and client is one of a fiduciary character, and 
gives rise to a presumption of fraud when the former, in dealing 
with the latter, obtains an advantage. Egerton v. Logan, 172. 

4. Defendant, an attorney, purchased of his client ( the plaintiff) several 
notes against an estate a t  a sum greatly less than their face value, 
stating to the plaintiff that  if he collected in  full, he would "do 
what was right." Thereafter the defendant did collect the face 
value of the claims, and the plaintiff, on being informed thereof, 
called on the defendant for some money and inquired, "Will you 
not give me any of the money? Are you going to keep it  all?" 
to  which the defendant made no reply; Held, that  if the indefinite 
promise to "do what was right," originated a trust as  to the sum 
collected, the subsequent call for money and the defendant's silence 
amounted to a repudiation of the fiduciary relation and a closing 
of the trust;  whereby a legal, as  distinguished from an equitable 
cause of action arose, which was barred by the  statute in  three years 
after demand. Ibid. 

See Evidence, 2;  Execution Sale; Judgment, 3, 5, 6, 7; Practice, 32, 36. 

ATTORNEY'S TAX FEE. 
See Judgment, 6, 7. 
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BAILEE. 
See Statute of Limitations, 1. 

BANK. 
See Legislative Power. 

BANK BILLS. 
See Evidence, 1 ;  Statute of Limitations, 3. 

BANKRUPTCY. 
1. Where a defendant, during the pendency of the action, obtained his 

discharge in bankruptcy, but failed to plead i t  and suffered judg- , 

ment to be taken,against him, he can not thereafter plead the dis- 
charge against a motion under C. C. P., Sec. 256, for leave to re-isSue 
execution. Bell v. Cunningham, 83. 

2. An adjudication of bankruptcy and the attendant assignment of the 
bankrupt's effects vest all the. debtor's property in the assignee; 
and creditors, whether secured by lien or not, must pursue the 
debtor in  the bankrupt court for the final adjustment and satisfiaction 
of their claims. Dixon v. Dixon, 323. 

BASTARDY. 
If a woman in a proceeding in bastardy refuses to declare the father, 

pays the fine, and executes the bond required by law, she can not 
thereafter sue out a warrant to have the putative father bound over 
to court to answer the charge upon the ground of alleged collusion 
between the defendant and the justice of the peace who took the 
bond. If there be fraud in such case, the woman is  tn pari delicto. 
8. v. Price, 516. 

BUILDINq AND LOAN ASSOCIATION. 
A shareholder in  a building and loan association, whose stock is re- 

deemed, can not participate in the  profits of the business thereafter. 
To retain the property in his stock, he  must conform to the general 
regulations and contribute as others are  required to do; otherwise 
he puts a n  end to his relations with the association and ceases to 
have any further interest in its affairs. Overby v. B. and L. A., 56. 

COMMON CARRIERS. 
1. A common carrier may, by special contract founded upon valuable 

consideration, or upon notice brought to the knowledge of the owner 
of goods delivered for transportation, relieve himself from liability 
a s  a n  insurer, but he can not so limit his responsibility for loss a r  
damage resulting from his failure to exercise ordinary care. Cape- 
hart  v. R. R., 438. 

2. A contract restricting the responsibility of the carrier must be reason- 
able, and not calculated to ensnare or defraud the other party. Ibid. 

3. A stipulation in  a bill of lading that  i n  case any claim for damage 
should arise for the loss of articles mentioned in the receipt, while 
in  transitu or before delivery, the extent of such damage or loss 
shall be adjusted before removal from the station. and claim therefor 
made in thirty days to a "trace agent" of the carrier, i s  an unreason- 
able provision which the courts will not uphold. Ibid. 

CONTRACT. 
1. A contract which the law requires to be in writing can be proved 

only by the writing itself, not as  the best, but as  the only admissible 
evidence of i ts  existence; and hence, a defendant sought to be charged 
upon a par01 engagement to answer the debt of another, need not 
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CONTRACT-Continue&. 
plead the statute of frauds, but may object on the trial to any 
evidence of the alleged contract which is not in  writing. Morrison 
v. Baker, 76. 

2. Where goods are furnished to A upon the unconditional promise of B 
to pay for them, this is not an undertaking to pay the debt of 
another, but the personal debt of B. Ibid. 

3. Plaintiff sued defendant for one hundred and twenty-five dollars, 
the price of a gin, which the latter, without any authority from the 
plaintiff, had sold to one T. on credit. At the  time of the suit, 
which was brought in  a justice's court, and in form ex contractu, 
the defendant had collected nothing from T. When informed by 
defendant of the sale, plaintiff said, "Very well; go ahead and collect 
the money and remit." In  a subsequent conversation, occurring some 
hours later, plaintiff said to defendant "I don't know T. in the 
transaction; I look to you," to  which th;! defendant made no reply; 
Held, 
(1) That the words, "Go ahead, collect," etc., amounted to a ratifica- 
tion of the sale to T., which the plaintiff was not a t  liberty after- 
wards to recall. 
( 2 )  That, if any promise to  pay could be implied from the silence 
of the defendant when told that he was to  be held responsible, i t  
was a promise to pay the debt of T., which was nudum pactum 
after the previous ratification, and void under the statute of frauds, 
for want of writing. 
( 3 )  That, even assuming that  there was no ratification of the sale, 
plaintiff's remedy was by action in the nature of trover, since no 
money had been received and no personal benefit derived by the 
defendant. Rowland v. Barnes, 234. 

4. A contract made by a county during and in aid of the late war can 
not be enforced; and the onus of showing i t  was made for an 
innocent purpose, is upon the party seeking its performance. Brickell , 
v. Commissioners, 240. 

5. The fact that a bond is  executed in consideration of past cohabitation 
does not effect its validity, i t  not appearing tha t  there was any 
stipulation for future cohabitation; and this is so, although in fact 
the cohabitation continues after the execution of the bond. Brown 
v. Kinsey, 245. 

6. I n  &n action upon such bond, the onus is on the defendant to prove 
the immoral consideration. Ibid. 

7. Where the plaintiff sold the defendant certain goods, guaranteeing that 
the freight thereon should not exceed ten per cent, and the freight, 
when the goods were delivered, did exceed that  amount, the de- 
fendant complained to the plaintiff thereof and left the goods 
in  the depot, but did not notify him that he declined to take the 
goods, and thereafter the plaintiff reduced the price so as  to cover 
freight; Held, that the plaintiff was entitled to recover; in such 
case the defendant should have given prompt notice to the plaintiff 
of his refusal to take the goods i f  he desired to avoid the contract. 
Fobes v. Branson, 256. 

8. In  an action for breach of contract in  not delivering corn to be ground 
for defendant, by the plaintiff, a t  the mill of the latter, the measure 
of damages is, prima facie, the difference between the cost of grinding 
and the contract price; and the burden us upon the defendant 
to prove all matters in reduction of such damages. Oldham v. 
Kerchner, 430. 

See Action to Recover Land, 2, 3 ;  Common Carriers; Evidence, 8, 9, 10 ;  
Landlord and Tenant; Legislative Power. 
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CONTRIBUTION. 
See Guardian and Ward, 4. 

CONTRIBUTORY NEGLIGENCE. 
See Action to Recover Land, 18. 

CONTROVERSY WITHOUT ACTION. 
See Practice, 10. 

CORPORATIONS. 
1. The statute (Revised Code, Chap. 26, Secs. 5, 6 )  which continues the 

existence of defunct corporations for three years after the expiration 
of their charters, for the purpose of bringing and defending suits 
and closing their general business, ousts the former jurisdiction for 
the appointment of a receiver, a t  the instance of creditors, to wind up 
the corporate affairs. 'Von Glahn u. DeRosset, 467. 

2. The statutory remedy is exclusive of all others, and must be pursued 
within the three years, and a failure to proceed within that  period 
will be a complete defense, not only to the corporation, but to the 
stockholders, who, by its charter, are  made individually responsible 
in  the event of i t s  insolvency. Ibid. 

See Legislative Power, 3. 

DOWER. 
1. Petitions for dower should be filed in the county of the husband's 

last usual residence, but the jury of allotment may assign the 
same in one or more tracts situate in  one or more counties. Askew 
v. Bynum, 350. 

2. Proceedings for the assignment of dower instituted and determined 
in the county of the deceased husband's last residence, are  a bar 
to  subgequent proceedings for the same purpose in  another county 
to  affect the lands therein located. Ibid. 

EMBEZZLEMENT. 
See Indictment, 10. 

ENDORSER. 
See Evidence, 8, 9. 

EQUITABLE CONVERSION. 
See Husband and Wife, 5. 

EQUITY. 
See Corporations; Judgment, 3, 13; Mortgagor and Mortgagee, 4. 

ESTOPPEL. 
See Action to Recover Land, 4, 8, 15. 

EVIDENCE. 
1. The face of bank bills is not evidence of the date of their issue, since 

they are  constantly paid into the bank and reissued. Long v.  
Bank, 41. 

2. The declarations of a deceased attorney contained in an affidavit of 
defendant on a motion to vacate a judgment a re  admissible i n  
evidence, where it  appears that neither the estate of said attorney 
nor the interest of anyone claiming from him can be affected by the 
event of the action. The provisions of Section 343 of The Code 
do not apply to such a case. Moly.nezcx v.  hue?^, 106. 
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EVIDENCE-Continued. 
3. Hearsay evidence of a deceased person relative to a question of 

boundary is only admissible when the person whose declaration 
is offered in evidence was disinterested a t  the time of making it. 
Caldwell v. Neely, 114. 

4. The declarations of one in possession of land are  not admissible in 
evidence to show changes in  the title of .those for whom he holds. 
Bell v. Adams, 118. 

5. Where the jury find that  the note in  suit was given in settlement 
of the final balance due on partnership transactions, all inquiry into 
the articles of copartnership is immaterial. Kidder v. Mcllhenny, 123. 

6. I t  is not proper to consider, on appeal from a justice's court, a written 
statement of plaintiff's testimony before the justice which that  
officer had appended to the transcript sent to  the superior court 
when the plaintiff is  present a t  the trial in  the latter court and 
able to testify, if competent. Cannon .v. Morris, 139. 

7. Under the Act of 1879, Chap. 183, it is not admissible for the plaintiff 
to prove by his own oath or to examine the defendant to prove 
the non-payment of a bond in suit executed prior to the first day 
of August, 1868. Ibid. 

8. I n  a n  action upon a note by a remote endorsee, who purchased bona 
fihle for full value and without notice, against the payee who endorsed 
the note in  blank, evidence of an agreement between the payee and 
his immediate endorsee that  he should not be held liable on his 
endorsement, is not admissible. Hill  v. Shields, 250. 

9. In  such case, the plaintiff held the note unaffected by any special 
agreement between the payee and his immediate endorsee. Ibid. 

10. A principal is answerable for the reasonable consequences of his agent's 
representations, but not for their special effect upon the mind of one 
with whom the agent makes a contract; Therefore, in  a n  action to 
recover on a contract for the sale of goods, evidence of the defendant 
that he was induced to purchase by the representations of plaintiff's 
agent is not admissible. Fobes v. Branson, 256. 

11. On a trial for murder, i t  appeared in evidence that  the deceased was 
probably slain while chasing a hog. To connect the prisoner with 
the homicide the State was permitted to prove (prisoner excepting) 
a declaration by her that  "the hog was bruised, and when salted 
down after it  was killed was nice, clean meat, but when she put it  
in warm water, i t  would look like clotted blood;" Held, that the 
testimony standing alone, had no tendency to implicate the prisoner. 
Btate v. Mikle, 552. 

12. The admission of irrelevant testimony, over objection properly inter- 
posed, is ground for a new trial. Ibid. 

See Action to Recover Land, 5, 6, 7, 10, 11, 12, 13; Contract, 1, 4, 6, 8 ;  
Indictment, 23, 24; Partition, 2; Practice, 25, 27, 30, 34; Roads, 3, 
4; Sheriff, 3; Witness. 

EXCEPTIONS TO EVIDENCE. 
See Practice, 30. I 

EXCEPTIONS TO REPORT. 
See Partition, 2; Practice, 12, 23, 24, 27. 

EXCLUSIVE USE. 
See Tenants in  Common. 

EXCUSABLE NEGLECT. 
See Practice, 35, 38. 
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EXECUTION SALE. 
A sheriff having executions in  his hands in favor of A. B. and C, levied 

on the lands of the debtor, and advertised the same for sale accord- 
ing to law a t  a regular term of the court. Afterwards, a t  the request 
of the debtor, and with the concurrence of the  attorney of A and B, 
he sold the land on another day, without notice to  C, and after but 
two days' advertisement. Said attorney became the purchaser, and, 
on refasal of the sheriff to make him a deed, obtained from the 
court below a rule absolute for such conveyance, from which the 
sheriff appealed; Held, 
(1 )  That it  was the duty of the sheriff to advertise and sell in such 
a way as to bring the most money for all the creditors 
(2 )  That  this duty was not discharged by a sale on two days' 
notice without the knowledge or concurrence of C. 
(3)  That  the purchaser, being implicated in the sheriff's dereliction, 
was not entitled to call for a conveyance. Skinner v. Warren, 373. 

See Husband and Wife, 9; Judgment, 8, 9 ;  Mortgagor and Mortgagee, 4. 

EXECUTIVE CLEMENCY. 
See Witness. 

EXECUTORS AND ADMINISTRATORS. 
1. An administrator of a deceased guardian can not maintain an action 

to collect a note made payable to his intestate as  guardian, unless 
i t  be shown that the money due thereon had become the property 
of the intestate's estate upon a final settlement with his wards. 
Alexander v. Wriston, 191. 

2. A court of probate is not authorized to remove an executor for a 
slight departure from duty merely, but only for some devastavit 
or other dishonest, corrupt or improper neglect or mal-administration 
of the estate, and in passing on the objection urged, the executor 
should not be held to any greater diligence and care, or foresight 
and caution, than is usual among ordinarily prudent men in the 
conduct of their business. McFadyen v. Council, 195. 

3. On a oetition for  the removal of an executor, i t  appeared that  he was 
insolvent and bankrupt, but that  he was in like condition before 
the  will was made, and that  i t  was known to the testator; that he 
had paid the debts of the estate except a debt due plaintiff from 
himself as  principal, to which the testator was surety, which he 
alleged would have been paid but for the fact that  he had a larger 
debt due him from plaintiff, which was in  litigation, and plaintiff had 
agreed not to press his debt until the suit was determined; that  he 
had received the testator's personal estate and had used i t  instead 
of selling it, but that his wife was sole legatee and devisee and the 
entire personal estate was not sufficient to pay plaintiff's debt after 
paying the other debts of the estate; that  he had borrowed $1,000 
from his wife and used i t  in compromise of certain debts due by the 
estate and afterwards repaid her out of the estate; that he had not 
made any annual statement of the condition of the estate, but alleged 
that  he had held himself ready to do so when required; Held, that 

t there was not sufficient cause to warrant the removal of the executor, 
but that  he should be required to execute a sufficient bond for the 
proper administratjon of the estate, and in default to do so should 
be removed. Ibid. 

See Jurisdiction, 1, 2; Practice, 8, 33; Trusts and Trustees; Will. 

EXONERATION. 
See Husband and Wife, 6, (3 ) .  
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FALSE CLAMOR. 
See Judgment, 14. 

FALSE IMPRISONMENT. 
See Indictment, 4. 

FALSE RETURN. 
See Sheriff. 

FELLOW-SERVANT. 
See Master and Servant. 

FENCES. 
1. By our general laws the owner of stock is under no obligation to 

restrain them to his own grounds, and is not responsible for their 
trespasses upon lands not properly fenced. Burgwyn v. Whitfield, 261. 

2. Laws 1876-'77, Chap. 60, which establishes the "no-fence law" in a 
certain district in Narthampton County, but enacts that  the law shall 
not apply to stock kept east of prescribed limits, "provided" a gate 
be kept up a t  a certain point, is  not intended to cast upon the outside 
parties the burden of keeping up such gate, a t  the peril of being 
responsible for the trespass of their stock within the boundaries 
The word "provided" should be construed to mean "unless." Ibid. 

,See Indictment, 20. 

GUARDIAN AND WARD. 
1. The sureties on a guardian bond a re  not responsible for the non-pay- 

ment of a note given by the guardian, and signed by him as guar- 
dian, for the board and tuition of his ward. McEinnon v. Mc- 
Einnon, 201. 

2. In  declaring upon a guardian bond, the plaintiff should set forth the 
condition, the breach of which is the gravamen of the action. Ibid. 

3. A creditor of a guardian is not the proper relator in  an action upon the 
guardian bond. Ibid. 

4. C, was co-surety with the defendant in  one, and S. in  another, of three 
guardian bonds, each in the same penal sum. The bonds being 
put in suit for a deficit of the principal, i t  was ascertained that he 
and the sureties to the third bond were insolvent. Defendant paid 
one-third of the judgment and refused to pay more; Held, that C. 
and S., upon paying the balance of the  judgment, were entitled to 
maintain a joint action against the defendant for the difference be- 
tween the one-third paid by him and the one-half of the judgment. 
Hughes v .  Boone, 204. 

See Executors and Administrators, 1; Practice, 38; Trusts and Trustees. 

HEARSAY. 
See Evidence, 3. 

HEIR. 
See Action to Recover Land, 2; Mortgagor and Mortgagee, 4; Practice, 33;  

Purchaser; Statute of Limitations, 4 ;  Tenants in  Common, 2. 

HOAX. 
See Indictment, 4. 

HOMESTEAD. 
See Husband and Wife, 4. 

HOMICIDE. 
See Evidence, 11, 12; Practice, 48, 49. 
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HUSBAND AND WIFE. 
1. Where husband and wife are sued together on their joint obligation, 

i t  is the duty of the husband to defend for both, and to set up the 
'wife's disability in a proper case; and if he fail to do so, the wife 
can not have the judgment against her set aside on the ground of 
her incompetency to contract. Vick v. Pope, 22. 

2. A judgment against a married woman appearing in the suit by counsel 
of her husband's selection, is as binding as  one against any other 
person, unless it be obtained by the fraudulent combination of the . 
husband with the adverse litigant. Ibid. 

3. The jus disponendi is an important element of property and a vested 
right protected by the clause in the Federal Constitution, which 
declares the obligation of contracts inviolable. Bruce v. Strickland, 
267. 

4. Where land mas acquired and a marriage took place prior to March, 
1867, the husband may convey the entire estate without the con- 
currence of his wife, unless he has voluntarily dedicated the prop- 
erty to the purposes of a homestead. Ibid. 

5. The proceeds arising from the sale of a feme covert's land for division, 
made by an order of court, retain the character of realty until 
converted by some act of the owner. Hall v. Short, 273. 

6. The plaintiff ( a  married woman) was the owner of a remainder i n  
land expectant upon a life estate. By a decree in  equity, the land 
was sold and the proceeds paid over to the life tenant upon his 
giving bond, with the defendant and one L. as  sureties, to pay over 
the same to the plaintiff a t  the expiration of the particular estate. 
Thereafter, the life tenant having exhausted the fund and died in- 
solvent, and the said L. being also insolvent, the plaintiff and her 
then husband, in  consideration of the payment by defendant of 
about one-half the amount due by said bond, covenanted not to sue 
him on the same (reserving their rights against all other parties), 
released him from the debt and assigned to him the fund so far 
as  might be necessary to effectuate his complete discharge. The 
plaintiff was privily examined as  to her free execution of this in- 
strument; Held, 
(1)  That the transaction was in the nature of the compromise of 
a law suit. 
(2)  That i t  was authorized by the Constitution, Art. X, sec. 6, and 
Bat. Rev., ch. 69, sec. 17. * 

(3 )  That the effect of i t  was to exonerate the defendant from all 
liability on the bond. Ibid. 

7. Marriage, prior to the adoption of the Constitution of 1868, conferred 
on the husband a vested right to reduce into possession and convert 
to  his own use the choses in  action of the wife belonging to her 
a t  the time of the marriage. O'Connor v. Harris, 279. 

8. Where a marriage took place in 1865 and the husband, pending suit 
brought in  1867 on a chose in action of the wife's, assigned the same 
in 1873, the assignee succeeds to the vested rights of the husband 
in the claim, and may assert his title against the wife and all others, 
subject only to the wife's right of survivorship in  the claim, if i t  be 
not collected during the life of the husband. Ibid. 

9. In  a suit by a purchaser a t  an execution sale seeking to dispossess 
the husband of his wife's land, the wife's possessory right is such 
a n  interest in  the controversy as  entitles her to be made a party 
defendant. Cecil v. Nmith, 285. 

See Practice, 37, 38. 



INDEX. 

INDICTMENT. 
1. Where the grade of a common law offense has been made higher by 

statute, the indictment must conclude against the statute, but when 
the punishment has been mitigated, i t  may conclude a t  common law. 
R.  v. Lawrence, 522. 

2. A count for the larceny of a horse, concluding a t  common law, may 
be joined with the  count for the statutory offense of receiving the 
same; and the indictment thus drawn will warrant a general ver- 
dict of guilty. Ibid. 

3. Upon such a conviction the punishment should not exceed ten years' 
imprisonment. Ibid. 

4. False imprisonment is the illegal restraint of one's person against 
his will: Therefore, where on trial of a n  indictment for such 
offense it  appeared that  the defendants went to the prosecutor's 
house a t  night, called him up out of bed, represented to him in 
changed voices that  they were in  search of a stolen horse, and 
offered to pay him to accompany them; and thereupon he mounted 
behind one of the defendants on his horse, and went voluntarily, 
without threat o r  violence from defendants, and after riding a 
quarter of a mile in  a gallop he complained of the uncomfortable 
mode of transportation, dismounted and discovered he was the 
victim of a hoax and was left in  the road by defendants; I t  was held, 
that  the fraud practiced did not impress the transaction with the 
character of a criminal act. 8. v. Lunsford, 528. 

5. An indictment concluding "against the peace and dignity," omitting 
the words "of the State," is not insufficient. The defect is cured 
by act of assembly. R. v. Parker, 531. 

6. An indictment under a statute, which, in  one section, unconditionally 
prohibits the sale of liquor in  quantities less than a quart, and, 
in  a subsequent section interdicts all traffic in  liquors not of the 
seller's own manufacture, need not aver that  the liquor sold was 
not made by the defendant, when the offense charged is  the sale 
of less than a quart. S. v. Joyner, 534. 

7. An indictment, whether for a common law or a statutory offense, which 
does not conclude "against the peace and dignity of the State," is 
fatally defective. Ibid. 

8. Laws conferring, withdrawing or limiting jurisdiction over preexist- 
ing common law offenses do not become a constituent part of the 
offenses to which they apply; and hence, indictments therefor need 
not conclude against the form of the statute. S. v. Williamson, 540. 

9. A failure to lay the venue properly is  not fatal to an indictment, and, 
a fortiori i t  will not avail t6 vitiate a justice's warrant. Ibid. 

10. Defendant was indicted under a statute which made i t  his duty to 
collect a State tax of one dollar on every mortgage given to secure 
a sum in excess of three hundred dollars, and rendered i t  a n  act 
of embezzlement to appropriate such tax to the collector's own use; 
Held, that the indictment is sufficient if i t  aver that  the defendant, 
by virtue of his office, collected one dollar as  a tax due the State 
on a certain mortgage deed, described in the indictment, which said 
sum was the property of the State, and thereafter converted the 
same to his owli use. I t  need not aver any more explicitly that  the 
mortgage was given to secure a greater sum than three hundred 
dollars. 8. v. Heaton, 542. 

11. If there be an exception in tha t  clause of a statute which creates a n  
offense, the indictment should contain a negative averment that  
the  subject of the charge is  not embraced by the exception; but 
when the exception or proviso is in  a subsequent clause of the 
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statute, i t  is  a matter of defense, and need not be negatived in the 
pleading. Ibid. 

12. An indictment for injury to  live stock under Bat. Rev., ch. 32, see. 95, 
which charges the offense as  having been committed unlawfully, 
omitting the  word "wilfully," is defective. S. v. Parker, 548. 

13. Where an indictment charged the defendant with a trespass upon 
land in possession of A, and the proof was that  the premises were 
in  possession of B: Held, to be a fatal variance. S. v. Sherrill, 550. 

14. An indictment for burning a gin-house charging the offense to have 
been done unlawfully, maliciously and feloniously, is sufficient under 
Laws 1869, ch. 167, sec. 5. The words used i n  the bill as  descriptive 
of the intent imply that  the act was done "wilfully." S. v. Thorne, 
555. 

15. An indictment for such offense under the Act of 1875, ch. 228, can 
not be supported; though where i t  was intended to be drawn there- 
under, and is  sufficient under the former act, a conviction will be 
sustained. The two are not inconsistent, but the words "any house" 
in  the latter act do not include "gin-house." Ibad. 

16. A bill of indictment returned "not a true bill" can not be reconsid- 
ered by the same grand jury; but a new bill may be sent. S. v. 
Brown, 568. 

17. It is as  essential that  the finding of a grand jury be recorded as  is the 
verdict of a petty jury. Ibid. 

18. The court has no authority to order one against whom a n  offense is 
alleged to have been committed, to be marked as  prosecutor after 
indictment found, without his consent. (By Laws 1879, ch. 49, 
such person may be notified to show cause why he shall not be made 
the prosecutor of record.) S. v. Crosset, 579. 

19. One who enters upon the land of another under a bona fide claim of 
right is guilty of no criminal offense; Therefore, where a n  em- 
ployee of a railroad company was ordered to fell trees upon land 
adjacent to its track, which had been conveyed by the owner for 
right-of-way, etc.; Held, not to be indictable for a wilful trespass. 
Bat. Rev., ch. 32, sec. 116. Ibid. 

20. On trial of a n  indictment for removing a fence under Bat. Rev., ch. 
32, sec. 93, it appeared that  the rails of which the fence was built 
had been taken from a fence on a n  adjoining tract of land claimed 
l7y defendant, and in a short time thereafter the defendant retook ' them, by which removal the cultivation of the prosecutor's field was 
prevented, and the court told the jury that  if the land had been 
cultivated the  year before, i t  was a field as  charged in the bill, and 
a verdict of guilty was rendered; Held, not to be error. 8. v. 
McMinn, 585. 

21. Held, also, that  a town lot is a "field" within the scope and meaning 
of the act. But i f  the trespass be upon a garden, the bill should 
so charge, to  conform to the act. Ibid. . 

22. Held further, a tract of land cleared, fenced and used for cultivation 
according to the ordinary course of husbandry, although nothing 
may be growing within the enclosure a t  the time of the trespass, is  
a "cultivated field" within the description of the statute. Ibid. 

23. On the trial of a n  indictment under Bat. Rev., ch. 32, see. 116, for 
a trespass on land, the defendant can not claim an acquittal on the 
ground that  he believed he had a right to enter after being for- 
bidden. To constitute a valid defense there must be proof of a 
claim .of title, or facts shown upon which he could reasonably and 
bona fide believe he had the i-ight. S. v. Bryson, 595. 
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INDICTMENT-Continued. 
24. Where the prosecutor in such case sold a field to the lessor of defend- 

a n t  and permitted the use of & way for three years over his land 
to the field, which was being cultivated by defendant, and withdrew 
such permission by notice forbidding further entry, there being 
another way over the lessor's land which adjoined a public road, 
though of greater distance to said field; I t  was held, not to be 
error in  th-e judge to refuse to submit to the jury as  a question of 
fact, the belief of the defendant that he had license to enter after 
forbiddance. Ibid. 

See Roads, 5, 6, 7, 8. 

INFANT PARTY. 
See Practice, 33, 37, 38. 

INTEREST. 
1. Interest is allowed upon the items of a n  independent account when 

used a s  a set-off or counter-claim to extinguish or reduce a debt, 
but is not to be computed upon payments as  such whose effect is 
to reduce pro tanto the sum due, interest being first discharged. 
Overby v. B. and L. A., 56. 

2. A note given March 4, 1875, in  renewal of a prior obligation contracted 
in  1871, is subject to the law regulative of the rate' of interest 
enacted March 12, 1866. Bank v. Lutterloh, 142. 

3. By that  law (1866) the plea of usury is made a matter of defense, 
extending to the defeat of the interest only; and hence, one who 
has paid usury on a contract then made can not recover back the 
interest so paid by pleading the same as  a set-off or counter-claim 
to a n  action on the contract. IbicF. 

4. What constitutes usury is  a question of law, to be determined by the 
court when the facts are not in dispute. Grant v. Nor&, 150. 

5. I n  the  absence of a special contract as  to  the  rate of interest, only 
six per cent is collectible on a debt incurred on 6 March, 1876. Ibid. 

6. Laws 1876-'77, ch. 91, sec. 3, which makes i t  a forfeiture of all interest 
to exact or charge usurious rates, does not apply to contracts 
entered into before i ts  passage. Ibid. 

7. The mere entry on account and subsequent presentation of an usurious 
claim is  not a "charging" within the meaning of that  statute. Ibid. 

See Mortgagor and Mortgagee, 2. 

JOINT DEBTORS. 
. See Practice, 17. 

JUDGE OF SUPERIOR COURT. 
See Attachment, 3; Interest, 4; Judgment, 3; Practice, 9, 11, 23, 32, 

34, 43, 49. 

JUDGE'S CHARGE. 
See Action to Recover Land, 16, 17; Indictment, 20, 24; Negligence, 4. 

JUDGMENT. 
1. The absence of a complaint will not make a judgment irregular where 

the specialty sued on is  filed as a substitute and the summons spe- 
cifies the amount claimed. VicL v. Pope, 22. 

2. The party aggrieved by an irregular judgment must move to vacate 
the same before the  rights of innocent third persons have inter- 
vened. Ibid. 

3. The superior court has power to vacate its judgment a t  a subsequent 
term for sufficient cause shown (here) where the  judgment was 



INDEX. 

JUDGMENT'-Continued. 
confessed by defendant in  pursuance of the advice of a n  attorney 
who was counsel for both parties to the action and upon a written 
agreement with him, reciting that no execution should issue thereon 
until  a certain time, that  credits to which the defendant was en- 
titled to have endorsed on the note should be applied to the judgment, 
and tha t  the same shall not be docketed in any other county; and 
where said agreement was violated by the plaintiff. (The equita- 
ble jurisdiction of the court discussed by ASHE, J.) MoZyneuz v. 
Hueg, 106. 

4. A judgment i n  a civil action may be rendered by consent after the 
expiration of the term; and a party thereto who fails a t  the time 
to interpose a n  objection waives his right, which amounts to a n  
implied assent and concludes him. Ibid. 

5. A judgment obtained by the advice of a n  attorney acting for both 
parties to a n  adversary proceeding, may be vacated on application 
in due time of the party injured. Ibid. 

6. The proceedings of a court are i n  fieri until the close of the term, 
and hence the act of 14 February, 1879, ch. 41, which abolishes the 
tax fee of attorneys in  civil cases to be thereafter determzned ap- 
plies to all cases decided a t  January Term, 1879, of the Supreme 
Court. Clifton v. Wynne, 160. 

7. The fiction of law by which all the days of a term are condensed into 
one, and that  the first, is intended to promote and not to evade 
justice, and can not avail to defeat the clearly expressed legislative 
will. Ibid. 

8. The transcript of a justice's judgment docketed i n  the  superior court 
becomes, for the purpose of lien and execution, a superior court 
judgment, enforceable on the same property and by the same kind of 
execution issuable within the same limitation as. is prescribed for 
the proper judgments of that  court. Broyles v. Young, 315. 

9. The effect of a sale under a junior judgment is to pass the  debtor's 
estate encumbered with the lien of an older docketed judgment, and 
of a sale under both, to vest the title in  the purchaser, and transfer 
the liens in  the same order of priority, to the  proceeds of sale. 
Cannon v. Parker, 320. 

10. The sheriff must observe these priorities, of which he has notice upon 
the face of the executions, i n  paying out the money to the respective 
creditors. Ibid. 

e l l .  The time of contracting the debts on which the several judgments 
were obtained, and the dates of issuing and levying the executions, 
a re  wholly immaterial. Ibid. 

12. A docketed judgment constitutes no lien upon real property pur- 
chased and paid for by the debtor, where title is taken in the name 
of some third person. Dixon v. Dixon, 323. 

13. In  such case the creditor has the right to follow the fund in equity, 
but the institution of a suit for that purpose confers no lien, and 
can have no further effect than to give the creditor first bringing 
his suit a priority over other creditors, and to disable the  holder of 
the property from defeating, by a conveyance, the object of the 
proceedings. Ibid. 

14. The presence of a prosecutor to convict the defendant is  in law a 
presence to answer the latter in  costs for the false clamor, i f  the 
prosecution be adjudged frivolous; and a judgment entered against 
him for such costs is valid, though rendered i n  his absence and 
without notice. S. v. Spencer, 519. 

See Attorney and Client; Bankruptcy, 1; Husband and Wife, 1, 2; Lien; 
Mortgagor and Mortgagee, 5; Practice, 26. 
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JUDICIAL SALE. 
See Mortgagor and Mortgagee, 4;  Purchaser. 

JURISDICTION. 
1. I n  a n  action brought to the superior court in  term time to declare 

the trusts of a devisee and of the executor under a will, and to 
adjudge and determine the liability to the payment of legacies of 
certain lands devised; Held, that  the court having jurisdiction over 
the adjudication of the trusts and the enforcing thereof, also had, 
and this Court on appeal has jurisdiction (Acts 1876-'77, ch. 241, 
sec. 6 )  to  retain the cause and go on and grant incidentally the 
application of the personalty; and that  failing, then to apply the 
lands or enough thereof to satisfy the legacies of the same. Deve- 
reux  v. Devereux,  12. 

2. In  such action the jurisdiction is  in the superior court of the county 
in  which the  testatrix was domiciled a t  her death, and i n  which her 
will was admitted to probate; but if the action is brought in  another 
county and no objection on this ground is  taken in the court below, 
none such can be urged on the hearing on appeal in  this court. Ibid. 

3. The decree rendered in this cause a t  January Term, 1878, should be 
modified in  so fa r  as  i t  decrees a sale of the  land before the per- 
sonal estate i n  the hands of the executor is applied to the payment 
of the legacies. Ibid.  

4. Property of a lunatic i n  the hands of a committee is to be regarded 
as  in custodia legis, and no creditor can reach i t  for a debt pre- 
existing the inquisition of lunacy, except through the order of the 
superior court; and that  order is never made until a sufficiency for 
the support of the lunatic and that  of his family, if minors, is  first 
ascertained and set apart. Adams v. Thomas,  296. 

5. I n  a n  action brought before the clerk, of which the superior court in  
term time had jurisdiction, where issues of law and fact including 
the question of jurisdiction were raised by the answer, and the 
action thereupon transferred to the court in  term time; I t  was  held, 
not to be error for the court below to refuse a motion to dismiss" 
the action and to amend the summons so as  to make i t  in  form 
returnable to that  term of the court. Cheatham v. Crews, 343. 

6. Under Rev. Code, ch. 31, see. 38, the superior courts formerly had 
jurisdiction of actions upon bonds, etc., where the amount of prin- 
cipal and interest was not less than one hundred dollars, although 
the  principal alone might be. Patton v. Shipman,  347. 

7. Under C. C. P., sec. 401, a n  action pending in the superior court a t  
the adoption of the Constitution of 1868, wherein the amounL claimed 
was less than two hundred dollars, was properly transferred to the 
docket of the superior court under the new judicial organization; 
such section is  not in conflict with Art. IV, sec. 25, of the Consti- 
tution. Ibid. 

8. The superior court in  term has jurisdiction of an action to declare a 
trust in  certain real estate and to have title executed to the plaintiff, 
and also to impeach a sale of the land under a decree of the probate 
court had in a special proceeding then ended. Gulley v. Macy, 356. 

See Act of Assembly, 2 ;  Bankruptcy, 2 ;  Corporations; Dower; Indict- 
ment, 8; Practice, 27. 

JURY. 
One who had been summoned on a special venire, but not drawn on the 

jury, within two years next preceding the term of court a t  which 
he is  summoned as  a talesman, is  not thereby disqualified under 
Laws 1879, ch. 200. To render such talesman incompetent, i t  must 
be shown that  he "has acted" or served upon a jury within the 
time prescribed by the act. S. v. Thorne,  555. 

See Attachment, 4;  Evidence, 5;  Indictment, 16, 17; Practice, 9, 13, 48, ,49. 
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JUS DISPONENDI. 
See Husband and Wife, 3. 

JUSTICE OF THE PEACE. 
See Evidence, 6; Indictment, 9. 

JUSTICE'S JUDGMENT. 
See Judgment, 8. 

LABORER'S LIEN. 
See Lien, 2, 3, 4. 

LACHES. 
See Practice, 33, 40, 47. 

LAND LYING IN TWO COUNTIES. 
See Mortgagor and Mortgagee, 5. 

LANDLORD ANDTENANT. 
A summary proceeding in ejectment under the landlord and tenant act 

begun during the lessee's term can not be maintained where the 
contract of lease contained no condition, the breach of which woula 
authorize a reentry by the lessor. The mere failure to pay rent upon 
"a lease a t . .  . . . . . .dollars a year, payable monthly," does not war- 
rant  such reentry. Meroney v. Wright ,  390. 

LARCENY. 
1. Dogs are  not the subject of larceny in tkiis State. State v. Holder, 527. 
2. The removal from a safe of a drawer containing money, and a handling 

of the same, in  the drawep, a t  the door of the safe, is  a sufficient 
carrying away to constitute the element of asportation in  the crime 
of larceny. 8 .  v. Green, 560. 

LEGACIES AND LEGATEES. 
See Jurisdiction, 1 ;  Mortgagor and Mortgagee, 4;  Practice, 8 ;  Will. 

LEGAL INTEREST. 
See Mortgagor and Mortgagee, 2. 

LEGAL PROCESS. 
See Action to Recover Land, 1. 

LEGISLATIVE POWER. 
1. I t  seems that  the Legislature has no power to coerce a creditar of a n  

insolvent bank into an acceptance of a pro rata share in  the assets 
as  a full discharge of his  debt and his right to look to the stork- 
holders upon any collateral liability assumed by them. Such act 
appears to be clearly violative of the sanctity of contracts. Long v. 
Bank, 42. 

2. I t  seems that the General Assembly can not, by contract or otherwise, 
deprive itself or its successor of the power to provide or authorize 
those increased facilities for transit  over i ts  public waters con- 
ferred by the organic law, which the necessities of trade and busi- 
ness may require. Bridge Co., v. Commissioners, 491. 

3. An act of assembly which confers upon a private corporation the 
exclusive right of transporting passengers across a navigable river 
for a distance of six miles from a certain point opposite a large 
trading town, in  consideration of a reduction, by one-half, of the 
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LEGISLATIVE POWER-Continued.  
former toll rates paid by the residents of defined parts of two coun- 
ties, while full rates are to be paid by all others, is obnoxious to the 
constitutional inhibition against monopolies. Ibid.  

4. A penalty is no part of the obligation of a legislative contract, and it  
is  competent for the General Assembly to repeal i t  a t  any time, if 
other adequate legal means of protection and redress are left unim- 
paired. Ibid.  

5. I t  is  constitutionally competent for the legislature to prohibit the 
sale within a specified locality of intoxicating liquors not the  man- 
facture of the vender. 8. v. Joyner, 534. 

See Act of Assembly, 1 ;  Judgment, 7. 

LESSOR AND LESSEE. 
See Landlord and Tenant. 

LEVY. 
See Action to Recover Land, 6. 

LIABILITY O F  STOCKHOLDER. 
See Corporations. 

LIEN. * 
1. An administrator c u m  test. annex., pursuant to directions in the will, 

contracted with 5. R. to sell him land of the  estate, and gave a 
bond to make title when the purchase money, for which the vendee 
executed his note, should be paid. The vendee, after making some 
payments, took up the note and by agreement substituted two others 
therefor, one payable to the administrator and the other to the 
guardian of the testator's children, with one M. G. as  surety to the 
latter. On this note the guardian obtained judgment, which was 
duly docketed and thereafter assigned to J. F. W. Some time after- 
wards J. R. paid off the note held by the administrator and procured 
from him a conveyance of the land to the surety. Later still, W. 
and S. obtained and docketed a judgment on an independent claim 
against J. R. and the surety, M. G. The contrbversy being betwecn 
the assignee of the guardian and W. and S., a s  to the priority of 
their liens; H e l d ,  that  in  either of two views, the guardian's judg- 
ment was entitled to the preference: 1. The substituted note on 
which i t  was rendered retained the lien of the original note, and 
charged the land in possession of the surety; or 2. If J. R. had 
procured the conveyance to be made to his surety as  an indemnity 
against her contingent liability on the guardian note, then on the 
principle of subrogation, the guardian or his assignee became a t  
once entitled to the benefit of that  security. Mast  v. Raper ,  330. 

2.  Notice of a lien on land must be filed i n  the office of the Superior Court 
Clerk. L a n i e r  v. Bell, 337. 

3. It is  certain that  the vendor of lumber has no lien on the same for 
the purchase-money, unless the lumber be furnished with the under- 
standing that  i t  is  to be.used in building or repairing buildings on 
the purchaser's land. (Qu~re-As to whether the lien attaches when 
such understanding exists.) Ib id .  

4. An overseer is not entitled to a laborer's lien, for his wages, upon the 
crop or land of his employer over which he has superintendence. 
W h i t a k e r  v. S m i t h ,  340. 

See Bankruptcy, 2;  Judgment, 8, 9, 12, 13. 
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MASTER AND SERVANT. 
1. Where the relation of fellow-servants or colaborers subsists, a_ master 

is not responsible for a n  injury to one of his servants occasioned 
by the negligence of a fellow-servant engaged in the same business 
or employment. Dobbin v. R. R., 446. 

2. To impute the negligence of a n  agent to the master, he must be 
something more than a mere foreman over other hands; he must 
have the entire management of the business, clothed in that 
respect with the authority of the master, to whom the laborers are  
put in  subordination and to whom they owe the duty of obedience. 
Ibid. 

3. I n  a n  action against a railroad company for damages, where i t  
appeared that  the plaintiff was employed as  a train hand and was 
injured while engaged i n  digging gravel under the direction of one 
L., who was engineer, superintendent, conductor and master of 
the gravel and material train of defendant, whose business it was 
to  employ and discharge hands connected with the train, and who 
had entire charge of this branch of the business over a section of 
defendant's road; I t  was  held, that  plaintiff and L., were not mere 
fellow-servants and that  plaintig was entitled to recover of the 
defendant for an injury sustained on account of the negligence 
of L. Ibid.  

4. Where the plaintiff was employed as  a brakcman upon defendant's 
railroad, and was injured while applying a brake on the train 
by the breaking of a rod, and on the trial below i t  was found that  
in  the original construction of the rod defendant had exercised 
proper care; that  a t  the starting point of the train there was no 
person charged with the duty of inspecting the machinery, etc.; 
that  there was a defect in  the rod which rendered it  unfit for use, 
discoverable upon an ordinarily careful inspection, but which was 
unknown both to the plaintiff and defendant; that  plaintiff had no 
reasonable opportunity to make an examination, and i n  the exercise 
of ordinary prudence could not have avoided the accident; Held, 
that  all the conditions, upon which the defendant's responsibility 
depended, existed, and none by which i t  could be removed, and t h t  
plaintiff was entitled to recover. Johnson w. R. R., 453. 

MORTGAGOR AND MORTGAGEE. 
1. Where a mortgage contained a covenant that  the mortgagor should 

keep the  mortgaged premises insured, and in case of his failure 
to do so, the mortgagee should have the privilege of insuring the 
same, etc.; Held, that any moneys paid by the mortgagee for in- 
surance (the mortgagor having failed to insure),  a re  properly 
chargeable against the mortgagor upon a settlement of account. 
Owe?-by v. B. and L. A,, 56. 

2. A note made in 1868 for a debt then incurred'bearing eight per 
cent interest, is usurious, unless i t  be for borrowed money and 
both the rate and consideration set forth therein; but if the note 
be secured by a mortgage, the mortgagor can only redeem by 
paying the  principal money and legal interest. Kidder v. Mc- 
I lhenny,  123. 

3. A note given in renewal of one secured by a mortgagq, carries with 
i t  the original security. Ibid. 

4. The provisions of C. C. P., Sec. 250, relative to judicial sales are  
intended to apply to proceedings in  the  nature of execution sales 
of property i n  the hands of others (as  legatees, heirs, tenants 
and trustees) charged with the payment of the judgment, and have 
no application to foreclosure proceedings, which are left to be 
governed by the old equity practice. I b i d .  
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MORTGAGOR AND MORTGAGE-Continued. 
5. A-foreclosure sale of land lying in two counties under a mortgage 

registered in  but one, passes title to the land in both, a s  against 
a purchaser under a judgment docketed, subsequently to the fore- 
closure proceedings, in the county where the mortgage was not 
registered. King v. Portis, 382. 

MOTION. 
See Evidence, 2; Pleading, 1 ;  Practice, 1, 15, 22. 

MOTION TP ISSUE EXECUTION. 
See Bankruptcy. 

MURDER. 
See Evidence, 11, 12. 

NEGATIVE AVERMENT. 
See Indictment, 11; Practice, 16. 

NEGLIGENCE. 
1. In  an action against a railroad company for killing or injuring live 

stock, the force of the presumption of negligence, under Bat. Rev., 
Chap. 16, Sec. 11, only applies when the facts a re  not known, or 
when from the testimony they are  uncertain. When the  facts are 
fully disclosed and there is  no controversy a s  to them, the court 
must decide whether they make out a case of negligence; and when 
they fail to do so, the defendant can not be held liable. Doggett 
v. R. R., 459. 

2. If the owner of cattle permit them to stray off and get upon the track 
of a railroad and they are killed or hurt, the railroad company 
is not liable unless the train was being carelessly run, or by the 
exercise of proper care after the animals were discovered the injury 
could have been avoided or prevented. Ibid. 

3. Where, on the trial of a n  action against a railroad company for killing 
cattle, i t  appeared that on account of a heavy rain the cattle had 
sought a dry spot on the track near a trestle where they' were k'illed 
in  the night; the train was not shown to have been running with 
unusual speed, nor were the number and weight of the  cars proved, 
although a witness ( a  brakeman on the train) stated that  in  his 
opinion i t  could not have been stopped by application of the brakes 
in  less than half a mile; and i t  did not affirmatively appear that 
when the cattle were first seen the motion of the running train 
could have been arrested in  time to avert the injury; Held, that  no 
blame could justly be attributed to the defendant. Ibid. 

4. In  such case, it was held to be error for the court below to charge 
the jury "that if they believed from the evidence the defendant 
a t  the time of the killing was running a train which could not 
possibly be stopped within half a mile, this of itself was negligence, 
and would entitle the plaintiff to recover." Ibid. 

See Comaon Carriers; Master and Servant. 

NEW TRIAL. 
See Evidence, 12; Practice, 32, 47. 

NOLLE PROSEQUI. 
See Witness, 1. 



. INDEX. 

OFFICE AND OFFICER. 
1. A civil action in  the nature of a writ of quo warranto is the appro- 

priate remedy to test the validity of a n  election or the right to a 
public office. C. C. P., Sec. 366. Saunders v. Gatling, 298. 

2. Such action must be brought in  the name of the people of the State 
by the attorney-general on the relation of the party aggrieved. Ibid. 

3. A civil action in  the nature of a writ of quo warranto is the proper 
. mode of trying the title to a public office; the  submission of a 
controversy without action under Section 315 of The Code for that  
purpose, can not be sustained. Davis v. Moss, 303. 

4. M., the sheriff of Jones County, was elected to that ofice in  August, 
1878. I n  the  September following he gave bonds for the new term 
and the county commissioners inducted him into office. I n  the same 
month he died, and the relator was appointed and qualified "to fill 
the vacancy." On the first Monday of the next December, the com- 
missioners elected the defendant sheriff for two years from that  
date, and upon his taking the oath and giving the requisite "pro- 
cess bond," but no other, inducted him into office. I n  the suc- 
ceeding April he gave the other bonds required by law; Held, 
(1)  That  the  new term to which the deceased sheriff was elected 
did not begin until December, and that  his induction into office 

' 

before then was a nullity. 
(2) That  the vacancy to which the relator was appointed was only 
for the residue of M.'s former term, which expired in  December. 
(3)  That, from the first Monday in December, there was another 
"vacancy" which the county commissioners were entitled to fill by 
their appointment. 
(4)  That, while i t  was irregular to induct the defendant into office 
without his giving all three of the required bonds, yet the defect 
was cured when they were subsequently tendered and accepted. 
Worley v. Smith, 304. 

5. The term of office of a superior court clerk, elected in  August, 1878, 
began on the  first Monday of September following. Clarke v. 

, Carpenter, 309. 
6. Where there are  conflicting claimants for a vacant office a court must 

act upon the prinza facie evidence of right and admit the one posses- 
sing it, leaving the other to pursue the proper legal remedy for the 
recovery of possession. Ibid. 

7. I t  was the duty of a county treasurer elected in  August, 1878, to appear 
before the board of county commissioners on the first Monday in 
December following, and file his official bond, and on his failure to 
do so, i t  was competent for the board of commissioners to  declare 
the office vacant and fill it. Kilburn v. Latham, 312. 

8. The terms of county officers (except superior court clerks elected in  
18781, begin on the first Monday of December following their 
election (Laws 1874-'75, Chap. 237). Ibzd. 

PARTIES: 
See Action to Recover Land, 2; Executors, 1; Guardian, 3, 4; Husband, 

and Wife, 9; Office, 2; Partition, 3; Practice, 8, 33, 37, 38; Pur- 
chaser; Trusts, 5, (3).  

PARTITION OF LAND. 
1. Where two of three commissioners appointed to make partition of 

land met on the premises and i n  the presence of both parties'to the 
action proceeded to fill the vacancy occasioned by the absence of 
the third commissioner, neither party making objection thereto; 
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PARTITION OF LAND-Continued. 
Held,  that  it was too late to except on that  account, after the com- 
missioners have partitioned the land and filed their report; in such 
case the assent of both parties will be presumed. S immons  v. 
Foscue, 86. 

2. On the hearing of exceptions to the report of commissioners i n  a 
proceeding to partition land, i t  is competent for the court to hear 
evidence impeaching the fairness of the partition, and to set the 
same aside if the evidence is sufficient. And the action of the court 
in  such case is not reviewable if no error in law is  committed. Ibid. 

3. In  a proceeding for partition of land, those having a reversionary 
interest in the land are  necessary parties, as  well as  the life tenant. 
Bell v. Adams, 188. 

See Husband and Wife, 5; Practice, 27, 29, 33. 

PLEADING. 
1. After a defendant has answered, denying the allegations of the com- 

plaint and averring new matters of defense, he can not move the 
court to dismiss the action because of the insufficiency of the com- 
plaint. Long v. Bank ,  41. 

2. When the plaintiff declares in  his complaint that  he sues for himself 
and all other creditors who will come in and be made parties and 
share the expenses, such complaint is, in  form and substance, a 
"creditor's bill." Ibid. 

3. Where a general right is claimed arising out of a series of transactions 
tending to one end, the plaintiff may- join several causes of action 
against defendants who have distinct and separate interests, in  
order to a conclusion of the whole matter in  one suit. C. C. P., 
Sec. 126. Young v. Young ,  91. 

4. A complaint containing several causes of action, viz: 1. To declare 
one defendant a trustee of land. 2. To recover judgment of other 
defendants for purchase-money of same. 3. And to recover posses- 
sion of the land with damages for withholding it, is  not demurrable. 
Ibid.  

5. An objection to the joinder of different causes of action should be 
taken advantage of by demurrer; otherwise the objection is  waived. 
Finley v. Hayes,  368. 

See Action to Recover Land, 13, 14, 15; Contract, 1; Guardian and 
Ward, 2; Interest, 3; Judgment, 1; Practice, 14, 44; Statute of 
Limitations, 2. 

POSSESSION. 
See Action to Recover Land, 5; Evidence, 4. 

POWER. 
See Agent. and Principal, 

PRACTICE. 
1. An interlocutory order or decree entered in a cause by consent can 

not be modified or altered otherwise than by the consent of both 
parties, except upon petition or motion in the cause, specifying 
imposition, fraud or other adequate cause going to the whole order 
or decree, and constituting such as  would be ground to set i t  aside 
by a civil action in  the case of a final decree. Edney  v. Edney,  1. 

2. + former decision of this court will not be reversed on review, because 
in  considering the case the court laid stress upon a fact that  was 
immaterial, when i t  appears that  i t  did rely upon another fact that  
was material and comes to a correct conclusion of law. Earp v. 
Richa?pon, 5. 
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3. No case will be reviewed upon petition to rehear, unless it was decided 

hastily and some material point was overlooked, or some direct 
authority was not called to the attention of the court. Haywood v. 
Daves, 8. 

4. The decision of the court of another State, in  the interpretation and 
administration of its own laws in respect to property subject thereto 
and within its jurisdiction, is binding upon the courts of this State. 
Ibid. 

5. The weightiest considerations make i t  the duty of courts to adhere 
to their former decisions and not to reverse the same unless they 
were made hastily, or some material point was overlooked, or some 
controlling authority omitted to be brought to the attention of the 
court. Devereux v. Devereux, 12. 

6. I n  a n  action for the construction of a wiii, a former decision of this 
court, rendered when the court was differently constituted from 
what i t  is a t  present, should not be reversed because the present 
members of the court might infer differently as  to the intention 
of the testatrix from the words and context of the .will. Ibid. 

7. The weightiest considerations should induce this court to adhere to i ts  
former decisions, unless manifest error appears, especially when 
the decision was made by a full court and with unanimity and after 
full argument by counsel. Lewis v. IZozcntree, 20. 

8. Whenever the pleadings i n  a cause show the  necessity of a n  account, 
and that  there are  others besides the plaintiffs interested in  the 
fund and not before the court, the defendant has a right to require 
that  such persons be made parties of record so as  to conclude them 
by the proceedings; hence, when the sole legatee of a n  estate sues 
the executor for a n  account and the balance to be thereby ascertained, 
and the latter answers admitting assets in  excess of the debts and 
charges of administration, but averring the pendency of a creditor's 
bill against the estate; I t  was held, to be error to direct the pay- 
ment of the legacy before the creditors have been heard in  the 
proceeding. Southall v. Shields, 28. 

9. In  civil actions, it is admissible for the judge, on retiring from the 
bench, by consent of parties, to direct the clerk to receive the 
verdict of the jury if they should agree during the recess; and on 
his return, it is competent to the judge, i f  the verdict be not 
responsive to all the issues, and the jury being in court, and there 
being no suggestions of tampering or other improper infiuence, to 
order them to retire and complete their verdict in  the same manner 
as  in  cases of verdicts rendered i n  open court. Wright v. Ilemp- 
hill, 33. 

10. The court will not hear a controversy without action submitted under 
C. C. P., Sec. 315, in  the absence of a n  affidavit that  the controversy 
is real, and the proceeding in good faith to determine the rights of 
the parties. Grant v. Newsom, 36. 

11. On the trial of a civil action a jury were sworn and imlianeled and 
issues framed, but no evidence, adduced on either side, and the 
jury were discharged without verdict; Held, (1) That the parties 
stood a t  issue on the pleadings just a s  they were before the jury 
were sworn; (2) That in  such case the judge has no right to pass 
upon the issues, except upon a waiver of jury trial in  accordance 
with Section 240 of The Code of Civil Procedure. Ghasteen v. 
Martin, 51. 

12. An exception to the report of a referee that  a party i s  not credited 
with a certain amount in  the statement of accounts can not be made 
upon the trial of the action on the referee's report where the claim 
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was not asserted before the referee and no evidence offered in its 
support. Overby v. B. and L. A., 56. 

13. The right to a trial by jury of facts passed upon by a referee does not 
extend to a reference by consent. Ibtd. 

14. Where a plaintiff in  his complaint expresses a readiness and willing- 
ness to  come to a fair and equitable settlement, and the defendant 

. in  his answer submits to the account and settlement proposed by 
plaintiff; and where the matters of account a re  proper subjects of 
reference, and no opposition to the order of reference is made by 
either party; Held, to  be a reference by consent. Ibid. 

15. Section 346 of C. C. P., requiring eight days' notice of motions generally, 
has no reference to the examination of judgment debtors under 
supplementary proceedings, but such cases a re  governed by Section 
264 of The Code, which refers the time acd place ef examinatior, 
to  the  discretion Of the court or judge. Obiter; If the notice were 
insufficient, i t  seems that  the proper course would be to retain the 
case until full time for appearance had been given. Weiller v. 
Lawrence, 65. 

16. An affidavit is  insufficient to warrant the examination of the judgment 
debtor, if i t  does not negative property in  the defendant liable to 
execution and the existence of equitable interests which may be 
subjected by sale in  the nature of execution; but the omission of 
such negative averments may be remedied by amendment a t  the 
hearing. Ibid. 

17. Joint a s  well as single debtors may be examined after the issuance of 
a n  execution and before its return. Ibid. 

18. A personal demand on the debtor that he  apply his property to the 
satisfaction of the creditor's claim is  not necessary to  authorize 
supplemental proceedings. The prosecution of the suit to judg- 
ment and execution is  a sufficient demand. Ibid. 

19. Where i t  appears from a n  examination under supplementary pro- 
ceedings that  the judgment debtor holds a claim against a third 
party, to be discharged by the delivery of corn a t  a stipulated 
price per bushel, i t  is error for the court to order such third person 
to deliver to the creditor a sufficient quantity of the corn, a t  the 
agreed price, to satisfy the debt. The proper order is to sell the 
corn and apply the proceeds to the debt. I n  r e  Daves, 72. 

20. I t  is  incumbent upon the judgment creditor, claiming under such 
erroneous order, to demand the corn in  a reasonable time, and if he 
fail to do so, and in the interval the judgment defendant get judg- 
ment against his debtor and take the corn i n  satisfaction, the latter 
is not guilty of a contempt 'of court in consenting to the seizure. 
Ibid. 

21. An appeal does not lie from a judgment imposing a penalty for a 
contempt committed in  the presence of the court, or so near as  to 
interfere with its business, but the lawfulness of the power exercised 
is a proper subject for review in cases where the right to punish 
depends upon a "wilful disobedience" of "any process or order 
lawfully issued.'"at. Rev., Chap. 24, Sec. 1, ( 4 ) .  Ibid. 

22. A rule to  show cause why a party should not be attached for contempt 
in  disregarding the order of a court, should not be granted on mere 
motion, but should be based on the affidavit of the party moving the 
attachment, or other satisfactory evidence. Ibid. 

23. An exception grounded upon the increased costs incurred by a delay 
in  ordering several actions to be consolidated, will not be sustained. 
I t  seems that  the consolidation of causes is a n  exercise of discre- 
tionary power from which no appeal lies. Morrison u. Baker, 76. 
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24. An exception that  a referee "does not report many specific exceptions 
to  particular items i n  a n  account" taken during the inquiry before 
him, is too indefinite to be passed upon on appeal. Ibid. 

25. Where, by the terms of a reference, the referee's findings of fact are  
to be conclusive, i t  is not necessary to send up all the  evidence 
taken, but only so much a s  relates to findings excepted to as  wanting 
the support of any evidence, or as  resulting from the reception of 
improper evidence, against objections in apt  time, or the rejection 
of proper evidence. In such cases the exception should set forth 
the evidence received or rejected or the facts found without evi- 
dence. Ibzd. 

26. If the judgment of the court below is right it  will not be reversed 
on appeal because the result below was reached by a n  erroneous 
process of reasoning. Bell v. Cunningham, 83. 

27. Where the evidence (instead of the deductions of fact therefrom), 
taken in the court below upon exceptions to the report of com- 
missioners appointed to make partition of land, is  sent up to this 
court with the record upon appeal; Held, that  the case is  not 
within the constitutional amendment, Art. IV, Sec. 8, restoring to 
the Supreme Court the same jurisdictian over "issues of fact" and 
"questions of fact" as  exercised by i t  prior to 1868. Stmmons v. 
Foscue, 86. 

28. But in  such case, where the evidence does not conflict i n  any material 
point, this court will assume i t  to contain the admitted facts on 
whish the rulings of the court below were based. Ibis. 

29. In  such case, where it  does not appear that the con~missioners over- 
looked any material considerations i n  making partition of the 
land, their report should be confirmed. Ibid. 

30. Exceptions to  evidence, and the reasons therefor, must be stated in  
apt  time; and it  is not admissible to urge one objection a t  the 
trial and a totally different one on appeal. Eidcler v. Mcllhenny, 123. 

31. A party who fails to tender on the trial such issues a s  he deems 
proper, can not be heard on appeal to complain that  the  issues sub- 
mitted do not cover the entire case. Ibid. 

32. Where a n  attorney abuses his privilege in  addressing the jury and the 
judge promptly stops him, a new trial will not be granted. Cannon 
v. Morris, 139. 

33. The affidavit upon which a n  injunction was asked alleged in substance 
that  one J. T. died leaving several children, and that, upon partition 
of his land i n  1864, the share of his daughter E. was charged with 
$2,114.25 for equality of division, payable to E. J., another daughter; 
that  several payments in  reduction of said charge were made to 
said E. J., who afterwards became insolvent; that  i n  1877, after the 
death of E., i t  was adjudged in said cause that  the share of E. be 
sold for the balance due E. J.; that  said E. left surviving her a 
husband and an infant son, now parties defendant; that  a proceed- 
ing had been pending for six years in the probate court, in  which 
the administrator of J. T. sought to sell his land for assets; Held, 
(1) That a s  to the payments in  reduction of the charge, i t  appear- 
ing that  they were made before the rendition of the  judgment, the 
defendants had a day in court to avail themselves of them, and 
failing to do so they were not entitled to injunctive relief against 
the consequences of their own laches. Jones v. Cameron, 154. 
( 2 )  That  the law (Bat. Rev., Chap. 84, Sec. 9) ,  which provides that  
when the share of a n  infant party to partition proceedings is  
charged with any sum for equality of division the same shall not 
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be payable until such minor arrives a t  majority, has no application 
to the facts of this case, as  the dividend charged did not fall to 
the infant defendant, but to  his mother, and he took as  her heir. 
Ibid. 
( 3 )  That with reference to the apprehended danger from the pro- 
ceedings to sell for assets, it should be made to appear tha t  proceed- 
ings so long pending without decisive action were bona fide, and 
tha t  the land would probably have to be sold before an injunction 
would be authorized. Ibid. 

34. On the trial of a n  action, if there be no evidence or if the evidence 
be so slight a s  not reasonably to  warrant the inference of the 
fact i n  issue or furnish more than materials for a mere conjecture, 
t h e  court should not leave the issue to be passed on by the jury, 
but should direct a verdict against that  party on whom the burden 
of proof is. Brown v. Kinsey, 245. 

35. Defendant, one of the sureties on a guardian bond, upon the suggestion 
of his counsel and the other defendants that  the recovery against 
him would be small and not of sufficient amount to justify the 
expense of litigation, admitted the execution of the bond and sub- 
mitted to a reference to ascertain the extent of his liability. The 
report, after undergoing a correction on motion of plaintiff, charged 
the defendant with a sum considerably in excess of what he had 
anticipated. New counsel employed by defendant filed exceptions 
to  the report, which were passed upon by the court, and judgment 
was entered for about double the sum first reported as  due; Held, 
that  the defendant was not entitled to have said judgment set aside 
on the ground of "excusable neglect" under C. C. P., Sec. 133, in  
order to let in  a plea of non est factum to such bond. Hodgin v. 
Matthews, 289. 

36. I t  is the duty of a party to be present i n  court a t  the trial of his 
cause for the performance of matters outside the proper duties of 
his attorney, such a s  to  make affidavits for continuances and the 
like; Hence, where a defendant, knowing that  his case stood for 
trial a t  a regular term of court, remained a t  his home, thirty-seven 
miles distant from the place of trial, expecting that  his attorneys 
would give him timely information a s  to when his presence would 
be necessary, although they had never engaged to do so, and the 
attorneys themselves failed to attend court, and the case was tried 
i n  the absence of the  defendant and his counsel, and judgment 
rendered for the plaintiff; I t  was held, that the defendant is not 
entitled to have such judgment set aside, on the ground of excusable 
neglect, under C. C. P., see. 133. Cobb v. O'Hagan, 293. 

, 37. A decree for the sale of land made in a special proceeding is not 
conclusive upon a feme covert defendant, whose husband is not 
served with process, nor otherwise made a party, o r  obtained leave 
from the court to proceed without him. Gulley v. Macy, 356. 

38. A decree in  such case is not conclusive upon infant defendants, who 
were not served with process, but who were represented by a 
guardian ad  litem, appointed before the petition was filed on nomi- 
nation of plaintiff, and who filed a n  answer prepared for him a t  
plaintiff's instance and without inquiry as  to the rights of the 
infant defendants. Ibid. 

39. Under the act incorporating the Carolina Central Railway Company, 
and providing for the condemnation of land for the construction 
and operation of the  road (Laws 1872-'73, Chap. 75, Sces. 9, 101, 
it is  the duty of the commissioners appointed by the court, not 
only to  ascertain the. value, but also the quantity, of the land which 
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i t  is necessary to  appropriate; and the land owner does not waive 
his  right to insist on the performance of this .duty by failing to 
answer the allegations of the petitioner as  to the quantity neces- 
sary. B. R. u. Love, 434. 

40. The writ of error in  criminal cases does not obtain i n  this State. 
The only relief which a person convicted in  a n  inferior court can 
obtain from a court of supervisory jurisdiction is by appeal, or by 
certiorari as a substitute therefor where, without laches, he has 
lost his right of appeal. 8. v .  Law~ence,  522. 

41. Where a prisoner has been properly convicted, but illegally sentenced, 
and the case is brought to this court by appeal o r  otherwise, and 
judgment reversed, he  is  not entitled to a discharge, but the case 
will be sent back to the court below for such judgment as  the law 
allows. Ibid. 

42. Where the punishment imposed by the sentence of a court is  unau- 
thorized, the judgment will be reversed and the case remanded to 
the  end that  a legal judgment may be pronounced. S. v .  Thorne, 555. 

. 43. A judge has n o  power to make a n  order in a criminal action after 
the  expiration of the  term. S. v .  Alphin, 566. 

44. A cause must be a t  issue before it can be removed from one county 
to another for trial, but when the defendant, ore tenus, pleads "not 
guilty" and "former acquittal," the cause is  a t  issue on both pleas, 
and ready for instant trial, a general replication' being implied. 
S. v. Swepson, 571. 

45. The cause being thus a t  issue, it  is  error for the court, e x  mero motu, 
to  remand i t  for trial to  the county from which it was removed. 
Ibid. 

46. Where there is  a defect in  the record of the cause as  i t  stood i n  the 
county from which i t  was removed, the proper course is  to move 
a n  amendment in  that  county, and upon suggestion of a diminution 
of the record, to have the record brought up by certiorari to the 
court in which the cause stands for trial. Ibid. 

47. A defendant who appealed from a judgment against him in a criminal 
action is  not entitled to a new trial (where the judge who tried 
the case went out of office before making up a case of appeal) upon 
an affidavit merely reciting that  he was guilty of no neglect, and 
failing to state any effort on his part to perfect his  appeal, and 
allowed two terms of this court to elapse before making his appli- 
cation. 8.  v. Fox, 576. 

48. The necessity of doing justice arising from the  duty of courts to 
guard i ts  administration against all fraudulent practices, is an 
exception to the rule that  a jury sworn i n  a capital case can not be 
discharged without the prisoner's consent until they have given 
a verdict. 

49. Therefore, where the jury were sworn and impaneled i n  a trial for 
murder, and the court ordered a mistrial on the ground that one 
of the jury had fraudulently procured himself to be selected a t  
the instance of the prisoner to secure a n  acquittal; I t  was held, 
that  there was no jeopardy, and that  an order remanding the 
prisoner for another trial was proper. Ibid. 

See Attachment, 3 ;  Contract, 1 ;  Evidence, 6; Husband and Wife, 1, 2;  
Indictment, 16, 17, 18; Judgment, 1, 2, 4, 6, 7 ;  Jurisdiction, 2; 
Partition, 2. 
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PURCHASER. 
1. A purchaser of land, a t  a judicial sale made i n  execution of a deed 

of trust and under decree i n  a cause properly constituted in  court 
in  which all who had any legal estate in the land were parties, is 
entitled to recover possession of the land from the heirs-at-law 
of the grantor, although they were not parties to the action in 
which the decree of sale was made. l s ler  v. Eoonce,  378. 

2. I n  such case the right of the heirs to require a resale and a n  appro- 
priation of the  proceeds in  excess of the sum paid to the objects 
of the trust, interposes no obstacle in  the way of the purchaser's 
obtaining possession of the land. Ibid. 

See Action to Recover Land, 6; Execution Sale, ( 3 ) ;  Judgment, 9; 
Mortgagor and Mortgagee, 5. 

REVERSIONARY INTEREST. 
See Partition of Land, 3. 

ROADS. 
1. Under Chap. 36, Sec. 1, of the Acts of 1872-'73, either party to a petition . 

to discontinue a public road has a right to take the cause up, by 
successive appeals, from the township board of trustees to the 
supreme court. Ashcraf t  v. Lee,  135. 

2. I n  determining upon the propriety of discontinuing a public road, 
evidence as  to the original object in  opening the road is not perti- 
nent to the inquiry, a s  i t s  utility is  not dependent upon the inten- 
tions of those a t  whose instance it  was first laid out, but upon the 
wants of the community and i ts  tendency to promote the public 
interest. Ibid.  

3. Evidence that  the road hands in a certain township a re  i n  number 
insufficient to keep up all the roads in  that  township has no 
tendency, unless connected with other facts, to show that  any 
particular road should be discontinued. Ibid. 

4. Evidence as  to the number of families to be benefited by continuing 
the road is  pertinent and important. Ibzd. 

5. Where one assumes to be overseer of a road and acts a s  such he is  
liable to indictment for failure to keep i t  in good order. S. v. 
Long ,  563. 

6. An overseer can not free himself from the duty imposed by law, by 
surrendering his order of appointment to the clerk of the board of 
township trustees; nor is  he relieved a t  the expiration of a year, 
except by order of the board, on showing his precinct of road to be 
i n  the condition required by law. Bat. Rev., ch. 104, sec. 7. Ibid.  

7. A "bar pilot," otherwise liable under the Act of 1879, is  not on that  
account exempt from working on the public roads. 8. v. Craig, 588. 

8. But if his presence is required i n  any matter connected with the 
pilotage on the day he is summoned tg work the road, i t  would 
avail him as a defense in  a criminal action for a refusal. His per- 
formance of the one duty would excuse the non-performance of the 
other. Ibid. 

RULE TO SHOW CAUSE. 
See Practice, 22. 

SALE O F  LAND. 
See Action to Recover Land, 2, 3, 5; Mortgagor and Mortgagee, 4. 
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SHERIFF. 
1.  A mistake of fact as  to the date of sale endorsed upon an execution by 

a sheriff, will not excuse or free him from liability for the penalty 
for a false return under Battle's Revisal, ch. 106, sec. 15, Finley v. 
Hayes,  368. 

2 .  Nor is  a sheriff, who endorses upon a n  execution an application of the 
proceeds of a sale different from the actual application, excused 
from the penalty for a false return, although the actual application 
was proper and the false entry made by mistake or inadvertence. 
Ibid. 

3. I n  such case, on the trial of an action for the penalty, when the defend- 
ant  sheriff was ordered to introduce in evidence the true returns of 
the proceeds of sale endorsed upon certain other executions; Held, 
that  the evidence was immaterial and properly excluded. Ibid. 

See Execution Sale; Office and Officer, 4. 

STATUTE OF LIMITATIONS. 
1.  The statute of limitations will not run against one to whom the de- 

fendant stood in the relation of trustee or bailee, until after a 
demand. Earp v. Richardson, 5. 

2. The defense of the statute of limitations can only be made by answer. 
Long v. Bank ,  41. 

3 .  The statute of limitations, in  i ts  ordinary acceptation, does not apply 
to bank bills which circulate as  money. Ibid. 

4. When land, devised to several, is  held by the heirs of one devisee ad- 
versely for more than twenty years, the other devisee and their 
heirs not under disability are  barred by the statute of limitations. 
Bell v. Adams,  118. 

6 .  The acts suspending the statute of presumptions do not apply to a 
debt contracted in March, 1866. Cannon v. Morris, 139. 

See Attorney and Client, 4 ;  Corporations, 2;  Judgment, 8. 

TAXES AND TAXATION. 
1 .  The tax imposed by section 12,  Schedule B, of the Acts of 1876-'77, 

ch. 156, is a privilege tax upon occupations, measured by the extent 
of the business, and not a tax upon the capital invested in such 
business. Albertson v. Wallace,  479. 

2. The exemption in the foregoing bection of purchases from those who 
have already paid their tax does not apply to dealers in  spirituous 
liquors whose purchases are  taxed under section 10, Schedule B, 
of said act. Ibid. 

3. A tax which discriminates in favor of purchases from wholesale 
dealers, resident in the State, who have paid their tax, .and against 
purchases from non-residents who have not, is void for repugnancy 
to the clause of the Federal Constitution, which vests in  Congress 
the power to regulate interstate commerce. Ibid.  

4. The Revenue Act of 1874-'75 does not authorize the collection of a tax 
against a railroad company whose charter exempts its property 
from taxation, and where the reserved power to alter such charter 
has not been exercised by the Legislature. R .  R .  v. Commissioners, 
487. 

See Indictment, 10. 
TAX FEE. 

See Judgment, 6, 7. 

TENANTS I N  COMMON. 
1. The ouster of one tenant in  common by another will not be presumed 

from an exclusive use of the common property and appropriation 
453 
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TENANTS IN COMMON-Continued. 
of i ts  profits to himself for a less period than twenty years; and 
the result is not changed when one enters to  whom a tenant in  
common has, by deed, attempted to convey the entire tract. Cald- 
w e l l  v. Neely, 114. 

2. B. having a n  interest in  a lot of land as  tenant in  common, conveyed 
the entire lot by deed with full warranty i n  1834; afterwards a 
certain other share in the land descended to B, upon the death of 
another tenant in  common in 1840; Held ,  that  the deed not only 
transferred the estate possessed by B. a t  the date of its execution, 
but  also has the effect, by way of rebutter, against the heirs of B, 
of passing the share thereafter inherited by him. Bell v. Adams,' 
118. 

See Partition; Practice, 33. 

TRIAL. 
See Attachment, 4; Contract, 1 ;  Evidence, 6; Practice, 11, 13, 30-36. 

TROVER. 
See Contract, 3, (3).  

TRUSTS AND TRUSTEES. 
1. Where the simple relation of debtor and creditor exists and the same 

person representing both is to pay and to receive, the possession 
of assets which ought to be applied t o  the debt is  in  law an applica- 
tion. Ruffin v. Harr ison ,  208. 

2. Where one is  clothed with a double fiduciary capacity and the balance 
remaining upon a full execution of one trust belongs to the other, 
if the amount has been definitely and authoritatively ascertained 
and the fund is then i n  the trustee's hands, the law makes the 
transfer. Ibid.  

3. If the first trust is not closed, although the trustee may have rendered 
a n  account which has not been passed on by a competent tribunal, 
the fund remains unchanged and is held as  before. Ibid.  

4. The trustee may, by an unequivocal act indicating the intent, elect 
to  hold the fund in possession in another capacity, and it will be 
thereby transferred. Ibid.  

5. The defendant was appointedaby the plaintiff company trustee of a 
sinking fund to pay the debts of the corporation, and it  was pro- 
vided in the trust deed that the moneys of said fund might bs 
invested, in the discretion of the trustee, in  such securities a s  the 
president of the company or its board of directors might recommend. 
The trustee, without any previous direction, loaned a portion of 
said moneys to a banking firm of which he was the senior member, 
and which soon thereafter became insolvent; Held .  
(1)  That such action constituted a breach of trust,  which i t  was 
not in the power of the board of directors to  condone, their relation 
t o  the company being that of an agent t o  his principal. 
( 2 )  That the misconduct was not relieved by taking collaterals to 
secure each loan which the trustee thought to be good a t  the time 
of taking them. 
(3)  That the creditors to  be paid out of said sinking fund are not 
necessary parties t o  a proceeding to remove the trustee. 
( 4 )  That taking a bond from the trustee is but a subsidiary security 
for his fidelity, but is  not a substitute for his personal fitness for 
the place. 
(5)  That the foregoing facts constitute sufficient grounds for the 
removal of the trustee and the appointment of a receiver to take 
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TRUSTS AND TRUSTEES-Continued. 
charge of the fund until the acts and dealings of the former trustee 
can be thoroughly investigated. R. R. v. Wilson, 223. 

See Attachment, 4; Attorney and Client, 4;  Executors, 1;  Jurisdiction, 
1, 8; Mortgagor, 4; Purchaser; Statute of Limitations, 1. 

USURY. 
See Interest, 2-7; Mortgagor, 2. 

VACATION OF JUDGMENT. 
See Evidence, 2;  Husband and Wife, 1, 2; Judgment, 2, 3, 5 ;  Practice, 35. 

VARIANCE. 
See Indictment, 13. 

WILL. 
Defendants' testator bequeathed to the University $5,000 in U. S. bonds, 

which he directed to be registered in the name of the trustees, 
declaring his desire to be that  the fund should remain in that  form 
so long as  i t  might be thought safe, regardless of the rate of interest 

' 

derivable therefrom, and directing that the interest be applied to 
defraying the tuition a t  the University of the testator's own sons 
or of such students as his children or their heirs lineal might desig- 
nate. The testator declared his purpose to be the endowment of five 
scholarships. The defendants insisted that  the fund was inadequate, 
or was likely to become insufficient, to support the designated num- 
ber of scholarships, and refused to turn i t  over, unless instructed 
by the court, until the legatee would undertake to  make up the 
deficiency which might arise, or so reduce the charge of tuition as 
to meet the condition of the bequest, and sustain the five scholar- 
ships; Held, (1) That i t  was the duty of the executors to pay over 
the legacy without exacting any conditions. ( 2 )  Obiter-The object 
of the bequest was an endowment of as many scholarships as the 
yearly interest might suffice to pay for a t  the then current rates of 
tuition a t  the University and no more. University v. Catling, 608. 

See Jurisdiction, 2;  Practice, 6; Statute of Limitations, 4. 

WILFUL DISOBEDIENCE OF PROCESS. 
See Practice, 21. 

WITNESS. 
1. The fact that  an accomplice is introduced as  a witniss and testifies 

to such facts a s  are within his knowledge, withholding nothing 
because of its tendency of self-crimination, does not constitute a 
legal defense to a prosecution against him. He has an equitable 
claim to executive clemency, or the solicitor may enter a .nolle 
prosequi. 8, v. Lgon, 600. 

2. If a witness make statements in the course of his evidence and as  a 
part thereof as  to any fact constituting the subject-matter under 
investigation, he may be impeached by proof of statements to the 
contrary. 8. v. Roberts, 604. 

3. Statements elicited on cross-examination collateral to the issue are 
conclusive, and the witness can not be contradicted by proof of 
statements inconsistent therewith, unless they tend to show the 
temper, disposition or conduct of the witness in  relation to the cause 
or parties. Ibid. 

See Evidence, 6. 
WRIT OF ERROR. 

See Practice, 40. 
\ 

T WRIT OF RESTITUTION. 

a See Action to Recover Land, 1. 
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