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A. P. HOLLAND ET ALS. V. S. 'W. ISLER ET ALS. 

Taxation--Municipal Power. 

The commissioners of Goldsboro have the right, under the power granted in 
the town charter, to impose and collect a monthly tax on resident physi- 
cians and lawyers. 

CONTROVERSY, submitted without action under C. C. P., see. 315, and 
heard at  Fall Term, 1876, of WAYNE, before Seymour,  b. 

The plaintiffs are thc mayor, commissioners, and tax collectors of the 
town of Goldsboro. 

The defendants are lawyers and physicians residing in said town, who 
resist the payment of a monthly tax assessed by the plaintiffs under the 
powcr granted in the charter of ,said town. 

His  Honor hcld that plaintiffs had a right to impose and collect the 
said tax. Judgment. Appeal by defendants. 

W .  N. I$. Xmith for plaintifs. 
S. W. Isler for defendants. 

READE, J. The Constitution provides that "the General Assembly 
may tax trades, professions," etc. Art. V, sec. 3. The General Assem- 
51y has authorized the town of Goldsboro "to lay and collect a monthly 
tax on lawyers, physicians," etc. Pr .  Laws 1866. 
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The defendants are lawyers and physicians in the town of Goldsboro, 
and the town has laid a tax upon them which they refuse to pay. This 
would seem to make a clear case against the dcfendants. 

PER CURIAM. Affirmed. 

Cited:. Wilmington v. M a c h ,  86 N.  C., 90; Winston v. Taylor, 99 
N.  C., 213 ; S. v. Danenberg, 151 N.  C. 720 ; Guano Co. v. New Bern, 
158 N. C., 356. 

. S. COHEN & CO. v. THE COMMISSIONERS O F  GOLDSBORO. 

Towns and Cities-Unlawful Ordin,amce-Practice-Injunction. 

The remedy for an injury resulting from the operation of an unlawful town 
ordinance is not by injunction. The party injured has complete redress 
in an action for damages. 

APPEAI, from an  order granting an injunction, 13 June, 1877, by 
Moore, J .  

The application of the plaintiffs for an injunction was based upon an 
affidavit stating that they were merchants in  the town of Goldsboro, and 
were dealing in a general variety of groceries, including fresh beef; that 
the defendant commissioners had adopted a town ordinance forbidding 
the sale of fresh meat exccpt under certain restrictions, to the injury of 

plaintiffs; that they were arrested and fined for a violation of 
( 3 ) said ordinance, and were compelled to suspend their business. 

Thereupon his IIorior adjudged that the clerk of the court issue 
an injunction restraining the dcfendants from interfering with the busi- 
ness of the plaintiffs, upon their giving bond for such costs and damages 
as may be awarded against them upon the final hearing, if the court 
should decide that they were not entitled to the relief demanded. From 
this judgment the defendants appealed. 

Rusbee & Busbee and Badger & Dcvcreux for plaintiffs. 
W.  N .  IT. Smith for defendants. 

READE, J. If the defendants have an unlawful ordinance, and have 
arrestcd and fined the plaintiffs, as thcy allege, the plaintiffs have com- 
plete redress in an action for damages; and as often as the arrest may 
be repeated, they have the like rdress. But we are aware of no principle 
or precedent for the interposition of a court of equity in such cases. 

The injunction is dissolved and the case dismissed. 
PER CURIAM. Reversed. 
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Cited: Wurdens v. Washington, 109 N .  C., 22; Scott v. Comrs., 1 2 1  
N .  C., 95; Vickers a. Durham, 132 N. C., 890; Paul v. Washington, 134 
N. C., 368, 385; Hargett v. Bell, ib., 395; S. v. R. R., 145 N. C., 521; 
Crawford v. Xarion, 154 N .  C., 74. 

( 4 )  
T H E  NORTH CAROLINA RAILROAD COMPANY a m  THE RICHMOND 

AND DAKVILLE RAILROAD COMPANY v. THE CONMISSIONERS O F  
ALAR/IAiYCE.* 

Taxation-Assessment-Refunding Tax Illegally Collected. 

1. Where taxes illegally assessed have been paid under protest, the taxpayer 
is  entitled to recover back the same. 

2. In  such case it  is the duty of the Commissioners of the county to refund 
the county tax illegally collected, and to certify to the auditor of the 
State the amount of State tax illegally paid into the treasury, and i t  is 
his duty to draw his warrant upon the Treasurer for the amount due the 
taxpayer. 

3. No taxes are due or recoverable on property which has not been assessed 
for taxation. 

4. Property can be listed for taxation only in the year, and for the year, in  
which taxes are  due. 

(The method of refunding taxes illegally assessed and collected discussed and 
explained by MR. JCSTICE Byn-ux.) 

APPEAL from Fall Term, 1876, of ALAXANCE, Kerr, J. 
The facts in this case are substantially the same as stated in R. R. v. 

Conzrs , 76 N. C., 212: the plaintiffs denlanding that certain taxes, ille- 
gally paid, be refunded, and the defendants refusing to comply therewith. 

The judgment given by his Honor in the court below was in favor of 
the plaintiffs, and the defendants appealed. 

J .  E. Boyd for plaintiffs. 
E .  8. Parker and Xerrimon, Fuller & Ashe for defendants. ( 5 ) 

BYNUX, J. I t  has been decided by this Court that the real estate held 
by the Yorth Carolina Railroad Company for right of way, station 
pIaces and workshop location i s  exempt from taxation until the dividends 
or profits of the company shall exceed 6 per cent per annum; and i t  has 
also been decided that the dividends or profits har~e not yet exceeded that 
amount. R. R. t. Comrs., 74 N.  C., 506 ; R. R. v. Brogden, iibid., 707. 

*The opinion in this case was filed at  the Iast term. 

19 
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I t  has also been decided that the exemption from taxation under the 
act of 1854-55, see. 5, for completing the North Carolina Railroad, ex- 
tends only to that portion of the workshop location which is actually 
occupied and used by the company for workshops, and that the residue 
of said real estate is not exempt from taxation. R. R. v. Cornrs., 76 
N.  C., 212. I t  follows that so much of the tax as has been assessed an3 
collected on the exempted part of the workshop location has been illegally 
collected, and that having been paid under protest by the company, and 
in order to release the engines levied on, and thus keep the road in opera- 
tion, the plaintiff is entitled to recover it back in any appropriate action. 
Briggs v. Lewiston, 29 Me., 472; Erskine v. Van Arsdale, 15 Wall., 75 ; 
Cooley on Taxation, 568. 

The application here is not under Bat. Rev., ch. 102, see. 16, for tl 
revision or correction of the valuation put upon the property, but is 
under sections 17, 18 of the same chapter, for refunding a tax illegally 
~ssessed and collected under protest. The application is therefore in apt 
time, and would be until barred by the statute of limitations. 

By the provisions of section 18, above cited, upon the application of 
the party aggrieved it is made the duty of the board of commissioners 
"to carefully examine the case, and if in their opinion the applicant is 
entitled to relief, they shall direct the clerk to record on the record book 

the cause of complaint and the amount which, in their opinion, 
( 6 ) should be refunded to the applicant." A copy of this record is 

then certified to the Auditor of the State, who makes out his wPr- 
rant on the Treasurer, who, on its presentation, is required to pay the 
holder the amount to be refunded by the State. 

Such is the method prescribed by the act for ascertaining and recover- 
ing that part  of the illegal tax which has been paid into the Treasury 
of the State. The other part of the tax paid into the treasury of the 
county is to be ascertained and recorded in the same way upon the books 
of the commissioners. 

I t  then becomes the duty of the board of commissioners to direct its 
payment as other county indebtedness. I n  default of payment, the cred- 
itor is entitled to his appropriate action to enforce the payment of the 
sum due. 

The prayer of the plaintiffs in that the board of comnlisaioners shall 
thus certify to the Auditor of State the amount illegally paid into ths 
Treasury, and that they shall ascertain and record the amount due bv 
the county and refund it to them. They are entitled to the relief, but 
not to the extent demanded; for the tax levied upon so much of the work- 
shop location as is not actually occupied and used for workshops is legal. 
What part of the real estate upon that location is the subject of taxation 
is fully explained in the other branch of the case before referred to, 



N. C.] J U N E  TERM, 1877. 

(See 76 N. C., 212.) With that exception, all the real estate held by the 
company for right of way, workshop location, and station places is ex- 
empt from taxation. 

The rules of taxation applicable to the real estate of this company 
seem so plain now that there can hardly be a mistake aga%. 

The counterclaim set up against the recovery of the illegal tax is un- 
tenable. Where property has not been assessed for taxation, no taxes' are 
due or recoverable; and it has been decided that lands listed for taxation 
cannot be reassessed after the tax becomes due, either for depre- 
ciation or increase of value. Sudderth v. Brittain, 76 N.  C., 458 ; ( 7 ) 
Bat. Rev., ch. 102, secs. 24, 25. I t  would seem equally clear from 
sections 12, 19 of the same chapter that land can be listed for taxation 
by the owner, or for double tax by the county commissioners where th-. 
owner fails to list it, only in the year and for the year in which taxes are 
due. Lands cannot be listed or taxed under the revenue law for a year 
preceding the current year. So that if any real estate liable to taxation 
thus escapes being listed, no tax is due or collectible; and of course there 
is nothing upon which the pretense of a counterclaim or set-off can be 
founded by the defendants here. 

I t  is the duty of the commissioners to deduct from the whole amount 
of taxes assessed and collected on the real estatte of the company, before 
described, the sum received on that portion which is liable to taxation as 
decided in this and the other branch of this case. All in excess of this 
deduction is illegal tax, and must be refunded. The case must be re- 
manded,,to the end that the commissioners may deduct the legal tax pro- 
portionally from the amcant paid into the State Treasury and the 
county treasury, and make the necessary orders for refunding the amount 
in excess of the legal tax. 

PER CURIAM. Judgment accordingly. 

Cited: R.  R. v.'Comrs., 82 N.  C., 262, 267; Be10 v. Comrs., ib., 417; 
Johnston v. Royster, 88 N.  C., 195, 196, 197; Chemical Co. v. Board of 
Agriculture, 111 N.  C., 137. 
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( 8 )  
HENRY BAUMGARTEN v. J. S. BROADAWAY. 

Iajurncjion-Preponderance of Proof-Sale of Good-will. 

1. Where in an action for  injunction the plaintiff alleged that he had pur- 
chased the business and good-will of the defendant, and that defendant 
had agreed, as part of the consideration, not to engage in the same busi- 
ness for a specified time, but subsequently did so, and defendant denied 
that his promise not to engage in business constituted a part of the con- 
sideration, and plaintiff sustained his allegation by the affidavit of a wit- 
ness: Held, that upon the preponderance of proof in plaintiff's favor the 
injunction was properly continued until the hearing. 

2. Such a contract is not obnoxious to the rule forbidding contracts in re- 
straint of trade. 

MOTION for an injunction, heard at  Spring Term, 1877, of MECKLEN- 
BURG, before Cloud, J. 

On 19  July, 1872, the plaintiff bought of the defendant a photographic 
gallery and fixtures, and an unexpired lease on certain rooms in the city 
of Charlotte, and the custom and good-will of the defendant .in his busi- 
ness of photography, for the sun1 of $1,500. The contract was in writing, 
and as apart of the consideration of the purchase i t  was agreed that the 
defendant would not open another gallery or work in  the capacity of 
photographer in Charlotte for a period of ten years from said date. 

It mas alIeged that the defendant, in violation of said contract, had 
rented rooms in said city and caused the same to be fitted up'with the 
necessaly appliances for a photographic gallery, and that he notified the 
plaintiff of his intention to open a gallery, and that he had actually 
opened the same and commenced work as a photographer. 

The defendant admitted the sale and payment of said sum to him, but 
denied that the good-will entered into or formed any part of the consid- 
eration of said purchase. H e  alleged that he signed the contract after the 
sale and payment of the money, and that the statements contained in the 

contract did not constitute an inducement to the bargain, and that 
( 9 ) the property sold to plaintiff, aside from other considerations, was 

worth the purchase money, according to its market ralue. The 
establishment of a gallery for the purpose of operating as a ~hotographer 
was also admitted by the defendant, but he denied that in so doing any 
valid contract between him and the plaintiff had been violated. 

The affidavit of Isaiah Simpson, the subscribing witness to the agree- 
ment between the parties, substantially corroborates that of the plaintiff, 
viz., that the sale and the contract mere parts of the same transaction, 
and that the inducement which prompted the plaintiff to buy the gallery, 
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good-will, etc., was to prevent the defendant from opening another gallery 
or working in said city as a photographer. 

Upon the hearing of the case, his Honor allowed the motion and or- 
dered that an injunction issue restraining the defendant, his agents, serv- 
ants, or employees, from opening or carrying on a ~hotographic gallery 
in Charlotte, etc., as prayed for by the plaintiff, and the defendant ap- 
pealed. 

J .  W .  Hins&le fo i  p l a i n t i f .  
Shipp & Bailey for defendant.  

FAIRCLOTH, J. The plaintiff alleges that the consideration for .his 
money was defendant's apparatus, h'is good-will, and his agreement not 
to engage in photography in Charlotte for the next ten years. The de- 
fendant denies the latter part, and says that his written promise not to en- 
gage in said business in ten years, dated 19 July, 1872, was made after 
the sale of the apparatus was completed, and was without consideration. 
The subscribing witness to said written promise, one Simpson, in his 
affidavit sustains the plaintiff's allegation that the agreement not to en- 
gage in the same business again in ten years in that place was a part  of 
the consideration for which the plaintiff paid his money. I f  this be true, 
it is immaterial whether the papers were signed and delivered at  
the same time or not, or whether they were delivered a t  the time ( 10 ) 
the money was paid. I f  done separately and at different times, 

t* they constitiute one contract, if so intended by the parties, which is  a ques- 
tion for a jury. We think upon this preponderance of testimony the in- 
junction was properly continued until the hearing. There is nothing in  
the contract according to the affidavits of either party, obnoxious to the 
rule forbidding contracts in restraint of trade. Benjamin on Sales, 419. 

PER CURIAM. Affirmed. 

E. B. PAXTON, EXECUTRIX, ET ALS. V. C. M. WOOD a m  W. C. WOOD, 
EXECUTORS. 

Bond-Surrender and Cancellation-Joinder of Actions-Joinder of 
Parties-Fraud. 

1. The legal effect of the surrender of a bond to an obligor and the cancella- 
tion thereof is the same as a release of the cause of action on the bond, 
and may be pleaded in bar of an action to recover the amount of the 
same. Such surrender and cancellation is a "deed," and is valid without 
consideration. 

28 
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2. An action by legatees to follow a fund on account of alleged fraud which 
the personal representative (also a legatee) failed to collect, cannot be 
joined with an action brought by such personal representative to collect 
the assets of the estate. 

3. The Code of Civil Procedure does not warrant the joinder of the principal 
in an alleged breach of trust as coplaintiff with the person alleged to 
have been thereby injured, in an action against the parties alleged to 
'have participated in the fraud. 

4. Where a debtor accepts from the personal representative of his creditor, 
by way of compromise, a release of his bond in a settlement between 
them, paying no consideration therefor, and there is no proof or imposi- 
tion, undue influence, accident, or mistake: Held, that the court will not 
impute fraud to such debtor. 

APPEAL at Fall Term, 1876, of CHOWAN, from Eure, J.. 
Richard Paxton died in 1863, in said county, leaving a last will and 

testament, to which the plaintiff, Mrs. E. B. Paxton, qualified as execu- 
trix. She is the widow of Richard Paxton and equally interested with 
her children, the other plaintiffs, as legatee under said will. 

Among the articles of personal property left by her testator were two 
joint bonds against the defendant W. C. Wood and his testator, Edward 
Wood, amounting in July, 1876, to $6,841.49. Prior to that time one of 
these bonds was credited with $1,000, paid by W. C. Wood; and Edward 

Wood at various times had paid to the plaintiff executrix the sum 
( 12 ) of $2,125, which was not credited on the bonds in question, but 

Mrs. Paxton gave her individual notes to said Edward for said 
-urn. She stated, however, in a letter to W. C. Wood, in July, 1867, that 
said sum was to be credited on said bonds. 

The two bonds at  that date (exclusive of $2,125 covered by her indi- 
vidual notes) amounted to the said sum of $6,841.49. Mrs. Paxton pro- 
posed to W. C. Wood to compromise the matter, agreeing to lose-$895.60 
and to credit said bonds with the amount of her individual notes. This 
proposition was accepted, and Edward Wood paid to Mrs. Paxton the 
amount agreed on, and she surrendered to him the said bonds. 

I n  a subsequent settlement between Edward and his brother W. C., 
said bonds were surrendered to W. C. and canceled by him, he giving his 
note to Edward. 

Mrs. Paxton was adjudicated a bankrupt in April, 1871, being before 
that time, then, and now indebted to her children, the other legatees, 
several thousand dollars. 

On the trial below the defendants relied on the plea of satisfaction, 
payment, release, and the statute of limitations, and, after argument, his 
Honor being of opinion with defendants, adjudged that they go withcmt 
day, and the plaintiffs appealed. 
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A. M.  Moore  a n d  M u l l e n  & Moore  for plainti f is .  
G i l l i a m  & P r u d e n  for defendants .  

PEARSON, C. J. The case was heard upon the pleadings and the facts 
set out in the statement of the case, and we concur with his Honor in the 
opinion that the plaintiffs did not make out a cause of action. 

1. Judgment is demanded on the ground that there is a balance due to 
the plaintiff E. B. Paxton, as executrix of Richard Paxton, on the 
two bonds mentioned in the pleadings. I t  is clear that the sev- ( 13 ) 
era1 amounts advanced to Mrs. Paxton, were intended as pay- 
ments, and are to be so taken. I t  is not, however, so clear that the 
$895.60 which Mrs. Paxton says in her letter "she was willing to take 
by way of compromise" should not be considered as a balance still due 
upon the bonds. 

We have come to the conclusion that the executrix cannot maintain an 
action for the $895.60 as a balance due on the bonds, for the reason that 
the bonds were surrendered by her to the obligors to be canceled, and 
were canceled; by which deed their existence was extinguished to all in- 
tents and purposes, such voluntary surrender and cancellation having a 
legal effect entirely different from an accidental loss or destruction of 
the instruments. 

Suppose Mrs. Paxton had executed to the obligors a formal release, 
that is, "an instrument of writing, sealed and delivered," of her cause 
of action on the bonds; there can be no question that the release could 
have been pleaded in  bar of her action. The surrender and cancellation 
of the bonds have the same legal effect; both are deeds,  the one in the 
restricted sense of "an instrument of writing, sealed and delivered," the 
other in the general sense of "a solemn act done by the party"; and both 
are valid without a consideration, by reason of the solemnity of the act 
done. d deed of gift for a chattel passes the title ; so a gift accompanied 
by an actual delivery passes the title. No consideration is necessary in 
either instance, for both are "deeds,'' and no consideration is necessary 
to make them valid. A feoffment of land passes the title, although there 
be no consideration, for the act of '(livery of seizin" is a deed, and 
although there be an instrument of writing, sealed and delivered, setting 
out the limitations, conditions, etc., accompanying the livery of seizin, 
the title passes by the act of making livery, and no writing or considera- 
lion is necessary. I n  conveyances operating under the doctrine of i 

uses a consideration is necessary to raise the use. This, however, ( 14 ) 
is exceptional, as is the necessity for a valuable consideration to 
make conveyances valid as against creditors under 13 Eliz., and pur- 
chasers under 27 Eliz. ; but voluntary conveyances and voluntary bonds 
and all deeds are binding between the parties. I t  follows that the deed 
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in fact to wit, the surrender of the bonds to the obligors and the cancella- 
tion thereof, has the same legal effect as a deed in writing, to wit, a re- 
lease of the cause of action on the bonds, would have had. 

The doctrine that payment of a part of a debt does not support an 
agreement to forego the collection of the residue has no application to 
this case. That rests on the necessity for a consideration to support an 
ezvczciory agreement; otherwise, i t  is not valid, being mudurn pactum. 
Whereas we have seen that agreements executed and evidenced by a deed 
in writing or a deed in fact are valid without any consideration. 

2. A decree is prayed for declaring the defendants to be trustees for 
the plaintiffs as legatees, of the sum of $895.60 not collected by the execu- 
trix when she surrendered the bonds (the other claim has been disposed 
of), on the ground that the obligors committed a fraud in  procuring a 
surrender of the bonds without making payment in full. The two causes 
of action are misjoined, and are inconsistent, the one being an action by 
Mrs. Paxton as executrix to collect the assets of her testator, the other 
being an action by Mrs. Paxton and the plaintiffs as legatees, to follow 
the fund which she failed to collect. Although the pleader has with 
much ingenuity confuse'd the matter by the use of generalities, we can 
hardly suppose even the liberality of C. C. P. will warrant the joinder 
of inconsistent causes of action. But pass that by. 

There is a mijoinder of parties by making Mrs. Paxton the plaintiff 
in  the second action, when she is manifestly a necessary party 

( 15 ) defendant; for she was the principal actress in the breach of her 
trust and fraud alleged, and must be joined with the other defend- 

ants, who are alleged to have concurred with her as coadjutors; other- 
wise we have this singular state of things presented by the pleadings: 
The plaintiffs allege that they are legatees under the will of Richard 
Paxton, and that one of them being executrix as well as legatee, com- 
mitted a breach of her trust as executrix, with the knowledge and privity 
of the defendants; and the principal in  the breach of trust is made a 
plaintiff in an action to hold her accessory responsible in the first in- 
stance; and she not only escapes being called to account for her delin- 
quency, but seeks to charge the defendants by avowing her owl1 turpitude, 
and avers, as one of the plaintifs in  t h e  action, that a t  the time of the 
surrender of the bonds she was insolvent, and the obligors in the bonds 
had notice. She also avers that "she has committed a devasuvit and is  
largely indebted to the legatees, and was, in  1871, adjudicated a bank- 
rupt" ! 

Here we have proof that a mother to serve a child will "sacrifice her- 
self ." 

After full consideration, we are satisfied that C. C. P. does r ~ o t  war- 
rant the joinder of the principal in an alleged breach of trust, with the 
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persons alleged to have been injured thereby, in  an action against the 
parties alleged to have been accessory to the fraud. 

Apart from this objection, we are of opinion that the facts set forth 
in the statement of the case do not show a cause of action, that is, a suffi- 
cient ground on which the court can declare the obligors to have com- 
initted a fraud in accepting the surrender of the bonds, and can make a 
decree by ~vhich they are to be conl-erted into trustees for the plaintiffs. 

After the introduction of uses into England i t  became a settled princj- 
ple that when a feoffment was made without consideration, and without 
declaration of the uses or a power of appointment, the feoffee 
holds to the use of the feoffor. This was put on the presumed in- ( 16 ) 
tention of the parties. But the idea that the obligors in our case 
accepted the surrender of the bonds with an understanding that they 
were to hold the funds for the use of the legatees is so ridiculous that it 
would not have been alluded to but for the fact that. as the Ease is be- 
fore us, that is the only ground on which the plaintiffs can put their case. 

The testator was a man of large estate. His widow was executrix, and 
under the m7ill was entitled to a part of his estate. The obligors, who 
owed a large debt to the testator, due by two bonds upon which there 
had been many and divers payments, both before and after his death, on 
t h e  wri t ten ,  proposal of  t h e  e z e c u t r i x  by w a y  of  cornprorrzise, paid to her 
the full amount of the bonds and interest, deducting credits, and includ- 
ing as credits the notes of the executrix, minus the sum of $895.60, and 
she surrendered the bonds to be canceled. This was in 1867. I t  does 
not appear what was the condition of the estate at that time, or what was 
the amount of the legacy to which she was entitled. Afterwards, in 1871, 
she went into bankruptcy. "She was then, before, and is now indebted 
to her children, who were the other legatees, several thousand dollars." 

I t  does noLappear that she was insolvent, or had so wasted the estate 
in 1867 as not to have in hand assets amply sufficient to pay the legacies 
to her children; and from anything that appears, she was in a condition 
to be able to release or surrender $895.60 without consideration, and let 
it stand as an abatement of her legacy, without in any way impairing 
the rights of the other legatees or subjecting herself to the imputation of 
f raud .  So the question is, I f  a debtor accepts from the executrix of his 
creditor a release or surrender of his bonds, the executrix being a legatee 
to an amount equal to the balance due on the bonds, does the mere fact 
that he paid no consideration for the release, in the absence of 
any proof or suggestion of imposition or undue influence, or of ( 17 ) 
~ccident or mistake, furnish a ground upon which the court can 
impute fraud to the debtor and convert him into a trustee for the other 
legatees of the whole sum thus released, or of a ratable part thereof, 
deducting the portion of the executrix, upon its being proved that the 
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executrix afterwards became insolvent and went into bankruptcy, in- 
debted to the other legatees several thousand dollars? No case was 
cited on the argument bearing directly upon the point. Wilson v. 
Doster, 42 N. C., 231, and that class of cases, establishes the doctrine 
that one who concurs with an executor in a breach of trust, or in a 
fraudulent misapplication of the assets, will be converted into a trustee, 
and be held responsible to the legatees, in aid of their remedy against the 
executor. 

Let us analyze this question: An executor is a trustee for the legatees. 
The executrix in our case is one of the legatees. For reasons not dis- 
closed to the Court, the executrix proposes to accept payment of the 
amount due according to her figures, minus $895.60, and thereupon to 
surrender the bonds. which is done. 

The state of facts now before us does not authorize a declaration by 
the Court that the plaintiff, Mrs. Paxton, in this transaction committed 
a fraud upon her children, or that the defendants had complicity therein. 

I t  may be that in a case properly constituted, and with the necessary 
averments to show fraud on the part of the executrix and complicity on 
the part of the obligors, the plaintiffs other than E. B. Paxton may be 
able to make out a case. A11 that we now say is, we concur with his 
Honor. 

PER CURIAM. Affirmed. 

( 18 ) 
THE PEOPLE O F  NORTH CAROLINA O N  RELATION OF THE ATTORNEY- 

GENERAL v. JAMES HEATON. 

Judge of Probate-Forfeiture of Ofice. 

1. A judge of p~obate is not subject to impeachment under Battle's Revisal, 
ch. 58, sec. 16. 

2. By the express terms of the statute (Bat. Rev., ch. 90, secs. 15, 1 6 ) ,  a 
single failure on the part of a clerk of a Superior Court and probate 
judge to keep his office open on Monday from 9 a. m. to 4 p. m., for the 
transaction of probate business (unless such failure is caused by sick- 
ness), is a distinct and complete cause of forfeiture of his office. 

3. Under C. C. P., sec. 366, an action against a judge of probate to vacate his 
office is properly brought by the Attorney-General in the name of the 
people of the State. 

Quo WARRANTO, tried a t  Spring Term, 1877, of NEW HANOVER, before 
Seymour, J. 

The jury found a special verdict as follows : "That said James Heaton, 
clerk of the Superior Court and judge of probate for the county of New 
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Hanover, was, on Monday, 12 March, 1877, as specified in the complaint 
i11 this action, absent from his office in the city of Wilmington, and was 
not present therein at  any time between the hours of 9 a. m. and 4 p. m. 
of that day, the same being the regular office of said clerk and probate 
judge; that his failure to attend at  said office was not caused by sickness; 
that during said hours said James Heaton was present in a different 
part of the city a t  an election there held; that during said hours the 
doors of said office were open, and one William H. Gerken, his deputy, 
was present therein, excepting one hour, from about 1 to 2 p. m. ; that in- 
structions were left at  said office with said deputy to the effect following, 
to wit, that if any person desired Mr. Heaton to attend to any pro- 
bate business, he, the deputy, should send for him, or, if such per- ( 19 ) 
son preferred, he, the person desiring to transact business, should 
be directed to the place where said Heaton, the clerk, etc., then was; that 
said Heaton made arrangements for the use of a room during the day for 
the transaction of probate business, and that various persons who had 
gone to his office were directed to said room, and that said Heaton there 
took the acknowledgment of divers deeds, and transacted such probate 
business as was brought before him; that such persons were informed 
that, if they desired it, said Heaton should be sent for, but preferred 
them to go to the place where he was. Whether the said Heaton has for- 
feited his office as averred in the plaintiff's complaint, the jury are igno- 
rant, and pray the advice of the court," etc. 

Upon this special verdict, his Honor gave judgment for the defendant, 
and the plaintiff appealed. 

D. L. Russel l  for plaintiff. 
A. T .  a n d  J .  L o n d o n  for defendant .  

BYNUM, J. This action is brought under the following clauses of sec- 
tion 366 of the Code of Civil Procedure: "An action may be brought by 
the Attorney-General in the name of the people of this State upon his 
own information, or upon the complaint of any private party against 
the parties offending in the following cases: . . . (2) When any pub- 
lic officer, civil or military, shall have done or suffered an act which by 
the provisions of law shall make a forfeiture of his office." 

The defendant is is the clerk of the Superior Court of New Hanorer 
County, and the particular duty for the nonperformance of which this 
action is brought is enjoined in Laws 18171-72, ch. 136, secs. 1, 2 (Bat. 
Rev., ch. 90, secs. 16, 16), as follows: 

"IS. The clerks of the Superior Courts of this State shall upon ( 20 ) 
their offices every Monday from 9 a. m. to 4 p. m., for the trans- 
action of probate business, and each succeeding day till such matter is 
disposed of. 

29 
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"16. Any cierk of the Superior Court failing to comply with the last 
section (unless such failure is caused by sickness) shall forfeit his office." 

The complaint charges that on 12 March, 1877, being Monday, the 
defendant did fail to keep open his said office during the prescribed hours 
for the transaction of probate business, and that the failure was not 
caused by sickness. 

There -is another count in the complaint alleging the repeated and 
habitual failure so to open his office on Mondays for twelve months or 
more. 

The court below refused to hear evidence upon this second count, and 
ordered to be stricken out because of its vagueness, the plaintiff not 
offering to amend the complaint. We incline to concur with his Honor, 
but as we are with the plaintiff on the first cause of action set forth, it 
is unnecessary to decide this point. For the same reason we do not 
decide the obiection of the plaintiff, that the answer was without verifi- ' 

cation, a1tho;g.h the compla>nt was 'verified. 
I  he' defendant, in  his-answer and in this Court, objects, first, to the 

form of the action, and, second, to the jurisdiction of the Court 
1. To the form of the action. Because, he says, being for a public 

offense highly penal, i t  is a criminal charge, which, by Art. I, see. 12, 
of the Constitution, can only be instituted by indictment, presentment, 
or impeachment. The answer to this is, that the action is not brought 
to punish the defendant criminally, but to vacate an office which he has 
forfeited by a failure to discharge its duties. H e  is  still liable to in- 
dictment and punishment for the same or similar offense, both of mis- 
feasance alid nonfeasance. 

2. The jurisdiction. The defendant insists that a judge of probate is 
a judicial officer, and, under the Constitution, can be deprived of 

( 2 1  ) his office only by impeachment. The answer is that the Consti- 
tution nowhere declares what persons are liable to impeachment. 

On the contrary, i t  does provide (Art. IT, secs 31, 32) that for certain 
cause therein named both the judges of all the courts and the clerks of 
the Superior Courts may be in other ways removed from office. We are 
to look not to the Constitution, but to the statute law, to ascertain what 
persons are liable to impeachment. 

The first act under the new Constitution was passed by the Legislature 
of 1868-69, Bat. Rev., ch. 58, sec. 16 of which enacts that "Every officer 
in  this State shall be liable for impeachment for (1)  corruption or other 
misconduct in his official capacity," etc., enumerating many other causes 
of impeachment. 

The act literally construed, would include not only judges of probate, 
but justices of the peace, sheriffs, and'constables. This was certainly 
not the intention of the act. Although there is nothing in the act ex- 
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planatory of section 16 above recited, i t  probably has reference to '(all 
officers in  this State" holding "State" offices in contradistinction to 
"county" and local offices. But however that may be, we are relieved 
of all difficulty in our case by the express provisions of the act under 
which this action is prosecuted. I t  specifies the officer and the offense, 
and having been enacted subsequent to the act of 1868-69, operates as a 
repeal of any conflicting provisions of that act. 

The action is properly brought as provided in section 366, C. C. P. 
Patterson v. Hubbs, 65 N.  C., 119. The main question is, Does a single 
failure of the judge of probate to keep open his office on Monday, as pre- 
scribed, forfeit his office? The act is precise as well as peremptory: 
"they shall open their offices every Monday from 9 a. m. to 4 p. m., for 
the transaction of probate business"; "any clerk," etc., " fa i l ing to com- 
ply," etc., "shall forfeit his office." By the express terms of the 
act every failure is a distinct and complete cause of forfeiture; ( 22 ) 
and such we believe is the intent of the act. 

The office of judge of probate was created by the Constitution of 1868, 
and the officer is clothed with a very extensive and responsible jurisdic- 
tion over the business affairs of society. H e  has jurisdiction to take 
proof of deeds, official bonds and wills; to grant and revoke letters testa- 
mentary and of administration; to appoint and remove guardians of 
lunatics and infants; to bind out apprentices and cancel the indentures; 
to audit the accounts of executors, administrators, and guardians; and 
to exercise jurisdiction in many matters prescribed by law. Bat. Rev., 
ch. 90. 

The office of this important officer is a place of constant resort by the 
citizens of the county, and frequently of more distant parts of the State, 
in  the discharge of business requiring the action and often the speedy 
and prompt action of that officer. In many counties the courthouse is 
distant and not very accessible to those having official business with the 
judge of probate. After some years of experience, the frequent remissness 
of these officers in  their attendance at  their offices became a serious evil 
and a public detriment in an agricultural population, and particularly 
to those living at  a distance, who oftentimes made long journeys to reach 
the county-seat, and failing to find the clerk, returned home ('with their 
lqbor for their pains." To remedy this public inconvenience and loss 
the act in question was passed in 1871-72. 

The services of every one who seeks or accepts a public office are duo 
and pledged to the public to the extent and in the manner prescribed by 
law. I f  the public exacts a strict performance of these duties the officer 
has no right to complain. I t  is the contract. The many are injured by 
its breach, while one only can be benefited. 
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The act in question is not unreasonable, in this, that the penalty of 
the forfeiture of office is annexed to the delinquency of the officer 

( 23 ) on one particular day of the week only, relieving him from the 
penalty for his neglect during all the other days of the week. 

The reasonable purpose of the law is that there shall be a t  least one 
known and designated day in  the week when the public having probate 
business with the clerk may know they will find the proper officer at  his 
post attending to his duties. 

I t  is unnecessary to discuss whether in  reason and even in common 
humanity there should not be other exceptions besides sickness which 
would relieve the defendant of the penalty. We might suggest many 
examples which ought to be added to the exception of sickness, and which 
the courts might accept as excuses falling within the same principle with 
sickness; as, for instance, a fatal contagion, fire, sickness and death of 
wife or child, etc. But no such question arises here, for no such excuse 
is offered. On the contrary, the defendant was voluntarily absent during 
the office hours of Monday, 12 March, in another part of the city in 
attendance upon some pubIic election. Ha had no business there, except 
it might be as a voter, and he had ample time both before and after his 
prescribed office hours in which to cast his vote. H e  did not go to the 
polls, vote, and return to his office. H e  did not intend to return that 
day, for he procured a room a t  the election precinct and left directions 
at  his office in  the courthouse (the place fixed by law) where he might 
be found or sent for by those having probate busine~s with him. So 
he might have gone hunting or fishing, leaving behind him similar 
directions. 

The excuse offered is wholly inadmissible, and is  a plain breach both 
of the letter and spirit of the law, 

The deputy of the defendant, who himself did not keep the office open' 
during the day as  res scribed by law, was not competent to discharge the 
duties of the defendant as judge of probate, so that the defendant was 

not actually or potentially present that day in his office in the 
( 24 ) courthouse, the place designated by law and used by him as the 

office of the judge of probate. 
I t  is insisted upon in  behalf of the defendant that a single act of omis- 

sion does not bring his case within the operation of the act making the 
0ffense.a forfeiture of office. The con t raq  is the only reasonable con- 
struction of the statute. "He shall open his office every Monday," and 
"a failure to comply with the last section shall forfeit his is the 
language of the act. I f  a single act is insufficient, how many are neces- 
sary to work a forfeiture, and by whom and how is the number of acts 
necessary to be ascertained? 32 
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The rule in civil is the same as in criminal cases, and in the latter it 
is this: "Whenever the law, statutory or common, casts on one a duty 
of a public nature, any neglect of the duty, or act done in  violation of it, 
is indictable." 1 Bish. Cr. Law, sec. 557. Also see S. v. NcE~ztire, 25 
N. C., 171; Londom v. Headen, 76 N. C., 72 .  

A single acl of neglect or failure is as much a violation of the law as 
twenty. See 1 Bish. Cr. Law, see. 913. 

Judgment reversed, and judgment for plaintiff here upon the special 
verdict. 

PER CURIAM. Reversed. 

Cited: S. v. Norman, 82 N.  C., 689; Caldzuell v. Wilson, 121 N.  C., 
478. 

J O H N  G. KING v. ISAAC PORTIS ET ALS. 
( 2 5 )  

-Vortgage-Judgment-Execu,tion Sale. 

1. Under the statute (Bat. Rev., ch. 35, sec. 12) ,  a mortgage deed conveying 
land which is not registered in the county where the land lies is not valid 
as against creditors or purchasers for value. 

2. A docketed judgment is a lien only upon so much of the real property of 
' the defendant as is situated in the county where the same is docketed. 

(C. C. P., see. 254.) 
3. Where a purchaser at a sale under a decree of foreclosure, or a purchaser 

at execution sale, obtains a deed for a tract of land lying in two counties, 
and the mortgage was registered or the judgment docketed only in one 
county: Held, that such deed conveys no title, as against creditors or 
purchasers for value, to that part of the land in the other county. 

ACTION to recover land, tried at  Spring Term, 1877, of FRANKLIN, be- 
fore Buzton, J. 

On 16 April, 1866, one Thomas K. Thomas executed a fee-simple deed 
LO a corporation known as the Portis Gold Mining Company, conveying 
a tract of land and describing it bv metes and bounds, and as situated in 
the county of Franklin. The defendants loaned to said company a con- 
siderable sum, and to secure the payment thereof the company executed 
a mortgage conveying said land to the defendants. I n  an action to fore- 
close this mortgage a commissioner was appointed to sell the land, and 
on 7 November, 1870, did sell the same, at  Louisburg, and L. G. Sturgis, 
one of the defendants, became the purchaser. The purchase money was 
paid and a deed made to the purchaser, describing the land as aforesaid. 
The defendants also claimed title as purchasers at  execution sale. At 
the same term of the court. when the abov,- proceeding was had, the 
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plaintiff obtained judgment against said company, and Thomas K. 
Thomas, who was director of the company, and its manager. H e  

( 26 ) (Thomas), knowing that a part of said tract was situated in Nash 
County, and acting for and under the authority of the plaintiff, 

procured a transcript of the plaintiff's judgment to be docketed in  Nash 
County, without any notice to the defendants. Execution issued thereon, 
and the sheriff of Nash sold that part of the land lying in his county, 
and said Thomas became the purchaser, and assigned his bid to the 
plaintiff, who obtained a deed from the sheriff. By a survey i t  was 
found that 775 acres of this tract were in Franklin and 125 acres in  
Nash. This action was brought to recover the portion lying in  Nash, 
but his Honor being of opinion with the defendants, gave judgment 
accordingly, and the plaintiff appealed. 

J. J. Davis f o r  plaintiff. 
C. M. Cooke fo r  defendants. 

FAIRCLOTH, J. Both parties claim the land in  controversy under the 
Portis Gold Mining Company, and i t  is conceded that the plaintiff has a 
good title unless the defendant acquired title by prior purchases. 

The first question is whe'ther a mortgage of one tract of land described 
by metes and bounds and registered in one county only-both mortgagor 
and mortgagee believed the whole tract to be situated in  such county-is 
valid against creditors and purchasers, when in  fact a part  of said tract 
is situated in an adjoining county, about which the controversy arises. 
And this question turns upon the construction of our registration act, 
Bat. Rev., ch. 35. 

At  common law the most ancient and public mode of conveying land 
was by feoffment, and this was effectual to pass freehold estates only by 
livery of seizin. The object of this ceremony was to give notice of the 
transfer to the neighboring freeholders of the county, and the feoffment 
and livery of one parcel in  the name of all the other parcels in  the same 

county of which the feoffor was possessed were sufficient, because 
( 27 ) the freeholders who might be summoned on the jury in the event 

of a dispute about title had the same notice in regard to the sev- 
eral parcels. I f ,  however, the lands be in  different counties, i t  was neces- 
sary to make as many liveries as there was counties, for the season that 
if controversies should arise, there must be as many trials as there were 
counties, and a jury in  one county were no judges of the notoriety of a 
fact in  another. Co. Litt., 50a. 

And so i t  was in  the case of a disseizin. I f  the disseizee should resort 
to his writ and the lands lie in  different counties, there must be several 
actions, and consequently several entries, which would not be necessary 
if the several parcels were in  the same county. Go. Litt., 252b. 
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At  a later period the enrollment and registration acts were passed as 
a more convenient method of giving notoriety to transfers of real prop- 
erty. Deeds and mortgages are valid inter p w t e s  without registration. 
But our act, section 12, expressly declares that no mortgage deed shall 
be valid to pass any property as against creditors or purchasers for a 
valuable consideration, but from the registration thereof "in the county 
where the land lieth." I t  is plain, therefore, that the mortgage was in- 
operative beyond the limits of the county in  which i t  was registered as 
against the plaintiff. 

The defendant also claims title as purchaser at  a sheriff's sale. made 
in  the same county in  which the mortgage was registered, under a f i .  fa. 
issued upon a judgment docketed in the same county. We do not see 
how this gave him title to land in the adjoining county. Under our 
former system, he could not have obtained title or a lien upon such land 
without an actual levy, and a docketed judgment "shall be a lien on real 
property in the county where the same is docketed." C. C. P., sec. 254. 

We are: therefore, of opinion that neither the mortgage nor the judg- 
ment was of any affect as against the plaintiff beyond the county 
in which they were recorded, and we do not see how the sheriff of ( 28 ) 
one county can sell land in another except in special cases pro- 
vided for by statute. The fact that the land in dispute is a part of the 
same tract as that purchased by the defendant and described by the same 
instrument by metzs and bounds can make no difference. The lien ac- 
quired is limited as above stated. 

We are unable to enter judgment for the plaintiff in  this Court, be- 
cause we have no description of the land sued for, nor any means of 
identifying the same, which probably results from the fact that there is 
no copy of the complaint filed with the record. 

PER CURIAM. Reversed. 

Cited: Allen v. R. R., 171 N. C., 341. 
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Practice-Evidence-New Trial. 

Where the court below is requested to charge the jury that there is no evi- 
dence to support a certain allegation, and "the case" does not set out all 
the evidence so as to enable this Court to  decide the question, a new trial 
will be ordered. 

APPEAL a t  January Term, 1877, of WAYNE, from Seymour, J. 
This action was instituted to establish a parol trust and to recover the 

rents and profits of certain lands mentioned in the pleadings, but as a 
new trial has been ordered upon the ground that the case does not set out 

all the evidence touching the controversy, a statement of the facts 
(29) is unnecessary. 

W .  AT. H. Smi th  for plaintifs. 
$1. F.  Grninger, S .  W .  Isler, and  F. A. Wooclard for defendants 

PEARSON, C. J. Upon a demurrer to evidence, "the case," as a matter 
of course, sets out all of the evidence, because otherwise the court cannot 
decide the question. 

So when counsel move the court to instruct the jury that there is no 
evidence to support a certain allegation, which is refused and appeal is 
taken, we had supposed it to be a m a t t x  of course that the case would 
set out all of the evidence which the judge thought tended to prove the 
allegation, so as to put i t  in the power of this Court to decide the ques- 
tion. 

Here the statement of the case shows that the counsel of the defend- 
ants moved the court to instruct the jury that there was no evidence to 
support the allegation of a parol trust, or of any consideration to support 
it, (and he might have added) or of any inducement to make it. 

The statement of the case, which i s  settled by the judge, curtly cuts off 
the motion by setting out, "There was evidence of the parol trust," etc. ; 
90 the counsel for defendants say, "There is no evidence"; and the iudcre 
says, "There is evidence." How is this Court to decide? Reductio ad 
absurdurn. 

Upon consultatior,, i t  was a question, Shall we require the judge, by 
certiorari or other writ, to amend "the case settled by him," or shall me 
order a new trial? We decided on the latter course, and were influenced 
in  some measure by the fact that the judge and the jury, in  a mere 
matter of account of rents and profits, differ from $6,800 to $3,000, 

*FAIRCLOTH, J., having been of counsel in the court below, did not sit on 
the hearing of this case. 

36 
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and for the further reason that because of the vagueness of the ( 30 ) 
complaint in respect to the alleged par01 trust, we are not able to 
see what was the consideration or the inducemefit for Coley and Sauls 
to pay $4,200, and let Mrs. Barnes and her children live on the land 
until after supporting the whole family, the products of the land should 
be equal to $4,200, with interest, which amount these charitable gentle- 
men have paid out in  cash, plus $6,800 as the jury find, $3,000 as the 
judge says. 

The allegation is disputable, and as the case cannot be disposed of 
without a statement of the evidence, a new trial is ordered. 

PER CURIAM. Venire de novo. 

GEORGE W. CANSLEE, ADMINISTRATOR, ET ALS. v. WILLIAM W. COBB 
AND WIFE. 

Deed-Fraud-Practiceflew Trial. 

1. Where A. made a deed to his daughter, in consideration of services ren- 
dered and to be rendered in attending upon him in his old age, with 
intent to defraud his creditors, the deed is void, even although the daugh- 
ter had no knowledge of such fraudulent intent. 

2. If there is a discrepancy between the "record" and "the statement of the 
case" sent by appeal to this Court, the record must govern; and i f  the 
discrepancy is a material one, a new trial will be ordered. 

(Observations of the CHIEF JUSTICE upon actual and constructive intent to 
defraud creditors.) 

SPECIAL PROCEEDING, commenced in the probate court of LINCOLN 
and removed to and tried a t  Fall Term, 1876, of CATAWBA, before Bm- 
ton, J. 

The plaintiffs, creditors, filed a petition to sell the land of ( 31 ) 
Henry Cansler, the intestate, for assets to pay debts. The defend- 
ants, who were in possession of the land, filed an answer claiming title 
under a deed from Henry Cansler to his daughter, the feme defendant, 
dated 19 March, 1869, the consideration expressed therein being $3,000, 
and the quantity of land conveyed being esdmated at 236 acres. The 
intestate was greatly involved, and had caused his homestead to be laid 
off upon this tract of land, and in said deed the homestead was excepted. 
I t  was alleged that he was not only largely indebted, but totally insol- 
vent when he made the deed. The defendants alleged that he owned con- 
siderable property, and that if his other lands which had been sold under 
execution after the date of said deed had brought a fair  price the pro- 
aeeds would have been amply sufficient to pay his debts; that the consid- 
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eration of said deed was services rendered by his daughter, the feme de- 
fendant, and fully equal to the value of the land conveyed, and that the 
deed itself was a bona fide conveyance, without any fraudulent knowl- 
edge or purpose on the part of the defendants; that previous to the death 
of his wife in  1866 intestate became so seriously affected with paraly- 
sis as to render his condition helpless, and that constant attention was 
rendered him by his daughter before and after her marriage, and that 
she nursed him until he died on 20 February, 1875, at  the age of 75 
years. 

The plaintiff, George W., son of Henry Cansler, was examined by the 
defendants, and testified as to the helpless condition of his father, and 
the services rendered by his sister, as alleged by defendants; and also 
that the intestate informed him, in 1866, that he had made an agreement 
with his daughter that if she would attend to him the balance of his life 
he would give her his home plantation for her services. The deed was 
drawn up by a confidential friend, and the $3,000 inserted by the direc- 
tion of Henry Cansler on the idea that a money consideration must be 

stated in a deed. Various estimates were placed by the witnesses 
( 32 ) upon the services rendered by the daughter, and upon the value 

of the land encumbered with the homestead. 
Under the instructions of his Honor, which are sufficiently set out by 

the Chief Justice in  delivering the opinion, the: jury found "that the 
feme defendant had paid a fair price for the land, and did not intend to 
defraud her father's creditors, although he did." Judgment for defend- 
ants. Appeal by plaintiff s. 

W .  N. H.  Smith and G. N .  Folk for plaintiffs. 
W.  L. McCorMe for dkfendants. 

PEARSON, C. J. Hard cases are the quicksands of the law." 
I f  the grantor had died soon after the execution of the deed, the price 

would have been inadequate; but as he happened to live several years 
after the execution of the deed, the price paid by the grantee was a full 
one, and i t  seems hard that she should lose the land, as she had paid a 
full price for it. Considerations of this nature ought not to be allowed 
to affect the rights of the parties. SG the case must be determined upon 
legal principles. 

The grantor being greatly in  debt after having his homestead and per- 
sonal property exemptions assigned, was minded to make further pro- 
vision for his own ease and comfort at the expense of his creditors by 
conveying to the grantee the residue of his real estate in  consideration 
of her services in  waiting upon and attending to him. Beyond all ques- 
tion, the grantor made this deed with an intent to defraud his creditors, 
and the jury so find. 

3 8 
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When the grantor executes the deed with an intent to defraud his cred- 
L, 

itors, the grantee can only protect his title by averring that he is a pur- 
chaser for valuable consideration, without notice of the fradulent intent 
on the'part of the grantor. Bat. Rev., ch. 50, sec. 4. 

The case as settled by his Honor sets out that his Honor charged ( 33 ) 
"that if the services rendered by the daughter after she arrived 
at  age were fully adequate to the value of the land, then in  respect to 
these services she was to be regarded in the light of both creditor and 
purchaser, and the deed would be valid in the absence of any actual in- 
tent (on the part of the daughter) to defraud his creditors." I3is Honor 
added: "If a fa i r  price was paid, i t  would require a fraudulent intent 
in both the grantor and the grantee to avoid the deed." 

The case also sets out: "Upon these instructions the jury found, in  
response to the issue submitted, that the feme defendant had paid a fair 
price for the land, and did not intend to defraud her father's creditors, 
although he did." - 

These instructions and the finding of the jury show that the case was 
not made to turn upon its merits, but upon a point very favorable to the 
f e m e  defendant. No  one could supposcJ that she intended to defraud her 
father's creditors. IIer purpose was to acquire title to the land in  con- 
sideration of the services she had rendered, and was bound afterwards 
to render, in waiting on and attending to him until his death. But  the 
fact that she did not intend to defraud her father's creditors is not enough 
to support the deed in  spite of the fraudulent intent on the part of her 
father. I f  she had notice of his fraudulent intent, that avoids the deed, 
for i t  makes her particeps criminzk; and '(the deed would be valid in 
the absence of a n y  actual i n t r n t  (on the part of the daughter) to de- 
fraud his creditors" ; the word actual being used to exclude constructive 
intent implied from the fact of notice, andwhether used with that intent 
or not, i t  certainly was calculated to mislead the jury. 

A. Says to B.: "1 find I owe more than I can pay. My object is to 
get money and go to Texas. You can have my land for a fair  
price i n  cash." B. agrees to buy the land and pays the money. ( 34 ) 
The creditors can takc thc land from B. on the ground that 
although he purchased a t  a fair  price, yet he had notice. True, B. had 
no actual in ten t  to defraud the creditors of A. His  purpose was to buy 
the land. Still, he had notice that the intent of A. was to dcfraud cred- 
itors, and such notice fixes on him a constructive intent. But for his aid 
A. would not have been able to dispose of his land and leave the country. 
This is familiar doctrine, and is applicable to our case, although such 
instances are of rare occurrence. 

The proposition that a man who owes more than he can pay can pro- 
vide a wpport for himself for the balance of his life by conveying his 
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land in consideration that the grantee will furnish such support, and 
thus defy his creditors, will not bzar a statement. The peculiar circum- 
stances of this case-the grantor a helpless old man, the grantee his 
daughter, who alone can nurse him, and that she performed the services 
with faithfulness-do not take the case out of the operation of the prin- 
ciple, although i t  makes the application mortt difficult in practice by 
reason of the sympathy which i t  is calculated to excite. 

Upon looking over the record we are embarrassed by a discrepancy be- 
tween the issue there set out and the issue set out in the statement of the 
case. 

The Becord: Issue No. 5.-"If his purpose was to delay, hinder, and 
defraud his creditors, did his daughter know of that purpose? Ans.: 
She did not." 

Statement of case: "Upon these instructions, the jury found, in  re- 
sponse to the issue submitted, that the feme defendant had paid a fair 
price for the land, and did not intend to defraud her father's creditors, 
although he did." 

The rule in  such cases is that the record governs, but when the dis- 
crepancy is a material one, it results in a new trial, because it shows that 
either the judge or the jury, or both, did not understand the case. I f  

his Honor thought that an actual intent on the part of the daugh- 
( 35 ) ter to defraud her father's creditors, and notice merely that such 

was his intent, are identical propositions, he was under a grave 
mistake, as we have seen, and his charge was calculated to mislead. 

I t  will be noted that the feme defendant does not, in her answer, deny 
that she had notice that her father was greatly i n  debt, and that his 
object was to take care of himself a t  the expense of his creditors. It is 
set out in the deed that her father had his homestead assigned; so she 
knew that much, and she also knew that $3,000 was certainly set out as 
the consideration paid by her, when in truth i t  was her services rendered 
and to be rendered. 

Upon  he next trial, all these facts and surroundings will be duly con- 
sidered. 

PER C U R I ~ M .  Venire de novo. 

Cited: Treduwll v. Graham, 88 N.  C., 214; Savage a. Knight, 92 
N. C., 498; Cox v. Wall, 132 N. c., 736. 
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THOMAS W. SPARROW v. THE TRUSTEES O F  DAVIDSON COLLEGE. 

Service of Summons-Notice-Appeal. 

1. Service of a summons is notice of an action, and the defendant is bound to 
take notice of the judgment therein if one be taken against him. 

2. Where a defendant appeals from the judgment of a justice of the peace 
upon the ground that the only notice he had of the action was the service 
of the summons: Held, that the appeal was properly dismissed. 

3. The word "or" in Bat. Rev., ch. 63, see. 54, should be read "and." 

MOTION to dismiss an appeal from a justice's court, heard at  ( 36 ) 
Spring Term, 1877, of MECELENBURG, before Cloud, J. 

I n  1876 the plaintiff brought an action against the defendant before a 
justice of the peace. The summons was returned "executed," and judg- 
ment rendered in favor of plaintiff. No execution was issued upon the 
judgment. The defendant failed to appeal for a considerable time after 
the ten days which elapsed after the rendition of judgment. The de- 
fendant did not appear at  the trial, and had no notice of the judgment, 
except in  so fa r  as the service of the summons may be treated as notice. 
The defendant craved an appeal within fifteen days after receiving no- 
tice, and in  less than ten days thereafter gave the proper notice of appeal 
and an undertaking. The motion of the plaintiff to dismiss the appeal 
was allowed by his Honor, and the defendant appealed. 

Shipp & Bailey for plaintif. 
A .  Burwell for defendant. 

RODMAN, J. The word "or" in chapter 63, section 54, of Bat. Rev., 
evidently should be read "and." I t  is probably a mere misprint. I f  a 
defendant be personally served with a justice's warrant, he has notice of 
the action, and is bound to take notice of the judgment if one be taken 
against him. MeDaniel v. Watkins, 76 N.  C., 399, is therefore in point. 

PER CURIAM. Affirmed. 

Cited: Uniaersity v .  Lassitw, 83 N.  C. 41 ; Spaugh v. Boner, 85 N .  C., 
209; Guano Go. v. Bridgers, 93 N.  C., 441; Hernphill c. Moore, 104 
N. C., 380; 8. v. Johnson, 109 N. C., 853; Ferrell v .  Hales, 119 N.  C., 
213 ; 8t i th  v .  Jones, ib., 430 ; Bullard v. E d w a d s ,  140 N. C., 648 ; Burger 
v .  Alley, 167 N. C., 364; Tedder v. Deaton, 167 N.  C., 480. 
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( 37 
DREWRY MORGAN v. W. E. SMITH. 

$faster and Servant-Xeduction from Service-Action for Damages- 
Evidence. 

1. To furnish persons with the means of leaving the premises of another is 
not a seduction, nathing further appearing. 

2. The employment by A. of the servant of B., A. being ignorant that the 
servant is in the employment of B., is not an unlawful seduction. 

3. To enable the plaintiff to recover in an action for damages for enticing a 
servant from his employment, he must show that the defendant acted 
maliciously, not in the sense of actual ill-will to the plaintiff, but in the 
sense of an act done to the apparent damage of another without legal 
excuse. 

4. On the trial of an action, if either party desires fuller or more specific 
instructions than the court has given, it is his duty to ask for them. 

ACTION for damages, tried at  Spring Term, 1877, of STANLY, before 
McKoy, J .  

I t  was alleged that James, John, and Henry Baker (minors) were in 
the employment of the plaintiff by virtue of a contract with their mother, 
and that the defendant had seduced them from the service of the plain- 
tiff. Issues were submitted upon the evidence, and the jury found : 

1. That the plaintiff did contract for the service of said minors. 
2. They were not seduced from the service of the plaintiff while the 

plaintiff was entitled to their services. 
3. The plaintiff is not entitled to damages. 
The instructions asked for by the plaintiff and refused by his Honor 

are stated by Mr. Justice Rodman in delivering the opinion of this Court. 
Verdict and jud,gment for defendant. Appeal by plaintiff. 

( 38 ) Battle & Mordecai for plaintiff 
J .  W .  Hinsdale and S. J .  Pemberton for de fendaf~t .  

RODMAN, J. The plaintiff requested his Honor to charge the jury: 
"1. I f  they were satisfied from the proof that the defendant assisted 

Jane Baker and her sons to leave the premises of plaintiff by furnishing 
them with his wagon and horses, and going with it, it was a seduction of 
the two boys, James and Heury, from his service. 
"8. That the employment of John Baker while in the service of plain- 

tiff in  virtue of the contract with his mother was equivalent to the seduc- 
tion of said John from his service." 

The first instruction prayed for was evidently incorrect. To furnish 
persons with the means of leaving the'premises of another is not, with- 
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out  more, a seduction from service. For  aught that appears, they may 
have been tenants whose terms had expired, or whose removal was other- 
wise lawful. Neither will the employment by one person of the servant 
of another be an unlawful seduction, unless the second employer knows 
that the servant is in the service of the first. 

For  the last reason the second instruction prayed for was also incor- 
rect. Both were rightly refused. 

To enable a plaintiff to recover in an action like the present, he must 
show that the defendant acted maliciously, not in the sense of actual 
ill-will to the plaintiff, but in the sense of an act done to the apparent 
damage of another without legal excuse. There can be no malice and 
no apparent damage unless defendant knows of the existence of thd 
relation of service. Hask ins  v. Royster; 70 N.  C., 601. 

The charge which the judge gave to the jury is admitted to be unex- 
ceptionable so fa r  as i t  goes. The plaintiff, however, in this Court ex- 
cepts to i t  in  that it did not go far  enough, and that the judge omitted 
to tell the jury that the fact that the defendant took the boys from the 
plaintiff's plantation was some evidence that he knew that they 
were in the service of the plaintiff. I t  was not in  evidence that ( 39 ) 
the boys were at  work for plaint i f  when defendant aided them 
to remove, or that they ever had been, but merely that they were at  work 
on plaintiff's plantation. Whether upon this the judge could properly 
have instructed the jury as it is now said that he ought to have done, we 
will not inquire. At the utmost, he could only have said that there was 
some evidence of the scienter, and that he substantially did by leaving 
that question to the jury. I n  addition to this, i t  was the duty of the 
plaintiff, if he desired fuller or more specific instructions, to have asked 
for them. It has been repeatedly held that i t  is not error in  a judge to 
omit to charge upon a point on which he is not requested to charge. I f  
a contrary rule should prevail, and a party could get a new trial when- 
ever upon a critical subsequent examination of a judge's charge he could 
detect some point omitted or not fully treated, charges must be unneces- 
sarily long, and even then few verdicts would stand. 

PER CURIAM. No error. 

Cited:  Harrison v. Chappell,  84 N. C., 283 ; H o r a h  v. Enox, 87 N. C., 
487; B r o w n  v. Calloway, 90 N. C., 119; Boon v. M u r p h y ,  108 N.  C., 
192 ; Nelson v. Ins. Co., 120 N. C., 306 ; Holder v. Nfg. 'Co., 135 N.  C., 
395. 
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( 40 ) 
DEMPSEY BROWN v. VALENTINE HOOVER. 

1. Where in an action to foreclose a mortgage executed by the defendant in 
1861 it appeared that the defendant had obtained a discharge in bank- 
ruptcy in 1873, and that the mortgaged premises had been alloted to him 
as a homestead by proceedings in the bankrupt court: Held, that the 
plaintiff was entitled to a decree of foreclosure. 

2. In such case the action was properly instituted in the State court. 

APPEAL a t  Spring Term, 1877, of DAVIDSON; from liierr, J .  
At the request of the defendant, the plaintiff and one Charles Hoover 

became sureties on a bond given by the defendant to one Mendenhall on 
19 December, 1860, for the sum of $700, and to indemnify his sureties 
from all loss the defendant executed to them a mortgage on a tract of 
land dated 15 February, 1861. Shortly after the war, Mendenhall 
brought suit on the bond against the principal and sureties, and re- 
covered judgment. Execution issued and the plaintiff was compelled to 
pay, and did pay, $452.45 of said judgment. On 22 April, 1873, the 
defendant filed his petition in bankruptcy, but did not mention the name 
of this plaintiff in  the list of his creditors, except as one of the parties 
defendant in the said judgment recovered by Mendenhall, not having 
had notice of any payment by plaintiff on said judgment. His discharge 
in bankruptcy was obtained on 5 July, 1873. The plaintiff's claim was 
not proved in  the bankrupt court, and thk land conveyed in the mortgage 
was assigned to the defendant as a homestead, under the proceedings in  
bankruptcy. By this action, which was commenced on 5 October, 1875, 
the plaintiff seeks to have the land subjected to the payment of his debt 

in accordance with the terms of said mortgage deed. During the 
( 41 ) pendency of this action, and after the pleadings were filed, the 

plaintiff, upon petition to the District Court of the United States, 
obtained leave to proceed in the State court. Upon these facts, his Honor 
was of opinion with the plaintiff, and gave judgment that the mortgaged 
premises be sold and the proceeds applied to the debt of plaintiff. From 
which judgment the defendant appealed. 

John. A. Gilmer for plaintif. 
M. H.  Pinmix and. F. C. Robbins for defendant. 

READE, J. Upon the facts agreed, the judgment of the court below 
was clearly right. 

The lien created by the mortgage of 1861 was valid as against the 
defendant's claim of homestead; and i t  was also valid as against the 
creditors of the defendant and his assignee in bankruptcy. 
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Whether the plaintiff should have sought his rights through the United 
States or State courts is of small moment to the defendant. We are of 
the opinion, however, that this procedure in the State court was right. 

PER CURIAM. Affirmed. 

Ci ted:  Cheek  v. N a l l ,  112 N. C., 374. 

( 42 ) 
JOHN G. JONES, ADMINISTRATOR, v. JOHN B. HEMPHILL, ET ALS. 

Spec ia l  Proceedkg-Practice-Issues. 

1. Where in a special proceeding to make real estate assets, instituted before 
a Superior Court clerk, there was a demurrer filed to the complaint: 
Held, that the issue of law thereby raised should be certified to the 
judge at chambers. Held further,  that it was error in the judge, after 
overruling the demurrer, to direct that an order issue to the plaintiff to 
sell the land. 

2. In such case the decision of the judge should be transmitted to the clerk, 
with leave for the defendant to answer before the clerk, if so advised. 

3 In a special proceeding, if the answer of the defendant raises an issue of 
fact, the clerk should transfer a copy of the pleadings to the civil-issue 
docket for trial at term-time; if it raises issues of law and fact, a similar 
transfer should be made, the issues of fact to be tried before a jury and 
the issues of law to be eliminated by the judge and decided by him at 
the same time. 

4. Upon the determination of the issues, if the result makes it necessary, a 
procedendo should issue to the probate court. 

SPECIAL PROCEEDING, commenced in the probate court and, upon issues 
of law raised by the pleadings, transferred to and heard at  Spring Term, 
1871, of PERSON, before Cox, J. 

The purpose of the proceeding was to subject the land of the plaintiff's 
intestate to the payment of his debts. The defendants filed a demurrer, 
which his Honor overruled, and gave judgment that an order issue to the 
plaintiff to sell the land. From which the defendants appealed. 

N o  counsel f o r  plaintif f .  
W .  N .  $1. Smith f o r  defendants .  

FATRCT,OTH, J. When an executor or administrator applies to the 
clerk of the Superior Court for license to sell land for assets, and an 
issue of law or fact is joined between the parties, the course of procedure 
shall be as prescribed in other special proceedings. Bat. Rev., ch. 45, 
sec. 65. 

45 
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When an  issue of law shall be joined on the pleadings before. the clerk, 
he shall send a copy of the record to the judge of the court, by mail or 
otherwise, for hearing and decision by him, who shall transmit his de- 
cision in  writing to the clerk of the court, and the parties, on notice, 
may proceed thereafter according to law. C. C. P., secs. 111, 113. 

These provisions govern this case. The case was not properly trans- 
ferred to the docket for trial at term-time, but was before the judge a t  
chambers. The demurrer was properly overruled, but his Honor had 
no authority to grant the plaintiff license to sell the land for assets. H e  
should have transmitted his decision to the clerk, with leave to the de- 
fendant to answer before the clerk if he chose to do so. Nothing was 
before the judge for decision except the issues of law raised by the plead- 
ings, and this did not give him jurisdiction of the action for any other 
purpose. I f  the defendant declines to answer before the clerk, then the 
plaintiff may proceed according to law. I f  he does answer, and thereby 
raises an issue of fact, the clerk will transfer a copy of the pleadings to 
the civil issue docket for trial at  term-time; and if the answer shall 
raise an issue of fact and an issue of law also, the clerk will transfer a 
similar copy to the trial docket, and the issues of fact will be tried before 
a jury, and the judge will eliminate the questions of law and decide 
them at the same time. When the issues are thus disposed of, the 
Superior Court will, if the result of the proceedings make it necessary 
to sell the land, issue an order of procedendo to the judge of the probate 
court. McBryde  v. Patterson, 73 3. C., 478. 

We have no express statutory direction in these several particulars, 
but the mode here prescribed will answer a better purpoje than 

( 44 ) to split the case when both issues of fact and law are presented 
by the pleadings, and in this way a complete record of the pro- 

ceedings will in  the end be retained in  the probate court, which has 
original jurisdiction of the subject. 

When the answer is filed, the various questions discussed before us 
concerning the disposition of the personalty by the administrator, the 
insufficiency of the complaint, etc., will probably be in order. They are 
not so now. 

There is no error in  overruling the demurrer. Each party will pay his 
own costs i n  this Court. 

PER CURIAM. Affirmed. 

Cited:  Brandon  v. Phelps, post, 46; Cheatham v. Crews, 81 N.  C., 
345; Capps v. Capps, 85 N .  C., 409; T h o m p s o n  v. Xhamwell, 89 3. C., 
286 ; Spencer v. Credle, 102 N.  C., 74. . 
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H. F. BRANDON, ADMINISTRATOR, V. R. C. PHELPS ET ALS. 

Special Proceeding-Settlement of Estate-Purchase from Heir- 
Practice. 

1. An estate upon which original letters of administration were issued prior 
to 1 July, 1869, and administration d. b. n. granted after that date, is to 
be dealt with and settled according to the law as it existed prior to that 
date. 

2. In such case, where the heir at law conveyed to A. the land of the intes- 
tate more than two years after the original letters of administration 
were issued: Held, that the purchaser obtained a good title, whether or 
not he had notice of unpaid debts. 

3. In a special proceeding where no issue of fact is raised by the pleadings, 
it is improper to transfer the case to the trial docket. A copy of the 
pleadings should be sent to the judge at  chambers for his hearing and 
decision. 

SPECIAL PROCEEDING, heard at  Spring Term, 1877, of CASWELL, (45) 
before Cox, J. 

The plaintiff's intestate, Thomas I;. Gatewood, died in 1855, and 
Wiley Jones was appointed his administrator, and, upon his death, the 
defendant was appointed administrator d. b. n., and qualified as such 
in 1876. H e  then filed a petition in the probate court of said county to 
sell the real estate of his intestate for assets to pay his debts, and upon 
the issues raised in  the answer of defendants the case was transferred 
to the Superior Court for trial. Mary C. Ball, one of the heirs a t  law 
of the said intestate, upon whom his real estate had descended, sold a 
portion thereof to her codefendant, Phelps, in 1871, and the deed con- 
veying the land to Phelps was admitted in evidence. The defendants' 
counsel insisted that there was no issue of fact to be tried by a ,jury, but 
that the case was governed by Rev. Code, ch. 46, sec. 61. His Honor, 
reserving the question of law, submitted the case to the jury, who found 
that Phelps, at  the time of his purchase from Mrs. Ball, had notice of 
the outstanding debts against the estate of plaintiff's intestate. Upon 
the qnestion reserved i t  was insisted by the defendants' counsel that, it 
being admitted two years had expired after the letters of administration 
issued upon said estate: the said sale was not void, even if the purchaser, 
Phelps, had notice of the outstanding debts. His Honor being of a con- 
trary opinion, gave judgment that the administrator have license to sell 
the land, to the end that the debts of his intestate may be paid. From 
which judgment the deikndant Phelps appealed. 

W. N.  H. Xmith for plaintiff. 
Graham d Graham and Walter Glark for defendant. 

47 
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FAIRCLOTH, J. Original letters of administration were granted in  
January, 1855. Letters of administration de bonis n o n  on the 

( 46 ) same estate were granted to the plaintiff in 1876, and the heir at  
law, in 1871, sold and conveyed to the defendant some of the real 

estate of which plaintiff's intestate died seized. 
The plaintiff now applies for a license to sell said real estate for  

assets to pay debts of his intestate still outstanding. I t  is properly con- 
ceded that if the sale had been made more than two years after the 
original letters were granted, and before the act of 1868-69, ch. 113, the 
purchaser, the defendant, would have acquired an absolute title as 
against creditors; but the plaintiff insists that, by virtue of said act, 

I see. 105, he has the right to sell, inasmuch as defendant Phelps pur- 
chased with notice that said debts were still unpaid. 

His  Honor sustained this view, and in  doing so we think he committed 
error. I f  said act had made i t  a doubtful question, the subsequent acts 
(Bat. Rev., ch. 45, sees. 58, 101, and the act of 1872-73, ch. 179) re- 
moved every shadow of doubt by expressly declaring that cases like the 
present shall be dealt with, administered, closed up, and settled accord- 
ing to law as it existed just prior to 1 July, 1869, according to which the ' 

purchaser acquired a good title with or without notice of unpaid debts, 
provided his purchase was more than two years after original letters 
were issued. 

As notice was immaterial, i t  was unnecessary to submit such an issue 
to the jury, and as no issue of fact was raised by the pleadings, the case 
was improperly transferred to the trial docket. A copy of the record 
should have been sent to the judge a t  chambers for his hearing and 
decision, and thereafter be transmitted by him to the probate court for 
further proceedings. See Jones v. Hemphill, ante, 42. 

PER CURIAM. Reversed. 

Ci ted:  Dobson v. Chambers, 78 N .  C., 338; R e n a n  v. Ban7cs, 83 N.  C., 
485 ; Capps v. Capps,  85 N .  C., 409. 

DistT: Owender  v. Call, 101 N. C., 403. 
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WILSON & SHOBER v. THE BANK OF' LEXINGTON ET ALS. 
( 47 

1. Where a controversy between parties to an action has been determined, 
and the same is evidenced by appropriate entries on the docket, a motion 
of a third party to be made a party plaintiff is not in apt time and should 
not be alowed. 

2. This rule applies to an action against a bank, brought by a holder of its 
bills, in behalf of himself and all others who should make themselves 
parties plaintiff. 

MOTION in the cause, heard at Fall Term, 1876, of GUILFORD, before 
Kew, J. 

The plaintiffs brought this action in behalf or themselves and all other 
bill-holders of the Bank of Lexington (bills payable at the Bank of Gra- 
ham) who would come in and contribute to the expenses of the suit. The 
complaint was filed at Spring Term, 1873, and the defendants demurred. 
Upon hearing the demurrer, the court ruled in favor of defendants, and, 
upon appeal to the Supreme Court, the judgment was reversed and cause 
remanded. No answer was ever filed by defendants, and the plaintiffs 
having been satisfied for their cause of action, on 9 February, 1876, paid 
the cost to the clerk, who entered on the civil-issue docket, as an entry 
in this action, "Costs paid." 

The case still appeared on the docket at Spring Term, 1876, and Fall 
Term, 1876. On 21 June, 1876, the plaintiffs, knowing at that time that 
the counsel of W. A. Williams, cashier of Bank of Charlotte, and Cyrus 
P. Mendenhall, were preparing to present their petition to be made par- 
ties plaintiff, filed a retraxit in this action in the clerk's office, submitting 
to nonsuit and dismissing the action; and in about thirty minutes there- 
after said Williams and Mendenhall, through their counsel, did present 
their petitions to his Honor at chambers, asking to be made par- 
ties plaintiff; and it  appearing that they were creditors of defend- ( 48 ) 
ant, the court allowed the motion. Upon call of the case at Fall 
Term, 1876, the defendants insisted that the action had been ended, and 
was improperly on the docket. His Honor refused to dismiss the ca*, 
but held that said Williams and Mendenhall, as parties plaintiff, might 
take further proceedings in the action as creditors of the defendants, 
from which ruling the defendants appealed. 

J. T.  Morehead for plaintiffs. 
n i l la rd  & Gilmer and Gray d? Stamps for defendmts. 

PEARSON, C. J. The plaintiffs having been satisfied for their cause of 
action, on 9 February, 1876, paid the costs of this action into the clerk's 
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office, who entered on the civil-issue docket as an entry in this action, 
"Costs paid." The case was then at  an end, for there was no longer any 
matter of controversy between the parties, and i t  was the duty of the 
plaintiffs to have directed the clerk to enter on his docket, "Action com- 
promised," "Dismissed," "Retraxit." "Nonsuit," or any other appropri- 
ate entry to put the case off the docket. 

This entry could have been made without any order of the court and 
as a mere matter of course, to show that the action was at  an end. The 
plaintiffs having neglected to have the entry made on 9 February, had 
the same right to have i t  done on 2 1  June, 1876. 

The counsel of Williams and Mendenhall concede that this would be 
so in an ordinary action, but they insist that this action stands on a 
different footing, because i t  was brought as much in behalf of the other 
"bill-holders" as of Wilson & Shober; and they take the ground that 

Wilson & Shober had no right to compromise and dismiss the 
( 49 ) action, and, at  all events, they had no right to do so after notice 

that Williams and Mendenhall were taking steps to make them- 
selves parties plaintiff. Wilson & Shober, at  the commencement of the 
action, invited the other bill-holders to join them and come in  for a share 
of the money and contribute to the expenses of the suit. Willianis and 
Mendenhall and the other bill-holder8 stood aloof and allowed Wilson & 
Shober alone to carry a doubtful and expensive action through the Supe- 
rior and Supreme Courts. If ,  after obtaining an expression of opinion 
favorable to their rights, they saw proper to compromise, and agree to 
pay the costs and dismiss the action on being paid what they claimed, it 
is not perceived on what grounds Williams and Mendenhall could object 
to it. They had not accepted the proposal of Wilson & Shober to make 
i t  a common cause, nor were they out of pocket one cent. So Wilson & 
Shober were under no obligation to them, and i t  would have been with 
an ill grace and "looked mean" for them to have attempted to put any 
difficulties in  the may of Wilson & Shober's right to end the case ,and 
make such arrangement for that purpose as they saw proper. The 
counsel feeling the pressure of these considerations, fell back on the 
position that Wilson & Shober, after notice that Williams and Menden- 
hall were hurrying up to hasty proceedings in  order to join them in the 
fight, were not warranted in having a formal "retraxit" or dismission of 
the case entered on the docket. The reply is, the fight was over, the de- 
fendants had surrendered, terms of surrender agreed on and carried into 
execution, with the exception that "a matter of course entry" had not 
been made on the docket. 

The question is, Did the fact that Wilson & Shober had notice that 
Williams and Mendenhall intended and were taking the necessary steps 
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to make themselves plaintiffs have the legal effect of impairing the right 
of Wilson & Xhober to carry out the arrangement which they had made 
with the defendants, by directing the clerk to make an entry which 
was a mere matter of course? Wc think his Horror erred in the ( 50 ) 
view that he took of the matter, and that the petition of Williams 
and Mendenhall ought to have bcen dismissed, so as to give effect to the 
arrangement of Wilson & Shober made with the defendants in  the action. 

PER CURIAM. Reversed. 

H. C. AVERY v. DAVID McNEILL. 

Note-Bent of Land-Crops Raised Thereon-Applicatiion Thereof. 

1. Where a defendant is  indebted on a note (which comes to plaintiff by 
assignment) for the rent of land, and cotton raised thereon by the de- 
fendant is  taken by the plaintiff into his possession upon whatsoever pre- 
text, the law applies the same to the satisfaction of the rent  note. 

2. The fact that  defendant told the plaintiff, "You moved i t  ( the  cotton) 
without my consent, and you may do what you please with it," does not 
constitute a waiver of such application, so as to  enable plaintiff to  apply 
the proceeds to  other indebtedness of the defendant. 

APPEAL at Spring Term, 18'77, of HARNETT, from Mcxoy, J .  
This was an appeal from a justice's judgment, and the action was 

founded upon a note of which the following is a copy: 

On or before 15 February, 1876, we, or either of us, promise to pay 
K. Murchison, guardian of M. V. McNeill, $183 for rent of the land on 
the east side of Cape Fear River, with the exception of the piece bid 
off by Miss G. DAVID MCNEILL. [SEAL] 

This note was assigned, by indorsement of the payee to thc ( 51 ) 
plaintiff. 

The defendant set up a counterclaim for work and labor in clearing a 
portion of the rented land, and for cotton of which. the  lai in tiff had 
received the benefit, and the plaintiff replied with an account against the 
defendant. 

The plaintiff testified that he informed the defendant that he had 
bought the said note, and that thereafter the defendant borrowed his 
wagon to haul the cotton to a gin ; after thc cotton was ginned and baled, 
the plaintiff hauled it (two balcs) to his storehouse, without the consent 
or direction of defendant. That he informed the defendant where it was, 
and requested him to sell the cotton and pay the note; that subsequently 
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he asked the defendant what he should do with the cotton, and the de- 
fendant, in an angry manner, replied, "You moved it without my con- 
sent, and you may do what you please with it"; that plaintiff sold the 
cotton and applied the proceeds to the payment of an account against 
the defendant, and credited the balance on said note, to wit, "Cr. by bal- 
ance in cotton, $18.89." 

I t  was in evidence that said cotton was raised on the rented land. 
The testimony of the defendant was not in  conflict with that of the 

plaintiff in regard to that part  of the tranaction upon which the de- 
cision turns. 

His  Honor charged the jury, in substance, that where a creditor holds 
two or more claims against a party who pays a part  of the indebtedness 
without directions as to what claim the payment shall be applied, the 
creditor would have the right to apply i t  to the debt for  which he held 
the least security; and that in  making up their verdict, they should allow 
the defendant the value of his labor in clearing the land. Verdict for 
plaintiff. Judgment. Appeal by defendant. 

( 52 ) Guthrie  & Carr  for plaintiff. 
Neil1 iV1cXcl.y for defendant.  

PEARSON, C. J. By force of the landlord and tenant act (Bat. Rev., 
ch. 64, see. 13), as  amended by Laws 1814-75, ch. 209, the cotton, which 
is the subject of the controversy, was bound for the payment of the "rent 
note," as it is aptly termed in the statement of the case. 

When the plaintiff, no matter under what pretext, took the two bales 
of cotton, it was an application thereof in payment of the "rent note," 
and his Honor erred in allowing the jury to give to the remarks of the 
defendant, evidently made in passion, the effect of a waiver of this appli- 
cation. The fact of making it, the application, is the only justification 
that the plaintiff can offer for taking the cotton; so the most favorable 
point of view in which i t  can be put for him is that he had the two bales 
of cotton hauled to his storehouse in  payment of the "rent note." And 
we are of opinion that the legal effect of this act was not waived by the 
words afterwards used by the defeddant. 

PER CURIAM. V e n i r e  de novo. 

Ci ted:  Pa te  v. Oliver, 104 N .  C., 467. 
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JEMIMA MASON v. JEREMIAH J. PELLETIER. 

Ev%dence-Fraud-Cance2latio.n of Deed. 

Where in an action brought for the cancellation of a deed on the ground of 
fra,ud, the plaintiff offered to read in evidence a case decided at a former 
term o f  this Court, for the purpose of showing that the representations 
of the defendant which induced the plaintiff to execute the deed were 
false, and the caurt below excluded it, to which the defendant excepted: 
Held to be error. 

APFEAT, at Fall Term, 1876, of CARTERET, from Mclioy, J .  ( 53 ) 
This action was brought for the cancellation of a d-ed made by 

plaintiff to defendant, upon the ground of the fradulent misrepresenta- 
tion of a fact by the defendarlt to induce the plaintiff to execute the decd; 
and this was the issue submitted to the jury. 

I t  appeared in evidence that certain lands, of which the tract conveyed 
In said deed was a part, had long been the subject of litigation between 
one Edward Hill  (now dead) and on,: Matthew Mason (also dead), the 
Iiusbar~d and devisor of the plaintiff, and that an action of ejectment had 
been brought for the possession of the same, which was taken by appeal 
to the Supreme Court and decided in  favor of said Mason. See 52 N. C., 
551. 

The plaintiff's counsel read a portion of this case in  the hearing of 
the jury, his Honor sayinp that this was not evidencc in the case on trial, 
and asking how it was relevant, the defendant excepting. The decision 
in this Court is based upon the exclusion of this evidence. 

Verdict for plaintiff. Judgment. Appeal by defendant. 

ATo counsel for p la in t i f .  
9. G. Hubbard and 8. R. Bryan for defendant.  

FAIECLOTH, J. The distinction between thosc cases in which there is 
some evider~ce and those in which there is none, touching a material mat- 
ter, is familiar. 

I n  the former case the court submits the midenre to the jury, with an 
explanation of the law applicable to the case; but in the later thc court 
tells the jury that there is no evidence for them to consider, and at  once 
withdraws it from their consideration. 

This rule, applicd to the present case, entitles the dcfcndant to ( 54 ) 
a new trial. 

. The object of the action is to have the plaintiff's deed to the defend- 
ant si~rrendered and canceled, on the ground that it has been obtained 
by the fradulent misrepresentation of a fact by the defendant in regard 
to the final determination of a suit bv Edward Hi l l  v. Matthpw Mason, 
in  the Supreme Court at  some formcr period (52 N. C., 551). 
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After some evidence tending to show the defendant's representations, 
the plaintiff attempted to show their falsity by reading from said case 
of Hill v. iXason, when his Honor excluded the evidence as not being 
relevant to the case on trial, and in this way left the case with the jury 
on a material point with evidence of what the defendant said, and with- 
out any evidence from which they could know whether his representa- 
tions were true or false. No better evidence of the finality of Hill v. 
iVason could be had than the record itself, and i t  does not appear that 
any other was introduced or offered on the question by either party. 

PEE CURIAM. Error. 

Cited: Xason v .  Pelletier, 82 N .  C., 41; s. c., 80 N. C., 66. 

( 5 5 )  
MARGARET L. HUFFMAN v. JAMES A. CLICK ET ALS, 

Evidence-Rooks on Inductive Sciences. 

1. Medical works are not admissible in evidence "to show that the symptoms 
testified to by a witness were common in hysteria, which is  one of the 
exciting causes of paralysis." Nor is such evidence admissible to cor- 
roborate the professional opinion of a physician. 

2. Where counsel proposed to read an extract from such work and adopt it 
as a part of his argument, and the court refused: Held,  not to be error. 

The law of evidence excluding books upon "inductive sciences" and admitting 
those upon "exact sciences" discussed and explained by BYNUM, J. 

ACTION for damages, tried at Spring Term, 1817, of ROWAN, before 
Rerr, J .  

I t  appeared that there was a difriculty between the plaintiff and the 
defendant Click in regard to an injury to a valuable hog of the defend- 
ant, alleged to have been received while the hog was in a field cultivated 
by plaintiff. Click and the other defendants went to the plaintiff's house 
and demanded pay for the hog. Upon that occasion i t  was alleged that 
their manner and conduct so greatly frightened the plaintiff as to cause 
paralysis, from which she suffered for three months. There was much 
evidace as to the cause of the disease, which is sufficiently stated by 
Mr. Justice Bynum in delivering the opinion of this Court. 

Under the ruling of his Honor in the court below, the jury rendered a 
verdict for plaintiff. Judgment. Appeal by defendants. 

W .  H.  Bailey for plaintif. 
J .  M. McCorkle for defendants. 
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BYNUN J. The defendants say that the plaintiff was subject ( 56 ) 
to hysteria, which is an exciting cause of paralysis, and in  this 
case produced i t  without any fault of theirs. To show this, they intro- 
duced a witness who testified to certain "mad fits" and crying spells of 
the plaintiff several pPars prior to the attack of paralysis. They then 
introduced a physician, who testified that he had heard all the evidence, 
and from i t  was of opinion that the plaintiff was subject to hysteria, and 
that this disease was an exciting cause of paralysis. H e  also testified 
that ('Hammond's Work on the Diseases of tho Nervous System" was a 
standard work with the medical profession. 

I n  addressing the jury, the counsel for the defendants'insisted that the 
paralysis was caused by hysteria to which the plaintiff was subject. He  
then proposed to read to the jury extracts from Hammond's Work, "to 
show that the symptoms testified to by one of the witnesses were common 
in  hysteria, and also for the purpose of showing that this disease was 
one of the exciting causes of paralysis." The case also states that "the 
counsel did not propose to read the book as evidence, but as a part of his 
argument." His  Honor refused to allow it to be read, stating that i t  
wae not admissible for any purpose. The question is not whether the 
book was inadmissible for any purpose, as stated by his Honor within 
the latter part of his ruling, but whether i t  was admissible for the pur- 
pose indicated by the defendants' counsel, to wit, "to show that the 
symptoms testified to by one of the witnesses were common in  hysteria 
and that this latter disease was one of the exciting causes of paralysis." 
How this could be done without making the book evidence of the truth 
of the facts contained in it, and also evidence to corroborate the pro- 
fessional opinion of the physician, i t  is hard to conceive. I n  such works 
the argument is based upon the facts stated, and the argument and the 
facts are so blended that the counsel cannot well get the bencfit of the one 
without the benefit of the other. 

The physician, on examination in this case, had the right to ( 57 ) 
refresh his knowledge by referring to staridard works in his pos- 

1 session, but his evidence must be his own, independent of the works. 
He  cannot read a work to the jury; how, then, can the counsel do i t ?  I f  
this practice mere allowed, many of our cases mould soon come to be 
tried, not upon the sworn testimony- of living witnesses, but upon pub- 
lications not written under oath. But whether read as evidence or argu- 
ment, the work was inadmissible. The distinction between books that can 
and cannot be read is now pretty well defined and established. 

I t  is only necessary now to draw so much of the line of distinction as 
is applicable in this case and excludes the book proposed to be read. I f  
the work is read, i t  must be to prove the truth of the facts contained in 
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it, and the justness of the conclusions which the author drams from those 
facts. But if medicine is a scienw (and it claims to be such), it belongs 
to that class called "inductive sciences." Such treatises are based on 
data constantly shifting ni th  new discorelies and more acc6rate observa- 
tion, so that  hat Is considered a sound induction today baomes an un- 
sound one t o m o r r o ~ ~ .  The medical work which was "a standard" last 
year becomes obsolete this year. Even a second edition of the work of 
the same author is so changed by the subsequent discovery and grouping 
together of new facts that what appeared to be a logical deduction in the 
first edition becomes an unsonnd one in the next. Xo that the same 
author at one period may be cited against himself at another. The 
authors of such ~ ~ ~ o r k s  do not write under oath; the books themselves are 
therefore often speculatire, sometimes mere compilations, the lowest 
form of secondary el-idznce; and as the authors cannot be examined 
under oath, the authorities on which they rely cannot be investigated nor 
their process of reasoning be tested by cross-examination. Such writings 

are nothing more or less than hearsay proof of that which living 
( 58 ) witnesses could be produced to prove. Wharton Law of Evidence, 

see. 665. 
The reasons, however, for rejecting medical works and others of the 

inductive class do not apply to books of what are known as the "exact 
sciences," where the conclusjons are reached from fixed, certain, and un- 
varying data partaking of the character of mathematical demonstration, 
and by process too abstruse to be explained or even understood in  many 
cases by the witnesses. I t  is unnecessary to say more of this class of 
books, as the book in question does not belong to it. 

We have seen that Hammond's Wgrk could not be read as substanti~~e 
testimony, and it mas so held in Xelzin v. E'asley. 46 N. C., 356. Nor 
could it, or any part of it, be read as a part of the argument of counsel. 
I t  sounds plausible to say, you do not read it as evidence, but that you 
resd and adopt it as a part of your argument. But in so doing the coun- 
sel really obtains from it all the benefits of substantive evidence fortified 
by its "standard" character. He  first proves by the medical expert that 
the work is one of high character and authority in the profession, and 
then he says to the jury, "Here is a b ~ o k  of high standard, written by 
one who has devoted his talents to the study and explanation of this spe- 
cial subject of nervous diseases; he exprzsses my views ~ ~ ~ i t h  so much 
more force than I can, that I will read an extract from his work and 
adopt it as a part of n11 argument.'' I t  is evident that the effect of this 
maneuaer is to corroborate th2 testimony of the medical expert or other 
mitnesqes by the authority of a great name testifying, but not under oath, 
to the same thing as the expert, but with this difference; that the author 
has not heard the evidence upon which the expert based his opinion. 
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The mcdical expert himself may citc standard authorities in his pro- 
fession as sustaining his views, and then they may be put in evidence by 
the opposing side to discredit him, but he cannot read them either 
as evidence or argument, nor can the counsel offering them. 1 ( 59 ) 
Wharton on Ev., 438 and secs. 665, 6, 7 ;  Commonwealth v. 
Wilson, 1 Gray, 337; 12ipon v. Bittle, 30 Wis., 614; 12 Cush., 193; 1 
Greed. Ev., see. 498, note. 

PER C IJWIAM. No error. 

Cited:  Horah o. Knox, 87 N .  C., 487; 8. 1:. Rogers, I12 N.  C., 878; 
Butler v. R. R., 130 N. C., 18; Lynch v. N f g .  Go., 167 N. C., 102; l'ilgh- 
m a n  I). R. R., 171 N. U., 656,657. 

EDWIN R. BRINK v. ARCHIBALL) R. BLACK. 

Evidence-Fradulent Conveyance-Judge's Charge. 

1. Upon an issue as to the fraudulency of a mortgage deed executed in 
1873, it is admissible to show that in the previous year a fraudulent 
instrument 01 like character was executed between the same parties. 
Such proof is not only some evidence, but very strong evidence, that the 
mortgage deed of 1873 is likewise fraudulent. 

2. Where a party prays for  an instruction to which he is entitled, it is error 
to refuse it. The court, however, is not required to adopt the words of 
the instruction prayed for; but it is error to change its sense or to so 
qualify it as to weaken its force. 

ACTION removed from NEW ITANOVER and tried at  Spring Term, 1877, 
of E~RTJNSWICK, before Seymour, J. 

The plaintiff claimed title to a certain kiln of brick conveyed to him 
by mortgage from one Stacy Van Amringe in November, 1873. The de- 
dcndant, as sheriff of New lIxnover County, alleging that said mortgage 
was fradulent and void as-against creditors, sold said brick to satisfy 
executions in  his hands against Van Amringe. Thercupon the plaintiff 
brought this action to recover damages. 

There was much evidence tending to show that Van Amringe ( 60 ) 
was indebted to the plaintiff and many other persons; that plain- 
tiff had taken a mortgage on a kiln of brick in July, 1872; that Van 
Amringe had acted as his agent in the sale of the brick, and had re- 
mained in  poscssion of the mortgaged property after the execution of 
the mortgage deed; that olily a part of the proweds of said sale was 
applied to the mortgage debt, and 110 account of the sales had been ren- 
dered to plaintiff. 

57 



IN  T H E  SUPREME COURT. L-77 

The point decided in  this Court is  involved i n  the following : 
Ins t ruc t iom prayed for:  ''5th. That the fact that Van Amringe was 

permitted to remain in posession of the property conveyed by the mort- 
gage of July, 1872, being of the same character, and dealing with i t  and 
treating i t  as his own, was some evidence of the fradulent intent on the 
part of Van Amringe in the mortgage of November, 1873." 

His Honor refus2d to charge as requested, but told the jury: 
I n s t m ~ c t i o n s  given : "That the mortgage of 1872 was admitted for the 

purpose of showing there had been previous dealings, and the nature of 
those dealings, between the parties, but not otherwise as evidence of 
fraud in  the mortgage of November, 18'73 ; that i t  was much more likely 
that a fraud would be committed by parties who had considerable deal- 
ings than where there was only one transaction." Defendant excepted. 

There was a verdict for plaintiff. Judgment. Appeal by defendant. 

D. L. Russell and W .  8. d? D. J.  Devawe for p l a i n t i f .  
A. T .  & J .  London  for defendant. 

( 61 ) PEARSON, C. J. When a party pays for an instruction to 
which he is entitled, i t  is error to refuse it. The judge is not 

required to adopt the words of the. instruction; he may, as a matter of 
taste, change the phraseology, but it is error to change its sense, or so to 
qualify i t  as to weaken its force. C. C. P., sees. 238, 239, 301. 

We put our decision on the fifth instruction prayed for, and the re- 
sponse thereto, as that entitles the defendant to a new trial. Evidently 
the instruction given is not a legitimate substitute for the instruction 
prayed for. 

So the only question before us is, Was the defendant entitled to the 
instruction ? 

I f  a conveyance is made with an intent to enable the debtor to hold 
hia other creditors "at arm's length," and to enjoy and dispose of his 
property just as if he did not owe one cent, the conveyance is fraudu- 
lent, although the gratee had a true debt, for the reason that there is 
an intent to ('hinder and delay creditors." 

Van Amringe was indebted to many persons $6,000 or $7,000. The 
mortgage of 1872 had the effect of keeping all of them off, for fear of a 
lawsuit, and he disposed of the kiln of brick and other articles to the 
value of, say, $3,500, for his own use, without intereference on the part 
of the plaintiff; and in 1573 he owed the plaintiff, by reason of "accom- 
modation acceptances," a larger amount than he owed i n  1872. These 
facts and circumstances, in connection with the kiln of brick in  1872, 
constituted not only "some evidence," but very strong evidence, of an 
intention that the kiln of 1873 was to go i n  the same way as the kiln of 
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1812; that is, for the enjoyment of Van Amringe in spite of his cred- 
itors, the plaintiff standing by with his arms folded and being confident 
that he was secured in  regard to all of his accommodation acceptances. 

PER CURIAM. Venire de novo. 

Cited: GiZmer v. Hadis, 84 N.  C., 319; Kimey v. Laughanour, 89 
N .  C., 368; Patterson v. McIver, 90 N. C., 497; 8. v. Hargrme, 103 
N. C., 335; Edwards v. Phifer, 121 N.  C., 391; Norton v. R. R., 122 
N. C., 934; CobZe v. Hufines,, 133 N. C., 426; Baker v, R. R., 144 N. C., 
41 ; Robe~tson v. Halton, I56 N.  C., 219 ; Eddleman v. Lentz, 158 N. C., 
74; Ind. (70. v. Knight, 160 N. C., 594; Marcom v. R. R., 165 N. C., 260; 
Smith v. TeZ. Go., 167 N. C., 256; Lloyd v. Bowen, 170 N. C., 220. 

CONSIDER BUSHEE ET ALS. V. LEWIS M. SURLES ET ALS. 
( 62 > 

Evidence-Impeachment of Jud~rn~nt-Ktness-Competency of Party 
Interested-Statute of Limitations-Actions by  Next of Kin Agaimt 
Administrator. 

1. It  is not competent to impeach a regular judgment of a court collaterally; 
therefore, when in an action by distributees against an administrator to 
recover their share of the decedent's estate the record of a judgment 
in favor of the administrator was put in evidence: Held, that evidence 
offered to show that a part of such judgment consisted of funds derived 
from the sale of property belonging to the remaindermen and not to the 
administrator was properly rejected. 

2. A defendant having an interest in the event of an action is not permitted 
. under C. C. P., see. 343, to testify in his own behalf for the purpose of 

contradicting a former witness whose evidence tended to show that the 
defendant fraudulently procured an assignment from a person deceased. 

3. The statute of limitations does not run in favor of an administrator 
against an action by the next of kin for their distributive shares. 

APPEAL a t  Spring Term, 1877, of HARNETT, from McKoy, J. 
This action was,commenced in the probate court of said county by the 

plaintiffs, as heirs at  law of Patience Bushee, against the defendant 
Lewis M. Surles, administrator of said Patience, and James C. Surles, 
executor of Consider Bushee, her husl~nnd, for an account and settle- 
ment and for their distributive shares. Upon issues joined i t  was trans- 
ferred to the Superior Court for trial, and under the instructions of his 
Honor the jury rendered a verdict for the plaintiffs, and the defendants 
appealed. 
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The facts which constitule the basis of the decision of this Court are 
sufiiciently stated by kLr. Justzce Uynum in delivering the opinion, 

iUacRae h Broadfoot, T. H. Suttom, and J. W. Ifinsdale f o ~  plaintiff. 
X e d  11lc.lSay and Quthrie d Curr for defendants.  

( 63 ) BYNLJSI, J. I t  wit‘ left to the jury as an issue of fact whether 
James C. Surles obtained the assignments of the distributive 

shares of three of the plaintiffs in  the estate of Patience Bushee fraudu- 
lently. The case i D  before us upon questions of evidence phich arose on 
the trial of that issue. 

The case is this: The defendants Lewis and James Suries are broth- 
ers; Consider and Patience Bushee were husband and wife. On the 
death of Consider, James Surles became his executor; on th;. death of 
Patience, Lewis Surles became her administrator. Consider Bushee, by 
his will, gai7e hi3 wife a life estate in his property, and then over. 

The widow became a lunatic, and one Stewart was appointed her 
guardian, and out of the life estate accumulated a considerable sum of 
money from its x n t s  and profits. 

The widow dying, and Lewis Surles having become her administrator, 
a suit was instituted between the guardian and administrator of Patience 
and the executor of Consider Rushee for the settlement of the guardian- 
ship and the adjustment of the rights of the parties in said fund. Such 
proceedings were taken that a decree of the court was rendered, and 
$1,600 was adjudged to Lewis AX. Surles as administrator of Patience, 
and the balance of $1.439 to James C. Surles as executor of Consider . , 
Bushee, who claimed that a part of the fund was derived from sales of 
property which belonged to the  remaindermen. These sums were paid 
over by the guardian to the administrator and the executor respectively. 

The plaintiffs are some of the distributees of Patience Bushee, and are 
suing the administrator for the recovery of their shares. The adminii- 
trator resists the payment on the ground that he has already paid these 
shares to their assignee, James C. Surles, who purchased them. 

The plaintiffs reply that the assignments were fradulently obtained 
and are void. 
1. Thc plaintiffs put the record of the judgment in favor of the ad- 

ministrator in  evidence. The dcfendants offered evidence to show 
( 64 ) that the largest part of the judgment consisted of funds derived 

from the sale of property which belonged to the remaindermen, 
and not to the administrator. The court rejected the evidence properly. 

I t  is not competent to impeach a regular judgment of the court col- 
laterally. The judgment established the character of the fund, and he 
received i t  as adn~inistrator and as part of the estate of the intestate. 
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2. For the purpose of establishing fraud in  ~rocur ing  the assignment, 
the plaintiffs introduced one Edward Messenger, not a party in  interest, 
who testified to a conversation he heard between James C. Surles and 
Willie Messenger and wife, Harriet, at  the time he, Surles, procured the 
assignment from them. To contradict this evidence, the defendant 
James C. Surles offered himself as a witness in his own behalf. But it 
appearing that Willie Messenqer and wife were dead, upon objection, 
this evidence was not admitted. I n  that there is no error. The parties 
deceased had an interest in  this controversy, and the defendant is ex- 
cluded by C.  C. P., see. 343, from testifying to a transaction between 
himself and a party now deceased. 

3. The defendants relied on the statute of limitations in the court 
below, but do not press the point her:. The statute does not run in  
favor of administrators against the suit of the next of kin for their dis- 
tributive shares. 

The instructions of the judge to the jury were fair, and favored the 
defzndar~ts fully as much as the evidence warranted. Admitting that 
there mas no such direct fiduciary relation between the plaintiffs as 
raised a presumption of fraud in  the transaction, yet i t  is almost certain 
that at  the time the assignments were procured James C. Surles knew 
the value of the distributive shares, and that Lewis M. Surles, a t  the 
time he paid over these distributive s h a r a  to the assignee, knew they 
were obtained for far  less than their value, and that the plaintiffs 
had no knowledge of their value, were ignorant, and had no ( 65 ) 
means of ascertaining their value, save the knowledge of the 
administrator, which was not communicated to them. The defendants 
were brothers. James, as executor of Consider Bushee, knew the value 
of that portion of it which he bad delivered to Patience, from which the 
fund in  question arose; and Lewis, as administrator of Patience, also 
knew its value. They had peculiar means of knowing, not according to 
the plaintiffs, and they were both also joint distributees with the plain- 
tiffs in  the estate of Patience Bushee, and therefore had an additional 
rcasoa For knowing, separate from the opportunity of knowledgz con- 
ferred upon them by law, as representing the estates. 

Collusion between the brother defendants is not positively established, 
but clearly the evidence was sufficient to establish fraud, as found by the 
jury, as to James C. Surles. 

PER CURIAM. No error. 

Cited: Vaughan v. Hims, 87 N.  C., 448; Woody v. Brooks, 102 
N.  C.: 337, 344; Thompson T. Yations, 112 N.  C., 510; Edwards v. 
Lemmond. 136 N .  C., 331. 

Dist. : Nunnery v. Averitt, 111 N. C., 396. 
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WILLIAM A. MOORE v, MOSES HOBBS AND ABRAM T. BUSH. 

If the cause assigned for demurrer does not appear in  the complaint, i t  can 
be taken advantage of only by answer. 

 PEAL at Spring Term, 3877, of CHOWAN, from Cannon, J .  
The defendants demurrer to the complaint. His  Honor overruled the 

demurrer and gay@ judgment for plaintiff, and the defendants appealed. 

(66) &lullen & Moore for p la in t i f .  
G-iZZiam & Prude% for defeficlants. 

READE, J. The causes assigned for demurrer do not appear in the 
complaint, and therefore can be taken advantage of only by answer. 

The case will be remanded, to the end that the defendants may answer, 
and on failure to do which there should be judgment for plaintiff. 

We call attention to the fact that C. C. P., see. 91, requires that the 
"complaint" should contain "a plain and concise statement of the facts 
constituting the cause of action." I t  may be that the complaint in this 
case is at  f a d t  in that particular. I f  so, i t  may be amended by leave. 

There was no error in  overruling the demurrer, but there was error 
in  giving judgment for the demand without allowing an answer. Bat. 
Rev., ch. 17, see. 131. 

Case remanded. Each party will pay his own costs in  this Court. 
PER CURIAM. Remanded. 

Cited:  8. c., 79 N. C., 535; Womble  v. Leach, 83 N: C., 86; Dills v. 
Harnpton, 92 N. C., 569 ; K i f  v. Weauer, 94 N.  C., 278; Hornthal v. 
Ruru~e71, 109 N.  C., 18;  Burton  v. M f g .  Go., 132 N.  C., 19; Allred v. 
Smith, 135 N. C.,  457. 

(67) 
WILLIAM 8. PENDLETON ET .AM. v. JOHN H. DALTON. 

1. I t  i s  sufficient if a good cause of action is  stated in  a complaint in such a 
manner a s  not to mislead the defendant; e. g., the right to have land con- 
veyed under a contract of purchase to the plaintiff a s  devisee and heir 
a t  law. 

2. In such case, if the plaintiff claims a s  devisee and not a s  heir a t  law, proof 
of heirship should not be allotved. 
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3. But where the plaintiff claims as devisee and heir at law, and fails to 
prove that he is devisee: Held, to be error to exclusive evidence of 
heirship. 

ACTION for specific performance of a contract, tried at Spring Term, 
1877, of ROWAN, before Kerq*, J. 

The plaintiffs offered in evidence a paper-writing purporting to be 
the last will and testament of William J. Pendleton, deceased. This 
evidence was objected to by the defendant, and excluded by the court, 
upon the ground that it had not been proved in the probate court pursu- 
ant to the law of this State, as a devise of real estate. (The deceased 
lived in Louisa County, Virginia, and the will was duly proved accord- 
ing to the law of that State.) To this ruling the plaintiffs excepted. 

Thereupon'F. H. Pedleton, one of the plaintiffs, was introduwd as a 
witness, and after testifying that William J. Pendleton was dead, was 
asked if the plaintiffs were the only heirs at  law of said deceased. This 
was objected to by the defendant, because of its irrelevancy, for that the 
plaintiffs' cause of action, as stated in the complaint, was alleged to be 
derived by them as devisees under said will, and not as heirs at law, and 
was excluded by the court. And upon intimation of his Honor that the 
plaintiffs could not recover, they submitted to a nonsuit and appealed. 

W .  H. Bailey and J .  41. McCorkle for plaintiffs. 
J. M. CZement and Scott d Caldwell for d e f e n d a d .  

( 68 1 

READE, J. The plaintiffs allege that their ancestor, W. J. Pendleton, 
had his cause of action against the defendants for specific performance 
of a contract for the conveyance of the land in controversy, and that the 
plaintiffs are the devisees and heirs at law of said W. J. Pendleton, and 
have the same right which he had in his lifetime. 

Upon the trial the plaintiffs failed to prove that they were the devisees 
of W. J. Pendleton, and then they offered to prove that they were his 
heirs a t  law; and the evid~nce was exclud?d, "for that plaintiffs' cause 
of action as stated in their complaint was alleged to be derived by them 
as devisees of the last will and testament of W. J. Pendleton, deceased, 
and not as heirs at  law." 

I f  the plaintiffs stated a good cause of action-the right to have the 
land conveyed to them-it may be that the particular manner of acquir- 
ing the right, as whether as devisees or heirs at law, would be immate- 
rial, udess stated in  such way as to mislead the defendants and take 
them by surprise on the, trial. 

- I f  the complaint had stated, as is alleged, that plaintiffs claimed as 
devisees and not as heirs at law, i t  might have been a surprise to the 
defendants (which ought not to have been allowed) to admit proof of 
heirship. 
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But there is sufficient in both complaint and answer to allow the 
plaintiffs to claim as heirs, and to show that there was no surprise upon 
the defendants. 

The complaint states that the plaintiffs are "the only heirs at law and 
devisees of l;he said W. J. Pendleton, deceased"; and the answer says 
'(that the plaintiffs should not be allowed to reopen the controversy 
(alluding to the controversy in W. J. Pendletoa's lifetime) by substi- 

tuting their names as thz heirs at law and legatees and devisees 
( 69 ) of said,W. J. Pendleton." 

And again, the answer says "that this action is improperly 
brought by the plaintiffs as the heirs at lam and legatees and devisers 
of W. J. Pendleton." And again, the answer says, "whether the legatees, 
devisees, and heirs at law . . . are true as alleged. this defendant 
is ignorant, . . . and demands that all of these allegations be re- 
quired to be strictly proved." 

Notwithstanding all this, the defendant objects that the plaintiffs 
ought not to be permitted to prove their heirship and to recover upon 
their title as heirs at law, because they had alleged but could not prove 
that they were devis2es; and his Honor sustained the objection. 

PER CURI~JI.  Venire de no~o .  

Cited: Pendleton v. Dalton, 92 N. C., 190. 

J. J. HASTY ~ s o  WIFE V. ROBERT SIMPSON. 

Practice-Sz~pplem~,ntal Proceedings-Place Where Defendant Shall 
Appcar and Answer. 

Supplemental proceedings should be instituted in the county where the judg- 
ment was rendered, but the place designated where the defendant shall 
appear and answer should be within the county where the defendant 
resides. 

SUPPLEMENTAL PROCEEDINGS, heard at  chambers on 28 October, 1875, 
before Buxton, J .  

The facts are sufficiently stated by Hr. Justice Faircloth. 
The defendant appealed from the judgment of the court below. 

( 7 0 )  Platt D. Walker and Merrimon, Fuller & Ashe f o r  plaintifls. 
W .  J .  Montgomery and C .  Dowd for defendant. 

FAIRC~,OTH, J. The plaintiffs obtained a judgment in Union County 
against the defendant, and caused an execution to issue to the sheriff of 
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Mecklenbnrg County, where the defendant resides, which was- returned 
to Union County "unsatisfied." They then instituted supplemental pro- 
ceedings before the clerk of Union County, and obtained an order requir- 
ing the defendant to appear before said clerk and answer. The defend- 
ant denies the jurisdiction of said clerk of Union County, and insists 
that, by virtue of C. C. P., sec. 264 ( I ) ,  he has a right to be examined in 
Mecklenburg County, "to which the execution was issued." 

On appeal, his Honor affirmed the order of the clerk, and the ( 71 ) 
defendant appealed to this Court. 

No copy of the affidavit is found in the transcript, but we assume 
from the statement made for this Court that the affidavit was made in  
pursurance of the remedy given in  division (1) of said section. The ob- 
ject of supplemental proceedings is to afford the creditor an equitable 
remedy for the enforcement of his judgment, without the trouble, ex- 
pense, and delay which attended a bill in the equity under the old system, 
and is designed to do so with every convenience to the debtor consistent 
with the rights of the creditor. 

Under the original Code, executions might be issued from any county 
where the judgments had been docketed, and were returnable to the 
court from which they issued; but since the act of 1871-72, ch. 74, sec. 1, 
executions shall issue only from the court in  which the judgment was 
rendered. 

In  Hutchiwon v. Symons, 67 N.  C., 156, i t  was held that proceedings 
supplementary should be instituted in  the county in which the action was 
pending; that is, where the judgment was rendered; and we are now to 
say where the defendant shall appear and answer when residing .in a 
different county. The inconvenience of the '(court or judge" going to 
such county to which execution had been issued is quite manifest, and 
possibly on the ground the latter part of said section (1) might be dis- 
regarded, but the difficulty i~ removed by C. C. P., sec. 272, which au- 
thorizes the judge to appoint a referee "to report the evidence or the 
facts"; and section 268 is authority for requiring a party or witness to 
appear before the referee, etc. Thus, without inconvenience to the court, 
the rights of the creditor and the debtor are preserved in the manner de- 
signed by this chapter of the Code. 

PER CURIAM. Reversed. 

Cited: Coates v. Wilkes, 92 N.  C., 379. 
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(72) - 
J. STRIKER BRADFORD v. WILLIAM A. COIT. 

Practice-Parties-Negligence of Counsel-Vacation of Judgment- 
Excusable Neglect. 

1. Although no one can be made a party to an action otherwise than by his 
consent or upon proper notice, yet if after an order of court making one 
a party without his consent and without notice, he appears 'by counsel 
and obtains time to file pleadings: Held, that the irregularity is thereby 
waived, and he stands in court a party confessed. 

2. Where one employs counsel to enter his defense to an action and, counsel 
failing to do so, judgment is given against him, it is  excusable neglect, 
and the judgment should be vacated. But other negligence of counsel or 
his mismanagement of the case, or his unfaithfulness, are matters to be' 
settled between client and counsel, and no harm must be allowed to befall 
the other side on account thereof. 

3. Where a case was set for trial by consent on a certain day, and it ap- 
peared that a party had not determined to attend court until after the 
term began, and not then unless advised by'counsel that it was abso- 
lutely necessary, and after correspondence with his counsel concerning 
the trial ~f the case, failed to leave home in time to reach court before 
the trial, and judgment was taken against him: Held, not to be execusa- 
ble, but gross neglect, and the court below erred in vacating the judg- 
ment. 

MOTIOK to set aside a judgment in  favor of the defendant upon a 
c o ~ ~ ~ t t . r c l a i n i  set up  in  his anmver in  an action by the plaintiff, heard a t  
Spring Term, 1877, of Rowan., before Kerr. J. 

A t  S p e n g  Term, 1876, of said court one Mauney brought an  action 
against the defendant and one Howes, upon certain drafts of Howes, 
alleging that  Coit was a secret partner of Howes, and that  Howes was 
the agent of Coit. A t  the same term Coit filed his separate answer, deny- 
ing the allegation, and upon information and behalf alleged that the 
plaintiff Bradford had become one of the real owners of said supposed 

cause of action, and moved the court to make Bradford a party 
( 73 ) plaintiff. The  court allowed the motion, no notice of which was 

ever served upon Bradford. Thereupon Coit filed a supplemental 
answer, i n  which he  alleged that Bradford was indebted to him in  a con- 
siderable sum, and a t  the next te rm of the court obtained judgment by 
default against Bradford upon his counterclaim in  the sum of $21,766.25. 
At  this term Bradford's attorney notified Coit that  he would move the 
court, then in  session, and in the event the motion was not heard, then 
a t  the next term, to set aside and vacate said judgment. Mauney was 
permitted to take a nonsuit, and no further action was taken against 
Hoves.  
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When Coit filed his answer setting up said counterclaim, Bradford, by 
his attorney, obtained leave for further time to file his reply; so the entry, 
"Leave until 1 July, 1876, to file replication'' was made upon the docket. 
This entry escaped the notice of Bradford's attorney, and he failed to 
notify Bradford, who was a nonresident. On 1 November, 1876, being 
Wednesday of first week of Fall Term, 1876, Bradford wrote to his attor- 
ney at Salisbury, notifying him of his intention to be present at Fall 
Term, 1876, if his przsence should be deemed absolutely necessary, stating 
in said letter that he was indisposed and scarcely able to start. Bradford 
received no reply to this letter, but on Monday, 6 November, he received 
a telegram from his attorney, stating that Coit was pressing for a jndg- 
ment on his counterclaim, and that the motion would be heard on the 
next Wednesday. The telegram was sent on the 4th, but not delivered 
until the 6th, in  consequence of Bradford having changed his office and 
having failed to call for a telegram, and on the following morning Brad- 
ford started from his place of residence in Washington City for Salis- 
bury. Having learned that the steamer from Washington made direct 
connection south, he took passage for Richmond in  time to reach Salis- 
bury on Wednesday morning; but on arriving and finding that there was 
no train for Salisbury until the next morning, he sent the follow- 
ing telegram to his attorney: "Expect me tomorrow (Wednesday) ( 74 ) 
evening. Keep motion over until Thursday." 

R e  accordingly did arrive in  Salisbury on Wednesday evening, but 
after the judgment on said counterclaim had been rendered against him. 

That besides the irregularity of the proceedings by which Bradford 
was made a party plaintiff, without notice and against his will, and the 
original plaintiff permitted to take a nonsuit, the said Bradford had a 
meritorious defense to the counterclaim set up by Coit. 

His  Honor, after finding the facts as above, h d d  that the judgment 
oblained by Coit was irregular, and a surprise upon Bradford, whose 
neglect was excusable, and ordered that the same be set aside and vacated. 
Appeal by defendant. 

Rerr  Craige and Arrnistead Jones for. plaint i f .  
V'. H. Brriley and J. M. McCorkle for  defendant. 

READE, J. Yo one can be made a party to a suit except by his own 
consent, or by service of process, or, in some cases, by public advertise- 
ment; and therefore the plaintiff insists that the order of the court mak- 
ing him a party withont his consent, and against his protest, and without 
service of process, was irregular and void. 

That is clearly so, if the plaintiff .bad stood upon i t ;  but after the order 
was made he came into the court by counsel and asked for time to make 
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his answer to the counterclaim of the defendant, which was filed against 
hint; and time was given him until 1 July, which was some time before 
the next term of the court. This was a wavier of the irregularity of 
making him a party, and he then and there thenceforth stood in court a 

party confessed. 

(75) The plaintiff did not file an answer to the defendant's counter- 
claim on 1 July, as he had obtained leave to do, nor at any other 

time. At the next term of the court, and during the first week thereof, 
the follom-ing order was made: '(By agreement of counsel, this cause is 
to he called and tried peremptoriljr on Wednesday, 8 November, 1876," 
which mas the second Wednesday of the term, and on that day it was 
tried, and the defendant had a verdict and judqment upon his counter- 
claim against the plaintiff under The Code. This is a motion to vacate 
the jidgrnent under C. C. P., see. 133, for "excusable neglect" on the 
part of the plaintiff. 

1. I n  the first place, as an excuse for not filing his answer by 1 July, 
he says that his counsel overlooked the entry on the record limiting the 
time to 1 July, and therefore did not inform him of it. 

WE have said that where a party employs counsel to enter his plea, and 
the counsel neglects it, in consequence of which judgment is given against 
the party, i t  is excusable neglect in the party, and the judgment may be 
vacatrd. Griel 11. Vernon, 65 N. C., 76. I n  which case i t  could scarcely 
be said that there was any neglect at all of the party, for he could not 
enter the plea himself. I t  was the peculiar duty of counsel, and for 
which he had been specially employed. The party had done all he could 
do, and be had no reason to suppose that the counsel would neglect so 
plain a duty. The party was really in no fault at  all. But other negli- 
gence of counsel, or mismanagement of the case, or unfaithfulness, are 
matters which may be settled betwem client and counsel. No harm, how- 
ever, must be allowed to befall the other side on account of it. We do 
not know that i t  was the duty of plaintiff's counsel to inform him that 
he was limited to 1 July to file his answer. That would depend upon 
the terms of his employment and upon circumstances of which we may 

not be informed. I t  may be that the plaintiff knew the fact; and 
(76) i t  does not appear that the plaintiff suffered any harm by it. I t  

does not appear that he would have filcd an answer if he had 
known it. I t  rather appears that he would not; for, taking it upon his 
own allegation that he thought he had until the next term to file it, i t  
does not appear that he offered to file i t  at  the next term and was refused, 
or that he would have been refused. I n  the correspondence betwzen him 
and his counsel before the coixrt there is no mention by either of filing an 
answer at court. None was filed, and he was not even present to file it, 
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and a day was fixed for trial by his counsel without reference to it. SO 
f a r  from his failing to file an answer being excusable neglect, i t  is the 
merest pretext. 

2. I n  the second place the plaintiff says that his failure to attend the 
trial  was excusable neglect; and yet it appears from his affidavit that he 
had not made up his mind to attend the court at  all until after the term 
commenced, and not then unless his counsel should advise him that i t  was 
"absolut~ly necessary." H e  says that on 1 November, two days after the 
court commenced, he being in  Washington City, "addressed a letter from 
his office in  Washington to his said attorney, asking if it is absolutely 
necessary that this affiant should be here at the present term of the court, 
and requesting his said attorney to telegraph him immediately of such 
necessity." Note, he did not telegraph his attorney as he ought to have 
done. His attorney did telegraph him on the 4th that the case was set for 
the 8th) which telegram he says he did not receive until the 6th; and yet 
there is nothing to show that he might not have received it on the 4th if 
he had called for it, as he would have done if he had felt any interest in  
it. Even then there was time enough for him to reach court before the 
trial;  but he did not start until the 7th) and then instead of taking a 
route, as he might have done, which would have enabled him to reach 
court on the morning before the trial, he took a route which, run- 
ning upon its regular time, did not reach court until after the (77) 
trial. 

This is not excusable, but it is gross neglect; and the presumption is 
reasonable that he was maneuvering for delay. H e  pretends that he 
wanted to answer. Why, then, did he not appear a t  the beginning of the 
court, if not on 1 July, and answer? 'Did he or his counsel suppose that 
even if he had been present at  the trial that he could have put in  his 
answer and tried the case all at  once? What did he mean in  his afore- 
said letter to his counsel on 1 November, by "unless i t  is absolutely neces- 
sary that I shall be there at  this term of the court," if he was not look- 
ing to delay? 

PER CURIAM. Reversed. 

Cited: Mebane v. Mebane, 80 N .  C., 41; Mauney v. Coit, ib.; 300; 
Wodgin v. Matthews, 81 N. C., 292; S tump  v. Long, 84 N.  C., 620; 
Henry v. Clayton, 85 N.  C., 374; Depriest 1). Patterson, ib., 378; W y n n e  
v. Prairie, 86 N .  C., 75; Roing v. R. R., 88 N. C., 64; Churchill v. Ins. 
Co., ih., 208; Wiley v. Logan, 94 N.  C., 566; Taylor v. Pope, 106 N. C., 
271 ; Will~aams v. R. R., 110 N. C., 479 ; Hairston v. Cfarwood, 123 N. C., 
348; M f g .  Co. v. R. R., 125 N. C., 24; Pepper v. CLogg, 132 N. C., 315. 
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P. J. WRAY v. JANES H. HARRIS. 

Practice-illechanic's Liew-Xufficiency of Claim. 

A claim of lien, filed under the provisions of Bat. Rev., ch. 65,  see. 4, must 
comply with the requirements of the statute. Therefore, when the plain- 
tiff's claim failed to specify in detail the material furnished and labor 
performed, or the time when the material was furnished and the labor 
performed: Held, to be irregular and void. 

APPEAL at January Special Term, 1877, of WAKE, before Schenck, J .  
The 'plaintiff instituted this action to recover a balance due from the 

defendant on a contract for building a cotton gin, etc., and claimed a 
lien upon the same and the land whereon it was situated by virtue of the 
following notice of lien : 

(78) P. J .  Wray agaifist James H .  Harris.-illechawic's Lien. 

The above named P. J. Wray files his notice and claim of lien in the 
office of the Superior Court clerk for Wake County. Said claim is for 
work and labor done and materials furnished for the said J. H. Harris 
upon the plantation of said Harris in Cary Township, in said county, 
to the amount of $508, upon which amount there is a balance now unpaid 
of $255. Said work and labor and materials were performed and fur- 
nished in the construction of a cotton gin upon said plantation, and upon 
the said cotton gin and land upon which the same is situated, the said 
Wray claims his licn. This 17 December, 1875. 

P. J. WRAY. 

Sworn and subscribed before me, this 17 December, 1875. 
J. N. BUNTISO;, C. S. C. 

The defendant answered, admitting the debt, but denying that.the 
above notice created any lien on his property as claimed by the plaintiff, 
by reason of its failure to comply with the requirements of the statute. 

His  Honor held that the notice was insufficient, and the plaintiff ap- 
pealed. 

Merrirnom: Fuller & Ashe for plaintif. 
Rushee & Busbee for defendan't.. 

RODMAN, J. I t  is very clear that the claim of lien fiIed in the office of 
the clerk of the Superior Court does not come up to the requirements of 
the act. Bat. Rev., ch. 65, see. 4. I t  does not specify in detail the mate- 
rials furnished or labor performed, or give the dates at which the mate- 
rials were furnished or the labor was performed. The date given in the 
claim was evidently intended only as the date when i t  was put in writing 



N. C.] JUNE TERM, 1877. 

for the purpose of being filed. Such liens are the creatures of the (79) 
statute, and its requirements must be substantially observed. 

PER CURIAM. Affirmed. 

Cited:  Cook v. Cobb, 101 N. C., 71; iU'oore v. R. R.: 112 N. C., 241; 
J e f f e r s o n  v. B r y a n t ,  161 N.  C., 407; L u m b e r  Co. v. Trading  Co., 163 
N. C.,  317. 

T. J .  M A G R U D E R  & CO, v. W .  H .  R A N D O L P H  & CO. 

Practice-Jurisdiction-Splittkg Accounts.  

1. A creditor cannot "split up' his account so as to give a justice of the peace 
jurisdiction, when the dealing between himself and the debtor was con- 
tinuous, and nothing appears on the face of it, or in the account ren- 
dered, indicating that either party intended that ,each item should consti- 
tute a separate transaction. 

2. An account for a bill of goods purchased an one day is to be taken as one 
entire transaction, in the absence of evidence of a contrary intention 
between the parties. 

APPEAL from a justice's court, heard at  Spring Term, 1877, of HALI- 
Fax, before B u x l o n ,  J. 

The plaintiffs are wholesale dealers and manufacturers of boots and 
shoes in  the city of Baltimore. The defendants are merchants in Hali- 
fax County, and bought a bill of goods of plaintiffs amounting to 
$526.25 on four months time, said bill as rendered being composed of 
twenty items. Upon default of payment, the plaintiff "split up" the 
account (but not the items thereof), and instituted actions before a jus- 
tice of the peace for the recovery of the various amounts. The defend- 
ants admitted the debt, but insisted that the justice had no jurisdiction 
because the acco~mt was one continuous transaction, and made a t  
one time. The plaintiffs replied that each item was a separate ( 80 ) 
transaction, and although on the same day, the dealings did not 
take place at the same time. His Honor being of opinion with the de- 
fendant, dismissed the ca¶e, and plaintiffs appealed. 

Coniglancl & B u r t o n  for plaintifjcs. 
J l z ~ l l ~ n  & Moore for defendants.  

FAIRCLOTH, J. One of the defendants went into the plaintiffs' store 
and purchased goods, going through the building from door to floor, 
selecting and agreeing on the price of each item as he went, for example, 
"26 pairs of men's brogans, $1.75 per pair, $45.50," and so on through 
the whole purchase. 
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He went through the building continuously, not leaving i t  until his 
purchases were completed, and not until the bill was made and furnished 
to him, consisting of twenty items similar to the one above given, aggre- 
gating $526.25. The bill was marked: "Terms, 4 months; interest 
charged after maturity." 

After maturity and nonpayment, the plaintiffs divided said account 
into three parts, taking the first ten items aggregating $196.80 as one 
part, on which the present action was commenced before a justice of the 
peace, and the defendants dmy the jurisdiction of the justice. 

When an account consists of divers and separate dealings, and at dif- 
ferent times, or is a running account from year to year, either for goods 
sold, work done, or materials furnished, i t  is well settled that the cred- 
itors may "split it up" and proceed on each separate item before a jus- 
tice. This was the class of cases considered in Waldo v. Jolly, 49 N. C., 
173; Caldwell v. Beatty, 69 N. C., 365, and other similar cases. But we 
think the case before us is not embraced by the principle of those cases. 

Here the dealing was continuous, and nothing appears on the face of 
it, or in the account rendered, indicating that either party 

( 81 ) intended that each item should constitute a separate transaction 
and causz of action, which could have been easily done, and, we 

are to presume, would have been done if so intended. Suppose the par- 
ties, at  the time of purchase, had divided the account as the plaintiffs 
have now done, and promissory notes had been given for each part, 
maturing at two, four, and six months respectively: no one would doubt 
that they intended three separate causes of action, and that i t  would be 
so decided. And suppose, on the contrary, that one promissory notz had 
been given for the aggregate sum, $526.25, on four months time, with 
interest after maturity: would this differ from the account rendered 
with an express oral promise to pay it, except in the kind of evidence 
of the debt and of the promis? to pay?  Again, suppose the time occupied 
in making the purchase was one hour, and the defendants relied upon 
the statute of limitations, and upon a minute examination the fact should 
be discovered that three years immediately proceding the precise moment 
when the summons issued would include the latter part of the account 
and exclude the first par t ;  or suppose the plaintiffs had brought suit for 
the aggregate amount in  the Superior Court, and had insisted that the 
first item b~came due one hour befor,: the last, and claimed interest on 
i t  accordingly, and so on with the other items. I t  is very clear that the 
court would not entertain such propositions; and yet we do not sce how 
it could avoid doing so, if each item is a distinct cause of action con- 
tracted at different times, on the well understood principle that one por- 
tion of an open account may be barred by the statute, whilst the other 
is not. 
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T h e  l a w  does not allow fract ions of a day, except to  g u a r d  against 
injustice, and  f o r  the  purpose of determining t h e  actual  p r io r i ty  of con- 
flicting r ights  which have acerued on  t h e  same day. In  controver- 
sies among creditors, i t  will  regard t h e  part icular  t ime when a ( 82 ) 
sheriff h i e s  on  personal property, and  when a mortgage deed i s  
registered; also when, under  o u r  present system, a judgment i s  docketed, 
a n d  t h e  like. 

O u r  conclusion, therefore, i s  tha t ,  i n  the absence of evidence of a con- 
t r a r y  intent ion between t h e  parties, t h e  purchase was on  en t i re  t rans-  
action. 

PER CURIARI. Affirmed. 

Cited: Jarrett v. Self, 90 N .  C., 479, 482 ; Kearns v. Haitman, 104  
N. C., 334;  Copland v. Telegraph Co., 136 N .  C., 12. 

*MAYER & MORGAN ET ALS. v. ADRIAN & VOLLERS ET ALS. 
( 8 3  ) 

Xtatute of Fraud-Contract for tlze Sale of Land-Evidence-Mort- 
gage Sale. 

1. Where a signed memorandum of sale was not attached to the printed ad- 
vertisement of sale nor otherwise referred to it, parol testimony is not ad- 
missible for the purpose of connecting them. 

2. A memorandum of a contract of sale upon which the plaintiff relies in an 
action for specific performance must show not only who is the person to 
be charged, but also who is the bargainor. 

3. If this is done by description, parol evidence is  admissible to  apply the 
description, i. e., to show who is the person described. 

4. While parol evidence ;s not admissible to vary or add to the terms of a 
written contract, in  behalf of a party seeking specific performance, it  is 
always admissible in behalf of a defendant resisting it. 

5.  Where a t  a mortgage sale the auctioneer offered the property free of encum- 
brances and the defendant purchased with that understanding a t  the 
full value of the property: Held, that  the defendant could not be com- 
pelled to accept the title when the property was encumbered with prior 
mortgages. 

6. Where the auctioneer in such case told the defendant (who had notice of 
the prior encumbrances), before the bidding commenced, that  the pur- 
chase money would be applied in extinguishment of such encumbrances, 
and thereupon offered the property for  sale without any announcement 
to that  effect: Held, that the jury were warranted in finding that  the 
property was sold free of encumbrances, and that defendant purchased 
with that understanding. 

*FAIRCLOTH, J., being a stockholder in defendant b~ank, did not sit  on the 
hearing of this case. 
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7. Where the defendant in such case refused to comply with the terms of 
sale, and thereafter entered into possession of the property under a mort- 
gage executed to him by the owner: Held, not to be an affirmance and 
ratification of his previous purchase. 

( 84 ) ACTION for specific performance, tried at  Spring Term, 1877, 
of NEW HANOVER, before fleymou.i., J .  

The plaintiffs are Nayer & ?organ and Feist Nayer. The defend- 
ants are Adrian & Vollers and the Bank of New Hanover. 

I t  was alleged in the complaint that on 13 October, 1871, Feist Xayer 
bought of one Charles R. Xayer a certain lot in the city of Wilmington 
for a valuable consideration, upon which said lot there were two prior 
mortgages, executed respectively to 13, A. London for $14,400 and to 
Richard Dosber for $2,000. On 7 March, 1872, Feist Mayer executed 
a mortgage on the same lot to defendant bank for $2,000, with power of 
sale, and on 23 February, 1874, he executed another mortgage on the 
same lot to the defendants Adrian & Vollers for $2,917.86, and expressed 
on its face that there were three prior mortgages, viz., to London, Dosher, 
and the bank, On 25 February, 1374, Feist Mayer executed another 
mortgage on the same lot to Nayer & Morgan for $4,000. The bank 
advertised and sold the property under its mortgage, and Adrian & Vol- 
lers bought at  $14,600 upon the terms announced by Mr. Cronly (of the 
firm of Cronly gt Norris, auctioneers), who was the authorized agent of 
the bank to make the sale. I t  was further alleged that Adrian & Vollers 
purchased the interest of Feist Mayer with notice of the prior mortgages, 
and took possession of the premises. The plaintiffs notified Isaac B. 
Grainger, the president of said bank, that unless he would agree to be- 
come a party plaintiff in an action to compel Adrian & Vollers to com- 
ply with the terms of purchase, he would be made a party defendant. 
T o  reply was made by Grainger to the l e t t z  communicating the inten- 
tion of the plaintiffs to make the bank a party. And i t  was further 

alleped that the bank was the trustee of plaintiffs, and had failed 
( 85 ) to inform them whether said purchasers had complied with the 

contract or terms of purchase. 
Thereupon the plaintiff demanded judgment (1)  that said purchasers 

perform the said ccntract of purchase according to the t m n s  thereof; 
( 2 )  that the bank account for the proceeds of said sale; and (3)  for an 
account to ascertsin the amounts due respectively to the bank, Adrian Q 
Vollers, and Mayer & Morgan. 

The dcfmdants Adrian & Vollers denied that only the interest of 
Feist Mayer in said property was sold as aforesaid, and averred that the 
bank sold the property absolutely, and not merely the interest of Mayer, 
and that their bid was a full and fair price for the same, clear of all 
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encumbrances; that the amount due and unpaid on the London and 
Dosher mortgages was about $9,840, and that it would have been unrea- 
sonable to suppose that they bought the property subject to such heavy 
liens, and agreed to pay a sum which is its full value without encum- 
brances ; and that they had no notice of the prior mortgages, and cannot 
be held responsible beyond the amount of their bid. They admit that 
they have received rents for one of the stores, and say that Feist Mayer 
leased the other store to them in trust to apply the rents to debts due 
them and secured by the mortgaga mentioned in the complaint. They 
have not complied with said terms, for the reason that soon after the 
sale they discovered that the bank could not, on its part, comply with the 
same by making them a clear title, and have considered themselves re- 
leased from all obligations in respect thereto. 

The defendant bank, in the material part of its answer, says that it 
was its purpose and design to convey to the purchaser or purchasers at 
said sale only such an interest in the property mentioned as it could 
legally convey by virtue of the power contained in the said mortgage to 
thiy defendant; that Adrian & Vollers understood that they bought the 
propertp absolutely, and would obtain a clear title upon payment of said 
prior encumbrances, which were to be satisfied out of the amount 
paid by them, and that they have made no payment to this defend- ( 86 ) 
ant on account of said purchase, either in  cash or otherwise. 

The tel-ms of sale and description of the property are s2t out in  the 
opinion of the Court. Upon issues submitted, the jury found the fol- 
lowing facts : . 

1. Adrian R: Vollers bought the property mentioned in the complaint 
and sold by the auctionezr on 9 September, 1875, free from all encum- 
brances. 

2 .  The jury unanimously believe that they bid for the property at  the 
time of the sale under the idea that, i t  was sold out and out, clear of 
encumbrances. 

3. They were led to that understanding by the auctioneer while con- 
ducting the sale and changing the terms of the sale. 

4. The price bid was a fair price for the premises, clear of encum- 
Lrai~ces. 

The plaintiffs' counsel then moved for judLpent non obstante vere- 
dido, which his TTonor overruled,  rid rendered judgment in favor of 
the defendants, and dismissed the action. Appeal by plaintiffs. 

E. Cr. Haywood for plaz'ntifls. 
Oeorge Davis and W .  AT. H. Smith for defendants Adrian & Vollsrs. 
Wrighi & Stedman for defendant Bank of Now Hanover. 
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BYNUM, J. Before the plaintiffs can recover in  an action for specific 
performance, t b ~ y  must establish that the contract declared on, or some 
note or memorandum thereof, was put in  writing and signed by the 

party to be charged thereunto, or by some other person by him 
( 87 ) thereto duly authorized within the statute of frauds. I t  is ad- 

mitted that the contract itself was not reduced to writing, but i t  
is alleged that a "memorandum" of the contract of purchase was reduced 
to writing at  the time of sale and signed Iny the defzndants Adrian & 
Vollers, through their agent, the auctioneer who cried the sale. This is 
denied by them, and they rely on the statute of frauds. Bat. Rev., ch. 
50, sec. 10. I t  is therefore necessary to inquire whether this "memo- 
randum" of the contract was such as is required by the statute to bind 
the defendants. 

There were five mortgages at the same time upon the same lot, the 
Bank of New Hanover holding the third. The bank, under a power of 
sale in  its mortgage, undertook to sell the lot for the payment of its debt, 
and to that end duly advertised the sale, giving a sufficient dmription 
of the property, stating also the time, place, and terms, which were cash. 
Of this the defendants had notice, and attended the sale. 

At the time of sale the auctioneer first read the printed advertisement 
before allud2d to, and then read the terms of sale as written in his auc- 
tion book: which were as follows: "The purchaser pays for  all papers 
and $6,000 cash, the balance in six, twelve, and eighteen months, with 
8 per cent interest, the purchaser to have posession on 1 October, 1875, 
and his notes to draw interest from that time." I t  does not app.ear that 
the "printed advertisement" was pasted in t h e  auction book with the 
"terms of sale" there written, or was in  any way attached to or physi- 
cally connected with the written terms of sale; and they in  no way refer 
the one to the other on their face. 

Adrian & Vollers bid off the property a t  the sum of $14,600. Morris, 
the auction partner of Cronly, who cried the sale, then and there, in the 
presence of Vollers, who was announced as the purchaser, immediately 
made in his auction book the following entry: 

( 88 ) Sale at  the courthouse, 9 September, 1875. 

MAYEE PROPERTY. 
al 
3 + 

31 ft. on Market St., 58 ft. on alley, and 132 back. Line on 6 
a Shrier Rros. Lease until 1 October, 1876. $6,000 cash. Bal. % 
a six, twelve, and eighteen months, a t  8 per cent. Possession 2 
a 

s 3  1 October, 1875. Notes bear interest from date. Purchaser to e3 

4 
4 pay for all papers by the 15th inst. 
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The "memorandum" of the contract is set forth verbatim because 
upon its construction the plaintiffs' right of action depends. For  i t  will 
be observed that this agreement cannot be helped out by a reference 
either to the printed "advertisement" or the "terms of sale"; and that, 
for the reason that they are not attached or connected together, or by 
mutual reference connected so as to make one whole, from which the 
contract is to be ascertained. The agreement must adequately express 
the intent and obligation of the parties. Parol evidence cannot be re- 
ceived to supply anything which is wanting in the writing to make i t  
the agreement on which the parties rely. I t  may consist of one or many 
pieces of paper, ~ rov ided  the several pieces are so connected physically or 
by internal reference that there can be no uncertainty as to the meaning' 
and effect when taken together. But this connection cannot be shown 
by extrinsic evidence. "If there is an agreement on one paper, and 
something additional on another, and signature on another paper, that 
is not a writtm and signed agreement, unless these several parts require 
by their own statement the union of the others; for if they may be read 
apart, or in other connections, evidence is not admissible to prove that 
they were actually intended to be read together." 3 Pars. on Contracts, 
17. "But if i t  be necessary to adduce parol evidence in  order to 
connect a signed paper with others unsigned, by reason of the ( 89 ) 
absence of any internal evidence in  the contents of the signed 
paper to show a reference to or connection with the unsigned papers, 
then the sel-era1 papers taken together do not constitute a memorandum 
in u+riting of the bargain so as to satisfy the statute." Benjamin on 
Sales, 160-1. 

These general ~r inciples  are well settled by the authorities cited in the 
learned brief of Mr. Davis. 1 Bugden Vend., 200; 2 Schouler Pers. 
Prop., 519. 

The signed memorandum not having been attached to the printed 
advertisement,, nor otherwise referred to it, and parol testimony being 
inadmissible to connect them, the advertisement is to be put out of view 
as though it had never been, and me are to consider the signed memo- 
randum as the only evidence of the contract of sale. Does i t  contain all 
the essential requisites of a contract which can be specifically enforced? 

1. Who are the parties in this memorandum of sale? I t  is settled to 
be indispensable that i t  should show not only who is the person to be 
charged, but also who is the bargainor. The name of the purchaser is 
required by statute to be signed. So no question can be made of the 
necessity of his name in  the writing. But i t  is equally well established 
that the name, or a sufficient description, of the other party is indis- 
pensable. "How," said Mansfield, C. J . ,  '(can that be said to be a con- 
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tract or memorandum of a contract which does not state who are the con- 
tracting parties?" Champion u. Plummer, 4 B. and P., 253; 3 Pars, on 
Contr., 13 and note; Benjamin on Sales, 169. In  Williams v. Lake, 29 
L. J .  Q. B., 1, the defendant wrote n note binding himself as a guarantor 
and gave it to a third person for delivery, but the name of the person to 
whom the note was addressed was not writtm in the note. I t  was held 
by all the judges i&ufficient to satisfy the statute, and this decision was 

approved and followed in  1 Morse, 154. Benjamin on Sales, 170. 
( 90 ) Bu.t while all the authorities are clear that the memorandum 

should show who are the parties to the contract, if this is done by 
description the statute is satisfied, and parol evidence is admissible to 
'apply the description, that is, to show who is th? person described, so as 
to enable the court to understand the description. I n  our case the mem- 
orandum neither names nor describes the bargainor. Neither does it 
state that Adrian & Vollers are the purchasers. On one side of the 
memorandum are the words ('Adrian $ Vollers," and on the other the 
figures "814,600." But the first are not described as purchasers, or the 
latter as the price hid. 

We may infer therefrom that Adrian & Vollers were the purchasers, 
and at  that price, but it is not so declared in  the writing, and we cannot 
certainly know it without recourse to parol testimony, which the statute 
forbids. Looking at the mzmorandum alone, why should i t  be more 
reasonably inferred that the name '(Adrian & Vollers" indicated who 
mere the purcha3ers rather than who were the vendors? Certainly the 
implication that they mere the purchasers is not a necessary one from 
this meager entry, and beyond all question nothing whatever in the 
memorandum contained does or purports to declare that the Bank of 
New Hanover, or any other party, mas the vendor and a party to the 
contract of sale. 

2. But the defendants insisted that the signed memorandum does not 
contain all the material terms of the agreement, and is not therefore the 
contract in writing which is required by the statute. Issues were there- 
upon submitted to a jury, who, by its verdict, found (1) that the auc- 
tioneer sold and the defendants purchased the property free of all encum- 
brance; (2) that Adrian & Vollers had reason to believe, and were led 
to that belief by the representations of the auctioneer made to them at 

the sale, that the property was sold out and out, and that they bid 
( 91 ) for it with that understanding and belief; (3) that the price bid 

was a fair price for the land, clear of encumbrances. 
The plaintiffs objected to the parol testimony by which the issues were 

established, as incompetent to vary or add to the terms of the written 
memorandum. But i t  is well established that while such testimony is in- 
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admissible for the party seeking specific performance, i t  is always ad- 
missible for a defendant resisting it. I t  is a principle of equity juris- 
prudence that par01 testimony is admissible to rebut, but not to raise, an 
equity. I f  the written document does not fully represent the contract be- 
tween the parties, i t  will defeat the action, or the plaintiff will be com- 
pelled to accept a performance according to the actual contract. 3 Pars. 
on Contr., 389; 7'ownsend v. Stugrom, 6 Ves., 328; Garrard v. Grealing, 
2 Swanson, 244; Mart in  v. Pycroft, 2 DeG., M. and G., 788; 15 Eng. L. 
and E., 376, reversing same case; 11 Eng. L. and E., 110; Story Eq., 
769-70; 1 Sugd. Vend. and Pur., ch. 3, sec. 8, pl. 27; Benjamin on Sales 
154-5. 

I f  we put out of view the mortgage held on the property by Sdrian & 
Vollers, which recited that there were two other mortgages prior to that 
of the bank under which the lot was sold, the verdict of the jury was a 
conclusion of law rather than a finding of facts; for both the memoran- 
dum of the contract and the bank mortgage and power of sale contained 
in it impose on the seller the legal duty of making a clean title to the pur- 
chaser, because they all import a good title in  the mortgagee making the 
sale. A purchaser not under a decree of sale by the court cannot be com- 
pelled to take an equitable title or a doubtful one. I Sugd. Vend. and 
Pur., 297. But i t  was owing to the very fact that the mortgage to Adrian 
Rr. Vollers gave them notice of the priorlencumbances that they, before 
bidding, inquired of the auctioneer how the purchase money would be 
applied, and the kind of title that would be made. I t  was upon his assur- 
ance, both before and at the sale, that the purchase money would 
be applied in extinguishment of the prior encumbrances, that the ( 92 ) 
purchase was made. He even assisted Vollers in calculating the 
amount due upon the prior encumbrances, and on the day of sale did not 
offer for sale the interest of Feist Mayer, but offered the property with- 
out proclaiming, as in good faith he mas bound to do, that it was subject 
to prior mortgages. Everybody present except the mortgagees must have 
understood from the advertisement, the proclamation of the terms, and 
from the conduct and representations of the auctioneer, that the sale was 
of the entire property, free of encumbrances. Adrian & Vollers were 
made to believe that by arrangement between the bank and the prior 
mortgagees, the sum bid would be used in removing the encumbrances, 
and that they were to receive a good title. I t  was in that expectation 
thus induced that the defendants bid the full value of the land. The 
jury, therefore, were well warranted in finding that the auctioneer ex- 
posed the lot for sale free from encumbrances, and that the defendants 
bid for i t  with that understanding. The plaintiffs admit that they can- 
not make such a conveyance, and the defendants, the purchasers, refuse 
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to accept any other. As the signed memorandum, then, does not contain 
the true contract, it is not a compliance with the statute, and there can 
be no specific performance of it decreed. 

I t  is found by the jury that the defendants bid the full value of the 
lot, yet i t  is admitted that they must pay $9,840 more before they can 
get a good title by removing the encumbrances. The vcndor, the bank 
making thc sale, admits that Adrian & Vollers did purchasc under a mis- 
apprehension, and f o r  that reason did not considcr them bound, or at- 
tempt to  enforce a compliance; and the jury find that this misapprehen- 
sion of the purchasers was induced by the conduct of the bank itself, 
through its authorized agent, the auctioneer. With what face could the 

bank come into this Court and call upon the purchasers for a spe- 
( 93 ) cific pcrforrnance, and how can these plair~tiffs, who can and do 

seek a specific performance only through or by virtue of this ques- 
tionable conduct of the bank, place themselves upon other and higher 
grounds? They must take the shade as wcll as the light of this singular 
conduct of the banli. They claim that the banli by this sale acquired 
rights which i t  holds as a trustee for them, and which they can enforce 
by this action; but i t  is too plain for argument that the equity of Adrian 
& Vollers against the enforcement of spccific performane? applies equally 
to the plaintiffs and the bank. A vendor of property who makes state- 
nients respecting the property is bound to make them free from all am- 
biguity, and the purchaser is not bound, upon the spur of the moment of 
sale. to take upon himself the pcril of ascertaining the truth or true mean- - 
ing of his statements. A definite representation upon a fact affecting the 
value of the subject of salz, if i t  be untrue, will entitle the purchaser to 
resist specific performance. Rerr  on Fraud and Mistake, 360; Lord 
Brooke v. Rovndfhwaiic, 5 Ha., 304; Stc~onrt  v. Alliston, 1 Mer., 26. 

3. I t  is, however, insistcd that the purchasers after they became fully 
appriscd of the true character of their purchas~ and their defenses to 
specific performance affirmed and ratified it by entering into possession 
and wcciving and collecting the rents and profits. The purchasers deny 
that they subsequently ratified thc purchase, and affirm that they always 
trcattd the sale as not binding upon them, but void. They admit that 
they did take possession of part of the premises by receiving and con- 
tracting to receivc rents. So far  from affirming the sale, the purchasers 
rxpressly refused to comply with its terms, and repudiated it, and in that 
the bank acquiesced. But Adrian & Vollers did not stand in  the relation 
of strangers to this property. I f  they had been strangers, there might 
have b e ~ n  some force in thc argument. Rut they were mortgagees, 
and as against these plaintiffs had a right to the possession and the 

rents and profits until their debt was satisfied. This right they 
( 94 ) had independent of any acquired under their alleged purchase. 
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Such a possession, rightful in itself, cannot be held to be an affirmance 
and ratification of the contract of purchase. Crawley v. Timberlake, 
37 N. C., 460. 

The specific execution of a contract in  equity is a matter not of abso- 
lute right in the party, but of sound discretion in the court; and an agree- 
ment to be carried into execution must be certain, fair, and just in all its 
parts. Leigh v. Crump, 36 N.  C., 299. I f  its strict performance under 
the circumstances would be harsh, inequitable, and oppressive, a court of 
equity will not decree such performance. The party calling for specific 
performance in every part of the transaction must be free from every 
imputation of fraud or deceit, and if the agreement is affected by mis- 
representation or tainted by deceit, i t  is incapable of being made the sub- 
ject of interference by a court of equity in order to compel its specific 
performance. The party who calls for specific performance must show 
that his conduct has been clear, honorable, and fair. Kerr on Fraud and 
Mistake, 388; Camnadap v. Shepard, 55 N. C., 224; Lloyd v. Wheatley, 
ibid., 267; Cox v. Middletom, 2 Drew., 220; 1 Story's Eq., secs. 736-70. 
Perhaps no more appropriate case for the refusal of the Court to compel 
specific performance could be presented than this, where the vendor, by 
duplicity and misapprehension, has induced the vendees to bid off a prop- 
erty to which no good title can be made, and to give a price approaching 
double the value of the interest he was authorized to sell. 

The equity against specific performance in the view we are now taking 
of the case is altogether independent of any question of the validity of 
the contract of sale, as not being in compliance with the statute of frauds. 

I n  conclusion, attention is called to what was said by the Court in 
Kornegay T. Spicer, 76 N. C., 95, and Mosby v. Hodge, 76 N.  C., 387. 
Here was a complication arising out of five mortgages, piled one 
upon another. To ascertain the debts, adjust the equities, and de- ( 95 ) 
clare the rights of the several parties were matters addresed pe- 
culiarly to the jurisdiction of a court of equity. All the parties being 
brought before the court,-a decree of foreclosure and sale of the entire 
property would have been made, a clean title executed to the purchaser, 
and the proceeds of the sale disbursed by the direction of the court , 

according to the rights of the several mortgagees. Such a course is gen- 
erally advisable, and in this case would have saved expensive and dis- 
agreeable litigation. 

PER CURIAM. No error. 

Cited: Albright v. Albright, 88 N. C., 242; Breaid v. Munger, ib., 
299; Gordon v. Collctt, 102 N.  C., 537; Fortescuc: v. Crawford, 105 N. C., 
32; M f g .  Co. v. Hendrkks ,  106 N. C., 493 ; Tz~ms ta l l  v. Cobb, 109 N. C., 
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326; Proctor v. FinZey, 119 N .  C., 539, 540; Hnll v. Misenheimer, 137 
N. C., 186; Dickerson v. Simmons, 141 S. C., 327; Brett zq. Davenport, 
I51 R. C., 5 9 ;  Brown ?;. Bobbs, 154 N. C., 549; Lace v. Harris, 156 
K. C., 91. 

C. J. GREEN v. THE NORTH CAROLINA RAILROAD COMPAh'Y. 

Statute of F~auds--Par07 Contract for t h e  Sale of '  Land. 

The requirements of the statute of frauds that a contract for the sale of land 
shall be in writing, etc., applies only to "the party to be charged there. 
with." Therefore, where the plaintiff and defendant entered into a parol 
contract whereby the plaintiff agreed that defendant might cut from his 
land a certain quantity of wood, for which the defendant was to execute 
to plaintiff a deed for  a certain tract of land: Held,  that the plaintiff 
could not recover in an action of assumpsit for the value of the wood 
taken by defendant, but was bound by the terms of the original contract, 
the defendant not seeking to avoid the same. 

APPEAL a t  January Special Term, 1877, of WAKE, from Scherzck, J. 
This action was brought to recover the value of a certain num- 

(96) ber of cords of wood alleged to have been delivered to defendant 
cumpany under a verbal contract, in which the plaintiff agreed 

that the defendant might cut off of his land, along and near the defend- 
ant's road, as many cords of wood as the defendant had cut off of a cer- 
tain tract of its own. The defendant agreed to take the wood and to 
convey to the plaintiff a tract of land in payment therefor. During the 
years of 1863-64, and before Xay, 1865, the defendant cut and hauled 
from the plaintiff's land about 2,200 cords, and in the fall of IS66 about 
200 cords more. The defendant promised to execute a dezd upon the de- 
mand of plaintiff, but no deed had been executed at the time this action 
was commenced. After verdict, and before judgment, however, the de- 
fendant filed in a court a deed conveying the land to the plaintiff in fee, 
and tendered a release to from all further execution of the con- 
tract on his, plaintiff's part. The following facts were found by the 
jury upon the issues submitted. 

1. The defendant took 2,200 cords of wood from the plaintiff's land in 
1863-64, and up to I May, 1865. 

2. The value of each cord was 50 cents. 
3. The plaintiff has recnived no pay for the wood. 
4. After 1 May, 1865, the defendant took 200 cords, valued at 50 cents 

per cord. 
82 
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GREEN v. R'. R. 

5. The defendant verbally agreed to sell to plaintiff the land in pay- 
ment of the wood, and to give him a deed for the same. 

6. The defendant neglected to execute the deed when demanded by 
plaintiff in 1872. 

On this verdict, the court held that the plaintiff was entitled to recover 
the value of the wood, and gave judgment accordingly. Appeal 
by defendant. (See same case, 73 N. C., 524.) (97) 

Bat t l e  dZ Afordecai for p l a i n t i f .  
J .  R. Batchelor  and W .  X. H.  S m i t h  for defendant .  

PEARSON, C. J. The plaintiff claims the value of 2,200 cords of wood, 
standing on the land, which he estimates at  50 cents per cord, making 
$1,100, cut and carried away by the defendant, as upon a common count 
in assumpsit " q u a n t u m  valebat." 

The defendant admits the taking of the 2,200 cords of wood, and avers 
that it was done under a contract that the wood was to be paid for by 
the deed of defendant to plaintiff for a certain other tract of land par- 
ticularly described, and avers that i t  has always been "ready, able, and 
willing'' to make the deed upon a compliance by the plaintiff with his 
part of the agrzement. To this the plaintiff makes replication as pro- 
vided for by C. C. P., sec. 127. 

The answer sets up a special contract, and it is settled that so long as 
it exists neither'party can resort to the commoh counts in  assumpsit. 
The question then is, What had put an end to this contract at the time 
the action was commenced? The defendant says he has received all or 
the greater part of the wood, and is ready to make a deed for the land if 
the plaintiff has complied with his part of the contract, and whenever 
the plaintiff executes the contract on his part, he is ready to make the 
deed. 

This alternative mode of pleading (which should neTTer be allowed) 
made it necessary to leave the issue to a jury. There is no distinct issue 
presenting the point. The nearest to it is '(Issue V," by which it is found 
that the defendant did agree verbally to sell the land described in pay- 
ment for the wood, and to give him a deed therefor, to which the jury 
respond " Y e s .  b y  consmt." 

The section (C. C. P., 127) relied on by plaintiff's counsel (98) 
allows the plaintiff to be considered as putting in "a direct denial," 
or a replication by confession and avoidance, "as the  case m a y  require" 
him. The case did not require a '(direct denial," for the psrol contract 
to pay for the wood by a tract of land is proved, and in fact is admittgd. 

As to the matter in avoidance, the plaintiff, by way of replication, 
Pays: "The contract being for land, is void under the statute." That is 
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true. The contract is void unless "signed by the party to be charged 
therewith." There is no attempt here to charge the plaintiff. He  is the 
actor in the matter, and as the defendant agrees and offers to comply 
with the contract, and does not seek to avoid it under the statute, the 
plaintiff cannot take shelter under i t  for the purpose of getting rid of 
the contract and holding the defendant liable for the value of the wood, 
as if there had been no agreement on his part to take the tract of land 
in  full payment. 

The parol contract was to exchange land for wood. The defendant ad- 
mits the contract, and is ready and willing to perform it. The plaintiff 
says he has performed his part of the contract, and seeks to repudiate it 
and recover the value of the wood, as if there had been no contract by 
which he was to be paid in  land and not in money, on the ground: 
1. That, so fa r  as he is concerned, the contract being to sell land, was 

void. Reply: the statute applies only to "the party to be charged there- 
with." See iVizell v. Burrzett, 49 X. C., 249. So, he cannot repudiate 
the contract, the defendant being willing to perform it. 

2. That the defendant had delayed for an unreasonable time to execute 
the deed. There was delay on both sides, but here is no doubt of the 
truth of the averment in the answer that defendant was ready and will- 
ing to make the deed when the plaintiff complied with his part of the 

contract, which was supplemented by an agreement that plaintiff 
(99) was to cut and haul the balance of the wood that had not been re- 

ceived by defendant. 
Witliout going into details, the merits of the case depend upon this: 

How has the plaintiff freed himself from the agreement to take the tract 
of land in  payment for the wood? Denial of the contract will not do, 
for the parol contract is proved and admitted. Plea of the statute of 
frauds will not do, for he is not the "party to be charged thereby." So 
the case is that of one who repudiates his contract, the validity of which 
is not disputed, and seeks to recover upon the common count. Unrea- 
sonable delay will not answer the plaintiff's purpose to get rid of the 
special contract, for he might at  any time, by complying with his part 
of the contract, have compelled the defendant to comply with his part. 
So there is no ground on which the plaintiff can '(cut loose" from the 
special contract and sue for the value of the cords of wood. 

Foust v. Shoffner, 62 N.  C., 242, settles the question, unless, as Mr. 
Battle contends, the adroit mode of pleading, by which no reference 
whatever is made to the verbal contract to take land in  payment for the 
wood can distinguish the cases. That contract is  relied upon by the 
defendant, and is still subsisting. His  Honor ought to have ruled that 
the plaintiff was not entitled to recover upon the common count, "quan- 
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tum valebat," as i t  was held in  Foust v. Shofnsr that he could not r e  
cover upon the common count for "money had and received," or on a 
bill in  equity filed in its stead. 

PER CURIAM. Venire de novo. 

Cited: Evans v. Williamson, 79 N.  C., 90 ; Davis v. Inscoe, 84 N .  C., 
401 ; Parker v. Allen, ib., 472 ; Welborn 1). Sechrist, 88 N.  C., 290 ; Wil- 
hie v. Womblo, 90 N.  C., 255; Neaves v. Mining Co., ib., 413; Magee v. 
Womble, 95 N.  C., 570; Lane v. Welch, 97 N.  C., 204; Thigpen v. Staton, 
104 N.  C., 42; Loughran v. Giles, 110 N.  C., 426; Imp. Co. v. Guthrie, 
116 N .  C., 384; Taylor v. Russell, 119 N.  C., 32; Hall v. Misenheimer, 
I37 N. C., 187; Lumber Co. v. Corey, 140 N, C., 469; Rogers v. Lumber 
Go., 154 N.  C., 111; Brown v. Hobbs, ib., 549, 551, 552; Henry v. Hil- 
Ziard, 155-N. C., 378; Plaster Co. v. Plaster Co., 156 N.  C., 456. 

H. T. CLAWSON v. W. 0 .  WOWE. 
(100) 

1. A defect In the name of a defendant in the summons is cured by the judg- 
ment by default rendered against him, under the provision of Rev. Code, 
ch. 3, sec. 5. 

2. Where such judgment is  taken before a justice of the peace and carried 
by appeal to the Superior Court, i t  i s  the duty of the court to make the 
proper amendment and proceed with the trial upon the merits. 

3. Where the defendant i n  such case took a n  appeal from the justice and 
failed for seven terms to make any motion to dismiss, he thereby waived 
the irregularity complained of. 

APPEAL from a justice's court, tried at  January Special Term, 1877, 
of WAKE, before Schmck, J. 

The title of the action in  the justice's court was "R. T. Clawson 
against W. 0. Wolfe and J. W. Watson," and on the face of the sum- 
mons was, "You are hereby commanded to summon J. 0. Wolfe," etc. 
When the case was called for trial (the fjrst time after it was docketed), 
the defendant moved upon the face of the papers to set aside the judg- 
ment rendered by the justice of the peace against him, and to dismiss 
the action, for the reason that i t  appeared affirmatively that no sum- 
mons issued to or was served on W. 0. Wolfe, the defendant, and that 
the return of the constable was defective. 

The plaintiff resisted the motion, and offered to prove by the constable 
that i t  was served on this defendant, and asked that the return be 
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amended; and, further, that the defendant had waived all irregularity 
in  the proceeding by giving the justice notice of appeal, after judgment 
upon the alleged defective summons had been rendered and execution 

issued thereon. His  Honor being of opinion with the defendant, 
(101) gave judgment accordingly, and the plaintiff appealed. 

E. G. Haywood and George H .  Snow for plainti@. 
Busbee & Bushee for defenclant. 

BYKUN, J. There is error. I t  is provided i n  Rev. Code, ch. 3, sets. 

5, 6, that where a judgment shall have been rendered in  any case upon 
default, nil dicit, etc., it shall not be reversed, impaired, or in any man- 
ner affected for any defects in the process or pleadings, to wit, for any 
mistake in the name of any party or person etc., where the cor r~c t  name 
shall have been once rightly alleged in any part of the pleadings or pro- 
ceedings; and that such omissions, defects, and variances, not being 
against the right and justice of the matter of the suit, and not altering 
the issue between the parties on the trial., shall be supplied and amended 
by the court where the judgment shall be given, or by the court in which 
the judgment shall be removed by appeal. This statute covers this case. 
The name of the defendant was correctly set forth in the title of the 
summons, and in the declaration, which was upon a note signed by the 
defendant, and which he does not deny. The only defect is contained in 
the body of the summons, where he is named J. 0. Wolfe, when i t  should 
have been W. 0. Wolfe. We think it sufficiently appears, without the 
aid of the proposed affidavit, that W. 0. Wolfe was actually senred with 
process, and was not in the slightest degree misled. The officer returns 
upon the process that i t  wns "served," and the defendant does not deny 
that it was served upon him, but, we think, by fair inference, admits it 
when, in his notice of appeal and as one of the grounds of it, he says 
"that judgment was rendered without any service of proper summons 

upon the defendant W. 0. Wolfe." I f  no summons had been 
(102) served upon him, i t  was incorrect to insert the word "proper," 

which, having been inserted, must have its proper effect. 
The title of the summons was against the defendant by his proper 

name, the declaration of the cauae of action was against him by his 
proper name, the judgment also correctly set forth his name, and finally 
the summons was served upon him, containing such a description of the 
cause of action that he could not have been reasonably misled by what 
he must have known was a clerical mistake as to a single letter. I t  was, 
therefore, the duty of the court, under the provisions of the Rev. Code 
before cited, and C. C. P., secs. 128, 135, to make the amendment and 
proceed with the trial. Gibbs v. Fuller, 66 N .  C., 116. We place our 
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decision upon the proper construction of our statutes, and therefore we 
do not consider the English authorities cited by the defendant's counsel 
as applicable. 

We are also of opinion that W. 0. Wolfe, having admitted himself to 
be the defendant of praying an appeal and defending the action for 
seven terms of the court, without having specified the grounds of his 
motion to set aside the judgment and dismiss the action, or moved in the 
matter, thereby waived the irregularity complained of. 

PER CURIAX. Venire d.3 novo. 

Cited: Patterson v. Walton, 119 N. C., 501. 

W. R. PERRY v. J. D. WHITAKER. 

Practice-Appeal-Writ of Recordari. 

No appeal lies from the refusal of the court below to grant a motion to dis- 
miss a petition for writ of recordari. An appeal lies from the order of 
the court either granting or refusing to grant such writ. 

YETITION for a writ of recordn~i, heard at  Spring Term, 1877, (103) 
of WAKE, before Buxton, J. 

I n  an action heretofore had before a justicc of the peace, in which 
J. D. Whitaker was plaintiff and G. W. Perry and W. R. Perry were 
defendants, a judgment was rendered for plaintiff on 21 December, 
1875. The plaintiff says in his petition that he has a good defense to 
the notcs upon which said judgment was rendered. The defendant 
moved to dismiss the petition. His  Honor overruled the motion, and 
ordered the defendant to answer. The defendant accordingly filed an 
answer, and also appealed from the judgment of the court in refusing 
to dismiss the petition. 

A .  M .  Lewis mnd J .  H.  Fleming for plaintif. 
Walter Clark for defendant. 

RYNUM, J .  This is a petition for a writ of certiorari. An appeal 
lies from an order of the judge either granting or refusing to grant the 
writ, hut no appeal lies where the judge has done neither the one nor 
the other, which is our case. When the plaintiff filed his petition, the 
defendant moved to dismiss it, and upon the refusal of the judge to dis- 
miss, he appealed to this Court. A refusal to dismiss at that stage of 
the case was by no means the same as or equivalent to granting the writ. 
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Before final action, the judge desired, and i t  was his duty, to ascertain 
the facts; hence he ordered the defendant to answer the allegations of 
the petition. The defendant did answer, notwithstanding his appeal, 
denying many of the allegations of the petition, and thus raising ques- 
tions of fact for  the decision of the conrt. Rut without awaiting the 
finding of the judge upon these issues, or any judgment granting or 
refusiilg the writ, and without predicating any motion upon the petition 
and answer, the defcndailt prosecuted and relied upon his previous 

appeal. The appeal was precipitate and from no appealable 
(104) order or  judgment. Whether a writ of recordari ought to have 

been issued depends upon the fact,s. No facts arc found by his 
Honor, and we cannot, therefore, see whethcr he ought or ought not to 
have issued the writ. But owing to the hasty appeal, his Honor was 
prevented from (lither finding the facts or giving a judgmcnt granting 
or refusing the recordari. Collins v. Collins, 65 N. C., 135; CardwelL 
v. Cardwell, 64 N.  C., 621. 

I f  the case was propcrly before us, and i t  were allowable to us to ascer- 
tain the facts from the pleadings as now presented, we should say with- 
out hesitation that there is no case made out entitling the plaintiff to 
the writ. But for the reasons we have given, there is nothing before us 
to act on, and the appral must be dismissed and the case 

PER CURIAM. Remanded. 

Cited: Merrell v. McHone, 126 N. C., 629; Hunter v. R. R., 161 
N. C., 505. 

(105) 
HENRY C. WALL AND THOMAS C. LEAK, EXECTJTOBS, ET ALS. V. 

HENRY FAIRLEY ET ALS. 

Partins-Pmctice-Ptirrl~a~cer at Ewcut ion  Sale-Bunkruptcy- 
Rtnl  Property. 

I. The personal representative of a deceased person is a necessary party to 
an action by creditors against the heirs a t  law to subject land to the pay- 
ment of a debt, when the alleged debt is dcnied. 

2. Where the plaintiffs obtained a judgment against the ancestor of defend- 
ants and purchased land at execution sale in which he had no l e ~ a l  or 
equitable estate (which land such ancestor had procured to be conveyed 
to his children before said judgment was obtained, he then Win? insol- 
vent and paying the purchase money): Held, that  the purchasers ac- 
quired no estate in  the land and that the judgment was satisfied to the 
amount of their bid: Held further, that  the plaintiffs, under Bat. Rev., 
ch. 44, see. 26, had a cause of action against the ancestor for a failure of 
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his title: Held further, that the subsequen-t discharge in bankruptcy of 
the ancestor extinguished such cause of action as well as the original 
judgment. 

3. In such case the failure of the assignee in bankruptcy to institute pro- 
ceedings to subject the land to the payment of the judgment debt does 
not entitle the plaintiffs to relief in this Court. 

4. Although the words "real property" include equitable as well as legal 
estates, they cannot be construed to cover land in which the defendant 
never had any estate or right, and as to which his creditors had only a 
right in equity to follow a personal fund which had been converted into 
the land as a gift to his children and in fraud of his creditors. 

APPEAL at Spring Term, 1877, of RICIXMON~, from i l fc l ioy,  J .  
The plaintiffs are John C. Gay and the executors of Mia1 Wall, de- 

ceased. 
The defendants are the heirs at law of John Fairley, deceased. His  

administrator was not made a party defendant. 
The plaintiffs ask that the defendants be declared trustees, (106) 

and that certain lands be sold under the direction of the court and 
the proceeds be applied to the satisfaction of the debts of John Fairley, 
deceased. 

The facts stated by Mr.  Justice Rodman are deemed sufficient. See 
also same case 73 N. C., 464. 

Upon issues submitted, and under the instructions of the court below, 
the jury rendered a verdict in favor of the defendants. Judgment. Ap- 
peal by plaintiffs 

N o  co?cmel for plnint i fs .  
J o h n  D. #haw and P. l&fcN&ill for de fe f idmts .  

RODMAN, J. 1. The defendants object to any recovery by the plain- 
tiffs because the debts which they allege against John Fairley are denied, 
and his administrator is not a party. 

When this case was last before us on a demurrer to the amended com- 
plaint (73 N. C., 464), the fact that the administrator was not a party 
was assigned as one cause of demurrer. We thought then that, inasmuch 
as the debts to plaintiffs were admitted by demurrers, there was no neces- 
sity that the administrator should be a party, as the only object of mak- 
ing him a party was to establish the debts. The opinion of the Court 
was delivered by me, and it did not then occur to me, as has been pointed 
out in the argument on the present trial, that although the admission 
was conclusive upon the defendants for the purposes of that trial, i t  
would not bind the administrator if the defendants should sue him for 
an account in the probate conrt. Whether our opinion on that point 
was right o r  wrong, as the case was then presented, i t  not now mate- 
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rial to consider. I t  was confined to the particular circumstances of the 
case as i t  was then presented to us, and we never meant to say that the 

administrator would not be a necessary party if the alleged debts 
(107) to the plaintiff were denied. 

As the case is now presented, we think that the administrator 
of Joh; Pairley is a necessary party to any determination that the intes- 
tate owed the debts alleged in the complaint. 

2. A decision confined to this point would merely remand the case to 
be tried over again, and as we think the other grounds of defense are 
with the defendants, it would be mere.procrastination to put our judg- 
ment on the former point alone. I n  November, 1869, Wall and Leak, 
executors, recovered judgment against John Fairley for $357, with 
interest and costs, and at the same term Gay recovered judgment for 
$863.78, etc. 

Executions on these judgments mere levied on a piece of land which 
one Shortridge, for a co~zsideration paid to him by John Fairley, who 
mas then insolvent, had, before the recovery of the judgments, conveyed 
to Margaret McEachin and Henry Fairley, children of said John. The 
land, or rather the estate of John Fairley in the land, was bought 
by the plaintiffs for $1,000, which, being applied pro rata to the judg- 
ments, left a residue unpaid on each. 

A.s John Fairley never had any estate, legal or equitable, in  the land, 
the levy and sale were wholly void, i n  that the purchasers acquired no 
estate in the land purchased, and no lien upon i t  for their debts. Rhem 
v.  TI^. 35 N .  C., 57; Prost o. Reynolds, 39 N.  C., 494. Their judg- 
ments were satisfied to the amount of their respective shares of the 
money bid. Halcombe v. Loudermilk, 48 N. C., 491; MurreZZ v. Rob- 
erts, 33 K. C., 424; Frost v. Reynolds, 39 N .  C., 494. And although, by 
virtue of Bat. Rev., ch. 44, sec. 26, t6e purchasers were entitled to re- 
cover of John Fairley by reason of the failure of his title to the prop- 
erty, the sums paid by them on the purchase, yet the debt to them was 

in the nature of a debt by assumpsit, and was barred by the stat- 
(108) ute of limitations after three years from the accural of the right 

of action. Laz~ls v. Thompson, 49 N.  C., 104. 
We do not propose, however, to consider the effect of the statute of 

limitations as a defense in this case. 
On 17 November, 1870, John Fairley was adjudicated a bankrupt. 

On 3 February, 1871, he formally assigned all his property to an 
assignee. On 24 March, 1871, he received his final discharge. At that 
date, among the debts which he owed were the $1,000 to plaintiffs as 
aforesaid and the unpaid residue of their several judgments. 

No reason is given to us why all these debcs were not discharged, and 
we think they were. I n  that case the plaintiffs were not creditors of 



N. C.] JUNE TERM, 1577. 

John Fairley in 3873, mhen the amended complaint was filed, and their 
whole case falls to the ground. The debts to plaintiffs were provable in 
the bankrupt court. Their right to subject the land described in  the 
corxplaiilt was n ~ t  destroyed mhen John Eairlcy went into bankruptcy, 
and they, as creditors, might have exercised that right through his 
assignee, and, if necessary, might, by application to the court, have com- 
pelled him to assert it. That they did not do so, and that the assignee 
has permitted the statute of limitations to bar his claim (if he has done 
so, as we assume thpt he has), is no argument why this Court can aid the 
plaintiffs. I f  the debt were a fiduciary one, or if the plaintiffs had 
acqujl-ed any estate in the land which gave them a lien, the case might 
be differcat. But n7e have seen that they have not. The debts to them 
stand on no different footing from the other debts of the bankrupt, and 
mere ~xtingxished by his discharge. In  fact, i t  cannot be material 
whether the judgments were extinguished in part by the sale of the sup- 
poskd estate of John Fairley or not. Because, even if equity would keep 
them ali\ e for the benefit of the purchasers, and would substitute them 
to the rights of the judgment plaintiffs, as i t  might perhaps be contended 
under Xcotf v. Dunn, 21 N.  C., 425, that i t  would, still by the 
discharge of the defendant as a bankrupt, the judgment debts (109) 
h a ~ e  been discharged. 

Such me consider to be the law without reference to the Code of Pro- 
cedure. And me think that has made no change. By section 254, docketed 
judgments are a lien on the real property of the defendant which he had 
at  the time of the docketing, etc. 

I t  has been held that the words "real property" include equitable as 
well as legal estates of the defendant, ~ l though  they are such as cannot 
be sold under execution or without a resort to the extraordinary remedies 
of the courts. AIcKeithnn v. Walker, 66 N.  C., 95. 

Rut these words cannot be construed to cover land in  which the de- 
fendant never had any estate or right, and as to which his creditors haae 
only a right in equity to follow a personal fund, which has been con- 
verted into the land as a gift to his children and in fraud of them. 
PER CURIAX. No error. 

Cited: Crews a. Bank, post, 113; n i x o n  v. Dixon, 81 N.  C., 327; 
Greer v. Cagle, 84 N .  C., 398; S. c., 87 N. C., 379 ; Thurber v. 
LaRopue, 105 K. C., 320 ; Quthric a. Bacon, 107 N. C., 339 ; Johnson v. 
GoocF,, 114 N.  C., 69;;  Wilmington v. Cronly, 122 N. C., 388; Clifton 
v. Owens, 170 N.  C., 613. 
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(110) 
*A. J. CREWS v. T H E  FIRST NATIONAL BANK O F  CHARLOTTE. 

1. A sheriff's deed is not rendered void at law by the fraudulent combination 
of the plaintiff and defendant in the execution, by which bidding was 
surpressed at the execution sale and the former enabled to purchase the 
land at an undervalue. Therefore, when in such case a purchaser of the 
land at a sale under a subsequent execution brought an action to have 
the first purchase declared void and to recover the possession of the 
land: Held, that he was not entitled to recover. 

2. In such case the subsequent purchaser must seek relief in the equitable 
jurisdiction of the court. 

3. In such case it is suggested by the court that a proper settlement of the 
controversy would be for the land to be sold with a clear title so as to 
bring a full price and the proceeds divided among the judgment creditors 
according to their legal priorities. 

ACTION to recover possession of land, tried at Spring Term, 1877, of 
BURKE, before Furches, J. 

This action was commenced in Cleveland County, and removed to 
Lincoln, thence to Burke. X sufficient statement of the case is set out by 
Mr. Justice Rodman in delivering the opinion of this Court. There was 
judgment for the defendant, and the plaintiff appealed. 

(111) J .  F. Hoke for plaintiff. 
Battle & Mordecai, Shipp & Bailey, and G. N .  Folk for de- 

fendant. 

RODA~AN, J. The general facts of this case may be briefly stated : 
1. On 7 December, 1869, the plaintiff purchased the land sued for at  

a sale by the sheriff of Cleveland, under executions upon judgments 
against D. & C. Froneberger, partners, docketed in  that county on 2 No- 
vember, 1869. The plaintiff also purchased the same land a t  a sale 
made by the United States marshal under an execution issued upon a 
judgment recovered against D. Froneberger, one of the partners of the 
firm of D. & C. Froneberger, for a partnership debt. The judgment was 
recovered on 30 November, 1868. 

The purchase under this judgment need not be further noticed, as 
besides being liable to the objection that i t  was against one of the part- 
ners, it stands upon the same footing in other respects with the purchase 
at  the sheriff's sale. 

*BYNUM, J., having been of counsel in the court below, did not sit on the 
hearing of this case. 
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I t  is not disputed that as against the defendants in the execution, the 
plaintiff acquired a title to the land; and in the absence of any defense, 
he is entitled to recover. For  this purpose, the purchase at  the sheriff's 
sale will suffice. 

2. The defense is that the defendant purchased at  a sale made by the 
sheriff on 6 September, 1869, on judgments against the firm, docketed in , 
Cleveland before the date of the judgment in the Circuit Court of the 
United States (30 Kovember, 1868), which was also before the docketing 
of any of the judgments under which the plaintiff purchased. If the 
case stopped here, the defense would be complete. 

3. The reply, however, is that a t  the sale of 6 September, 1869, at 
which the defendant purchased it, by its agent, in combination with the 
defendant in the execution, D. Froneberger fraudulently suppressed 
competition; and the jury find that i t  did, and that by reason of such 
suppression of biddings it bought the land, worth $40,000, for $12,500. 

4. Upon this finding, the plaintiff contends that the purchase 
by the defendant was absolutely void, at  least as to the creditors (112) 
of D. & C. Froneberger, and that he (the plaintiff) acquired by 
his purchase on 7 December, 1869, all the estate of the defendants in the 
execution, and that he is consequently entitled to judgment for the land 
claimed in this action. 

The judge refused to give that judgment, and on the plaintiff declin- 
ing to ask for any other, gave judgment against him, from which he 
appealed. 

The only question before us at  present is, Was the sale at  which the 
defendant purchased void? or did the deed of the sheriff pass the legal 
estate, subject to any equities which may exist between the parties? 
I f  the deed is void and may be collaterally impeached, the plaintiff is 
entitled to the judgment he demands; otherwise, he is not entitled to 
recover in this action in its present form, although he may be entitled 
to have the sale vacated. Hill v. Whitfield, 48 N.  C., 120, decides that 
the sheriff's deed to defendant conveyed the legal estate; and such seems 
to have been assumed as the law in Rich v. Marsh, 39 N. C., 396, and 
in several other cases of a similar character. The reason is plain. I f  
the sale has been made by the officer with the forms prescribed by law, 
the title passes by more force of law, and only a court of equity or a 
court of law exercising its equitable jurisdiction can avoid it. At the 
utmost, the sale was only voidable at the instance of a party injured. 
Spencer v. Champion, 13 Conn., 11;  EstilZ v. Miller, 3 Bibb., 177; 4 
Cowen, 717. I n  many cases i t  would work an obvious injustice to de- 
clare the sale void because the purchaser had stifled competition and 
obtained the property for less than its value. What he paid has gone 
to the payment of the debts of the defendant, the executions on which 
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were a lien upon the land, and if the sale is set aside at all, it should be 
set aside altogether, and the purchaser put in the condition in 

(113) which he was before or be subrogated to the place of the cred- 
itors pro tanto. 

I n  the present case the purchaser mas the execution creditor to a 
larger amount than the price at  which he purchased, and his judgments 
had a priority of lien ox-er all others. I f  the sale to him xms made coid,  
he could still take out execution at least for the excess of his judgments 
over his bid, and sell the land again ( I ia lybur ton ,  v. Greenlee, '72 N. C., 
316) ; and perhaps he might for the whole original aniount disregarding 
the supposed payment. I know of no authority to the contrary. The 
cases which hold that the price at  which an execution creditor bids off 
land to which the debtor has no title, nevertheless pays off his judgment, 
do not apply and do not seem to rest on the same principle. Wall 2% 

F a i d e y ,  ante,  105. We are not called on, however, to decide this, as in 
our opinion the sale was not void. 

I t  is argued, however, that the defkndant has been guilty of a fraud, 
and that he ought to be punished by denying him any title to the land, 
and a t  the same time holding his judgments satisfied to the amount of 
his bid, or perhaps altogether forfeited. The effect of this viould be to 
impose a heavy penalty 011 the defendant for an act xi-hich is not made 
penal or criminal by any law, and for which lie has not been directly 
tried, and to give i t  to the plaintiff by removing the sum as an encuni- 
brance from the land. We do not see by mhat authority a court can 
impose the penalty, or on what principle of equity the plaintiff can 
claim it. H e  acquired the estate which the defendant in execution had 
in the land at  the time of the sale, subject to all equities and to all prior 
liens. The price which he gasTe may have been merely nominal, as upon 
the sale of a doitbtful title, but whatever it was, the amount is not ma- 
terial. I t  cannot, in any case, entitle him to the land except subject t~ 
prior liens. 

The argument mistakes altogether the functions of courts in ciail 
actions. Courts of law sonietimes hold transactions roid, but 

(114) that is only because the law says thev shall be x~oid; and there 
is no idea of punishing any party. Courts of equity do not un- 

dertake to punish fraud, but only to prevent or correct it. They will 
not take from one party what is justly his, because he has nttelnpted to 
take by fraud what is not his. Xuch less d l  they take from him mhat 
is justly his, to give it to another who has no equitable claim to it, and 
who has lost nothing by the fraud. 

On this principle, an example is found in cases of usury where a 
party conies into a court of equity to be relieved against it. S t   la^^, the 
usurious security was void because the statute positiaely said so. But 



N. C.] JUNE TERM, 1877: 

a court of equity does not say to the usurious creditor, You have rio- 
lated the law; you have oppressed the needy, and we will punish you 
by forfeiting your real loan; but it says to him, You shall receive what 
is lawfully yours, and no more. On the .same principle i t  relieves 
against penalties. I t  has no feeling of sympathy or hostility with any 
one, but i t  distributes equity with an even hand to all, and leaves pun- 
ishment to the criminal courts. Similar views are expressed in Xc- 
Credie v. Buston, 31 Mich., 383. The plaintiff claims a? a purchaser 
merely, not as a creditor. How has he been injured by the fraud? If 
there had been no fraud at the sale, the defendant's title would have 
been good and the plaintiff's nothing. The fraud was upon the cred- 
itors who had rights to the excess of the value of the property over the 
prior liens which might exist after a fair sale, and for their benefit the 
sale will be vacated on application. The plaintiff is not seeking to avoid 
a damage to him by the fraud, but to gain something by reason of the 
fraud. 

I n  the present condition of the case, we have no right to decide what 
judgment the plaintiff might be entitled to in an action for equitable 
relief as a creditor. 

We may, however, without impropriety, suggest to the parties, as a 
plan of compromise apparently fair, that the land he sold with a 
clear title so as to bring a full price, and the proceeds divided (115) 
among the judgment creditors according to their legal priorities. 

PER CURIAM. Affirmed. 

Cited: Skinner v. Warren, 81 N.  C., 376; Young c Greenlee, 82 
N.  C., 347; S. c., 85 N .  C., 594; Black v. Justice, 86 N.  C., 513; Albright 
v. Albright, 88 K. C., 243; Cu~rie v. Clark, 90 N. C., 362; Woodley 
v. Hnssell, 94 N.  C., 161; Wilmington v. Cronly, 122 N.  C., 388. 

W. H. SHIELDS, ADMIXISTRATOR, V. MEDORA B. HARRISON ET ALS. 

Practice-Sate Under Decree of Court-Purchase-Notice. 

1. Where a sale of land was made pursuant to a regular decree of a court 
directing a sale subject to the widow's dower, and at the time of the sale . 
the auctioneer announced the terms of the sale in conformity to such 
decree: Held, that a purchaser is affected with notice and cannot be 
heard to deny his knowledge that the land was sold subject to dower. 
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2. In such case, where the auctioneer also announced that certain back taxes 
due on the land were to be paid by the purchaser, it is a part of the con- 
tract betwen vendor and vendee, and the land is sold subject to the en- 
cumbrances if any there be. 

3. An allegation on the part of the vendee in such case that the boundaries 
of the land cannot be furnished with any accuracy, may be ground for 
ordering a survey to locate and identify the land, but not for setting 
aside the sale. 

MOTION to set aside a sale under a judgment, heard at Fall Term, 
1876, of HALIFAX, before Watts, J .  

The plaintiff, as administrator d. b. n. of John H. Harrison, sold 
certain lands of his intestate for assets to pay debts, and the defendant 
B. F. 3foore, Esq., becanie the purchaser, who afterwards moved the 
court of probate for an order relieving him from his bid and to set 
aside the sale, for the reason, as stated in his affidavit, that he labored 

under the belief that the-widow's dower in the land m7as sold with 
. (116)  i t  by her consent, and was not aware that the land was encum- 

I bered by any lien for taxes. 
1 The plaintiff's counter-affidavit was to the effect that public procla- 
I mation mas made at  the courthouse door on the day of sale, after said 

land was offered, and before it was bid off, that it Tias subject to a por- 
tion of the widow's dower and certain unpaid taxes. 

The motion was refused by the probate court, nd on appeal the Su- 
perior Court affirmed the judgment, and the defendant Moore appealed. 

Thomas N. Hill for plaintif. 
John Gatling for defendant. 

BYNVM, J. Where a sale of land has been made under and pursuant 
to a decree of a court of record, regularly made, directing that it shall 
be sold subject to the widow's dower, which had been theretofore duly 
allotted by metes and bounds, and where at the sale, and after the prop- 
erty had been put up for sale, but before the bidding had commenced the 
terms of sale were publicly announced in comformity with the decree, 
and that the land would be sold subject to the dower, the purchaser at 
such sale stands affected with notice, and cannot be heard to denv his 
knowledge that the lands were sold subject to the dower of the widow. 
Public policy requires a strict adherence to this rule of constructive 
notice. I t  could not be otherwise without the greatest embarrassment 
and uncertainty in the results of all public sales and dispositions of 
property. The sale was made on 8 November, 1875, and by its terms 
the last and highest bidder became the purchaser. Mr. Moore became 
the last and highest bidder, and i t  is not denied by him that the land 
was knocked down to him by the auctioneer. H e  therefore became 
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the purchaser, and evidently considered himself such; for on 11 January 
following, and before any steps had been taken by the vendor 

' 

to force a compliance with the terms of sale, he filed an affidavit (117) 
before the court which made the decree of sale, asking that he 
be relieved from his bid and the sale be set aside, upon the ground of his 
not knowing that the land had been sold subject to the dower. The 
administrator making the sale in like manner considered and accepted 
Mr. Moore as the purchaser, for he so swears in his counter-affidavit, 
and that he delayed filing his report of the sale sooner only because the 
purchaser had failed to comply with the terms of sale, and that when 
it became evident that Mr. Moore had declined to comply, he made his 
report and demanded a compliance with the terms of purchase. 

After the court of probate had refused to set aside the sale and the 
case had gone up to the Superior Court by appeal, Mr. Moore there 
alleged other additional grounds for setting aside the brd, to wit, that he 
believed, upon inquiry made by him, that the boundaries of neither the 
dower interest nor the tract purchased could be furnished with any 
accuracy, general or special, and also that the plaintiff had no power to 
sell the premises subject to any other claims except the dower of the 
widow. 

We think that the counter-affidavit of the plaintiff sufficiently repels 
these allegations, if they were serious enough to affect the validity of 
the sale, for he avers therein that the dower was assigned by metes and 
bounds ascertained by actual survey, and, as to the other land, that the 
tract has natural boundariees on several of its sides, and that the other 
lines are easily ascertainable. Such allegations might be ground for 
ordering a survey, but not for setting aside the sale without thus attempt- 
ing to locate and identify the lands sold. Nor do we see any sufficient 
reason for abating the price bid by deducting the amount of the back 
taxes due upon the land purchased. I t  was announced as a part of the 
terms of sale that these 'taxes should be paid by the purchaser, 
and therefore it was part of the contract between the vendor and (118) 
vendee that the latter should pay them, and the lands were sold 
subject to that encumbrance. There seems to have been no personal 
estate out of which these taxes could .have been paid. They constituted 
a lien upon the land, and could be realized out of i t  only. I t  was, there- 
fore, fit and proper to sell with that stipulation, and the purchaser hav- 
ing been notified of the existence of the unpaid taxes, and that he was 
to pay them in order that he might regulate his bidding according to 
that fact, has no just cause of complaint when he is now called upon to 
comply with his contract in respect to the purchase of the land and the 
payment of the taxes due thereon. Whether these arrears of taxes are 
now a lien upon the land, or can be collected out of the purchaser, are 
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questions between the tax collector and the purchaser. The contract of 
sale only relieves the vendor by interposing the vendee between him and 
the sheriff. No sufficient foundation has been laid to warrant a refer- 
ence as to the title. 

PER O URIAM. Affirmed. 

J .  W .  B A X T E R  v. T .  F. B A X T E R .  

Practice-Injunctio~Persoml Property Exemption. 

The title to personal property cannot be tried by injunction. Therefore, 
where a sheriff levied upon certain personal property, which had been 
allotted to the defendant in the execution as his personal property exemp- 
tion and remained in his possession, and was restrained by injunction 
from selling the same: Held, to be error. 

(119) INJUNCTION, heard at  Fall  Term, 1875, of CURRITUCK, before 
Eure, J .  

The defendant, as sheriff of Currituck County, levied on certain arti- 
cles of personal property belonging to the plaintiff. Thereupon the 
plaintiff applied for and obtained an order restraining the sheriff from 
selling the same, on the ground that said articles had already been 
assigned to him as his personal property exemption, and that they were 
not present or in view of the sheriff at the time of the alleged levy. 

From said order the defendant appealed. 

I Gillium & Pruden for plaintif. 
W .  N .  H.  Xmifh for defendant. 

FAIRCLOTH, J. This action was brought to restrain the defendant, 
T. F. Baxter, sheriff, from selling under an execution certain personal 
property which had been assigned to the plaintiff, J. W. Baxter, as his 
personal property exemption which is still in his possession. The argu- 
ment before us referred to the sufficiency of certain levies made bv the 
sheriff, and to the effect of an order made in the bankrupt court. We 
do not enter into these questions, as we are of opinion that the plaintiff 
has no cause of action, and therefore cannot maintain it on the ground 
that his possession of said property has not been disturbed by the de- 
fendants. 

Should they seize it, as i t  is alleged they threatened to do, the plaintiffs 
may continue their possession under C. C. P., sec. 177 (subsec. 4), and 
t ry  the title regularly. and not by injunction. 
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The practice of trying title to personal property by injunction has 
not been adopted in  this State. 

PER CURIAM. Reversed and action dismissed. 

Ci ted:  Holder v. M f g .  Co., 135 N.  C., 391; Y o u n t  v. Xetzer, 155 
N. C., 217. 

SUSAN W. GRAHAM ET ALS. v. JAMES T. TATE, EXEOUTOR. 
(120) 

Practice-Nonsuit-Estates of Deceased Persons-Proceeding 
by  Creditors. 

1. The entry of a verdict against a plaintiff who is not present either in per- 
son or by attorney is irregular and contrary to the course of the court. 

2. A plaintiff at any time before verdict is entitled to submit to a nonsuit. 
Therefore, when a plaintiff institutes an action and absents himself at 
the trial term, the proper course is for the court to direct a nonsuit to be 
entered against him. 

3. In a proceeding by creditors against a decedent's estate under Battle's Re- 
visal, ch. 45, secs. 73 et seq., each complaint of the several creditors con- 

' stitutes a distinct proceeding, to be proceeded in separately. 
Observations by PEARSON, C. J., upon the statute. 

MOTION to set aside and vacate a verdict and judgment, heard at  
Spring Term, 1877, of Rowax, before X e r r ,  J. 

This was a special proceeding, commenced in  the probate court of 
Cxaston County by the plaintiffs as executors of William A. Graham, 
deceased, and Mildred C. Cameron, in  behalf of themselves and all other 
creditors, against the defendant, as executor of Thomas R. Tate, de- 
ceased. to compel an accou~t  of his administration and payment of the 
debts alleged to be due to plaintiffs. The debts were disputed; and upon 
jssue joined, the case was transferred to Gaston Superior Court; and 
upon affidavit of the defendant, it was removed to Rowan, and tried at  
Fall Term, 1876, before Cloud, J. The defendant's testator, Thomas R. 
Tate, and Thomas W. Dewey (now deceased) were partners in a general 
banking business, known as the Bank of Necklenburg. E. A. Osborne, 
the assignee in bankruptcy of said bank, was permitted to be made a 
party plaintiff, andefiled his complaint demanding of defendant 
the payment of a large sum of money; and the defendant also (121) 
denied this debt. Upon issues submitted at  Fall Term, 1876, of 
said court, the jury found that the testator of defendant was indebted 
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to the executors of William A. Graham $5,000, and to Mildred C. Cam- 
aron $14,000, and that he was not indebted to said Osborne, and Cloud, 
J., directed the same to be certified to the Superior Court of Gaston, and 
adjudged that the defendant recover costs of the plaintiff Osborne. 

Subsequently, Osbome filed an affidavit setting forth that he had 
abandoned the prosecution of this action, and had instituted an action 
in the Federal court against the defendant; that he never authorized 
the names of his attorneys to be entered of record in this or any other 
case in said Superior Court; that he attended said Superior Court only 
as a witness in the case of Gmham v. Tuta, a ~ d  in obedience to a sum- 
mons as such; that he was not informed of the verdict and judgment 
against him until two or three months after said term, and that the same 
was an utter surprise to him. H e  further more that his name did not 
appear as a plaintiff of record by himself or by attorney, but only in the 
issues which were submitted to the jury. Upon this affidarit, he moved 
the court to set aside and vacate said verdict and judgment upon the 
grounds- 

1. That said verdict and judgment were taken in  surprise of said 
assignee, and by his mistake arid excusable neglect. 

2. That they were rendered irregularly and against the course and 
practice of the court. 

Counter&3davits were filed by the defendant, controverting some o,f 
the st:itementq made by Osborne. Thereupou, his Honor, after argu- 
ment of counsel, found the following facts: 

1. That the certified transcript from Gaston Superior Court, and the 
entries upon the dockets of this court, are the only proper records in 
this case. 

2. That the action in which Osborne, aspignee, etc., is plaintiff, and 
Tate, executor, defendant, has never been regularly removed to 

(122) this court, and no such action is here. 
3. That Osborne had no notice of the pendency of such action, 

or that issues had been submitted; nor did he appear in person or by 
attorney; nor did he have notice that said verdict and judgment had 
been rendered until some two months afterwards. 

4. That no separate action in  which said Osborne and Tate were par- 
ties was ever docketed in Gaston Surserior Court or in this court. 

5 .  That only jury was impaneled in the special proceeding or 
action in which Qrahnm or Cameron were plaintiffs and Tate defendant. 

6. Thkt no evidence was submitted to the jury upon the issues in the 
alleged trial of the case of Osborne and Tate. 

7. That in the answer filed in  the Federal court by the defendant to 
the bill in  equity of Osborne the pendency of this action in  Rowan was 
relied upsn as a defense. 
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Whereupon, his Honor held that said verdict and judgment were not 
rendered according to {he course and practice of the court, so far  as they 
relate to the case of Osborne and Tate, and that if Osborne was guilty 
of neglect, it was excusable. Motion to set aside and vacate verdict and 
judgment allowed, and, the defendant appealed. 

Jones & Johnston, Dozvd & Walker, J .  E. Brown, and Walter (123) 
Clark for plaintiffs. 

Shipp & Bailey, J .  M. McCorkle, Dillnrd & Cfilrner, and J. W .  Him. 
dale for defendant. 

PEARSON, C. J. I t  is irregular and against the course of the court to 
enter a verdict unless the plaintiff be present either in  person or by his 
attorney. This proposition is fully established by the authorities cited 
by Mr. Jones, and is recognized in all the books as a general rule to 
which very few exceptions are made. So that a plaintiff can at any time 
before verdict withdraw his suit, or, as i t  is termed, "take a nonsuit," by 
absenting himself at the trial term. I f  he does so, and fails to answer 
when called, by himself or by his attorney, the court directs a nonsuit to 
be entered; the cost is taxed against him, and that is an end of the case. 
Even when the plaintiff appears at the trial, takes a part in i t  by chal- 
lenging jurors, examining and cross-examining witnesses, and the argu- 
ment of his counsel, if he finds from an intimation of the court that the, 
charge will be against him, he may submit to a nonsuit and appeal. This 
is every day's practice. I t  is based upon the idea that the plaintiff .. 
announces his purpose not to answer when called to hear the verdict, and 
the advantage is that the plaintiff can have his Honor's opinion re- 
viewed, and should the decision of the Supreme Court be against him, 
he can commence another action; whereas, if he allows a verdict to be 
entered. i t  is concluqive unless set aside. Nay, according to the course 
of the court. the plaintiff is at libertv to take a nonsuit by announcing 
his purpose to absent himself even after the judge has charged the jury 
and their verdict is made up, provided he does so before the verdict is 
made known. 

I n  our case the plaintiff having commenced an action in the Federal 
oourt, and voluntarily absented himself at  the trial term, had a right to 
suppoRe that a nonsuit would b? entered. The verdict and judgment 
entered in his absence are irregular and void. We must say that the 
conduct of the defendant in taking a verdict and judgment which, 
if not set aside and vacated, would conclude the plaintiff's right (124) 
of action, in  the absence of the plaintiff and his counsel, has much 
the appearance of "sharp practice." X r .  Bailey, admitting the general 
rule in an ordinary action at law, attempted to take this case out of its 
operation by assuming the position that the statute (Bat. Rev., ch. 45), 
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"Exe~utors and Administrators," provides a special proceeding similar 
to the old practice of issues sent by the chancellor to be tried by a jury 
in  a court of law, for "the enlightenment of the chancellor's conscience," 
in  which case the plaintiff was not allowed to disappoint the purpose of 
the chancellor by absenting himself from the trial. This involves the 
construction of the statute. 

The proceeding is under section 73, by two of the creditors, named, 
and all other creditors of the deceased, to compel the personal repre- 
sentative to an account of his administration and to pay the creditors 
what may be payable to them respectively. Osborne's debt was denied, 
and he Bed a complaint under section 82 : "The creditor shall thereupon 
file in  the office of the clerk a complaint founded on his said claim, and 
the pleadings shall be as in  other cases.'' An issue of fact being raised, 
the clerk sent i t  up to the Superior Court for trial, under section 83. 
The debts of Mrs. Graham and Miss Cameron, the two creditors who 
instituted the proceeding, being also disputed, they severally filed com- 
plaints, and the issues of fact were in  like manner sent up to the Superior 
Court for trial. 

The question is, Are the issues sent up to the Superior Court to be 
tried for the enlightenment of the conscience of the judge of probate? 
Or does the complaint of the several creditors constitute a distinct pro- 
ceeding for the purpose of ascertaining their respective debts, to be pro- 
ceeded in separately, so as to "let each tub stand on its own bottom"? 

We think it clear the latter is the proper construction of the statute. 
And although when issues are sent up, the title should be in the 

(125) name of the creditors who instituted the special proceeding 
against the personal representative, in order to show the original 

proceeding, of which the complaint of the particular creditor is a branch, 
i t  is proper to make a fu&her title, setting out the name of the creditor 
upon whose complaint and the answer thereto the issues are raised. 
For  instance, in  this case the title should be. "Graham and Cameron 
v. Tate, executor. Issues on the complaint of Osborne." "Graham and 
Cameron v. Tate, executor. Issues on the complaint of Graham." "Gra- 
ham and Cameron v. Tate, executor. Issues on the complaint of Cam- 
eron." In  this mode the complaints of the several creditors will be kept 
separate and confusion avoided. 

The purpose of the statute was to unite all the creditors in one special 
proceeding, in order to bring the personal representative to an account 
after two years, and to compel an application of the assets by payment 
to the creditors whose debts have been ascertained. 

The debts may be ascertained before the special proceeding is com- 
menced in  one of three modes: (1) By admission of the personal repre- 
sentative; (2) by reference, undex section 50; and (3)  by action for the 

102 
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recovery thereof, under section 51. But the action merely ascertains the 
debt, and no execution can issue on the judgment (section 133). Where 
a debt has not been ascertained before the special proceeding is com- 
menced by a creditor for an account and distribution of the assets, pro- 
vision is made for its ascertainment by sections 82, 83, which, i n  effect, 
give an action of debt to be proceeded i n  as therein prescribed, pending 
the special proceeding by all the creditors. 

The statute is very long-168 sections, 25 pages-and contains many 
details, but we have given an exposition of its main provisions. The 
result is that the verdict and judgment entered by Judge Cloud 
was irregular. The verdict was properly set aside and the judg- (126) 
ment vacated. 

PER CURIAM. Affirmed. 

Cited: Tate v. Phillips, post, 127; Wharton v. Comrs., 82 N.  C., 15; 
Oates v. LilZy, 84 N.  C., 644; D0hso.n v. Simontm, 86 N.  C., 497; Bank 
v. Xtewart, 93 N. C., 403; Hcd~ick  v. Pralt, 94 N.  C., 103; Bynum v. 
Powe, 97 N.  C., 377; Mohley v. Watts, 98 N. C., 291; Brown v. King, 
107 N.  C., 316; Merrick v. Bedford, 141 N.  C., 606; Oil CO. v. Xhore, 
171 N. C., 55. 

M. E. TATE v. J. S. PHILLIPS ET ALS. 

Practice--ATonsuit. 

A plaintiff at any time before verdict may take a nonsuit, except in a case 
where the defendant has acquired a right to affirmative relief. 

APPEAL at Spring Term, 1877, of MZCKLENBURG, from Cloud, J. 
The defendant J. S. Phillips executed a promissory note for $1,400 

to the other defendant, 5. B. Alexander, said note being negotiable and 
payable at the Bank of Mecklenburg. 

Aloxander subsequently indorsed and transferred the same to said 
bank, and the bank assigned to plaintiff. This note is the subject of this 
action, and payment is demanded of the defendants for the reason that 
the bank refused to pay it. 

The defendant Alexander alleged that he indorsed the note for the 
accommodation of his codefendant, and that i t  was delivered to the bank 
in  renewal of a pregxisting indebtedness of Phillips, and that i t  was the 
property of the bank, and past due at  the time of its transfer to plain- 
tiff, and assigned as colliteral security for a debt which the bank owed 
to plaintiff. ' 
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The defendant Phillips alleged that before this action was commenced 
the bank was indebted to him in the sum of $1,500, due upon a 

(127) certificate of deposit given to one Palmer, and that this defend- 
ant is the owner and holder of the same for value, and demands 

that this counterclaim shall be applied in  discharge of said indebtedness 
to plaintiff to the extent of same. 

When the case was called the plaintiff asked leave to suffer a nonsuit, 
which was objected to by defendants, but allowed by the court, and the 
defendants appealed. 

TYilson & S o n  for plainti#. 
Sh ipp  & Bailey and W.  W .  Fleming for defendants. 

PEARSON, C. J. This case is governed by Graham v. Tate, ante, 120. 
The plaintiff may at any time before verdict pay the cost and take a 

nonsuit, except in a case where the defendant has acquired a right to 
affirmative relief . 

The defendant in  our case, under the statute, had no more than a de- 
fensive right against Tate, i. e., to bar the action by a set-off of the notes 
of the bank, but he could not claim of the plaintiff judgment for the 
excess. 

So, according to the course of the court, the plaintiff had a right to 
up the cost and walk out of court. 

The suggestion that he intends to take proceedings in the Federal 
court, under the act of bankruptcy, is a matter about which we have no 
concern. 

PER CURIAM. Affirmed. 

Cited: Purnell v. Vaughan, 80 N. C., 49; Wiiarton v. Comrs., 82 
N.  C., 16 ;  Bank v. Stewart, 93 N.  C., 403; B y n u m  v. Powe, 97 N. C., 
377; Brown v. King,  107 N .  C., 316; Campbell v. Power Co., 166 
N. C., 490. 

(128) 
HENRY BRUNHILD & BRO v. WILLIAM E. FREEMAN ET AL. 

Practice-Contract, Construction of-Judge's Charge. 

1. Where there is a contract admitted and the parties thereto cannot agree 
upon its meaning, it is for  the jury or the court to determine the same. 

2. The construction of a contract does not depend upon what either party 
thought, but upon what both agreed. 
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3. In an action upon notes executed by defendant to plaintiff, which action 
d~fendant seeks to defeat by proving another contract the terms of which 
are in doubt, it is not error for the court to charge that if there was no 
agreement (outside of or inconsistent with the notes) the plaintiff is 
entitled to recover. 

APPEAL at January Special Term, 1877, of NEW HANOVER, from 
McKoy, J .  

The case is sufficiently stated by i l l y .  Justice Reade  in delivering the 
opinion of this Court. Verdict and judgment for plaintiffs. Appeal by 
defendants. 

A. T.  P* J .  London for plaintif fs.  
D. L. R t ~ s s ~ l l  for defendants .  

READE, J. The plaintiff sold goods to one Mayer to the amount of 
$415, and took from Mayer as collateral security therefor eight notes 
for $125 each, which Nayer held upon the defendant. The defendant 
subsequently gave to the plaintiff on account of the transaction four 
notes for $100 each, and this action is upon one of these four new notes. 
And the plaintiff had a verdict and judgment. This is all plain enough, 
but the defendant says that at the time when he gave the plaintiff the 
four new notes it was upon the understanding that the eight old notes 
were to be delivered up to him by the plaintiff,' and that the plaintiff 
refnsed to deliver them up. And the plaintiff having refused to comply 
with his part of the contract to deliver up the old notes, he, the 
defendant, was not obliged to comply with his part of the con- (129) 
tract to pay the new notes. 

By what sort of financial legerdemain the defendant supposed that he 
could fairly get clear of the $1,000 which he owed Mayer, by giving his 
notes to the plaintiff for $400, he seems not to have made plain to the 
court below, nor is i t  plain to us. He  did get credit upon the old notes 
for the amount of the new; and that was all he was fairly entitled to. 
Indeed, he got credit for $15 more than the new notes. The justice of 
the case is therefore administered by the verdict and judgment below, 
and they must be sustained unless some general principle has been vio- 
lated. 

The facts are not sent up as thev ought to have been, but the testi- 
mony on both sides is stated, and the verdict of the jury finding all the 
issues in favor of the plaintiff. So that we are to take the facts as stated 
by the plaintiff to be true, and the verdict must be sustained, unless i t  
appears that his Honor committed some error. 

The testimony for the plaintiff was that he held the eight notes for 
$125 each upon the defendant only as collateral to secure him $415, 
which Mayer owed him, and that he agreed with the defendant to take 
his four notes for $100 each and enter a credit of $415 on the old notes, 
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informing the defendant that he ~ ~ o u l d  then have to redeliver the old 
notes to Mayer, sird that this was done. The testimony on the part of 
the defcridant was that i t  was agreed between him and the  lai in tiff that 
upon his giving the four new notcs the plaintiff was to give him up the 
whole of the old notes. 

The defendant asked his Honor to charge that if the new notes were 
given upon the agreement that all of the old notes were to be surrendered, 

and they had not been surrendered, then the plaintiff was not 
(130) entitled to recover. His  Honor gave the charge, and therefore 

thc defendant cannot complain, although it may be that the plain- 
tiff cmld recover. leaving the defendant to his cross-action for damages, 
or to his counterclaim. 

The defe~dant  also asked his Honor to charge that if there was a mis- 
understanding. one party understanding that there was only to be a 
credit for the $415 upon the old bonds, and the other that they were all 
to be surrendered, then the plaintiff could not recover. 

His  Honor could not give this instruction, because it is admitted on 
both sides that there was a contract of some sort, and where there is a 
contract, if the parties cannot agree upon the meaning of it, as is fre- 
quently the case, and as in  this case, then it is for the jury or for the 
court to say what is thc meaning. 

The defendant chiefly relied upon his Honor's refusal to give the fol- 
lowing charge: "That the question was not what the plaintiff thought, 
but what the defendant thought; and if the defendant did not intend to  
assume the payment of the $400, save upon a delivery to him of the 
eight notes, the plaintiff could not recover." 

His  Ronor very properly refused to so charge, but did charge that i t  
was not what eithtr thought, but what both agreed. 

His  Honor further chargcd that if thcre was no agreement, then the 
plaintiff was entitlcd to a verdict. And to this thc defendant objects 
that his Honor charged that the plaintiff could recover without any con- 
tract whatever. But that was not the meaning. The note sued on was 
the contract upon which the plaintiff was to recover, and the defendant 
sought to defeat the action by proving another contract, the terms of 
which were in doubt; and his JIonor, after having explained what would 
be the beering of the contract under one hypothesis and another, charged 

that if therc was no agrremmt at all outside of or inconsistent 
(131) with the note sued on, then the plaintiff was entitled to recQver 

upon the note. 
PER CURIAM. No error. 

Cited: 8. c., 80 N. C., 213; Pendleton v. Jones, 82 N. C., 251; Prince 
v. McBae, 84 N. C., 675; Pegram v. R. R., ib., 702;  Bailey v. Rutjes, 
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86 N. C., 520; McRaa v. R. R., 88 N. C., 534; King v. Phillips, 94 
N. C., 558; Gregory v. Bullock, 120 N. C., 262; Thomas v. Shooting 
Club, 121 N.  C., 239; Burton v. Mfg.  Co., 132 N.  C:, 21; Lumber Co. v. 
Lumber Co., 137 N. C., 436; Knitting Mills v. Guaranty Co., ib., 570; 
sprun t  v. X a y ,  156 N.  C., 400; X f g .  Co. v. Assurance Co., 161 N. C., 
96; Wilson v. Scarboro, 163 N.  C., 388; Leffel v. Hall, 168 N. C., 409. 

T H E  BANK O F  STATESVILLE v. JAMES H. FOOTE ET AL. 

Practice-Vacation of Judgment-Discretionary Power. 

The action of the court below, upon an application for relief under C. C. P., 
see. 133, is not reviewable, unless it plainly appears that the legal discre- 
tion vested in the court has been abused. 

MOTION to set aside a judgment, heard at  chambers in  Statesville, on 
10 July, 1876, before Purches, J. 

The judgment which the defendants seek to vacate was rendered 
against James H. Foote and his codefendant, C. L. Cook, a t  Fall Term, 
1875, of Iredell Superior Court, upon a note made by Cook as principal 
and Foote as surety. 

Tho material facts are as follows: The sheriff went to Foote's house 
to serve the summons in the original action, and Foote being absent, he 
left a written notice to be delivered to him on his return. This notice 
was not a copy of the summms iseued by the clerk, but the sheriff after- 
wards delivered a copy of the summons to Foote, and remarked that he 
should have left the summons instead of the notice at  his house. Foote 
replied that he had the notice, and said if there was anything wrong in  
his (sheriff's) return, he would waive it. After this service upon Foote, 
he wrote to his codekndant, Cook, reminding him of his promises, that 
he should not be troubled about the debt, and informing him that he 
would uot go to court, but for him (Cook) to attend to the mat- 
ter, and not let judgment be taken against him. Thereupon Cook (132) 
employed an attorney, who prepared a joint answer for the de- 
fendants. After the answer was written, Cook agreed with the plaintiff 
bank not to file it, and let judgment be taken, the bank agreeing that no 

'execution should issue until Spring Term, 1876, and giving defendants 
the opportunity of paying the debt by installments. 

Upon these facts, his Honor refused to set aside the judgment, but 
reformed the same by reducing the interest to 8 per cent per annum (see 
Simonton v. Laniw,  71 N. C., 498)) and the defendants appealed. 
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3-0 counsel for plaintif. 
R. P. Armfield for def~ndants. 

BYNUM, J. The application for relief under the provisions of C. C. P., 
sec. 133, is addressed to the discretion of the judge presiding below. His 
action is not the subject of r e ~ i e w  here unless it plainly appears that he 
has abused the legal discretion vested in him. Nothing of the kind is 
shown in this case. The affidavit of the defendant Foote is not sustained 
by the facts as found by the court. On the contrary, it appears that 
Foote accepted the service of the summons, and waived all irregularities 
in the service, and acted accordingly. I t  is true he did not appear and 
defend at the return term, but he kilew and acted upon tho fact that it 
was necessary and required, for he had an interview with his codefendant 
in which he left the management of the case to Cook. I t  does not appear 
that either Cook or Foote had 3 meritorious defense to the action; there- 
fore, Cock made the best terms he could with the plaintiff, and allowed 
judgment to be taken upon certain terms of indulgence in enforcing its 
collection. He  doubtless deemed that the most prudent and beneficial 

course in the interest of himself and his codefendants. The only 
(133) defense Foote now alleges to a recovery is usury. But that is cer- 

tainly not a meritorious defense, and is deprived of all signifi- 
cance by the action of the judge, who reformed the judgment by striking 
from it all the interest which was alleged to be usurious. That the prin- 
cipal money was borrowed of the plaintiff is not denied, and all that the 
judgment has been rendered for is the debt with legal interest. Foote 
had the right to appear at the return term and put in the plea of usury, 
and make the plaintiff take the consequence of his making the plea good 
upon the trial. Instead of this, he intrusted the case to an agent, his 
codefendant, without any instructions as to the defense. The agent 
acted within the scope of his powers; and even had he not done so, the 
defendant Foote must have shown some injury he has received or some 
meritorious defense of which he has been deprived. He  has not alleged 
either. 

PER CURIAX Affirmed. 

Cited: Kerchner v. Baker, 82 N .  C., 171; Geer v. Reams, 88 N .  C., 
199; Warren v. Homey, 92 N.  C., 141; Brown v. Hale, 93 N.  C., 190; 
Williams v. R. R., 110 N. C., 483; Battle v. Baird, 118 X .  C., 863; 
Wyche v. Ross, 119 N.  C., 176; Marsh v. Grifin, 123 N. C., 667. 
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J. B. STEADMAN.v. M.' E. TAYLOR. 
(134) 

Purchaser at Assignee's Sole-Agreememt to Convey Land-Uncertainty 
of Description-Parol Evidence-Estoppel. 

1. A purchaser at a sale by an assignee in bankruptcy takes the estate of the 
bankrupt subject to all equities against it, and it is immaterial whether 
he knows of them or not. 

2. Par01 evidence is admissible to explain a latent ambiguity in the descrip- 
tion of land contained in an agreement to convey the same. Therefore, 
where in such agreement the land was described as "100 acres of land, 
commencing a t  the corner I sold B. and round near W.'s, including the 
head of the branch that runs near W.'s house": Held, that par01 evi- 
dence was admissible to make the description certain. 

3. In such case, where the  bargainor received the purchase money and ac- 
quiesced for five years in the possession of the bargainee, he is estopped 
in equity from setting up any claim to the land. 

ACTIOX to recover land, tried a t  Spring Term, 1877, of RUTHERFORD, 
before Cloud, J. 

Roth parties claimed under m e  John S. Ford, the grantee of the State 
of 7 3  acres of land, which is the subject of this controversy. Ford  went 
into bankruptcy in 1869, and his assignee sold said land a t  public auc- 
tion to one Carpenter, who sold to the p la in tiff. The defendant relied 
on the following paper-writing, executed by said Ford  on 28 November, 
1863, before he was adjudicated a bankrupt:  "Received of Miller Tay- 
lor (defendant), $200, i n  part  payment for 100 acres of land. commenc- 
ing  at the corner I sold Fayettr Briecoe, and round near William 
Splawn's." And also the following, dated 29 September, 1864: "Re- 
ceived of Miller Taylor, $200, i n  payment of land on the north side of 
Broad River." The evidence of Ford in  regard to the description of the 
land conveyed is  sufficiently stated i n  the opinion. Under the 
instructions of his Honor, the jury rendered a verdict i n  favor of (135) 
the defendant. Judgment. a p p e a l  by plaintiff. 

John W .  Hinsdnle for plninfiff. 
Mo counsel for defendant. 

Roumm, J. A purchaser a t  a sale by an  assignee i n  bankruptcy 
stands on the same footing with a purchaser at execution sale. Carr v. 
Pearington. 63 N .  C., 560. 

H e  takes the estate of the bankrupt subject to all equities against it, 
and i t  is settled i n  this State that  i t  is  immaterial whether he knows of 
them or not. I n  this case, however, the plaintiff had notice of the equity 
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of the defendant. He  knew that he was living on the land, and that he 
claimed to have bought it of Ford before his bankruptcy. 

Refore a plaintiff can recover in what, for brevity and convenience, 
we may still call an action of ejectment, he must show a good title in 
hinzself-at least a good legal title. This it is conceded that the plaintiff 
has shown in this case. 

The defendant sets up in  his defense an equitable title under a con- 
tract hy Ford to convey to him the land in controversy, and a payment 
in  fuIl to him some years before his bankruptcy. 

The writings by which the contract is proved are imperfect and ob- 
scure in the description of the land agreed to be conveyed. I n  the receipt 
nf 28 November, 1863, i t  is described as "100 acres of land, commencing 
at the corner I sold Fayette Briscoe, and round near William Splawn's, 
including the head of the branch that runs near Splamn's house." 

The plaintiff contends that this description is so uncertain that the 
agreement to conrep-for  the receipt is by necessary intendment an 
agreemefit to conx~ey-iq void and cannot be made certain by parol evi- 

dence. The judge below held that the agreement was not void, 
(136) and that the description might be made certain by evidence out- 

side of the writing. In this we concur with the judge. Evidence 
to vary or add to the words of the writing was clearly inadmissible, and 
this was not proposed. Clearly parol evidence is admissible to show that 
a particular object fits the description in  a writing. I t  may be shown 
where Briscoe's corner is, and where his lines, and Splawn's house, and 
the head of the branch that runs by his house, all are. One who, like 
myself, has no knowledge of the relative situation of these objects, is 
unable to form any idea of the shape of a piece of land mhich might be 
described by and upon them. I f ,  however, I had a map on which these 
points mere laid down as they exist on the face of the earth, i t  may be 
that I could discern with certainty the boundaries of the land which 
Ford agreed to convey to the defendant. Never except where the am- 
biguity is patent will the law declare a deed void for uncertainty of 
description until every means have been used to find some object which 
the description fits. The parties certainly had some certain piece of 
land in their minds, which one intended to buy and the other to sell, and 
i t  can rarelv happen that they have not given some indication by which 
the individuality of the piece may be ascertained. The evidence which 
the judge allowed, and the jury though sufficient for that purpose, con- 
sisted of the testimony of Ford and the circumstances of the case. Ford 
testified that the land he sold to Taylor embraced the 73 acres in con- 
trover~y, and that "by commencing at Briscoe's corner and running 
round near William Splawn's, so as to include the head of the branch 
that runs by William Splawn's house, 100 acres could be laid off, includ- 
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ing the 73-acre grant, and that this was what Taylor purchased." The 
circulnstances tending to show that this 73-acre grant was a part of the 
land were that it was described by definite boundaries in the grant to 
Ford, and that shortly after his purchase of land from Ford the 
defendant went upon this place and built on and otherwise im- (137) 
proved it, and remained there, without any complaint from Ford, 
for five or six years before his bankruptcy. Ford would not have been 
competerit to state what he infended to convey, and he does not appear 
to have been allowed to state that. It seems to us that the evidence 
which he gave was competent. I t  would have been more satisfactory if 
he had shown on a map how lines, run from the points and in the man- 
ner described in  the receipt, would have included the land as he says they 
would have done. But we cannot say that his evidence was not such as 
would fairly justify a jury in finding that the receipt covered the land. 
And if there was, in a legal sense, any evidence to support the verdict, 
this Court cannot grant a new trial merely upon the ground that it did 
not put the question beyond a reasonable doubt. We have so far con- 
sidered the case as if i t  were in a court of law, except that we have given 
to a contract to convey the effect which a court of law would have given 
to an executed conveyance of the land by the same description. But this 
is not all that the defendant would have been entitled to, if by proper 
pleading he had set up his executory title against the plaintiff as the 
assignee of Ford with notice, and demanded a specific performance. 

I t  cannot be doubted that he would have been entitled to such a decree 
against Ford, for Ford testifies that the land in dispute was the land 
which he agreed to convey. I t  is true that Ford's statements would not 
have been competent against the plaintiff merely as an admission by 
Ford, because i t  was made after Ford had parted with his estate. But 
as testimony, it is competent, and when i t  appears by any competent tes- 
timony that Ford received pay for this land and thought he sufficiently 
described i t  in his agreement to convey, and saw the defendant go into 
possession of i t  in the belief that he had a title, and improved it for five 
years, during all which time he was silent and acquiescent, i t  
cannot be doubted that Ford would be estopped in  equity from (138) 
setting up any claim to the piece of land, althoueh by accident it 
was not described in the contract so as to be identified by the description. 
And if Ford would be so estopped, the plaintiff, who stands in  Ford's 
shoes, is equally estopped. 

PER CURIAM. No error. 

Cited: Bcott v. Timberlake, 83 N .  C., 385; Motz v. Stowe, ib., 440; 
Lynch v. Johmon, 171 N.  C., 630. 
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C. C. AsD.G.  W. KING, EXECUTORS, v. WILLIAM P. LITTLE. 

Ejectment-Mesne Profits-Husband and Wife-Executors and Admin- 
istrators --Statute of Limitations. 

1. Where pending an action of ejectment brought by husband and wife to 
recover possession of land to which they were entitled in right of the 
wife, the husband dies: Held, that the action survives to the wife, and 
upon her death to her heirs and devisees. 

2. In such case the right to the rent current and in arrear, and also to dam- 
ages for waste, survives to the wife. 

3. Upon the death of the wife her executor is entitled to recover the rents 
which accrued between the date of the demise and her death. Those 
which accrued after her death belong to her heirs and devisees. 

4. Such action is not barred by the statute of limitations. 

APPEAL at August Special Term, 1877, of MECKLENBURQ, from 
Schenck, J. 

This was an action brought by the plaintiffs as executors of Cinthia 
D. King against the defendmt 'for mesne profits. The plaintiffs alleged 
that the defendant took possession of a tract of land belonging to their 
testatrix, whose right thereto had been determined in an action of eject- 
ment (see King v Little, 61 IS. C., 484), which was prosecuted by C. C. 

King, Sr., and wife, Cinthia, jointly, until the death of the hus- 
(139) band in December, 1865, when i t  was prosecuted by Cinthia as 

administratrix and in her own right. Upon her death in 1869, 
her executors were made Im+ties plaintiff, and took out a writ of posses- 
sion. Little then obtained an injunction, which was dissolved in 1870. 
(See Little v. King. 64 N. C., 361.) And thereupon he surrendered the 
possession to the present plaintiffs. 

I t  was further alleged that the wrongful possession of Little continued 
from January, 1861, imtil Xarch, 18'70, during which time he commit- 
ted waste upon the premises by cutting down trees, etc. 

The defendant admitted the material allegations of the complaint, but 
insisted that the plaintiffs could not recover the profits which accrued 
during the coverture. Upon issues submitted, the jury found that the 
annual rent of the land from January, 1861, to March, 1870, was $50, 
and that no damage resulted from the waste alleged to have been com- 
mitted. 

His Honor held that the plaintiffs were only entitled to recover the 
mense profits which were received by the defendant from the date of the 
death of C. C. K i n g  Sr. (25 December, 1865), to that of the plaintiff's 
testatrix (28 January, 1868). Judgment. Appeal by plaintiffs. 
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R. Barringer  and J .  E. B r o w n  f0.r p la in t i f s .  
Shipp $ Bailey and  W .  W .  Fleming  f o r  defendant .  

BYNUX, J. All chattels personal which the wife has in  possession in  
her own right are vesied in the husband by the marriage, although he 
does not survive her. But with rcypect to hcr choses in action, they'sur- 
v i w  to her oil the death of the husband, unless he shall have interfered 
by doing some act reducing them into possession. 

At  the date of the demise in the action of ejectment the land belonged 
to the wife, and the demise was laid in the name of the husband 
and wife. Upon the death of the husband, the action survived to (140) 
the wife, and, upon her death, to her heirs and devisees, by whom 
a recovery of the possession was ultimately had. I f  the husband and 
wife were entitled to the possession of the land in right of the wife dur- 
ing their corerture, in the sane  right and for the same time they were 
entitled to the profits of and the damages done to it, and as upon the 
death of the husband the land and the action to recover the possession 
survived to the wife, in the same way the right to the mesne profits and 
damages for waste which pertained to the realty also survived to the 
wife. 

No qnestion is made but that the executors of the wife are entitled to 
recover the nzesne profits which accrued between the death of the hus- 
band and the d ~ a t h  of the wife, but it is insisted that they cannot recoaer 
those which accrued during the coverture; that is, between the date of 
the drniise and the husband's death. But as the right to these profits 
was a chose in action of the wife not reduced into possession by the hus- 
band in his lifetime, no reason is given why, upon his death, these mesne 
profits and the right to recover them do not survive to the wife. 

The general principle is that arrears of rent accrued in the lifetime of 
the husband belong to the wife in preference to the husband's executors. 
Thus, if the husband die before the wife, and rent is in arrear which 
was reserved to them jointly on an underlease of the wife's leasehold 
estate, she will not only be entitled to the accruing rent, but also to the 
arrears, became they, remaining in action and being due in respect of 
the joint interest of the husband and wife in the term, ~ ~ o u l d ,  with their 
principal, the term, survive to the wife. 1 Roper, Husband and Wife, 
175 ; 1 Williams on Executors, 761, 762. So if a husband be seized of a 
rent service, rent charge, or rent seck in right of his wife, and the rent 
be in  arrear during coverture, and then the husband dies, the wife 
shall have the arrearage, and not the executors of the husband, (141) 
because the principals which survived to her carried also all that 
was due in respect of them. Co. Litt., 35lb; T e m p l e  v. Tempi., Cro. 
Eliz., 701 ; 1 Williams on Exrs., 762, 763. 
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When the husband was seized or possessed of tithes in right of his wife 
o r  jointly ~v i th  his wife, and the husband died, i t  was held that the wife, 

- and not the executors of the husband, should have an action for the sub- 
traction of such tithes. So if an estray comes into the manor of the 
wife, and the husband dies before seizure, the wife shall have it, for that 
the property was not in  him before seizure. Go. Litt., 351b; Williams 
on Exrs., 763; Bac. Ab., title, T i t h e s  F. 

These examples are sufficient to show that in the cases of rents, tithes, 
etc., not only that which was current at  the husband's death, but also 
that which mas in arrear, survived to the wife; and as in our case the 
mesne profits are of the nature and stand in lieu of the rents, 110 prac- 
tical distinction can be drawn between the rights of the wife in the latter 
case and the former. 

The wife, therefore, at her death mas entitled to all the mesne profits 
and damages for waste, and her executors are entitled to recoxFer all 
which accrued between the date of the demise and the death of the wife; 
those which accrued after her death, and until the premises were vacated 
by the defendant, belong to the devisees and heirs, and cannot be recov- 
ered in this action. 

I t  is admitted in the answer that the husband, C. C. King, died 25 
December, 1865, and that the action of ejectment was begun 15 January, 
1861. From the latter date to the death of Mrs. King, to wit, 28 January, 

1868: the 'plaintiffs are entitled to recover against the defendant 
(142) at the rate of $50 per annum, the assessed value of the mesne 

profits as fixed by the verdict of the jury. 
The qtatute of limitations does not bar the action. Judgment reversed, 

and judgment here for the plaintiffs in  accordance with this opinion. 
PER CURIAM. Reversed. 

Ci ted:  Uat thezos  u.  Copeland,  '79 N.  C., 494. 

MICHAEL CLEMENTS V. THE STATE O F  NOKTH CAROLINA 

G l n i m  Bgninst  t h e  Slate-Breach o f  Contract-Neasure of 
Damages-Practice. 

1. Upon the decision of this Court in favor of the plaintiff upon a claim pre- 
ferred against the State, the proper course is for the clerk to transmit 
the proceedings in the cause, together with the judgment of the Court, 
to the Governor, to be communicated by him to the General Assembly. 
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2. The measure of damages for breach of an executory contract for the manu- 
facture and delivery of goods is the difference between the market value 
of the same at the time of the breach and the contract price. . 

'3. It is not improper for counsel for plaintiffs on a trial before a jury to com- 
ment upon the fact that defendant introduced no testimony, and that 
consequently the evidence for plaintiff is to be taken as true. 

CLAIM against the State, heard at June Term, 1877, of the Supreme 
Court, under Const., Art. TV, see. 9. 

Issues were qent down by order of the Supreme Court and tried at  
June Term, 1877. of WAKE. before Ruxfom, J. The facts are stated in 
same case, 76 N. C., 199. The plaintiff claimed $30,000 damages for 
breach of contract, entered into between the State and himself for the 
manufacture of cell dcors for the penitentiary. The plaintiff testified 
in his own behalf to the efl'ect that in consequence of the great 
reduction of materials, labor, etc., vhich took place between the (143) 
t iml of executing the contract and the breach thereof, he would 
have made about $27,000. No actual loss or damage was shown, and no 
claim mnde for cme lot of doors made under this contract, but disposed 
of under another. 

The counsel for the plaintiff, in  his argument before the jury, com- 
mented upon the fact that the State had introduced no evidence, and 
that therefore the jury, under the circumstances, must accept the plain- 
tiff's widence as true. Whereupon the Attorney-General interposed an 
objection to the comments of counsel, but the court overruled the objec- 
tion, and the defendant excepted. For the State, it was insisted that 
there was no evidence that the plaintiff was actually damaged by the 
breach of contract on the part of the State, if the jury should find that 
there was such breach; and his Honor was requested to charge the jury 
that the ldaintiff could recorer nothing if they believed from the evi- 
dence that he had sustained no actual damage. The court refused so to 
charge, and the defendant excepted. 

His Honor then charged the jury in response to the instructions asked 
by the pl~intiff  : (1) That the measure of damayes for breach of execu- 
tory contracts of this character is, that the contractor is entitled to re- 
cover the profits which he lost by the default of the other party to the 
contract. ( 2 )  That these profits are to be arrived at  by taking the mar- 
ket value at the time of the breach, and if no market value, then by a 
minute inquiry into the costs of materials, etc. ( 3 )  That the jury must 
assess the value of the doors at the time of the breach, and the damages 
would be the difference between the contract price and such value. 

Under these instructions, the jury found the issues in faror of khe 
plaintiff, and assessed his damage at $20,000, and the clerk was ordered 
to certify the proceedings had to the Supreme Court. 
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(144) Merrimon,  Fuller  & Ashe for p la in t i f .  
Attorney-General f o ~  the )%ate. 

PXARSON. C, J. There is no error in the proceedings had before his 
Honor, Judge Bur ton .  

It is therefore considered by the Gourt here that the State of North 
Carolina doth owe to the plaintiff, Michael Clements, the sum of $20,000, 
being the amount of damages assessed by the jury for breach of contract. 

The clerk will make copies of the complaint and answer, the opinion 
of the Court delivered by Reade, J., the proceedings before his Honor, 
Judge  Bux ton ,  and the judgment of this Court, now rendered, and trans- 
mit the same, under the seal of the Court, to the Governor of the State, 
to be communicated to the General Assembly. See Bledsoe v. State, 64 
N. C., 392. 

PER CUEIAM. No error. 

Cited:  Oldhanz v. Kerchner, 79 N.  C., 112, 121; Jones v. Call, 96 
N. C., 345; Garner v. W o r t h .  122 N .  C., 256; Print ing Co. v. Hoey ,  124 
N. C., 795; Hosiery Co. v. Cot ton  M i l b ,  140 N .  C., 455; Flour  M i l b  V .  

Distributing Co., 171 N. C., 714. 

(345) 
A. C. LATHAM AND WIFE V. T H E  WASHINGTON BUILDING AND LOAN 

ASSOCIATION. 

Building and L o a n  A ssociation-Usury. 

The law will not aid a plaintiff when plaintiff and defendant are  in pari 
delicto. Therefore, where the plaintiff, who was a member of a building 
association and had paid usurious interest upon money borrowed there- 
from, sought to recover it back: Held, that he was not entitled to relief. 

APPEAL at Spring Term, 1877, of BEAUFORT, from E w e ,  J. 
Elizabeth J. Latham, the wife of plaintiff, was a member of the de- 

fendant association, and transacted her business with the same through 
her husband. She continued to pay dues of $1 per month on each share 
of stock owned by her, until the first Monday in October, 1872, as re- 
quired by the by-laws of the association. At that date she borrowed of 
the association $204, for which she executed a bond for $400 with the 
written assent of her husband, conditioned that she should pay $4 per 
month on two shares until the regular dues paid thereon and the d h i -  
dends arising therefrom shall have paid to the association $400. This 
bond was secured by mortgage on a house and lot in  the town of Wash- 
ington, with a power to sell the same in  default of payment as aforesaid. 
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On 3 December, 1872, she received $312 more, and executed a bond for 
$700 similar to the above for the payment of $6 per month on each 
s h ~ r e ,  and this was secured by a second mortgage with like condition as 
above on the said house and lot. I t  was the custom of the association to 
put up its money for sale in lots of $200, and the bidding was restricted 
to its members. The highest bidder reccioed $200, less the per- 
centage bid. The said sum of $312 was $600 (the amount of the (146) 
stock sold), less the percentage bid by the plaintiffs. There were 
two other sums received by the plaintiffs at  subsequent times, and in  the 
manner aforesaid. for which bonds were given and mortgages executed on 
the property to secure the payment of the same. 

I n  August, 1876, the association adopted the following resolution : 
"That the secretary be instructed to state the account of each member 
of the association who has stock redeemed, charging interest at the rate 
of 6 per cent per annum on the sum of money received in redeeming, 
giving credit for all dues paid in, either as dues, interest, or fines, and 
charging to each share of stock its quota of expenses and losses." Upon 
stating the accounts, it was ascertained that the plaintiffs had overpaid 
to the amount of $92.06. The association was winding up its business 
under said resolution, and the plaintiffs brought an action for the re- 
covery of said amount alleged to be due them, insisting that the contract 
was usurious and that said payment had been made under a mistake of 
fact. 

A jury trial being waived, his Honor found that the payment was not 
made under a mistake of fact, and that the assets of the association 
would not be sufficient to pay the present stockholders the amounts they 
had paid in, and held that the facts did not disclose a usurious contract. 
There was judgment that the action be dismissed, from which the plain- 
tiffs appealed. 

ll, M. Carter for plaintiffs. 
James E.  Shephurd awl Gilliam B Pruden, f o r  &fendant. 

READE, J. I n  Mills v. R. and L. Assn., 75 N. C., 292, i t  was decided 
that the association, which was substantially like the association 
in this case, was not such as was contemplated by the statute (147) 
under which i t  and this were organized; and that its contracts 
with those who dealt with i t  under its by-laws and regulations could not 
be supported by the courts; and because such associations were numer- 
ous and embraced a large amount of capital and business transactions, 
i t  was suggested that their existing contracts should be settled upon a 
liberal and just basis, and that the future transactions should conform to 
law. And it is to the credit of the defendant association that i t  immedi- 
ately adopted a resolution in  conformity to that suggestion. 
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There is no doubt that the by-law and course of dealings of the de- 
fendant were unlawful, and its dealings with the plaintiffs were unlaw- 
ful and usurious; and if at any time the plaintiffs had repudiated the 
association, and the association had sought the aid of the court to enforce 
the contract, the court would have refused its aid. But whatever the 
defendant association was, these plaintiffs were; for they were parts and 
parcels of it, and the Court will no more aid them against the defendant 
than it would have aided the defendant against them. They are in pari 
delicto. Whatever hardship the association has practiced upon them, i t  
has probably with their aid and for their advantage practiced upon 
others of its members. Whatever has been evcuted must therefore 
stand; the Court will not undo it. 

I t  was found as a fact in the case that the plaintiffs paid under no mis- 
take of fact. They might have repented of their connection with the 
unauthorized association and refused compliance with their undertaking; 
and if the association had attempted to coerce them, the courts would 
have enjoined it, as in ,Wills v. B. and L. Assn.. supra. But having 
engaged in  the adventure and voluntarily paid the loss, they cannot ask 
the courts to afford them the luxury of recorering it back. A. gambles 

with B. and loses money. The courts will not compel him to pay. 
(148) But if he pay his losses, the courts will not enable him to recover 

them back. King v. Winants, 71 N. C., 469. 
PER CURIAM. Affirmed. 

Cited: Dickerson v. Building Assrz., 89 N. C., 39 ; Heggie v. B. and L. 
Assn., 107 N.  C., 5 9 3 ;  HolloweZl v. B. and L. Assn., 120 N. C., 288. 

E. P. COVINGTON ET ~ L S .  v. ALEXANDER STEWART AND WIFE ET ALS. 

Tenant i n  Common-Adverse Possession. 

1. The possession of one tenant in common is, in law, the possession of all; 
but if one have the sole possession for twenty years without any acknowl- 
edgment of title in his cotenant and without any claim on the part of 
such cotenant to rents, etc., he being under no disability (before the 
adoption of The Code), the law raises a presumption that such sole pos. 
session is rightful, and will protect it. 

2. Adverse possession by one tenant in ccmmon for a less period than twenty 
years will not raise the presumption of ouster and sole seizin. 

3. Under C. C. P., see. 23, possession for twenty years, which formerly raised 
a presumption of title, now has the force and effect of an actual title. in 
fee against all persons not under disability. 
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4. The provisions of C. C. P., see. 23, however, do not extend to actions com- 
menced or rights of action accrued a t  the date of the ratification of The 
Code. 

APPEAT, at Spring Term, 1877, of RICIIMOND, from Megoy,  J .  
E. P. Covington, the guardian of the heirs of John P. Covington, de- 

ceased, filed a petition in thc nature of a special proceeding in  the pro- 
bate court of Richmond County against Eliza J. Covington, 
widow of said deceased, praying for an order to sell the land (149) 
(house and lot) in  controversy, for partition between the parties 
to said proceeding. The order was obtained, sale made and confirmed, 
and a deed executed to the purchaser. Subsequently, said guardian and 
said purchaser filed an affidavit setting forth, among other things, that 
since said sale they had discovered that one undivided half of the land 
sold bclonged to the heirs at law of W. L. Covington, deceased, and that 
thc heirs of John P. Covington, deceased, owned only one-half, notwith- 
standing the whole of i t  had been sold as belonging to them, and that the 
purchaser was mistaken and deceived in  regard to the interest of the last 
named heirs, and asked that the heirs of W. 1,. Govington be mad? par- 
ties, and that defendants show cause why the purchase money shall not 
be refunded. 

The defendants, in  answer to said affidavit, dmied the tenancy in  com- 
mon, and alleged the sole seizin of the land by the heirs of John P. Cov- 
ington. The case was then transferred to the Superior Court to try the 
issue raised by the answer, which also involved the right of the heirs of 
John P. Covington to the whole of the purchase money. 

The plaintiff E. P. COI ington was one of the heirs of and executor to 
the will of W. I;. Covington, and also guardian of the heirs of John P. 
Covington. 

The heirs of W. L. Covington are the plaintiffs in  this action, and the 
heirs of John P. Covington the defendants. 

There was much evidence in regard to the length of time the respective 
parties, and those under whom they claim, had possession of the prop- 
erty in controversy, the statement of which is not necessary to an under- 
standing of the opinion. 

Under the instructions of his IIonor, the jury found that the defend- 
ants, as hcirs at law of John P. Covington, were sole seized of the prem- 
ises described in  the plsadings. Judgment. Appeal by plaintiffs. 

John D. Shaw for plaintiffs. 
Platt D. Wal7cer for d$cndants. 

BYEUM, J. The possession of one tenant in  common is the possessibn 
in  law of all; but if one have the sole possession for twenty years with- 
out any acknowledgment on his part of title in his cotenant, and without 
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any demand or claim on the part of such cotenai~t to rents, profits, or 
possession, he being under no disability during the time, the law in  such 
cases raises a presumption thzt such sole possession is rightful, and will 
protect it. I n  such cases where the tenant who has h e n  out of possession 
brirjgs ejectment, it has been held that his entry is tolled, and that he 
cannol rccover. Black v. Lindsn?y, 44 N.  C., 467; Thomas v. Garvan, 
15 N. C., 223 ; Cloud 21. W ~ h b ,  15 N. C., 290. 

This legal effect is given to the lapse of time from public policy, to 
prevent stale demands, and to protect the tenant in  possession from the 
loss of evidence from length of time. Such, in substance, was the pur- 
port of the charge of the judge below in the first part of his instructions 
to the jury, ilnd if he had stopped there, there would have bccn no error 
i n  his instructions. But he afterwards to charge that if John 
P. Covington had posscssion of the houk  and lot, claiming thcm as his 
own. and exercising exclusive rights of ownership, so that W. L. Coving- 
ton was advised of i t  and prevented from making an entry thcrcon for 
seven years, he being under no disability, and the heirs of John P. Cov- 
ington continued the possession for three years more after the death of 
their father and W. I;. Covington, then thc jury must find that the de- 
fendants were sole seized at  the beginning of the action. This was error. 

I t  has never been held in North Carolina that a less period than 
twenty years adverse posdession by one tenant in  common will raise the 
presumption of ouster and sole seizin; and this, whether the possession 
was hcld by the tenant in common himself or by him a part of the time 

and until his death and then continued by his heirs for the resi- 
(151) due of the twenty years. See the cascs above cited and those 

therein referred to; also Ba?y v. Ilosward, 73 N .  C., I. 
ITis Honor was probably thrown froni his guard by a suggestion made 

by the CYhicf Justice in  delivering the opinion in  the latter caw, that 
when the tenant in common conveys to a third pcrson, an a d ~ ~ e r s e  pos- 
session of trrr years by the purchaser would probably givc him a good 
title by the presumption of an actual ouster. The point did not arise in  
that case, and was left an open quwtion, and it docs not arise here, be- 
cause thc,re is no conwyance to a third party by the tenant in possession. 
But the posscssion of twenty years which raises a presumption of title, 
as the law has b e ~ n  heretofore administered, has now the force and 
effect of on actnnl title in Eec by the provisions of C. C. P., sec. 23, of . 
Title TV, "Limitation of Actions," viz.: No action for th'e recovery of 
real property, or the possession thcrcof, or the issues and profits thereof, 
shall be maintained when the pcrson in posspssion thereof, or the defend- 
ani in the action, or those undcr whom he claims, shall have posscssion 
of such real property, under l~nown and visible lines and boundaries, 
adversely to all other persons for twenty years; and such possession so 
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held shall give a title in fee in such property against all persons not 
under disability; and by C. C. P., see. 22, no action for the recovery of 
such real property can be maintained unless i t  appears that the plaintiff, 
etc., was seized or possessed of the premises in question within twenty 
years before commencing this action. These salutary provisions, how- 
ever, do not affect the present action, as by C. C. P., see. 16, they do not 
extend to actions already commenced or rights of actions already accrued 
at the ratification of The Code. 

As there must be a new trial for the error in his Honor's instructions 
to the jury, it is unnecessary to examine the questions of evidence 
raised on the trial, but we do not now see any error in his Honor's (152) 
ruling upon them. 

PER CURIAM. Venire de novo. 

Cited: Neely v. Neely, 79 N.  C., 480; Caldwell v. Neely, 81 N.  C., 
117; Bell v. Adams, ib., 121; Withrow v. Biggerstaff, 82 N .  C., 84; Pope 
v. Matthis, 83 N.  C., 171; Ward v. Farmer, 92 N. C., 98; Gaylord v. ' 
Respass, ib., 558 ; Page v. Branch, 97 N.  C., 102 ; Roscoe v. Lumber Co., 
124 N.  C., 41; Shannon v.  Lamb, 126 N .  C., 46; Woodlief v. Woodlief, 
136 N. C., 137; Bullin v. Hancock, 138 N.  C., 202; Whitaker v. Jenkins, 
ib., 479; Dobbins v. Dobbins, 141 N. C., 217; Bhea v. Craig, ib., 611; 
Mott v. Land Co., 146 N.  C., 526. 

N. G. AND G, D. RAND, ADMIR'ISTRATORS, v. THE STATE NATIONAL BANK. 

Practice-Complaint and Answer-Deposit i n  Bask-Parties. 

1. A plaintiff cannot abandon the averments of his complaint and fall back 
upon a collateral statement of facts set out in the answer. The proper 
course is to ask leave to amend the complaint and thereby present the 
point of the law desired. 

2. Where plaintiffs, as administrators, and one P., deposited certain money 
and valuable papers with a bank, with the agreement that  the same 
should be drawn out only upon the joint order of plaintiffs and P.: Held, 
in  an action by the administrators against the bank for the recovery of 
the deposits, to which action P. was not made a party, the plaintiffs 
were not entitled to recover. 

APPEAL at Spring Term, 1877, of WAKE, from Buxton, J .  
The case is sufficiently stated by the Chief Justice. Upon the plead- 

ings, his Honor gave judgment for the plaintiffs, and the defendant 
appealed. 
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Aferrimon, Fuller &Ashe, and George H.  Snow for plaintiffs. 
D. G. Fowle and Walter Clark for defendlunt. 

PEARSON, 0. J. The complaint alleges that the plaintiffs, as adminis- 
trator of one Parker Rand, deposited with the defendant a large amount 

of money, and a tin box containing papers of great value, to be 
(153) kept by the bank and delivered to plaintiffs on demand. 

The answer denies that the deposits mere made by the plaintiffs 
and were to be delivered to the plaintiffs on demand, and avers that the 
deposits were made by the plaintiffs and W. H. Pace jointly, and that it 
was agreed that said deposits should only be drawn out upon the joint 
order of the plaintiffs and Pace, and that defendants undertook to abide 
and perform that agreement. I t  also avers that the reason that the 
deposits were not handed to the plaintiffs on demand was that Pace 
refused to concur in allowing the deposits to be withdrawn. 

The want of proper frankness and the reticence of the complaint per 
se puts the plaintiffs out of court, for their averment is denied, and is . 
admitted by them not to be true. The plaintiffs cannot abandon the 
averments of the complaint and fall back upon a collateral statement of 
the facts set out in the answer. Their course was to ask leave to amend 
the complaint so as to make it correspond with the answer, which they 
admit to be true, by putting in a demurrer. I n  this way the point of 
law could have been presented. 

Passing by this objection upon the pleadings, which is fatal, we think 
it clear that the point of law is against the plaintiffs, and we should 
have supposed that i t  did not admit of any question, except for the fact 
that his Honor takes a different view of it. 

Pace had acquired an interest in this fund, and a right in a great 
measure to the control of it, and the defendant had expressly agreed not - - 
to deliver i t  to the plaintiffs without his consent. Upon what principle 
can a court of justice force him to violate this undertaking? 

The legal title of the personal estate vests in the executor or adminis- 
trator. They have much more ample power to dispose of it than an 

ordinary trustee, and if they-do o to a *urchaser with notice, it 
(154) is presumed to be in order to meet the exigencies of the estate, in 

the absence of gross fraud. Suppose the administrators, for some 
purpose or other, had transferred to Nr .  Pace an interest in these assets 
and conferred upon him the right in a great measure to control such 
assets; they had the power to do so, and i t  could only be set aside upon 
the ground of fraud. The plaintiffs would not be the proper parties to 
complain of a fraud in which they participated. That would be a mat- 
ter for the creditors or distributees, except the plaintiffs could aver and 
prove that Pace was acting as their attorney, which fact is nowhere 
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averred, and that by means of undue influence he took an unfair advan- 
tage, of which fact there is no averment, and upon that ground ask to 
have the contract with him and the subsequent contract with the defcnd- 
ant set aside. I f  these averments had been made, surely Pace could not 
be convicted of fraud without an opportunity of being heard. 

I t  cannot be tolerated that plaintiffs should file a skeleton of a com- 
plaint and seek to eke out a cause of action from matter set out in the 
answer of a defendant, who is a mere stakeholder, and against whom 
there is no charge of fraud. 

Judgment reversed, and judgment that defcndant "go without day" 
and recover his costs. 

PER CURIAM. Reversed. 

Cited: Grant v. B w w y n ,  88 N.  C., 101; McLaurin v. Conly, 90 
N. C., 63; Johnson v. Finch,, 93 N.  C., 209; Willis  v. Branch, 94 N.  C., 
147; Wright  v. Ins. Co., 138 N .  C., 499; Alley v. Howell, 141 N.  C., 115. 

(155) 
EDWARD SIMMONS v. CLEMENT DOWD, ADMINISTRATOR. 

Practice--EzczisabZe N~glect--Erron~ous and I r r e g u h  Judgments. 

1. The statute (C. C. P., see. 133) was intended to relieve a party from a 
judgment taken against him though his excusable neglect. Therefore, 
a motion to correct an erroneous judgment rendered a t  a former term of 
the court will not be allowed, if i t  appears that  the error committed was 
that of the court and not that of the party. 

2. In such case the remedy is  by appeal, certiorari, or petition to rehear. 
3. Where there has been no excusable default of the party and no appeal, etc., 

an erroneous judgment stands and has all the force of a right judgment. 
4. An irregular judgment, i. e., a judgment contrary to the course of practice 

of the court, may be set aside a t  any time. 

MOTION to correct a judgment, heard at  Spring Term, 1877, of MECK- 
LENBURG, bcfore Cloud, J. 

Tho action was originally brought against Samucl A. Harris, the 
intestate of defcndant. The allegation was that, in 1862, Harris agreed, 
in consideration of reasonable commissions as agent of plaintiff, to hire 
out certain slaves of plaintiff, and that he did not comply with the con- 
tract. This caso was referred to referees, who reported, among other 
things, that Harris had hired out the slaves for a certain period, in Con- 
federate currency, but had not paid the same to plaintiff. They further 
found that the value of the services of said slaves, in thc present cur- 
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rency, was $6 per month for each slave. Upon this report, a judgment 
was rendered at  a former term of said court, and the defendant, by this 
motion, seeks to have the same corrected, upon the ground that the judg- 
ment as drawn and signed was not warranted by the report of the 
referees. This motion was resisted by the plaintiff because (1) i t  was 
not made within one year after notice of the judgment; (2) no excusable 
neglect or surprise is shown, and (3) that the judgment was warranted 

by said report, and the court has no power to decide that i t  was 
(156) not. His  Honor granted the motion and modified the judgment, 

and the plaintiff appealed. 

W .  H. Bailey for plaintiff. 
Wi l son  & 8 o n  for d e f e n h n t .  

READE, J. The motion of the defendant and the action of the court 
below were evidently based upon the idea that C. C. P., sec. 133, appIied 
to the case; but that was a mistake. , 

That  section provides that where a party (not where the court, but 
where a party) has been a t  some default, in consequence of which a 
wrong judgment has been rendered against him, he may be relieved 
against i t  at  any time within a year if he will move, and if the court shall 
be of the opinion that his default was exusable. The words of the sec- 
tion are, "may relieve a party from a judgment," etc., "taken against 
him through his  mistake, inadvertence, surprise, or excusable neglect." 

~ b w  i t  is not alleged or pretended that the party was in  any default 
in this case. The only cause assigned for vacating the judgment is that 
i t  was "not warranted by the report of the referee"; that it was for too 
much; that i t  ought to have been for $261 instead of $432. The motion, 
therefore, is to correct an erroneous judgment rendered at  a former term 
of the court; the error being not that of the party under C. C. P., see. 
133, but the error of the court. 

I t  is common learning that all the judgments and proceedings of the 
court are "in the breast of the court" during the term,  and may be 
vacated or amended i n  any way; but a f t v  the  t e r m  closes they are sealed 
forever. This applies to all proceedings of the court which are regu- 
lar and according t o  the  course and practice of the court, however errone- 
ous the same may be. And note, that an erroneous judgment may be just 

as regular as one which is free from error. I f  I sue a man and 
(157) recover $100, my judgment is regular. I f  I ought to have recov- 

ered $200, or ought only to have recovered $50, my judgment for 
$100 is erroneouq, but still it is regular; and after the term of the court 
when i t  is rendered, I cannot have i t  increased, and the defendant cannot 
have it diminished. I f  this were not so, there would be no end to litiga- 
tion. 
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An irregular judgment, i. c., a,judgment contrary to the course of 
practice of the court, as, for instance, against one who is not a party, 
may be set aside at  any time. So where the record does not speak the 
truth, i. e., does not show what was actually done, i t  may be made to 
speak the truth at any time. But i t  cannot be made to speak what is not 
the truth. And here the record did speak the truth, for the court did in 
fact give judgment for $432; and i t  is proposed to amend i t  by making 
i t  speak what is not the truth, that the court gave judgment for $261. 
A record is the memorial of what was done, and not of what ought t o  
have been done. 

I s  there no remedy for an erroneous judgment where the court and not 
the party has been at fault? Yes; there is an appeal at  the time, or, if 
that i~ lost, a certiorari under proper circumstances; and in this Court, 
from which there is neither appeal nor eel-fiorari, we allow a petition to 
rehrar. But vhere there has been no excusable default of the party 
before judgment so as to come under C. C. P., see. 133, and no appeal or 
certiorcnl.i after judgment from the court below, or petition to rehear in  
this Court, an erroneous judgment stands, and has all the force and 
effect of a right judgment. 

But then it is insisted that where a coirt  renders an erroneous judg- 
ment which, at the time, is supposed both by the court and the parties 
to be right, but which is subsequently discovered to be wrong, it is excus- 
able neglect not to appeal. So i t  may be; and i t  may be that the party 
would for that reason be entitled to a c e ~ t i o r a r i ,  or to an injunction ; but 
i t  does not come under C. C. P., see. 133, mhich allows relief for 
the excusable default of the party mhich was before judgment. (158) 

The error i n  this case was that the court gave judgment for the 
value of the services of the slaves, instead of for the value of the Con- 
federate currency which the defendant had received for them. But all 
this was known to the defendant at  the time, and mas acquiesced in ; and 
the error complained of xTas either an afterthought or else the defendant 
was inexcusably negligent in not having corrected it. 

PER CURIAM. Reversed. 

Cited:  X a y  v. Lumber  Co.. 119 N .  C., 9 8 ;  Scot t  v .  L i f e  Assn., 137 
N. C., 525; X a n n v .  Hall, 163 N. C., 61. 
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W. B. WRIGHT AND WIFE v. R. M. McCORMICK ET US. 

Practice-Action to Recover Land-Partition. 
\ 

Where in an action for the recovery of land the plaintiff showed title under 
proper proceedings in partition, and the defendant admitted possession: 
Held,  that plaintiff was entitled to recover. 

ACTION to recover possession of land, tried at  Spring Term, 1877, of 
OJMBERLAND, before Mclioy, J .  

The plaintiffs read in evidence a petition, order of partition, appoint- 
ment of commissioners, and an order confirming their report in  the case 
of the present plaintiffs against 'Duncan McCormick, the devisor of the 
present defendants, and under whom the defendants claim the land in 
dispute. See 69 N. C., 14. The description of the land in  the complaint 
was the same as in  said petition, decree, and report of commissioners. 

The defendants admitted that they were in possession of the 
(159) land at  the time the action was brought, and the plaintiffs de- 

manded possession of the same upon the ground that i t  was 
allotted to them in the said proceeding for partition. His Honor gave 
judgment for the plaintiffs, and the defendants appealed. 

MacRae & Broadfoot and N .  W .  Ray for plaintiflk. 
Guthrie & Caw, B. Fuller, and MeKay for defendants. 

READE, J. The ferne plaintiff and the devisor of the defendants were 
tenants in  common of a tract of land; and, nnder proper proceedings had 
in  court, partition of the land was made between them, allotting to each 
a share in  severalty. An appeal was taken to this Court upon the objec- 
tion by the defendants that the commissioners had divided the wrong 
tract of land, but the description in the complaint and in the report were 
identical, and the objection was held to be "captious and frivolous." 
Wright v .  McCormick, 69  N.  C., 14. 

The devisor of the defendants died before the final confirmation of the 
report of the commissioners, and the defendants were made parties de- 
fendant, and the report of partition was confirmed and a proper decree 
made. 

The complaint states that since that time the defendants have taken 
possession of the land allotted to plaintiffs. The answer denies every- 
thing, and claims title and admits possession, "sole seizin." Seizin in  
deed, as this must be taken to be, is possession. The plaintiffs' proof of 
title-the record of partition before stated-was complete, and the de- 
fendants' possession was admitted. The plaintiffs were clearly entitled 
to recover. 

PER CURIAM. Affirmed. 
126 
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ALBERT FOSTER v. THOMAS S. PENRY. 
(160) 

Landlord and Tenant Act-I'ractice-Appeal. 

1. In  a proceeding before a justice of the peace under the landlord and 
tenant act (Eat.  Rev., ch. 64, sec. 1 9 ) ,  where the defendant denies the 
alleged tenancy, i t  is  the duty of the justice to proceed and try  the issue 
of tenancy. If i t  is determined in favor of the plaintiff, such judgment 
as  he may be entitled to must be given. If i t  is determined in favor of 
the defendant, the action must be dismissed. 

2. In such case, where there is an appeal to the Superior Court, the action 
must be tried and such judgment rendered as  should have been given in 
the justice's court. 

MOTION to dismiss an action for want of jurisdiction, heard at  Spring 
Term, 1877, of DA~IE,  before R e r r ,  J. 

On 9 January, 1875, the plaintiff made oath before a justice of the 
peace, in substance, that the defendant occupied a certain piece of land 
as tenant of the plaintiff from 1 January, 1874, to 1 January, 1875, when 
his term expired;-that the estate of the plaintiff was still subsisting, and 
that defendant refused to surrender the possession, and the plaintiff 
claimed $160 as rent. Upon this a warrant issued, which was executed. 
The defendant appeared and answered, in substance, that in 1868 he 
owned the land described in  the affidavit, and by a deed absolute in  form 
conveycd i t  to one Berry Foster, who afterwards assigned his interest to 
the plaintiff; but that at  the time of such conveyance i t  was agreed be- 
between him and said Berry Foster that the conveyance should be void 
whenever the grantor paid off a certain debt to Barbara, wife of Wiley 
Bailey, to which said Berry was surety, and that he is now ready to pay 
off said debt, and he denies that he ever occupied the land as the 
tenant of said Berry Foster or of thc plaintiff. At a trial before (161) 
the justice, on 6 February, 1875, it was agreed that a judgment 
might be given for plaintiff, and that defendant might appeal in two 
weeks, for which time execution should be suspended. On 24 February 
oxecution issued and the defendant was ejected. The defendant in  due 
time appealed to the Superior Court, and at  Spring Term, 1877, moved 
to dismiss the proceedings for want of jurisdiction in the justice, and 
for an order of restitution, which was refused by his Honor, and the 
defendant appealed. 

J .  M .  Clement  and Xhipp & Baile?y for p l a i n t i t .  
W a t s o n  & Glenn and J. M. McCorkle  for defendant.  

RODMAN, J., after stating the facts as above: The question thus pre- 
sented is this: A plaintiff, by oath, brings his case within the jurisdic- 
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tion of a justice under the landlord and tenant act (Bat. Rev., ch. 64, 
sec. 19) ,  and the defendant, by answer, denies the tenancy, and alleges 
a title i n  himself. Shall the justice proceed to inquire whether the 
defendant did enter as tenant of the plaintiff, and whether his term has 
expired, or shall he, upon the answer merely, dismiss the proceedings? 

We are not aware that this precise question has been heretofore de- 
cided, although expressions beariig on i t  more or less directly may be 
found in several cases: Forsythe v. Bzdloclc, 74 N.  C., 135; Heyer v. 
Beatty, 76 N. C., 28. The Constitution (Art. IV,  see. 27) gives to jus- 
tices jurisdiction of civil actions founded on contract wherein the sum 
demanded shall not exceed $200 and wherein the title to real estate shall 
not be in controversy. The act (Bat. Rev., ch. 63, sec. 17) prescribing 
the practice before justices says: "If i t  appears on th,e trial that the 
title to real estate is in controversy, the justice shall dismiss the action," 

etc. The words "real estate" of course have the same meaning in  
(162) the Constitution and in the act. I t  is not always proper, in con- 

struing a constitution, to give to such a term as "real estate" any 
strict technical meaning, but it i s  reasonable to give to such term the 
meaning which i t  ordinarily bears among professional men speaking on 
legal subjects, provided there be nothing in the context to forbid such a 
meaning. I t  is well known that a term for years is not classed as real 
estate jn the law books. I t  is called a chattel real; i t  does not descend 
to the heir, but goes to the executor with the personalty. Tomlyn's Law 
Dict., Real Estate. The words "real estate," in this clause of the Con- 
stitution, mean freehold estate. This definition has no immediate bear- 
ing on the question before us, and we proceed now to that. We think i t  
presents no difficulty. I f  the defendant entered as tenant of the plain- 
tiff, he i , ~  estopped from denying the plaintiff's title. The rule has its 
exceptions, but they need not be noted here. I f  he did not enter or 
occupy as tenant, the justice has no jurisdiction. Obviously, i t  would be 
unreasonable to allow the defendant to determine the jurisdiction of the 
justice; yet that is the effect if the justice must dismiss the action on the 
denial of the tenancy by the defendant and his claim of a freehold title. 
Jf such an answer were required to be on oath, i t  would hardly ever sup- 
port an indictment for perjury, although i t  might be false. It is easy to 
see that the jurisdiction of justices under the landlord and tenant act 
would be entirely destroyed. This cannot be the proper practice; the 
justice must try the issue of tenancy, and dismiss the action only when 
he finds i t  against the plaintiff. I f  he finds i t  for the plaintiff, he must 
proceed and give a judgment in  his favor as he may be entitled to. 
This is evidently the practice prescribed by the act above cited (Bat. 
Rev., ch. 63, see. 17) : "If i t  appears on the trial that the title to real 
estate is i n  controversy, the justice shall dismiss the action," etc. 
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The fact of telancy or nontenancy must appear on the trial, and (163) 
not merely in the answer; for the pleadings of the parties are 
properly not part of a trial, which can only be had after the issues have 
been made by the pleadings. 

I t  is a necessary function of every court to pass in the first instance 
on its own jurisdiction, and if the jurisdiction depends on a fact, it must 
necessarily determine the existence of the fact. Many examples might 
be given where i t  is evident that any other practice would be absurd. 
A case affectinq an ambassador can be tried only in the Supreme Court 
of the United States: but if every defendant in  anv other court can d i e  
miss the action by alleging that he is an ambassador, it would appear 
that foreign courts were represented in this country to an alarming 
extent. A probate judge has no jurisdiction to grant administration 
except on the estate of a person deceased, and in every case he tries and 
determines the fact of death. Pleas to the jurisdiction must be pleaded 
and determined before any other plea can be put in. Chit. PI. I n  the 
present case the plea is a denial of the tenancy, and the plaintiff must 
prove his allegation, and the justice must decide on i t  upon the evidence. 
I f  he finds that the defendant was a tenant, he must proceed to try any 
other matters in issue, and give such judgment as may be proper. No 
claim of a freehold title in the defendant can be allowed to be made. I t  
is impertinent; for if the defendant is not a tenant, it is immaterial, as 
on the failure of proof that he is, the jurisdiction fails; and if he is a 
tenant, the plea of title cannot avail him, as he is estopped to allege it. 

The judge of the Superior Court properly refused to dismiss the pro- 
ceedings. He  should have proceeded to try the case and to give such 
judgment as the justice might and ought to have given. I t  is by no 
means admitted that the defendant could appeal from the refusal of the 
judge to dismiss the action. I t  does not appear to have affected any 
substantial right of the defendant, and appeals from interlocutory 
judgments are not to be favored beyond the letter of the law, as (164) 
they unnecessarily and uselessly lengthen litigation. 

PER CURIAM. Affirmed. 

Cited: Cmwley  v. Woodfin, 78 N.  C., 6 ;  Davis v. Davis, 83 N.  C., 74; 
Nesbitt v. Turren t iw ,  ib., 5 3 7 ;  Hahn  v. Guilford, 87 N. C., 174; Dulzn 
v .  Ragley, 88 N.  C., 93; Durant v. Taylor, 89 N.  C., 353; Edwards v. 
Cornper, 99 N .  C.: 423; Plemmons v. Impr .  Co., 108 N.  C., 616; Paine 
v.  Czcreton, 114 N.  C., 608; Alexander. v. Gibbon, 118 N.  C.,  806; IsZer 
21. Hart, 161 N.  C., 500. 
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C. J. AND A. GREEN v. CASTLEBERRY. 

Practice in  Supreme Court-Exceptions--Action for Partnership 
Account. 

, ? 

1. In  cases on appeal to this Court, wherein the findings of fact in  the court 
below are subject to review, the errors must be specially assigned or the 
exceptions will not be considered, and the evidence bearing upon the 
question and showing the error below must be singled out and referred 
to, either i n  the exception or in the brief of counsel; ctherwise, the 
ruling below will be affirmed as  of course. 

2. I n  an action for a n  account of a partnership, where the referee failed to 
find (1) by whom the same was dissolved; ( 2 )  that the defendant re- 
fused to account; ( 3 )  who was managing partner; ( 4 )  facts admitted 
by the pleadings; ( 5 )  as to the cost: Held,  to be immaterial. 

ACTION for an account of a partnership, heard upon exceptions to a 
report of a referee, at Spring Term, 1876, of O R A ~ E ,  before Seymour, J .  

The case was referred to Thomas Ruffin, Esq., and upon the return of 
his report the plaintiff filed the following exceptions: 

"1. That he has not found the issues raised by the pleadings, both of 
law and fact. 

"2. That his finding the fact that the parties dissolved the partnership 
is contrary to the evidence, which was that the plaintiff dissolved 

(165) the partnership. 
"3. That he should have found that Castleberry refused to 

account to plaintiffs for the stock, profits, etc. 
"4. The complaint alleges that the defendant was the sole managing 

partner, but the referee has not found this fact, nor decided the law 
arising thereon, although the answer admits it. 

"5 .  The complaint alleges that the defendant fradulently wasted and 
now holds the assets of the partnership, and this is admitted by the 
answer; hut the referee does not find the fact, nor the law arising thereon. 

"6. The plaintiffs are entitled to an account of the stock, profits, etc., 
made, or which could have been made; and the referee has stated no such 
account. 

"7. That according to the evidence the defendant was fixed with part- 
nership assets in October, 1872, instead of January, 1873, as found by 
the referee. (This exception contains a detailed statement of sundry 
sums amounting to $950.27, which went into the defendant's  possession,^ 
and which was alleged to have been sufficient to pay all claims on account 
of brrilding a storehouse and kitchen, and says the defendant should not 
have been allowed credit for advancements for building, etc.) 

''8. That the referee should have found the value of the kitchen to be 
$100, and the storehouse $500, and should have allowed the defendant 
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$100 on the kitchen, minus the payment of the plaintiffs, and should 
have allowed the defendant nothing on the storehouse, as there were 
firm assets in  his hands sufficient to pay the amount after deducting the 
advancements made by the plaintiffs. 

"9. That he has not allowed the judgment of the Supreme Court in  
this case against the defendant for $27 as a set-off. 

"10. That he has not charged the defendant with anything as received 
from the firm, whereas he should have charged him with $72. 

"11. That he should have charged the defendant with profits (166) 
a t  100 per cent upon the stock of goods. 

"12. That in  paragraph 8 of the report he should have found in  favor 
of C. J. Green as to the $150. 

"13. That paragraph 10 of said report is not in  accordance with the 
facts as supported by the evidence and the law arising thereon. 

"14. That paragraphs 11, 12, 13 of said report is not such an account 
as the law requires to be stated from the facts and evidence. 

"15. That paragraph 15  of said report is excepted to upon the same 
ground as stated in  the foregoing exception. 

"16. There is no evidence to support the finding in  paragraph 16 of 
said report. 

"17. The decisions of the referee are not in  accordance with the law 
and facts, and are excepted to on the ground as stated in  this bill of 
exceptions. 

"18. The plaintiff excepts to Schedule 'A,' Item 'C,' as not being in 
accordancs with the evidence and law. 

('19. The plaintiff excepts to all items in  Schedule 'B,' except James 
Barbee's barrel of brandy, $93. H e  claims that the defendant should 
have been allowed only $70 and one-third purchase money of lot, being 
$56.3335, and that $32 paid Page and Andrews' bill of lumber has been 
allowed twice. 

"20. That he has not found the facts nor decided the law arising 
thereon relative to the defendant's purchase of the Lewis Platt  lot, and 
carrying partnership funds into 'First and Last Chance.' 

('21. That he should have charged defendant with profits at  100 per 
cent, but charged him with none. 

"22. KO. 35, in  Schedule 'C,' $50, for retail license in  Durham for 
twelve months from 3 February, 1873. The defendant should account 
for the license, as i t  was used by him personally in 'First and 
Last Chance' for the remainder of the year after the dissolution (167) 
of the partnership. 

''23. That $187.96 was paid by the receiver on the Bevan bill of goods, 
rlnd no notice is taken thereof by the receiver in his account. 
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"24. The plaintiffs are entitled to judgment for costs of this suit 
against the defendant." 

See same case, 70 N. C., 20. 
His Honor overruled all thc exceptions, except No. 20, and ordered 

that defendant be charged with $40 on account of said retail license for 
the time he used it. T ~ P  referep ma3 directed to proceed to collect thi: 
debts due the firm from the receiver, and settle the affairs of the partner- 
ship. From which ruling the plaintiffs appealed. 

R. W .  Y o r k  for plaintif is.  
W a l L e r  Clark for. clefendont. 

Ror~a~aiv, J. This action is for an account of a partnership in  a 
drinliingsaloon, called the "Side-Pocket," in the village of Durham. 
Tha partnership lasted from September, 1872, to about April, 1873. 
The principal expenditures seem to have consisted in buying a lot and 
building a house. For thew purposes, and for obtaining goods from 
time to time, the several partners ad~anced different sums. No regular 

, accounts were kept, and no means exist for stating an account, except 
memoranda occasionally kept on loose pieces of paper, and the recollec- 
tioris of partners and others, which naturally differ considerably. I t  
was referred 'to a respectable member of the bar to take an account of 
the partnership dealings, which he did, and made a report, to which the 
plaintiffs filed twenty-four exceptions. The eaidence fills thirty-nine 
pages of manuscript, closely written, and the report of the referee, with 
t h ~  schedules, nine pages. The judge, a'fter a deliberate examination, 

overruled all the exceptions but one, amounting to $40, with 
(168) which he thought the defendant ought to be charged, because he 

continued to use the retail license of the firm after the dissolution, 
in  an individual enterprise in a saloon called "the First and Last 
Chance." 

I t  is our duty to consider the exceptions when they are in  such definite 
and intelligible form as is required by the practice of the Court, and we 
have done so; but it certainly cannot be our duty to go into any detailed 
examination of them. Uany  of them are evidently frivolous, a ~ l d  i t  
~vonld be a sheer waste of time upon them to do more than say so. Some 
of them (for example, the 7th and 8th) are obscure, and they seem to be 
because the referee drew wrong infarences of fact from the evidence; but 
they do not refer to the particular eaidence which required contrary 
inferences, and apparently expect us to master the whole evidence to 
determine whether, after the storehouse mas partially completed, the 
defendant received, or might and ought to have received, profits enough 
to pay for t h ~  completion, or, in effect, to state the whole account over 
again. 11s to exceptions in such shape as these, i t  may perhaps be proper, 
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though it ought not to be necessary, to state the rule which this Court 
will apply. I t  is not a new rule that we propose to establish, or one 
peculiar to this Court. I t  is a rule acted on by every court which re- 
views findings of fact on final appeal, and is intended to prevent the 
time of the court, which belongs to all its suitors, from being occupied 
in  the tedious regxamination of minute facts for which it is not adapted. 
I t  is within the jurisdiction, and therefore i t  is the duty, of this Court, 
in  a certain class of cases, to review on appeal the findings of the Supe- 
rior Courts in matters of fact. But it does this as a court of appeal, and 
not as a court of original jurisdiction. The Court presumes the finding 
of the judge of the Superior Court to be right until i t  is shown to be 
wrong, and therefore the error must be specially msigned, or the 
exception will not be considered, and the evidence bearing upon (169) 
the question and showing the error of the judge must be singled 
out and referred to, either in the exception itself or in a brief of counsel 
filed in  the case. This I remember was said in Whitford v. Poy, 71 
N.  C., 527, when i t w a s  before this Court for the third time; but I do 
not find i t  in the case reported. 

We proceed now to consider the several exceptions: 
1. The referee has found on all material issues. 
2. I t  is quite immaterial who dissolved the partnership. 
3. The referee did find that there had been no settlement of accounts, 

and nothing more was material. 
4. This was immaterial, except as matter of evidence. 
5. I t  is not necessary that a referee shall find what is admitted by the 

pleadings, and i t  is not seen how the fact is material in this case. 
6. The referee has stated an account. This exception is too general. 
7, 8. These have been already considered. No evidence is referred to 

in  support of them. They are unintelligible without a study of the whole 
evidence. 

9 to 21, inclusive, and 23 are open 'to the same objection. 
22. Was allowed by the judge. 
24. I s  not the fit subject of an exception, as the costs form no part of 

a referee's report. 
The defendant will recover costs in this Court. 
PER CTJRIAJI. Affirmed. 

Cited: Green v. Jones, 78 N. C., 268; Paschal1 v. Bullock, 80 N.  C., 
9 ; Morrison v. Baker, 81 N .  C., 82. 



I N  THE SUPRENE C O U R T .  [77 

Ross v. HENDERSON. 

(170) 
WILLIAM C .  ROSS ET a s .  V. WILLIAM F. HENDERSON ET m s .  

Partnership-iSale of One Partner's Interest-Partnership Creditors- 
S ta tu te  of Limitations. 

1. Where land is  purchased with partnership funds and conveyed to the 
partners by name, although i n  law they a re  considered as  tenants i n  
common and no notice is taken of the equitable relations arising out of 
the partnership, yet in  equity the partnership property is  devoted to 
partnership purposes and a trust is  created for the security of the part- 
nership debts. Therefore, when a partnership becomes insolvent, i ts  
property is  primarily liable to the payment of the partnership debts, to  
the  postponement of the creditors of the several partners. 

2. An attempt by one partner to  sell his interest in  partnership property in  
payment of his individual debt is a breach of the partnership agreement 
for which the other partner or creditors of the partnership have a 
remedy. 

3. If the vendee in such case knows that  the property conveyed is partnership 
property, he is deemed t o  have had notice of the t rust  and is  held to have 
purthased only what his vendor could equitably convey, z. e., the legal 
estate of the vendor subject to the state of the partnership accounts. 

4. Bemble, that  this is also the case where the interest of one partner in 
partnership property is  sold under execution issued on a judgment against 
him upon an individual debt. 

5. If a creditor of a partnership obtains judgment against the partnership 
and levies upon and sells under execution the interest of one partner in  
partnership property, either the sale is void or the purchaser takes only 
the moiety subject to the equities of the other partner o r  the other cred- 
itors of the partnership. 

6. An action by the creditors of a partnership t o  hold the owners of the legal 
estate (who purchased the interest of one partner i n  the partnership 
property) a s  trustees for the security of their debts is  not barred by 
C. C. P., see. 34 ( 9 ) .  Quere, a s  to the application of C. C. P., see. 37. 

(171) ACTION t o  subject par tnership proper ty  t o  t h e  payment  of f i rm 
debts, t r ied a t  Spr ing  Term, 1877, of DAVIDSON, before Kerr ,  J. 

T h e  case i s  sufficiently s tated b y  Mr.  Justice R o d m a n  i n  delivering t h e  
opinion of th i s  Court.  Judgment  f o r  defendants. Appeal  b y  plaintiffs. 

Scott  & Caldwell for plaintiffs. 
J .  M. McCorkle for defelzdants. b 

R O D M ~ N ,  J. A very brief summary  of t h e  general  facts  of t h e  case is 
necessary t o  make  this  opinion int!elligible. 

I n  1858 Henderson Adams a n d  J a m e s  Smi th ,  who were partners  i n  
seIling goods, took a deed t o  themselves f o r  a cer tain lot  in Lexington. 
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Ross v. HENDERSON. 

They paid for i t  and put improvements on i t  from the partnership funds, 
and used i t  for the partnership business. They continued in business 
until 1868, when the firm became insolvent, and each of the partners was 
individually indebted in large sums. 

The plaintiffs are several creditors of the firm, who recovered their 
several judgments in  1869, and sue in behalf of all the other partnership 
creditors, if any. 

On 21 November, 1867, Smith, being individually indebted to the 
defendant Dusenberry, conveyed to him, in satisfaction of the debt one- 
half of said lot. Certain of the plaintiffs issued executions upon their 
judgments recovered as aforesaid in 1869, and levied on Smith's estate 
in  said lot. This was sold, and bought by 'Dusenberry, in May, 1870. 

Certain individual creditors of Adams recovered judgmen.ts against 
him in 1868, under which his estate in said lot was sold in  August, 1868, 
and the defendant J .  H. Adams became the purchaser. J. H. Adams 
conveyed his estate to the defendant Henderson. 

I n  July, 1875, Smith, on his own petition, was adjudged a bankrupt, 
and in  [date not stated] received his final discharge. His  as- 
signee, Pickett, is a defendant in this action. 

This action was begun on 20 September, 1876. The plaintiffs 
(172) 

demand judgment that the said lot be sold and the proceeds be divided 
ratably among the partnership creditors of the firm of Adams & Smith. 
The judge below was of opinion that the demand of the plaintiffs was 
barred by the statute of limitations, and dismissed the action, from 
which judgment plaintiffs appealed. 

When land is purchased with the money of a partnership, and con- 
veyed to partners by name, the law considers the grantee5 as tenants in 
common, and takes no notice of the equitable relations arising out of the 
partnership. 

111 equity, however, i t  is held that the partnership agreement devotes 
the partnership property to partnership purposes, and creates a trust in 
i t  for the security of the partnership debts. On the insolvency of the 
partnership, i t  is primarily applicable to the payment of the debts of the 
partnership, to the postponement of the creditors of the several partners. 

When, therefore, one of the partners undertakes to sell his interest in 
the whole, or any part  of the partnership property, in  payment of his 
individual debt, it is a breach of the partnership agreement, for which 
the other partner and, as subrogated to his rights, the partnership cred- 
itors may have a remedy. 

And if the vendee of such interest knows that the property so conveyed 
is the property of the partnership, he is deemed to have had notice of the 
trust, and is held to have purchased only what his vendor might equita- 
bly convey; that is, the legal estate of his vendor in a half (or other 



I N  T H E  SUPREME COURT. 177 

Ross v. HENDERSON. 

share) of the property, subject in equity to the state of the partnership 
accounts. That was all that Dusenberry acquired on his purchase from 
Smith. We assume, although i t  is not distinctly stated, that he knew, 
or had reason to know, that the lot was partnership property, and was 

used in the partnership business. H e  knew, of course, that the 
(173) consideration which he paid was a release of the individual debt 

of Smith, and he must be presumed to have known, as a matter of 
law, that he was acquiring only Smith's estate, subject to all equities. 

The authorities in support of these principles are too numerous to be 
cited in  detail. We cite only a few from this Court, and refer to the 
text-books for the doctrines in general. Dona1dso.n v. Bank, 16 N. C., 
103; Eaird v. B a d ,  18 N.  C., 524; Coll. Part., secs. 135-822; Williams 
v. Moore, 62 N.  C., 211; 1 American L. C., 329; Dyer v. Clark, 5 Metc. 
(Mass.), 561; Herman on Ex., 547, see. 359; Roberts v .  Oldham, 63 
N. C., 297; Broaddus v. Evans, 63 N .  C., 633; Phillips v. Trexwant,  67 
N. C., 370; Wells v. Mitchell, 23 N.  C., 484. 

On the same principle, if a creditor of one of the partners only obtains 
a judgment against that partner, and levies execution on the whole or , 
any particular part of the partnership property, the purchaser gets 
merely the legal estate of the defendant in the execution, subject to the 
equities of the other partner and of the partnership creditors. Coll. 
Part ,  secs. 166-822; 1 Am. L. C.; Herman on Ex., 538, sec. 355; Tred- 
well v. Roscoe, 14 N.  C., 50; Price v. Hunt,  33 N. C., 42; Latham v. 
Ximmons, 48 N.  C., 27. And this would be true, at  least i n  this State, 
whether the purchaser knew that the property was partnership property 
or not, as such purchaser takes subject to all equities, whether he knows 
of them or not.. Polk v .  Gallant, 22 N .  C., 395. 

J. H. Adams, by his purchase under execution against Henderson 
Adams, acquired the legal estate of the defendant in execution, subject 
to the equities aforesaid. As Henderson, to whom J. H. Adams con- 
veyed, does not plead that he was a bong, fide purchaser for value and 
without notice, he acquired the rights of his vendor, and no more. For 
Dusenberry, however, it is said that after the conveyance to him by 

Smith, certain of the present plaintiffs having recovered judg- 
(174) ment against both the partners for partnership debts, levied on 

and sold the estate pf Smith in one moiety of the lot, when he 
(Dusenb~rry) became the purchaser; so that by this purchase he ac- 
quired both a legal and equitable estate in  a moiety of the lot. 

I f  a creditor of a partnership gets judgment against the partners, and 
levies upon and sells any piece of the partnership property, the pur- 
chaser gets a title thereto clear of any equities arising out of the part- 
nership relation. Coll. Part., see. 822. But to have this effect the levy 
must be on the estate of both partners in  the particular property, and 
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not on the estate of one alone. I f  the levy is on the estate of one only, 
i t  is either void or the purchaser gets only the moiety, subject to the 
equities of the other partner. Coll. Part., see. 822; Johnson v. Evans, 
7 Man. and Granger, 240-50 (E.  C. L.). 

Independently of this, Smith had parted with his estate as far  as he 
c o d d  by the previous deed, which was good as between him and Dusen- 
berry, and not ~ o i d  as to the partnerihip creditors in the sense in which 
a deed made to defraud the creditors of the grantor is. 

There was, therefore, at the time of the sale, no estate in Smith which 
could be sold under execution at law, and the purchaser acquired nothing. 

These general principles lead to the conclusion that the plaintiffs are 
entitled to the relief sought, unless i t  be prevented by some defense.not 
,jet considered. The judge below seems to have been of this opinion, as he 
dismisses the action upon the sole ground that it is barred by the statute 
of limitations. I n  this we consider that his Honor was in error. We 
suppose that he came to this conclusion upon C. C. P., see. 34 (9), which 
is  in  these words: "Within three years." "An action for relief on the 
ground of frand in cases which heretofore were solely cognizable in a 
court of equity, the cause of action in  such case not to be deemed 
to have accrued until the discovery by the aggrieved party of the (175) 
facts constituting fraud." 

We are not aware of any authority on this precise question. We are 
of opinion, however, that this statute does not apply to the cause of 
action of plaintiffs. Their right to hold the owners of the legal estate 
trustees for the security of their debts does not arise out of the fraud of 
those owners, but ont of the trust created by the partnership agreement, 
and because those owners bought the land subject to the trust. 

I t  may sometimes bc said that one who takes from a partner a convey- 
ance of partnership property in payment of the individual debt of the 
partner commits a fraud on the other partner, and in a particular case 
or in  a general sense of the word i t  may be true. But the act is not 
necessarily a frand, and requires the addition of other particulars to 
make i t  so. The conveyance may be authorized by the state of the part- 
nership accounts, and thus valid. The ground of the plaintiffs' action is 
a trust arising by contract, and it is not barred by any statute as long as 
their debts exist in contemplation of law-that is to say, are unpaid, and 
not barred by the statute of limitations, unless it be by C. C. P., sec. 37, 
which bars all actions for relief not otherwise movided for unless com- 
menced within ten years after the cause of action accrued. The plain- 
tiffs' cause of, or right to, this action accrued when they respectively 
recovered judgments. We do not consider ourselves at liberty to con- 

' sider the defense set up by reason of the discharge of Smith in  bank- 
ruptcy. 
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T h i s  question does not  appear  to  have  been considered or  p a s s ~ d  upon 
i n  t h e  cour t  below; neither a r e  the  facts  respecting it ful ly  stated. W e  
a r e  unable, therefore, to  give a final judgment  i n  t h e  action. 

Cause  remanded to be proceeded i n  according to th i s  opinion. 

PER CURIAJI. Remanded. 

Cited:   vend en hall v. Benbow, 84 N.  C., 650;  Bank v. Blossom, 92 
N. C., 702;  Hartness v. Wallace, 106 N.  C., 432;  Barnes v. iUcCullers, 
108  N. C., 56 ; iVorton v. XcDevit, 122 N.  C., 759 ; Skerrod v. Mayo,  
156 N. C., 150. 

Doubted: Allen v. Grissom, 90 N .  C., 95. 

(176)  
SANDFORD A. LOKG v. DICKERSON SWIKDELL, CORNELIUS SWIN- 

DELL, SOLOMON F. SWINDELL, RICHARD C. WINDLEY, AND GEORGE 
CREDLE. 

Easemen-Condition Precede&-Parties-Verdict-Damages- 
Supreme Court Practice. 

1. Where the grant of an easement is upon a condition precedent, i t  cannot 
be enjoyed by the grantee until the condition is performed. 

2. In such a case a deed from the original grantee conveys only a right to 
the easement upon performance of the prescribed condition precedent. 

3. The word "if" is  an apt one to express a condition precedent to the crea- 
tion of an easement. 

4. When a n  injury is caused by the separate action of several persons whose 
interests a re  adverse to the plaintiff, i t  is proper (under C. C. P., sec. 61  
and 248, subsec. 3)  to join them as defendants i n  an action for damages. 

5. But where there is  no unity of design or concert of action, and the separate 
action of each defendant causes the single injury, the share of each in 
causing i t  is separable and may be accurately measured. In  such case 
the jury can properly assess several damages. 

6. This Court gives such judgment as the court below should have given. 

ACTION f o r  damages f o r  breach of covenant, t r ied a t  S p r i n g  Term, 
1877, of HYDE, before EUTP, J. 

T h e  case made  b y  t h e  pleadings and  verdict of t h e  j u r y  was  th i s :  
O n  30 April, 1855, t h e  plaintiff owned a cer tain piece of land,  through 

which a di tch r a n  f r o m  Mattarnuskeet Lake  t o  a canal,  which r a n  
th rough  a piece of l and  then the  property of one Stanley, called the  
McCauley land,  t o  t h e  head of Wysocking Creek. 
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The plaintiff had acquired a right to drain his land into this canal. 
Jones Boomer was seized in fee of a piece of land adjoining the plain- 
tiff's on the west, and John W. Litchfield of another piece west of and 
adjoining the Roomer land. On the said day the plaintiff made 
and delivered to Boomer and Litchfield a deed as follows : (177) 

This indenture, made and entered i&o this 30 April, 1855, between 
Sanford A. Long, of the one part, and Jones Boomer and John W. Litch- 
field, of the other part, all of the county of Hyde and State of North 
Carolina, mitnesseth: Whereas the said Long, Boomer, and Litchfield, 
at  the time of sealing and delivery of these presents, are respectively 
seized in fee of adjoining tracts of land; and whereas the said Boomer 
and Litchfield having no convenient and effective drain to their lands 
without crossing over and through the lands of the said Long, a n d  the  
said Long  being wi l l ing in t h e  spir i t  of good neighborhood t o  grant  a 
p r i d e y e  therefor  o n  certain conditions,  re svua t ions ,  and  l imi tat ions;  
and whereas the said Long has a personal privilege of a canal or drain 
through the lands of Edward Stanly to the head of Wysocking Creek, 
not granted to others: now,  if t h e  said B o o m v  and  Litchfield shall  pro- 
cure  f r o m  t h e  owners  of the  said land a r igh t  of d r a i n  or d i t ch  f r o m  the  
sou thern  t e r m i n u s  of m y  lake  canal,  then through the head of Wysock- 
ing Creek, of sufficient width and compass to discharge and carry off all 
the water which may be forced down the drains hereinafter granted them 
through my own land, and shall, in conjunction with myself, cut out and 
keep open said canal leading into Wysocking Creek-the said Boonier 
performing three-sevenths of the labor necessary thereto, the said Long 
three-sevenths, and the said Litchfield one-seventh-and shall at all times, 
when necessary, perform their share of said work, a n d  i n  de fau l t  thereof 
pay  to  t h e  other  parties per forming  it the  value of the i r  share of the  
labor, w h i c h  value i s  t o  be adjudged a n d  assessed b y  three  disinterested 
parties chosen for t h a t  purpose. 

Then this indenture witnesseth, that the said Long, for divers good 
and sufficient considerations, and more especially for the consideration 
of $5 to me in hand paid by the said Boomer, and the further sum 
of $5 to me in hand paid by the said Litchfield at  and before the (178) 
sealing and delivery of these presents, the receipt whereof is 
hereby acknowledged, the said S a n f o r d  A. Long  hath bargained, granted, 
sold, released, and confirmed, and by these presents doth bargain, grant, 
sell, release, and confirm unto the said Jones  Boome?; his heirs and 
assigns, the right to cut and keep open a drainway or ditch of 6 feet in 
width, through that tract of land now owned by me under the purchase 
from Francis A. McCauley, known as the McCauley land, said drain or 
ditch to commence where said Boomer's land (whereon he now lives) 
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intersects and corners at its southern point with my line, and where he 
has now a ditch, and running with the old ditch to where i t  intersects 
with my leading canal from the lake, thence with the tract of said lead- 
ing canal so as to leare a space of 21  feet in width on the east side 
thereof between said ditch and the line of George 9. Selby, to my south 
and back line. 

And the said Sanfod A :  Long hath bargained, granted, sold, released, 
and confirmed, and doth hereby grant, bargain, sell, release, and confirm 
to the said John W. Litchfield, his heirs and assigns, the right to cut or 
keep opcn a ditch or draining-way -of 6 feet in width from the point 
where the land (whereon he now lives) intersects with the back line of 
my McCauley land, and running thence with said back line to where i t  
will empty into the ditch or privilege granted to Jones Boomer, saving 
and reserving to myself, my heirs and assigns, the right and privilege of 
draining any and every portion of my said lands into either one or both 
of said ditches, whether that under the grant to Jones Boomer or to 
John W. Litchfield. To have and to hold the privilege of drain herein 
granted to the said Boomer and Litchfield, their heirs and assigns, as an 
appendage each to the tracts of land 071, which they now live, and no 

other. 

(1'79) And the said Boomer, for himself, his heirs and assigns, doth 
covenant to and with said Long, his heirs and assigns, that he will 

keep open the said ditch a t  his own proper costs and charges, and that 
he will at  all times perform such work thereon as may be necessary to 
keep said ditch in proper repair. 

And the said Litchfield, for himself, his heirs and assigns, doth cove- 
nant to and with said Long, his heirs and assigns, that he will in cutting 
said ditch throw up a bank on the northwest side thereof of sufficient 
height and width to operate as a permanent barrier or dam against the 
backwater, and that he will at all times keep such dam in permanent and 
sufficient repair at his own proper costs and charges. 

And the said Long doth hereby covenant to and with the said Boomer 
and Litchfield, their heirs and assigns, that they shall and lawfully may 
at any and all times peaceably and quietly use, occupy, and enjoy the 
rights of drain hereby granted, and that they shall for that purpose have 
a right to pass over my said lands free and unmolested by me, my heirs 
and assigns. 

I n  testimony whereof I have hereunto set my hand and seal, day and 
date above written. S. A. LONG. [SEAL] 

Signed, sealed, and delivered in  the presence of Robert Jennett and 
N. Beckwith. 

140 
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This deed was not executed by either Boomer or Litchfield. 
Afterwards, viz., in 1859, Litchfield conveyed his piece of land to Mar- 

cus Smindell, who devised i t  to Dixon Swindell, one of the original de- 
fendants, and died in 1864. I n  Nay, 1855, Boomer conveyed his piece 
of land to Marcus Swindell, who devised the same to Cornelius Swindell 
and Solomon Swindell, two other of the defendants, and to David 
Swindell. 

Solomon conveyed two-thirds of his estate to R. C. Windley, a (180) 
defendant. 

Tho estate of David Smindell was sold under execution, and ~urchased 
by the defendant George Credle, and was afterwards conveyed to Cor- 
nelius Smindell, a defendant. 

Neither Boomer nor Litchfield, nor any of their assignees, ever pro- 
c u r ~ d  a right to drain their respective lands into the Stanly (or McCau- 
ley) canal. Nor hare any of them ever enlarged the said Stanly canal. 

Nevertheless the said Marcus Swindell, while he owned the Boomer 
land, cut a ditch on the route on which a right to cut a ditch six feet 
wide had been granted to said Boomer, by the deed of 30 April, 1855, 
which ditch either was originally cut by him or soon after his death was 
enlarged by some of his assignees to the width of ten, feet, and was con- 
tinued of that width to the commencement of the action. 

Litchfield, or Marcus Smindell, his assignee, while owning the Litch- 
field land. cut a ditch from the western boundary of that land through 
the same, to meet the ditch aforesaid through the Boomer land; and thus 
the water from both the Boomer and Litchfield lands was poured into 
the ditch of the plaintiff; and the outlet being insufficient to discharge 
the waters so brought down, the plaintiff's land was overflowed and 
injured. 

The defendants' assignees as aforesaid, continued, up to the time of 
the bringing of the action, to use and enjoy the ditches cut as aforesaid 
through the Boomer and Litchfield lands. 

The plaintiff c la im~d damages for the injury, and also moved for an 
injunction to restrain the defendants from flowing water from their 
lands into plaintiff's ditch. 

Several issues were submitted to a jury, and the substance of their 
findings is incorporated in the preceding statement. 

They found separate damages against the defendant R. C. Windley 
and Cornelius Swindell, and the heirs of Dixon Swindell, ~ h o  had 
died during the pendency of the action. His  heirs, to wit, Sally (181) 
J. Swindell, Joel Swindell. and I). Swindell, had been duly made 
parties, and appeared by a guardian ad litem appointed by the court. 
The administrator of Dixon Swindell was also made a party. 

His  Honor dismissed the action, and the plaintiff appealed. 
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J.  E. Xhepherd and D. M. Carter for p la in t i f .  
George H.  Brown,  Jr.,  for defendants. 

R o ~ n ~ m ,  J., after stating the facts as above: Three points are made 
by the defendants : 

1. That inasmuch as Boomer aiid Litchfield never executed or formally 
became parties to the deed of 30 April, 1855, they were not bound by the 
conditions and covenants on their part therein contained. I t  is not 
denied in the answer, and i t  is expressly found by the jury, that they 
accepted the deed, and that their assignees accepted and used the ease- 
ment granted in it. 

We had occasion to consider this question in Maynard v. Moore, 7 6  
N .  C., 158, and i t  is there said that a party who accepts a deed contain- 
ing coaenants on his part is bound to perform them, although he does not 
execute the deed as a party. For that the case of Finley v. Tfilson, 4 Zab. 
(K. J.), 311, i s  cited. The true reference is 2 Zab., 311. See also, on 
this point, E n d e  v.  111ayor of X e w  Rrun~swick,  38 N .  J., 47; 13 Pick., 
323 ; 9 Xetc., 396. 

I n  the present case, however, there is no necessity for resorting to that 
doctrine. 

I n  the deed under which the defendants claim the grant of the ease- 
ment is expressly made conditional upon the acquisition by the grantees 
of a right to drain through the Stanly canal, and provision is made for 
their enlarging that canal in conjunction with the plaintiff. The deed, 
after reciting that Boomer and Litchfield owned adjoining lands which 

they could not conveniently drain except through the land of the 
(182) plaintiff, and that plaintiff had a right to drain his own land 

only through the Stanly canal, and that said plaintiff was willing 
"to grant a privilege therefor on certain conditions," etc., says: "Now, 
if said Boomer and Litchfield shall procure from the owner of said 
(Stanly) land a right to drain or ditch,"etc., "of sufficient width and 
compass to discharge and carry off all the water which may be forced 
down the drains hereinafter granted them through my land, and shall, in 
conjunction with myself, cut out and keep open said canal leading to 
Wysocking" (the Stanly canal), etc., ('then this indenture tvitnesseth," 
that said Long grants to Boomer and his heirs and assigns an easement 
to cut into Long'? ditch; and also grants to Litchfield and his heirs and 
assigns a similar easement; the said easements to be held as appendages 
to the sereral pieces of land then owned by Boomer and Litchfield re- 
specti\-elp. 

Then the said Boomer and Litchfield severally convenant for them- 
selves and their respective heirs and assigns to keep open and in good 
order "the said ditch" (meaning, as we assume, the ditch or ditches 
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authorized to be cut through the land of the plaintiff. The precise mean- 
ing of the words is not material in tile present action). 

The word "if" is an apt one to cxprcss a condition precedent to the 
creation of an easement; and the whole language and frame of the deed 
show that i t  was the intention of the grantor that thc grant should not 
go into effect, at least, until the grantees had acquired an easement in 
the Stanly canal. I n  fact, as the grantor Lad no right to flow into the 
Stanly canal water f r ~ m  any land other than his own, he could not make 
the grant to Boomer and Litchfield except on that condition precedent, 
without subjecting himself to an action Jor damages by the owner of that 
canal. 

2. The second point made by the defendants is that if the (183) 
original grantees, Boomer and Litchfield, weye bound by the cove- 
nants on their part contained in the decd of April, 1855, their assignees, 
the prcscnt defendants, are not. 

The view which we take of the intent and effect of that deed renders 
i t  unnecessary for us to consider this question; for if the grant of the 
eascment was upon a condition precedent which has never been per- 
formed, then the original grantees were never seized of it, and of course 
i t  ncver passed to their nssipecs. Nothing passed to the assignees be- 
yond what their assignors had, which was a right to the easement upon 
the p~rformance of the prescribed condition precedent. 

3. The third point is that if the defendants have no right to flow 
water from their respective lands into the ditch of the plaintiff, to his 
injury, still the tort is that of the several defcndants respectively, for 
which sevcral actions would lie, and not a single tort committed by all 
of them jointly, for which a joint action ~vould lie; and if a joint action 
will lie, the present verdict is bad in assessing several damages. We 
reper, that we werc not furnished with any argumcnt on this point by 
the counsel on either side, or with a rcfercncc to any authorities respect- 
ing the practice proper in such case. Before our Cod? of Civil Pro- 
cedure, the rule seems to have been that in  an action against joint tres- 
passers the jury werc required to find a joint damage, and if they found 
several dlmagcs against the several defcndants, the plaintiff was entitled 
to judgnlent against all of the defendants for the highest sum found 
aga in~t  any of them, or the verdict would be quashed. Heydon's case, 
11 Coke, 5a, secs. 4, 5 (p. 8, vol. 6) ,  and ?files v. Prat, there cited. 
I n  Eliot v. Allen,  1 Man., Cxran. Scott, 18 (50 E. C. L.), i t  was said that 
wrrc the acts of the several defendants made but onc trespass, the dam- 
ages must be joint. No doubt this rule is reasonable when all the 
trespass~rs act upon a common design and in aid of each other, (184) 
although the parts taken by each differ in importance; and i t  
applies also in criminal cases. But i t  was early seen that there might be 
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cases in which its application would be unjust. I n  Austen v. Wil lward ,  
Cro. Eliz., S60, i t  vTas said: "If in trespass against divers persons, the 
one is found guilty in psrt and the others in all, then the damages shall 
be served." And this view was a c t ~ d  on in Rodrzoy v. Strode, 3 Mod., 
101 ; and in Player v. W a r n ,  CYro. Gar., 54. For a collection of the Eng- 
lish cases, see Afayne on Damages, pages 329, 330. 

I t  is unnecessaly more particularly to examine the former law, or to 
decide m-bat the rule would have been before our Code of Procedure. 
Section 61 of the Code says: "Any person may be made a defendant 
~ v h o  has or claims an interest in the controversy advise to the plaintiff," 
etc.; and section 248, subsection 3, says: "In an action against several 
defendants, the court may, in its discretion, render judgment against 
one or more of them, leaving the action to proceed against the others, 
whenever a several judgment may be proper." We will now consider 
the facts of the present case with a view to the application of the above 
sections. 

A11 the defendants have an interest in  the controversy adverse to the 
plaintiff. They all claim the easernent in controversy, under the same 
grant;  and the injury to the plaintiff is causcd by the separate action of 
each of them. They are, therefore, all properly made defendants under 
section 61. But there is no unity of design, and .no concert of action 
among them. The most western of the defendants pours his water on his 
eastern neighbor, and he, ir turn, upon the one east of him; and thus, 
t h r o ~ ~ g h  a common channel the water of all of them passes into the ditch 
of the plaintiff and causes the injury. While the separate action of each 
defendant causes the single injury, the share of each in  causing it is 
separable, and may be accurately measured. I t  is, ceteris  paribus; as 

they seem to have been here, proportiomte to the area which he 
(185) drains upon the plaintiff. Under these circumstances, i t  would 

be u n j u ~ t  and unreasonable to assess joint damages, by which the 
possessor of 10 acres drained would pay as much as the possessor of 50 
acres, and might, perhaps, be compelled to pap the whole without a right 
to recover contribution. Merriwenther v. X i s o n ,  8 Term, 186. 

We think that, under the peculiar circumstances of this case, the jury 
were justified in assessing scveral damages. The judge erred in dismiss- 
In the action. 

4. We are bound to give here such judsment as the judge below should 
have given. I t  has been seen that Dixon Swindell, one of the defendants, 
died di~rino. the pendency of the action, and that both his administrator 
and his heirs were made parties defendant, and the jury find damages 
against the heirs. Clearly, there was no cause of action against them. 
The personal estate is liable for damages done by the intestate. 
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Judgment below reversed, and the plaintiff will have judgment here 
against E. L. Mann, administrator of Dixon Swindell, for $71.42; 
against Carnelius Swindell for $142.84; against R. C. Windley for 
$36.71. H e  will also have judgment against these defendants, jointly, 
for costs. 

T. F. Swindell and George Credle will go without day, and each will 
have judgment against the plaintiff for his costs. 

The motion for an injunction is refused. The plaintiff has an ade- 
quate remedy without it. 

PER CURIAM. Judgment accordingly. 

Cited: England v Garner, 86 N. C., 370; Fort v. Allen, 110 N. C., , 

191; Solomon v. Bates, 118 N. C., 316; Bank v. Loughran, 122 N. C., 
673 ; Ile~ring v. Lumber Co., 163 N.  C., 485. 

WILLIAM B. BANKS v. MELISSA BANKS ET ALS. 
(188) 

dbandonment of Claim to Land-Evidence. 

To constitute an abandonment or renunciation of a claim to property there 
must be acts and conduct, positive, unequivocal, and inconsistent with 
the claim of title. Therefore, where the land of plaintiff was sold at 
execution sale during his absence in the army and purchased by his 
mother, who represented that she was bidding for him, and afterwards 
plaintiff declined an offer from her that he should repay the purchase 
money and take a conveyance of the land, alleging that it was his; and 
afterwards she sold the land, the grantee having notice of plaintiff's 
claim: Held, in an action for the land, that plaintiff's refusal to pay the 
purchase money and take the title did not operate as a renunciation of 
his claim, and that he was entitled to recover. 

ACTION for the possession of land, tried a t  Spring Term, 1877, of 
YANCEY, before Purche8, J. 

While the plaintiff was absent in  the army, his land was sold by the 
sheriff at  execution sale, and his mother, the defendant Rachael Banks, 
became the purchaser. She conveyed to Ezekiel Banks, another son, who 
subsequently died, and the defendant Melissa Banks is guardian of his 
heirs at  law, and defends this action for herself and as such guardian. 
The other facts necessary to an understanding of the points decided are 
stated by Mr. Justice Bynum in delivering the opinion of this Court. 
Upon issues submitted and under the instructions given, the jury ren- 
dered a verdict for the plaintiff. Judgment. Appeal by defendants. 

A. T. 4 T. P. Davidsofi for plaintiff. 
Busbee & Busbee and W.  H.  Malone for defendant. 

10-77 145 
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BYNUM, J ,  The defcndan! Eacbel Banks, at  the execution sale of her 
son's land, he being then absent in the army, represented to the bidders 

that she was biding for her said son's benefit, whcrcby she sup- 
(187) prcsred the biddings and ~~urcbased the land at  an undervalue, 

and took the sheriff's deed to hcrsclf. This constituted her a 
trustre of the land for the son. Kich o. Marsh, 39 N .  C., 396; Hill v. 
Whit f ;~ld ,  48 N. C., 120. 

Upon the return of the son after the sale, to wit, in the early part 
of 1863, the mother offcrcd to convey the land to him on the repayment 
of the purchase money. This he declirred to do, alleging that the land 
was still his, because it was ilot properly sold. Whereupon the mother, 

, in  Augnst of ihr same vear, sold and conveyed the land to Ezekiel Banks, 
another son who purchased with notice of all tlzc facts. Soon after this 
latter sale, and during the same year, the plaintiff tendered to his mother 
the money and interest paid by her for the land, and demanded a con- 
veyance, which was declined. He  is entitled to relief unless his first 
refu~wl to take the conveyancr on the repayment of the purchase money 
operated as a renunciation and abandonment of his equity. Cut clearly 
it did not have that effect. So far from renouncing his claim, he in- 
sisted to his moiher that the land was still his, and he claimed i t  because 
i t  had bem, as he nllcgcd, imprpperly sold. To constitute an abandon- 
ment or renunciation of claim there must be acts and conduct positive, 
uilcquivocal, and incor~sistent with his claim of title. Nor will mere 
lapse of tinw or other delay in asserting his claim, unaccompanied by 
acts clearly inconsistent with his rights, amount to a waiver or abandon- 
ment. J'UZP 1 ' .  Tl17hittinyfon, 72 N. C., 321, were the subjwt is discussed 
and the dpcisions in this State are reviewed and commented on. NO 
such unequirrocal rr.nanciation appenrs in this caw. Therc was riu error 
irr declaring that the defendants, thc heirs of Ezekiel Banks, are trustees 
for  the plaintiff, and that they s2ial1, by their guardian, Mulissa I3aliks, 
reconvey the said lands by proper deed to the plaintiff. I t  will be ob- 

served that the decrec of the conrt below does riot give the plaintiff 
(188) a ji~dgment for the exccss of the rents over and above the par- 

chaqe money and intcrcst, and from this judgment the plaintiff 
does not npp~;il. Froni this we infer that tllc rents wcre balanced aqainst 
the lmrchxse money arid interest. and that all cxxce.ys of rents over thc 
purchase moncy was remitted. This was proper, for it would have been 
hard measure to have demandcd judgment for what appears to us as 
excessive damages in thc way of rents as found by the jury. 

PER CTTILIAM. No error. 

Cited: Slcinncr v. Wavrw, 81 N .  C., 376; G o r ~ e l l  v. Alspaugh,  120 
N. C., 368; McCurvy v. Ptcrgoson, 170 N.  C., 467; R. R. v. McGuire, 
171 N. C., 181. 
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SAMUEL R. MOORE v. M. B. VALLENTINE ET ,4~s.* 

Pi.?-tures, Permancnt, Tcrnpornr?j--Vendor and T7~ndce-Mortgagor 
and i7for.f qages. 

1. Where an unconditional contract of purchase is made, the relation of ven- 
dor and vendee is established. 

2. A mortgagor who is allowed to retain possession, or i f  a vendee under 
a bond for title is let into possession, makes improvements, and erects 
fixtures, he is not at liberty to remove the same, on the ground that by 
his own default he is not able to get the title. 

3. An exception is made in favor of a tenant for years who erects buildings 
for a temporary purpose and for the encouragement of trade, manufac- 
turing, etc., and he is permitted to remove what had apparently become a 
part of the land. 

The law of fixtures discussed by the CTIIEF JUSTICE. 

APIJRAI, at January Term, 1877, of ME('I<ZFNRTJRG, from Bchenck J .  
Thie action was brought to recovcr a fund arising from the sale of a 

steam engine and its appurtenances, which wrrP sold by consent 
of the parties to prevent injurv from exposure. (189) 

Thc main question, howcver, plwentcd bv the pleadings, and 
decided by this Court, was wh~ther  said engine, ctc., was a fixture to the 
freehold. 

The f:lcts found bp his IIonor arc substantially as follows: I n  Octo- 
ber, 1967. one Davis sold to the defendant Valentine a tract of land in 
said county, contractirq in writing to makc title to thc same upon pay- 
mcmt of a certain sum of money. The land mas purchased as mining 
prop~rty ,  and said defcnd:ml went into possession and put up machinery, 
that hc miqht be able to carry on thc mining operations more success- 
fully. The macllinery was placed in a house madc for the purposr and 
firmly screwed down on wooden frames, and conilccted with the boilers 
outside the holise by a stcam pipe, and could not bc gotten out without 
removing a portion of the house. The boilers could not be removed with- 
out tclriny dgwn the lorickmork encasing- them. 

The said defcndent failcd to comply with his part of the contract in 
tho pavnirnt of a large amount of balance duc for the purchase of said 
property. 

I n  1868 said Davis, the vendor, was declarcd a bankrupt, and his 
i n t ~ r r s t  in balancc of said purchase money, toq>ther with other effects as 
cxhihiied hv his sc l~dnle .  wwe rcoulnrly and le.rallv sold by his awignre, 
and the plaintiff became the purchaser and obtained a dced conveying all 
the estate of said bankrupt. 

*RYNUM, J., did not sit. 
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The said defendant continued in  possession under his contract of pur- 
chase, and claimed the engine and machinery as his property. The 
plaintiff also claimed them under his purchase from said Davis's as- 
s ipce ,  insisting that they were fixtures to the freehold and constituted a 
part  of the land, and averring his readiness to make title to the same 

upon payment of balance of purchase money. 
(190) The engine and machinery were severed from the land, while 

said defendant was i n  possession under said contract of purchase, 
by his order and direction, as well as the plaintiff's. 

The opinion of his TIonor, which is set out i n  the case, concludes: 
"That as the dcfendant was a tenant in  posscssion under a written con- 
tract of purchase, and had ewcted these fixtures for the 'purpose of 
manufacturing," and severed them from the rcalty while i n  possession 
under the contract, that they thereby lost their character as fixtlxres, and 
again vested in  the defendant as chattels." 

Judgment was accordingly rendered for defendant, and the pIaintiff 
appealed. 

Wilson & Son f o r  pkccintifl. 
S h i p p  & Bailey for defendant .  

PEARSON, C. J. If  Vallentine had made a conditional contract of pur- 
chase, as alleged in  his answer, that is, if he had annexed a condition 
that if upon testing the mine the result was not satisfactory, he should 
have the right to abandon !he contract, his right to remove the engine 
and appurtenances would have b e p  beyond any question. But upon the 
facts he did not annex this condition, aud made an unconditional con- 
tract of purchase. i. e., he bound himself absolutely to pay the price, and 

was to have a deed whcn hc made payment in full. 
(191) So the relation of vendor and rendee was established, and the 

fact that his purpose ir, buying was to "mine for gold" does not 
affect the qaestion in tEw sliglitert d r g r ~ c .  TIP took the mine, as parties 
do i n  marriage, "for bettcr or for worse7'-no backing out about it. 

Or, if he had taken a lea$e, say for five p u s ,  his right to remove the 
engine and appurtenances would ham been beyond any question. 

I n  both of these cases the nature of the cstate proves that the erection 
of the fixtures was for a temporary purpose, and not for the purpose of 
making i t  a part of the frecliold. I n  such cases the fixture may be 
sevcr~d, and docs not in contemplation of law become a part of the land. 

When a mortgagor who is allowed to retain possession, or a vendee 
under a bond for title who is let into posession, makes improvements 
and erects fixtures, he does so for the purpose of enhancing the value of 
the proprrty, and having made this addition to the land, he is not at  
liberty to subtract i t  on tho ground that by his own default he is not able 
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to get the title. I f  such was the law, a mortgagor in  possession or a 
vendee in  possession who has erected a house, considering himself the 
absolute owner of the land, when he finds he cannot comply with the 
condition, may move the house, or may dig up the trees that he has 
planted, and let the mortgagee and vendor take care of them.selves. Such 
is not the law. 

When a tree is planted, or a house is built, or a steam engine is annexed 
to the soil, and is used as a part of the freehold, it becomes a part of the 
land and cannot be severed except in special cases. His  Honor concurs 
in this doctrine seemingly, but he excepts the case of a vendee who is let 
into possession and builds a house or makes other fixtures on the idea 
that he is a tenant at  mill. I t  is true, he is like unto a tenant at will in 
one particular-he may be turned out of possession a t  the will of the 
vendor if he fails to make the payments; but he is not like unto a 
tenant a t  will in other particulars: he owes no fealty as tenant; (192) 
he is not liable for rent as for use and occupation; and, above all, 
he cannot quit at his own will, but is bound by his contract of purchase 
and the notes given for the purchase money. 

Our question is, Does the one particular bring him within the excep- 
tion made in  favor of persons having a temporary estate, or do the three 
particulars exclude him from that class of persons? A bare statement 
answers the question. The vendee is the potential owner of the fee sim- 
ple, and the addition made to the land was with the purpose to enhance 
its value, and that it should be permanent. Whereas, if a tenant for 
years or at will erects buildings, etc., i t  is not for the purpose of enhanc- 
ing the value of the land, for he does not expect to become the owner, 
and his erections are for a temporary purpose and not with a view of 
making them a part of the land. Hence, for the encouragement of trade, 
manufacturing, etc., an exception is made in  his favor, and he is per- 
mitted to remove what had apparently become a part of the land. 

His  Honor also erred in the effect which he allows to the agreement 
by which the engine and its appurtenances were severed and sold. This 
did not in any way affect the rights of the parties; otherwise, the plain- 
tiff would not have consented to the severance, nor would his consent 
have been necessary. I t  is manifest that the sole purpose was to convert 
the engine and its slppurentances into money, to prevent spoliation, and 
let the money stand in the stead of the engine, etc., as i t  was when 
annexed to the land, without affecting the rights of the parties in one 
may or another. 

The effect given to this arrangement of the parties, made for the sole 
purpose of preserving the property, so as to make i t  impair the rights of 
the plaintiff and put the defendant in  a better condition than he would 
have been in had the engine, etc., been allowed to remain in statu quo, 
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(193) or had the plaintiff refused to give his consent to the conversion 
into money. will strike any one as a sequence by which Tallentine 

gets benefit by a breach of good faith and by giving to thc argeement an 
effect beyond what was in the contemplation of the partics. 

I have citttl no authority, because the principles arc clear, and his 
Honor has e s  gratia taken that labor upon himsclf. 

Judgment that plaintiff have thc fund and recover his costs of the 
defendant Valentine. 

PER CURIAM. Judgment accordingly. 

Cited:  R. R. u. Comrs., 84 N .  C., 507; R. R. v. Deal, 90 N.  C., 112; 
Foote v. Gooch, 96 N .  C., 270; I lorne v. ~Ymith, 105 N .  C., 3 2 6 ;  Ou,>r-rnan 
v. Sasser. 107 N.  C., 435; WoodworXing Co. v. Southwick,  119 N.  C., 
616; Uclvin v. Paper  Co., 123 N .  C., 143, 153; Best v. ITardy, ib., 227; 
8. v. Illartin, 141 N .  C., 8311. 

JOHN C. BLAKE v. ISAIAH RESPASS, SR., AND J. T. RESPASS. 

Lunatic ,  -4ction by  Creditor Againet-Supplemental Proceedings- 
Jurischctiom. 

1. The statute (Bat. Rev., ch. 57) confers no power upon the courts of pro- 
bate to provide for the payment of the debts of a lunatic contracted prior 
to the lunacy. 

2. The Superior Courts have jurisdiction to  hear and determine an action 
instituted by a creditor of a lunatic for the recovery of a debt contracted 
prior to the lunacy. 

3. In  such case, where the judge in the court below dismissed proceedings 
supplementary to execution: Held,  to be error. 

Suggestions by BYNUM, J., a s  to the manner of ascertaining a sufficiency for 
the support of the lunatic and applying excess to the judgment. 

MOTION to dismiss supplemental proceedings, hcard a t  chambers in  
Washington, BEAUFORT County, or1 16 May, 1877, before Eurn. J. 

(194) The plaintiff is the owner of a judymcnt for $1,500, obtained in 
I870 aoaiulst the clefadant TsGah Rcspass, who has sincc become 

a lunotic, and thc other defendant, J. T. Respass, has b"n duly appointed 
his p a r d i a n .  Executions werc i s s u d  upon this judgment, upon one of 
which a small part of the judqment was made; but upon the last cxecu- 
tion the return was made, "Xothinq to be found in excess of homestead 
and personal p r ~ p e r t y  cxemption." 
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Under the provisions of the C. C. P., see. 264, supplementary ~roceed- 
ing-ere instituted against the said lunatic and his guardian, based 
upon the afiidavit of the plaintiff alleging that the defendant Isaiah was 
the owner of a judgment against the county of Hyde for $1,000, or there- 
abouts, which said judgment the guardian was about to sell upon an 
order of the court of probate made upon his application. These supple- 
mentary proceedings were instituted in the Superior Court of Beaufort 
County, in  which the judsrrte~li, of the plaintiff was obtained, bcfore 
Judge Elire .  

Upon the hearing of the said affidavit of the plaintiff, the court ordered 
J. T. Respass, tlic guardian, and certain other persons who are charged 
with having property of the lunatic in their possession or under their 
control, to appear before a referee appointed for that purpose, to be 
examintd and make discovery, on oath, touching the property of the said 
lunatic, and in the meantime restraining the sale of the Respass judg- 
ment. 

Ther~af te r  the defendants served upon the plaintiff notice of a motion 
to dismiss these supplerneutary proceedings, which motion was made 
bcfore the judge on 1 6  May, 1877, and the proceedings were dismissed. 

From that judgment plaintiff' appealed. 

D. M .  Car ter  wnd M e r r i w ~ o n ,  Fuller $ -4she for plaintif f .  
J a m e s  li'. S h ~ p h e r d  for dcfcndanls .  

(195) 

RYNUM, J., after ftating the facts as above: The ground of the motion 
is that wpplementary proceedings do not lie against a lunatic in aid of 
an c.xecuiion. That is the question brforc us. 

Thc argument of the defcridants is that original jurisdiction over luna- 
tic and their estates is conferrrd by our 1 % ~  upon the courts of probate, 
and i t  mas not compcterrt, therefore, for the Superior Court to take juris- 
diction. See Bat. Rev., ch. 57. 

By the common law, as wdl  as by statute 17 Edward TI., cb. 10, which 
was only declaratory of the common law, the king as parens patr im took 
charge of the effeds of a lunatic and held them, first, for the maintenance 
of him and his fnmily, and, second, for the benefit of his creditors, as the 
court of chancery might order from time to time. Shelford on Lunatics, 
pages 12,  356, 498; Bac.. Abr., title, Imzatits, c. 

Th~is,  in England, by the grant of the king, the court of chancery 
acquired exclusive, original, and final jurisdiction over the person and 
property of lunatics. Our courts of equity in this State succeed to these 
chancery powers, and still retain them, except in  so far, and to the 
extent ouly. t h y  havc been given to other courts by statute. Prior to 
the Code of Civil Procedure, a part of this jurisdiction over lunatics was 
conferred upon the county courts (Rev. Code, ch. 57, secs. 1-5), and the 
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residue was still retained by the court of equity. Same chapter, section 5 
et sey. By the C .  C. P., and. acts subsequent thereto, the former county 
court jurisdiction and a further part of the equity jurisdiction are con- 
ferred upon the court of probate established by the new Constitution of 
1868, Bat. Rev., ch. 57. But :he court of probate being a court of spe- 
cial and limited jurisdiction, d l  powers not specially conferred upon it 
are retained by the Superior Courts, which are courts of general juris- 
diction. While very extensive powers over lunatics and their estates as 

to the sale of their personal effects for their support and for the 
(196) payment of debts necessarily inczcr~ed for their maintenance 

(Bat. Rev., ch. 57 see. 7) are vested in the court of probate, the 
power is nowhere conferred upon it to provide for the payment of debts 
incurred prior to the lunacy, nor is any jurisdiction given to entertain 
an action, original or supplementary, by such creditor. Yet i t  is too 
plain for question that the fact of lunacy of itself does not discharge the 
debts incurred prior therto, i t  makes no difference how contracted. 
The only effect that the lunacy of the party has upon his then existing 
debts is that his estate and no part of it can he applied to their discharge 
until a sufficiency for his present and future support, and that of his 
family, if minors, etc., shall be ascertained and set apart for that pur- 
pose and there is a residue left. Tn ro Latham, 39 N. C., 231. There 
being no power vested in the court of probate to sell property for, or 
order the payment of debts contracted antecedent to the lunacy, or to 
entertain a suit at the instance of such creditor, the jurisdiction neces- 
sarily remains in the Superior Courts, where it was always lodged, on 
the equity side at lsast. 

The present action was originally begun in this Court, which acquired 
jurisdiction; the judgment was obtained there, and i t  is fit and proper 
that the action ~hould be prosecuted there, by these equitable proceed- 
ings, until the judgment is satisfied or the estate ascertained to be in- 
solvent. 

The allegation of the plaintiff in these supplementary proceedings is 
that the debtor has property which he unjustly refuses to apply to the 
satisfaction of the judgment, and the prayer is that the judgment debtor 
shall appear at  a specified time and place and answer the same. This is 
in  conformity to C. C. P., secs. 264-5374, and there seems no valid objec- 
tion to granting the order. I f  upon such examination it turns out that 
the lunatic has no estate or effects, that will be an end of the matter. 

But if he has property which cannot be reached by execution, 
(197) the court will ascertain its character and value, and then proceed 

in one of two ways: 
I t  may direct the guardian to apply to the court of probate to ascer- 

tain and set apart a sufficiency for the support of the lunatic, out of the 
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fund, and, in  .the meantime, stay further preceedings; or it may, per- 
haps, ascertain and set apart an adequate support for the lunatic, accord- 
ing to law, by a reference to its own clerk, who is also the judge of pro- 
bate, and then apply the excess, if any, in satisfaction of the judgment. 

Whether both, or which, of these two ways may be in  conformity to 
law, we are not now called upon to decide. Neither course seems open 
to serious obiection. 

We are now to decide only the question whether these supplementary 
proceedings have been instituted in the court having jurisdiction. We 
hold that the Superior Court has the jurisdiction to hear and determine 
the case. See -4!lcdden v. Hooker, 74 N. C., 24. 

PER CURIAM. Reserved. 

Cited: h'mith v. Pipkin, 79 N.  C., 570; Adams v. Thomas, 81 N. C., 
297; s. c., 83 N. C., 524; Mcllhenny v. Trust Co., 108 N. C., 313. 

JORDAN WOMBLE, ADMINISTRATOR, V. A. W. FRAPS. 
(198) 

Pleading-Frivolous Answer. 

1. Where an answer is put in in  good faith and is not clearly impertinent, the 
defendant is entitled to  have the facts alleged in i t  either admitted by 
demurrer or tried by a jury. 

2. Where in an action by an administrator against the defendant on a note 
upon which he was surety, he answered that the principal obligor had 
been discharged in bankruptcy and that his assignee had received a con- 
siderable sum as assets of his estate; and further, that since his bank- 
ruptcy the obligee (plaintiff's intestate) had become indebted to him, 
which indebtedness it  had been considered should go to the satisfaction 
of said note, and asked for an account, etc: Held, that the court below 
erred in adjudging the answer frivolous and giving judgment for plaintiff. 

APPEAL at Spring Term, 1877, of WAKE, from Ruston, J. 
The plaintiff, as administrator (with the will annexed) of Henry Hes- 

selbach, alleged that on 2 June, 1873, the defendant and one Phil Thiem 
executed a joint note to Hesselbach for $800, and that no part thereof 
had been paid except the interest up to 1 March, 1875, and demanded 
judgment for the amount due thereon. The defendant admitted the exe- 
cution of the note on his part as surety to Thiem, but has received no 
benefit therefrom. H e  fnrther alleged that Thiem filed his petition in 
bankruptcy in 1874, and that his effects, amounting to a considerable 
sum, went into the hands of his assignee for the benefit of his creditors, 
and he is not informed as to the sum received to be applied to said note ; 
that since the bankruptcy of Thiem, the plaintiff's testator (Hesselbach) 
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bccarne largely indebted to Thiem ; that Hesselbach, before his death, 
considered that said sum should go to the satisfaction of the note sued 

on, and said that the note had as well be destroyed; that an ac- 
(199) count migbt be taken to ascertain the amount due, if any, upon 

said note. When the case was called for trial the plaintiff moved 
for judgment on the pleadings upon the ground that the answer was 
frivolous. I& Honor allowed the motion, and the defendarlt appealed. 

A. M.  Lezuis for plaintiff. 
Arrnistead Jones for defendant. 

Byxunl-, J. When the answer is put in  in  good faith, and is not 
clearly impcrtir~er~t, the d~fc.nd;~nt is cutitled to have the facts all~ged in 
i t  either admitted by a demurrer or passed on by a jury. The courts do 
not encourage the practice of moving for judgment upon the answer as 
being frivolous. Brwin u. L o w ~ r y ,  64 N. C. ,  321; 8wepso.il. v. JIarvey, 
66 N. C., 436. 

The defendant here is placed at a disadvantage. H e  is a surety only, 
the principal bcing a bankrupt aud the obligee being dead. H e  cannot, 
tllcrefore, speak with precision or certainty in  his defense. But he is 
en t i t ld  to all the defenses of his principal; and he alleges (1) that the 
asqignee of his bankrupt pincipal  received a cor~siderable sum of money 
by the sale of his effects, which has becu received and is applicable to this 
debt; and (2 )  that since the bankruptcy of Thiem, Hesselbach, the cred- 
itor, became indebted to Thiem, the principal debtor, in a large sum, 
which should go as a credit on the note, and that Hesselbach considered 
the note as discharged in this way, and so declared a short time before 
his death; and the defendant prays that an account may be taken as to 
these payments and credits, to which he is entitled, so that the true bal- 
ance may be ascc~rtained. 

Wc do not think these defenses arc manifestly frivolous, but that they 
do raise questions worthy of consideration; and, if true, thcy will entitle 

tlic defendant either to an account or a trial by jury as to these 
(200) alleged credits or payments. These defenscs are vaguely stated, 

but i t  docs not s-em intentional, but in  good failh; and i t  is true 
that Thiem, having been discharged in bankruptcy from the payment of 
the Hesselbach debt, was not compeIlabIe in  law to pay i t ;  and Hessel- 
bach, having since brcomc indebted to Thicm, could not, without the con- 
sent of Thiem. credit his note with this indehtedncss so as to discharge 
i t ;  yet i t  might be a question whether the parties had not agreed between 
theniselves that the note should be discharged. I t  is not probable that 
I-Iesselbach, holding this note on Thiem, would becomr indrbted to him 
without some armngement for discharging the new debt, by applying it 
in discharge of his own note on Thiem. Elence i t  probably was that Hes- 
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selbacl~ considered his notc as discharged, and said he had as well destroy 
it. Thc declarations of a creditor that his debt is discharged is prima 
facie evidence of payment. Bank v. Wilson, 12 N.  C., 484. We think 
the answer is not clearly frivolous, hut thc plaintiff has the right to re- 
quire it to be made more specific and certain in its allegations of dcfense. 

Error. 
PER CURIAM. Reversed and remanded. 

Cited: Tf1d1 u Carter, 83 N.  C., 250; Campbe17 v. Patton, 113 N.  C., 
484; Rank o. D u l y ,  156 N. C., 87, 88. 

COWAN, McCLUNG & CO. v. W. R. RAIRD ET ALS. 
(201) 

1. A demurrer to a complaint upon the ground that the same fails to state 
affirmatively that the plaintiffs constitute a firm, and also fails to set out 
the names of the individuals composing the firm, is frivolous and entitles 
the plaintiffs to judgment. 

2. If one sign a note as surety, in the presence of an agent of the obligee, 
with the mutual understanding that he is not to be thereby bound unless 
one W. shall also sign the same as surety, he is not liable thereon unless 
the note is so signed by W. 

APPEAL at Spring Term, 1877, of BUNPOMBE, from f i~rches ,  J .  
This was an action on a note executed to the plaintiffs by the dcfend- 

ants. The moved for judgment on the ground that neither the 
answer of Baird nor the demurrer of the other defendants raised any 
issue of law or fact material to the case. The court overruled the motion, 
and held that said answer and demurrer did raise an issue of fact and 
law, and were not frivolous. From which ruling the plaintiffs appealed. 

J .  H.  Merrimon for plainti-rfs. 
Bush~c: LC- R u s h e ~  and bV. II. Xalone for defendants. 

FAIRCLOTH, J. The complaint alleges that defendants made their 
promissory note payable to ~laintiffs, and that no part thereof has been 
paid. The defendants admit these allegations. 

All the defendants, except Baird, demur to thc complaint on the ground 
that i t  does not state a6rnlatively that the plaintiffs constitue a firm, 
jlor who cornpose the firm of Cowan, McClung & Co. On reading the 
con~plaint i t  is plain that the demurrer is frivoloas, and the plain- 
tiffs were entitled to judgment against these defendants. (202 > 
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Tho defendant Baird filed an answer, and for his defense says: That 
he signcd the note in  the prcscncc of plaintiif's agcnt, as surety, with 
the understanding on his (Ba i~d ' s )  part that he would not be bound 
unless one Weaver should also sign the note as surety, aud that he 
signed i t  with the express understanding that Weaver would sign i t ;  that 
the note was then handed to said agent, and that i t  was never signed by 
Weaver. 

The plaintiffs say the agent did not accept the note with such under- 
standing. This prcsents a question of fact to be determined by a jury, 
and wc can express nb opinion about it, except to say that if such under- 
standing was mutual tbe defendant Baird is not liable, because the con- 
dition precedent has not been performed; but if i t  was not mutual, he is 
liable. The bond was signed and delivered, and the ir~terltion of one 
party, not participated in by the other, cannot avoid it. 

Let judgment be entered here against a11 the defendants, except Baird, 
and the case be remanded for further proceedings. 

PER CURIAM. Judgment accordingly. 

Cited: Heath v. Morgan, 11'7 N. C., 507; &lorgar& v. Harris, 141 
N. C., 360; Bank v. Rurch, 145 N.  C., 318; Bank v. Jones, 147 N.  C., 
421. 

(203) 
JACKSON B. HARE v. JAMES W. GRANT, ADMIX~TRATOR. 

Surety and Principal-Action by Xzrrety-Measure of Damages. 

Where a surety is sued with his principal, or where he is sued alone and no- 
tifies his principal, the recovery against the surety is the measure of dam- 
ages i n  a n  action by a surety against principal for money paid to his use, 
and the record of such recovery is conclusive against the principal in 
such action. 

APPEAL at Spring Term, 1877, of NORTIIAMPTON, from Burton,  J. 
James Clark, the intestate of defendant, was the guardian of one 

James P. Harrell and the plaintiff was surety on his guardian bond. 
The plaintiff alleged that in an action brought on his bond by FIarrell 
he was compelled to pay thc amount demanded as due to the ward, as 
appeared by a return of said guardian made in 1851. At the trial term 
of said action a nolle p rosep i  was entered as to thr administrator of the 
deceased guardian, and judgment rendered against this plaintiff. This 
action was brought to recover back the money paid by the surety for his 
principal, and when the casr was called for trial the defendant's counsel 
moved for a continuance on the ground that the defendant was absent, 
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and that he, the counsel, was informed that defendant had in his posses- 
sion vouchers showing pagmeilts made by said guardian to his ward 
after th t  guardian's last return, which was made on 23 May, 1859. The 
court refused the motion to continue, and the dcfendant excepted. The 
plaintiff introduced the transcript of certain court records, execution, 
etc., showing that he had paid the debt, and, under the instructions of 
his Honor, the jtny rendered a verdict for plairrtiff. Judgment. Appeal 
by defendant. 

D. A. Rames  and W .  N .  H.  Smi th  for plaintiff. (204) 
R. B. Peebles and W .  W. Peebles for defendant. 

REA~E,  J. Where a surety is sued with his principal, or where he is 
sued alone and notifies his princip:ll, so as to cnalole him to defend, or to 
furnish the surety with a defense, the recovery against the surety is the 
measure of his damages avainst his p imipa l .  And in an action, as this 9 
is, to recover of his principal money paid to his use, the record of the 
recovery against the surety is conclusive evidence. 

I t  would be iniquitous for the principal to stand by and see an exces- 
sive recovery against his surety, which he alone could prevent, and then 
set up the defense when his surety sues him. 

Of course, this principle would not apply where there was fraud or 
collusion between the surety and the creditor; and probably i t  would not 
apply where there had been negligence on the part of the surety in using 
the defenses within h?s power, or which were furnished him by the prin- 
cipal. I n  this case no fault attaches to the surety. Lewis v. Fori, 75 
N. C., 251. 

PER CURIAM. No error. 

G'ited: Leak v. Covington, 99 N.  C., 563; Pegram v. Tel. Co., 100 
N. C., 37; Moore v. Smith,  116 N.  C., 669. 

(205) 
M. H. DIXON v. OCTAVIUS COKE, TRUSTEE, ET ALS. 

Mortgage Construction of-Pwticular Ezpressions. 

It  is a settled rule of construction that an enumeration of particulars follow- 
ing a general expression controls it, and limits it to the particulars 
enumerated. Therefore, where S. executed a mortgage conveying "1,800 
bushels of salt, his entire fishing material, with all the additions to be 
made to it," etc., "consisting of seine, rope, 3 bateaux, 11 capstans, 86 
stands, and all the vats at Long Beach," and afterwards executed another 
mortgage conveying "all the fishing materials at Long Beach, consisting 
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of one seine, three boats, windlasses, fish stands, barrels, 1,600 bushels of 
salt  and Legs, subject to  prior liens," the 1,600 bushels of salt having been 
purchased since the first mortgage and kept separately from the salt 
mentioned therein: Hrld ,  (1) That the first mortgage was no lien upon 
the 1,600 bushels of salt conveyed in the second. ( 2 )  That the words 
"entire fishing material" in the first mortgage did not include the barrels 
and kegs. ( 3 )  That the words "subject to prior licns" in the second 
mortgage did not add to the scope of the previous grant and include in it  
anything not included by its awn terms. 

CONTROVEKSY submitted without action under C. C. P., seu. 315, and 
Iieard at  Spring Term, 1876, of CHOWAN, before Eure, J. 

Facts agreed upon: 
1. Charles W. Sliinncr bring indebtrd to Whcdboe & nickinson, exe- 

cuted to the defendant Coke, for their benefit, a deed of trust, dated 26 
June, 1875, conveying certain property, as follows: "1,800 bushels of 
Turk's Island salt, his entire fishing material, with all the additions to 
be madc to i t  for use during the spring of 1876, consisting of scinc, rope, 
3 bateaux, 11 capstands; 86 stands, arid all the vats, all of the said dc- 
scribed material being at  the fishery (of Skinner) on Albemarle Sound, 

known as Long Beach." 
(206) 2. Orr 15 May, 1876, said Skirrrter being indebted to the plain- 

tiff. conveyed to him in  trust to secure the same "all the fishirrg 
material a t  Long Beach fishery, consisting of one seine, 3 boats, wind- 
lasses, fish stands, barrels, about 1,600 bnshels of salt, and kegs, subject 
to the prior lien, tcrms and conditions of two trust deeds made respect- 
ively to John A. Moore and Octavius Coke." 

3. On 15 Aiqyst, 1876, Skinner, for like consideration, made a trust 
deed to TIT. D. Pruden, to secure indebtedness to C. W. Carson, in which 
hc conveyed as follows: "All his barrels (about 500), all his kegs (about 
275), also all the salt (about 800 bushels), bought by said Skinner dur- 
ing 1876, now at Long Bcaclr fishery in said county." 

4. That Skinner, during tlic ycar 1876, bought other salt and deposited 
i t  a t  Long Beach fishery, in the same house with that conveyed to Cokc, 
and Llle line of drmarcaiior~ between the two lots was plain and distinct. 

Coke insisted that hc was mtitlcd under the deed to him to ev~rything 
on hand, including the barrels, kegs, and the salt bought in 1876, to 
which Dixon and P r u d e n  also act up a claim under their respcctive 
derds. Thereupon his ITonor adjudyed that Dixon rcLcover the barrels 
and kegs and the sale pilrchascd s~bseqn~rr t  to 26 June, 1875, and on 
hand on 15  May, 1876; and after satisfying his claim, the residue 
thereof, or the procecds of snle of same, shall he paid to Prudcm, trustee, 
for the bmcfit of Carson. From which judgment thc defendant Coke 
appealed. 
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Qilliam & Pruden for p7nintif. 
N o  counsel for &/endant. 

RODMAN, J. I. The decd to Coke on 26 June, 1875, docs not profess 
to convey any salt beyond what the grantor, Skinner, had at  Long Beach 
at that date, which he says was 1,800 bushels. The plaintiff does not 
claim that. After this drcd to Coke, the grantor bought about 
1,600 bushels of salt. which he stored in the same warehouse with (207) 
what he had conveyed to Coke, but in  such a way that the two 
lots were distinguishable. We have no occasion, therefore, to consider 
any qi~estions which might have arisen if the two lots had been mingled 
indistinguishably. On 15 May, 1876, Skinner conveyed to  lai in tiff 
(arnong othcr things) 1,600 bushels of salt, all subject to the prior licns, 
etc., to Moore and Coke. Orr this salt Coke had no prior lien, and i t  
p a s 4  to the plaintiff. The plaintiff was clearly entitled to recover all 
the salt of Skinner at Long Beach, bought and carried there after 26 
Junc, 1875, and being there on 15 May, 1876. 

2. As to the fishing materials, not including the salt, Skinner, by his 
deed to Coke of 26 June, 1875, conveys "his entire fishing material, with 
all the additions to bc made to  i t  for use during the Spring of 1876, 
consisting of seine, rope, 3 bateaux, 11 capstans, 86 stands, and all the 
vats, all the said described nlaterials being at Long Ccach." 

By the deed of 15 May, 1876, above rncntioned, Skinner conveyed to 
the plaintiff "all the fishing material at Long Beach fishery, consisting 
of one seine, three boats, windlasses, fish stands, barrels, about 1,600 
bushels of salt, and kegs, subject to the prior licns," etc. Tllc plaintiff 
claims all the barrels and kegs which were at  Long Beach at the date 
of the dced to him. As to the o t b v  mttttcrs conveyed, excepting the salt, 
which has been before. corisidered, the plaintiff makes no claim. The 
d~fendant  contends that, under the general dmcription, "entire fishinq 
matrrial," the barrels and kegs at Long Reach at the date of the d e ~ d  
to him (Junc, 1875) were includod and were conveycd to him. The 
term would cortaidy includn the barrels and kegs, if the grantor had not 
defined and limitcd it by sayin? "consisting of" things in which they 
arc not ~numcrated. I t  is n wttled mle of constrixction that an enumcr- 
ation of particulars following a general expression controls ii, 
and limits it to the particulars enumerated. F~pressio unius PZ- (208) 
clusio n l t~ r i vs .  

The phrosc "consisting of" particulars, from which the barrels and 
kegs are omitted, leaves the meaning too clear for doubt. 

3. The addition in dced to plaintiff of the words "subject to the 
prior lien," ctc., does not add to thcl scope of the previous grant to thc 
defendant, or include in i t  anything not included by its own terms. 
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Certain of the articles conveyed to the plaintiff had been previously 
conveyed to defendant, and the words "subject to prior liens," etc., must 
be understood to refer only to the articles which had been before con- 
veyed, to which the expression is adapted, and not to those which had 
not been before conveyed. to which it is not applicable. 

4. The construction which we put on the grant to Coke makes it 
unnecessary to consider what might be the effect of a grant of property 
not then owned by the grantor, but which he contemplated buying, and 
did afterwards buy. The words in the grant to Coke, "with all additions 
to be made to it," etc., are evidently confined to the fishing material as 
defined by the grantor. They did not relate to the salt, nor to any arti- 
cles which m7ere not fishing material as defined by the grantor. There 
was an additional quantity of salt bought, and also of barrels and kegs, 
but it does not appear. that there was any addition to the articles which 
the grantor enumerates as fishing materials. I f  there had been, the 
question would have been presented as to that. 

No question is presented between the plaintiff and Pruden. 
PER CURIAM. Affirmed. 

Ci ted:  L a t t a  v. W i l l i a m , ~ ,  87 N.  C., 129. 

(209 1 
E. R.  STAMPS. RECEITER, v. T H E  COMMERCIAL F I R E  INSURANCE 

COMPANY. 

Contract  of P i re  Insurance-Election t o  Rebui ld-Judgment .  
Creditor-Mortgage. 

1. A provision in a policy of fire insurance by which in case of loss it is 
made optional with the insurer to repair, rebuild. or replace the property 
destroyed, by giving notice within a certain time, constitutes a contract 
exclusively between insurer and insured. Neither a judgment creditor nor 
a mortgagee can interpose to prevent its performance. 

2. Where the insurer has not given notice of an intention to repair, etc., 
within the time specified, no one but the insured can take advantage of 
it and require the payment of the insurance money instead. 

CONTROVERSY submitted without action under C. C. P., see. 315, and 
heard on 3 July, 1877. before Cox, J. 

On 16 September, 1876, Simon G. Hayes insured his cotton gin, etc., 
upon hi's land in Wake County, in the Commercial Fire Insurance Com- 
pany for $2,300, and in the Albemarle Fire Insurance Company for 
$1,150. H e  had previously mortgaged the property by executing two 
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deeds-one in February and the other in August, 1875-to secure the 
payment of debts. The Raleigh National Bank, a creditor of Hayes, 
obtained a judgment against him in June, 1876, and before the policies 
of insurance were obtained. Upon this judgment an execution issued 
and was returned unsatisfied, and under supplemental proceedings the 
plaintiff was appointed receiver of Hayes. On 9 March, 1876, a home- 
stead in the equity of redemption in the land conveyed by said deed was 
assigned to Hayes, the mortgagor. 'During the continuance of said poli- 
cies the property insured was destroyed by fire. One of the provisions 
of said policies is:  "It shall be optional with the company to 
repair, rebuild, or replace the property lost or damaged with (210) 
other of like kind and quality within a reasonable time, giving 
notice of their intention so to do within thirty days after receipt of 
proofs of loss; and in case the company shall elect to rebuild, the assured 
shall, if required, furnish plans and specifications of the building de- 
stroyed." The companies gave no notice of an intention to rebuild, in  
consequence of their apprehension of being involved in a lawsuit between 
the parties having an interest in the property. They, however, at  the 
request of Hayes, who waived said notice, said they would rebuild, to 
which the plaintiff objected, and demanded payment of the insurance 
money to himself as receiver. The companies admitted their 1iabili.t~ 
to the party who shall be declared entitled to receive the insurance 
money. His  Honor held that the companies had a right to elect whether 
they would rebuild the property destroyed, and if they should choose not 
to do so, Hayes had a right to receive the money and use i t  in rebuilding. 
From this ruling the plaintiff appealed. 

Merrimon, Fuller & Ashe for plaintiff. 
D. G. Fowle and George H.  Snow for defendants. 

BY NU&^, J. As the case is stated, some of the property insured and 
destroyed was not embraced in the mortgages; but we are called upon to 
determine only the rights of the parties in respect to that which was 
included.in the mortgages. Their rights depend altogether upon the 
proper construction of the contract of insurance. The mortgagee was 
not a party or privy to this contract of insurance by the mortgagor, and 
as a matter of right can claim no benefit under it. I t  was for the exclu- 
sive benefit of the insured, the mortgagor. Carpenter v. Ins. Co., 16 
Pet., 495; Cnllahan v. Linthicum, 43 Md., 97. I f  the mortgagee can 
derive any benefit from the policy, i t  will be incidental merely, as 
will be hereafter shown, and not because he has any right to a (211) 
benefit which he can enforce in a court of justice. H e  may, there- 
fore, be put out of the case, and we are confined then to the contest be- 
tween the judgment creditor and the debtor. 
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Before the plaintiff had obtained his judgment the defendant Hayes 
had executed two mortgages upon the same property, to secure the pay- 
ment of two debts, aggregating $3,000. H e  had also his homestead 
assigned to him in the eqliity of redemption in the property mortgaged. 
As the property was valued by the appraisers at  $1,500 only, i t  is evi- 
dent that the homestead assigned in i t  was of no appreciable value. I n  
this condition of things the mortgagor insured the property against loss 
by firc. 

By the contract of insurance, and as a constituent part of it, i t  is pro- 
vided that "It shall be optional with the company to repair, rebuild, or 
replace the property lost or damaged with other of like kind and quality 
within a reasonable time," etc. I t  is thus seen that by the express terms 
of the policy the insurer can replace the loss by repairs or other property 
of like quality. This contract is exclusively between the parties to it, 
and neither the creditor nor mortgagee can interpose and prevent its 
performance, as they now seek to do in this action. I f  the insurer has 
not notified the insured of his intention to repair within the time speci- 
fied in the policy, no one but the insured can take advantage of that 
breach and require the payment of the insurance money instead of the 
repairment of the property damaged. The insured does elect to waive 
this noticc of intention, and the insurer, as we understand the case, is 
willing and elects to make the repairs and replace the property destroyed. 
When this shall have been done, the mortgagor, mortgagee, and judgment 
creditor will be just where they were before the fire, in  respect of the 

property, and their rights and their rcmcdies against it. No one 
(212) is in  a worse condition, and no one has a just cause of complaint. 

The contract of insurance is a coritract of indemnity; its pur- 
pose is not speculative, but the preservation of the property or its value, 
and this inures to the mut~xal benefit of all: of the judgment creditor, 
because i t  secures unimpaired the eqtate or fund to which only he can 
look for his debt; of the mortgagee, because i t  preserves from loss his 
security; and of the mortgagor, hecause the indemnity reinstates him 
and gives thc debtor a hope and chance of redeeming his property, 
secl~ring his homestead, and discharging his debts. The plaintiff admits 
that all the property of his debtor is covered by mortgages and the home- 
stead, and is insufficient to pay his debt or any part of it. Why, then, 
should he be placed in a better condition by the misfortune of the debtor 
resulting from the destruction of his property by fire? The insurance 
money is only a compensation for loss which would fall upon the mort- 
gagor otherwise, and is not an additional estate or increase of assets 
exempt from prior liens and impressed with new liabilities. As the con- 
tract of insurance is one of indemnity only, when the insurer has re- 
placed the property destroyed i t  will stand in the same plight and con- 
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dition as i t  did before the fire, and subject to the same liens. I f  the 
'property mortgaged had been of g r ~ a t e r  v a h e  than the debts secured 
thereby, and the homestead assigned therein, i t  was both competent and 
proper for the plaintiff creditor to compel a foreclosure and sale by the 
proper action, and thus secure the excess over the homestead and mort- 
gage debt to be applied in discharge of his debt. Gmter v. Hardie, 75 
N.  C., 460. As the insurer has elected to rebuild and replace the prop- 
erty secured in the mortgage, which was destroyed, the question is not 
presented as to tlw rights of the several parties to this action in  case the 
insurer had not elected to rebuild, and the insurance money itself had 
been paid and was in  controversy. That question is not devoid 
of difficulty in its solution, and we do not enter into it. The (213) 
insurance companies will pay into office the sum due on the 
contract of insurance, and the clerk of the court is appointed commis- 
sioner to see to its qplication in payment for rebuilding, etc., according 
to the terms of the policies of insurance. 

The cause is retained for further directions, subject to this modifica- 
tion. The judgment of the Superior Court is affirmed at the cost of the 
plaintiff. 

PER CURIAN. Affirmed. 

Cited: Fertilizer Co. v. Reams, 105 N .  G., 295. 

RICHARD W. YORK v. WILLIAM H. MERRTTT. 

ConEract Voidable for Illegality-Practice. 

1. Where both parties to a n  action have united in  a transaction to defraud 
another, or others, or the public, or the due administration of justice, or 
which is against public policy or contra bonos mores, the courts will not 
enforce the contract against either party. 

2. In  a n  action for the recovery of land i t  appeared from the testimony of 
defendant that  the deed t o  the plaintiff, absolute on its face, was exe- 
cuted by defendant on the eve of his going into bankruptcy, to  secure 
plaintiff's fee a s  attorney, and that  plaintiff agreed to recovery t o  him 
upon payment thereof: Held, that the court below erred (there being 
no express issue submitted lo the jury involving the fraud) in  adjudging 
tha t  upon payment of the amount due from defendant, the plaintiff to  
reconvey to him. 

ACTION to recover possession of land, tried at  Spring Term, 1877, of 
CHATTIAM, before Cox, J. 
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The facts are sufficiently stated by Mr. Justice Reade in  delivering the 
opinion of this Court. Verdict and judgment for the defendant. Ap- 
peal by plaintiff. 

(214)  J .  12'. Headen and J. R. Batchelor for plain.tiff. 
John Manning and John M .  Moring for Gsfendant. 

READE, J. The plaintiff sues for a tract of land, and shows a deed 
from the defendant to him therefor. The defendant answers that 
although the deed is absolute on its face, yet in fact it was made undar 
the supposition that it was only a security to the   la in tiff for $100, and 
that upon the payment of that sum the plaintiff would reconvey; and 
he says he has paid $47 and tendered the balance; and upon payment of 
the balance, he prays that the plaintiff may be compelled to reconvey. 

The findinqs of the jury sustain the allecations of the defendant, and 
his Honor gives judgment for the plaintiff for $53 and interest, and 
upon payment thereof to him directs that he shall reconvey the title to 
the defendant. 

Upon the supposition that the facts are as found, and nothing more 
appearing, the judgment would seem to do justice to all parties; and i t  
may be that the parties will yet find their interest in settling upon that 
basis. But the plaintiff appeals, and objects that the judgment is not 
according to law, and that he is entitled to a new trial. The findings of 
the jury seem to have been based upon the evidence of the defendant 
himself. H e  states that, being very much embarrassed, he consulted the 
plaintiff as an attorney at  law; and the plaintiff advised him to go into 
bankruptcy, and offered to procure his discharge for $100, and advised 
him that he could convey the land to him to secure the sum, and that he 
executed the deed "upon the express agreement with the plaintiff that 
upon the payment of said sum of $100 he (the plaintiff) would reconvey 

.the said land to the defendant." And he states that the land mas 
(215) worth .$750; that the deed was executed on 25 December, and on 

the next day he filed his petition and schedules in bankruptcy, 
the plaintiff preparing all the papers without disclosing the transaction. 
So that i t  appears that the plaintiff mas to cover up the land for the 
defendant until he got his discharge i11 bankruptcy and then reconvey 
i t  to him. 

This testimony discloses a transaction contra bonos mores, in  which 
both parties participated. But then it was not alleged in the complaint, 
nor in the answer, nor was there any issue submitted to the jury which, 
in express terms, involved it. I t  may, therefore, do the plaintiff injus- 
tice to assume its truth as to him; but we may assume its truth as to the 
turpitude of the defendant, because it is his own testimony; and, being 
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true as to him, it shows that he is not entitled to the judgment which he 
obtained, and therefore there must be a new trial. Ex  turpi causa non 
oritur actio. 

The alleged turpitude of the transaction, although so plainly stated in 
, the testimony, seems to have been allowed no effect whatever in the trial. 
I f  this was because such things are so common that honesty is I;enumloed, 
i t  ought to be the oftener declared that the courts will not aid one party 
to enforce a fraud against the other; and that where both parties have 
united in  a transaction to defraud another, or others, or the public, or 
the due administration of the law, or which is against public policy, or 
contra bonos mores, the courts will not enforce the agreement in favor of 
either party. King v. Winants ,  71 N.  C., 469, and cases there cited. 
We, say nothing as to the validity of executed contracts where the aid 
of the court is not sought. 

We forbear to say more upon the case presented, lest we might do 
injustice to the parties. A new trial, if the parties will venture upon it, 
will develop the, facts on both sides. 

PER CURIAM. Venire de novo. 

Cited: Y o r k  v. Meritt,  80 N .  C., 285; Sparks v .  Sparks, 94 N .  C., 
532; Pi tman  v .  P i tman,  107 N.  C., 162; Basket v. Moss, 115 N. C., 462; 
Bank  v. Adrian, 116 N. C., 540, 543; Taylor v. McMillan, 123 N. C., 
393; LeRoy v. Jacobosky, 136 N .  C., 457; Edwards v .  Goldsboro, 141 
N.  C., 72; Smathers v. Im .  Co., 151 N .  C., 105; Pearce v .  Cobb, 161 
N.  C., 302. 

STEPHEN HENLEY v. J. C. WILSON ET ALS. 
(216) 

Deed-Mistake-Action of Trespass-Adverse Possession-Evi- 
dence-Pleading. 

1. Where A. made a deed to B., conveying a life estate, but intending it to be 
a deed in fee simple: Held, that the plaintiff claiming under B. (after B.'s 
death) cannot maintain an action for a trespass on the land, as equitable 
owner in possession, unc'er C. C. P., sec. 55. 

2. In such case the plaintiff has only a right in equity to have A, converted 
into a trustee and decreed to execute a deed in fee. 

3. The case is not varied by the fact that, pending the action, A. executed a 
deed to plaintiff in fee; such deed takes effect only from its delivery, 
and A. has not the power, nor has a court of equity the power, to make 
such deed relate back to the time of the execution of the original deed 
to B. 
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4. Where one having a life estate in land executes a deed in fee for  the same, 
the adverse possession of the grantee under such deed begins from the 
death of the life tenant. 

5. A plaintiff claiming title under an adverse possession for seven years un- 
der color of title cannot recover in an action for damages for trespass 
on the land, where the complaint fails to set out precise dates. 

6. Where a cosmplaint is general in its allegations, loose in its statements, 
and omits to give precise dates, no intendment can be made in favor of 
the' pleader. 

7. Where A. made a deed to B. in 1867 (but dated it 1848), in lieu of a deed 
made to B. in 1848, which had been burned: Held, in an action against 
B. for trespass, that the testimony of A. as to the dates and the bounda- 
ries set out in' the burnt deed was competent. 

8. The remedy under the "Mildam" Act (Bat. Rev., ch. 72, secs. 13 et seq.) 
does not apply to an action for damages for a trespass committed on 
the plaintiff's land. 

ACTION for damages, tried a t  Spring Term, 1877, of CIIATHAM, before 
Cox, J. 

The plaintiff was the owner of valuable mills on the west bank of Haw 
River, erected for a gristmill and wool-carding machine, etc. The de- 

fendants were the owners of a sawmill situatcd on the east bank 
(217) of the river, above the plaintiff's mills, which were run by water 

power, the water being conducted by a race formed by two dams. 
The defcndants increascd the height of the dams and cut a race across 
plaintiff's line, thereby interfering with the water power of plaintiff, and 
for the trespass and the damage resulting therefrom this action was 
brought. 

The plaintiff's title to the land upon which his mills were situated and 
the trespasses were alleged to have been committcd was denied by the 
defendants. Both parties claimed under one H. J. Stone, who conveyed 
the land on 9 November, 1848, to one McClcnnal~an for lifc. The plain- 
tiff thcn offered in evidence mesne conveyances from McClennahan to 
himself, which were admitted to be regular; one of these conveyances 
being a fee-simple deed from McClennahan to Mary Taylor, dated 24 
May, 1852; and i t  was provcd that McClennahan died in 1859. After 
the commencement of this action, and in furtherance of an understanding 
between Stone and McClennahan to cure a mistake in the first deed, 
Stone executed a deed to tho plaintiff, conveying said land in  fee and 
reciting in  the deed that he intended to convey a like quantity of interest 
to McClennahan in  the first instance. The plaintiff and those under 
whom he claimed were in  possesion of the land from 9 November, 1848, 
to the present time, claiming to be fee-simple owncrs thereof. Stone 
executed a deed for land adjoining the plaintiff's tract to one Temple, 
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which deed was burnt in  Temple's house; and thcreupon, at  the request 
of Temple, and before he (Stone) went into bankruptcy in 1867, he 
executed another deed in  lieu of the one burnt, and dated it 25 August, 
1848. I t  was alleged that this was not the datc of the original deed, nor 
was the land described by thc same boundarics. Stone testified, among 
other things, this deed was made without reference to the McClennahan 
deed, and was intended to convey the same land that was embraced 
in  thc original deed to Temple, which deed did not call for the (218) 
river, but for McClennahan's line. But the deed of 1867, which 
was offered in  evidence, called for the river. Temple conveyed to the 
defendants in 1896, and he testified that the deed of 1867 was the same 
as that of 1848 in regard to boundarics and date. 

The defendants objected to the testimony of Stonc, and also to the 
evidence in regard to the damages sustained, upon the ground that dam- 
ages, by reason of the erection of the defendants' sawmill, could only be 
recovered in  a special proceeding, and should bc assessed by corrlmis- 
sioners. The objections were overruled, and undcr the instructions of 
his Honor the jury rendered a verdict in  favor of the plaintiff. Judg- 
ment. Appeal by defendants. 

John Manning and J .  B. Batchelor for plaintiff. 
John M. Moring for defendants. 

PEARSON, C. J. The pleadings show a degree of caution and secretive- 
ness by resorting to general expressions and the ommission of dates that 
is not to be cornmendcd. We are aware that many gentlemen of the pro- 
fession adopt this mode of pleading, relying upon the very full power of 
allowing amendments under C. C. P. We enter our protest against i t  
as calculated to defeat the object of pleading, which is to give notlce of 
what is expccted will be proved a t  the trial, so as to prevent surprise. 
This vicious practice would be corrected if the judges of the Superior 
Courts, in  the exewiqe of their discretion, would refuse to allow the 
pleadings to be amended after verdict, so as to make the allegatiorrs con- 
form to the facts proved, whenever there is reason to supposc that the 
vicious modc of pleading was adopted on purpose to embarrass the oppo- 
site party. I n  such cases the court should refuse to give judg- 
ment, and let the party have the benefit of the verdict and bring (219) 
another action. 

There is no allegation in the complaint of any mistake in the decd of 
Stone to McClennahan, by which a life estate is conveyed instead of the 
fee simple; and unless the plaintiff has made out a case on the legal title, 
he will be obliged to pay the costs in this Court an6 have the case re- 
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nmnded, to the end that the pleadings may be arnended, if the judge 
should deem i t  to be a proper case in wh~ch  to allow an amendment 
after verdict. 

The plaintifl7s counsel, on the argument, took the ground that he could 
maintain the action as equitahlc owner in possei;sion under the pro- 
vissions of C. CY. k'., sec. 55. That provision docs not apply; Sor the 
plaintiff 212s no eyuztable estale as a purchaser in possession, or other 
cestui  gue trust, but has only a right in equity to have Stone converted 
into a trustee and decreed to execute a decd in fee simple; and the fact 
that Stone, lrending the action, ~xecutcd the very deed that he would 
have been required to execute does not vavy the case; for the deed took 
effect only from llle time of its delivery, and Stone had no power to 
make i t  relate back to the time of the execution of the deed to McClen- 
nahan. Indeed, the court of equity has no such power, and could only 
have required Stoire to do what hc has done, namely, exrcute a deed in 
conformity to the intention of the parties, and then have "enforced the 
right in equity" by a perpetual injunction that Stone and those claim- 
ing under him should not disturb the title under the deed to McClenna- 
han, on the principle that "equity considers that to lie done which ought 
to hare been done." 

As to the plaintiff's right to recover upon the legal title, we have seen 
that the deed of Stone executed pending the action does not relate back 
to tho execution of his decd to McClennahan. But the counsel of the 
plaintiff insists that he had acquired the legal title by seven years ad- 

verse possession undcr cohr  of title. The cpestion is, When did 
(220) the adverse possession begin? Not at  the date of the deed of 

McClannahan to Mrs. Taylor in 1852, for although the convey- 
ance to her was in  fee, she was not exposed to an act,ion during the life 
of McClennahan, for shc had tbc true title during his lifetime and was 
not lialole to an action by Stone or thoso claiming under him until the 
death of McClennahan, which, as statcd in the case, was in 1859. I t  is 
not set out at  what time in 18514 ; so plaintii17s counsel takes a starting 
point-1 Sarlnary, 1860, to 20 May, 1861, when the statute of lirnital 
tions was stopped-onc year, four months and twenty days; from 1 Jan- 
uary, 1870, to 22 July, 1876, when the action was brought-six years, six 
months and twenty-two days; total, seven years eleven months and twelve 
davs. 

This calculation which the plaintiff's counsel makes in  his brief 
mrultl do  w r y  m d ,  provided thc defendant h ~ d  not entered into pos~ccl- 
sion ~mdc-r the deed of Stone to him, execntcd in 1867. But the defend- 
ant had ~n tc red  and taken po~seesion some time before the commence- 
ment of thc acticn. IIow long bcfore is not set out in the rssr. I t  IYI:IY 

have becn more than one year, eleven months and twelve days. If so, 
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that interrupted the running of the statute of limitations. Here the 
plaintiff fails because of the generality of his allegations and the omis- 
sion to give precise dates; and in such loose statements no intendment 
can be made in favor of the pleader. 

The complaint (paragraph 6) sets out "that defendants, against the 
will of plaintiff, entered and added 3 feet to the height of plaintiff's 
upper dam." etc. No date is given. 

And in  paragraph 8, "In addition to the injury caused by the in- 
creased height of the dam, defendants entered upon said land and cut a 
race," etc. No date is given. 

I n  the absence of any allegation or proof to the contrary, we must 
assume that these trespassess were committed before the plaintiff's title 
had ripened by seven years adverse possession; and the only ques- 
tion is, Were these acts mere temporary trespasses, or were they (221) 
of a continuing nature, so as to permanently interrupt the plain- 
aiff's adverse uossession? As to that, there aan be no doubt; for the 
defendants continued to use the dam so increased in height, and the race 
so cut, for purposes of their own up to the bringing of this action. 

As the case goes back, we think i t  proper to declare our opinion to be 
that the'reception of the testimony of Stone as to the fact that the deed 
to Temple was executed in 1867, and not in August, 1848 (as i t  was 
dated falsely to overreach the deed to McClennahan in November, 1848, 
which fact could have been proved by the subscribing witnesses), was 
admissible. His testimony that the boundaries in the deed made by him 
to Temple in 1867 differed from the boundaries in the deed alleged to 
have been burnt-executed after the deed to McClennahan-was also 
competent for the purpose of having the deed obtained in 1867 reformed. 
But there is no allegation in the complaint to set up this equity, and, 
indeed, the evidence was immaterial. We also declare our opinion to be 
that the trespasses complained of being done on the plaintiff's land, as 
he alleges, do not come under the operation of the milldam act, which 
applies only to "trespass on the caqe" for acts done on the defendant's 
own land to the injury of the plaintiff, by ponding backwater, or other 
like injuries. 
PER CURIAM. Venire de movo. 

Cited: Qudger v. White, 141 AT. C., 518; Cedar Works v. Lumber Co., 
168 N. C., 396. 
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t.22.2) 
0. B. D. EDWARDS AND WIFE V. JOHN TIPTON ET ALS. 

Xheri fs  Deed-Return t o  Exectdion-Evidence. 

1. A deed made by a succeeding sheriff (or coroner) operates by virtue of 
the statute (Bat. Rev., ch. 35, sec. 27)  to pass the title to what was 
sold, but it is not evidence to show what that was. Its recitals are only 
hcarsay. 

2. The return of a sheriff upon a writ is prima facie evidence of what it 
states and cannot be collaterally impeached. Therefore, where a judge 
in the court below refused to admit the return 'to an execution made by a 
sheriff, for the purpose of contradicting the deed of a succeeding sheriff: 
Held, to be error. 

3. Parol evidenco is admissible to explain a latent ambiguity in the descrip- 
tion of land contained in a deed. 

ACTION for the possession of land, tricd at  Spring Term, 1817, of 
MITCIIELL, before Furches, J. 

I'hc plaintiffs, for the purpose of establisling their title, introduced a 
deed from one Brown to William Edwards, dated 15 August, 1833, and 
a deed from said Edwards to Lavinia Edwards. the feme plaintiff dated 
2 4  January, 1861, and then offered otllcr testimony tending to show 
adverse possession for morc than twenty-one years. 

The dal'endants claimed as heirs at  law of one Hughes, who had bought 
the land in  controversy of one Flemming, now deceased. Hughes took 
a bond f w  title 2nd paid the purchase nioney. The bond was lost, and 
no deed was ever made by Flemming before his death, or by his heirs a t  
law or personal representative. Hughes entered in  1856, and he and 
those claiming under him have continued in possession ever since. They 

then offered in evidence a deed from the coroner of the county to 
( 2 2 3 )  the heirs of said Flenming. This was objected to by the plaintiffs 

because i t  was executed by a coroner who was the successor of the 
coroner who made the sale, and because the defendants had not produced 
any execution authorizing the sale. The defendants then showed that 
the corouer sold thc land of said William Edwards to satisfy an execu- 
tion in favor of the sheriff of the county, and that Flemming became the 
purchaser. The records and yapcrs were destroyed during the war, and 
could not be found. His  Eonor overruled the objection and admitted 
the deed in  evidence. The defendants then offered evidence tending to 
show that said deed covered the land in dispute and their continued pos- 
session thereof since the purchase from Flemming. 

The plaintiffs, in reply, offered in evidence (the defendants objecting) 
a copy of the levy of the coroncr under which the sale was made to Flem- 
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ming in 1841, and showed that William Edwards, a t  that time, lived on 
the "Bowman tract" of land, and had not at  any time before that lived 
on the locus in quo. They insisted that the levy was made on the land 
"on which William Edwards now lives, adjoining the lands of Hughes 
and others," and did not cover the land in disputc, because i t  was not the 
land on which said Edwards then lived. They further insisted that if 
the coroner's decd to the Flemming heirs did not cover the locus in quo, 
and the levy did not, the dced would be void as to that part not covered 
by the levy as a matter of law, and askcd the court so to charge the jury. 
His  Honor rrfused to give the instructions asked. Verdict for defend- 
ants. Judgment. Appeal by plaintiffs. 

Busbee d2 Rushee and W .  If. Malone for plaintiffs. 
A. C. Avery for defendants. 

ROI~MAN, J. The Revised Code, ch. 37, see. 30 (Bat. Rev., ch. 35, see. 
27), enacts that when any sheriff or coroner sells land and goes out of 
office, or dies, ete., before making a conveyance therefor, his suc- 
cessor in oflice shall execute the conveyance,, and such convey- (224) 
ance shall be as valid as if made by the ofher who made the sale. 

Of course, the successor can make a deed for only what his predecessor 
sold, and not for anything hc did not scll. H e  can never have an official 
and seldom a personal knowledge of what it was that his predecessor did 
sell, and he must necessarily obtain his information on that point from 
the statements of others. But his opinion derived from such statements 
cannot be conclusive, either upon parties or strangers to the execution. 
Ti" a sheriff should refinse to execute a deed tendered to him by one who 
alleges that he purchased a certain piece of land at  a sale made by a 
formcr sheriff, the purchaser may apply to the court under whose 
process the sale took place and, in a proper case, obtain a mandamus or 
rule on the sheriff to cxecnte the deed. I n  this case the court would 
necessarily receive evidence to sustain the facts allegd. Isler v.  Andrews, 
66 N.  C., 552. 

I f  the sheriff should voluntarily execute the deed tendered, i t  must be 
in like manncr compctent for a court, on the trial of an action putting 
the title to the land conveyed in  the deed in issue, to hear evidence as to 
what was actually sold. 

I n  Harris v. Irwirz, 29 N. C., 432, evidence was admitted to show that 
the alleged purchaser had not paid the purchase money to the sheriff 
who sold, and the dced of the succreding sheriff was held void. 

I n  Jackson v. Jackson, 35 N.  C., 159, evidence was rcceived to show 
what land the sheriff had actually sold, and his return of levy was ad- 
mitted to contradict the description in his deed. 
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The succeeding sheriff executes a deed under a power given to him by 
the statute, and his power is limited by certain conditions. I f  these do 

not exist, his power does not, and his deed is void as to the excess. 
(225) The judge was of opinion that the deed of the coroner, under 

which the defendants claimed, could not be contradicted (as to 
what was sold by the old coroner) by his return to the execution, and 
told the jury that if the deed covered the land in dispute, they must find 
for the defendants. 

I n  this we think the judge erred. We are not aware of any case in 
which the recitals of a sheriff's deed have been held even pl-ima facie 
evidence of the judgment, execution, levy, and sale, or other facts recited, 
except under exceptional circumstances. I n  Owen v. Barksdale, 30 
N .  C., 81, i t  is said that they are not, unless the deed is ancient, and pos- 
session has been held under it. The r e t u m  of a sheriff is, as will be seen, 
evidence of the facts stated in it. But whether the deed of a sheriff who 
makes a sale is evidence as to what he sold or not, it seems clear, on rea- 
son arid principle, that the deed which a sheriff makes upon a sale made 
by his predecessor-in this case, fifteen years before-is not. McPher- 
son v. Hussey, 17 N.  C., 323. I t  is operative by virtue of the statute to 
pass the title to what was sold, but it is not evidence what that was. I t s  
recitals are only hearsay. The sheriff does not profess to have any per- 
sonal knowledge of their truth. H e  is not under oath himself, and he 
professes to state only his opinion from information whose sources are 
unknowu to us. and which could not have been under oath. I t  differs 
from the return of a sheriff upon a writ, because i t  is upon the personal 
knowledge of the officer; is in  the performance of a duty which he has 
sworn to perform faithfully; and if the return be false, he is liable to a 
penalty. For  these reasons, a return is prima facie evidence of what i t  
states, and cannot be collaterally impeached, although i t  may be cor- 

rected so as to speak the truth, on application to the court in 
(226) which it is. The return of the sheriff who sold-if he made one- 

is evidence, and probably in a collateral proceeding the only evi- 
dence, bf what he sold. Wharton Ev., secs, 833-986 ; McPlzerson v. Hus- 
sey, 17 N .  C., 323. But that question does not arise here, and we leave 
it ,undecided. I n  this, we think, consisted the error of the judge: He 
held that the description in  the deed controlled that in the return, in 
determining what was sold; whereas the description in the return should 
have guided the coroner in  making his deed. There was, however, in the 
return a latent ambiguity. I t  described the land levied on and sold as 
((200 acres, more or less, on which Wi l l i am  Edwards mow lives," etc. To 
explain this ambiguity the pIaintiffs were allowed to prove that "William 
Edwards never himself" lived on the piece of land in dispute; but the 
judge, by his instructions, deprived them of any benefit from this testi- 
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mony. I t  was admissible to apply the description to the thing sold. 
There are many authorities to this effect. For this purpose it was 
admissible to prove the number of acres in each piece; whether the two 
pieces had been bought and held by Edwards as one tract or as two; 
whethey he listed them for taxation as one or as several; whether he 
abandoned possession of the piece immediately after the sale, and the 
purchaser entered, etc. Jackson v. Jackson, 85  N.  C., 159; Judge v. 
Houston, 34 N.  C., 108; Rradshaw v. Ellis, 22 N .  C., 20; Rogers v. 
Brickhouse, 58 N .  C., 301. 

PER C ~ R I A M .  Venire de novo., 

Cited: Rollins v. Henr!j, 78 N. C., 348; Walters v. Moore, 90 N.  C., 
47; Curlee v. Smith, 91 N. C., 178. 

F. M. PHILLIPS v. R. F. JOHNSTON. 
(227) 

Purchaser at Sherif's Sale-Junior Judgment-EzGlence-Bankruptcy. 

1. Under the law as it  was before the adoption of The Code, a purchaser 
under a junior judgment and levy acquired a good title as  against a sub- 
sequent purchaser under a senior judgment and levy. 

2. In  an action by the former against the latter for the recovery of the land, 
evidence that  the land had been sold to a third person before the judg- 
ment under which plaintiff purchased was obtained is inadmissible. 

3. The title of plaintiff is not affected by the fact that the judgment debtor 
wpnt into bankruptcy before the sheriff's sale. 

ACTION for the possession of land, tried at  Spring Term, 1877, of 
DAVIE, before Zerr, J .  

The case is sufficiently stated by Mr. Justice Faircloth in  delivering 
the opinion of this Court. Upon the issues submitted, and under the 
instructions of hi9 Honor in t h ~  court below, the jury rendered a verdict 
for the plaintiff. ' Judgment. Appeal by defendant. 

J .  ill. Clament, W.  H. Bailey, A .  W .  Haywood, and J .  M.  McCorkle 
for plaintif. 

Watson & Glenn for defenclmt. 

FAIRCLOTH, J. The plaintiff sues for the possession of land purchased 
by him at sheriff's sale, on 6 February, 1869, under an execution levied 
2 January, 1868, and issued under a judgment rendered against the 
defendant in December, 1867. 
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The defendant is in possession and claims title to the land under 
another sheriff's salc made subsequent to the foregoiug sale under judg- 

ment and levy prior to those under which the plaintiff purchased, 
(228) a t  which second sale one Clement bid off the land and assigned 

his bid to the dcfcndant. 
This case is governed by the law as it was before the adoption of the 

Code of Civil Procedure, being a sale undcr a levy made 2 January, 
1868; and the main question is, whethcr a purchaser under a junior 
judgment and levy acquires a good titlc as against a subsequent pur- 
chaser under a scnior judgment and levy. This has too long been settled 
to necd any discussion now. I t  was held a6rmativcly in  Bell v .  Hill, 
2 N.  C., 72, and in Jones v. Judlcins, 20 N.  C., 591, and uniformly so 
ever since. 

The defendant then endeavored to prevcnt a recovery by showing that 
he had conveyed title to one Foard by deed of bargain and sale bcfore 
the plaintiff had his judgment. His  Honor was right in refusing to hear 
such cvidence, as the well sc t t l~d  rule is, that "a purchaser at  a sheriff's 
sale as against the defendant i n  the execution who withholds the pos- 
session is entitled to recover as of coume, and the debtor cannot justify 
his act of refusing to give up the possession on the ground of title in a 
third person." Wade o. Samnders, 70 N .  C., 277. I t  is not his privilege 
to insist on the rights of a third party, if he should have any, not even 
if such party was a codefendant, as was decided and illustrated in Isler 
v. Poy, 66 N.  C., 547. 

Thc plaintiff's title is not affected by the fact that his judgment debtor 
filed his petition in  the bankrupt court bcfore the sheriff's sale and was 
finally discharged. 

The plaintiff's lien was of a prior date, and was not divestcd by the 
circumstances, and under our decisions he had the right to completc his 
remedies and reduce the fruits of his purchase into possession in thc 
State courts. I t  has been decided in the Supreme Court of the United 
Statcs, also, that thc jurisdiction of the ~ e d e r a l  courts for the benefit of 

an assignee in  bankruptcy is concurrent with and does not divest 
(229) that of the State courts in  mattcrs of which the latter has full 

cognizance. Eyster v. Gaff, 91 U. S., 521. 
PER CURIAM. No error. 

Cited: Mulholland v. Yo&, 82 N.  C., 513. 
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JAMES J. LEWIS, ADMINIWRATOR, v. THE CITY O F  RALEIGH. 

Public Prisons-Trealment of Prisor~ers--Townu and Cities-Action 
for Damages. 

1. Under the provisions of the Constitution, Art. XI, see. 6, and Bat. Rev., 
ch. 89, sees. 9, 10,  the least that  is required i s  that  persons confined in 
any public prison shall have a clean place, comfortable bedding, whole- 
some food and drink, and necessary attendance. 

2. Where A. was arrested a t  night by a policeman for violating a n  ordi- 
nance of theci ty of Raleigh and confined in the city guardhouse, in  which 
he died before morning, and in an action for damages instituted by his 
administrator against the city, the jury found that  his death was "accele- 
rated by the noxious air of the guardhouse": Held, that  the plaintiff is  
entitled to recover. 

ACTION for damages, tried a t  Spring Tcrm, 1877, of WAKE, before 
Buxton, J .  

The plaintiff's intestate, John Godwin, was arrested by one of the 
policemen in  the service of the dcfcndant in June, 1875, for an alleged 
violation of a city ordinance, and confined in the city guardhouse, 
where he died. I t  was alleged that his death was caused by the unwhole- 
some condition of the prison, occasioned by neglect of the city authori- 
ties. Upon the issues submitted, the jury found the following 
facts : (230) 

1. John Godwin was arrested with probable cause by authority 
of the defendant, and imprisoned in tho guardhouse. 

2. The death of John Qodwin was accclerated by thc noxious at- 
mosphere of said guardhouse. 

3. Damages, $2,000. 
Upon this verdict, the court gave judgment for thc plaintiff, and the 

defendant appealed. 

T.  M. Argo and A. M. Lewis for plaintiff. 
Busbee & Busbee and D. Q. Fowle for dofendant. 

READE, J. "It shall be required by competent legislation that the 
structure and superintendcnce of penal institutions of the State, the 
county jails, and city police prisons secure the health and cbmfort of 
the prisoners." Const., Art. XI, sec. 6. 

"The sheriff or keeper of any public prison shall every day cleanse 
the room of the prison . . . and shall furnish the prisoners a plenty 
of good and wholesome water three times in  every day, and shall find 
each prisoner fuel, . . . wholesome bread . . . and every ncces- 
sary attendance, . . . good, warm blankcts or  other suitablc bed- 
clothing . . . for their use and comfort, as the season or other cir- 
cumstances may require." Bat. Rev., ch. 89, sees. 9, 10. 
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From the foregoing quotations i t  will appear generally what is con- 
cempl~ted by our Constitution and statutes shall be the treatment of 
prisoners. The least that is required is that they shall have a "clean 
place, comfortable bedding, wholesome food and drink, and necessary 
attendance." This is required for all prisoners, even those who are con- 
victed of high crimes. How much more ought i t  to be required for those 
who h a w  not been convicted at all, and who may be innocent of any 
offense, as is often tho case with those who are imprisoned before trial 

for safe kecpnig. 
(231) "All persons found lying on the streets of the city shall be taken 

and lodged in  the guardhouse." Ordinance of the city of Ra- 
leigh, ch. 4, see. 3. 

The plaintiif's intestate was found lying on the street and taken by 
the city's police and lodged in the guardhouse. The guardhouse is the 
city's guardhouse, thc ordinance is the city's ordinance, the officer is the 
city's officcr-everything was of and by the city. No question ariscs as 
to how fa r  the city is liable for the misconduct of its officers, because the 
act con~plained of is the act of the city itself. 

Was the guardhouse a suitable place in which to "lodgc" the de- 
ceased? The jury proved the fnct that the death of the deceased was 
"accelerated by the noxious air of the guardhouse." 

I t  is insisted, howevcr, that this finding does not mean much; because, 
for instance, one falling in a fit in the open air and carried into the best 
Iiouse might bc somewhat oppresscd from lack of free circulation of the 
open air, and his dcath, which would have resulted out of doors in an 
hour, might be acccleratcd a few moments in  the house. We must see, 
therefore, what thc facts were upon which the verdict was based. The 
guardhouse is a small room, 8 by 14 feet. I t  had no window. I t  had 
no opening connecting with the outer air  or light. I t  had but one door, 
and that opened into a passage, and had a grate in it, and was opposite 
to a window which was under the grating in  the pavement. Now, here 
was no passage for the air, day or night, and none could be given; and 
there was no ventilation even, except the mcre contact of the air  inside 
the cell with the air outside, at the door, through thc grate. There was 
nothing to drive the bad air out and tho pure air in, and therefore the 
bad air would stay in indefinitely. So that it was an impossibility that 
such a place could "secure heall-h and comfort," in  the language of the 
Constitution, or that i t  could be "clean," in the language of the statute. 

And, further, the cell is not only under the ground and without 
(232) ventilation, but i t  is under thc city market-housc, where congre- 

gate day and night crowds of persons and animals, and where are 
kept meats, vegetables, melons and fruits, tho impure emanations from 
which find a lodgment in the basement. 
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LEWIS v. RALEIGH. 

A moment's reflection will teach that i t  will not do to have a prison 
underground. There must be circulation of air. The bad air will not 
go out; i t  must be driven out; and there is the greater necessity as the 
prisoners cannot "go out," but all their calls must be answered in the 
cell; and such persons as can be employed to clean them are not likely 
to be verv careful. 

Nature teaches us that any person kept in such a place must soon die, 
and any person "lodged" in such a place is injured by the first breath. 

But, further, suppose the air had been pure and the ventilation per- 
fect, still that is not all that is necessary to a prisoner's "comfort," and 
he must be comfortable; not luxuriousiy surrounded, but the demands 
of humanity must be supplied; and here was not a chair, nor a bed, nor 
a blanket-nothing but the cold, hard floor. Just what nature teaches 
would be the condition of such a cell the witnesses on both sides teach us 
was its actual condition. They all say i t  was offensive, and to some it 
was so offensive that they had to leave i t  quick; and the intelligent 
physician called by the city said that while he saw no signs of death 
from carbonic gas, "yet if a man was so weak as to have to be carried 
there, having fallen from exhaustion, he would be injuriously affected." 

This case is striking proof of the wisdom of requiring prisoners to be 
comfortable. So fa r  as appears, the deceased was not a bad man. H e  
had a family, and his employer testifies that he worked night and day to 
support them. He  was in bad health. He was not a drunkard, 
but sometimes drank too much-a weakn4ss so common that it (233) 
would seem invidious to call it a crime in him. He  had drunk 
too much, and instead of letting him go home, as he asked to be allowed 
to do, or of carrying him home, as it would have been humane to do, and 
as he who made him drunk was morally bound to do, he was carried to 
a hole like Calcutta's, where he died before morning. 

PER CURIBM. No error. 

Cit'ed: Peeblos v. Raleigh, post, 236 ; Bunch v. Edenton, 90 N. C., 
434; ~Vanuel z.. Comrs., 98 N. C., 12;  Moffitt v. Asheville, 103 K. C., 
256; Shields v. Durham, 118 N. C., 456; Gray v. Little, 126 IT. C., 388; 
Levin v. Burlington, 129 N.  C., 188; Neekins v. R. R., 134 N.  C., 219; 
Hughes v. Pnyetteville, ib., 754; Xzcll v. Roxboro. 142 N.  C., 460; Har- 
hngton v. Greenville, 159 N. C., 635. 
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ROBERT B. PEEBLES v. THE PATAPSCO GUANO COMPANY. 

Action, for Deceit-Corporation-Pruud of Agent-Judgment of Court 
of Another State. 

1. An action for damages for deceit will lie against a corporation. 
2. A corporation is liable for false and fraudulent representations made by 

its agents. 
3. Where in an action for damages against a corporation for deceit the jury 

found that the defendant's agent falsely represented to  the plaintiff that a 
spurious article was the genuine Patapsco guano, the defendant corpora- 
tion being the manufacturer of such guano: Held,  that such representa- 
tion was necessarily fraudulent in law, and the plaintiff was entitled to 
recover. 

4. A judgment in a proceeding by attachment in a court of another State is 
conclusive evidence that the debt sued on was due to the plaintiff in such 
action to the value of the property attached, but of nothing else. 

ACTION for damages, tried at  Spring Term, 1877, of NORTHAMPTON, 
before Burton, J. 

(234) The plaintiff complained that the defendant had contracted to 
deliver to him at Garysburg, N. C., sixteen tons of a commercial 

fertilizer known as "Patapsco Guano," and that instead of delivering 
the said article, the defendant delivered a spurious article, which defend- 
ant's agent falsely and fradulently represented to be the genuine Pa- 
tapsco Guano, and by reason thereof he was damaged to the amount 
of $475. 

Upon the question of damages the plaintiff proved that the defendant 
had attached cotton belonging tc. plaintiff in  the hands of plaintiff's 
commission merchant in Norfolk, Virginia, and recovered $130 (in 
addition to the costs of the suit), which was applied as a credit upon 
plaintiff's note given for the price of guano. No personal service 
was made upon the plaintie. The defendant asked the court to charge 
that the jury could not consider this $130 in estimating the damages. 
The court declined the instruction, and the defendant excepted. 

The other damages proved by plaintiff amounted to $72. The jury 
found the answers to the issues submitted as follows: 

I. Was the article, of which sixteen tons were sold to plaintiff in 1873, 
the commercial fertilizer usually known as "The Patapsco Guano," or 
was in a spurious article? Ans. : "We agree i t  was a spurious article." 

2. Did said article correspond in analysis with the analysis marked on 
the bags in which it was contained? Ans. : "It did not." 
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3. Did the defendant's agents, or any of them, falsely and fraudulently 
represent to the plaintiff that the article sold was the genuine and valu- 
able Patapsco Guano? Ans.: "l t  was falsely represented." 

4. What damage has the plaintiff sustained, if any? Ans. : "$202, 
with interest from 4 February, 1874." 

Judgment for plaintiff for $202 and interest. Appeal by de- (235) 
fendant. 

Bushee & Busbee and W.  W.  PeebZes for plaintiff. 
0. A. Barnes, J .  B. Batchelor, and Merrimon, Fuller & Ashe for 

defendant. 

RODMAN, J. The plaintiff alleges that he purchased of the defendant 
sixteen tons of an article well known to the trade by the name of Pa- 
tapsco Guano; that the article which he reccived was not what was 
known in the trade as Patapsco Guano, but a different and worthless 
article; that on each bag of the article which he received there was 
printed what purported to be a chcmical analysis of the article, purport- 
ing to give the percentage of ammonia, phosphate, etc., in the article, 
but that this representation was false and fradulent, and that the article 
delivered did not contain the percentage represented of those valuable 
inqredients. 110 says that thc identity of the article with what i t  was 
rpresenied to be could not be told by inspection, or otherwise than by 
using i t  on his crop, in which use i t  was necessarily destroyed, and he 
claims damages. 

The defendant admits that i t  sold to the plaintiff sixteen tons of 
Patapsco Guano, and alleges that the article which i t  delivered was thb 
article known in  the trade by that name, and that i t  did contain the per- 
centage of valuable matters stated in the labels on the bags. The jury 
found that the article delivered was not the genuine Patapsco Guano, 
but a spurious article, and that i t  did not o n t a i n  the percentage of 
ammonia and phosphate stated in the labels. They assesscd the plain- 
tiff's damages at $202, of which $72 was for what he called actual dam- 
ages, and $130 was for that sum which the defendant had made by 
attachrncnt upon certain cotton of thc plaintiff, which it found in  Mary- 
land. 

There was jud-ment accordingly, and the defendant appealed. (236) 
1. Thc counsel for the defendant contends that this action is to 

rccover damages for a fraud and deceit by the defendant, and that such 
an action cannot be maintained against a corporation. 

Under our present system of pIcading, the action may as well be con- 
sid-red as bcing for damages for a breach of warranty as for deceit. 
But if we take i t  as the latter, we think i t  must be considered as settled 
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in this State, and generally in America, that an action of tort mill lie 
against a corporation. This was held in IIIear~s v. Wilmington 31 
N. C., 73, and in L~zuis u. Raleigh, ante, 289. The cases to the same 
effect in other States are very numerous, and it mas, at  least until the 
decision in Rank v. Addle ,  1 L. R., 1 (same case cited by Mr. Fuller 
from Benjamin on Sales), the received law in England, as is shown by 
the case of Bariviclc v. English Joint Xtoclc Bank, L. R ,  2 Exch., 269; 
Angel1 &- Ames, Gorp., see. 383. 

There is no reason that occurs to us why a different rule should be 
applicable to cases of deceit from what applies to other torts, h corpo- 
ration cnn only act through its agents, and niust be responsible for their 
acts. I t  is of the greatest public importance that it should be so. I f  a 
manufacturing and trading coiycration is not responsible for the false 
and fradulent representations of its agents, those who deal with i t  mill 
be practically without redress and the corporation can commit fraud 
x i t h  impunity. 

2. I t  is said that the jury hare not found that the representations were 
fraudulent, but only that they were false, and without fraud the action 
cannot be maintained. I f  we oonsider the action as for deceit, this ob- 
jection would be unanswerable if the defendant mas the seller only, and 
not also the manufacturer of the article. I t  is difficult to conceive how 

a nzanufacturer of gxano can make 3 representation concerning 
(237) the substances of which i t  is composed which is false and not also 

fraudulent, in the sense that it was knowingly false. I f  his serv- 
ants employed in the manufacture, on any occasion, by negligence, or 
willfully. ommitied to put in the valilable ingredients mitliout the knowl- 
edqe or connivance of the manufacturer, i t  >\odd free his false repre- 
sentation from immorality, hut he must in law be held equally liable for 
the acts of his servants, and he cannot be held innocent of a moral fraud 
if, aftrr  being informed of the omission, he seeks to take ad~~antage  of i t  
by demandin., for a spurious and worthless article, the price of the 
genuine cne. We think that on the facts fo~md by the jury the plaintiff 
was entitled to damages 

3. As to the amount of damages, we have had considerable difficulty. 
I f  the plaintiff had paid, or become llable to pay, for the guano, he 
mould ha1.e been entitled to recover the difference between the value of 
the spurious a r t i ~ l e  and the genuine. I t  does not appear from the case 
whether he had paid for it in full o r  not, or mhat nras the value either 
of the article agreed to be delivered or of that which mas delivered. I t  
was agreed that if the plaintiff' was entitled to recover anything, he mas 
entitled to recover at least $72, which is called the actual damage. What 
was intended by that expressinn, or on what principles the amount was 
arrived at, do not appear, and on the question of damages we confine 

180 
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ourselves to the only queation presented to us by the case. The plaintiff 
contended that he was entitled to recover back the sum of $130, which 
defendant had recovered from him in  an action apparently for the price 
of the guano, begun by attachment, which was levied on certain cotton 
belonging to the plaintiff, and in  which there had been no personal serv- 
ice on thc plaintiff. On this question no direct authority was cited to 
us, and I know of none. The general rule is conceived to be that the 
judgment in  such actions is conclusive evidence that the debt sued 
on was due to the plaintiff in  it, to the value of the property (238) 
attached, but of nothing more. 

To allow the present plaintiff to recover back that sum in this action 
would be in  effect to reverse the judgment of the Virginia court, and to 
deny to i t  the full faith and credit to which i t  is entitled by law. As to 
that sum, the judgment below is reversed. I n  other respects i t  is . 
affirmed, and the plaintiff will have judgment in  this Court for $72, with 
interest from 4 February, 1874, and the costs of the court below. As the 
judgment is partly reversed aud partly affirmed, neither party will re- 
cover costs in this Court, but there will be judgment against each for his 
own costs. 

PER CURIAN. Judgment accordingly. 

Cited:  Penniman v. Daniels, 91 N.  C., 435; Alpha  M i l k  v. Engine 
Co., 116 N. C., 802 ; 11/Zor?.is v. Burgess, ib., 42 ; M f g .  Co. v. Davis, 147 
N. C., 270; Uni type  Co. v. Ashcraf t ,  155 N. C., 67; Briggs v. I n s .  Co., 
ib., 76; Anderson v. Corporation, ib., 135; Machine Co. v. M c K a y ,  161 
N. C., 587. 

BUNYAN BATTS ET ALS. v. AUGUSTA WINSTEAD ET ALS., EXECUTORS. 

Guardian 'and w a r d - F ? ~ a u d - ~ m ~ ~ a c h m e n t  of Decree-Xtatute of 
Limitat ions.  

1. In  a n  action by a ward to impeach a decree made in a former action be- 
tween the then guardian and a former guardian of such ward, it is not 
necessary to show actual fraud between the parties. If i t  is  shown that  
there was not a bona fcde adverse controversy, the account of the first 
guardian should be reopened. 

2. The fact that such decree was made under the formalities of a court of 
equity adds nothing to its binding force. 

3 .  Where a guardian is discharged by an accounting in  pais, he must be pre- 
pared to have its justice investigated until he i s  protected by the acquies- 
cense or delay of the parties interested. 

4. The statute of limitations has no application to a case of fraud, when the 
right of action accrued before August, 1868. 
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(239) APFEAL at Spring Term, 1817, of WILSON, from Moore, J .  
This action was in the nature of a bill of review to reverse for 

error in  law a final decree made in a cause in the late court of equity 
for Wilson, i11 1868, in the matter of the present plaintiffs, by their 
guardian, Elisha Barnes, against Wiley W. Winstead (defendants' tes- 
tator), their former guardian; and also to set aside and vacate said 
decree on the ground that i t  was obtained by fradulent collusion be- 
tween the said Barnes and Winstead; and also to have an account of the 
dealings between the defendants' testator and the plaintiffs, his wards. 

The former glaardian, Winstead, having failed to renew his bond, was 
removed from his office as such at  April Term, 1868, of the late county 
court of said count, and said Barnes was appointed in his stead, and 
executed a bond with said Winstead and a personal friend of his (Win- 
stead's) as sureties thereto. Subsequently Barnes filed a petition against 
Winstead for an account of his dealings as former guardian, to which an 
answer was filed and the case referred to the clerk to state the account. 
The petition, answer, and report of the clerk were all returned to Spring 
Term, 1868, of said court, and were all drawn by the same attorney, the 
answer being signed by Winstead in his own handwritting. Some time 
after the decree in the case, Barnes resigned the guardianship, and on 
22 January, 1869, Winstead was reappointed. The case was then sub- 
mitted to the jury upon the question of fraud between the two guardians 
in obtaining said decree. There was a verdict for the plaintiffs. Judg- 
ment. Appeal by defendants. 

. K e n a n  & Murray for plaintif fs.  
W.  N. H. Smith for defenda~nts.  

RODMAN, J. This action is to impeach a decree obtained by Elisha 
Barnes, then guardian of the plaintiffs, against Winstead, their former 

guardian, at  Spring Term, 1868, of the Superior Court of Wilson, 
(240) on the ground that the decree was obtained by collusion between 

Barnes and Winstead and in fraud of the plaintiffs. That a 
decree may be impeached and avoided on that ground has long been 
settled. Adams Eq., 416; Freeman on Judgments, secs. 336, 489; Kerr 
on Fraud and Mistake, 293. The jury found that the decree was ob- 
tained by fraud and collusion, and the evidence was, in  our opinion, 
sufficient to support the verdict. 

The material facts of the plaintiffs' case were not controverted. Win- 
stead was appointed guardian of the plaintiffs in  1856, and continued 
such until 1864, when he made returns. At some time afterwards (the 
date is not given) he failed to renew his bond, and was removed, and 
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Elisha Barnes was appointed in his place, Winstead becoming one of his 
sureties. Barnes then brought a suit in equity against Winstead for an 
account of the estate of his words. The defendant answered on oath, 
stating in  substance that in 1862 a large part of the property of his 
wards consisted of bank bills ; that he feared to loan i t  out to individuals, 
and, thinking that he would be compelled to serve in the Confederate 
army, in September and October, 1862, he invested that part in Con- 
federate bonds, which he believed was the safwt investment he could 
makc. A decrce was made that he account, and i t  was referred to the 
clerk to state his guardian account. The clerk reported at  Spring Term, 
1868. H e  charged the ex-guardian with the sums acknowledged by him 
to have been on hand in  1864, and credi t~d him with certain losses, by 
which these sums were much reduced, and found a certain balance in 
favor of each of the wards. IIc does not state how these losses were 
incurred. I t  may be assumed, however, for thc present purpose that 
they were incurred by the investment in Confederate bonds, as stated by 
the defendant. But as the report does not state the circumstances under 
which thc investments were made, i t  was impossible for the court 
to decide considerately whether the ex-guardian was justified in  (241) 
making them or not. The court, however, confirmed the report, 
and gave judgment for the balance thereby found due. Some time after 
this (in January, 1869) Barnes resigned his guardianship, and Winstead 
was again appointed guardian. I t  does not appear that he ever paid to 
Barnes the sums found owing by the judgment. The attorney who ap- 
peared for Barnes also drew the answer of Winstead (although i t  was 
sworn to by Winstcad personally). The report of tho clerk and the 
decrce of the court arc also in his handwriting. 

From these circurnstanccs no inference can fairly be drawn of actual 
fraud, which would consist in  an intention to deprive the plaintiffs of 
something to which they wcre rightfully entitled. We carefully avoid 
the expression of any opinion which may prejudice the claims of either 
of the partics on any future procecding in this case. We may say, how- 
ever, without violating that intention, that for aught that appears on 
this record i t  may be that Winstead acted as guardian honestly, and not 
imprudently. That question is not presented to us, and we have no opinion 
on it. I t  was not necessary, however, for the plaintiff, in  order to ob- 
tain the relief which they claim, to show actual fraud, as we have defined 
the term as applicable in  this case. I t  was enough for them to show that 
there had not been a bonn fide adverse controversy between the guardian 
who represented them in the suit in  1868 and their former guardian. 
I t  may very well be, consisiently with all that appears in  this case, that 
the gentleman who appears to have conducted the suit i n  1868, as the 
attorney for both parties, was clear of any conscious impropriety, and 
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thought he was making a settlement which was just and equitable be- 
tween the parties. And i t  may, perhaps, be madc to appear that the 

settlrnient which was come to under his advice was, in  fact, just 
(242) and equitable, and siich as would have received, and ought to 

l-rave received. the sanction of a court fully informed of all the 
facts 2nd passing on them between ppt ics  really adverse. Yet it is evi- 
dent from all the facts that in the litigation of 1868 the plaintiffs (then 
infants) wcre not really a ~ ~ d  horra ( ~ d e  represented, and that their claims 
were not fairly presented arid urged. The circumstance that one attor- 
ney advises the two parties to a settlcmcnt of accounts, whether out of 
court or through the forms of proceeding in court, especially if one of 
the parties is a guardian representing infants, is always a circumstance 
to raise suspicion, and although not enough by itself to justify a court 
in  opening the account to be again inquired into, yet, co~xplcd with the 
other circumstances appearing in  this cascx, we think i t  fully sufficient 
for that purpose. There was no finding of the particular facts by which 
the rights of the infants could be determined. These facts were sup- 
pressed by collusiorr, and the cxemption of the ex-guardian was conceded, 
and was thercforr never investigated, and in form only decided by the 
court. Scttlemcnts of accounts are, no doubt, often fairly and justly 
made, where the parties have a rornmon adviser; and if fair  and just, 
they will stand. I t  is, however, only an accounting &,-pais. That i t  was 
madr under the Sornlalities of a court of equity adds nothing to its bind- 
ing force. A guardian who is discharged upon such an accounting must 
always be preparild to have its justice invcstigated until he is protected 
by the acquiescence or the delay of thc parties interested. The courts 
would bc faithless to their duties as guardians of infants if they could 
permiL such unsubstair~ial forms to be set np as an irnprcgnable barrier 
to an investigation of the merits of their claims. 

This case is, in principle, the same with Ellis v.  Xrott, 75  N. C., 108. 
There a case was agreed upon under the act. Here there were the forms 

of an adversary suit. 

(243) T h c  statute of limitations has no application to a case of fraud 
when the rights of action accrued before August, 1868. Bow it 

mag bc in a sirnilnr case coming under C. C. I'. we do not consider. 
Judgmcnt afErmed and case rrrnanded, in order that an account may 

be taken between the plaintiffs and the deScnd:rnis of the receipts and 
dealings of their testator as guardian of plaintiffs, and such other pro- 
ceedings had as may be necessary. 

PER C t r ~ ~ a ~ f .  Judgment accordingly. 

C i t d :  Biount v. Parkel*, 78 N.  C., 132; Spruill v. Sanderson, 79 
N. C., 471; Culp v. Xtan ford ,  112 N. C., 669. 
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W. W. PEEBLES, ASSIGNEE, v. W. L. STANLEY, EXECUTOR. 

Witness-Transaction With Deceased Person. 

1. In an action on a bond against the executor of a deceased obligor, the prin- 
cipal obligor is a competent witness to prove the execution of the bond by 
the defendant's testator. 

2. Concerning C. C. P., sec. 343, a general rule may be stated, viz.: In all 
cases, except where the proposed evidence is as to a transaction, etc., with 
a person deceased, etc., the common law disqualifications of being a party 
and of interest in the event of the action are removed; but as to such 
transaction, etc., the disqualifications are preserved, with the added one, 
not known to the common law, that if the witness ever had .an interest, 
upon the question of his competency it is to be considered as existing at 
the trial. 

APPEAL at Spring Term, 1877, of NORTHAMPTON, from Buxtom, J. 
This action was brought on a bond under seal, purporting to have been 

executed by one John S. Harris as principal and the defendant's testator, 
John Stanley, as surety. The defeqdant denied the execution of 
the bond by his testator. The plaintiff then introduced said Har- (244) 
ris as a witness, who testified that Stanley did execute the bond. 
The defendant objected to this evidence. Objection overruled. Verdict 
and judgment for plaintiff. Appeal by defendant. 

W .  W .  Peebles and J.  R. Batchelor for plaintiff. 
D. A .  Ba~nes and R. R. Peebes for defendant. 

RODMAN, J. The only question is, was Harris, the principal in the 
note sued on, a competent witness to prove its execution by John Stan- 
ley, who appeared to be a coobligor, and who at the time of the trial was 
deceased? I t  depends on C. C. P., sec. 343. He  was certainly offered to 
prove a transaction with a person deceased, and he was not a party to 
the action. At the time of the trial (having been discharged as a bank- 
rupt) he had no interest in the event of the action. So the general ques- 
tion is reduced to this, Had he ever had an interest in  the event of the 
action which but for his bankruptcy would have existed a t  the trial? 
We think he never had such an interest. Putting his bankruptcy out of 
view 8s not affecting the case, he was in any event liable to the plaintiff 
(as he did not deny), and if the defendant should pay the debt, he would 
be liable to him for-the debt and costs. His  interest was only in the 
costs, and in  that point of view i t  was with the defendant. 

I n  Mason v. McCormick, 75  N.  C., 263, i t  was held that the interest, 
to exclude a witness under C. C. P., sec. 343, must be an interest in the 
event of the action. The witness in  that case had no interest in  the sub- 
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ject-matter of the action, but, he was surety to the plaintiff on the prose- 
cution bond, and thus had an interest in the event, and he was held ex- 

cludcd from proving a transaction with a deceased defendant. 
(245) Lewis v. F o ~ t ,  7 5  N .  C., 251, is distinguishable from this. That 

was an action brought on a note given to the guardian of the 
plaintiff and assigned by the guardian (wlm was deceased a t  the time of 
the trial) to the plaintiff. The note was made by Eardin as principal 
and the defendant as his surety. Bardin was not a party to the action, 
:md the defendant offered l h n  as a witncss to prove that the note had 
been paid by him to the guardian in his lifetime. This Court held him 
incompetcnt to prove a transaction with the deceased guardian, because 
he was evidentIy interested in the rcsult of the action, and his interest 
was to defeat a recovery by the plaintiff. I t  is very convenient to have 
a ge~reral rule tersely expressed, but i t  is difficult to express one. 

I t  snems to mc, however, that from a comparison of the Code with all 
the decisions upon section 343, a general rule may be stated thus: I n  all 
cases except where the proposed evidence is a: to a transaction, etc., with 
a person deceased, etc., the common-law disqualifications of being a 
party and of interest in  the event of the action are removed. But as to 
siich transactions, etc., the disqualifications are prcservcd, with the 
added one not known to the common-law: that if the witness ever had 
an interest, upon the question of his competency i t  is to be considered as 
existing at  thc trial. 

PEE CUBIAM. No error. 

Cited: Nuson,  v. McCormick, 80 N.  C., 245; Thompson v. Humphries, 
83 N. C., 419; Pugh v. Grant, 86 N .  C., 48; McCowan v. Davenport, 
134 N. C., 532. 

(24 6) 
JOHN GRAGG v. DAVID WAGNER. 

Witness-Breach of Covenant-Deed. 

1. It is the privilege, but not the duty, of a party to an action to offer himself 
as a witness in his own behalf; and the fact that such privilege is not 
exercised is not the subject of comment before a jury. 

2. Whether an action of covenant to which an equitable defense is made falls 
within the operation of Article IV, see. 8, of the Constitution, Q w r e .  

ACT~ON for breach of convenant in a deed, tried at  Spring Term, 1877, 
of WATAUGA, before Xchsnck, b. 
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I t  appcarkd that the defendant executed a decd to the plaintiff, con- 
veying certain lands in Johnston County, Tennessee, which were subject 
to encnmbranccs, judgme~ts, ctc., against the defendant. Convenants 
againfit these encumbrances were inserted in the decd. (Sce same case, 
7 1  N. C., 361.) At  the time of the trial the defendant was in  the State 
of Orcpn ,  and during the progress of the trial the plaintiff's counsel 
commented on the fact that the dcfendant had not offered himself as a 
witness. To this the defendant's counsel objected, and the objection was 
sustained. There was much evidence touching the manner in which the 
transaction was had, and upon issues submitted the jury Sound the fol- 
lowing facts : 

1. The convenants against encumbrances were inserted i n  the deed by 
the mutual mistake of the parties. 

2. The lands sold by Wagner to Gragg were encumbcred a t  the date 
of the dred. 

3. The plaintiff sustained no damage by reason of having to relieve the 
land of the encumbrances. , 

4. The value of the land conveyed was $4,000. 
On this verdict judgment was rendered for the defendant, and the 

plaintiff appealed. 

G. N.  Polk f o r  p la i r~ t i f f .  
.R. P. Armf ie ld  for. de fendan t .  

BYNUM, J. The defendant Wagner was a competent witness as 
well for thc plaintif1 as for himself and in his own behalf. I f  he was a 
material witness for the plaintiff, i t  was thc latter's own fault that he 
went to trial without his testimony; and if he was not malerial, he has 
received no harm by his absencc. I t  is the privilege, but not the duty, of 
a party to an action to offer himself as a witness in  his own behalf, and 
he is not the proper subject for unfriendly criticism because he declines 
to exercisc a privilege conferred upon him for his own benefit merely. 
The fact is not the subject of comment at all, certainly not unless under 
very peculiar circumstances, which must be necessarily passed upon by 
the judqe presiding at  the trial as a matter of sound discretion. Only 
an abuse of that legal discretion is reviewable here. Nothing of the sort 
appears. There were but three persons present at  the bargain and execu- 
tion of the decd-the plaintiff, the draftsman, and the defendant. The 
first two were witnesses and were examined in behalf of the plaintiff; 
the last, a t  the time of the trial, was in and a resident of the State of 
Oreyon, and not a witness. Tt was while arguing the facts connected 
with the execution of the deed that the counsel of the plaintiff was pro- 
ceeding to comment on the fact that the defendant had not offered him- 
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self as a witness, when he was stopped by the court upon the'objection to 
such comments being made by the counsel of the defendant. I t  was not 
alleged that the defendant Wagner knew other and different facts in con- 
nection with the bargain and the execution of the deed than those testi- 

fied to by the plaintiff and draftsman of the deed. I f  he had such 
(248) knowledge, i t  was the duty and right of the plaintiff to produce 

the witness or procure his testimony. 
But his Honor placed his exclusion of the comments of the counsel in 

the exercise of his discretion upon the ground and finding by him that 
the facts touching the execution of the deed on which the counsel was 
commenting mere .not within the peculiar knewledge of Wagner, the 
defendant. I t  was not required that his Honor should have taken that 
precaution before stopping the counsel. The general rule was applicable, 
that i t  is not a proper subject of comment before a jury that a party to 
an action has not offered himielf as a witness in his own behalf. Devries 
v. Phillips, 63 N.  C., 53. 

2. This is an action upon covenants against encumbrances in  a deed 
executed by the defendant to the plaintiff. See Gragg v. Wagner, 71 
N. C., 316. The defendant now alleges a mutual mistake of the parties 
in  inserting these covenants, and asks that the deed be reformed. Upon 
an  issue as to this mutual mistake being submitted to a jury, i t  is found 
that the& was such a mistake. This being an equitable defense to the 
action, all the evidence has been sent up with the appeal, and we are 
called upon by the plaintiff to review the finding of the jury upon the 
evidence under Art. IT, sec. 8, of the Constitution, as amended. 

Without deciding a t  this time whether an action of covenant, which 
was strictly an action a t  law under the former system, but to which an 
equitable defense can now be made under the new system,, falls within 
the operation of this amendment to the Constitution, we are free to say 
that we. have examined all the testimony and feel warranted i n  saying 
that the jury are fully justified in  finding their verdict. 
PER CURIAM. No error. 

Cited: Goodman v. Bapp, 102 N. C., 482; Hudson v. Jordan, 108 
N. C., 15. 
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JOSEPH HOSKINS V. PINKNEY WALL. 
(249 

P u d a s e  M o n e y  for Lam-Discharge ia Bankrup tcy .  

A discharge in bankruptcy bars the collection of a debt contracted for the 
purchase of land which has been allotted to the debtor as  a homestead in 
the proceedings in  bankruptcy. 

APPEAL at Fall Term, 1876, of GIJILF~RD, from K e r r ,  J. 
The plaintiff brought this action to recover the value of a note given 

by the defendant for the purchase money of a tract of land bought of one 
A. C. Caldwell, who afterwards assigned the note to plaintiff. During 
the pendency of the action thc defendant filed his petition in  bankruptcy. 
No  creditors proved thcir claims. His homestead in  the land had been 
assigned by the sheriff before the commencement of this action, and the 
assignee in bankruptcy conveyed thc reversionary interest in the same 
to the defen$ant, and the homestead was reassigned by order of thc 
Federal court in the proceedings in bankruptcy. IIis plea of discharge 
i n  bankruptcy was filed and admitted, and as the effect of this discharge 
is thc basis of the decision of this Court, a further statement of the facts 
is unnecessary. Iris Tfonor gave jud,ment in favor of the plaintiff, and 
ordered the land to be sold for thc payment of his debt. From this judg- 
ment the defendant appealed. 

J .  A. Oi lmer  for plaintif f .  
J. T. Morehead for defendant .  

PEARSON, C. J. The only question in this case is, Docs the defcndant's 
discharge in bankruptcy apply to the demand of the plaintiff? We think 
i t  ~ O P S .  

The debt of the plaintiff is for the p u r c k a s ~  mone?j of t h e  land. This, 
under the Constitution and the statute, rides over the homestcad, 
and the execution creditor can sell the land, the homestead to the (250) 
contrary notwithstanding, provided he has an execution under 
which to sell. When he asks for a judgment and execution, he is mct by 
the fact, "the defendant is discharged by a decree in bankruptcy, which 
is pleaded in  bar of thc further prosecution of your action." IIow is this 
met? The plaintiff sags, "I have a lien, or sornethirrg akin to a lien (as 
Mr. Qilmer termed it on the argument), which the bankrupt proceedings 
are bound to respect." That is the question. What is a lien? A mort- 
gage is an express lien. A docketed judgment is a lien by statute, and 
any one wishing to be informed can see for himself by looking at the 
books of the counly. But in rcgarcl to obligations for the paymcnt of the 
purchase money, there is no mode providcd by which to give it notoriety. 
If a vendor makes a deed for the land instead of retaining the title as 
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security, it is his folly. True, when he gets a judgment and issues execu- 
tion, the homestcad is not in his way. I n  that respect he is better off 
than other creditors, but he has acquired no lien, no "hold" on the land. 
Suppose the vendee sells the land to one who knows i t  has not been paid 
for, the purchaser has a good title; for the vendor can get no judgment 
against him, and a judgment against the vendee will not reach property 
that he has sold. So the vendor, although hr  has the notes given for the 
purchase money, has no lien- nothing "that sticks," like a mortgage or 
docketed judgment. 

I t  follows that the aefendant's charge in  bankruptcy bars the plain- 
tiff's debt, and if he can get no judgment and execution the homcstead 
is not drawn in qucstion. 

PEE CUXIABI. Reversed. 

Cited: Smithv. High,  85 N. C., 9 5 ;  Moore v. Ingram,'91 N. C., 381. 

(251 
R. C. BADGER AND WIFE v. W. A. DANIEL ET ALS. 

Notice-Purchaser Pendente Lite-Pleading-Descriptiom of 
Property-&! otion. 

1. The rule that  the pendency of an action affects a purchaser pendente l i te  
of the property in  controvercy, with notice, in the same manner as if he 
had actual notice, and render's him bound by the judgment o r  dccree in 
the suit, is confined to property directly i n  litigation. 

2. In such case the property must be so described in the pleadings as  to give 
a purchaser notice that  the property which he buys i s  that  in  litigation. 

3. Where facts necessary to the support of a motion in the cause are not 
shown, they must be assumed not to exist. 

MOTION in the cause, heard at  Spring Term, 1877, of I'IALIFAX, before 
Burton, J .  

The plaintiffs moved the court for an order restraining the defendants 
from making nny disposition of certain bonds until the de t~~mina t ion  of 
the action then pending and final judgment therein. The caw is suffi- 
cientl~r stated by Mr. Justice Bodman in  delivering the opinion of this 
Court. His  Honor allowcd the motion, and the defendant Winfidd 
appealed. 

W. N. H. Smith,  Mullen & Moore, and Walter Clark for plaintiffs. 
W .  H.  Da!j and Moore & Gatling for defendants. 
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Rounxm, J. The case is briefly this: The plaintiffs arc creditors of 
Andrew Joyner, who died in  1856, having detised a lot in IIalifax to 
Mary Daniel, upon whose death i t  descended to the two defendants, J. J. 
Daniel and W. A. Daniel. A decree was made in the court of equity that 
said lot be sold for partition, and under the decree the lot was sold 
on 6 Xovembcr, 1871, by Gregory, clerk of thc $uperior Court, (252) 
and purchased by Conigland, who paid a part of the price in cash 
and gave two notes of $315 each, payablc to Gregory, as clerk, for the 
residue. On 15 August, 1876, Gregory, the clerk, by order of the judge 
of Halifax Superior Court, assigncd and delivered said bonds to said 
J. J. Daniel, he being also the administrator and sole next of kin of 
W. A. Daniel, who had died since the sale. 

I n  the summer of 1876 J. J. Danicl applied to one Winfield for an 
advance in  money and goods, and promised to assign the bonds to Win- 
field as a collateral security. Winfield made the advance, but did not 
then receive an assignment of the bonds or take possession of them. 
Some time afterwards J. J. Daniel, without the knowledge of Winfield, 
deposited the bonds with Battle, Bunn & Co., to secure a debt due to 
them. Battle, Bunn & Go., aftcrwards assigned their debt and the bonds 
to Winfield for value. 

At Fall Term, 1871, of Halifax Superior Court the plaintiffs brought 
an action on the bond of W. A. Danicl, who had been guardian of the 
feme plaintiff, to which said Joyner was a surcty (and the only solvent 
surety), and they sought to subject the property of said Joyner to their 
recovery. We assume that thc personal rcprescntative of Joyner is a 
party to this action, which is still pcnding. 

At the tirne Winfield made the advmcc to J. J. Daniel on his promise 
to assign the bonds as aforesaid, Winfield had no actual notice of the 
pendency of the above mentioned suit. I'u'either had Battle, Bunn & Co. 
any such notice when they recover the bonds as collateral security for 
the debt to them as aforesaid. Winfield did, however, have actual notice 
of the suit when he purchascd the dcbt of J. J. Daniel to Battle, Bunn 
& Co., and took their assignment of the bonds to himself. On these facts, 
a t  Spring Term, 1577, the plaintiffs moved the court for an order re- 
quiriog J. J. Daniel and Winficld to deposit said bonds in court, and 
enjoining them from collecting or disposing of them. The judge 
ordered accordingly, and from that order Winfield appealed to (253) 
this Court 

The plaintiffs admit that inasmuch as thc sale of the lot was made 
more than two years after the death of Joyner, the purchaser acquired a 
good title. Bat. Rev., ch. 45, see. 156. 

They contend, however, that they can follow the property of Joyner, 
which tho notes stand in  the place of, and therefore the notes in  the 
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hands of persons claimi~lg as volunteers under him; and that the pend- 
encj of their action against the represent~tive of Joyner, for thc purpose 
stated, was notire to all the world that the title to the two notes of Conig- 
land was in  controversy, and that although Winfield and Battle, Bunn 
& Co., had ntr  dual notice of the pending action when they acquired 
interest in  the notes, i t  must be conclusively presumed that they had 
notice of it, and that therefore the notes in  the hands of Winfield are 
subjects to the plaintiffs' recovery against the personal representatives of 
Jogrm.  

I t  is held on ground of public policy that "a purchase made of prop- 
erity actually in litigation, pendente lite, for a valuable consideration 
and wiilwut any express or implied notice in point of fact, affects the 
purchaser in the same manner ws f he had such notice, and he will 
accordingly be hound by the jud:ment or decrcc in the suit." 1 Story 
Eq. Jur., sec. 405. 

The reason of the rule is given by Story in  the succeeding section, and, 
when confined within proper limits, it is evidently a necessary one, 
although even then i t  may occasioiially work a hardship, although rarely 
if eTtr without some degree of i1~~ligenc.e in the purchaser. I t  is cer- 
tainly confined to property directly in litigation, and the property must 
be so described in the pleadings ns to give a purcllzlscr. notice that the 

p r o p ~ r t y  which he buys is that in litigation. The reason of the 
(254) rule docs not require i t  to be morc extensive than this, and witb- 

out this limitation cases of hardship must be frequent. Worsley 
1%. Ea7Z of Scarboro, 3 Atk., 392; Tsler v. Brown, 66 N, C., 556; Lewis v. 
-$few, 1 Strobhart Eq., 180; PAce v. White, 1 Bailey Eq., 244; Lo Neve 
v. Le Neze, 2 White and Tudor's L. C E., Am. Notes, 121. 

We have not hefore us the pleadings in the original action in which 
the motion under conside~atiori was made. All that we know of thcrn is 
from the statemcllt in ihe case agreed, thxt i t  W R S  an action on the guard- 
ian bond of Daniel, to which Joyncr was a surety, and sought to subject 
the real and personal property of Joyner to the payment of the recovery. 
I t  does not appear from this that the lot was particularized or described 
in  anv manner. or that it was the property of Joyner, or had come to 
J. J. D a n i ~ l  and W. A. Daniel from him. I t  is not probable that the 
title to the lot was directly in litigation. As a partly moving must show 
facts to support his motion, when any facts necessary for that purpose 
are not shown they must be assumed not to exist. The extent of con- 
etruclire notice which may he imputed to a purchaser from the pendency 
of a suit cannot exceed what he would have obtained by a perusal of the 
plcadiugs; and if Winfield had perused the pleadings in the pending 
action, with the notes in question before him, he would not have known 
that the lot for which the notes professed to have been given, and which 
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is described in them, had even been the property of Joyner, or was in any 
manner, still less directly, in litigation in that action. 

Other considerations occur, but these views dispose of -the question. 
WP think Winfield acquired a title to thc notes as against the plaintiffs. 

PER CUEIAM. Reversed. 

Citqd: 8. c., 79 N. C., 372; T o d d  v. Outlaw, ib., 241; Winfield v. 
R u ~ f o n ,  ib., 391; D a r ~ c y  v. D u n t a n ,  96 N.  C., 116; Spencer u .  Crcdla, 
102 N.  C., 78; Collingwood v.  R ~ o z v n ,  106 N.  C., 365; Morgan v. Ilostic, 
132 N. C., 770; T i m b w  Co. a. IVilson, 151 N. C., 157. 

A. C. SANDERS v. J. C. ELLINGTON. 
(255) 

Practice-Agreement of Parties--Landlord and Tenant-Right  of 
Landlord to  Ungathered Crop. 

1. When the partics to a n  action agree upon a matter of fact, they are  bound 
by it, and i t  is not the duty of the court to interfere; but when they agree 
upon a matter of law, they are not bound by it, and i t  is the duty of the 
court to interfere, and, if there be a mistake as to the law, to correct it. 

2. A crop cultivated by a tenant and left standing in the field after the expira- 
tion of his term becomes the property of the landlord. And this is so 
whether or not the tenant has assigned the crop. 

APPEAL at January Special Term, 1877, of WAKE, from Schenck,  J. 
This oction was brought to recover the value of five bales of cotton, 

raised upon the land of the drfcndant by one Pool. The plaintiff's claim 
was based up011 a mortgage exccixted to him by Pool in  February, 1872, 
couveyiny the crops raised upon the land for said year. The defendant's 
claim was Imsed upon a vc~bal  contract with Pool, under which Pool 
worked t l ~ e  land in  1870-71-72. The drfendant introduced a witness who 
testified that i r l  January, 1872, the defendant cxrcuted a paper-writing 
or lien for the purpose of obtaining supplies in  1872, and that defendant 
dirrctrd the witness to furnish Pool some supplies and charge them to 
him (defendant), and that Pool did accordingly get the supplies. Dc- 
fendant's counsel then proposrd to prove the contents of said paper- 
writing to show that i t  gave a lien on the crop in question, but this was 
rulcd ont on objection by plaintiff, for that the writing was not produced 
nor its loss accounted for, 

I t  was in evidence that Fool left the State in  'December, 1872, without 
the knowledge or co~~sen t  of the defendant, leaving cotton to 
the amoimt of five bales ungathered, and that in February, 1873, (256) 
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the defendant gathered and sold it as his property. I t  was insisted 
that, as Pool had abandoned his contract, the cotton became the property 
of defendant,-and that he was not liable to the plaintiff even if Pool was 
a tenant. Upon the facts found by the jury, the court held that the 
defendant was liable. Judgment. Appeal by dcfendant. 

G r a y  & Stamps ,  Ba t t l e  & Mordecai,  and Busbee & Busbee for 
D. G. Powle and W. 11. Pace for defendant.  

PEARSON, C. J. When the parties to an action agree upon a matter of 
fact, they are bound by it, and i t  is not the duty of the judge to interfere, 
for he is presumed to be igi~orant of the facts. When the parties agree 
upon a matter of law, they are not bound by it, and i t  is the duty of the 
judge to interfere and correct thc mistake, if there be one, as to the law, 
for he is presumed to know the law, and i t  is his province to declare it. 

I n  this case all of the facts were agreed on except tho facts relative to 
the question as to whether one Pool was a cropper of the defendant or a 
lc'ssee for one year. Upon these facts there was conflicting testimony. 
The jury find that Pool was a tenant of the dcfendant, and his Honor 
thereupon gave judgment that the plaintiff recover. I n  this there is 
error. 

Suppose Pool was a tenant for one year: the dcfcndant, as owner of 
the land, was entitled to the cotton standing in the field after the expira- 
tion of the term, and the plaintiff had no cause of action in  regard to the 
cotton. This is a matter of law, which i t  was the duty of his Honor to 
decide, and the responsibility of declaring i t  cannot be shiftcd and put 

upon the shoulders of the parties. This error was not caused 
(257) by the admission of the parties set out in  the statement of the 

casc, that "if Pool was a tenant, the plaintiff was entitled to 
recover, and if Pool was a cropper, the dcfendant was entitled to the 
verdict." 

A tenant for years may remove fixtures and anything put there by 
himself, provided he does so before his term expires; but after that, all 
of such things belong to the owner of the land, and the quondam tenant 
has no right to put his foot upon the land except by license of the 
owner. All of the cases agree that such is the law. See, among others, 
L y d e  1). Russell ,  20 E. C. L., 394. A tenant for years had fixed bells to 
the house, hut did not take them away before his term expired: Held, 
that the bells belonged to the landlord, and that the quondam tenant 
could not recover them, although the landlord had severed them from the 
house. 

Sce, also, Smithwiclc t l .  Ellison, 24 N. C., 326: "A tenant for years 
may remove the manure accumulated during the term, provided he does 
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so before the tern1 expires, and takes care not to scrape too deep so as to 
take 'any part of this virgin soil'; but after the expiration of the term 
the mauure belongs to the owner of the land." We were not referred to " 
any case in reference to a crop left standing in the field, and we have not 
met with one in which the question is made; but i t  is manifest that if the 
landlord is entitled to fixtures, such as bells left attached after the term 
has expired, and that the quondam tenant has no cause of action in  re- 
gard to them even after severance, i t  follows a fortiori that the landlord 
is entitled to a crop left s t a ~ d i n g  on the ground at the expiration of the 
term. H e  may either plow i t  under or gather it, as he sees fit, and the 
quondam tenant has no cause of action in regard to it. The circumstance 
that Pool ran away without paying the rent does not affect the principle, 
and only makes the application of i t  the more forcible. The doctrine of 
emblements admits the general principle, and was iqtroduced as 
an exceptior, to its application i n  favor of tenants whose estates (258) 
are of uncertain duration. I n  such cases, to encourage tenants to 
sow by an assurance that they may gather, the law allows them the crop 
standing on the ground and the privilege of "ingress, egress, and regress" 
as often as may be necessary to finish the cultivation of the growing crop 
and to gather and conTey it away; for instance, if a tenant for life dies 
leaving a crop growing on the land, i t  does not become the property of 
the landlord, but the personal representative of the tenant for life is 
entitled to emblements ; that is, he is allowed to use the necessary means 
to avail himself of the growing crop as a part of the estate of the de- 
ceased tenant. So in  case of a tenant at  will: if he determines the estate 
by his own act, the growing crop belongs to his landlord; but if the estate 
be determined by the act of the landlord, the tenant is entitled to emble- 
ments. 2 B1. Com. But a tenant for years is not entitled to emblements, 
for the termination of his estate is certain, and it is his folly to sow when 
he knows he cannot reap. So a tenant from year to year is not entitled 
to emblements, for he cannot be forced to leave unless he has six months 
notice before the end of the year, and that puts him on the footing of a 
tenant for years, and there is no occasion to interfere with the rights of 
the owner of the land under the general principle by allowing him to 
come in on the doctrine of emblements. I f  Pool had remained on the 
land after the expiration of his term, the defendant could have instantly 
entered; and if he refused to give up the possession, he could have been 
evicted by summary process provided for under "the landlord and tenant 
act" (Bat. Rev., ch. 64, sec. 19, et seq.), and the landlord is entitled to 
the growing ci.ops and any fixtures, manure, and the like then remaining 
on the land. Pool's having left the premises only saved the defendant 
the trouble of having him evicted under this summary proceeding. 

Such being the law in  regard to Pool, it follows that i t  equally (259) 
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applies to the plaintiff, who claims under him. H e  stands in Pool's 
shoes, and could have no greater rights than Pool would have had 
after the expiration of the term. Admitting that after Pool ran away 
the plaintiff might, as his assignee, bave gathered the crop, provided he 
did so during the term, yet, after the expiration of the term, the crop, as 
we have seen, became the property of the defendant, and the plaintiff 
had no interest in it, and would have been liable as a trespasser had he 
entered for the purpose of picking the cotton. 

All of the facts being agreed on except the facts necessary to determine 
whether Pool was a tenant or a cropper, and that being immaterial, the 
judgment is reversed for error, and there is judgment here that the 
defendant go without day and recover his costs. 

PER CURIAM. Reversed. 

Cited: Comrs. v. Trust  Co., 143 N.  C., 115. 

CHARLES DEWEY, CASHIER, V. STEPHEN F. BURBANK. 

Purchase by Minor-Election to Confirm. 

Where a minor purchased land and after he came of age continued to live on 
it and paid a portion of the purchase money: Weld. ta be an election to 
confirm the contract of purchase 

APPEAL a t  Spring Term, 1877, of BEAUPOET, before Eure, J .  
The plaintiff instituted this action against the defendant to recover 

the amount due upon certain notes giv.en for the purchase money of a 
tract of land in Beaufort County, and to obtain a decree of foreclosure 

of a mortgaqe deed executed by the defendant to secure the pay- 
(260) ment of said notes. The defendant, in his answer, alleged that at 

the time of the execution of the notes he was under the age of 21  
years. The plaintiff, in his reply, insisted that the defendant had rati- 
fied the contract of purchase by taking possession of and residing and 
farming on the land conveyed in t,he mortgage; and that he further rati- 
fied the contract by paying a part of said indebtedness after he arrived 
at  the age of 2 1  years. I t  was admitted that the defendant was in pos- 
session of the land, and that he made the payments as alleged. His 
Honor gave judgment for the plaintiff, and the defendant appealed. 

D. M. Carlter for plainti f .  
Geor*qc H. Brown, Jr., and John A. Moore for defendants. 
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PEARSON, C. J. A minor who makes a contract has his election, after 
arriving a t  the age of 21 years, either to avoid or to confirm thc contract. 

The fact that the purchaser of land continues to live on i t  and culti- 
vate i t  after he arrives at  age, together with the fact that he pays a part 
of the purchase money, amounts to an election to confirm the contract. 

PER CUILUIAM. Affirmed. 

Cited: Weelcs v. Wilkins, 134 N. C., 522. 

ALANSON CAPEHART v. KADEE BIGGS & CO. 
(261) 

Mortgage Deed-Sale Under Power-ATotice to Mortgago7-lnjunction. 

1. The plaintiff instituted an action against the defendants for an account, 
Whereupon the defendants, under power contained in certain mortgages 
executed to them by the plaintiff, advertised his land for sale; there had 
been numerous dealings between the parties for many years, and the 
status of the account was in dispute: H c l d ,  that the dcfendants should 
be restrained from selling under the mortgages until the action for ac- 
count is  tried and the balance due ascertained by judgment. 

2. A sale under a power contained in a mortgage can be invalidated by the 
mortgagor's showing that nothing was due under the mortgage, or that 
before the sale he tendered the amount really due, or by proof of a non- 
conformity with the power in  any essential particular. 

3. A mortgagee, before exercising a power of sale contained in the mortgage, 
should give the mortgagor reasonable notice (say, three months) that  in 
default of paymcnt he will sell; otherwise, the want of notice i s  ground 
for a n  injunction to stay the sale until proper notice is  given. 

MOTION for an  injunction, heard at  chambers, in  Raleigh, on 21  June, 
1877, before Coz,  J. 

The plaintiff jnstituted an action against the defendants at  Spring 
Term, 1877, of NORTIXAMPTON, for an account and settlement, and there- 
upon the dcftnd:mts, who licld a mortgage with a power of sale upon the 
plaintiff's property, worth $20,000, immediately advertised the same for 
sale, to the end that they might purchase i t  to secure their claim of 
$5,000, a s  was alleged by plaintiff, but denicd by defendants. For several 
pear? there had becn large transactions and nurneroas dealings betwcen 
the partics, amounting to about $100,000, and i t  was alleged that there 
was still a largr disputed account between them which the defendants 
refused to adjust unless the plaintiff would submit to certain 
claims, alleged to be unjust. Wherefore the plaintiff applied to (262) 
Buxton,  J., at Northampton, for an order restraining the defend- 
ants from selling the property until the determination of said action, and 

197 



IN  THE SUPREME COURT. [77 

the ascertainment of the balance due them. This order was granted, and 
made returnable before the judge of the district at  chambers, in  Raleigh, 
on 2 1  June, 1877, when the defendants appeared and filed counter- 
affidavits. Upon consideration of the case, his Honor held that the plain- 
tiff was entitled to the injunction as prayed for, and gave judgment 
accordingly, and the defendants appealed. 

W .  I?'. P e i b l e s  and R. R. Peebles  for p l a i n t i f .  
W. N .  H ,  Xmith f o r  de fendan t .  

PEARSON, C. J. I. This is a special as distinguished from the com- 
mon injunction; that is, if the injunction was dissolved under the old 
practice, or not granted until further order under the new practice, and 
the defendants are allowed to sell the land, the main purpose of the 
action would be defeated, and the merits of the case would be disposed of 
in  this preliminary stage upon affidavits. For  which reason, whenever 
the bill, taken as an affidavit, made a probable ground in support of the 
plaintiff's equity, the injunction was continued until the hearing, 
although the answer fully denied all of the facts upon which the equity 
was based. 

I n  this case 'the affidavit of the plaintiff avers his belief that upon 
taking an account i t  will be found that nothing is due to the defendants, 
or at most only a small amount, not exceeding, say, $200. The defend- 
ants in their affidavit aver that the plaintiff is indebted to them $5,239. 
So here is an important controversy. How the fact is cannot be told 
until the trial of the action, and the Court will not permit the defendants 
to sell under the power and defeat in that way the main purpose of the 
action. 

2. This case presents an unusual feature. The plaintiff commences 
an action for an account; thereupon the defendants seek to take 

(263) a short cut and get ahead of the plaintiff by selling him out under 
powers contained in the deeds to secure the debt, before the action 

is tried and the balance due is ascertained by judgment. The defendants 
can hardly expect that the court will consider the balance fixed by their 
affidavit, which professes to set out a11 of the dealings of the parties, and 
many accounts rendered, etc.. in  spite of the fact that the plaintiff avers 
upon his oath that he believes, on taking an account, i t  will be found 
that little or nothing is due to the defendants. The plaintiff, by com- 
mencing an action, shows that he wishes an account to be taken in order 
to ascertain the true balance. The defendants attempt to prevent an 
account, or rather to make one useless for the main purpose of the plain- 
tiff, by a sale of the land under the powers. The reason given for their 
hasty movement is that they became satisfied by the commencement of 
the action that the purpose of the plaintiff was to delay the collecting of 
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the large amount justly due them. Whereas, taking into consideration 
the fact that the land is valued for taxes a t  $15,000, it would be more 
reasonable to infer that the purpose of the plaintiff was to have the bal- 
ance ascertained, and if any-thing should be found against him, to raise 
the amount by a mortgage of the land to some other person and square 
off with the defndants. 

The attempt on the part of the defendants to close up the matter 
before an account is taken, and thus to disturb the course of justice, looks 
badly in the absence of an averment that the debt is not amply secured, 
even although i t  amounts to $5,239, and the whole of i t  is secured by the 
mortgages, about which no question is made by the plaintiff; for if the 
debt be amply secured, no harm will result from the delay necessary to 
have the account taken. 

3. There is a further consideration. Although mortgagors, when there 
is no controversy about the debt, frequently join in the sale and in the 
execution of the deed to the purchaser, in order to make the land 
bring its full value by assurance of a clear title, a court of equity (464) 
will never compel the mortgagor to join in the execution of the 
deed to the purchaser; he is left free to resort to such remedies as he may 
have in order to invalidate the sale. (See Coot on Nortgages.) I n  our 
case the plaintiff might<invalidate a sale made under the power by proof 
that nothing was due under the mortgages, and so the power was de- 
funct; or by proof that, before the sale, or even on the day of sale, he 
tenderer the balance really due, together with the expenses incurred pre- 
liminary to the sale, making the advertisement, etc.; or by proof of a 
nonconformity with the power in any essential particular. With this 
cloud on the title of the purchaser, no third person would bid except a t  
a very low figure, for no one is willing to "buy a lawsuit," and so there 
would be no bidder except one member of the firm at a sale made by the 
other member, or by some agent of the firm, which would be the same 
in  its legal effect. 

4. There is still another consideration. These deeds contain no mo- 
vision that before advertising for sale the creditor must give notice 
in  writing that he peremptorily demands payment, and will sell under 
the power unless the money is paid within a reasonable time, say, three 
months. I n  our case the plaintiff is startled as "by a clap of thunder in  
a cloudless sky" by the announcement that his home is to be sold for cash " " 
a t  public auction, on an advertisement of fifteen days. Thus the plaintiff 
was taken completely by surprise. H e  has had no opportunity to make 
arrangements to raise the money by a mortgage to a third person, which 
i t  is reasonable to suppose i t  would have been in his power to do, as 
the land is worth three times the amount claimed bv the defendants: 
and he does not know the, amount that i,s really due, as he swears. 
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(265) Had  the defendants notified the plaintiff in reasonable time, "We 
shall expect prompt payment, and in default, sell under the 

powers," the plaintiff would have had no right to complain; but he was 
lulled to sleep by the fact that the defendants let the day of payment 
pass, and to wake him up by an advertisement to sell in fifteen days is 
an act of gross oppression, rather aggravated than excused by the fact 
that the plaintiff had commenced an action for an account. Coot, in his 
work on mortgages, lays i t  down as settled that every mortgage with a 
power of sale ought to contain a provision to this effect, and that such is 
the usual form of deeds to secure the payment of n~oney in England. 
The doctrine is so reasonable and fair that every lawyer mill assent as 
soon as it is suggested. These powers to sell are inserted as substitutes 
for a sale under a decree of forecloure, for the ostensible purpose of 
saving the costs of a bill in equity to foreclose. The decree of sale is 
always after a reasonable notice of the decree, say three months, in 
order to give the mortgagor an opportunity to raise the money and pre- 
vent a sale. I t  follows that the power of sale should conform to what 
would have been the provisions in a decree of sale, and the omission of a 
provision that notice in writing shall he given to the mortgagor for three 
months prior to the time that the land is to be advertised for sale shows 
that the purpose was not to save costs, but to put the mortgagor at the 
mercy of the mortgagee. I t  would seem that the omission in the mort- 
gage of a provision for notice to the mortgagor before the land is adver- 
tised for sale is not fatal to the validity of the deed, and that the omission 
can be cured by a notice in fact; in this way the mortgages of the pres- 
ent time may be helped out. I t  will be expected that after the publica- 
tion of this opinion every mortgage of land for a loan of nioney with a 
power of sale will contain a provision for the notice referred to; other- 
wise, the omission will be imputed to a purpose to oppress the mortgagor. 
Usually, mortgages are niade with a view to a permanent investment, and 

the debtor has a right to expect reasonable notice when the cred- 
(266) itor wishes tp call in his money. I f  the security be not ample, the 

creditor may enter and take the rents and profits in part payment 
of the mortgage debt; but notice must be given, or else the want of it will 
be ground for an injunction to stay the sale until the proper notice is 
given, on the same principle that equity interferes and gives relief 
against penalties and forfeitures, and allows an equity of redemption, 
to wit, the object was to secure the payment of the money, and provided 
that object is accomplished, equity does not consider "time as of the 
essence of the contract," and will illterfere to prevent oppression by an 
unconscientious use of the power which one party has gained over the 
other at  law. The courts are obliged to take notice of the fact that a 
man pressed for money will submit to any terms that the conscience of 
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tho lender will petmit him to impose. Shylock required a pound of his 
debtor's flesh if he failed to pay "the moneys arid usuries" at  thc day. 
The deeds in our casc authorize a sale bv which the debtor is to be 
turned out of house and home, without an opportunity to raise the 
money by other means, "on advertising for a reasonable time-not less 
than ten da7p." The exercise of such a power without reasonable notice 
that tho defendants demand payment (the security for the debt being 
ample) is oppression from which the Court will relieve. 

I have made no references to the pagcs in Coot's work on Mortgages, 
on purpose to induce the members of the bar to read that valuable work; 
for no mortgage with a power of sale has becn called to the notice of any 
one of the Court in  which a provision for notice to the morgagor is 
required before making advertisement of salc, save myself, in two or 
three deeds that I drafted for my own use, in which a provision for 
notice to the mortgagor is made. The propriety and fairness of such a 
provision were so apparent that I inserted i l  without having read Coot's 
book. This shows that the n~embers of the bar have not read that valu- 
able book or devoted much thought to the suhject. Coot shows 
the old mode of foreclosing a mortgage, in the Lime when Powell (267) 
on Mortgages was written, by decreeing an absolute title in  the 
mortgagee unless the money due on the mortgage be paid, say in three 
months after the decree. H e  then shows how the mode of foreclosing 
was gradually changed by introducing a decree of sale unless the money 
as ascertain to be due by an account taken under the direction of the 
'court was paid, say in three months after the decree for sale. And he 
then shows how the mode of foreclosure by a power of sale was intro- 
duced as a substitute for a decree of sale i n  order to save costs, and shows 
thal the power of sale ought to conforrrl to what would h a w  been the 
decree of salc. 

This casc falls under the doctrine established in Iiorm~,qajl 11. flpicer, 
79 N. C., 95; Whilehcad v. Hellen, 76 N. C., 09;  Mosby v. Ilodge, 76 
N. C., 387; McCorkle v. Brem, 76 N. C., 407. 

PEE CURIAM. Affirmed. 

Cited: PurneZl 71. Vauglznn, post, 269; Mebane t i .  Mebane, 80 N. C., 
38; Banks v. Parker, ib., 160; l'ritchard u. Xanderson. 84 N. C., 302; 
Ponder 11. Pitman, ih., 378; Nimrock v. Scanlin, 87 N. C., 121; nridqers 
v. Morris, 90 N. C., 35 ; Jfanning v. Ellioft, 92 N. C., 53 ; Ilow.11 v. Pool, 
ib., 453 ; IIutafl v. Adrian, 112 N. C., 260; Parker v. Hcasley, 11 6 N. C., 
6 ;  Faison v. Hardy, I 1 8  N. C., 147; Jones v. Eldl ton, 121 N. C., 286; 
PJprnming v. R o r d ~ n ,  127 N. C., 217; M~nze l  v. JTinfon, 132 N. C., 667; 
McLarty v. Urquhart, 153 N. C., 341; Corey v. Hooker, 1'71 N. C., 239. 
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(268) 
M. P. PURNELL v. VAUGHAN, BARNES & CO. 

Mortgage Dee&Xale Under Power-Injunction. 

Where there have been mutual dealings between the parties, several mort- 
gages given, and the balance due from the mortgagor is in dispute: Held, 
that a sale advertised under the power in the mortgage should be en- 
joined until the balance due is ascertained and declared by a decree of 
court. 

MOTION for an injunction, heard at  chambers in HALIFAX on 29 May, 
1877, before Buxton, J. 

The plaintiff executed two mortgage deeds to the defendants convey- 
ing certain land and chattel property to secure advancements for agri- 
cultural purposes, and alleged that the defendants had failed to comply 
with their part of the agreement. The defendants instituted proceed- 
ings to sellthe crops by oirtue of a power in the mortgage; and upon 
affidavit of the plaintiff that he was not indebted to the defendants, there 
was an order stopping the sale. An action of claim and delivery was 
then commenced by the defendants, and is still pending; and the defend- 
ants also advertised to sell the land, etc., -under the power of sale. I t  
was further alleged that the interest claimed by virtue-of said agreement 
was usurious, and that the matters in  controversy between the parties 
were not determined, nor the amount due upon the mortgage ascertained. 
Wherefore the plaintiffs asked for an order restraining the defendants 
from selling said property. 

I t  appearing from the complaint and answer, exhibits, and affidavits 
in the case that there had been mutual dealings between the parties and 
several mortgages given to secure balances on account, extending over 
several years, his Honor held that. the sale under the mortgage should 

not be had until the balance due thereon was ascertained and 
(269) declared by a decree of court. The motion for the injunction was 

allowed upon the condition that the plaintiff agree in  writing to 
release all claim for forfeiture and penalty on account of usury, and to 
pay the balance, if any, which may be found against him, a t  6 per cent 
interest thereon. From this judgment (imposing the condition as above) 
the plaintiff appealed. 

W .  H.  Day, J. B .  Batchelor, amd R. B. Peebles f o r  plaintiff. 
Coniglufid & Burton and Mullen & Moore for defendants. 

PEARSON, C. J. This case is stronger than Capehart v. Biggs, ante, 
261. Here we have an unascertained balance due upon the mortgage, to 
say nothing of the charge of usury; the fact of an action pending for 
damages by reason of a failure on the part of the defendants to comply 
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with their part of the agreement; and the fact that the power to sell the 
land is subject to the conditions precedent, to wit, that the balance due is 
not met by a sale of the crop and by a sale of the property contained in 
the chattel mortgage. 

The proceeds of the sale of the crop is  stopped by an order still pend- 
ing. The sale of the horses, mules, etc., under the chattel mortgage is 
stopped by an injunction still pending. I n  despite of these actions now 
pending, the defendants seeks to "cut the Cordian knot" by a sale of the 
land under the power in the mortgage deed. This cannot be allowed. 

PER CURIAM. Affirmed. 

Cited: S. c., 80 N. C., 46; s. c., 82 N.  C., 134; Pritchard v. Sandersoa, 
84 N.  C., 303; Pender v. Pitman, ib., 378; Howell v. Pool, 98 N. C., 453; 
Hutaff v. Adrian, 112 N. C., 260; Whitehead v. Hale, 118 N. C., 603; 
Montague v. Bank, ib., 286 ; Jones v. Buxton, 121 N .  C., 286 ; 

(270) 
S. D. WAIT v. JOSEPH WILLIAMS. 

Action for iltoney Paid: to Another's Use. 

The defendant being indebted to an insurance company of which plaintiff 
was agent, drew an order on A. for the amount due, and went with 
plaintiff to A., who paid a part of the order; at defendant's request, the 
plaintiff thereupon advanced to  the company the balance due, and the 
defendant left the order with him to collect the balance due thereon and 
pay himself. The' plaintiff used due diligence and failed to collect it. 
Held, that the plaintiff is entitled to recover. 

APPEAL a t  January Special Term, 1877, of WAKE, before Schenck, J. 
This was an appeal from a judgment rendered by a justice of the 

peace in favor of the plaintiff. The facts appear in the opinion. His  
Honor, upon the trial in the court below, gave judgment for the plaintiff, 
and the defendant appealed. 

Busbee & Busbee for plaintiff. 
Merrimon, Fuller & Ashe for defendant. 

READE, J. The defendant was indebted to an insurance company of 
which the plaintiff was agent. The defendant drew an order on Jones 
& Co. for the amount, and the defendant and the plaintiff both together 
went to Jones & Co. with the order, and Jones & Co. paid a part and 
could not pay the whole. The plaintiff then, a t  the request of the defend- 
ant, advanced to the insurance company the balance which the defendant 
owed, and the defendant became indebted to the plaintiff individually, 
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and not as agent, for the amount so advanced; and the defendant left 
the said order upon Jones & Co. with the plaintiff, with instructions to 
hold it and try to collect it out of Jones & Co., and with the proceeds pay 
himself. The plaintiff used due diligenGe to collect it, and failed, be- 

cause Jones & Co. could not pay it. 

(271) . Upon this state of facts there is  not even a plausible reason 
why the plaintiff should not recover. 

PER CUEIAM. Affirmed. 

FRANCIS & BROTHER v. W. J. & J. G.  EDWARDS & CO. 

Agent and P1.incipaZ-Evidence-Pleadi.ng-Counterclai~Xonsuit. 

1. An agency must first be established aliunde the declarations of the alleged 
agent before his acts or declarations are admissible in evidence. 

2. The silence of a party is not an assent to statements made in his presence 
unless they are made under such circumstances as properly call for a 
response. 

3. Where a declaration is made fairly susceptible of two constructions, and 
nothing else appears to make one construetian more probable than the 
other, it is not evidence of either alternative. 

4. A counterclaim is a distinct and independent cause for action, and when 
properly stated as such with a prayer for relief, the defendant becomes, 
in respect to the matter stated by him, an actor, and there are two simul- 
taneous actions pending between the same parties wherein each is at the 
same time both a plaintiff and a defendant. 

5. Where a counterclaim is duly pleaded, neither party has the right to go 
out of court before a complete determination of all the matters in contro- 
versy, without or against the consent of the other. Therefore, where in 
such case the court below permitted the plaintiff to take a nonsuit: Held, 
to be error. 

APPEAL a t  Fall Term, 1876, of NORTHAMPTON, from Watts, J. 
This action was brought to recover $394.56, balance due, alleged 

(272) to have been furnished the defendants at  their request, and paid 
on a certain draft drawn by them. The defendants denied that 

this draft was drawn by their authority or for their benefit, and alleged 
that one J. M. Edwards, without their knowledge, had shipped five bales 
of cotton to plaintiffs; and after learning that said shipment had been 
made, they wrote to the plaintiffs to sell the same and remit proceeds to 
them, but the plaintiffs failed so to do; and that they never had trans- 
acted business under the firm name of W. J. & J. G. Edwards & Co. 
Wherefore they demanded jud,ment for amount of proceeds of said sale, 
which was set up as a counterclaim. 

204 
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The testimony of the witnesses for the, plaintiffs was as follows : W. J. 
Rogers testified that from about 1867 to 1873 h e  was engaged in the com- 
mission business in  the city of Norfolk, and during that time the defend- 
ants wore cultivating together a farm in Southanlpton County, Va., 
and had frequent dealings with them up to the time he left Norfolk, 
in  1872, and always understood that the firm was composed of the 
defendants and no one else; that he understood one J. M. Edwards lived 
on tho farm and jtterlded to it for the defendants, and that while doing 
business as aforesaid the defendants instructed him not to pay any drafts 
for money drawn by said J. 14. Edwards, out of their funds, and that 
W. S. Francis, orre of the plaintiffs, being a clerk of witness, was directed 
to make a note of this instruction on the books of the firm of which wit- 
ness was a member. J .  T.  Atkins testified that before this action was 
comrnonced he was working on the gin at  the home place of W. J. 
Edwards, in North Carolina, when J.  M. Edwards came there under the 
influence of liquor and told W. J. Edwards he niust go to the house and 
settle with the hands; that the ( J .  M. E.)  was interested as well as W. J. 
Edwards; and that W. J. did go to the house. 

The plaintiffs then offered to prove that a draft-"No. 269. (273) 
Norfolk, Va., 27 February, 3873. The Exchange National Bank, 
of Norfolk, Va., pay to W. J. & J. G. Edwards & Go., or bearer, $500. 
Francis & Brother"-was delivered to J. M. Edwards, and that the 
amount thereof was paid to him by the drawee. The defendants ob- 
jected to this evidence on the grounds: (1) it was not responsive to the 
allegation, inasmuch as i t  was not alleged in the complaint either that 
the money was furnished to J. M. Edwards or that he was a copartner 
of defendants, and (2)  that the plaintiffs had introduced no evidence to 
connect J. M. Edwards with the defendants, either as a partner or as an 
agent authorized to bind them by his contract. 

The court, being of opinion with the defendants, excluded this evidence 
and the plaintiffs asked to be allowed to submit to a nonsuit. To this the 
defendants also objected, and claimed the right to introduce evidence to 
ertablish their counterclaim. The court being of opinion with the plain- 
tiffs on this point, directed a judgment of nonsuit to be entered; and 
thereupon the plaintiffs appealed from the ruling of his IIonor excluding 
said evidence, and the defendants appealed from thc judgment of non- 
suit. 

11. A. B a r n e s  a n d  ,7. 6. Batchelor  for plcliintifs. 
W .  W .  l'eeblcs a n d  R. B. P e 4 l e s  f o r  defendants .  

E ~ ~ u n r ,  J. Before evidence could be received that J. M. Edwards had 
collected the money on the check of Francis & Brother as the agent of 
the firm of W. J. & J. G. Edwards & Co., the agency had first to be estab- 
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lished aliunde the declarations of J. M. Edwards himself; and it was 
incumbent on the judge to determine whether there was a prima facie 
case of agency established, so as to render the acts and declarations of 
such person the acts and declaration of those whose agent he is alleged 

to have been. William v. Williamson, 28 N.  C., 281 ; Munroe v. 
(274) Stutts, 31 N. C., 49. No such case of agency was established in 

this case, and for several reasons: 
1. The only partnership proved was by the evidence of Rogers, and 

that was between W. J. & J. G. Edwards in relation to the farm in 
Southampton County, Virgin<a; whereas the only evidence offered to 
connect J. M. Edwards with this firm was that of Atkins, but this evi- 
dence related only to the North Carolina farm, which belonged to W. J. 

I Edwards. Therefore, giving full force to the declarations of J. M. in 
the presence of W. J. Edwards and taking the silence of the latter in 
respect thereto as an admission of all that was alleged by the declarant, 
the whole amount of i t  would be that J. M. and W. J. Edwards were 
working the North Carolina farm as partners, or in some other connec- 
tion. But as the action is not against this firm, but another- W. J. & 
J. Q. Edwards & Go.-this evidence does not establish or tend to estab- 
lish the alleged agency. 

2. The silence of a party is not an assent to statements made in his 
presence unless the statements are made under such circumstances as 
properly call for a response. W. J. Edwards was under no obligation to 
admit the loose and accidental statements of an intoxicated man. They 
were made for no such purpose as to call for a denial, or to fix the two as 
partners by his silence. They accordingly seemed to have attracted little 

l 
or no attention from the person addressed, and upon no rule of evidence 
do such declarations thus made tend to establish a partnership, even 
between J. M. and W. J. Edwards. Certainly they do not touch or 
affect J. Q. Edwards, or the firm of which he was a member. 

3. The language of J. M. Edwards was, "that he (W. J. Edwards) 
must go to the house and settle with the hands; that he was interested in 
it as well as he (J. M. Edwards)." How interested? One may be inter- 

ested as a partner, but that is not the only way. I f  W. J. Edwards 
(275) had been an employee or overseer, getting a part  of the crop as 

wages, he would have been interested in  seeing that the hands 
were paid and retained to finish the crop as much as if he had been a 
partner. Where a declaration is made which is fairly susceptible of two 
constructions, and nothing else appearing to make one construction more. 
probable than the other, i t  is not evidence to establish either alternative. 
I f  A. is charged with an  assault upon B., and a witness testifies that A. 
made the assault either upon B. or C., such testimony by itself is in- 
admissible to establish the guilt of A. I f  J. M. Edwards had been sober 



N. C.] J U N E  TERM, 1877. 

and had made the specific statement in the presence of W. J.' Edwards, 
that he was the agent or the partner of the firm of W. J. & J. G. 
Edwards & Co., the silence of the latter would have been evidence of the 
truth of the statement. The evidence relating to the payment of the 
plaintiffs' check was, therefore, inadmissible to charge the defendant$, 
and was properly ruled out. 

Failing to make out their case, the plaintiffs next moved that they be 
allowed to take a nonsuit and go out of court. To this the defendants 
objected, upon the ground that, in  their anmer  to the complaint they had 
set up a counterclaim against the plaintiffs for the price of five bales of 
cotton belonging to them, which had been sold by the plaintiffs for 
$206.56, the money for which had not been paid over to the defend- 
ants. His  Honor gave judgment of nonsuit, and in this there was error. 

A counterclaim is a distinct and independent cause of action, and 
when properly stated as such, with a prayer for relief, the defendant 
becomes in respect to the matters alleged by him an actor, and there are 
then really two simultaneous actions pending between the same parties, 
wherein each is at  the same time both a plaintiff and a defendant. The 
defendant is not obliged to set up his counterclaim. H e  may omit i t  and 
bring another action. H e  has his election. But when he does set up his 
counterclaim, i t  becomes a cross-action, and both opposing claims 
must be adjudicated. The plaintiff then has the right to the (276) 
determination of the Court of all matters thus brought in issue, 
and mutually the defendant has the same right, and neither has the 
right to go out of court before a complete determination of all the mat- 
ters in  controversy, without or against the consent of the other. 

This is the proper construction of the provisions of The Code in rela- 
tion to counterclaim, C. C. P., secs. 100, 104. Any other construction 
would defeat or impair these equitable and economical provisions of it, 
by which all matters in contro~~ersy bebeen the parties to a suit may 
be determined in the same action. Pomeroy on Remedies, secs. 734, 800; 
Holzbaur v. Heine, 37 Mo., 443; Woodruff v.  Garner, 27 Ind., 4 ;  Sloan 
v. ~~~cDozuell ,  71 N.  C., 356; Harris v. Burzuell, 65 N.  C., 584; Bitting v. 
Thaxton, 72 N. C., 541; Walsh v. Hall, 66 N.  C., 233. 

There was error in allowing the judgment of nonsuit. 
There were two appeals in this case, and but one record sent up. The 

plaintiffs appealed from the ruling of the court excluding eaidence of 
the check and its payment to J. M. Edwards. We affirm that judgment 

costs. 
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of the court.   he defendants appealed from the order of the court 
allowing the nonsuit: There was error in  that, and for i t  the judgment 
must be reversed and a venire de novo awarded. This opinion applies to 
both appeals, and in  each judgment is given against the plaintiffs for 

- 
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As the case goes back for another trial, the plaintiffs should be allowed 
to reply to the plea of counterclaim in order that the question may be 
tried upon its merits. The omission to reply was perhaps inadvertent. 

PER CURIAM. Velhire de novo. 

Cited: Gilbert v. James, 86 N. C., 247; Raisin v. Thomas, 88 N. C., 
150; Johmon v. Praide, 91 N.  C., 164; Whedbee v. Leggett, 92 N. C., 
470; Rank v. Stewart, 93 N. C., 404; Tobacco Co. v. McElwee, 96 N.  C., 
74; Asher v. Rehenstein, 105 N. C., 217; Taylor v. Hunt, 118 N .  C., 
173 ; Daniel v. R. R., 136 N .  C., 521; Brittain v. Westall, 137 N. C., 35; 
Jackson v. Tel. Co., 139 N. C., 351; S. v. Jackson, 150 N. C., 834; 
McCornzick v. Williams, 152 N. C., 640; Powell v. Lumber Co., 168 
N.  C., 636. 

!(277) 
C H A R L O T T E  W .  NEWSOM v. R U S S E L L  & W H E E L E R .  

Assignee of Notte, Action by-Practice-Fraud. 

1. It  is no defense to an action by the assignee of a note against the maker 
to show that the assignment was made-with intent to defraud the cred- 
itors of the assignor. 

2. In such case, if the creditors of the assignor have any rights in the prem- 
ises, it is their duty to interpose in such action f o r  the purpose of assert- 
ing them. 

APPEAL at Spring Term, 1877, of D A V I ~ O N ,  from Kern, J. 
The plaintiff alleged that the defendants executed their promissory 

notes to Newsom & Co. for $500, and that the same had been assigned to 
her for value received, and demanded judgment for the amount. The 
defendants alleged that she was not the bona fide assignee, nor was she 
the real party in  interest; and the assignment was made to defraud 
the creditors of Newsom & Go., who, upon their own petition, were 
declared bankrupts a few days after the alleged assignment; and that 
one Stewart, their assignee in bankruptcy, was entitled to the beneficial 
interest in  the notes. 

The issue submitted to the jury was whether the plaintiff was the real 
party in  interest. The evidence of the plaintiff, who testified in her own 
behalf, was that the notes belonged to her; she purchased them from her 
sons, Newsom & Co., and paid for them in money and land at  a fair  
valuation, and held the same in her own right. The defendants then 
proposed to show that the transfer was made to plaintiff for the purpose 
of defrauding the creditors of Newsom & Co. This evidence his Honor 
ruled out, on the ground that i t  was immaterial as between the parties 
to this action, and that neither the creditors nor the assignee had made 
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themselves parties thereto. The jury rendemd a verdict for plain- '(278) 
tiff. Judgment. Appeal by defendants. 

Battle d Mo~.decai for plaintif 
Shipp & Bailey for d~fendants.  

BYNUM, J. A voluntary assignment of a promisory notc without 
consideration and for the benefit of the assignor has no legal cffect exccpt 
to constitute an agency to collect, and such assignee, not being the real 
party in interest, cannot bring a suit on such note in his own name. 
Abrams v. Cureton, 74 N .  C., 523. The case before a s  differs essentially 
from Abram-s v. Curelon, because in this the assignment is for a valuable 
consideration and is not for the benefit of the assignors. As between the 
assignors and the plaintiff, both the legal and cquitablc title passed; and 
the money when collected will be unaffected by any claim or trust in 
favor of the assignors. They are estopped, and the notes as to them are 
the absolute property of the plaintiff, whether with or without considera- 
tion in fact. 

To dirprovc that the plaintiff was the real party in interest, the de- 
fendant allegcd and offered to show that the assignment was either with- 
out consideration or in fraud of the rights of the creditors, having been 
made only a few days before the asqignors had been adjudicated bank- 
rupts. The evidence offered for this purpose was ruled out by the court 
as immaterial. This was not error. I n  an action by the assignee of a 
note against the rnakcr, i t  is no defcnsc to show that the assigrln~ent was 
made with intent to defraud the creditors of the assignor. As the 
assignor participates in the fraud, he cannot repudiate his transfer, and 
has parted with all his interest in the note. I t  is not the duty of the maker 
of the note to  see to the application of the moncy, and i t  is even less his 
duty to fight the battle of the creditors of the bankrupt. What interest 
is i t  to him if he is absolved from further liability by payment of 
his debt upon a jud,gment regularly obtained against him ? 

I f  the creditors of the bankrupt had any claim upon these notes 
(279 > 

which they could vindicate, i t  was their duty themselvcs or by the 
assignee in bankrubtcy to interpose in  this action. I t  may be that they 
have no claim upon thrse notes, or, if they have a claim, that they will 
never assert i t ;  and thus if the defendants are allowed to show that the 
assignment was fraudulent as to creditors so as to defeat this action, the 
result might be that the defendants would altogether escape the payment 
of a debt they acknowledge to be due and unpaid; for the decision of the 
question, fraud or no fraud, in this action where neither the creditors 
nor the assignee of the baiikrupt are parties, would not be conclusive or 
even evidence in an action by the assignee in bankruptcy against the 
plaintiff in this action for the notes or their value. 



IN  T H E  SUPREME COURT. C77 

We'have been able to find but one decision directly in point, and that 
is Roher v. TurrilZ, 4 Minn., 407, where i t  is expressly held that i t  is no 
defense to show that the assignment was made with intent to defraud 
creditors. Pomeroy on Remedies, see. 131. 

PER CURIAM. No error. 

Cited: Brown v. Hardimg, 170 N. C., 262 ; s. c., 171 N. C., 689. 

(280) 
J O H N  G. JONES v. THE COMMISSIONERS O F  GRANVILLE ET ALS. 

Practice-Title to Public Ofice-Injunction. 

An injunction is not the appropriate and specific mode of trying title to a 
public office. 

.MOTION for an injunction, heard at  Spring Term, 1877, of GRANVILLE, 
before Buxton, J. 

This was a motion by the plaintiff for an order to prevent the defend- 
ant commissioners from induct.ing into office their codefendant, Manly 
B. Jones, who was reglected county treasurer in  1876 and was notified 
to appear and give bond, which he failed to do; and thereupon the de- 
fendants declared that there was a vacancy, and appointed the plaintiff 
to fill the same. The said Manly B. Jones, persisting in his claim to held 
over until the new board-elect were allowed to qualify (see Moore v. 
Jones, 76 N. C., 182, 188, 189), has refused to surrender to the plaintiff 
the books, etc., of said ogce. The plaintiff was duly qualified by exe- 
tuting an official bond and taking the oath of office. His  Honor refused 
the motion, and the plaintiff appealed. 

J. B. Batchelor for plaintifl. 
Merrimon, Fuller $ Ashe, and T. B. Venable for defendants. 

FAIRCLOTH, J. The plaintiff alleges that he is the treasurer of Gran- 
ville County, and that he is "in said office and in the full, perfect, and 
indisputable enjoyment thereof.'' H e  also alleges that he believes that 
i t  is the "intention and purpose" of the defendant, the board of commis- 
sioners, to qualify and induct one Manly B. Jones into said office, and 

that it is his "intention and purpose" thereafter to claim that he 
(281) is entitled to exercise and discharge the duties of said office. 

The defendant M. B. Jones avers in his answer that he  is and 
has been for several years the legal treasurer of said county, and the 
plaintiff prays for an injunction restraining the defendants from quali- 
fying and inducing said M. B. Jones into said office as aforesaid. 



N. C.] J U N E  TERM, 1877 

We have thus stated the position of the parties, not for the purpose of 
expressing any opinion on the principal question discussed in this Court, 
but merely to show the actual state of the pleadings as now constituted. 
I t  is qanifest that the intention of the plaintiff is to have the disputed 
title to said office decided, and yet he fails to allege a state of facts to 
justify an investigation of that question. He  fails to allege that he has 
been disturbed in any manner in  his office, or that he has been deprived 
of the emoluments thereof. On the contrary, he avers that he is in the 
full, perfect, and undisputed enjoyment of his office. We are, therefore, 
of oplnion that if the alleged facts would justify the investigation, still 
an injunction is not the appropriate and specific mode of trying title to 
a public office. Patterson v. Hubbs, 6 5  N. C., 119. 

The plaintiff does say he believes the defendant M. B. Jones intends 
to claim said office, but he does not allege any act or threat on the 
defendant's part indicating such a purpose, nor any other fact or cir- 
cumstance from which the Court could determine whether his belief is 
well founded, or whether he is unnecessarily alarmed. The idea of 
removing a cloud from the plaintiff's title is not indicated or suggested 
in  his complaint, and is inconsistent with its positive averments. 

PER CURIAM. Affirmed. 

Cited: Sneed v. Bulloc7c, post, 282. 

R. G. SNEED v. B. F. BULLOCK. 
(282) 

Practice-Title to Public Ofice-Motion. 

Title to a public cffice cannot be tried by a motion. 

APPEAL from an order made at  Spring ~ e & ,  1877, of GRANVILLE, 
before Ruxton, J. 

The facts appear in the opinion. 

J .  13. Hutch~,lor f o r  plaintiff. 
Merrimon, Fuller & Ashe, and T .  B. Venable for defendant. 

FAIRCLOTH, J. Here we have rather a novel proceeding for trying 
title to  an office, which is the only object of the plaintiff's appeal. 
During a session of the Superior Court the defendant presents his cre- 
dentials from the board of county commisqioners, showing that he has 
been qualified and inducted into the office of sheriff, so far  as said board 
had authority to do so. The judge, after full consideration, directed the 
clerk to deliver all his future process and precepts to the defendant. 
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The plaintiff, who had been discharging the duties of said office for some 
time and still claimed the right to do so, resisted and appealed from qaid 
order to this Court. No action has been instituted, no complaint or 
answer filed, and no trial below, except as above stated. 

We have held in  Jones v. Comrs. of Grawuille, ante, 280, that title to 
an office cannot be tried by an injunction, and we now hold that i t  can- 
not be iried by motion. I t  has been several times declared that the 

appropriate and precise mode of trying title to an office is by an 
(283) action in  the nature of a quo z~avanto. Patterson v. Hubbs, 65 

N. C., 119; Brown v, Turner, 70 N. C., 93. 
PER CVRIAM. Appeal dismissed. 

STATE OF NORTH CAROLINA ON RELATION OF JOHN N. BUNTING 
v. WESTON R. GALES. 

Criminal Court of Wnlie--C'Zsrlc-Office and Oficer-Power of 
General Assembly. 

1. The act of the General Accembly (Laws 1876-77, ch. 271) establishing a 
criminal court for the county of Wake is constitutional. 

2. The Legislature has the constitutional power to diminish the emoluments 
of an office by the transfer of a portion of i ts  duties to another office, and 
in such case the incumbent must submit. He takes the office subject to  
the power of the Legislature to make such changes a s  the public good 
may require. 

Quo WARRANTO, tried at  Spring Term, 1877, of WAKE, before BUX- 
ton, J. 

This action was instituted by the relator, John N. Bunting, clerk of 
the Superior Coiart of Wake County, to test the right of the defendant, 
Weston R. Gales, to hold the office of clerk of the3 criminal court of Wake 
County, which court was created under an  act of the General Assembly. 
(Laws 1876-77, ch. 271.) The plaintiff claimed that under the amended 
Constitution, Art. IV, sec. 33, the General Assembly had no right during 

his term of office to deprive him as clerk of Wake Superior Court 
(284) of the fees and emoluments of his office by transferring the entire 

criminal business to the criminal court and appointing the de- 
fendant as clerk thereof, but that the plaintiff was entitled to perform 
the functions and receive the emoluments of clerk of the criminal court 
until the expiration of his term. The defendant answered and relied 
upon the amendment to the Constitution conferring upon the General 
Assembly power to create additional courts, etc. (Constitution, Art. IT, 
see. 12.) The defendant also alleged that on account of the press of 
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criminal business in the Superior Court of Wake County, there was an 
urgent public necessity for the establishment of the criminal court. The 
 lai in tiff filed a demurrer to the answer. His Honor gave judgment 
overruling the demurrer and dismissing the action, and the plaintiff 
appealed. 

E. G. Haywood, D. G. Fowle, Busbee & Busbee, Walter Clark, 6. H. 
Snow, and T .  M .  drgo for plaintijjc. 

W .  N. H. Smith and Battle & Mordecai for defendant. 

RODMAN, J. I t  will not be necessary for the decision of this case to 
review the judgment in Hoke v. Henderson, 15 N. C., 1. I n  this case 
the Legislature has not put another man in the office of the plaintiff. 
I t  has merely created another court and transferred to i t  a portion of 
the jurisdiction of the Superior Court of Wake, of which plaintiff is 
clerk, and appointed the defendant clerk of the new court, thereby inci- 
dentally depriving the plaintiff of certain fees which, but for the estab- 
lishment of such new court with a separate clerk, the plaintiff would 
have received. I t  has done this under a clause of the Constitution which 
authorizes the Legislature to establish such courts whenever the public 
we!f are requires it. 

I t  is admitted that a lucrative ~ub l i c  office is private property, (285) 
of which no one can be divested except by the law of the land; 
and it may also be admitted, so far as this case is concerned, that after 
a law has once fixed the tenure of the office, a subsequent act of the Legis- 
lature cannot alter the tenure to the detriment of persons then in office, 
e. g., by converting it from an office during good behavior, or for four 
years, into an office for two years. This was the decision in Hoke v. 
I$enderson, 15 N. C., 1, and in Taylor v. Stanley, 15 N. C., 31. 

I t  may also be admitted that the Legislakure cannot select a particular 
officer, and by a special law applicable to him alone deprive him of any 
material part of Iiis duties and emoluments. This partakes of the nature 
of a forfeiture without a trial. This was the case of King IJ. Hunter, 
65 N.  C., 603. Neither can the Legislature take away the entire salary 
of an officer. Cotton v. Ellis, 52 N. C., 545. 

But a public office is property of a peculiar nature. I t  is said in the 
opinion of the Court in IZoke v. Henderson (page 20) that if the Legis- 
lature should increase the duties and responsibilities, or diminish the 
emolnments of the office, the officer must submit. Clearly, any other 
rule would subordinate the public welfare to the interest of the office. 
He takes subject to the power of the Legislature to change his duties and 
emoluments as the public good may require, 
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When the present plaintiff qualified as clerk, the Constitution of 1868 
was in force, and by section 19 of Article I V  the General Assembly was 
required to provide for the establishment of special courts for the trial 
of misdemeanors in cities and towns when the same was necessary. H e  
took his office, therefore, with a knowledge that the Legislature might 
establish a criminal court substantially the same which they did establish 
by act of 1776-77, ch. 271, under the amended Constitution, and of 

which they made the defendant clerk. 

(286) Having accepted the office on those conditions, he has not been 
injured, and has no right to complain. His  case is in principle 

the same with Hrad v.  University, 19 Wall., 526, where the plaintiff was . 
appointed a professor in the University of Missouri, and at the same 
time the curators, who were the electing body, passed a resolution, "That 
the president and professors just elected shall hold office for six years, 
from 5 July, 1856, subject to law." Afterwards the Legislature by an 
act vacated the offices of all the professors and provided for an election 
of others. The phrase "subject to law" was held to mean, subject not 
only to any law then existing, but also to any which the Legislature 
might afterwards pass, changing the terms of the offices. I n  the plain- 
tiff's case, although that particular phrase, or any equivalent, was not 
expressed in  his certificate of election, the idea that his duties and emolu- 
ments might be diminished by the establishment of a criminal court when 
the Legislature should think such a court proper, was necessarily implied 
both from the Constitution under which he was elected and from that 
since adopted. I f  the claim of the plaintiff be well founded, the Legis- 
lature could make no change in the laws, no matter how urgently i t  might 
be required for the public welfare, which incidentally diminished the 
emoluments of any officer. I t  could not consolidate two counties, or divide 
a single one, or alter the jurisdiction of the courts. These things have been 
repeatedly done, and the acts .have never been questioned upon the idea 
t,hat they took away the vested property of the county officers. The act 
on one Legislature cannot impair the legislative power of succeeding . 
legislatures, except by some act which within the meaning of the Consti- 
tution of the United States amounts to a contract. I f  an act prescribing 
the duties and compensation of a public officer can in any case be held 
to be a contract with every such officer who may be elected while the act 
remains in  force, i t  is a contract subject to the general law, and, there- 

fore containing within itself a provision that such duties and 
(287) compensation may be changed by any general law whenever the 

Leqislature shall think a change required by the public good. 
This was said in substance by Pprson ,  C. J., in  Cotfen v. Ellis, 52 N. C., 
545. The case of Conner v. New Yorlc, 1 Seld., 285, and other cases 
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cited for defendant, go farther than there is any necessity for us to do 
for the decision of this case, and we express no opinion as to whether 
they can be sustained to their full extent or not. 

PER CURIAM. Affirmed. 

Cited: Prairie v. Worth,  78 N. C., 173; Ewart v. Jones, 116 N.  C., 
577; Wood v. Bellamy, 120 N.  C., 217; Caldwell v. Wilson, 121 N.  C., 
469 ; Day's case, 124 N .  C., 366; Bryan v. Patrick, ib., 663 ; W i b o n  v. 
Jordan, ib., 709 ; Greene v. Owen, 125 N.  C., 215 ; Whit2 v. Murray, 126 
N.  C., 156, 158; White  v.  Auditor, ib., 576; Mia1 v .  Ellington, 134 N.  C., 
163 ; Portune v. Comrs., 140 N. C., 331; Comrs. v.  Stedman, 141 N. C., 
451; Mills v. Deaton, 170 N.  C., 388. 

JAMES A. CLAYWELL, ADXINISTRATOR, V. W. S. SUDDERTH, EXECUTOR. 

Jurisdiction-Practice. 

Where an action was pending in one county in a court having jurisdiction, 
and another action between the same parties for the same cause of action 
was afterwards instituted in another county; Held, that the latter was 
properly dismissed. 

APPEAL from an order of the clerk of BURKE, heard at chambers, on 
1 June, 1877, before Furches, J .  

The defendant's counsel moved to dismiss this action upon the ground 
that there was a similar proceeding pending in Caldwell Superior Court 
between the same parties, involving the same subject-matters, and in  
which various orders of reference, reports, and decrees have been made. 
This motion was overruled by the clerk, and the defendant required to 
render an account, etc. Thereupon the defendant appealed to the judge 
of the district, who reversed the decision of the clerk, allowed the 
motion of the defendank, and dismissed the action. From which (288) 
judgment the plaintiff appealed. 

J .  M.  McCorkle and A. W.  Haywood for plaintiff. 
A. C. Avery for defendant. 

READE, J. The pendency of the action between the same parties for 
the same cause in another county, and in another court having jurisdic- 
tion, is a good defense to this action, as i t  avoids multiplicity of suits. 

PER CURIAM. Affirmed. 

Cited: Gray v .  R. R., post, 299; Williams v. Neville, 108 N.  C., 563; 
MclYeiZl v. Currie, 117 N.  C., 341. 
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(289 1 
*THE COMMISSIONERS OF CRAVEN V. THE ATLANTIC AND NORTH 

CAROLINA RAILROAD COMPANY ET US. 

Corporation--Power t o  Issue Bonds-Usury-Statute of Another  
State-Rate of Interest.  

1. A railroad corporation has power to contract debts, and every corporation 
possessing such power must also have power to  acknowledge its indebted- 
ness under its corporate seal, i. e., to make and issue i ts  bonds. 

2. In  the absence of special legislation, corporations are  affected by the usury 
law to the same extent a s  natural persons. 

3. Where bonds were issured by defendant corporation to certain of its cred- 
itors a t  a discount in settlement of a previous indebtedness, which bonds 
bore interest at the rate of 8 per cent: Held, that  under the act of 1866, 
ch. 24, the transaction was usurious. 

4. The statute of the State of New York, forbidding corporations to plead 
usury a s  a defense, cannot govern a corporation of this State sued in 
this State, although the bonds in question were delivered in New York 
and made payable there. 

5. Where such bonds express a rate of interest illegal in  this State, and also 
in  New York, and were issued in payment of a precedent debt and secured 
by a mortgage on the corporation property they could legally bear no 
greater rate of interest than that  allowed in this State. . 

. 6. Neither a natural person nor a corporation can legaly sell its bonds, bear- 
ing the highest legal rate of interest, a t  a discount for the purpose of 
borrowing money. Such a sale is in effect a loan, and i s  usurious. 

MOTION t o  dissolve a n  injunction, heard  a t  S p r i n g  Term, 1877, of 
CRAVEN, before Moore, J. 

T h e  demand of the  plaintiffs i n  the  or iginal  action was  t h a t  certain 
bonds issued b y  defendant company, some of which a r e  held by t h e  other 

defendants, J o h n  L. Morehead a n d  J u l i u s  A. Gray, should be 
(290) declared vo id ;  and  t h a t  t h e  officers of t h e  company be restrained 

f r o m  paying  interest on  said bonds. A n  injunct ion was  accord- / 

ingly granted,  which the  defendants  by  th i s  moti'on seek t o  dissolve. T h e  
case i s  fu l ly  stated b y  M r .  Just ice  R o d m a n  i n  delivering t h e  opinion of 
th i s  Court .  H i s  H o n o r  allowed t h e  motion, a n d  t h e  plaintiffs appealed. 

Green & S t e v w s o n ,  W. W .  H. S m i t h ,  and D. G. Powle for plaintiffs. 
Jones  & Johnston,  J .  T .  Morehead, and Merrimon,  Ful ler  & Ashe for 

defendants.  

RODMAN, J. T h e  plaintiffs a r e  stockholders i n  t h e  Atlant ic  a n d  Nor th  
Caro l ina  Rai l road  Company. O n  1 J a n u a r y ,  1868, t h e  company made 

*FAIRCLOTH, J., being a stockholder in defendant company, did not sit on 
the hearing of this case. 
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400 bonds of $500 each, with coupons attached for interest at the rate of 
8 ?er cent per annuni. payable semiannually. The ~r inc ipa l  was due 
and payeble on 1 January, 1888. The bonds and coupons were made 
payable in the cixy of New Pork, and recited that they were secured by 
a mortgage on the railroad and mere issued by authority of an act of 
Assen~bly passed at the session of 1854-5.3. Shortly thereafter, before 
the bonds mere issued, the company made a mortgage or deed in trust of 
all of its property to certain trustees to secure the payment of said bonds. 
The plaintiffs say that the company delivered to the defendants John L. 
Morehead end Juliiw Gray bonds of the par value of $100,000 in  pay- 
ment of a debt from the company to them of $76,899.13, and that the 
company sold ths rest of the bonds at  the rate of $80 for $100 of the 
bonds. - 

The plaintiffs say that said bonds were not authorized by the act 
referred to, and were void, and that those issued to Xorehead and Gray 
were nsurious; that the company has regularly paid to those defendants 
the specified interest upon the bonds delivered to them up to the 
date (not stated, but we suppose up to 1 January, 1877), and that (291) 
the excess over the legal interest so-paid ought to be credited as a 
payment on the principal of those bonds. They further charge that the 
company is about to pay a further sum by way of interest on those bonds, 
and they ask that the company be restrained from such payment and 
that the bonds be declared void. 

Gpon this complaint, Sezymour, J., ordered an injunction as prayed 
for. 

The defendants Xorehead and Gray filed a joint answer, and there- 
upon moved before X o o r e ,  J., at Spring Term, 1877, of Craven Superior 
Court, to dissolve the injunction so far as it prohibited payment to them, 
and the judge granted their. motion and dissolved the injunction. From 
this judgment the plaintiffs appqaled. 

The defendants in the ansmer admit the facts alleged by the plaintiffs, 
except those touching the acquisition of bonds of the company by them. 
As to this (in article 2) they say that Norehead is the owner of twenty- 
five and Gray of thirty-three of the bonds of the company, which they 
purchased before maturity for value and without notice of ally defect or 
irregularity. I n  the next article they say that as administrators of John 
M. Morehead, who died in 1866, they reco~ered one or more judgments 
against the company for work done by their intestate under a contract 
with the company in the construction of its road, and upon these judg- 
ments they levied execution on the property of the cornpang: and were 
proceeding to sell it when the company paid to them in New York 188 
of its bonds aforesaid, of the par value of $94,000, which they accepted 
in satisfaction and discharge of said debts. They do not state with pre- 
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cision what was the amount of the indebtedness of the company to them 
when the bonds were delivered in discharge of it, nor even when the 
bonds were delivered. I t  may be inferred, however, from what they say, 

that they took the 188 bonds at or about 80 cents on their face 
(292) v a l u ~ .  Neither is it clear whether or not the 58 bonds which in  

article 2 they say they bought for value are a part of the 188 
bonds which they received as administrators. I t  will not prejudice them 
in the present stage of the case if me assume that they were. I f  a plead- 
ing is ambiguous, It must be taken most strongly against the pleader. 
And if the fact should be otherwise, they can amend their answer by 
stating distinctly when and for what consideration they respectively pur- 
chased those 53 bonds. 

I n  the present stage of the case we assume the facts set forth in the 
answer as true. 

The question before us is whether the injunction as respects the de- 
fendants Morehead and Gray was rightly dissolved or should have been 
continued until the hearing. Our opinion is confined to that precise 
question, and does not extend to holders of any of the bonds of the com- 
pany other than those which were delivered to the defendants as adrnin- 
istrators of John M. Norehead and in discharge of the indebtedness of 
the company to him. 

1. The bonds are nct void by reason of a want of power in the com- 
pany to issue them. A railroad corporation must have power to contract 
debts, and eT7er;y corporation which has that power must also have power 
to acknowledye its indebtedness under its corporate seal, that is, to make 
its bonds. I t  is immaterial whether the company had power to make its 
bonds by virtue of its general corporate powers, or of Laws 1854-55, ch. 
232. We think that for a proper purpose i t  had i t  under both. 

2. The much more serious question is, whether the bonds made to the 
administrators of John 31. Morehead under the circumstances were 
usurious. 

I n  the absence of special legislation. corporations are embraced in the 
usury law just as natural persons are, and me know of no special 

(293) legislation affecting this case i n  this respect. 
Usury may be defined to be the taking, or s t ipul~t ing for, more 

than the legal rate of interest for the loan or forbearance of money with 
intent to violate or evade the lam. 2 Parsons Notes and Bills, 400. 

The act respecting usury which was in force in North Carolina on 
1 January, 18668, at  or about which date we may assume that the bonds 
in question tvtre deliuered, was Laws 1866, ch. 24 (Bat. Rev., ch. 114). 
That act says that the legal rate of interest shall be 6 per cent per annum 
for such time as interest may accrue, and no more: Provided, that any 
person may for the loan of money, but upon no other account, take 
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interest at  a rate so great as 8 per cent, if both the consideration and 
rate of interest shall be set forth in an obligation signed, etc. And if 
any person shall agree to take a greater rate of interest than 6 per cent 
per annum where no rate of interest is named in the obligation, or a 
greater rate than 8 per cent where the rate is named, the interest shall 
not be recoverable at  law, etc. 

I n  Cohle U. Shofner, 75 N. C., 42, this act received a construction, 
and i t  was* held that upon a bond not expressed to be for a loan of money, 
but in  which 8 per cent is resmved, the obligee is entitled to recover at  
the rate of 6 per cent only. 

I n  the present case the bonds were not given upon a loan of money, 
but for the forbearance of a precedent debt. I t  was usury, therefore, to 
agree to take a greater interest than at  the rate of 6 per cent upon the 
sum forborne, and no greater rate can be collected. 

The usury which the company agreed to pay consisted not alone in  the 
excess of 8 per cent over 6 per cent on the actual debt, but also in the 
difference between the actual debt (which we may assume for the present 
purpobe to have been $77,000) and the $94,000 in bonds given for its for- 
bearance. being $17,000, for which no consideration was paid 
except the forbearance, and, also, the whole interest on this (294) 
$17,000 of bonds. 

Our conclusion that the contract was usurious supposes that the law 
of North Carolina governs it. 

3. It is said, however, for the defendants that these bonds were de- 
livered in New York, and are made payable there, and that consequently 
they are governed by the law of New York i n  respect to the rate of 
interest which they may legally be made to bear, and we are referred to 
a statute of New York by which corporations are forbidden to plead 
umry as a defense. I t  will be admitted that the statutes of the State can 
have no extraterritorial operation. The act cited cannot and does not 
profess to control corporations other than those created by the law of 
New York; or if it be regarded as an act regulating the practice of the 
coirrts of New York, i t  might perhaps apply to corporations created by 
a foreign State when sued in the courts of that State. I t  cannot govern 
a corporation of this State sued in this State. R. R. v. Banlc, 12 Wall., 
226, was cited as establishing a different view, but on examination it will 
be found not to do so. The pla~ntiff corporation in  that case was author- 
ized to receive, and the defendant corporation to pay, more than the ordi- 
nary rate of interest by the laws of their respective States. 

I t  is admitted that a dgbtor living in one State may give to a creditor 
in  another State a bond or rlote bearing such rate of interest as is legal 
in  either; and if no rate of interest be expressed in the note, the rate in 
use at  the place of payment will be presumed to have been intended. (2 
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Parsons Bills and Notes, 376.) But in the present case the bonds ex- 
pressed a rate of interest not legal in North Carolina as to such bonds, 
and not legal in  New York, except by virtue of the rule of pleading 
established by the act of 6 April, 1850, which, as we have said, was con- 

fined to New York corporations, or to courts in  New York. 
(295) These bonds were clearly a North Carolina contract; the preced- 

ent debt which was the consideration was incurred and payable 
in  North Carolina; both parties resided in North Carolina, and the 
bonds were secured by a mortgage on real property i n  North' Carolina, 
which could only be enforced through the courts of this State. I n  our 
opinion, the bonds could legally bear no greater rate of interest than 
that allowed in  North Carolina. 

4. I t  is also contended for defendants that the bonds in question should 
not be regarded as having been taken in payment of the precedent debt, 
but as having been sold to them, and the case from 12 Wallace, supra, 
is cited in  support of this view. I n  that case the Junction Railroad 
Company was authorized by statute to borrow money, or to sell its bonds 
a t  any rate of interest; and i t  was held that whether the transaction 
there in question was a loan of money on the security of the bonds, or a 
sale of the bonds, was a question of fact, and as such i t  was held to have 
been a sale. I n  our case, however, there was a precedent debt which the 
company was authorized by its general powers and by Laws 1854-55, ch. 
232, page 298, to borrow money to pay. But there is no special authority 
given to the company to sell its bonds, beyond what belongs to all per- 
sons; and it seems to be settled that a natural person cannot legally sell 
his bonds bearing the highest legal interest at  a discount as a means of 
borrowing money, and that such a sale is in  substance a loan and is 
usurious. 

It results from the above that in our opinion the agreement of the 
company to pay interest beyond 6 per cent on the actufll sum forborne, 
which was the debt to the intestate of the defendants at  the date when 
the bonds were delivered to them, was illegal as to excess, whether such 
excess was put in  the shape of bonds beyond the principal debt or in that 
of an excess of interest on the amount'of bonds which represented the 

real debt. For  the company to continue to pay such an excess 
(296) of interest is an injury to the stockholders which they are entitled 

to have enjoined. 
5. Whether the plaintiffs are entitled to have the bonds given by the 

company in excess of the real debt to the intestate of the defendants can- 
celed and the illegal excess of interest heretofore paid returned to it, or 
credited on the principal, or future accruing interest on the bonds, are 
questions not presented i n  this stage of the case, and which i t  would be 
premature to decide. These will properly arise when the case comes on 
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for a final hearing, and connected with them will be the question how 
far  the statute of limitations mill bar a recovery by the company. 

Judgment below reversed, and the injunction against the payment of 
any further interest on the bonds in the hands of the defendants is con- 
tinued to the hearing. 

PER CURIAM. Judgment accordingly. 

Ci ted:  Comrs .  v. R. R., post, 297, 299 ; W e b b  v. Bishop ,  101 N. C., 
102; JIerof iey  v. L o a n  Assn.,  116 N. C., 895. 

(2971 
*THE COlIMISSIOXERS OF CRAVEN v. THE ATLANTIC AND NORTH 

CAROLINA RAILROAD COMPAXY ET ALS. 

This Court will not decide a question of great importance unless in a case 
where such decision is necessary to protect some substantial right. There- 
fore, where a conflicting question of jurisdiction arose between the Supe- 
rior Courts of two counties in the matter of the appointment of a re- 
ceiver for the defendant corporation, who, pending the controversy, was 
duly elected president thereof: Held, that this Court, without express- 
ing an opinion, should affirm the order below appealed from. 

MOTIOK in the cause, heard at Spring Term, 1817, of CRAVEN, before 
X o o r e ,  J .  

I n  an action pending in  Guilford an order was made appointing John 
Hughes receiver of defendant company, and the property thereof was 
delivered over to him. This motion was made by the plaintiffs t o  re- 
move said receiver upon the ground that Craven Superior Court having 
first taken jurisdiction of the subject-matter, had the right to appoint the 
receiver, and was entitled to unobstructed control thereof as against any 
coordinate tribunal. Upon the hearing the motion was refused, and the 
plaintiffs appealed. 

W. N. H.  Smith a n d  D. G. Polwle for pl&ntiffs. 
Jones  & J o h n d o n  and  Xerrimo.n, Fu l l e r  & A s h e  and  J .  T .  N o r e h e a d  

for defendants .  

RODMAN, J. nuring the pendency of this action (the decision in  
which is reported in this volume, ante ,  289) the plaintiffs moved in the 
Superior Court of Graven for an order removing John Hughes, who had 
been appointed receiver of tho railroad company by the judge of the 

*FAIRCLOTH, J., being a stockholder in defendant company, did not sit on 
the hearing of this case. 
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Superior Court of Guilford in an action began in said court by Julius 
Gray, and for the appointment of another receiver in  -the place 

(298) of Hughes. T l ~ e  motion was refused, and the plaintiffs appealed 
to this Court. 

The question whether the Superior Court of Guilford had jurisdiction 
to appoint a receiver in  the action begun by Gray, and had a legal 
ground for doing so, does not directly arise in  this case, and need not be 
considered here. Whether, after such action by the Superior Coukt of 
Guilford, supposing it to have been within its jurisdiction, the Superior 
Court of Cral-en could remove the receiver so appointed and appoint 
another in  his place by virtue of the jurisdiction previously acquired 
over the subject-matter by the institution of this suit, is a question of 
very great importance, and vhich we are unwilling to decide unless in a 
case in  which a decision is necessary to protect some substantial right. 
I t  is not necessary in this case, as it appears that after the appointment 
of Hughes as receiver he was duly elected president of the railroad 
company, which office he still fills. I f ,  therefore, this Court thought 
proper to decide the question, and decided i t  adversely to the continuance 
of Hughes in the receivership, the only result would be an order requir- 
ing him to turn over the property of the company to himself as p~esident. 

For  this reason, without expressing here any opinion upon the ques- 
tions raised by the motion, we affirm the order of the judge below re- 
fusing it. 

PEE CURIAM. Affirmed. 

(299 
*STATE a m  JULIUS A. GRAY ET ALS. V. THE ATLANTIC AND NORTH 

CAROLINA RAILROAD COMPANY. 

1. It is against the policy of the law to allow multiplicity of suits b~etween 
the same parties about the same matter. Therefore, where the plaintiff 
herein was a party to an action pending in the Superior Court of one 
county, and thereupon instituted this action in the Superior Court of 
another county for relief which he might have sought by proceedings in 
the former court: Held, that this action should be dismissed. 

2. This Court will not try a case wherein the subject-matter is not in dispute, 
and only the question of costs remains. 

MOTION to vacate an order appointing a receiver, and for an injunc- 
tion, heard at  chambers in Greensboro, on 15 March, 1877, before 
Cox, J. 

*FAIRCLOTH, J., did not sit on the hearing of this case. 
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A statement of the facts is not necessary to an understanding of the 
opinion. See the two preceding cases. His Honor refused both motions, 
and the defendant appealed. 

Merrimon, Fuller & Ashe for plaintiff. 
W.  N .  H. S m i t h  and D. G. Powle for defendant. 

READE, J. The subject-matter of this suit was, at  the time of its com- 
mencement, already involved in a suit pending in the Superior Court of 
Craven, entitled "Commissioners of Craven v. A. and N. C. R. R. Com- 
pany, John L. Morehead, and Julius Gray," ante, 289, in  which the 
plaintiff Gray was a party; and the relief sought in this case-the ap- 
pointment of a receiver and an injunction-could have been as well 
obtained in  that case as in this; and as i t  is against the policy of the law 
to allow multiplicity of suits between the same parties about the same 
matter, the plaintiff's motipns ought to have been refused and the suit 
dismissed. Childs v. Martin, 69 N.  C., 126 ; Claywell v. Sudderth, ante, 
287. There was, therefore, error in allowing the plaintiff's mo- 
tions for a receiver and for an injunction. (300) 

Furthermore,, we have frequently held that where the subject- 
matter of a suit is no longer in dispute, and nothing but the costs remain, 
we will not try the case. Martin v. SZoan, 69 W .  C., 128. The subject- 
matter of this suit has been disposed of at  this term in the aforesaid 
Craven suit. There is no reason, therefore, why the suit should remain; 
and we would dismiss i t  here, but the appeal being only from interlocu- 
tory orders, the case is not in this Court. 

The case may be mismissed below. 
PER CURIAM. Reversed. 

Cited: Long v. Jarrett,  94 N.  C., 446; E m r y  v. Chappell, 148 N. C., 
330. 

NATHAN McMINN v. S. W. HAMILTON, ADMINISTRATOR. 

If a court has jurisdiction of the subject-matter of an action and the venue 
is wrong, the objection must be taken in apt time. If the defendant 
pleads to the merits of the action, he will be deemed to have waived 
the objection. 

APPEAL from an order dismissing the action, made at  Spring Term, 
1877, of TRANSYL~ANIA, by Henry,  J. 
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From the case agreed and the record the following facts appear: The 
plaintiff brought an  action against the defendant in  his representative 
character for $70.35 before a justice of the peace in  said county where 
both parties reside. The defendant obtained letters of administration 

and filed his official bond in Henderson County. The defendant 
(301) appeared before the justice and pleaded payment and statute of 

limitations. Evidence was heard and judgment was rendered for 
the plaintiff, from which the defendant appealed. I n  the Superior 
Court he filed a demurrer, not to the jurisdiction, but on other grounds, 
and made a motion at  the same term to dismiss the action for want of 
jurisdiction. The plaintiff declined to remove the case, by consent, and 
his Honor dismissed the action, from'which order the plaintiff appealed. 

J.  H. Xerrimon, for plaintiff. 
A. W.  Haywood for dofendant. 

F-~IRCLOTH, J., after stating the facts as above: Where a court has no 
jurisdiction of the subject-matter, the objection can be taken at  any time, 
and indeed as soon as this fact is discovered the court rnero motu will 
take notice of i t  and dismiss the action. Rut if i t  has jurisdiction of the 
subject-matter and the venue is wrong, the objection must be taken in  
apt time; and if the defendnnt pleads to the merits af the action, he will 
be taken to have waived the objection. H e  cannot have two chances. 

Applying this principle to the case before us, we think the defendant 
waived the objedion by pleading before the justice, and that it was then 
too late to raise it. 

PER CURIAM. Reversed. 

Cited: Devereux v. Devereux, 81 N.  C., 19;  County Board v. State 
Board, 106 N. C., 83; Cherry v. Ljlly, 113 N. C., 27;  Xhields v. Ins. CO., 
119 N. C., 386; Lucas v. R. R., 121 N. C., 508; Riley v. Pelletier, 134 
N. C., 318; Butherford v.  Ray, 147 N. C., 258, 263; McArthur v. Grif- 
fith, ib., 550; Brown v. Ilarding, 170 N. C., 261. 
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HENRY D. ROBERTSON v. JOHN F. PICKRELL. 
(302) 

Statute of Limitatiom. 

The statute of limitations begins to run from the time that the cause of 
action accrues: Therefore, where the plaintiff made a contract with the 
defendant to do certain work, which was "to be measured, estimated and 
paid for monthly": Held, that the statute began to run at the end of 
each month. 

APPEAL at Spring Term, 1877, of HALIFAX, from Buxton, J .  
The defendant contracted to build the Williamston and Tarboro Rail- 

road and employed the plaintiff, who performed labor and furnished 
materials in the construction of the same under a contract with the 
defendant. This action was brought on 4 October, 1873, to recover the 
amount due, and was referred to Thomas N. Hill, Esq., who submitted a 
report deciding the issues in  favor of the plaintiff and giving judgment 
for the sum demanded. The referee stated, among other things, that no 
evidence of the amount and price of work done each month by the plain- 
tiff was submitted to him, except the estimate for 1 February, 1870, call- 
ing for $1,103.36, and the estimate for 1 July, 1870, calling for $1,696.57. 
As conclusions of law he found that the plea of the statute of limitations 
was not available as a defense to this action, inasmuch as the contract 
.between the parties was entire, and that the statute began to run only 
from the time the work was completed, which was 1 January, 1871. 

To this report the defendant filed several exceptions, but relied on the 
third and fourth, to wit:  (3)' For that the referee finds as a conclusion 
of law that said alleged contract was entire, and not divisible, whereas 
the evidence was that the work was to be measured, estimated, and paid 
for monthly. (4) For  that the referee finds that the plaintiff is 
not barred by the statute of limitations. (303) 

His  Honor overruled the exceptions and sustained the report. 
.Judgment. Appeal by defendant. 

M~rZlen & Moore and TTalter Clark for plainti f .  
Conigland & Burton, Moort. & Gatling, and J .  B. Batchelor for de- 

f endant. 

READE, J. I t  is settled that where there is a running account, all on 
one side, the statute of limitations begins to run on each item from its 
date; but where there are mutual accounts, the statute begins to run only 
from the last dealing between the parties. I n  regard to other matters 
the rulc is that the statute begins to run from the time when the cause of 
action accrued. 
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We are of the opinion that in this case a cause of action accrued to the 
  la in tiff a t  the end of each month for the amount due for that month, 
and that three years from that date i t  was barred. 

I t  follows that only such amount is now due the plaintiff as accrued 
within three years immediately preceding the commencement of the 
action. 

We have no data by which to fix the amount, else we would enter 
judgment here. We must, therefore, declare that there is error, and 
remand the case to be proceeded in  as the parties may be advised. 

PER CURIAM. Reversed and remanded. 

Cited: Stokes v. Taylor, 104 N. C., 399. 

(304) 
JAMES C. LONG v. TERESA H. LONG. 

Divorce-Fra.ud in Contracting Marriage. 

1. I t  has  always been, and is now, the policy of this State to regard marriage 
a s  indissoluble except for the causes named i n  the statute (Bat. Rev., 
ch. 37, see. 4 ) .  

2. Where in an action for divorce brought by the husband the jury found 
that  the marriage, so far a s  the plaintiff is  concerned, was procured by 
the fraud of the defendant in  not disclosing the fact of her then preg- 
nancy, and that  the plaintiff immediately upon the discovery of such fact 
separated himself from her, i t  was Held, that the plaintiff was not en- 
titled to a divorce. 

RODMAN, J., dissenting. 

ACTIOX for divorce, tried at Spring Term, 1817, of MECKLENBURG, 
before Cloud, J. 

The plaintiff alleged that he was married to the defendant on 22 
Jan~xary, 1874; on 8 March following he discovered that she was preg- 
nant and had been so for more than four months ; on 29 July following 
she was delivered of a child; on discovering her condition in  March as 
aforesaid, he separated from the defendant; that the defendant practiced 
a fraud on him in  contracting the marriage, he supposing her to be a 
virtuous woman, and that at  the time of the marriage she was more than 
two months gone in pregnancy, and the plaintiff was informed thereof 
by the defendant's own confession. Wherefore the plaintiff demanded 
judgment that the marriage contract be declared null and void. The 
defendant filed no answer, and the jury found the facts in  accordance 
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with the allegations in the complaint. The plaintiff then moved for 
judgment, which was refused by his Honor, and the plaintiff appealed. 

Shipp R: Bai ley  f o r  p l a i n t i f .  
N o  coumel  for defenant.  

READE, J. There are but three cauqes assigned for divorce by our 
statutes : 

"I. I f  either party shall separate frorri the other and live in adultery. 
"2. I f  the wife shall commit adultery. 
"3. I f  either party at the time of the marriage was and still is natu- 

rally impotent." 
This is the declaration of the legislative will as late as 1871. The 

Legislature has not only restricted the causes for divorce, but i t  has also 
been careful as to the munnar of ascertaining the causes. The declara- 
tions or admissions of the parties in court or out of court go for nothing. 
Every allegation is to be deemed as denied, whether i t  is denied or not, 
and nothing is to be allowed except what is found by the jury. Bat. Rev., 
oh. 37, see. 7. 

There are with us no such things as "divoroes made easy," "divorces 
without publicity," and the like, as are said to  reva ail elsewhere; but our 
policy always has been, and is now, to regard marriage as indissoluble, 
except for such grave causes as are named above, and to hedge in the 
trial with such precautions RS prevent collusion, surprise, or imposition. 

I f  the findings of the jury are to govern, we must see what those'find- 
ingp were : 

"1. Were the parties married on 22 January, 1874Z Yes. 
'(2. Was the marriage, so far as the plaintiff was concerned, procured 

by the fraud of the defendant? Yes. 
"3. Did the plaintiff separate himself from defendant immediately on 

discovering the f raud? Yes." 
No one will pretend that there is anything whatever in  the verdict to 

authorize a divorce under our statute. The marriage was procured by 
fraud. What f raud? Did she represent herself to be rich, when 
she was poor? Had she false teeth? Did she paint-or, what (306) 
else ? 

As a divorce cannot be granted upon such a verdict, i t  is not necessary 
and scarcely proper to look to the complaint to see what the verdict 
relates. We f h d  that the fraud complained of was that the defendant 
mas more than two months gone with child at the time of marriage, 
which fact she did not disclose. That fact may have been true and yet 
no fraud, for she may not have known i t  herself at  that early stage. 
And if she knew, as she must have known, that the fact might be so, yet 
she may have known also that he knew as much about i t  as she did, for 

227 
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he does riot deny that he was the father of it. I t  is true that he says he 
did not know that she mas pregnant until she confessed i t  some two 
months after marriage; yet that is quite consistent with his being the 
father of it, especially as she did not say that anybody else was, and still 
more esprcially as he does not say that anybody else was, and does not 
deny that he wau. 

I t  is also true that he says that immediately on discovering her condi- 
tion he sent her away and has -not cohabited with her since; yet that is 
consistent with his fear that the birth of his own child, earlier than the 
laws of nature modd allow within marriage, would disgrace him for 
having gotten i t  before. 

I t  is also true that he says she held herself out to be virtuous, and he 
thought her to bo so at the time of the marriage; yet that may be quite 
consistent with the fact that he hzew her to be so, in regard to all others 
except hiinsrlf, because he himself had seduced her and no one else had, 
and that he was enabled to do so only by a promise of marriage. 

Now, all this may be hard measure to the plaintiff, but he has courted 
i t  by seeking the dissolution of marriage with one who he says was an 
(( orphan girl," and wllom he or some one else ruined, and to turn her 

and her child, wrecks upon the world without the courage on his part to 
deny in express terms that he is the author of their ruin, and 

(307) without daring to charge any other fault than that, she did not 
disclose the fact that she was pregnant. 

The fact that the complaint and the issues present a case so suspicious 
and so insufficient can find no excuse in the unskillfulness of counsel, for 
they are able and experienced, and it is our duty to assume that the 
fault is with the plaintiff. But consider the case in the best light for the 
plaintiff: He  was a worthy man; married, as he supposed, a chaste 
woman, and found that he was deceived and had an impure woman with 
child by another. I s  that a cause for divorce under our law? As long 
ago as 1832, in Scroggins ?;. Scroggim, 14 N. C., 635, it was decided that 
i t  is not. Indeed, that mas a stronger case than this. There the wife 
was pregnant at  the time of the marriage and mas subsequently delivered 
of "a mulatto child." whereas both she and her husband were white. So 
that it mas certain that the husband mas not the father, and i t  was 
equally certain that a n e p n  was. The case was elaborately argued on 
both sides, and an elaborate opinion deli~~ered b i  Judge Rufjcin, the Court 
being then composed of those great names-Hende?*son, Ru,fin, and 
Baniel-and i t  was decided that a divorce could not be granted. I n  
delivering the opinion, Judge Rufin said: "The case now before us rests 
upon a matter existing at  the time of the marriage. And i t  must be 
admitted to be as strong a case as can well be if the petitioner acted 
properly, . . . The petitioner puts the case upon the ground of fraud. 
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. . . But the fraud here consists of the other party not having the 
qualities and character he supposed her to have. I t  would be dangerous 
to lay down a rule of that sort. I t  is impossible to say where it would 
stop. . . . Concealment is not a fraud in  such case. Disclosure is not 
looked for. . . . I know not how fa r  the principle contended for 
would extend. I f  i t  embrace a case of pregnancy, i t  will next 
claim that of incontinence; i t  will be said that the husband was (308) 
well acquainted with the female and never suspected her and has 
been deceived. . . . From uncleanliness it may descend to the minor 
faults of temper. . . . There is in  general no safe rule but this : That 
persons who marry agree to take each other as they are. . . . After 
the law has been settled upon this subject for ages, and when the Legis- 
lature has been unable to devise any alteration founded on a general 

' 

principle worthy of their adoption, it would be too much to expect a 
court to pretend to have more wisdom than the Legislature and our fore- 
fathers united, and strike out new theories. And we cannot but say that 
nothing could be more dangerous than to allow those who have agreed 
to take each other in terms for better, for worse, to be permitted to say 
that one of the parties is worse than expected." And the judge concludes 
by calling the attention of the Legislature to the matter, in order that if 
the, Court had erred, there might be such legislation as would prevent 
future error. And yet, although that has been nearly half a century, 
there lias been no legislation enlarging the powers of the Court, but in 
1871 they were actually restricted; for the act of 1827, under which 
Scroggins v. Scroggim was decided, did, after specifying impotency and 
adultery as causes for divorce, authorize the court to grant divorces 
when the "court should be satisfied of the justice of the application," 
which the court in that case thought might enlarge the of the 
court; but in  the present statute of 1871 there is no such provision. And, 
therefore, we suppose that the court is restricted to the causes sljecified- 
impotency and adultery. 

I t  is true that there have been always other grounds for declaring 
marriages void, but they do not fall properly under the head of divorce. 
They are such as idiocy, precontract, etc., in which cases there was no 
marriage at all. I t  was absolutely void for want of power to contract. 

I t  is also true that in some of our sister States the courts have 
undertaken to grant divorces in cases where there was fraud in  (309) 
procuring the marriage contract. That has been done in  the very 
respectable courts of Massachusetts, Kew Pork, and California. But  it 
is said that they have done so under statutes expressly authorizing it. 
And in New Jersey it has been done where there is no statute to author- 
ize i t  so far as weVare informed, but i t  is upon the broad ground of the 
power of a court of equity to relieve against fraud. Carriss v. Carriss, 
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24 N. J., 517. But it was by a divided Court. So that we have to choose 
whether we will stand by our own decision and our own legislation until 
our own Legislature shall declare a different policy, or whether we shall 
forsake the old landmarks and go abroad after novelties. 

At the same term when Scroggins  v. Scroggins  was decided, there was 
another case before the Court, where a man had married a woman who 
had lately had a child which she induced him to believe was his, but 
which he found to be a mulatto, and, of course, not his. The court below 
had dismissed the case, and the Supreme Court sent the case back to be 
tried, and in doing so J u d g e  Ruffin seems to have been somewhat in  con- 
flict with what he said in Scroggins  v. Scroggins .  We do not know what 
became of the case. I t  is B u r d e n  v. Burden ,  14 N.  C., 548. 

RODMAN, J., dissenting : The case is this : The plaintiff on 22 Janu- 
ary, 1874, married the defendant, having reason to believe, from the 
society in  which she moved, and actually believing at  the time of mar- 
riage, that she was a chaste and virtuous woman. Shortly after the 
marriage he discovered that she was pregnant, and immediately there- 
upon ceased to cohabit with her. I n  some months thereafter she was 
delivered of a child, from the date of whose birth i t  appeared that at the 

time of the marriage she was between two and three months gone 
(310) with child. The plaintiff asks to have the marriage declared null 

on the ground of-fraud. 
I say that at  the time of the marriage the plaintiff believed the defend- 

ant to be chaste and virtuous, because he swears in his complaint that he 
believed her to be virtuous, and chastity is included in that word when 
applied to a woman. I t  is universally admitted that although marriage 
is a uolitical and social institution. and creates a certain status of the 
parties, yet i t  is begun by a contract, which, like all other contracts, may 
be avoided for fraud. I t  is, however, a contract of such an important 
and peculiar character that many frauds and misrepresentations which 
would avoid other contracts will not avoid this.  here is a diversity of 
opinion as to the nature of the fraud which will avoid it. I f  either of 
the parties be incapable of contracting altogether, from imbecility of 
mind, or from duress, or from entering into that particular contract by 
reason of a previous existing marriage, or be incurably impotent, it i s  
agreed that the marriage may be avoided. I t  seems also to be agreed 
that mere want of chastity on the part of the woman before marriage, 
although she has concealed the fact from her husband, will not suffice, 
nor false representations of station or fortune. To have the effect of 
avoiding the marriage, the false and fraudulent representations must 
touch some matter essential to the contract. So much seems to be agreed 
on by all the authorities. There are differences of opinion as to whether 
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the concealment by the woman of the fact that she was then pregnant by 
another man is such a misrepresentation in esscntials as will justify a 
court in  annulling the marriage. The suppression of such a fact, which 
must necessarily be known to the woman, must be regarded as a misrep- 
resentation, especially where the husband is innocent of any intercourse 
with her before the marriage. No affirmation of chastity in words is  
possible under such circumstances. I f  the woman knows that the man 
courts her in  the belief of her purity, to receive his addrwses is 
to affirm that she is pure, as positively as the usages of decent (311) 
society permit. 

One object of marriage undoubtedly is the pleasure of association with 
a female. But the paramount object is the procreation of offspring from 
the bodies of the twain whom marriage makes one flesh for the perpetua- 
tion of the species, and especially for the continuation of the blood of 
the man and of his chosen bride, unadulterated by the blood of strangers 
to their union. Politics, which is reason considering man as a tempo- 
rary inhabitant of this earth, and religion, which is reason considering 
him as an heir of immortality, and tho instinct which, because the Cre- 
ator has implanted i t  in his creature, we call the law of God, all combine 
to consecrate marriage for this purpose. Unless we hold that in the con- . - 

tract of marriage each party does by the strongest implication represent 
that he is then competent for that pilrpose, and that such representation 
is in  respect to something essential to the contract, we degrade the mar- 
riage of men to the level of the transient loves of beasts. 

I t  is obvious that if a bride be at the time of marriage pregnant by a 
stranger, she is incompetent, at  least for the time being, to fulfill her 
part of the contract in  that sense which is its holiest and purest interpre- 
tatiou, as well as that in  which by the common sense of mankind i t  is 
generally understood. She brings into the family an unexpected guest, 
a child who by presumption of law is the child of her husband, although 
they both know i t  not to be, and who, if the marriage subsists, must be 
regarded as such, entitled from their presumed father to equal care with 
the after-born, and to inherit equally with them in his property. 

An eminent writer on this subject (Bishop, Mar. and Div.), in criti- 
cising the opinion of the Supreme Court of Massachusetts in Reynolds 
v. Re?/no7$s, 3 Allcn, 605, although he concurs in  the judgment, thinks 
that the Court gave too much wcight to the argument that the 
illegitimate would inherit, because he thinks the illegitimacy (312) 
might be proved upon a contest respecting the inheritance, as well 
as in an action to annul the marriage. Perhaps that might be so where 
the proof made legitimacy im-pos.;ible, as where the inother and husband 
were white and the child was a mulatto, as in the recent case of Warlick 
v .  White, 76 W. C., 175. But in such a case a strong presumption would 
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be made in favor of the legitimacy of the child, which in  general i t  would 
be impossible to overcome. Besides, the evil of disputed inheritance is 
almost as great as that of a false one. I cannot but think that such a 
fraud goes to the essence of the contract, and that on every principle of 
justice and good morals and public policy i t  should be declared null. The 
parties should not be forced into a lifelong cohabitation, begun in fraud 
on one side and mistake on the other, where the mutual love and respect, 
which heighten good and alleviate bad fortune among parties to more 
fortunate unions, do not exist, and from which nothing but lifelong 
strlfe and misery ean result. 1 am assured of the correctness of this 
opinion when I find i t  sustained by such eminently able and respectable 
courts as those of Massachusetts, in Reynolds v. Reynolds, supra; of 
California, in  R a k r  u. Baker, 13 Gal., 87-102; and of New Jersey, in 
Cnrriss v. C'arriss, 24 N. J. Eq., 516; and of several other States whose 
decisions were cited to us by Mr. Bailey. 

I n  Virginia and Maryland cases of antenuptial incontinence are pro- 
vided for by statute, and it is declared a ground for annulling the mar- 
riage. But the judgment of this Court in  this case, especially as inter- 
preted by the only authority on which i t  relies (Scroggins v. Scroggins, 
14 N. C., 535), has a sweep wider than i t  might be seen to have at  the 
first glance. I t  does not appear in  ihis case what was the color of the 
child which, begotten before marriage, made its. unwelcome appearance 
in the house of the plaintiff. I assume, as I am informed is the fact, 

that i t  is white. Certainly this will mitigate the fault of the 
(313) woman, and it' is probable, as is usual in such cases, that she was 

more sinned against than sinning, and in  fact guilty in  nothing 
but in deceiving the man whom she married. But the opinion of the 
Court does not rest in  any part uppn the color of the child. I t s  reason- 
ing covers just as well a case where the child was black. Such a differ- 
ence would be too trivial to furnish a distinction between two cases com- 
ing in other respects within the doctrine of the decision. And in  the case 
upon which i t  rests, and which, so far  as I know, is the only case to that 
effect ever decided, the child with which the woman was pregnant at  the 
marriage was black. I t  will not be unfair, therefore, to assume for the 
purpose m e d y  of discussing the principle of the present case (although 
the fact, I believe, is otherwise) that the child was black. The case of 
Scroggims v. Scroggim, decided in  December, 1831, was this: The plain- 
tiff (presumably a white man) married the defendant (presumably a 
white woman) on 18 December, 1828. On 1 May, 1829 (about four and 
a half months after the marriage), she was delivered of a mulatto child. 
H e  prayed for a divorce, and the court refused it. 

As I propose to discuss freely the opinion in this case, I take occasion 
to say in advance that i t  was decided in a notably brilliant period of our 
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judicial history. The bench of this Court was then filled by Ruflin, 
Henderson, and Daniel, each of whom was gifted with an intellect of 
unusual native vigor, which had been liberalized and expanded by a 
study 'of history and ~ h i l o s o p h ~  to a degree not very common among the 
profession, even in  this day of the diffusion of knowledge, and each of 
whom had the habit of independent thought, as is shown by the numer- 
ous separate and dissenting opinions found in  that and the succeeding 
volumes of our Reports. Notwithstanding this, they were not above 
error, and judging at this day with the advantage of lights which they 
did not have, I think, with all respect for them and for those who 
follow them at this day, that they did greatly err in that decision. (314) 
The question was then entirely novel. The judges complain that 
i t  is. I t  had never before been discussed in a philosophical, or legal, or 
i n  any but an ecclesiastical light. The able discussions in the cases in  
the ather States which I have cited are all of a later date. The learned 
counsel for the defendant contended that the question was governed by 
the ecclesiastical law. A few lines early in the opinion of Rufin, J., 
give the keynote of the decision: "There is no member of the Court who 
is not strongly impressed with the conviction that divorces ought in  no 
cases to be allowed but in that already mentioned (impotence) and near 
consanguinity." The decision is, therefore, upon the ecclesiastical and 
not upon the common law. I t  could not indeed escape the clear mind of 
Rufin that the principles of the common law were competent without 
aid from any ecclesiastical canons to solve every question arising out of 
fraud in the making of a contract. But he failed to grasp boldly the 
conception which afterwards produced such admirable fruit in the minds 
of the judges of Massachusetts and elsewhere. H e  says: "The petitioner 
puts the case on the ground of fraud. . . . But the fraud here consists 
in  the other party not having the qualities and character he supposed her 
to have. I t  would be dangerous to lay down a rule of that sort," etc. 
H e  failed to see that there was a broad distinction between fraud and 
misrepresentation in matters which the law considers not of the essence 
of the contract, such as temper, fortune, etc., and those which are. 

Upon what ground of reason does the right to a divorce for impotence 
stand, except that the false representation respecting it, which is implied 
by entering into the contract of marriage, is a fraud which goes to'the 
essence of the contract? The defect in the case before him came within 
the'same principle, but he allowed impotence to be a good ground because 
the ecclesiastics had said so; but not the defect in  question, be- 
cause they ha2 never had occasion to say so, and, of course, had (315) 
not said so. I have, I hope, sufficiently indicated the error in the 
opinion to make i t  plain to any one. Evidently the learned judge had no 
confidence in the conclusions which he drew from his slight attempt to 
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apply the common law to the case; for immediately afterwards he 
assumes, without any other ground than that the petitioner had not 
expressly denied any intercourse with the defendant before their mar- 
riage, which was nowhere charged against him, that such intercourse 
had existed, and makes an argument adverse to the petitioner on that 
assumption. That argument would have been entirely unnecessary if 
the previous one had been thought to be sufficient. That ground for 
refusing the divorce does not apply to this case, because here a previous 
illicit intercourse is denied. 

Whatever weight the opinion in  Scroggins' case might have had by 
itself is ~t least greatly impaired by the decision in  Barden v. Barden, 
immediately following in  the volume, but probably decided some weeks 
at  least after the case of Scroggim. That case was this: The plaintiff 
married the defendant, knowing that she had had a child then living, 
which, however, he believed to be his. After a while he discovered. that 
the child was a mulatto, and thereupon he separated from the defendant 
and applied for a divorce. The decision was that if the plaintiff was 
induced by the representations of the defendant to think that the child 
was white and was his, he was entitled to a divorce. Rq~fin, J., again 
delivers the opinion, and he says i t  is the opinion of his brethren in  
which he does not refuse to acquiesce. I infer from this that the other 
judges had merely acquiesced in his opinion in Sc~oggins' case. He says 
further that the decision is a concession to the "virtuous prejudices" of 
the people, from which I infer that the Court had heard that the com- 

mon sense of the people rejected the former opinion, and like 
(316) sensible men they admitted the supremacy of common sense and 

abandoned the opinion. 
I t  is said that hard cases are apt to make bad law. If  by a hard case 

one is meant in  which the application of some technical rule of law, or 
an  adhercnce to some obsolete precedent produces a decision manifestly 
opposed to justice and common sense, I think i t  may more properly be 
said that i t  is the bad law which makes the hard case. The positive lan- 
guage of a statute may perhaps sometimes compel a judge to decide con- 
trary to justice. But it is impossible that the common law, whose 
foundation is reason, can in  any case be opposed to justice, good morals, 
or I?;blic policy. Can a harder case than that of Scroggins (leaving out 
his supposed antenuptial incontiizency) be conceived of?  I t  cannot be 
heightened by any effort of the imagination. A mulatto has a right to 
sit at  his board and innocently claim his paternal caresses. If ,  unfor- 
tunately, he has children born to him, they are not pure of his race. 
The blood of tho woman, as physiologists tell us, has been tainted by 
mingling with that of her first child, and she is incapable -of bearing 
children that will not show some mixture of African blood in  appearance 
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or character. I t  is well known that a mare which has once borne a mule 
is incapable ever after of bearing a pure-blooded horse. The man has 
lost the common right lawfully to continue his pure race. The same law 
which, as interpreted by the courts, compels cohabitation with the woman 
and association around his hearth by himself and his children with her 
mulatto child, says that the mulatto and his white brothers shall not 
attend the same school. And a law not written, but which no canon of 
an ecclesiastical council, nor any civil rights act of Congress, nor any 
decision of a court can control, says they shall not associate in  the same 
social circle. 

I cannot conceive how any one can think that such a fraud does not 
touch the essentials of the marriage contract. I cannot believe 
that the common law, whose boast i t  is to furnish a remedy for (317) 
every wrong, has.no remedy for a wrong such as this. 

I think the marriage should be declared null. 
PER CURIAM. Affirmed. 

Cited: Steel v. Steel, 104 N. C., 635. 

ADRIAN & VOLLERS v. R. T. SCAKLIN. 

Arrest and Rail-Irnp~isorwnent of Principal-Exorzeratiolz of Bail ,  

Bail, in a civil action, is not exonerated by the fact that the principal is im- 
prisoned for a crime, when the term of imprisonment has expired before 
judgment against the bail. 

ARREST AND BAIL, tried at Spring Term, 1877, of CUMBERLAND, before 
McKoy,  J .  

Proceedings in arrest and bail were instituted by the plaintiffs against 
one John D. Jackson, who was arrested and subsequently-on 16 April, 
1870-discharged from arrest upon an undertaking signed by the defend- 
ant in this nction. On 10 February, 1871, and before final judgment was 
had against this defendant upon said undertaking, Jackson was con- 
victed of larceny in  Harnett Superior Court and sentenced to imprison- 
ment in the county jail for one year. On 20 November, 1871, judgment 
was rendered in Cumberland in  the action by Adrian & Vollers against 
Jackson for $348.87. On 13 February, 1872, execution issued against 
the property of the defendant, and the return thereon was, "Nothing to 
be found." On 29 October, 1872, execution issued again& the person of 
the defendant and returned "Not to be found," nor has Jackson rendered 

235 
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(318) himself amenable thereto. On 25 April, 1873, this action was 
brought against the defendant Scanlin, the obligor in the under- 

taking. 
Upon the trial the defendant requested the court to instruct the jury 

that the plaintiffs could not recover, because the bail had been exoner- 
ated by the arrest and imprisonment of the principal (Jackson) before 
final judgment against the bail. His Honor declined to give the instruc- 
tion, and the defendant excepted. The jury rendered a verdict for plain- 
tiffs. Judgment. Appeal by defendant. 

John W .  Binsdale for plaintifis. 
MacRae & Bradford and Gz~thrie & C m r  for defendant. 

READE, J. The question is whether bail in a civil action is exonerated 
by the fact that the principal is indicted, convicted, and imprisoned for 
a crime subsequent to the date of the bail's undertaking, without regard 
to the fact that the term of imprisonment had expired before judgment 
in the civil action against the bail. 

Formerly, when the sheriff returned upon a sci. fa. in a civil case that 
the principal was in prison by virtue of any process, civil or criminal, 
and the principal was then actually in prison, this should, if then pleaded 
by the bail, be deemed a surrender of the principal and a discharge of 
the bail. Rev. Code, ch. I!, sec. 7. Our present statute is substantially 
the same, and must have the same construction. I t  provides that "the 
bail may be exonerated either by the death of the defendant or his im- 
prisonment in a State prison, or by his legal discharge from his obliga- 
tion to render himself amenable to the process, or by his surrender to the 
sheriff of the county where he was arrested in execution thereof, at any 

time before final jud,pent against the bail." C. C. P., sec. 161. 
(319) . The defendant insists that the imprisonment of the principal 

had precisely the same efiect as his death would have had. We 
do not think so. The statute does not mean that the bail shall be exoner- 
ated merely because the principal shall have been put in the prison, but 
if he shall be in prison at the time when the bail may be called to sur- 
render him. 

PER CURIAM. No error. 

Cited: Sedberry v. Carver, post, 319. 
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BOND E. SEDBERRY, RECEIVER OF JAMES HARRIS, v. ALEXANDER R. 
CARVER. 

Arrest and Bail-Imprisonment of Defendant-Exoneration of 
Bail-State Prison. 

1. Where the imprisor?ment of a defendant under C. C. P., see. 161, expired 
before judgment was obtained, either against the principal in the orgi- 
nal action or against the bail upon his undertaking: Held, that such 
imprsonment does not exonerate the bail. 

I 2. The term "State prison" as used in the statute applies to eitiner tine peni- 
tentiary or the county jail. 

ARREST AND BAIL, tried at  Spring Term, 1877, of CUMBERLAND, before 
HcI<oy, J .  

The case is fully stated by illy. Justice Bynurn in delivering the 
opinion of this Court. Judgment for plaintiff. Appeal by defendant. 

J .  W .  AinsdaZe and C. m7. Broadfoot for plaintif. (320). 
J.  C. MacRae and B. Puller for defendant. 

RYXUM, J. James Harris instituted a civil action in Cumberland 
County against John D. Jackson and procured an order of arrest against 
him. On 23 March, 1870, the defendant Carver became the bail of 
Jackson by executing the undertaking on bail as required by C. C. P., 
see. 157. On 10 February, 1871, the said Jackson was by the Superior 
Court of Harnett County on a criminal prosecution tried and sentenced 
to imprisonment for one year, and was in execution of the sentence at  
that time committed to the county jail of that county. -4t Spring Term, 
1872. final judgment in the ciril action 1%-as rendered against Jackson by 

. the Superior Court of Cumberland, execution was issued against the 
property of the defendant and was duly returned, "Nothing to be found." 

On 5 April, 1873, execution mas issued against the body of the defend- 
ant Jackson, and returned indorsed, T o t  to be found." On 30 October, 
1873, this action against the defendant (as the bail of Jackson) was com- 
menced, and i t  was tried at  Spring Term, 1877. Jackson has neither 
surrendered himself nor been surrendered by his bail in discharge of the 
bail. I t  is contended by the defendant that he mas exonerated as bail by 
the imprisonment of Jackson in a State prison by virtue of the pro- 
visions of C. C. P., see. 161. That section is in these words: "The bail 
may be exonerated either'by the death of the defendant or his 
imprisonment in a State prison, or by his legal discharge from (321) 
the obligations to render himself amenable to  the procesq, or hy 
his surrender to the sheriff of the county where he mas arrested in  execu- 
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tion thereof, at  any time before final judgment against the bail." By 
C. C. P., sec. 159, for the purpose of surrendering the defendant, the bail 
is empowered, at any time before he is finally charged, to arrest him or 
empower any other suitable person to arrest the defendant anywhere. 

I t  will be observed that the time of Jackson's imprisonment expired 
before judgment was obtained against him i n  the action, and two years 
before the execution was issued against his person, and a still longer time , 
before this action against the bail was instituted. The escape of the 
defendant from prison within a month after his committal is not mate- 
rial;  but the evidence of the bail himself, if we consider it, establishes 
the fact that he saw Jackson at large a month after he was committed to 
prison, when he had the legal right to arrest and surrender him, and that 
he made no effort to do so. 

The case turns upon the construction of C. C. P., sec. 161, as applied 
to the facts of this case. 

There is no substantial reason for making a distinction between county 
jails and the penitentiary, where the term of imprisonment may be the 
same in both sorts of prisons. The term "State prison," as used in the 
statute, may equally apply, and was probably intended to apply, to either 
the penitentiary or the county jail. 

At the time final judgment was had against the defendant Jackson, 
when he should have surrender himself in  discharge of his bail, he was 
out of prison and a t  large; when execution was issued against his person 
he was a t  large, and when this action commenced to charge the bail he 
was still at  large, and, so fa r  as appears, he is at  large yet and in  the 

State. The imprisonment of the principal which will exonerate 
(322) the bail is not such a one as had expired before judgment had 

been rendered against him. The condition of the bail bond in 
our case is, "that if the defendant is discharged from arrest, he shall a t  
all times render himself amenable to the process of the court during the 
pendency of this action, and to such as may be issued to enforce the 
jndgment therein." What constitutes a breach of this undertaking? 
Certainly there is no breach until the plaintiff first seeks the body of the 
defendant for the satisfaction of his judgment. When execution was 
issued against the person of Jackson, i t  was, and not before, the duty of 
the defendant to surrender himself, or of the bail to surrender him to this 
demand by legal process. When that execution issued, Jackson was out 
of prison and at large, and in legal contemplation was in the custody of 
his bail. The failure to surrender him then was a breach of the under- 
taking of the bail. This breach was a continuous one until the bail had 
been charged by a final judsment against him on the undertaking. From 
the issuing of the execution against the body until final judgment against 
the bail, there was a contiiluous demand for the body of the principal, 
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and an increasing duty upon the bail at any and all times during that 
period to surrender his principal in his own discharge. 

The reason why the imprisonment of the principal under judicial sen- 
tence discharges the bail is that i t  renders a surrender impossible; and 
being the act of the law, it excuses the failurc. The bail will be dis- 
charged only where thc performance of the condition is made impossible 
by the act of God, the act of the obligee, or the act of the law. Whcre 
the principal dies before the day of the performance is a case of the first 
class; where the court before which the principal is bound to appear is 
abolished without qualification, or where the bail is released by the 
plaintiff, are cases of the second class; whcrc the principal is con- 
fined in prison by judicial scntencc during the period when his (323) 
sur rend~r  is demandable belongs to the third class. Tcuylor v. 
Taylor, 16 Wall, 366; People v. Bartlelt, 3 Hill, 571; Go. Litt., 206; 
Bacon's Abr., title Conditions. No act of the law in our case rendered 
the surrender of the principal impossible, for he was not in prison, and 
the failure to surrender him was, in  the view of the law, the result of 
the negligence or connivance of thc surety. 

I n  Ins. Co. v. Moaoatt, 6 Cowan, 599, the defendant having put in 
special bail, was afterwards convicted of a conspiracy and sentenced to 
the penitentiary for two years. I t  was moved that an exoneretur be 
entered on the bail piece. But the Court denied the motion, saying: 
"We have not relieved special bail in this way by reason of the principal 
being in prison, unless for l z j ~  or for a long term of ynars i n  another 
19tnfe. A temporary imprisonment for any cause might as well be urged 
as the ground now taken. Bail take the risk of such an cvcnt. Time, 
perhaps, may be given to snrrendcr where he is pressed with a suit, but 
to grant an exoneretur at once for every imprisonment would render the 
security worthless." 18 Johns., 35. A similar view of the law his bcon 
taken by this Court in the case of Granberr?y 11. Poo7, 34 N. C., 155. 

So that, from authority, the mischiefs in view, and the reason of the 
thing, wc may safely conclude (1) that the statute, C. C. P., sec. 361, has 
no application to imprisonmcnt of any duration whatever under civil 
process, for as was said in Qranbvry v .  Pool, the bail may pay the debt 
and surrender his principal; (2) i t  has no application where the term 
of imprisonment under criminal process has expired before final judg- 
ment against the bail, for in such case the principal can be drlivered, 
and (3) i t  would seem that no tcmporary imprisonment within, the State 
will exonerate the bail, for in such case tho court may, upon the motion 
of the plaintiff or bail, order the principal to be retained a prisoner 
until the debt is paid; and the service of the order on the jailer shall 
authorize him to detain the debtor; and this shall be deemed a sur- 
render of the principal in discharge of the bail. (324) 
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To hold that any term of imprisonment merely temporary shall dis- 
charge the bail would be to encourage fraud and collusion between the 
bail and his principal, as well as the comn~ission of crime. Imprison- 
mellt for life within the State jurisdiction would, we presume, be within 
the statute and exonerate the bail; because there, there could be no sur- 
render, or act equivalent thereto, as in case of an iniprisonmnt for years 
or a less time. So an imprisonment without the jurisdiction of our 
courts-as in a foreign State, by a judicial sentence of the y u r t s  of'that 
State, for a tern1 less than for life, but existing at  the time the bail is 
sought to  be charged, and up to final judgment against him-would also 
fall within the provisions of the statute. By such imprisonment without 
the State the hail would lose the power to surrender, or to have the pris- 
oner charged after the expiration of his sentence, as he might do in this 
State. 

But is unnecessary to decide, and we do not decide, any question 
except that presented by our case, and that is, whether the statute, 
O. C. P., see. 161, applies to the exoneration of bail when the term of 
imprisonment has expired before judgment has been obtained, either 
against the principal in  the original cause of action or against the bail 
upon his undertaking. Such an imprisonment will not exonerate the 
bail. See Adrian v. Scanlin, ante, 317. 

PER CURIAN. Affirmed. 

C i t d :  Patton v. Gash, 99 N .  C., 285. 

Arrest and Bail-Xuficiency of Afidavit-Practice. 

In  an action for arrest and bail, the plaintiff alleged in substance that the 
defendant had sold him a certain patent right, representing the same to 
be genuine and no infringement upon any prior patent, which repre- 
sentations mere false and  intended to deceive plaintiff; that  he had 
been damaged the amount of the purchase money paid to defendant, and 
that defendant was a nonresident: Held, that the order of arrest was 
properly issued. 

MOTION to vacate an order of arrest, heard at  chambers on 3 April, 
1817, before Rerr, J. 

The plaintiff instituted an sction against the defendant in  the S u p e  
rior Court of FORSYTH, demanding payment of $1,100, and at  the same 
time filed the following affidavit in support of an allegation in  his com- 



N. C.] JUNE TERM, 1877. 

plaint: "That in April or May, 1876, the defendant sold to plaintiff a 
certain patent, known as 'Donaldson's Inhaler,' for which this affiant 
paid from time to time the sum of about $1,100; that this affiant made 
the purchase upon the representations of defendant that the said patent 
was genuine and no infringement on any patent heretofore obtained, 
which representations caused the plaintiff to make the purchase; that said 
representations were false, and, as this affiant is informed and believes, 
were knowingly false at the time they were made, and intend to de- 
frand plaintiff and induce him to buy; that by reason of said patent being 
an infringement on a patent previously granted, i t  was worthless to the 
plaintiff, he not being allowed to deal in  the same without subjecting 
himself to an action for damages by the prior patentee; that by reason 
of said false and fradulent representations the plaintiff has been 
damaged to the amount of $1,000; and that the defendant is not a (326) 
resident of this State, but claims to be a citizen of Baltimore." 

Upon this affidavit the clerk of the Superior Court of Forsyth County 
ordered the arrest of the defendant, who insisted at the hearing of this 
motion (1)  that the controversy was on arising under the patent laws 
of the United States, and as such the State courts had no jurisdiction; 
(2)  that he was acting as agent of his father and sold said "Inhaler" as 
an improved instrument and not as an original invention, and that plain- 
tiff bought with a knowledge of this fact, and (3) that no fraud was 
practiced on plaintiff, and that there was no evidence of an infringement 
on any other patent. His Honor after argument refused the motion, and 
the defendant appealed. 

Watson & Glenn for plaintiff. 
,J. C. Buzton, J .  M .  Clement, and J .  M.  McCorkle for defendant. 

PEARSON, C. J. Upon reading the affidavits filed with the complaint, 
We are satisfied that there was probable cause to support the allegation 
that the contract was obtained by means of false and fradulent repre- 
sentations. We concur with his Honor in the conclusion that the motion 
to vacate the order of arrest ought not to be granted. 

PER CURIAM. Affirmed. 
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(327) 
E L L E N  E. MOORE v. J O H N  C. MULLEN. 

Arresf a~zd Bail--Adion for Rwnch of Promise to  Atarry-Fraud. 

1. The provisions of the Code of Civil Procedure (sec. 1 4 9 , 2 ) ,  authorizing 
the arrest of the defendant "in an action on a promise to marry," vio- 
late the Constitution (Art. I, sec. 16), and are void. 

2. The breach of a promise to marry is.not "a case of fraud." 

ACTIOK to recoyer daniagcs for breach of promise to marry, tried at  
Spring Term, 1877, of HALIFAX, before Buzton, J. 

At the time this action n7as instituted, 2nd upon the affidavit and 
undertaking of the plaintiff, the defendant was arrested and held to bail 
under the provisions of Bat. Rev., ch. 17, sec. 149 (2).  On 23 October, 
1876, the bail surrendered the defendant to the sheriff and applied for 
their exoneration, which way granted; and thereupon the defendant filed 
his petition before the clerk of said court, asking that he be discharged 
under the insolvent debtors' act. Bat. Re~r., ch. 60, see. 10. The clerk 
granted the petition of the defendant, and the plaintiff appealed to the 
judge of the Superior Court, who affirmed the decision of the clerk. 
From this ruling the plaintiff appealed. 

Thomas AT. Hill al~d R. B. P~ebles for plainkif. 
Mullen Le. Moo~*e and Walter Clark for defendant. 

PEAR SO^, C. J. "There shall be no imprisonment for debt, except in 
cases of fraud." Const., -4r+,. I, see. 16. 

"The defendant may be arrested as hereafter prescribed in the follow- 
ing cases," anlong others, "in an action on a promise to marry." C. C. 

P., Title IX, ch. I. see. 149 (2).  
(323) We are of opinion that this enactment violates the Constitution 

and is  void. I t  seems to us that a breach of a promise to marry 
Is no more a "case of fraud" than a breach of any other promise; for 
instance, than a breach of a promise to build a house, or to lease land, or 
to employ one as a school-teacher, and the like. So the Constitution can- 
not be made to include a breach of a promise to marry without extending 
i t  to n breach of any contract whatever, and i t  is clear that the words 
"except in  case of fraud" are evidently used in a very restricted sense, 
such as fraud in procuring a contract to be made, or fraud in  attempting 
to evade performance-as by concealing property, or by attempting to 
run i t  out of the State, or by making a fraudulent disposition of it. How 
fa r  some of the other enactments under the subsections of section 149 may 
not be liable to the same objection we are not called upon to say. I n  
Mc-Vcely v. Haynes, 76 N.  C., 122, Xr. Justice Bymcm, in using the 
words "in a civil action the defendant cannot be arrested unless he has 

242 
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been guilty of a fraud in  contracting the debt, C. C. P., sec. 149 (4)," re- 
stricts his meaning to the case then in hand by italicizing the word "he"; 
otherwise i t  might bc negatively an authority for excluding the other 
subsections. But we know the purpose was to confine i t  to the case before 
tho Court, as we do in this case, so as to let the other subsections stand 
on tlrcir own construction, except so fa r  as these two cases may furnish 

. . 
analogies. 

I n  consultation on the case of McNeeZy v. Haynes ,  supra, although i t  
was not citcd, we considrrcd the case of. . . . . . . . . . . . . . (New Jersey), in  
which i t  is held that under the Constitution of New Jersey (which has 
the same provision as ours, and the like statute including a promise to 
marry), the statute was in  conformity to the Constitution. But in that 
case the whole stress is put on the fact that the defendant had by means 
of the promise 1.0 marry seduced the plaintiff, and was attempting to 
abandon her by fleeing from the State. I n  our casc there are no 
such additional circunlstances; the complaint sets out a promise(329) 
to mmry;  the answer attempts to excuse the defendant by the 
allegation that after the engagement, on second thought, he  was satisfied 
hc was not in  condition to take upon himself the duty of supporting a 
family. Oars, therefore, is a case of the breach of a promise to marry, 
and nothing more. Whether in a case attended by seduction and an 
attempt to flee the State we would feel at  liberty to follow the New Jer- 
sey case is a matter about which we express no opinion, except to say 
such base conduct was well calculated to excite sympathy and induce the 
jndges to bring the case within the meaning of the Constitution, if they 
were ablc to convinco t h e m ~ ~ l v e s  that such was the true construction, for 
all would feel that such ought to be, if i t  is not, the law. 

I t  is unnecessary to put a construction on Bat. Rev., ch. 60, sec. 10; 
that r ~ l a i e s  to the discharge of duties under the insolvent acts. We hold 

L 

that the defendant was not liable to arrest in  the first instance, and the 
order was improvidently granted. 

PER CURIAM. Affirmed. 

Citcd: Xinney v. Laughmow, 07 N.  C., 3 2 8 ;  Hood v. Sudderth, 111 
N. C., 221, 223. 
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(330) 
JAMES M. TUCKER v. J. H. DAVIS. 

Order of Arrest-Damages-Judge's Charge. 

1. Malice alone will not support an action fo r  the abuse of legal process of 
arrest. There must also be a want of probable cause in suing it out. 

2. Where in an action for damages against a defendant for  suing out an 
order of arrest maliciously the court charged the jury that they might 
award vindictive damages: Held, to be error. 

3. An order of arrest granted by a court having jurisdiction is not void. I t  
may be erroneous if issued upon an insuffcient affidavit. 

APTION for damages, tried at Spring Tcrm, 1877, of MONTGOMERY, 
before McEoy, J. 

The case is sufficiently stated by Mr.  ,Justice Bodman in delivering 
the opinion of this Court. 

Under thc instruction of his Eonor in the court below, the jury ren- 
dercd a verdict for plaintiff. Judgment. Appeal by defendant. 

J o h n  W .  Himdale  and X. J .  Pemb~rton ,  for $aintiff 
Neil  MeKay  for defendant. 

RODMAN, J. The complaint is that the defendant wrongfully sued out 
an order for the arrest of the plaintiff, who was arrested upon it. 

There is no controversy as to the facts. On 18 November, 1874, the 
prcsent defendant, Davis, issued a summons against Tucker, returnable 
to the Superior Court of Montgomery. On 1 February, 1875 (which 
was before the return day, find before any complaint was filed), Davis 
made an affidavit beiorc the clerk of the Superior Court, stating: 

1. That a sufficient cause of action exists in  his favor against the de- 
fendant Tucker, the grounds of which are these : That some time 

(331) in  the month of September last the said Tucker, came to my house 
and said to me, "You are a damned thief." "You are a danined 

liar." "You are too clamncd mean, or you would have been in  hell long 
ago." 

2. That the plaintiff had issued a summons, ctc. Upon this the clerk 
issued an order for the arrest of Tucker, and under it he was arrested. 

Afterwards Davis filed a complaint in his action against Tucker, prop- 
erly stating a cause of action for words spoken, and Davis afterwards 
recovered judgment in his said action. 

Upon this state of facts the judge charged the jury, in substancc, that 
the affidavit was insufficicnt to warrant the order of arrest, because it 
did not allege a sufficient cause of action, tbe words set forth not being 
actionable per se;  that the plaintiff was entitled to recover nominal dani- 
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ages, and if the jury were satisfied from the evidence that the defendant 
sued out the order of arrest for the purpose of extorting money from the 
plaintiff, he was entitled to recover vindictive damages. The judy found 
a verdict for plaintiff, assessing his damages at $150. There was judg- 
ment accordingly, and defendant appealed. 

1. The latter part of the judge's charge, in which he says that if the 
jury were satisfied from the evidence that the defendant sued out the 
order of arrest for the purpose of extorting money they might give vin- 
dictive damages, we consider erroneous. We understand the judge as 
saying that if the defendant sued out the warrant maliciously, and did 
not state in his affidavit a lawful ground for the arrest, or a sufficient 
cause of action, the plaintiff was entitled to vindictive damages, notwith- 
standing the defendant i n  fact had a lawful ground for the arrest, and a 
sufficient cause of action against the  lai in tiff. 

This instruction is objecvtjonable i i  several respects. I t  submits to the 
jury the question whether the defendant acted maliciously, when there 
is no allegation to that effect in the complaint, and no evidence 
that he did. And it  saw that malice alone would entitle the (332) . , 
plaintiff to vindictive damages, notwithstanding the defendant 
had a legal right to arrest the plaintiff, as i t  appeared by the judgment 
In the case that he had. Malice alone will not support an action for the 
abuse of legal process of arrest. There must also be a want of probable 
cause for suing it  out. This is elementary doctrine. 

2. We think'the first part of the judge's charge is also erroneous. 
A plaintiff conceiving that he has a right to an order of arrest, applies 

to the clerk or to the judge for i t  upon an affidavit. The officer applied 
to is the judge in whose jurisdiction it is to decide whether the affidavit 
is sufficient, and whether to issue it or not. I f  he decides erroneously, 
and issues it  upon an affidavit not in law sufficient, the order, being 
within his jurisdiction, is not void; it may be vacated, but while i t  re- 
mains in force it  protects all persons who bona fide act under it. The 
complaint is that the defendant "wrongfully" procured an order of 
arrest. That can only mean that he illegally procured the order. But 
the order. although it  may have been erroneous (as to which we say 
nothing), was certainly legal as having been issued by a judge having 
jurisdiction to issue it, and it  does not appear ever to have been vacated. 
These doctrines are also elementary. 

PER CURIAM. Judgment reversed and action dismissed. 

Cited:  B y n n  21. Stewart, 123 N. C., 98. . 
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(233) 
RICHARD C. WIXDLEY v. THOMAS 13. BRADWAY AND SARAH A. 

PETITT. 

-4 ttachment--A$idavit-Su$icie/acy of. 

An affidavit upon which a warrant of attachment is  based must be in writing, 
and must show that the defendant is  "a nonresident and has property i n  
this State." 

MOTION to vacate an order of attachment, heard at chambers on 21  
December, 1876, before Moore, J .  

The only point decided in  this Court is as to the sufficiency of the 
affidavit upon which the proceeding was based. 

The motion was disallowed by the court below, and the defendants 
appealed. 

George .H. Brown, Jr., and John A. Moorc for plainti$. 
Busbee & Busbee for defendants. 

READE, J.  Spiers v. Habtead,  71 N.  C., 209, is decisive of this case. 
T O  support an attachment against the property of the defendant i t  should 
appear by affidavit, not only that the defendant is not a resident of this 
State, but that he has property within the State. C. C. P., sec. 83. 

In this case the affidavit states only the nonresidence of the defendants, 
and does not state that they have property within the State. 

I t  is true that the order of publipation and the warrant of attachment 
both recite that the affidavit does aver that the defendants have property 
in the State; but then there is the affidavit to speak for itself, and it is  

for the court to see that it avers no such thing. 
( 3 3 4 )  Again, the plaintiff says that there might have been an unwrit- 

ten  affidavit which warranted the aforesaid recitals. I f  that were 
so, still an unwritten affidavit would not support the attachment; or 
rather i t  is more proper to say that there is no such thing as an unwritten 
affidavit. An aEdavit is a "sworn statement in  writing." Bouvier and 
Webster'~ dictionaries. Therefore, the affidavit in  the record is our 
guide, and that is insufficient. 

The motion to vacate the attachment ought to have been allowed. 
PEE CTJRIAM. Reversed. 

Cited:  Bacon v. Jo7znson, 110 N. C., 117. 
Overruled: Parks v. Adams, 113 N.  C., 476; Foushee v. Owens, 122 

N. C., 363. 
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LARKIN RAY v. JOHN HORTON. 

Claim and Delivery-Action A4gainst Sheriff-Col1ectio.i~ of Taxes. 

1.  A sheriff is liable in an action for claim and delivery for property seized 
by him for taxes after the expiration of the time limited by law for their 
collection. 

2. Wherf: the defendant was authorized (chapter 45, Laws 1874-75) to'col- 
lect taxes in arrear for certain years, "with all the powers which be- 
longed to him as sheriff," having been theretofore (chapter 150, Laws 
1873-74) allowed until 1 July, 1874, to make his final settlement with 
the county treasurer: Held,  that he accepted the indulgence under such 
rules and regulations as were prescribed by law for the regular collection 
of taxes, and was entitled, under Laws 1873-74, ch. 133, sec. 44, to only one 
year from the date prescribed far settlement to finish his collections. 

CLAIM AND DELIVERY, tried at  Fall  Term, 1876, of WATAUGA, before 
Buxto.i~, J .  

The plaintiff instituted this action for delivery of a yoke of oxen which 
had been seized by the defendant, as sheriff of said county, to 
satisfy an execution for taxes alleged to be due by the plaintiff. (335) 
The defcndant proceeded under an act of Assembly authorizing 
him to collect taxes in arrear, and upon the case agreed his Honor gave 
judgment in  favor of the defendant, and the plaintiff appealed. 

Hill  & Neal and R. P. Armfield for plaintiff. 
.No counsel for defendant. 

FAIRCLOTH, J. From the case agreed it appears that the defendant 
was sheriff of Watauga County for the years of 1870-1-2-3, and failed 
to collect all the taxes for those years. 

By Laws 1874-75, ch. 45, ratified 10 December, 1874, he was author- 
ized and allowed to collect all taxes in  arrear and still duc for those 
years, with all the powers which belonged to him as sheriff for said years. 
I n  this act there is no limitation as to time. By an act ratified on the 
same day (chapter 47) all sheriffs, collectors, etc., are authorized to col- 
lect arrears of taxes for the years 1872-3-4 under such rules as are now 
(then) prescribed by law for the regular collection of taxes, with a lim- 
itation (section 4) on this power to 31 December, 1875. 

By the machinery Act of 1873-74 (ch. 133, see. 35) sheriffs and other 
accounting officers are required to settle and pay their public tax account 
on or before the first Monday in Decembcr in each year; and by section 
44 they shall have one year, and no longer, from the day prescribed for 
settlement and payment to finish the collection of all taxes; and similar 
provisions are in  the Machinery Act of 1874-'75, ch. 184. 
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By an act (1873-'74, ch. 150) the defendant was allowed until 1 July, 
1874, to make his final settlement with the county treasurer. 

On 29 July, 1876, the defendant seized the plaintiff's property for said 
taxes under said act of 1874-75, ch. 45, and the plaintiff insists 

(336) that defendant's authority to do so had ceascd, but the defendant 
says he is not l i rni t~d in  time by the act first above mentioned. 

We have citcd these several acts to show that the Legislature intends 
a certain day in all instances for settlerncnt of taxes by sheriffs and tax 
collectors, and a certain time within which they may be collected from 
the citizens, and we think any other course in  these two respects would 
be very bad policy. 

The defendant by neglecting to collect the taxes at the time they were 
due lost his right to do so, although he was bound to make his settlement, 
and by said act his right is restored as a favor, and it docs not look well 
for him to claim morcx privilege now than he had before he was guilty 
of negligcnce. I t  is true, the plaintiff should pay his taxes, but we think 
i t  would be dangerous for the Legislature to extend this privilege indefi- 
nitely to tax collectors. 

When the defendant accepted the indulgence in the act of 1874-75, 
. cb. 45, "with all the powers which belonged to him as sheriff," we think 

he accepted it "under such rules and r~gulations as were prescribed by 
law for the regular collection of taxcs," as was declared in chapter 47 
above, and passed on the same day ; and one of these regulations was that 
he should have one year, and no longer, from the day prescribed for set- 
tlement to finish his collections (ch. 133, sec. 44), and his day for settle- 
ment had long since passed; but we find that the Legislature had ex- 
tended his day of scttlenwnt to 1 July, 1874. Laws 1873-74, ch. 150. 

According to this view, his authority ceased 1 July, 1875; and under 
this act (chapter 45) it ceased 19 December, 1875; and if we look to the 
simultancous act (chapter 47) for guidance, it ceased 31 December, 1875. 

We therefore think the dcfei~darit was guilty of a trespass on said 
property. 

(337) Let judgment be entered here for the plaintiff for the amount 
agreed and for costs. 

PER CURIA 144. Judgment accordingly. 
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THOMAS JONES, EXECUTOR, v. T. N. WARD. 

C l a i m  and Delivery-A ct ion Against  Officer. 

An action for claim and delivery of personal property can be maintained by 
the owner against an officer taking the same under an execution against 
a third person. 

G L A I ~ ~  AND DELIVERY, tried at Spring Term, 1877, of MARTIN, before 
E u r e ,  J .  

The defendant was e constable, and as such had in his hands for col- 
lection an execution for $200 issued upon a judgment rendered by a jus- 
tice of the peace. He  levied upon certain bales of cotton on the premises 
and in the possession of the judgment debtor, Thomas W. Jones, the tes- 
tator of  lai in tiff, by whom this action mas instituted. Upon giving the 
required bond, and the defendant failing to give a counter-bond, the 
cotton mas taken from the possession of the defendant and delivered to 
plaintiff's testator. 

The jury found that the cotton mas the property of said testator, and 
thereupon the d?fendant7s counsrl moved, &n obtante veredicto, for 
judgment against the plaintiff for costs, upon the ground that this action 
could not be maintained against the defendant. His Honor refused the 
motion and gave judgment against the defendant for costs. Appeal by 
defendant. 

M u l l e n  & Moore for p l a i d i f .  (338) 
J a m e s  E. Moore and Gi l l iam 42 P r u d e n  for defendant .  

PEARSON, C. J. I n  J a r l r ~ a n  v. W a r d ,  67 N .  C., 32, a construction is 
put on C. C. P., secs. 177 ct seq., ch. 2,  title IX, in  respect to "the affi- 
davit and undertaking." This case calls for a construction in respect to 
the cases that come within its operation. 

The words of the statute are as broad as can well be imagined, and 
include every case, with four specified exceptions, where the plaintiff 
makes an affidavit that he is entitled to the possession of certain personal 
property, and that i t  is wrongfully detained by the defendant, and gives 
the "underta1:ing." 

I t  is argued by the counsel of defendant that the instance of a levy on 
property by a constable or sheriff under an execution must be made an 
exception by implication, upon the ground that, notwithstanding the 
broad words LIS~O, the lawmakers cannot be supposed to have meant to 
include cases where property is taken under a writ of fieri facias,  and 
is considered to be "in custodia Zogis." H e  puts himself on the decision 
and reasoning in M c L ~ o d  v. Oates, 30 K. C., 387. I t  is there held that 
the act of 1828 (Rev. Stat., ch. 101) does not applp to the case of an 

249 
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officer who takes a slave under a f i .  fa. The decision is put mainly on the 
ground that the defendant is made to pay "double damages," which the 
Court thinks to be so unreasonable in reference to an officer who levies 
an execution as to justify the construction that the statute was not 
intended to apply to the case. 

That case, of course, is not an authority on the construction of 
C. C. P., which professes to establish a new order of things, and 

(389) must be judged of by its own language. 
The reasoning on which IVcleod v. Oates, supra, is put has, 

however, been allowed by us full weight and falls very far  short of 
bringing our minds to the conclusion that in the face of the broad words 
of C. C. P., the Court can say that cases where a constable or sheriff 
takes property under a writ of fieri facias are excepted out of the opera- 
tion of this statute when a third person claims to be the owner of the 
property and alleges a wroilgful detention by the officer. When the de- 
fendant in  the execution assumes the character of plaintiff, and seeks zo 
have the property redelivered to him in the face of the levy, that is one 
thing, and the reasoning has much weight, i. e., "Execution has been 
called the end of the law, but it will be only the beginning and there will 
be no end of the law if, after a person has established his right by judg- 
ment, the defendant's effects may be rescued from the execution at his 
will by s l ing out a writ of replevin." 

But the reasoning has no force when a third person brings an action 
on thc ground that the property taken under the execution beIongs to 
him, and not to the defendant in the execution. I n  the one case the 
creditor has established his right to the debt by judgment, and the de- 
fendant is not allowed to obstruct the execution by a writ of replevin. 
I n  the other case the right to the property is an open question, and there 
can be no reason why a third party alleging ownership should not have 
the same remedy against the wrongdoer as against another. 

I n  accordance with this distinction the statute under consideration, 
seeing that its words are broad enough to take in  every case where a 
party would make the affidavit and give the undertaking, takes the pre- 
caution to restrict its operation by requiring the affidavit to set out "that 
the property was not seized under an execution or attachment against the 
property of the plaintiff, or if so seized, that i t  is exempt by statute." 

This only applies to an action by the defendant in  the execution, 
(340) and leaves the case of a third person to come under its broad 

terms. "Expressio unius ,  c~xclusio alterius," is a rule that might 
be prayed in aid, if there was any occasion for aid when the construction 
is so clear. 

The other instances which are excluded from the operation of C. C. 
P.-when property has been taken for a tax or assessment or a fine- 
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have  t h e  l ike  bearing on  t h e  question of construction, and prove con- 
elusively t h a t  a l l  o ther  cases embraced b y  t h e  words come within t h e  
operat ion of t h e  remedy provided b y  C. C. P. 

PER CURIAM. a r m e d .  

Cited: Churchill v. Lee, post, 342; Mitchell v. Sims, 124 N. C., 413. 

(341) 
CORNELIA CHURCHILL, ADMINISTRATOR, v. TIMOTHY F. LEE. 

Claim. and Delivery-Action Against Oficel.-Practice-Openkg and 
ConcZusion-Evidence. 

1. An action for claim and delivery will lie against an officer for a wrongful 
seizure of property under execution. 

2. Although the affirmative of the issues raised by the pleadings is upon the 
defendant, yet if the affirmative of any of the -issues submitted to the 
jury is upon the plaintiff, he is  entitled to open and conclude, if the 
defendant introduces evidence. 

3. Where the  plaintiff is  not entitled to recover unless he establishes the 
bona fide ownership of certain property in  controversy, he  cannot be de- 
prived of his  right to open and conclude by reason of the fact that  the 
defendant alleges that  the plaintiff's title is  fraudulent and void, and 
insists that  that  raises an affirmative issue on his  part. 

4. The plaintff offered in  evidence a paper-writing purporting to be a con- 
veyance of the property i n  suit, executed by one L. t o  plaintiff's intestate, 
dated 26 April, 1869. The defendant offered evidence tending to prove. 
that  L. was in  New York on 27 April, 1869, and asked a witness if he had 
received a letter from L. on 1 4  April, and of that  date, i n  the  following 
terms: "I am compelled to leave by first train," etc. The letter was not 
produced, and witness stated that he was satisfied he had i t  a t  home and 
could find i t  upon a thorough search: Held, that  upon the issues s u b  
mitted to  the jury as  t o  bona Pdes of the conveyance to plaintiff's intes- 
tate, the letter was incompetent for irrelevancy. 

5. Such testimony is  inadmissible: (1) Because i t  is the statement of a third 
person not a party to the action, as  to his motive, when such motive was 
no part off the res gestce. (2) Because L. himself was a competent witness 
to prove his  whereabouts on 26 April, and the letter was mere hearsay. 

6. If the letter had been admissible, the original should have been produced 
if practicable. 

CLAIM AND DELIVERY, t r i ed  a t  J a n u a r y  Special Term, 1877, of WAKE, 
before Schenck, J. 

T h i s  action w a s  brought  b y  t h e  plaintiff's intestate, who alleged t h a t  
the defendant, a s  sheriff, u n d e r  a n  execution issued against  , t h e  
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(342) property of one M. S. Littlefield, seized certain personal property 
belonging to the plaintiff. The defense mas that although the 

property was in possession of the plaintiff's intestate a t  the time of the 
levy, yet said Littlefield owned the property at  the time the judgment 
was rendered and upon which said execution issued, and that said judg- 
ment was in favor of a third party to whom Littlefield was indebted. 
Upon issues submitted the jury found the following facts: 

1. Littlefield conveyed the property-horses, carriage, and harness-to 
plaintiff on 26 April, 1869, for a 1-aluable consideration, and without 
intent to defraud the creditors of Littlefield. 

2. Littlefield retained property sufficient and available for the satisfac- 
tion of his then creditors. 

3. The plaintiff is entitled to nominal damages ; the value of the prop- 
erty when seized was $625, and the value of the property capable of re- 
delivery is $125. 

Upon this verdict, judgment was rendered for the plaintiff, and the 
defendant appealed. The exceptions to evidence and other facts neces- 
sary to an understanding of the opinion are sufficiently stated by Xr. 
Just ice  Rynum in delivering the opinion of this Court. 

Merr imon ,  Fuller & Ashe f o r  plaintiff. 
E. G. H a y w o o d  and George H.  Xmow for defendant .  

B ~ ~ u a r ,  J. Upon the authority of Jones  t3. W a r d ,  ante ,  337, the de- 
fendant abandoned here one of his grounds of appeal, namely, that an 
action for claim and delivery will not lie against a sheriff for a wrongful 
seizure of property under an execution in  his hands. He does rely, how- 

ever, upon two exceptions to the ruling of the court taken by him 
(343) in the progress of the trial in  the court below: 

1 After the jury had been impaneled, the defendant claimed 
that the affirmative of all the issues raised by the pleadings was upon 
him, and that he had the right to offer the first evidence, and, also, to 
open and conclude the argument before the jury, if the plaintiff offered 
any evidence. 

So far as the case shows (and we must assume i t  to be so), the issues 
submitted to the jury were agreed upon by the parties. There were 
seven written issues, and among them were the following : 

Did 11. S. Littlefied convey the property-horses, carriage, and har- 
ness-to Churchill; and if sc, vben?  

I f  said conveyance was made, was it for valuable consideration, or was 
i t  ~ o l u n t a r y  and without valuable consideration? 

Did M. S. Littlefield retain property fully sufficient and available for 
the satisfaction of his then creditors? 
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These were affirmative issues material to the plaintiff's right of re- 
covery, and to establish them the burden of proof was upon her;  and 
that would give the plaintiff the right to open and conclude, if the de- 
fendant offered any evidence. After agreeing to these and other affirma- 
tive issues, it will not do for the defendant to fall back and say that 
upon the pleadings the affirmative of all the issues raised was upon him, 
and he had the right to open and conclude. I t  was the duty of the jury 
to respond to the issues as agreed upon and submitted; and as they are 
material, the Court will, to support them, assume that the pleadings 
were, or were intended to be, amended to suit the issues. But even upon 
the pleadings-the complaint and answer-the material issue made was 
whether the plaintiff's conveyance of the property from Littlefied was 
bona fide and for value. The plaintiff could not have been entitled to 
recover without establishing the affirmative of that issue. The plaintiff 
alleges this bona fidc ownership in the plaintiff at  the time of the seizure. 
This is denied in the answer, and the issue is thus formed, the 
affirmative of which is upon the plaintiff. But the defendant does (344) 
not stop with the denial of the plaintiff's title, but the pleader 
very ingeniously, and apparently for the purpose of obtaining the tech- 
nical advantage of the opening and conclusion, goes further and alleges 
that the plaintiff's title is fradulent and void; and then he says that 
this is an affirmative issue on his part, which gives him the opening and 
conclusion. This is illusory, for the main question would still be as 
before-Was the plaintiff the bona fida owner of the property at  the 
time of the seizure by the sheriff ?-and her right of recovery would 
depend upon her establishing that fact by proof. We think in both 
points of view the plaintiff had the right to offer the first testimony, 
and, in case the defendant introduced evidence, had the right also of the 
opening and conclusion. 1 Greenl. Ev., sec. 74; McRay v. Lawrence, 75 
N. C., 289. 

2. The plaintiff offered in evidence a paper-writing purporting to be a 
conveyance of the property in  suit executed by Littlefield to the plain- 
tiff's intestate, and dated 26 April, 1869. The defendant offered evidence 
tending to prove that Littlefield was in New York on 27 April, 1869, and 
then asked Mr. Gatling, a witness introduced by him, if he, the witness, 
had received from Littlefield on the day it bears date in  the city of 
Raleigh a letter in the following terms: "Raleigh, 14 April, 1869. Mr. 
hatling: I am compelled to leave by the first train without seeing you. 
I: inclose check on Mr. Swepson for $1,000. I make i t  thirty days. H e  
owes me. Your eervant, etc., M. S. Littlefield." The letter was not pro- 
duced, and the witness stated that he was satisfied that he had i t  at home, 
and could find i t  upon a thorough search over his papers. I n  the absence 
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of the letter, the plaintiff objectec? to the witness answering the question, 
and his llonor sxstained thc objection. That is no. error in that ruling. 

The defense to the action set up in the answer and mainly relied on is 
that at  the time Littlefield conveyed the horses and carriage to 

(345) Churchill he had no other property and was indebted to the exe- 
cution creditors for the satisfaction of whose debts the defendant 

~eized the property; and that the conveyance was voluntary and without 
any cnnsidcration. Upon this allegation one of the issues submitted to 
the jury was, "Did Littlefield convey thc property to Churchill for a 
valuable consideration, or was it voluntary and without consideration?'' 
Another was, "if i t  was made for valuable consideration, was i t  with 
intent to hinder, delay, or defraud creditors?" Both these issues were 
found for the plaintiff, and disposed of the case. Upon the trial of these 
issues, it is evident that the letter of Littlefield to Gatling, ruled out by 
the court, was both immaterial and irrelevant, and, therefore, incompe- 
tent. I f  the conveyance was bnnn fide for full value and without fradu- 
lent intent, as the jury found, i t  was no odds whether i t  was executed on 
26 April, 1869, or any other day, or whether he was indebted or not, or 
had or had not any other property. Reiger v. Davis, 67 N. C., 185; 
Worthy  v. Caddell, 76 N.  C., 82. But in no conceivable view was t h ~  
answer to the question ruled out competent evidence. Neither Littlefield 
nor Gatling was a party to the action, and any communication between 
them was res inter alios acta. The declaration of one to the other, 
verbal or written, were mere hearsay-hearsay, not of a fact nor of an 
intent, but of a declaration of an intent. Suppose the letter had bcen 
produced and read upon the trial: did Littlefield really intend to Ieave on 
tho first train, or was the declaration made for a purpose? Bid he in 
fact leave? Did he leave therb? Did lie return before the 26th? Did 
he go to New York and remain until 27th April? I t  is thus apparent 
that the letter would neither establish nor tend to ~stablish anything. 
The intent, even if real, proves no fact in  this case, and the admission of 
such evidence would lead to a sea of uncertainty. The proposed testi- 

mony was, thcrcfore, inadmissible, first, because i t  is the statement 
(346) of a third person not a party to the action as to the motives of 

Littlefield, when such motives are no part of the res g ~ s t m .  Even 
the declaration of third parties that they killed the deceased are in- 
admissible upon the trial of the accused for murder. AS. 1.1. Duncan, 28 
N .  C., 236; second, becausr Littlefield himself, who was not a party to 
the action, was a competent witness to prove his whereabouts on 26 April. 
His declarations are hearsay and are excluded whcre the witness himsclf 
could have been produced or his testimony procured. Whart. Ev., secs. 
247, 257; Carrier v. Jonm, 68 N. C., 130. 
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I f  the letter itself had been admissible in  evidence, whether its contents 
could have been thus proved without its production in evidence is a 
qustion which does not properly arise in the view we have taken. But 
i t  mag generally be said that whether the writing whose contents are in 
controversy be one which the law requires to be in  writing, or whether 
it, is a contract put in  writing by the parties, or whether i t  belongs to 
neither class, if it is one whose meaning i t  is important to preserve accu- 
rately for the purpose of justice, tho policy of the law requires the origi- 
nal to be produced if practicable. "For lex  scriptn mane t ,  while memory 
as to words is treacherous, and even though not memory, but a written 
copy be offered, such copy has between i t  and the original the possibility 
of mistake or falsification." Whart, Ev., see. 60; Grcenl. Ev., sees. 
88, 463. 

PIGR C U R ~ A Y  . No error. 

Citcd:  H u d s o n  v. Wptherington,  79 N.  C., 4; Brooks  v. Brooks,  90 
N. C., 146 8. I ) .  X h i ~ l d s ,  Ib., 604; Wallace v. Robeson, 100 N.  C., 211. 

(347) 
A. BRANCH v. THE WILMINGTBN AND WELDON RAILROAD 

COMPANY. 

C o m m o n  Carriers-Bailroadds^-Construction of Statutes-Computa- 
t i o n  o f  T i m e .  

1. A common carrier is  bound by the common law to convey goods committed 
to him for that  purpose within a reasonable time, and on failure is  liable 
in damages. 

2. A common carrier, especially one having a monopoly, who invites public 
custom, is  bound to provide sufficient power and vehicles to carry all 
goods which his  invitation naturally brings to  him. 

3. Corporations, like all other persons, are  subject to  the police power of the 
State. Therefore, the act of Assembly (Laws 1874-75, eh. 240, sec. 2) 
which prescribes a forfeiture of $25 per day for delay of local shipments 
beyond five days after the receipt of goods by a railroad company, is con- 
stitutional. 

4. In computing the time in such case, the words "five days" include Sunday, 
and must be taken to mean five running days. 

Legislative exercise of the police power of the State reviewed by MR. JUSTICE 
RODMAN. 

APPEAL from a justice of the peace, tried at Spring Term, 1817, of 
WILSON, before Moore, J. 

On 10 October, 1876, the plaintiff delivered to defendant company at 
its depot in the town of Black Creek, Wilson County, thirty-one bales of 

255 



I N  THE SUPREME COURT. [77 

cotton, to be shipped to Norfolk, Virginia, and at  the same time the 
defendant gave to the plaintiff a bill of lading for the cotton, signed by 
the agent of the company. The plaintifl did not tender payment of 
freight, nor was it demanded, nor was i t  the custom for shippers to pre- 
pay freight, nor was there any agreement between the parties that the 
cotton was not to be shipped within five days from the date of its delivery 

to the company. The cotton was shipped on the morning of 1Y 
(348) October, 1816. 

The defendant owned a larse number of cars and engines-more 
than sufficient for the ordinary freight business-but during the season 
of IS76 there was a great press of business for about six weeks in trans- 
portation through cotton from TTilmington to the northern markets, which 
amounted to 4,200 bales during the said month. The cars were used for 
the shipment of this freight, a large quantity of which -was detained in 
Wilmington. owing to the inability of the company to afford more speedy 
transportation. There mas considerable competition between different 
reads for this class of business. The gauge of the road south of Wil- 
mington, from which the cotton was received, is different from that of 
defendant's road, which rendered i t  necessary to break bulk at  Wilming- 
ton. The gauge of the roads north of Weldon is the same as that of 
defendant's road, and the defendant could have obtained from the north 
a sufficient nnmber of cars for the transportation of all its freight, both 
local and through. 

1Jpon the foregoing facts found by his Honor, a jury trial having been 
waived, there mas judgment, that the plaintiff recover of the defendant 
the sum of $100 and costs, and the defendant appealed. 

(349) F. A. Woodard for plaintig. 
W .  II. N. Smith for defendant, 

Roniwm, J. 1. The recent decisions in the Supreme Court of the 
United States in what have been called the "Granger Cases" (not yet 

. officially reported, but which - d l  probably be found in  94 U. S.) enable 
us to put our decision in this case upon a principle not only satisfactory 
as being reasonable and just. but which, as being established by a judg- 
ment of the Court of final resort having jurisdiction of the question, 
must be taken as beyond controversy. 

The principle is this: "When private psoperty is devoted to a public 
use, it is subject to public regulations." And this is more especially true 
when the owner has either a legal or a virtual monopoly of the business 
in  which the property is used. 

The principle has immemoriallp in  England, and in this country from 
its first settlement, been assumed in  acts of the several legislatures, pre- 
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scribing the charges of innkeepers, ferrgmen, and other common carriers, 
public wharfingers, warehousemen, etc. 

The act of 1798 (Rev. Code, ch. 79, sec. 3 )  as to ordinaries and inn- 
keepers authorized the county courts to rate their prices for liquor, diet, 
lodging, provender, etc. The act of 1779 (Rev. Code, ch. 101, see. 27) 
regulates in  like manner the tolls at  public ferries, and the act of 1777 
(Rev. Code, ch. 71. see. 61) the t d s  at public mills. 

The constitutionality of these acts has never been questioned, but they 
have been always regarded as wise and politic exercises of the police 
power of the State. 

There can be no distinction in principle between the power to enact 
those acts and the one in question in this case. Of course, it cannot affect 
this casp that the defendant is n corporation. Corporations, like all other 
persons, are subject to the police power of the State. There is no exemp- 
tion in this respect in the charter of the company. I t  was granted great 
p r i d ~ p e s  in consideration of the performance of certain duties to the 
public. I t  enjoys a virtual monopoly of the carriage of freight within 
a certain distance on each side of its line across nearly the entire 
breadth of the State. I t  enjoys, through the proverbial "tvisdom (350) 
of the bgislature." the privilege of having its property exempt 
from the general burden of taxation. There could not be a clearer case 
of private property devoted for a ~ a l u a b l e  consideration to a public use, 
and consequer!tly subject to public regulation. 

That the regulation in question is within the scope of the police power 
of the State seems clear to us. A common carrier is bound by the com- 
mon law to convey goods comniitted to him for that purpose within a 
reasonable time, and on failure is liable in damages. 

The Legislature considered the common-law liability as insufficient to 
compel the performance of the public duty. I t  must have thought that 
the interest of local shippers, for whose interest principally the road was 
built, and against whom the company had a complete monopoly, were 
being sacrificed by wanton delays of carriage in  order that the company 
might obtain the carriage from points where there were competing lines 
by land or water-as from Wilmington or Augusta. I t  declared, there- 
fore, that the maximum of delay should be five days after a receipt for 
carriage, and imposed a penalty for very day's delay beyond. The act 
does not supersede or alter the dEty or liability of the company at com- 
mon law. The penalty in the case provided for is superadded. The act 
merely enforces an admitted duty. 

2. Having seen that the company mas prima facie liable, we proceed, 
to consider its excuse. I t  is unnecessary to consider whether any excuse 
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short of "an act of God or of the Ring's enemies" would suffice. 1 Pars. 
Shipping, 314. 'Cye concur with the judge that the excuse offered was 
insufficient. 

A common carrier (especially one having a nionopoly of the carriage) 
who i n ~ i t e s  the public custoni is bound to provide sufficient power and 

vehicles to carry all the goods which his invitation naturally 
(351) brings to him. The quantity of local freight he can foresee with 

approxjniate accurac?, and his first duty is to provide for that. 
I f  in consequence of special inducements held out by him the amount of 
freight from distant and foreign points, or through freights, which may 
not be a matter of certain calculation, is unexpectedly large, he is not at 
liberty to delay and injure the local shippers whose vants he foreknew 
and Tax bound to provide for;  but he must rather reject the distant 
freight at the risk of breaking his promise and incurring damages to 
those shippers, because the quantity of their freight he could not foresee, 
and :ras, therefore, bound absolutely to provide for only by his own vol- 
utary promise, and not by a duty imposed by the comnion law. 

That the defendant did not have a sufficiencv of cars of which to carry 
plaintiff's cotton cannot be dcenied a legal excuse, when i t  is seen that the 
deficiency was in consequence of its own acts in inducing large shipments 
from points beyond its southern terminus. 

The effect of these inducements it was bound to foresee and provide 
for. I f  a railroad should advertise that on a certain day i t  would take 
all persons, say from Raleigh to Charlotte, on its regular passenger train 
at  half price, and its cars sllould in consequence be filled, i t  would not 
excuse in excluding any local passenger. I ts  duty was to provide 
acconlmodation for the extraordinary passengeSs in addition to the 
necessary accommodation of its usual local travel, and not t o  the exclu- 
siofo of such tl.avelers. 

TVe can cite no case in which the auestion we have been considering - 
has been made ; but our conclusion seems just and reasonable. 

A delay of local shipments, caused by a lack of cars, which lack is 
caused by a pressure of through freight, caused by inducements held out 
by railroad companies, mas the very e d  which the act of 1874-75 under- 

took to remedy; and if such an excuse is admitted, the act is a 
(352) dead letter, and we shall continue to see farmers, whose taxes 

built the roads, carrying their crops to market in ox carts along 
the sides of the rnilroads. 

3. I t  appears, however, that the defendant company could have gotten 
additional cars from the north, and it does not appear that they could 
not have been gotten by ordinary diiigence. 

A railroad company is bound at common lam, independently of any 
statute, to w e  at least ordinary diligence in  procuring a sufficiency of 
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cars to carry all the freight tendered it, and certainly all that is accepted 
by it for shipment. This principle is so reasonable that i t  needs no sup- 
port from authority, but it map be illustrated by two cases. I n  Williams 
v. Vanderbilt, 28 h'. Y., 217, the plaintiff purchased of the defendant 
tickets entitling him to a passage from New York to Greytown, thence 
to San Juan, and thence by the steamer North America to San Fran- 
cisco. That steamer, however, had been wrecked and lost before the 
tickets were purchased, but the loss was unknown to both parties. The 
plaintiff was carried to San Juan, but in consequence of the neglect of 
the defendant to procure a steamer from thence to San Francisco, was 
detained for some time on the isthmus, and the Court held that it was 
the duty of the defendant to procure another steamer, if by ordinary 
diligence he could have done so ; and that plaintiff was entitled to recover 
for the damages caused by his failure to do so. I n  Collier v. Swinney, 
16 No., 484. the defendant agreed to carry tobacco for plaintiff from 
Glasgow to St. Louis on defendant's steamer Wapello. This boat was 
detained for some time with the cargo on board, by low water, while 
boats of less draught were running. I t  was held that defendant should 
have transmitted the tobacco by the smaller boats. 

These cases, i t  is true, were actions on contracts, and i t  may be (353) 
that sometimes an excuse will relieve from a mere statutory duty, 
which will not from a duty assumed by contract. But here the statute 
did not create the duty. That existed at  common law, and by the con- 
tract implied upon the receipt of the goods. The statute only added a 
penalty for the neglect to perform the duty after a certain time. 

4. The only remaining question is, For how many days did the com- 
pany incur the penalty? The cotton was received and a bill of lading 
given on Tuesday, 10 October. I t  was shipped on 19 October. The act 
(1874-75, ch. 240, see. 2 )  says: "It shall be unlawful for any railroad 
company, etc., to allow any freight they may receive for shipment to 
remain unshipped for more than five days, unless otherwise agreed, 
. . . and any company violating this section shall forfeit and pay $25 
for each day said freight remains unshipped, to any person suing for the 
same." 

The rules for the computation of time ordinarily cited are not appli- 
cable here. They may be found in Com. Dig. Temp; 13 U. S., Dig., 
see. 1, Time. I n  all cases where it can be gathered from the words, the 
intent must prevail, and one day or both will be included or excluded, as 
the intent may require. I f  the language of a penal statute is ambiguous, 
that construction will be given it which is most to the advantage of the 
person upon whom the penalty is imposed. Judd v. Fulton, 10 Barb. 
(hi. Y.), 117; S. v. Schnierle, 5 Rich. ( S .  C.), 299;  O'Confior v. Towns, 
1 Tex., 107. 
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I n  this case the longest time of delay before the penalty attaches is evi- 
dently advantageous to the defendant; and we think, also, that the intent 
of the act is clear to allow five full days of demurrage. Five full days 
expired with Sunday, 15 October. I f  Sunday is to be counted as one of 
the days, the first penalty was incurred on Monday, 16th) the second on 
the 17th) the third on the 18th. On Thursday, the 19th, the cotton was 

shipped. The day of shipping should not be counted, because no 
(534) penalty is incurred by any delay of a fraction of a day. The 

question remaining. then, is, Shall Sunday be counted as one of 
the five days of permitting demurrage? or shall i t  be ignored as a day, 
and the following Monday be allowed as an additional day of demurrage? 
in  which case the penalty will have been incurred for two days only, 
instead of for three days, if Sunday be counted. The only analogous 
case that occurs to us, on which there is any authority, is '~vhere a certain 
number of days is stipulated for in a charter party for loading or un- 
loading, which is called demurrage. There it has been held that the days 
:)re running days, and not working days, unless otherwise stated, and 
that Sundays and holy days are to be counted. B r o w n  v. Johnston,  10 
M .  & W., 331 ; Brooks 1 % .  X i n t u m ,  1 Gal., 481. I n  support of a difierent 
view, Cockran v. Retberg, 3 Esp., 121, was cited on the argument of these 
cases, but there a custom of the port was provided, that Sundays should 
not be counted. There is no such proof in this case. %.'e think that by 
the words "five days" the act meant running days, and that Sunday was 
one of them. 

Judgment below reversed, and the plaintiff will have judgment in this 
Court for $75. 

P E ~  CURIAM. Judgment accordingly. 

Cited:  Katzenstein v. R. R., 84 N. C., 694; Keeter  v. R. R., 86 N .  C., 
34h;  Whitehead v.  R. R., 87 X. C.. 260, 264, 265, 270; Branch  v. R. R., 
88 N. C., 572; AlcGowan v. R. R., 95 N .  C., 425,427;  middlet ton v. R. R., 
ib.. 169; AJsop v. Ezpress  Co., 104 N. C., 285, 294, 299; S. v. Xoore ,  ib., 
794; Hodge  v. R. R. ,  108 P\T. C., 32; Purcell v. R. R., ib.,  420; S u t t o n  v. 
Phil l ips ,  116 X. C., 505; Glanton I . .  Jacobs, 117 N .  C., 428; Hansley v. 
R. R., ib., 576; Carter v. R. R., 126 N. C., 442 ; Grocery Co. v. R. R . ,  136 
N. C., 402; ~Meredith v. R. R., 137 K. C., 481; R. R. Co?znection Case, ib., 
24; st on^ v. R. R., 144 N. C., 222, 228 ; D a k  v. R. R., 145 N .  C., 211 ; 
E f l a n d  v. R. R., 146 N. C., 138 ; Davis  v. R. R., 147 N. C., 70 ; Garrison 
v. R. R., 150 N .  C., 579, 592 ; Reid  v. R. R., ib., 758, 764; Peanut  Go. v. 
R. R., 155 K. C., 163; Mule C o ,  v. R. R., 160 N. C., 220; Bell v. R. R., 
163 N. C., 185. 
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(355) 
ALANSON CAPEHART a. THE SEABOARD AND ROANOKE RAILROAD 

COMPANY. 

Common Carrier-Co?~t~*act-Bill of Lading-Action, for Damages, 

1. A stipulation in a bill of lading given by a common carrier, that all claims 
for damages shall be made by the consignee at the delivery station before 
the article is taken away, is reasonable. Therefore, in an action against 
a railroad company for damages to certain cotton, when the plaintiff had 
not complied with such stipulation contained in his bill of lading: Held, 
that he was not entitled to recover. 

2. Such a provision in a bill of lading will not protect a common carrier from 
liability for latent injuries. 

APPEAL at Spring Term, 1877, of NORTHAMPTON, from Buxton, J. 
The plaintiff alleged negligence on the part of defendant corporation, 

a common carrier, in  transportating sixty-five bales of cotton from a cer- 
tain landing on the Roanoke River to Norfolk, and that by reason of such 
negligence the plaintiff was damaged. The negligence was denied by the 
defendant, and thereupon issues were submitted to the jury. I n  the bill 
of lading is the following: "And it is further stipulated that in case any 
claim arise from any damage or loss of articles mentioned in this receipt, 
while in transitu or before delivery, the extent of such damage or loss 
shall be adjusted in the presence of an officer of the line before the same 
be removed from the station, and such claim must be sent, within thirty 
days after the damage or loss ocourred, to James McCarrick, trace agent, 
Portsmouth, Va., who has authority to settle such claims." The counsel 
for defendant asked the court to charge the jury that the plaintiff was 
not entitled to recover, because he had not proceeded according to the 
above stipulation in the bill of lading. This prayer was refused, and 
under the instructions of his Honor the jury rendered a verdict for plain- 
tiff. Judgment. Appeal by defendant. 

R. B. Pe~b1.s and W.  W.  Peebles for (356) 
W. N.  H.  Smith and D. A. Barnes for defendant. 

READE, J. The duties of common carriers are well defined, and public 
policy requires that they shall be performed at all hazards, except the 
act of God or the public enemy. Ordinary cases avail nothing and ordi- 
nary liabilities cannot be provided against, even by special contract. But 
still i t  is allowable for them to make reasonable regulations to protect 
themselves from imposition, and to make the service more convenient for 
themselves and for the public. 

We think that i t  is a reasonable regulation that a claim for damages 
should be made by the consignee at the delivery station before the article 
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is taken away. This is not only reasonable in  itself, but under the sys- 
tem of continuous, connecting, and cooperating lines of railroads and 
steamboats, it is almost indispensable, in order that liability may be 
fixed upon the proper person by immediately tracing back the article and 
locating the injury. This is the adl-antage to the carrier service itself, 
added to the further advantage that i t  prevents false claims for injuries 
after the articles are delivered. The adx-antage to the public is that i t  
enables and encourages carriers to act as forwarding agents for shippers, 
thereby dispensing with the necessity for the shippers to have receiving 
and forwarding agents at the end of e~-ery line. This is a great con- 
renience and saving of expenses to shippers, which the carriers mould not 
perform if they were not permitted to protect themselves by requiring 
claims for damages to be made before they part  with the article. 

To this i t  is objected that goods are often sent from the delivery sta- 
tion to the consignee without his having an opportunity to ex- 

( 3 5 7 )  amine them. The answer is. that if the carrier delivers the goods , , L, 

to an unauthorized person. that is his fault, and the provision 
would not apply. If the consignee send an agent, as a hackman, he could 
give instructions not to receire, except in good order. Of course, the pro- 
vision would not protect the carrier against liability for latent injures. 

The extent to which our decisions go is that the stipulation for claim 
of damages befor? delivery is reasonable, and that the defendant was 
entitled to the instructions prayed for. 

PER C U R I ~ X .  Venire de novo. 

H. L. BUMPASS, EXECUTOR, r. E. T. CHAMBERS ET ALS. 

i7xeczdor.s a r ~ d  L4dministrators-Legncy-Pleading. 

1. If an executor, after sufficient time for settling the testator's estate, volun- 
tarily delivers possession of property to a legatee, he must allege and 
prove special circumstances showing that he was in no default, to enable 
him to recover back the property. 

2. In such case where it appeared on the face of the complaint that the ex- 
ecutor assented to the legacy: Held, to be demurrable. 

APPEAL at Fall Term, 1876, of PERSOIY, from l ierr,  J. 
The plaintiff is executor of John A. Bailey, deceased, under whose will 

the defendant Elizabeth T. Chambers took certain real and per- 
(358) sonal property "during her natural single state," with remainder 

over to the other defendants. 
The facts are sufficiently stated by MT. Justice Faircloth in delivering 

the opinion of this Court. 
262 
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The demurrer of the defendants was sustained by his Honor in the 
court below. Judgment. Appeal by plaintiff. 

E. G. H a y w o o d  and A. 5.7. Tourgee and E d w a ~ d s  & Batchelor  for 
p l a i n t i f .  

G r a h a m  & EZzifin for defendants.  

FAIRCLOTH, J. The plaintiff's testator, after providing for the pay- 
ment of his debts, devised and bequeathed his entire estate to the defend- 
ant E. T. Chambers, during her natural life or single state, with remain- 
ders to other defendants. After sufficient time for the settlement of the 
estate, the plaintiff voluntarily delivered possession of the whole legacy 
to the tenant for life, which inured to the benefit of the remaindermen. 

This action is brought to recover back the possession of the same prop- 
erty, alleging that the other defendants are the legatees and heirs at  law 
of the testator; that there are some of the debts of his testator unpaid; 
that he has turned over the legacy to the tenant for life, who has or is 
about to dispose of the personal property, and that he has filed his final 
account in the urobate court. 

To this complaint the defendants filed a demurrer on the ground: 
1. That the plaintiff should have commenced by "special proceedings 

in the probate court." 
On insnection. we find that the summons was made returnable before 

the clerk i f  the superior Court within twenty days, which has been held 
sufficient. Xtaley v. Xellars, 65 N.  C., 467. 

2. On the ground that i t  appears on the face of the complaint (359) 
that the plaintiff assented to the legacy. This is a fatal objection 
to plaintiff. I t  is me11 settled that when an executor assents to and de- 
livers a legacy, he cannot recover i t  back, or call on the legatee to refund 
the amount of a debt paid by him afterwards, of which he had no notice 
at  the time he assented, unless he alleges and proves special circumstances 
showing that he was in no default, and relieving him from the imputa- 
tion of negligence. Donne11 v. Cooke,  63 N. C., 227. 

The plaintiff does not allege that since he assented to the legacy he 
has paid any debt, nor that he had no notice'of i t  before, nor that he took 
a refunding bond, and if not, why not; and he fails to set forth a single 
circumstance tending to bring him within the exception to the rule above 
stated. H e  ought to have stated distinctly the mattew of fact out of 
which his righk to relief arises, in order that the defendants might put 
those matters in issue, and, having failed to do so, or even to make the 
attempt, his complaint would hare been demurrabll on account of its 
vagueness. M a r s h  v. Scarborough,  17 N.  C., 551. 

On the argument i t  was urged that the allegation that defendant 
Chambers was about to sell the personalty gave the plaintiff a right of 
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action under the fifth item of the will, "to see that the property is not 
wasted." This was disposed of by the decision in Chambers v. Bumpass, 
72 N.  C., 429, declaring that the plaintiff in that action was entitled to 
the use and enjoyment of the legacy, and i t  is to be presumed that the 
defendants, all of age, will attend to that matter. 

I t  was also urged that the action could (under Bat. Rev., ch. 45, see. 
147) be maintained for a final settlement by "setting forth the facts and 
praying for an account and settlement of the estate committed to his 
charge"; but he does not propose to do so in his complaint, nor ask for 
an account, and does not allege that defendants owe him anything. I t  
cannot fail to impress any one reading the complaint that its sole pur- 

pose is the recovery of the possession of the property, which we 
(360) have seen cannot be done under such circumstances. I f  the plain- 

tiff has properly nianaged the estate as required by law, he is 
safe from the creditors; and if he has not, it is his fault, and the Court 
cannot help him by disturbing the possession of the legatees. 

PER CURIAM. Affirmed. 

Cited: Lowery v. Perry, 8 5  N. C., 134; Gay v. Grant, 101 N.  C., 218; 
Lyle v. SiZer, 103 N .  C., 266. 

JOHN M. ARNSTRONG, ADMIKISTRATOR, v. JASPER STOWE, EXECUTOR. 

Executors and Administrators, Remoz>al of, for Failure to Account. 

Integrity on the part of a personal representative. shown by an open hand, 
full and accurate accounts, and frequent reports, constitutes the chief 
safeguard to a decedent's estate. Therefore, where an executor who had 
remained in his office as such for twenty years, and had made no state- 
ment of the account of his testator's estate: Held, that he was properly 
removed from his office by the judge of probate. 

SPECIAL PROCEEDING, commenced in the probate court of GASTON and 
heard on 1 June, 1877, a t  chambers, in Charlotte, before Cloud, J. 

The is administrator of Nathan Foard, and had recovered 
judgment for a considerable sum against the defendant Jasper Stowe, 
E. B. Stowe, and V. A. Stowe, executor of Larkin Stowe. The judg- 
ment was obtained in an action upon the official bond of Jasper Stowe, 
as guardian of plaintiff's intestate, Nathan Foard, to which bond the 
defendants' testator, Larkin Stowe, mas surety, %rho, at the time of his 

death in 1857 owned real and personal estate amounting to about 
(361) $25,000, of the disposition of which no account has ever been filed. 
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It was further alleged that the defendants had instituted proceedings 
to subject a portion of their testator's land to the payment of his debts; 
that said defendants were insolvent, and that the plaintiff as a creditor 
of said estate would be unable to realize anything on his debts unless the 
defendants were removed from their office as executors and some com- 
petent person appointed administrator with the will annexed. 

I n  their answer the defendants alleged that the personal property 
which remained after the emancipation of the slaves was sold, and the 
proceeds applied to the payment of debts, and a return thereof made 
according to law; and they believed that all the debts for which the 
said estate was liable were paid, they filed no final account or settlement 
of the estate, especially as all the heirs and distributees were of full age; 
that they have never used any part of said proceeds on their own account, 
but applied the same to the payment of the debts of their testator in 
good faith; and that they filed said petition for the sale of land with the 
bona  fide intention of applying the proceeds thereof to the payment of 
his outstanding debts. 

Upon the hearing of the case in the probate court, the letters testa- 
mentary were revoked, and the defendants appealed to the judge of the 
district, who affirmed the decision of the judge of probate and gave judg- 
ment accordingly. From this ruling the defendants appealed. 

W i l s o n  & S o n  for plaintif. 
A. Burwel l  for defen,darnts. 

READE, J. The following safeguards are placed by the law around the 
estates of deceased persons: (1 )  The persons most interested shall be 
appointed to manage them. Bat. Rev., ch. 45, see. 3. ( 2 )  They 
must be persons "competent7' to do the business. (3 )  They (362) 
must give bonds and sureties. (4)  They must take oaths. Sec. 15. 
(5) They must render accounts. See. 25. (6) Upon failure to do 
which they are liable to indictment and imprisonment; and (7) TO 
removal. 

Some of these safeguards are omitted in case of executors, where much 
is left to the discretion of the testator, as he may appoint whom he 
pleases) unless the person be expressly disqualified, and may or may not 
require bond. 

After all, the chief safeguard and the one most valued is integri ty ,  
shown by an open hand, full and accurate accounts, and frequent reports. 

The defendants have been in their office of executors for twenty years. 
They returned no inventory of the estate which came to their hands, 
which was their first and most important duty; and so far as appears, 
the secret to this day is locked up in their own breasts. They have ren- 
dered no account current showing what they have received and what they 
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have paid out, and have not made or offered to make any "final settle 
ment." The excuse which they render is that they did make a report of 
sales, and as they paid off all the debts of which they had knowledge and 
had nothing left, and the legatees were all of age, they thought an ac- 
count unnecessary. 

Now, the judge of probate might very well have doubted the accuracy 
of the statement that the debts of the estate and the assets fitted pre- 
cisely-not a dolIar too much or too little ; and the fact that the legatees 
were all of age made no difference, because an account not rendered was 
just as unintelligible to an adult as to an infant. 

But the defendants are mistaken in supposing that they had paid off 
all the debts of which they had knowledge; for the large debts now 
claimed by plaintiff, and for which he has judgment, was owing by de- 
fendant Jasper Stowe, as guardian, with his testator as his surety. He 

may well be supposed to have known that he was a defaulter to 
(363)  his ward, and that his testator was his surety; and i t  was his duty, 

instead of delivering over the property to the legatees to be by 
them squandered, to have subjected the property to the payment of the 
plaintiff's debt. As it is, the plaintiff's debt seems to be in jeopardy. 
Everything is gone but the land; that has been delivered over to the 
legatees; some of them have sold; and two years have elapsed, and only 
what remains unsold with some of the legatees remains to satisfy the 
plaintiff's debt. This remnant the defendants seek to get their hands 
upon. The plaintiff may well be alarmed. I t  is true that the court may 
require of the defendants a bond, but a bond cannot supply the want of 
integrity. They have already been guilty of malfeasance in office. They 
have spent their own estate. The defendant Jasper has spent his ward's 
estate. They have squandered, or allowed to be squandered, their testa- 
tors's estate, and they have no excuse, unless it be in "the fashion of the 
times." which the courts ought to rebuke. 

We agree with his Honor, and we are gratified to agree also with the 
probate judge, that the defendants ought to be removed. 

PER CURIAM. Affirmed. 

Cited: f l i m p s o n  v. Jomes,  82 N. C., 325. 
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W. T. STEPHENSON, ADMINISTRATOR, v. W. W. PEEBLES. 
(364) 

Executors  and Administ,rators-Parties-Practice. 

1. A. instituted action against the defendant and died pending the same; his 
administrator was made party plaintiff and died; a n  administrator 
d. b. n. was appointed, who declined to further prosecute the action; 
thereupon B. files an affidavit in the cause, setting forth that  the action 
was originally brought by A. for his use, and asking to be made a party 
plaintiff and to be allowed to use the name of the administrator d. b. n. 
in the prosecution of the action; B. thereafter died, and his administra- 
tor renewed the application: Held, (1) that  the administrator of B. 
should not be made party plaintiff; ( 2 )  that upon his filing proper in- 
demnity to secure the costs, he was entitled to have the administrator 
d. b. m. made party plaintiff and the action prosecuted i n  his name. 

2. In  such case, where the original administrator died i n  March and the 
application by B. to  be made party plaintiff was made in December fol- 
lowing: Held, that  it  was in  apt  time. 

MOTION in the cause, heard at Spring Term, 1877, of NORTHAMPTON, 
before Euxton ,  J. 

Upon the death of the intestate, Samuel A. Warren, W. T. Stephen- 
son was appointed his administrator, and made a party plaintiff. Upon 
Stephenson's death (pending the action), R. B. Peeples, Esq., was ap- 
pointed administrator d. b. n., but refused to become a plaintiff in the 
action. The defendant thereupon moved that the action abate; and 
William Grant, the administrator of Edmond Jacobs, for whose bene- 
fit the original action was alleged to have been brought, applied to be 
made a party plaintiff. His Honor allowed the application of Grant, 
and also a rule on R. B. Peebles to show cause why he should not be 
made a coplaintiff. The defendant's motion that the action abate was 
refused. From which ruling the defendant appealed. 

D. A. Barnes and  W.  N. H. Sinith for plaintiff. 
R. E .  Peebles and  J .  B. Batchelor for defendant.  

(365) 

FAIRCLOTH, J. This action was commenced by Samuel A. Warren, 
who died, and an administrator on his estate was made plaintiff, upon 
whose death an administrator de bowk %on was appointed on said estate, 
The administrator d. b. n,., declines to prosecute the action, and refuses 
to be made a party plaintiff. 

After the death of Warren's administrator, one Edmund Jacobs filed 
an affidavit in the cause, setting forth that the action was originally in- 
stituted for the sole use and benefit of him, the said Jacobs, and that 
Warren had no interest in the recovery except as trustee for said Jacobs, 
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and prayed to be made a party plaintiff, and to be allowed to use the 
name of Warren's administrator d. 6. n. for the purpose of prosecuting 
the action, and proposed to conduct the suit and assume all responsi- 
bility for the costs. After his death, his administrator renews and urges 
the same application by an affidavit substantially the same as Jacobs'. 

Upon this motion the case is before us, and we neither express nor 
intimate any opinion on the merits of the controversy. For the pur- 
poses of this motion, we must assume that Jacobs' allegation is true, in 
order that he may have an opportunity to be heard; and we think on 
this assumption that the refusal of Warren's administrator to be made 
a party should not be allowed to deprive Jacobs' representative of an 
opportunity for an investigation into the merits of the controversy de- 
tween the plaintiff and defendant, on the conditions proposed by the 
administrator of Jacobs. 

I t  is our opinion that the administrator of Jacobs s h o ~ l d  not be made 
party plaintiff, as it would introduce unnecessary confusion in the case, 

and that part of his Honor's order is reversed. 
(366) I t  is also our opinion that upon filing an indemnity bond with 

the clerk in this case, to be approved by him, against the costs of 
the action, he is entitled to have the administrator of Warren made a 
party plaintiff, and to be allowed to prosecute said action in his name, 
and in this respect the order made below is affirmed. 

We concur with his Honor in refusing to allow the action to abate 
on defendant's motion. The administrator died in March, 1876, and 
in December following Jacobs applied by affidavit and motion to have 
the succeeding administrator made a party, and there i,s no ground on 
which it should abate. The refusal of the administrator d. b. n. to 
come in as a party cannot have the effect to deprive others of their 
rights, which were demanded in proper time. 

The case is remanded for further proceedings; each party to pay his 
own costs in this Court. 

PER CURIAM. Judgment accordingly. 

Cited: Merrill v. Merrill, 92 N.  C., 660. 



N. C.] J U N E  TERM, 1877 

(367) 
B. F. ARRINGTON, EXECUTOR, V. W. T. DORTCH, EXECUTOR, ET ALS. 

Executors and Administrators-l.Vidow's Distributive Xhare- 
Advancements. 

1. In ascertaining the distributive share of a widow who dissents from her 
husband's will, all his personal estate, whether consisting of advance- 
ments theretofore made to children or legacies to  grandchildren or to 
strangers, is to be brought together, and her share is to be taken out of 
it, pursuant to  the statute of distributions. 

2. There is no substantial difference between Bat. Rev., ch. 117, sec. 7, and 
Hev. Code, ch. 118, see. 12.  

PROCEEDINGS for the settlement of an estate, heard at  Spring Term, 
1877, of NASH, before Buzton, J. 

This proceeding was instituted by the plaintiff as executor of John 
Harrison against his legatees and W. T. Dortch, executor of his (Harri-  
son's) widow. The facts as agreed'upon were substantially as follows: 
John Harrison died in said county in 1870, leaving a last will and 
testament, of which the following is a copy: . . . "I give to my wife, 
Celestia E. Harrison, one year's allowance, $100 in specie, and (a con- 
lsiderable amount and variety of personal effects). The three beds and 
the stock not disposed of, to be sold a t  my death, and the household and 
kitchen furniture, still and fixtures to remain in her possession during 
her natural life. Whatever she may bring here, I consider hers. 

"My desire is that all the land on the south side of her dower, in- 
cluding the tract on which N. C. Harrison formerly lived, be sold or 
divided between N. C. Harrison's children. After the death of my 
wife, the dower to be divided equally between the children of my d e  
ceased son, John F. Harrison, viz., Bettie and Mary. 

"I have already given to my daughter, Mary Drake, one note (368) 
for $500 and one gold watch, to be handed to her after my death. 
My will is that all the bonds and money on hand, if any, and the pro- 
ceeds of the sale be equally divided between my grandchildren, who have 
already been mentioned in this mill." 

After the death of the testator, his widow dissented from the will, had 
her year's support allotted, and in 1873 she married again, and died in 
1874, leaving a last will and testament, which was admitted to probate, 
and the defendant Dortch, named as her executor, duly qualified as such. 

Before the marriage of the plaintiff's testator with said Celestia E., 
he made advancements to his children (the said John F. and N. C., 
Harrison and Mrs. Mary Drake) of slaves and other personal property 
of the value of several thousand dollars, they being his only children by 
a former marriage. It  was insisted by the defendant executor that said 



I N  THE SUPREME COURT. v 7  

advancements should be accounted for in ascertaining the share of his 
testatrix in the estate of her first husbanp. I t  was insisted by the other 
defendants that the defendant executor was only entitled to one-fourth 
of the personal property, and that the other threefourths should be 
divided between the defendants, who are grandchildren of the plaintiff's 
testator. 

It was then agreed that if the court schould be of opinion with the de- 
fendant executor, all the money in the hands of the plaintiff should be 
paid over to said Dortch; for that the same is not equal to the value of 
advancements made to each of said children; and if the court should 
be of opinion that the defendants are not required to account for the 
advancements, then i t  was agreed that one-fourth should be paid to said 
Dortch, and three-fourths divided equally between the defendants, who 

are grandchildren of the plaintiff's testator. 
(369) Thereupon his Honor decided that said Dortch was entitled to 

one-fourth of said personal estate, and that the grandchildren- 
residuary legatees in said will-were not chargeable with advancements 
made to their parents, nor were the advancenients to be taken into hotch- 
pot for the benefit of the widow. And as Mrs. Drake was a legatee, she 
would have to account for any advancements she may have received. 
From this ruIing the defendant executor appealed. 

J .  J .  Dav i s  and  C .  M .  Cooke for p l a i n t i f .  
Busher  d Busbee for defendant .  

BYNUM, J. Bat. Rev., ch. 117, see. 7, provides that where she dis- 
sents from her husband's will, "the widow shall have the same rights 
and <states in the real and personal property of her husband as if he 
had died intestate." The Rev. Code, ch. 118, sec. 12, provided that 
"Where a widow shall dissent from her husband's will, she shall take as 
fully and such part of his personal estate as she would take in case of 
his intestacy." We can see no substantial difference between the two 
statutes, as was attempted to be shown in the argument, and therefore 
we must give the same construction to the former As to the latter has in- 
variably received in the decisions of this Court. W o r t h  v .  X c N e i l ,  57 
N.  C., 272, was decided in 1858, after the enactment of the Revised 
Code, and was a case entirely like the present, in  that advancements had 
there been made of slaves to the children by a former marriage. I t  was 
there held, on the dissent of the widow, that in ascertaining her dis- 
tributive share, as in a case of intestacy, she was entitled to have ad- 
vancements made under the will estimated as a part of her husband's 
estate. The same principal was decided in H e a d e n  v .  Headen ,  42 N.  C., 

159; Hunter .  u. B u s t e d ,  445 N. C., 97; CredZe u. C I - e d e ,  44 hT. C., 
(370) 225. 

270 
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His  Honor i n  tho court below held that Mrs. Drake, one of the chil- 
dren of the testator, being a legatee under the will, must account for 
advancements made to her, but that the other two children, not being 
legatees, the advancements made to them were not to be estimated in 
favor of the widow as against the grandchildren' who claimed under the 
will. No such disthction can be sustained. I n  ascertaining the widow's 
share who dissents, there is no will to her, but the husband dies in- , 

testate; and of course all his personal estate, whether consisting of 
advancements theretofore made to children, or legacies to grandchildren 
or strangers, is to be brought together, and her share is to be taken out 
of i t  pursuant to the statute of distributions. Bat. Rev., ch. 45, sec. 103. 
His  Honor was probably misled by what the Court said in Worth v. 
McNeil, supra, a i d  by not adverting to the distinction there made be- 
tween the case of the widow claiming against the will as in an inte~stacy, 
where all the personal property must be brought in hotchpot for her 
benefit, and the case of a division among the children claiming under a 
will. where advancements are not to be &ccounted for as between them- 
selves. I n  this case all the advancements are to be accounted for and as 
of time when made, and the widow or her personal representative is 
entitled to a child'spart, as in case of an intestacy. 

I t  may be a hardship upon the children and legatees, as the advance- 
ments were made in slaves, which have been emancipated by the results 
of the war; but, then, the law operates by fixed principles, and cannot 
bend to cases of individual and exceptional hardship. 

There is error. Judgment reversed, and judgment here according to 
the agreement in  the case stated. 

PER CURIAM. Reversed. 

Cited: University v. Borden, 132 N. C., 501. 

(371) 
MARY HALE ET ALS. Y. WILLIAM E. AARON, EXECUTOR, ET ALS. 

Executors and Ahinistrators-Purchaser-Account-Re* 
Legatee. 

A purchase by an executor of a special legacy is not in fraud of the rights 
of the residuary legatees, and he can be held to no accountability to 
them for any profit he may make by such purchase. 

MOTION in the cause, heard at  Spring Term, 1877, of HALIFAX, before 
Buxton, J .  

271 
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Lewis Hale died, leaving a last will and testament appointing his 
widow, Sarah Hale, executrix; and upon her death, and under her will, 
the defendant entered upon the discharge of his duties as executor of 
the estates of both of them. Lewis bequeathed his whole estate to his 
widow, except $1,000, to be paid in annual installments of $100. After 
disposing of her real estate, Sarah bequeathed several thousand dollars 
to sundry persons, to be paid out of the money and choses in action on 
hand at her death. The plaintiffs, the residuary legatees, alleged that a 
settlement had been made with all the legatees except themselves, and 
that the interest of two other legatees had been purchased for less than 
its value by defendant Grizzard for the benefit of the defendant execu- 
tor, m7ho has now on hand a large amount of money, etc., unadminis- 
tered. Wherefore they demanded an account of the administration of 
the defendant executor, and judgment for the amount of their legacies. 
They also asked that the defendant Grizzard release to them any claim 
he may have to any portion of the assets by reason of said assignment, 
and pay over to them any money he may have received by virtue thereof. 

The defendant Aaron, in his answer, says he has filed a full 
(372) and perfect account, and has assets sufficient to pay only a rats- 

ble part of the amount bequeathed by said Sarah, and that he 
has paid the amount of the legacy under the will of said Lewis in full. 

Th? defendant Grizzard, in his answer, says that he is the bona fide 
owner of the interest assigned as aforesaid, and holds the same in his 
own right for a valuable consideration. 

The plaintiffs now move that certain promissory notes mentioned in 
their affidavit and alleged to be a part of the assets of the defendant's 
testatrix be delivered to the clerk of said court to abide the determina- 
tion of the action. His  Honor did not pass upon the truth of the alle- 
gations in the pleadings, but based his decision upon the question of law 
arising thereon, namely, that the executor had a right, as against the 
residuary legatees, to purchase and hold the special legacies, and could 
not to be held to account for the profits he might make by such purchase. 
Motion overruled. Appeal by plaintiffs. 

Xu77en & Moore for plaintif ls.  
E. Co?xigland, W .  H. Day, and John, Gatling for defendants. 

BYNUM, J. His Honor below properly enough rested his decision 
upon a point which goes to the merits of the action. The case is this: 
,4 testator makes a bequest of $1,000 to A. and $4,000 to B., and the 
residue of his estate to C., D., and E. The executor pullchases and takes 
an assignment of the special legacies to B. and C.-at, say, half their 
value. Can the residuary legatees claim the benefit of such purchase? 
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We think not. The case presents no such questions as to whether such 
an assignment would not be void as against creditors, or to be set aside at  
the instance of these special legatees themselves, and the executor be held 
to acco,unt for the full value of the legacies. The debts are paid, 
and the special legatees who have assigned do not complain. The (373) 
only parties, then, who do complain are the residuary legatees. 
What interest have they in the special legacies? They are entitled to 
nothing until these legacies have been paid, and are then entitled only 
to what of the estate is left. 

I n  Peyton v. Smith, 22 N .  C., 325, the administrator purchased at a 
discount an interest in and to a distributive share of the estate while a 
suit was pending therefor. The other next of kin alleged that he had 
paid too little, and claimed that the profit made on the purchase should 
result to them. But the Court held that while such contracts are viewed 
with jealousy, whether the purchase ought to stand or not is exclusively 
a matter between the parties to the contract. "As to all others, it must 
be understood as transferring the right which i t  professes to sell; and 
the price paid by the purchaser is a matter which concerns none but the 
parties." I t  is attempted to distinguish the case before us from the one 
just cited, in that in the latter there was no ulterior trust, but the ad- 
ministrator purchased the distributive share from the cestui que trust 
himself. We do not see the distinction. I n  our case the purchase was 
also from the cestuis que trustent, the special pecuniary legatees. There 
was no ulterior limitation of these legacies, but they belonged absolutely 
to the first takers. I f  they had died either before or after reducing the 
whole or part of the legacies into possession, the plaintiffs could claim 
no portion of them under the will as residuary legatees. So fa r  as they 
are concerned, i t  was nothing to them whether the special legatees sold 
for value or were cheated out of their legacies by the executor or any 
one else. 

There is but one view in which the residuary legatees could have had 
an interest in the special legacies and a right to maintain such an action 
as this. I f  the specific pecuniary legatees, or either of them, had 
released such legacy, the release would have inured to the benefit (374) 
of the residuary legates. But the deeds here by which the trans- 
actions were carried into effect were not releases of the estate, but direct 
and formal assignments of the legacies to the purchaser or in trust for 
him. I t  is true that the executor cannot sustain this purchase, which 
was clearly made by him in his fiduciary character; but the residuary 
legatees cannot treat the assignment as if i t  had been a release, and 
claim the benefit of the executor's purchase. They were not parties to 
the instruments, and cannot insist on their being upheld for their advan- 
tage. The benefit of the purchase must belong to the legatees who as- 
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signed, when they see fit to claim it, subject to the payment of the prin- 
cipal and interest paid by the executor. Upon such an assertion of their 
rights they will be remitted to the former state and condition. If this 
had been a contest between the general creditors and the executor who 
made the purchase, or if i t  had been the purchase of an outstanding 
encumbrance at  an undervalue, in either case the purchase would have 
inured to the benefit of the estate. I t  was neither. Barton rr.  Hassard, 
3 Drury & Warren's Ch. Cases, 461. His  Honor was therefore cor- 
rect in holding that the executor had a right as against the residuary 
legatees to purchase and hold the special legacies, and was not account- 
able to them for any profit he might make by the purchase. 

PER CURIADI. Affirmed. 

(3'75) 
' W. H. SHIELDS, ADIXINISTRATOR, V. W. N. ALLEN ET ALS. 

Xale of Land-Special Proceeding-Parties-Ezecuto~s and 
Administrato~s-Homestead. 

1. Where a particular piece of land is sold under an order of court, a good 
title is  deemed to be offered. and a purchaser will not be compelled to 
complete his purchase by payment of the price, if i t  appear that a good 
title cannot be made. I t  is otherwise in cases where the sale is ordered 
merely of the estate of a person named. 

2. Where a sale of land was made by an administrator under an order of 
court for the purpose of making real estate assets, in a proceeding to 
which certain infant heirs a t  law mere not made parties by personal 
serrice of process, which land was afterwards set apart to such infants 
as  a homestead: Held, that the purchaser was entitled to have the sale 
vacated, the cash paid as part of the purchase money refunded, and his 
note given to secure the residue of the purchase money canceled. 

SPECIAL PROCEEDIXG. commenced in the probate court and heard on 
appeal at  Spring Term, 1877, of HALIFAX, before Buxton, J. 

The defendants are the heirs at law of James V. Allen, the intestate 
of plaint;ff, whose land mas sold for the payment of his debts. A por- 
tion of the land was bought by one John Manley, who paid a part of 
the purchase money and gave a note for the balance due, with one John 
A. Reid as surety. Ifanley i a  insolvent. Reid died intestate, and J. M. 
Mullen is his administrator. The report of the sale was returned and 
regularly confirmed, and the plaintiff directed to collect the balance of 
the purchase money at the maturity of the note. On the day of sale the 
defendants gave notice that they claimed the land as a homestead. See 
Allen v. Shields, 72 N. C., 504. 
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The plaintiff now applies for a rule on Mullen, the adminis- (376) 
trator of Reid, to show cause why judgment should not be ren- 
dered for the balance of the purchase money. This was resisted upon 
the ground that the plaintiff could convey no title to the land, and that 
the court had no power to order a sale thereof; and i t  was insisted that 
the amount of the cash payment should be refunded. The probate judge 
refused the application, and his Honor affirmed the judgment, and the 
plaintiff appealed. 

T h o m a s  N. H i l l  for plaintif f .  
Mul len  & Moore for defendant .  

RODMAN, J. I t  is conceded that the minor children of John V. Allen 
were entitled to a homestead in  the lands described in  the pleadings. 
.Allen v. Shields ,  72 N.  C., 504. After such homestead was laid off, there 
was no excess ; the whole land did not exceed $1,000 in value. The home- 
stead estate could not be sold to pay debts, nor could the reversion after 
the expiration of the homestead. H i n s d e P  v. Wil l iams ,  75 N.  C., 430. 
There was nothing, therefore, which the court could authorize to be 
sold, or which the administrator could sell. The purchaser acquired 
nothing. All this seems to be admitted; at  all events, we take i t  to be 
clear. 

The plaintiff, however, contends that the purchaser took the risk of 
getting a title, and must pay his bid, although i t  happens that he gets 
no title, just as a purchaser at an execution sale must. 

There is no doubt but that such is the law of execution sales. I t  is 
equally clear that when a court orders a sale of a particular piece of 
land for partition or any other purpose, i t  offers to sell a good title, and 
will not compel a purchaser to complete his purchase by payment of the 
price if i t  appears that a good title cannot be made, except when the 
sale is expressly or by implication stated to be merely of the estate of a 
person named, as on the foreclosure of a mortgage, or of some other cer- 
tain and definite estate or right. 

The counsel for the plaintiff contends that the distinction is (377) 
between a sale in i n v i t u m ,  as by a sheriff under an execution, and 
one which in fact or in form is by consent of parties, as under a judg- 
ment for partition. 

But we conceive that no line of distinction on that ground can be 
maintained, bscause in  proceedings in partition or by creditors or others 
to enforce a trust, and in other analogous cases in  which a sale may be 
ordered and in  which a good title is offered, the decree may be, and 
often is, both in  fact and in  form in i n v i t u m .  
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The test whether a good title or merely the estate of a named person, 
whatever i t  may turn out to be, is offered for sale, must be found in  the 
decree itself; and where that is not clear, in  the nature of the proceed- 
ings in  which i t  is made. I n  a proceeding for partition, the court first 
determines that the title to the property is in  the parties, and between 
the parties the adjudication is conclusive. I t  then decrees that the land 
or other property be sold. Consequently i t  offers for sale a good title, 
and cannot insist upon payment by a purchaser unless such a title can 
be made. So i t  is in cases where a court decrees a sale by .an executor 
or other trustee, and other analogous cases. The nature of the proceed- 
ing implies that a good title is offered, and i t  will be so deemed unless 
there be something i n  the decree for sale which forbids such an  impli- 
cation. A court may, of course, always describe in  its decree what 
estate its commissioner is to sell, and i t  ought always to do so; and 
especially is i t  needful to do so when i t  means that the purchaser is to 
take the risk of title, Generally, i t  would unduly disparage the value 
of property to order a sale at the risk of the purchaser as to the title, 
and it would be unjust to the owners. I t  suggests that the title is doubt- 
ful. Hence, a court will never order a sale on such terms except in  ex- 

ceptional cases. 

(378) I n  the present case the complaint alleges that John V. Allen 
had died seized of the land which descended to his heirs, some of 

whom were infants, and that i t  was necessary to sell i t  to pay his debts. 
The court orders that the administrator sell the l a d ,  and the order im- 
plies that it had adjudicated as to all the parties to the action that the 
land could properly be sold for the purpose. The land-that is, a good 
title to the land-was, and under the decree ought to have been, offered 
for sale by the commissioner. That was what the purchaser contracted 
for, aad he is at  liberty to rescind the contract when i t  appears that the 
commissioner cannot perform his part of it, i. e., cannot make a good 
title by reason of the right of the minor children to a homestead in  it, 
which takes the whole area sold. 

I f  the infanta had been regularly made parties, and had then neg- 
lected to cltlim their homestead, probably their rights would have been 
barred by the adjudication. All bidders had a right to suppose that the 
infants were barred, and the purchaser cannot now be compelled to com- 
plete a contract different from that which he entered into. H e  did not 
get what the court ordered to be sold and what was offered for sale, 
which was the land. 

The distinction between such cases and a sale by a sheriff under exe- 
cution is obvious. In the case of execution sales the order of the court, 
that is, the fi .  fa., commands the sheriff to sell any property of the de- 
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fendant. Nothing in particular is directed to be sold. The nature and 
form of the proceedings show that there has been no inquiry as to the 
property or estate of the defendant in the thing sold. Consequently the 
purchaser buys what is professed to be sold, viz., the estate of the de- 
fendant in  the thing, and nothing more. 

The court should have vacated the sale and ordered the note (379) 
to be canceled and returned to the maker, and the cash price 
returned to the purchaser. 

The case is remanded to be proceeded in  according to this opinion. 
The defendant in the motion will recover his costs in this Court. 

PER CURIAX. Judgment accordingly. 

Cited: Edney  v .  Edlzey, 80 N .  C., 85; Miller v. Peezor, 82 N.  C., 
195; Ellis v. Adderton, 88 N .  C., 476; Grimes v. Tuft, 98 N. C., 198; 
Whit lock  v. Lumber Co., 152 N.  C., 194. 

J. B. LITTLEJOHN AND WIFE v. C. J. EGERTON ET ALS. 

Homestead-Adverse Possession, Under Sheri f f 's  Deed-Practice in 
Supreme Court. 

1. A condition is a quality annexed to land whereby an estate may be de- 
feated. A homestead right is a quality annexed to land whereby an 
estate is exempted from sale under execution for debt, and cannot be de- 
feated by failure of a sheriff to have the homestead laid off by metes and 
bounds. 

2. In such case, where there is an actual adverse possession under a sheriff's 
deed, this Court, in order to give full effect to the constitutional provision, 
will remand the case, to the end that the Superior Court may have the 
homestead laid off. 

The homestead act discussed and explained by the CHIEF JUSTICE. 

MOTIOK in the cause by plaintiffs to have homestead ascertained and 
for possession, heard at June Term, 1877, of the Superior Court. 

The facts are stated in same case, 76 N. C., 468. 

Busbee & Bushee and A. X. Lewis for plaint i fs .  
J .  R. Ratckelor for defendants. 

PEARSON, C. J. At the last term v e  decided that the plaintiffs (380) 
are entitled to a homestead: but it was held that judgment could 
not be rendered or a writ of powssion issue, for the reason that the 
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homestead had not been assigned according to law ; the assignment which 
the sheriff attempted to make before he sold under execution being void 
for uncertainty, in  this, that i t  does not describe the homestead by metes 
and bounds, or give any description by which i t  can be identified. See 
Grier  v. R h y n e ,  69  N .  C., 346. 

The case was retained for further directions under the expectation that 
the plaintiffs mould take the necessary steps in order to have a homestead 
assigned by metes and bounds. The plaintiffs now move for an order of 
this Court to the sheriff, commanding him to summon three appraisers 
and lay off a homestead according -to law. 

The complaint demands judgment that the plaintiffs be put into pos- 
session of so much of the homestead as can be identified, to wit, "the 
dwelling-house and curtilege, and the land on each side of the road," and 
that the assignment may be perfected as to the balance by having the 200 
acres ascertained by metes and bounds. 

The assignment of a homestead, if void in part is void in toto. The 
party is not at  liberty to have possession of a part and ask to have the 
balance "patched up." So the plaintiffs now cut loose from the former 
assignment and ask to have a homestead assigned de novo. Can this 
Court make the order 2 

The homestead act, Bat. Rev., ch. 55, provides two modes of laying off 
the homestead; one by the ofieer who levies an execution or other final 
process obtained on any debt, and the officer is required to summon three 
appraisers, who are to lay off the homestead by metes and bounds; the 
other, upon application of any resident of the State to a justice of 
the peacc, who shall appoint three assessors whose duty i t  shall be to lay 
off a homestead by metes and bounds. 

We see no ground on which this Court can lay off a homestead by an 
order to the sheriff of the county, commanding him to have the 

(381) hcmestead laid off by appraisers. I t  is suggested that the pend- 
ency of an action in which i t  becomes necessary that a homestead 

should be assigned gives this Court power to have i t  done, as incident to 
its jurisdiction. We do not think so. The pendency of the action and 
the necessity for having a homestead assigned gives the Court power to 
stay proceedings until the assignment can be made, but i t  does not give 
this Court power to have it done; for i t  is a court of appellate jurisdic- 
tion, and to have a homestead assigned would be to assume original juris- 
diction. The homestead act makes no provision for a case like the pres- 
ent; and yet there must be some remedy, for the plaintiffs7 right to a 
homestead was not extinguished by the fact that the land was sold under 
execution. When there is a right, there is a remedy. The sheriff cannot 
give the remedy, for having sold under the execution and made a deed, 
he is functus o f i c i o ,  and has nothing more to do in  the matter. 
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Can the justice of thc peace give the remedy? The homestead act, 
see. 7, assumes that the debtor who applies to a justice of the peace to 
have his homestead laid off is in possession; so that section does not fit 
our case. 
Ep section 11 the justice of thc peace is required to give notice to the 

crediiors. Here the creditors have no longer any interest in the question. 
The purchaser at  sheriff's sale (and those claiming under him) is thc 
only other party conccrned, save thc party who is making claim to a 
homestead. So that section does not fit our case. 

E x  parte Bran&, 78 N.  C., 106, was referred to as being in  conflict 
with this view, and as tendiny to show that a justice of the peace has 
power to give t h  remedy. T h e  the debtor conveyed his land to a 
trustee to secure certain creditors, with an expTcss exception of "so much 
of the land as may be laid off and assigncd as a homestead under the act 
of Assembly." After his death, the widow filed a petition before a jus- 
tice of the peace to have a homestead laid off. The justice of the 
peace gavc noticr to the creditors, who made themselves parties. (382) 
Thc justice of the peace decided in favor of the petitioner, the 
creditors appealed, and the Superior Court affirmed the judgment of the 
justice aud ordered a writ of procetlfwdo, and upon appeal to this Court 
the jltdgment was affirm~d. No objection was made on thc ground of 
adverse possession, and i t  is assumrd that the maker of the deed of trust 
remained in posression up to his death, and it was considered that the 
homestend did not pass by the deed, because of the exception. I n  our 
case there is an actual advcrse possessior~ by the defendants claiming 
under the sheriff's decd. and that deed conveys the entire legal estate in 
thc land, wjthout any exc~ption of the homestead. We conclude that 
these facts distinguish the cases, and that in  our case the justice of the 
peace has no jurisdiction. The land is beyond his reach. 

I t  remains to be seen whether the Superior Court has power to give 
the rcrnedy and causc a homestead to be laid off, notwithstanding the 
sheriff's sale and dccd, and the adverse possession of the defendants under 
that title. I f  the sheriff's deed had excepted so much of the land as may 
be laid off as a homestead, Branch's case would h a w  bcen applicable. 
But the decd conveys the entire tract and makes no exception. So the 
plaintiffs are forced to rely for their protection upon the provision of 
the Constitution which secures to them a homestead. Suppose a sheriff 
willfully refuses to have a homestead assigned, and sells and conveys the 
entire tract; or suppose the appraisers, through ignorance or mistake, 
omit sone matter essential to the validity of the assignment of a home- 
stead, and the sheriff sells and makes a deed; call i t  be that the defendant 
i n  the exccution will thereby lose his homestcad ?-and can the purchaser 
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a t  sheriff's sale, with a good conscience, take advantage of the wrong- 
ful conduct of the sheriff, or the ignorance or mistake of the 

(383) appraisers, and thereby defeat the homestead? I t  is no answer 
to say the sheriff is liable to indictment and to a civil action for 

damages That does not ('enforce the right," which is for the man to 
enjoy his homestead. And in  the latter instance he would not have even 
the poor consolation of an indictment and civil action against the ap- 
praisers, for we suppose that, as in our case, they acted from ignorance 
or mistake. I n  these cases equity will interfere and say to the purchaser, 
You are not allowed to take this iniquitous advantage, but will be treated 
as holding the title subject to the homestead right. I f  i t  be said, however 
i t  might have been against the purchaser at  sheriff's sale, the court can- 
not take sides against the defendants, for they are purchasers for full 
value without notice, and equally entitled to the protection of the court, 
the reply is : I n  the first place, i t  is not true that they purchased without 
notice; they had notice of the plaintiffs' homestead right, and they have 
notice that the waiver on his part was by parol, and not by deed, "with 
voluntary signature and assent of the wife signified on her private ex- 
amination according to law." I t  was therefore folly to buy and take the 
chances, and they have no right to complain when the game goes against 
them. I n  the second place, this is not an ordinary trust or equity, which 
is annexed to the person and not to the land ; on the contrary, i t  is a right 
annexed to the land, find follows i t  like a condition into whomsoever's 
hands i t  goes, without regard to notice. When the equity is personal, and 
not annexed to the land, one who acquires the legal title by purchase for 
valuable consideration without notice can put himself on the doctrine, 
"When the equities are equal, the law prevails," and his legal title will 
not be disturbed; otherwise when the right is annexed to the land by an  
express condition or by the act of law. 

An instance of the former kind is that of a right to redeem land held 
under mortgage. A condition was annexed to the estate at  its creation 

whereby i t  was to be void on payment of the money. This condi- 
(384) tion follows the land after the time of payment has expired, and i t  

may be redeemed in the hands of one who acquired the legal title 
for valuable consideration without notice. This is familiar learning, and 
I will not take the trouble to cite the authorities. 

An instance of the latter kind is the one we now have under considera- 
tion. True, no authorities can be cited, and our conclusion must depend 
upon "the reason of the thing" ; but that is so convincing and the analogy 
to a right of redemption is so clear, that authority is not necessary to 
support it. I t  will stand alone, because i t  is a principle necessary to give 
full effect to a provision of the Constitution. A condition is a quality 
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annexed to land whereby an estate may be defeated. A homestead right 
is a quality annexed to land whereby an estate is exempted from sale 
under execution for debt. 

The cause will be remanded to the Superior Court, with certified 
copies of the two opinions that are filed, to the end that the Superior 
Court may appoint three commissioners to lay off the homestead of the 
plaintiffs, with instructions to give notice at the time to the defendants, 
and in  all particulars to observe as near as may be the requirements of 
the Constitution and of the homestead act. Each party will pay his own 
costs in this Court. 

PER CURIAM. Judgment accordingly. 

Cited: Gheen v. Summey, 80 N.  C., 191; Adkan v. Shaw, 82 N.  C., 
477; Kwner v. Coodson, 89 N. C., 277; illarkham v. Hicks, 90 N.  C., 
205; Jones v. Britton, 102 N.  C., 242 ; Jones v. Britton, ib., 183; Van 
Story v. Thorntoa, 112 N .  C., 208; Garclner v. Batts, 114 N .  C., 500; 
Borm~duval v. Rockwell, 117 N.  C., 325; Thomas v. Fulford, ib., 672, 
680, 683; Benton v. Collins, 125 N.  C., 95; Jordan v. Newsome, 126 
N. C., 558; Joyner v. Sugg, 132 N. C., 588; Atwell v. Shook, 133 N. C., 
391. 

ELIAS J. JENKINS v. WILLIAM 0. BOBBITT. 
(385) 

Homestead Estate-Reversionary Interest-Deed-Assent of Wife. 

1. A married woman has no interest or estate in the reversion which takes 
effect after a homestead estate. Therefore, the assent of the wife is  not 
necessary to give validity to a deed of the husband conveying such 
estate in  reversion. 

2. Under Article X, sec. 8, of the Constitution, the assent of the wife is neces- 
sary to a disposition of the homestead estate. 

APPEAL at August Special Term, 1876, of GRANVILLE, from Sey- 
mour, J .  

This action was brought to foreclose a mortgage, and a jury trial being 
waived by the parties, his Honor found the following facts: 

1. On 23 January 1874, the defendant executed to the plaintiff a 
mortgage on certain lands in the county of Granville, to secure a debt of 
$500 which he owed to plaintiff. 

2. The mortgage deed was without the conbent, signature, or private 
examination of the defendant's wife. 

3. Previous to the execution of the mortgage the said land was, upon 
petition of defendant, and in conformity to the act of Assembly in such 
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case made and provided, assigned to him as his homestead, and the de- 
fendant, with his wife and one minor child, is now living thereon. 

4. The defendant was married to his said wife in  1851, and bought 
the land in  controversy in 1858. 

5. The amount due plaintiff in the indebtedness which said mortgage 
was given to secure is $500, with interest from 23 January, 1874. 

Upon these facts, his Honor held that the deed conveying said lands 
was invalid, upon the ground that the wife did not assent thereto, 

(386) and that plaintiff was not entitled to judgment of foreclosure, but 
was entitled io judgment for the amount due, with interest. From 

so much of said judgment as refused an order for foreclosure the plain- 
tiff appealed. 

J.  B. Batchelor, L. C. E d w a d s ,  and Mewirnon,  Pul ler  & Ashe  for 
plaint if. 

Busbee & Busbee for defendant .  

PEARSOX, C. J. Previous to the execution of the mortgage mentioned 
in the pleadings, the homestead of the defendant had been duly assigned 
in the land. The question is, Was a conveyance of the land subject to 
the homfstead valid to pass the reversion? His  Honor ruled that the 
conveyance was invalid for want of the assent of the wife of the de- 
fendant. 

The d e  has no estate, interest, or concern in  the reversion. I t  does 
not take effect in  possession until after the termination of the homestead 
estate. So we are at a loss to see on what ground the assent of the wife 
should be necessary in order to give validity to the deed of the husband, 
by which he conveys his estate in reversion. We learned on the argu- 
ment that the opinion of his Honor was based on what he conceived to 
be the proper construction of the Constitution, Art. X, sec. 8 : "Nothing 
contained in the foregoing sections of this article shall operate ,to pre- 
v e ~ t  the owner of a homestead from disposing of the same by deed; but 
no deed made by the owner of a homestead shall be valid without the 
voluntary signature and assent of his wife, signified on her private 
examination according to law." We think i t  clear that this section 
refers exclusively to the disposition of the homestead estate by the owner 
thereof, and has no reference whatever to any conveyance he may make 

of his estate in  reversion. By the proper construction, this sec- 
(387) tion should read: "But no deed purporting t o  dispose of thq horne- 

stead, made by the owner of a homested, shall be valid without 
the voluntary signature and assent of his wife, signified on her private 
examination according to law." Read in this way, there is sense in  i t ;  
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but to make i t  apply to a disposition of the reversion as well as a dis- 
position of the homestead estate incurs the censure of the rule, Hawet in 
litera hwet in cortice. 

1 By the common law there was the same right of disposition in respect 
to an estate in reversion as to an estate in possession; the only difference I being that a reversion after a freehold estate was passed by grant, and 
an estate of freehold in possession was passed by feoffment. 

I As the owner of an estate in reversion after a homestead estate had a 
right to make a voluntary alienation, i t  followed that his creditors had a 
right to have it sold under execution. Hence the necessity for the statute, 
Bat. Rev., ch. 55, see. 26. I f  the wife had the power to put a veto upon 
the sale of the reversion by refusing to give her assent, that act would not 
have been needed. But such a power on the part of the wife, to object 
either to the voluntary disposition of the reversion by the husband or to 
an involuntary disposition of i t  by execution, was not then suggested by 
any one. 

Hinsdale v. Williams, 75 N.  C., 430, extends the operation of the act 
to sales of the reversion by an administrator to pay debts; but a sale by 
the owner of a homestead of his estate in  reversion stands as at  common 
law, and the owner has full power to sell it, or to mortgage i t  if he de- 
sires to raise money on the cEedit of it. I t  is his property; why should 
he not have a right to dispose of i t ?  The right seems to be con- 
ceded by his Honor, unless i t  be restrained by the section of the (388) 
Constitution upon which we have commented. 

Error. Judgment appealed from reversed. Judgment of foreclosure 
by sale may be entered in  the court below. 

PER CURIAM. Reversed. 

Cited: Murphy v. McNeill, 82 N.  C., 223; Castlebury v. Maynard, 
95 N. C., 285 ; Jones v. Britton, 102 2. C., 184 ; Hughes v. Hodg,?~, ib., 
260, 261; Van Story v. Thornton, 112 N.  C., 208; Thomas v. Pulford, 
117 N. C., 682; Williams v. Scott, 122 N.  C., 548; Joyner v. Sugg, 131 
N. C., 326, 339, 348, 349; S. c., 132 N. C., 587, 597; Dalrymple v. Cole, 
156 K. C., 357. 
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B U N C H  & CO. v. WILEY TOMLINSON. 

Personal Property Exemption-Waiver-Exeeutory Contract. 

Where the defendant agreed under seal not to claim his personal property 
exemption against the collection of a certain debt: Held, that such agree- 
ment is not binding upon him. 

In such case the contract is executory, and a levy and sale by the sheriff 
of any portion of his personal property exemption in no way affects the 
title of the defendant thereto. 

In such case the court will not compel the defendant to a specific perform- 
ance of his contract, but will leave the plaintiff to his action for damages 
for its breach. 

CASE AGREED, heard a t  Spring Term, 18'77, of WILSON, before Moore, J .  
The case is sufficiently stated by Mr. Justice Paircloth in delivering 

the opinion of this Court. 
His  Honor held that the waiver in the note was binding upon the de- 

fendant, and that at the time of the levy by the sheriff on the property 
of defendant he was estopped from claiming his personal property ex- 
emption. Judgment for plaintiff. Appeal by defendant. 

(389) connor & Woodard for plaintif. 
Kenan & Murray for defendant. 

FAIRCLOTH, J. The agreed case states the following facts: The de- 
fendant made the following written agreement with the plaintiffs : 

WILSON, N. C., 4 July, 1876. 

One day after date, for value received, I promise to pay Branch & Go., 
or order, $49.09, with interest from 1 January, 1876, at  8 per cent. I 
hereby agree that I will not claim any homestead or personal property 
exemptions on any final process issued for the collection of this note, and 
expressly waive the same. Witness my hand and seal. 

Witness : J. F. FARMER. WILEY TOMLINSON. [SEAL] 

The plaintiffs had a judgment on this instrument, issued an execution 
to the sheriff, who sold defendant's horse thereunder, and plaintiffs pur- 
chased it. and bring this suit to recover the same. The defendant at  the 
time of the levy claimed his personal property exemption, which was not 
allowed him. b i d  the defendant waive his right to his personal property 
exemption? is the question presented, and we are of opinion that he 
did not. 

The Constitution, Art. X, exempts from sale under execution a home- 
stead for the benefit of every resident of the State, and after the death 
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of the owner thereof, for the wife or children during her widowhood or 
their minority. I t  also provides the only mode of disposing of the same, 
namely, by a deed of the husband and wife and her privy examination 
duly taken. 

I t  also exempts $500 worth of the personal property of every resident 
df the State from sale under execution, and the Legislature (Bat. Rev., 
ch. 55, sec. 10) has given the wife or children a right to have the same - 
laid off, if he fails to do so before his death, and the Constitution 
and Legislature both are silent as to the mode of disposing of such (390) 
exempted property. 

These provisions manifestly disclose the settled policy of the State to 
secure a home and the means of support to each one of its resident citi- 
zens, which the courts must recogxiye and sustain. 

I t  niay be assumed that thc defendant, as he could sell the exempted 
property at  any time, or mortgage it, could waive his right at  the time 
of the levy, and that a sale then made by the sheriff would pass the abso- 
lute title to the purchaser; but an agreement beforehand to do so, being 
merely an executory agreement, in no way affects the title, which remains 
in  the defendant until a sale. nor docs i t  prevent him from disregarding 
his contract if he chooses to do so, and leave the plaintiffs to their action 
for damages. It is an agreement with the plaintiffs, and not with the 
sheriff, whose duties are prescribed by law. 

I t  is urged that the defcndant should be compelled to perform his 
agreement specifically. This reniedy is not a matter of absolute right in 
the partios, but is one resting in the sound discretion of the court. 

An agreement even for the purchase of land must be certain, just, and 
fair  in  all its parts, impartial for the plaintiff and not oppressive to the 
defendant, before the aid of a court of equity can be invoked to enforce 
i t ;  but when the contract is fit for the intervention of the court, a decree 
of performance will follow as a matter of course. Whereas, in the case 
of a contract for the sale of personalty, i t  mill not be decreed specifically 
except in certain cases for peculiar reasons. This is the settled rule, and 
it does not rest upon any distinction between real and personal property, 
but upon the ground that, in the former case, damages at law will not 
afford an adequate remedy, because lands have a peculiar and special 
value, some being more valuable and more conrenient to the purchaser 
than others. Whereas, in the latter case, damags calculated at  
the market value afford a remedy as full and complete as the de- (391) 
livery of the articles to the purchaser would be, because like arti- 
cles can be easily purchased with the money recorered. One horse or one . 
ton of iron has no peculiar value over another of the same kind. 

I n  some cases, however, the court will enforce contracts of the latter 
kind, as in  the case of an heirloom, a favorite picture, a portrait, or other 
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family relics, in favor of members of the family; because these articles 
have something above their market value, called p r e f i u m  affectionis.  In  
W i l l i a m s  .c. H o w a r d ,  7 X. C., 74, the contract for a  fa^-orite slave was 
ordered to be executed, Chiof Jus t i ce  T a y l o r  saying that "for a faithful 
family slave, endeared by a long course of service or early associations, 
no damage can compensate; for there is no standard by which the price 

.of affection can be adjusted, and no scale to graduate the feelings oi the 
heart." 

The same order mas made in J u s t i n  v. gill as pi^, 54 N. C., 261, on a 
contract for shares in a rairroad not yet completed, on the ground of a 
trust; slid, notably, that there is a differencc between Government stock 
in Er?.gland, which may be bought readily in market at  a well known 
value, and shares in a railroad company taken for the purpose of con- 
structing the same, the value of which shares could not well be estimated 
in damages. 

I t  will be obserwd that in our case there is no description of property, 
no agreement to sell or make title to anything; so that specific perform- 
ance is otlt of the case. 

The agreement is to waive R right in contravention of State policy, 
which agreement this Court cannot undertake to enforce. We find that 
the same conclusion in regard to the supposed waiver has been adopted 
in Kentucky. Xarcley v. R a y a n ,  10 Bush., 156. 

PEE CURIAM. Reversed. 

(392) 
EVA C. HUNTLEY v. JACKSON WHITNER, ADMINISTRATOR. 

~ V w r i e d  Women-Bonds  o f ,  V o i d .  

A married woman is  not bound upon a bond executed by her for the acquisi- 
tion of property to make equality of partition of land between herself 
and her sisters. 

APPEAL from a justice of the peace, tried at Spring Term, 1877, of 
CATAWBA, before S c h e n c k ,  J .  

David Link died intestate in 1870, leaving a widow and three children, 
namely, the plaintiff. the defendant's intestate (Sarah Cline), and Bar- 
bara Sigmore. The last two named were married women in 1873, and 
the plaintiff a widow.. These three persons held the land, of which their 
ancestor died seized, as tenants in common, and with their husbands 
procured commissioners to divide the same between them. After the 
division, they joined their husbands in executing quitclaim deeds for 
their respective shares. 
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The commissioners charged the dividend d o t e d  to Sarah Cline with 
$200, and she, without objection from her husband, executed a note, of 
which the following is a copy: 

One day after date I promise to pay to Eva C. Huntley the sum of 
$200, the land to stand security until paid for, for value received. 28 
October, 1873. SARAH CLINE. [SEAL] 

This note was given to make the shares equal in  value, and is the sub- 
ject of this action. His  Honor held that the plaintiff could not recover, 
upon the ground that Sarah Cline was a feme covert a t  the time she 
executed the note. Judgment for defendant. Appeal by plaintiff. 

31. L. il4cCorlcle and R. B. A .~mf ie ld  for plaintif. 
Q. N .  F o l k  f o r  defendant .  

READE, J. The question is, whether the bond of a married (393) 
woman lo pay money given for fair and fnll consideration is 
binding upon her. 

I t  is familiar learning that the contract of a married woman is not 
merely voidable, like the contract of an  infant, but that i t  is absolutely 
void and of no effect, and cannot be ratified. 

I t  is supposed, however, that our Constitution of 1868, and our Legis- 
lature since, have made some exceptions to the common-law doctrine. 
They have made none whatever as to the general doctrine. I f  a married 
woman borrows of me $100 and gives me her bond for it, she is no more 
liable than she was at common law. So if she sells me her land or other 
property and I pay her for it. 

The exceptions are that under the constitutional provision all that is 
hers at the time of marriage, and all that she shall acquire during-mar- 
riage, shall remain her sole and separate property, and may be devised 
or bequeath by her to take effect after her death, and may be con- 
veyed by her to take effect immediately or at any time, with her hus- 
band's written assent. Const., Art. X, sec. 6. And under the statute she 
may make a contract affecting her property for her necessary personal 
expenses, and for the support of the family, and to pay her debts exist- 
ing before marriage. This she may do of her own accord, by her own 
separate act, without the consent of her husband. Bat. Rev., ch. 69, 
sec. I?. 

This case does not fall under any of the exceptions. To put i t  in  the 
strongest light for the plaintiff, i t  was a bond given for the acquisition 
of property to make equality of partition of land between her and her 
sisters. She i; not bound upon the bond. But whether the land is not 
bound is a question in regard to which the plaintiff will do doubt be ad- 
vised. 

PER CURIAM. Affirmed. 
287 
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Cited: Smi th  v. Gooch, 86 N. C., 279; Dougherty v. Sprinkle, 88 
N. C., 303; Flaum v .  Wallace, 103 N .  C., 304; Baker v. Garris, 108 
N. C., 223; Sanderlin v .  Sanderlin, 122 N .  C., 3 ;  Harvey v. Johnson, 
138 N. C., 357; V n n n  v .  Edwards, 135 N. C., 674. 

(394) 
JOHN W. KIRKMAN. ADXIXISTRATOR, v. THE BANK OF GREENSBORO. 

Married Women-Zight Lo Receive Their  Property N o t  Restricted. 

1. The constitutional and statutory restriction upon the rights of married 
women in regard to the management of their separate estate does not 
operate to prevent them from receiving or reducing their property into 
possession without the written assent of the husband. 

2. Where an attorney collected money due a married woman as distributee 
of a decedent's estate, and paid the same in a certificate of deposit on a 
bank, and the bank subsequently paid her the amount thereof: Held, 
that the husband, as  administrator of his wife, could not recover the 
amount of the certificate from the bank on the ground that his written 
assent to the transaction had not been obtained., 

APPEAL at Spring Term, 1877, of GUILFORD, from COX,  J. 
The plaintiff John W. Uirkman married Nancy E. Clymer in 1858, 

who \?-as a widow with t n o  childlcn, namely, Joseph Clymer and a 
daughter, who married  hen^ A. Wilson. 

The said Nancy, in 1872, was a distributee of a certain estate, and as 
snch was entitled to the sum of $690. I n  the settlement of this matter 
in  1873 Messrs, Dillard &. Giln~er, her attorneys, deposited said amount 
with the defendant bank, and took a certificate of deposit, which they 
turned over to her, and she held the same more than six months. 

The said Nancy died intestate on 12 February, 1875, and the plaintiff 
m-as duly appointed her sdministrator. H e  then demanded of the de- 
fendant paymenx of the amount of the certificate. The other facts neces- 
sary to an understanding of the case are stated by X r .  Justice Reade 
in delivering the opinion of this Court. 

Upon issues submitted, and under the instructions of his Honor, the 
jury rendered a verdict for the defendant. Judgment. Appeal 

(395) iy plaintiff. 

Xcott & Caldzuell for p l a i d i f .  
~Ycales d S c a l ~ s  for deieiz&mt. 

READE, J. Under the Constitution, the real and personal property of 
the wife "shall remain and be her sole and separate estate, . . . and 
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may be devised and bequeathed, and, with the written assent of her hus- 
band, conveyed by her as if she were unmarried." Const., Art. X, sec. 6 

No power whatever is given to the husband, and no restriction upon 
the wife, except as to the "conveyance" of the property to take effect 
during her life, which requires the husband's assent in  writing. 

The statute, which was intended to carry out the constitutional pro- 
vision, uses somewhat different language: "No woman during her cov- 
erture shall be capable of making any contract to affect her real or per- 
sonal estate, without the written consent of her husband." Bat. Rev., 
ch. 69, sec. 17. 

I t  is not worth while to consider whether the Legislature could restrict 
or enlarge the rights of the wife or of the husband, as they are declared 
in  the Constitution, because it is evident that the Constitution and stat- 
ute are in harmony and mean the same thing-to make the wife's prop- 
erty her own as if she were unmarried, without the power of sale or 
charge, to operate during her life, without the husband's written con- 
sent. 

Does the constitutional restriction against her "conveying" her prop- 
erty, or the statutory restriction against her "making any contract to 
affect it," without the written assent of the husband, operate to prevent 
her from acquiring, receiving, or reducing her property into (396) 
possession without his written assent? Can the husband, by withholding 
his written assent, prevent the wife from reducing her property into 
possession? I f  I have her property, may I not deliver i t  up to 
her?  I f  I owe her a debt, may I not pay her?  Undoubtedly; else, in- 
stead of making the wife's property her own, "sole and separate," she 
would he completely at the mercy of her husband. 

I f  she had not the right to receive her property in this case, then she 
never has received the $690 from anybody, from the administrator, from 
Dillard & Gilmer, nor from the bank. They all owe i t  to her now, and 
her administrator had his choice to sue any of them. But if she had 
the right to receive i t  from the administrator, from Dillard & Gilmer, 
or the bank, then she has received it, and her administrator cannot 
recover it. 

Dillard & Gilmer owed her $690, which they had collected for her of 
an administrator, and they, for safety and convenience, deposited the 
money in bank, the defendant, to her credit, and took a certificate of 
deposit as evidence that they had done so; and in the presence of her 
husband, and with his oral but not his written, assent, they delivered to 
her the certificate of deposit, and she gave them a written receipt for the 
amount, which receipt was witnessed by her husband. 
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Tn that $690 which they had collected for her, and which they owed 
her, she had a property, and in  some sense the discharging them and 
taking the bank in thpir place was a "contract affecting her property," 
and. get i t  would seem monstrous to held that by that trailsaction she had 
('conveyed" her property to them in the sense used by the Constitution, 
or made a "contract with them affecting it" in the sense used by the 
statute. They owed her a debt and paid i t  to her;  that was all. 

Now, suppose she had gone immediately to the bank with the certifi- 
cate and drartn the money 2nd given up the certificate: how could that 
have differed from the transaction with Dillard & Gilmer? Not at all. 
I n  both cases she was "receiving" her property, and not "conveying" or 

"disposing" of it. 
(397) I f  she could have gone to the bank and received the money 

with her own hands, she could have sent an agent just as well; 
and that is just what she did. At one time she sent her son to the bank 
with the certificate and with a written order to the bank to pay her son 
$300 "for her," which the bank did, and indorsed the payment on the 
certificate and sent i t  back to her. Subsequently there was another pay- 
ment of $90 indorsed on the certificate, but i t  is not stated to whom the 
payment was made, as there had also been a priorpayment of $50 in- 
dorsed. And finally the certificate was sent by another son, or son-in- 
law, to the bank, with the following indorsement : "Mr. Gray: Please 
pay the amount of this note to R. ,4. Wilson. Yours, Nancy E. Kirk- 
man." And the bank paid the money and took up the certificate. 

Now, in all this, what property did she '(convey" to the bank, or what 
contract did- she make with the bank affecting her property? I t  is ad- 
mitted that the payments of $20 and $90 were for her;  the order for 
$300 stated expr~ssly that it was for her, and the indorsement request- 
ing the balance to be paid to Wilson only made him her agent to receive 
it, the certificate not being negotiable, being payable in  currency. So 
that the bank paid the whole of i t  to her, or her agent. 

But, then, i t  is said that notwithstanding that, yet she in  fact received 
the money and gave the $300 to one son and the balance to another son or 
son-in-law. Grant that to be SO, and yet i t  does not affect the defend- 
ant. The defendant knew nothing of that fact, and was not obliged t a  
look to the use made of the money after she had received it. 

I t  should be noticed that this is not the suit of the husband in  his in- 
dividual right, but as administrator of his wife, and as such he 

(398) has no right which she would not have if she were alive and the 
plaintiff in this action. Bnd having received her property from 

the bank by herself or her agents, or by persons whom she induced the 
bank to believe mere her agents, and having "conveyed" nothing to the 
bank, she could not recover. 
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We have laid but little stress upon the issues or the finding of the 
jury, because they are so confused as to be unintelligible. We have 
gathered the facts as best we could from the whole record. 

PER CURIAM. No error. 

Cited:  Aol l iday  v. McMillan,  79 N. C., 317; Hall  v. Bhort,  81 N. C., 
278; George v. High, 85  N. C., 101; Morris v. Morris, 94 N.  C., 617; 
Ratt l .  v. iIla.qo, 102 N.  C., 439; Osborne 2). Wilkes ,  108 N. C., 668; 
Blake  v. Blackley, 109 N.  C., 264; W a l k e r  v. Long, ib., 513; Waltolz V .  

Rristol,  125 N. C., 424, 425; Ral lybur ton  v. Blagle, 132 N.  C., 948. 

STATE ox RELATION OF M. V. PRINCE, CHAIRMAN, ETC. V. K. M. McNEILL, 
ET ALS. 

SheriljC--0fJicial Bond-Breach of-Con&tion.s Expressed. 

1 .  Where an action was brought on the bonds of a sheriff, given in 1872 and 
1873, conditioned only for those years, for default in collecting taxes 
for the year 1874:  Held, that a demurrer to the complaint was properly 
sustained. 

2. In such case the conditions expressed in the bonds cannot be enlarged so 
as to embrace the year 1874;  nor will the law prescribe the conditions, 
without regard to the conditions expressed in the bonds after they are 
executed. 

ACTIOX for breach of official bond, tried at Fall Term, 1876, of HAR- 
NETT, before F u ~ c h e s ,  J. 

This action was brought by the plaintiff as chairman of the (399) 
board of county commissioners against the defendant, E. M. Mc- 
Neil1 and the sureties on his bonds as sheriff of Harnett County, exe- 
cuted respectively on 2 September, 1872, and 1 September, 1873. 

The allegntion was that the sheriff failed to collect and to pay over 
, 

the whole amount of taxes as evidenced by the list placed in his hands 
in July, 1874; that there was a halance due of $7,606.06, and that the 
county treasurer, refusing to bring action as he is required to do, is 
made a party defendant. 

The defendants demur to the complaint, and assigned as cause: 
1. Because the action is in the name of plaintiff as chairman of the 

board of commisssioners. 
2. Because i t  appeared from the complaint that the bond declared on 

waa g i ~ e n  for a special purpose, and conditioned for the collection and 
payment of "all the taxes due for said county for said year" (1872), 
etc,, and that the same was unauthorized by law and not binding on de- 
fendants. 
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3. Because the complaint does not allege that there was any failure 
on the part of the sheriff to collect and pay over the taxes assessed upon 
tho list which came into his hands on 1 July, 1873. 

4. Because the complaint assigns as a breach of the bond given in 
September, 1872, a failure to account for and pay over the taxes col- 
lected, or which ought to have been collected, upon the list which came 
into the hands of the sheriff in  July, 1874. 

8. And because the complaint assigns as a breach of the bonds given 
in  September, 1872 and 1873, a failure to collect the taxes upon the list 
which came into the hands of the sheriff in July, 1874, and demands 
judgment against a11 the defendants for the penalty of both of said 
bonds. 

His Honor sustained the demurrer, and gave judgment in  favor of 
defendants for costs. Appeal by plaintiff. 

(400) J o h n  Manning  and M. W .  R a y  for p l a i n t i f .  
W .  A. Quthrie ,  Neil1 M c K a y ,  and W.  E. Murchison for t h e  

defendants.  

KEADE, J. The plaintiff insists that his right to recover is clear under 
the decision in S. v. Bradshaw,  32 N .  C., 289 ; that upon a sheriff's bond 
coilditioned that "he shall pay all money by him received by virtue of 
any process, to the person or persons to whom the same shall be due, 
and in all other things will truly and faithfully execute the said office 
of sheriff during his continuance therein,'' the sureties were liable for 
the sheriff's default in collecting and not paying over money, which by 
law he was bound to collect and pay over. That is the whole case, and 
how it governs this is not seen. 

I n  this case there is no such condition in  the bonds, general or special; 
and the only conditions in the bonds to colIect and pay over the taxes 
for the years 1872 and 1873 were strictly complied with. 

The plaintiff insists that the defendant sheriff, instead of giving a 
bond in September, 1872, conditioned for the collection and payment of 
the taxes of 1872, and another bond in 1873 for the collection and pay- 
ment of the taxes of 1873, both of which bonds he complied with, he  
ought  to have given a bond in September, 1872, and in  September, 1873, 
conditioned for the collection and payment of the taxes of his whole t e r m  
of of lce ,  which would have includpd the year 1874, in  which year he was 
a defaulter, and that what he ought to have done he is to be taken as 
having done; and his bonds of 1872 and 1573, although conditioned only 
for those years, are to be construed as if conditioned for the collection 
and payment of the taxes of 1874. 

I t  is not pretended that that would be so at  common law, or 
(401) by the ordinary rules of construction; but that it is so under the 
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statute, which provides as follows: "Whenever any instrument shall be 
taken or received under the sanction of the board of county commission- 
ers, etc., purporting to be a bond executed to the State for the perform- 
ance of any duty belonging to any office or appointment, such instru- 
ment, notwithstanding any irregularity or invalidity in the conferring 
the offices, etc., or any variance in the penalty or condition of the instru- 
ment from the provision prescribed by law, shall be valid, and put in 
suit in tlle name of the State for the benefit of the person injured by a 
breach of the condition thereof, in the same manner as if the office had 
been duly conferred, etc., and as if the penalty and condition of the in- 
strument had conformed to the provisions of law." 

I t  is insisted that under that statute the conditions of the bonds sued 
on are to be enlarged and construed as if they embraced in express terms 
the year 1874, or the whole term of office; that as soon as the defend- 
ants executed the bonds, the law prescribed the conditions without regard 
to the conditions as expressed in the bonds. I f  the statute had been in- 
tended to be as broad as that, then the statute itself ought to have set 
out the conditions, so that the obligors could have know what obligation 
they were incurring. Other sections of the statute require the sheriff, 
before entering upon the duties of his office, to execute three bonds, 
namely, "one conditioned for the collection, payment, and settlement of 
the county, poor, school, and special taxes, as required by law, in a sum 
double the amount of said taxes; one for the collection, payment, and 
settlement of the public taxes, as required by law, in a sum double the 
amount of such taxes; and a third in the sum of $10,000 conditioned as 
follows"; and then the conditions are set out in  detail, being for the 
faithful execution of process and the collection and payment of 
money, etc., "and in all other things well and truly to execute the (402) 
said office of sheriff during his continuance therein." 

Now. the conditions of the bonds sued on do not conform to the re- 
quiremknts of these sections of the statute. Instead of being one bond 
for the county taxes in  double their amount, and another for the State 
taxes in double their amount, the two bonds are blended into one for 
both county and State taxes, and without specifying the amounts. 

Now, prior to the curative statute above set forth, these bonds could 
not be recovered upon at all as statutory bonds, as a number of decisions 
will show. but would have had to be sued on as common-law bonds. But 
now that statute cures such defects. I t  being apparent from the condi- 
tions expressed in  the bonds that they were intended to be for the collec- 
tion of the State and county taxes, they shall be valid for that purpose 
as statutory bonds, notwithstanding the formal variance between the 
conditions as expressed in the bonds and those prescribed by law. The 
object was to enforce the substance of the obligation without regard to 
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formal defccts or variances. But it certainly never was the purpose of 
the act to make men do that which they never undertook to do in form 
c?r substance; nor especially to do precisely the contrary of their under- 
taking. 

Here the undertaking was in  plain terms which admit of no other con- 
struction-to collect and pay the taxes of 1872 and 1873, and not the 
taxes of 1874. 

To this the plaintiff objects that although the bonds sued on have not 
conditions to cover the taxcs of 1874, yet they ought to have, and thcre- 
fore under the statute they are to be construed as if they had;  and S v. 
Bradsl~aw, 32 N. C.; 229, is relied upon as express authority. 

That is stated to be "an action of debt on a general bond given by the 
sheriff of Rowan in the sum of $10,000 for the discharge of the 

(403) duties of his office for the year 1847, of which the condition is in 
the form prescribed by the statute. The breaches assigned were 

that the sheriff failcd to collect the town taxes of Salisbury for 1847. 
The defense was that the bond sued on was for the collection of the 
State and cozudy taxes. and that the town taxes were ncither, and there- 
fore the bond did not embrace them. What the decision would have 
been if that had bcen the only condition of the bocd does not appear; 
but a further condition of the bond was that "he shall pay all money by 
him received by virtue of any process to the person or pcrsons to whom 
the same shall bc due, and in all other things will truly and faithfully 
cxccute the said ofice of sheriff during his continuance therein"; and 
then the learned judge who delivered the opinion proceeded to say: 
"These words are, therefore, broad enough to cover the present case." 

I t  will be seen, thcreforc, that the ouly point in that case was whether 
to collect the town taxcs was a part of the sheriff's duty. I f  i t  was, then 
the bond, which covered all his duties in express terms, and specifying 
the payment of all money collected, of course covered this particular 
duty, and the particular money collccted. And there having been an aei 
making it his duty to collcct the town taxes before the bond was exe- 
cuted, the bond was held to covc3r it. It is difficult to see a single par- 
ticnlar i n  which that case is like this. 

The plaintiff supposed that that case is in direct conflict with Bolt  v. 
McLmn,  76 N.  C., 347; Eaton 21. Kelly, 72 N.  C., 110, and admits that 
if these cascs are to stand. then he has no slrowinq. We think these 
caws were d l  decided. and are not in conflict with S. v. Brudrhaw, 
and are snpportcd by Crumpler v. Governor, 1 2  N .  C., 52; S v.  Long, 
30 N. C., 415; S. v. Brown, 33 N. C., Y 41, a d  by the well settled rules 
of construction both of bonds and statutes. 

The cascs of Holf v. McLran m d  Baton 1,. RcUy,  s q m ,  which were 
cited as in conflict with S. v. Bmdqhnw, supra, are not so. They sim- 
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ply decide that when specific duties are mentioned, and there is (404) 
a generai clause of faithfulness in all other things, i t  means all 
other l i k e  things. -4s, for iastance, the bond to serve process, etc., and 
faithfully to do all other things, does not cover the collection of taxes; 
and S. v. Bradshaw simply decides that a bond to serve process, collect 
and pay out money, etc., is broad enough to cover money collected for a 
town which it was his duty to collect. 

PER CURIAM. Affirmed. 

THE COMMISSIONERS O F  GREENE v. WILLIAM J. TAYLOR ET u s .  

Sherif-OficiaZ Bond-Settlement of Taxes-Fraud. 

1. The bond of a sheriff, conditioned for the due collection of taxes during 
his continuance in once, is liable for taxes collected by him upon a tax 
list which had been in the hands of his predecessor in office. 

2. Where a sheriff had rendered an account of the taxes collected by him in 
. a settl'ement with the county treasurer. which account was not itemized: 
Held, in an action upon his bond that it was not necessary for the com- 
plaint to specify any errors in such settlement. 

3. Such settlement can be reopened for fraud, and when a. public officer ren- 
ders an account which is not true, it is prima facie fraudulent. 

A ~ T I O N  for breach of official bond, tried at  Spring Term, 1877, of 
GREENE, before Moore, J. 

This action was brought on the bond defendant Taylor, as sheriff 
of GREENE. The plaintiffs alleged that Taylor was elected sheriff in  
1869, for the term of one year, and executed a bond, with the 
other defendants as sureties, on 13 August, 1869 ; that said sheriff (405) 
collected a large amount of taxes and failed to pay over or account 
for a part thereof, viz., $1,000; that a committee was appointed by the 
plaintiffs to exanline and report on the amounts of Toylar for the fiscal 
year 1869; that the report submitted by said committee did not itemize 
the account, and that the plaintiffs are unable to specify the errors 
therein; but they are informed and believe that the error in the report 
was in not charging Taylor with the unlisted taxes, and in allowing 
him the insolvent taxes in an order on the county treasurer for the same. 
The defendants, in their answer, alleged that Taylor had paid over and 
accounted for said taxes, and had receipts ill full from the treasurer. 
Upon the hearing, his Honnr was of opinion; (1) That the bond sued 
on in this case is not responsible for the taxes of 1869 ; and ( 2 )  that the 
plaintiffs, in their complaint, failed to allege such specific error in  the 
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report of the committee of settlement for 1869 as is contemplated by 
Bat. Rev., ch. 102, see. 40. Thereupon the plaintiffs submitted to a non- 
suit and appealed. 

I f .  P. Grainger  for plaintif fs.  
W ,  N .  H. S m i t h  for defendants .  

READE, J. The defendant sheriff was duly elected sheriff on 7 Au- 
gust, 1869, for the term of one year, and gave bond, with the other de- 
fendants as his sureties, conditioned that he would collect and pay over 
  he county and school tax during his continuance in office. 

I t  is not explained in the case why the election was for one year in- 
stead of for the usual term, but no point was made as to any irregu- 
lartity in the election, if there was any, and therefore we give no con- 
sideration to i t ;  nor was any point made as to any irregularity in the 

bond; nor, indeed, would such an objection have availed anything 
(406) so far  as we can see, under our statute for curing defects and 

irrigularities in official bonds. Bat. Rev., ch. 81, sec. 16. 
Rut his Honor was of the opinion that the plaintiff could not main- 

tain the action ('because the bond sued on is not responsible for the 
taxes of 1869." We do not agree with his Honor. The bond, by its 
precise terms, is liable for all the taxes "during his continuance in  office." 
I t  does not matter, therefore, whether he collected taxes in 1869 or in 
1870, or in both; his bond covers them. We suppose that the idea was 
that the tax list of 1869 was in  the hands of his predecessor, and that 
he is living, or his administrator if he was dead, was entitled to collect 
the tax list for 1869, That may be so; but still if the defendant did i n  
fact collect them, then the bond covers them, and i t  is not for him or 
his sureties to say that they are not liable for them. I t  is their convenant 
that they will pay all that he collects during his continuance in office. 

His  Honor further held that the action could not be maintained be- 
cause the plaintiff had not "specified" any error in the amount of the 
taxes as settled by the sheriff with the county treasurer, and approved 
by the board of commissioners, as provided for in Bat. Rev., ch. 102, 
see. 40. How could the plaintiff spec i f y  anything? The defendant took 
care that there should be no opportunity to specify. He did not i t emize  
his account. He  simply said that he had collected so much, and had 
paid it over to the treasurer. And of course all that the plaintiff could 
do was to say generally, "You have collected more than that." And 
although i t  is true, both outside of the statute and under it, that in order 
to surcharge and falsify an account you must specify the items, yet that 
is only true where there are items to specify, and here there were none. 
And, furthermore, the statute provides for opening the settlement, not 
only where you can specify errors, but where there is '(fraud." And 
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where a public officer renders his account and does not render a (407) 
true one, that is prima faci fraud. And if he is squeamish 
about a revision of his accounts, i t  might be well enough to try what 
virtue there is on the criminal side of the court. I t  sounds badly and 
smacks of corruption when public officers are unwilling to open their 
accounts to a fair  inspection; and i t  i,q just as bad where their sureties 
encourage them in it. 

But the plaintiffs say that, although they cannot specify accurately 
because the amount is not itemized, yet they are informed and believe 
that the errors were in not charging the sheriff with the unlisted taxes 
and in allowing him insolvent taxes, and also an order given on the 
treasurer for said taxes; that is to say, that the commissioners had 
allowed him those taxes and given him an order on the treasurer, which 
he had credit for, and that in his final account he claimed oredit a sec- 
ond time. Now, this would seem to be quite specific, and, if true, quite 
fradulent. The plaintiff ought to have been allowed to show whether 
the allegation was true. 

PER CURIAM. Venire de novo. 

Dist.: Suttle v. Doggett, 87 N.  C., 206. 

(408) 
STATE OK RELATION OF JOHN A. VANN, TREASURER, ETC., V. ISSAC PIP- 

KIN, JAMES M. WYNNS, AND JAMES M. WYNNS, EXECUTOR OF JOHN W. 
SOUTHALL. 

Oficial Bond-Breach of-Forfeiture of Ofice-Vacancy. 

1 .  A forfeiture of office and a vacancy can be judicially declared only after 
trial and culpability established. Therefore, the office of sheriff does not 
become vacant by failure of the incumbent to renew his bond. 

2.  The sureties on the bond of a sheriff are liable for all official delinquencies 
of which the principal may be guilty during the continuance of his term 
of office. 

3. Where a sheriff, elected in 1872, continued to exercise.the duties of the 
office after his failure to renew his bond and produce his receipts, and 
was reelected in 1874 and failed to collect and pay over the taxes for 
that year: Held, that he was liable on his bond of 1872. 

ACTIOK for breach of official bond, tried at  Fall  Term, 1876, of HERT- 
FORD, before Moore, J. 

The faots so far  as material to present the points made and decided 
are as follows : 
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The defendant Isaac Pipkir. mas reelected to the office of sheriff of 
Hertford County in 1572, took the prescribed oath, and executed the 
bond described in the complaint, with the other defendants as sureties. 

On thc first Monday in September, 1573, he failed to renew his official 
bond, and also failed to produce the receipts of settlements of public 
taxes for preceeding pear. Xo action was taken by the county com- 
missioners against him, and he continued to exercise and discharge all 
the duties of the office until the end of his term. The tax list was made 
oui. and delivered to him for collection. He  was again elected in 1874, 

and qualified, and executed the bond described in  the answer, and 
(409) to which other persons than the defendants were sureties. The 

tax list for 1974 mas, in August of that year, placed in his hands 
for collection, and for default in not collecting these taxes the treasurer 
of said county instituted this action. 

The f2cts being admitted, his Honor held that the plaintiff was entitled 
to judgment, and the defendants appealed. 

If'. N.  H .  Smith for plaintif.  
D. G. FozvTe a ~ z d  D. A .  Barnes for defendants.  

Bymux, J. By law, the term of the office of sheriff is two years. 
Before entering upon the discharge of the duties of the office, the person 
elected sheriff is required to execute bonds for the faithful collection and 
payment of the State and county taxes during his term of office. The 
term of the defendant Pipkin began on 1 September, 1872, at  which time 
he exccuted the required bonds, one of which is the one now in suit, and 
entered upon the dischrge of the duties of his office. 

By law, the sheriff is also required to renew his said bonds annually, 
"and produce the receipts from the public treasurer, county treasurer, 
and other persons in full of all moneys by him collected, or which ought 
to have been by hini collected, for the use of the State and county, and 
for ~vliicb he shall have become accountable; and a failure of the sheriff- 
elect to renew his bdnds or to exhibit the aforesaid receipts shall create a 
vacancy." Bat. Rev., ch. 106, sec. 5. The defendant Pipkin failed to 
renew his bonds or produce the receipts from the public officers in full 
of all moneys collected, or which ought to have been collected, by him, 
but he nevertheless continued in his office without hinderance until the 
regular pxpiratio'n of the term. I n  August, 1874, the tax lists for the 

taxes of that year were duly made out and delivered to him for 
(410) collection, and for his default in not collecting these taxes the 

action is brought. 
I t  is admitted by the counsel of the defendants that the defendant 

Pipkin is liable upon his said bond, if he in law continued to be sheriff 
after his default in renewing his bond and producing his recepts, but it 
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is insisted that upon his failure to do so, the onice of sheriff became 
vacant ipso faclo by thc express provisions of the statute above recited, 
and that this vacancy having occured on 1 Septembcr, 1873, no action 
lay upon the bond of 1872 for the noncollection and nonpayment of the 
taxes assessed for 1874. Such is not the law. Until the office shall be 
declared vacant by some competent tribunal authorized by lay to dcclare 
a vacancy, the sheriff-elect may rightfully hold the office until the end 
of his term; and he is liablo upon his bond for a11 official delinquencies 
of which he may bc guilty during the continuance of his term of office. 
Nor  can such a vacancy bc declared until the alleged delinquent shall 
have had due notice and a day in  court, if in reach of its process. A 
forfeiture of office and a vacancy can be judicially declared only after 
trial and culpability established. The sheriff has a property in the 
emoluments of his office, of which he cannot be deprived but by the law 
of the land. Const., Art. I, sec. 17; Hoke v. IIenderson, 15 N. C., 1. 

The sheriff, therefore, continued in office, and is liable upon the bond 
declared on for the taxes of 1874. Gofield v. McNeill, 74 N.  C., 535; 
Comrs. v. Clarke, 73 N.  C., 255; Illoore Co. v. Mclniosh, 31 N. C., 307. 

The plaintiff is entitled to judgment according to the case agreed. 
PEX CURIAM. Affirmed. 

Cited: Dizon v. Comrs., 80 N.  C., 120; Trotter v. Mitchell, 115 N .  C.,  
193; CaZdztdZ a. Wibon ,  121 N. C., 478; W i b o n  v. Jordan, 124 N. C., 
709; Greene v. Owen, 125 N .  C., 215. 

Dist :  Ren v. Hcrmpton, 101 N.  C., 54. 

P. H. CAIN v. THOMAS A. NICIIOLSON, EXECUTOR. 
(411) 

Report of Referee-Jurisdiction. 

1. The evidence in writing upon which facts are found by a referee must 
accompany his report. 

2. Where the main purpose of an action is to have the defendant declared a 
trustee, and a statement of his account as executor is demanded as a 
necessary incident to the determination of the action, the Superior Court 
has jurisdiction, and the judge thereof may give full relief. 

APPEAL at Spring Term, 1877, of DAVIE, from E v r ,  J. 
The plaintiff is the assipnce of the distributees and heirs a t  law of one 

Powell, on whose estate Sarnuel Holman administered and sold the land 
of his intestate for assets, and i t  is alleged that he purchased said lands 
at  his sale through an agent. 
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After action brought, Holman died and the defendant was qualified as 
his executor and made a party to this action, which was brought to have 
said Holman declared a trustee of said land for the benefit of plaintiff, 
and for an account of his said administration of the assets and of the 
rents and profits of said land since the sale, and i t  was referred to the 
clerk to state these accounts and report to the court, which he did. The 
plaintiff excepted to the same, because the referee failed to report the 
evidence on which his report was based, and the exception was sustained 
by his Honor, and the deferidant appealed. 

(412) J .  M.  Clement for p l ~ i n t i f .  
J .  M. McCorkle for defendant. 

FAIRCLOTH, J. after stating the facts as above: I t  has been frequently 
decided that the evidence in  writing should accompany the report, so that 
the appellant may have the findings of the referee reviewed, or that he 
may file exceptions before the court, if they have not been taken before 
the referee. Mitchell v .  Walker, 37 N.  C., 621; Paucett v. Mangurn, 40 

I 
N. C., 53 ; Green v. Castlebury, 70 N.  C., 20. 

On the argument in  this Court the defendant raises the question of ~ jurisdiction, and says this proceeding should commence before the pro- 
bate court, where legacies and distributive shares are recoverable. This 
would be so if nothing more was intended ; but the main purpose of this 
action is  to have the defendant declared a trustee of said land, which 1. cannot be done before the clerk, and the secondary purpose is the account 
as a necessary incident to the determination of the first question, and the 
judge having jurisdiction over the main question may retain the case 
and give full relief. Oliver v.  Wiley,  75 N .  C., 320. 

We therefore refuse the motion made in this Court, and sustain the 
I ruling of his Honor on the exception, and as the case goes back, we will 

suggest whether or not the heirs at  law and devisees of defendant's tes- 
tator are necessary parties. 

PER CURIAM. Affirmed. 

Cited: Comrs. v. Maglzia, 85 N. C., 117. 
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GIDEON PERRY ET ALS. V. HENRY M. TUPPER. 
(413) 

Trial by  Referee-Consent Reference. 

1. Where an action, by agreement between the parties, is referred to a referee 
f o r  trial: Held, that the court has no power to discontinue the reference 
at its discretion, or to vacate the same upon demand of one of the par- 
ties for a jury trial. 

2. Such a reference may be terminated by the death of the referee, or for 
good and sufficient cause shown to the court. 

MOTION to set aside an order of reference, heard at January Special 
Term, 1877, of WAKE, before Schenck, J. 

I n  this action (see same case, 74 K. C., 722) the plaintiffs moved the 
court to impanel a jury to try the issues of fact therein, which was re- 
sisted by the defendant upon the ground that the order and agreement 
of reference to Joseph B. Batchelor, Esq., precluded the right of plain- 
tiffs to have a jury. The motion was allowed, and the defendant ap- 
pealed. 

I). G. Fowle and A. M.  Lewis for plaintifs. 
E. C. Haywood. A. W .  Tourgee, and W .  N.  H.  Smith for defendant. 

FAIRCLOTH, J. "In all issues of fact joined in any court the parties 
may waive the right to have the same determined by a jury." Const., 
Art. IT, sec. 13. 

"All or any of the issues in the action, whether of fact or of law, or 
both, may be referred upon the written consent of the parties." C. C. P., 
see. 244. 

I f  the parties to an action need any authority to submit the issues 
therein to a referee, i t  is found in the above provisions. The 
right to waive is as explicit as the right to claim a jury trial of (414) 
such issues. 

I n  the present case the parties agreed in ~vriting to submit all the 
issues of law and fact to a referee for trial, his finding upon the issues 
of fact to be final, and his finding upon issues of law to be subject to 
review, which agreement was filed with the record by order of the court. 
Exceptions to the referee's report were filed and sustained in this Court, 
and the case was remanded for another trial. I n  the Superior Court the 
plaintiffs demanded to have the issues of fact tried by a jury, which was 
resisted by the defendant. The court allowed the motion, and defendant 
appealed. The order of this Court remanding the case for another trial 
does not affect the question, as i t  was not intended and does not change 
the status of the case below in this respect. I n  Armfield v. Brown, 70 
N.  C., 27, and in several other cases, we have held that when the parties 
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have by consent referred the matter for trial, i t  is a wavier of a jury 
trial, and that they cannot afterwards demand it. Any other conclusion 
would enable either party to procure delay in the final determination of 
the action, to accumulate unneccessary costs, and to trifle with the good 
order of judicial proceedings. 

I t  is, however, claimed that the judge has the power to discontinue the 
reference a t  his discretion. We think not. We can see no reason why 
the judge should be authorized to withdraw the trial of the controversy 
from that tribunal ooluntarily selected by the parties, without their 
mutual consent, except for good and sufficient cause assigned and made 
to appear to the court, and of this there is no pretension in  this case. 
I f  the parties cannot violate their agreement thus solemnly entered into, 
surely the court cannot permit or enable either one to do so without the 
consent of the other. For  the purpose of trying the facts, the case is 
before another tribunal, and the court has nothing to do with it, except 

to stay proceedings until the report of the referee is  before it. 
(415) The death of the referee would terminate the reference, and for 

sufficient cause the judge may do it, but not otherwise. 
There is error. The cause is remanded to the Superior Court, to the 

end that the referee may proceed with the case. 
PER CURIAM. Reversed. 

Cited: Whi te  v. Utley, 86 N. C., 417; Stevenson v. Felton, 99 N. C., 
61; Patrick v. R .  R., 101 N .  C., 604; Smith  v. Hicks, 108 N .  C., 251; 
McDanicl v .  Scwrlock, 115 N.  C., 297; Driller Co. v. Worth,  117 N. C., 
518; Eerr  v. Hicks, 129 N. C., 144. 

W. W. FLEMMING ET ALS. T. G. M. ROBERTS ET ALS. 

Referee-Compliance with Order-F.utl Report. 

1. Where parties to an action agree to refer the matter in controversy to a 
referee, their assent continues until the order of reference is complied 
with by a full report. 

2. In such case an objection of one of the parties to a rereference to the 
same referee was properly overruled. 

PETITION to restore a record of the late court of equity, heard at  
Spring Term, 1877, of BUNCOMBE, before Burches, J. 

The case is sufficiently stated by Mr. Justice Xrade in  delivering the 
opinion of this Court. His  Honor in the court balow refused to grant 
the order prayed for in  the petition of the plaintiffs, and they appealed. 
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?TI. H. N .  Smi th  for plaintiffs. 
J .  H.  Merrimon and T .  F .  Davidson for defendants. 

EEADE, J. The guardian of the plaintiffs instituted a proceeding in ,  
equity some twenty years ago to have their land sold in order that the 
proceeds of sale might be put at interest. A sale was ordered and 
made by the clerk and master, and a bond taken of the purchaser (416) 
for the price, and a d ~ e d  subsequently made to the purchaser by 
the master. And the defendants are purchasers from the purchaser for 
value and without notice of any fraud or irregularity. So much is not 
disputed. 

The plaintiffs alleged that the master made title deed to the purchaser 
without an order of court and without having collected the money, and 
therelore they seek to follow the land, and to have i t  charged with the 
amount of sale and interest in the hands of the defendants. 

But the defendants allege that at the time when the sale money fell 
due, the guardian of the plaintiffs, being desirous to invest the money at 
interest, agreed with the purchaser to lend the money to him upon bond 
and good sureties, which was consented to by the purchaser, and bond 
and sureties were given to the guardian for the amount, and thereupon 
the master surrendered the purchaser's bond and made him a title deed; 
and that all this mas done under the sanction and by the order and decree 
of the court of equity in that case. 

Whether the allegation of the plaintiffs or the defendants was true 
would, of course, appear by the record of the court of equity; but then 
the record had been destroyed by fire, so that it became necessary for the 
plaintiffs to file a petition in  the Superior Court under the statute (Bat. 
Rev., ch. 14, see. 14.) to set up the destroyed record; and that is the mat- 
ter now before us. 

When the petition and answer were in, i t  was, by consent, referred to 
a person named to take testimony and find the facts, and to report the 
facts and the testimony. The referee reported, but, his report not being 
full. i t  was recommitted and a second report was made. And thereupon 
his Honor hearing the case upon the report and the facts found 
by the referee and the testimony, found the facts to be as alleged (417) 
by the defendants. And the referee having reported the record, i t  
was ordered by his Honor to be recorded as the record of the case. From 
this the plaintiffs appealed to this Court, assigning for error: 

1. That the second referenen was without the consent and against the 
will of the plaintiffs. The answer to that objection is that the first refer- 
ence was by the express consent of both parties, and that assent con- 
tinued and could not be revoked by one party until the order of reference 
was complied with by a full report. Furthermore, the record does not 
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show that there was any objection to the reference; and a party is 
never justified in stating what is not true in his exceptions in order to 
put his Honor in the wrong. 

2. That the facts found are not justified by the evidence, but are 
against the weight of the evidence. The question being whether there 
was or was not a record, and what i t  was, was the office of the court to 
determine. The reference could only be to aid his Honor in  gathering 
the testimony. We should think the evidence fully justified his Honor's 
finding of the facts, even if it were our office to review his Honor in  that 
particular, as we do not think i t  is, upon the weight of evidence. There 
is no force in the other exceptions. 

PER CURIAM. Affirmed. 

Ci ted:  Barrett v. Henry, 84 N .  C., 537; s. c., 85 N .  C., 325; White v. 
Utley, 86 N. C., 417; Steuenson v. Pelton, 99 N.  C., 61; Morisey V .  

Rzuimon, 104 N .  C.; 561; Smith v. Hicks, 108 N .  C., 281; McDaniel v. 
ScurlocL, 115 N.  C., 297. 

(418) 
BENJAMIN S. ATKINSON ET ALS., ADMINISTRATORS, V. WILLIAM 

WHITEHEAD. 

Practice-Ref erence. 

A reference by consent is the mode of trial selected by the parties, and is a 
waiver of the right of a trial by jury. 

MOTION for the removal of an action, heard at Spring Term, 1877, of 
PITT, before E w e ,  J. 

Peyton Atkinson died in 1862, leaving a last will and testament, ap- 
pointing his wife, Virginia, his executrix, who qualified as such. I n  
1866 she married the defendant, who gave bond and qualified as admin- 
istrator with the will annexed. I n  1869 he was removed from his office, 
and the plaintiffs B. S. Atkinson and Henry Sheppard mere appointed 
i n  his place, and in 1871 instituted proceedings against the defendant to 
compel a final settlement of his administration. At Fall Term, 18'74, of 
said court, the following entry was made on the docket: "Referred, on 
motion of plaintiffs, to B. W. Brown to state account." By virtue of this 
authority, the referee, upon notice to the parties, took the testimony in 
the case, in  presence of plaintiffs and defendant, completed the account, 
and returned it to Spring Term, 1876, of said court, when the plaintiffs 
filed exceptions theretc. 

The plaintiffs now, upon affidavit, ask that the cause be removed to 
another county for trial. This was resisted by the defendant on the 
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ground (1) because the plaintiffs had, by moving the reference, waived a 
trial  by jury; (2 )  that until the exceptions were disposed of, no issues 
could be joined fdr trial by jury; (3)  that until the report was set aside 
and the order of reference revoked, no issues could be submitted 
to a jury; and (4) that the order of reference mas a substantial (419) 
con~pliance with C. C. P., sec. 246. His Honor allowed the 
motion, and ordered the case to be removed to Edgecombe County for 
trial. Appeal by defendant. 

J a m e s  E. Xoorp  and D. M.  Carter f o r  plaintiffs. 
Gilliam ie. Pruden for defendant.  

RYNUM. J. The general constitutional right to a trial by jury is quali- 
filed by Art. IT, sec. 13, of the Constitution, which provides: "That in 
311 issues of fact joined in any court the parties may waive the right to 
have the same determined by a jury, in  which case the finding of the 
judge upon the facts shall have the force and effect of a verdict of a 
jury." The C. C. P., see. 245, seems to have gone a step beyond this 
limitation of the Constitution, and in a certain class of cases to authorize 
a compulsory reference, or a reference upon the application of one party 
to the action, without or against the consent of the other. This Court, 
however, has put such a construction upon section 245 of The Code as 
harmonizes i t  with the constitutionel right of trial by jury, by declaring 
that although a compulsory reference may be ordered under this section 
of the Code, yet when the report of the referee is made and the material 
issues are eliminated by the exceptions taken thereto, the issues of fact 
thus joined by the pleadings, report, and exceptions shall be submitted 
to a jury, if demanded in apt time. KZvttz v. illcl'ienzie, 65 N, C., 102 ; 
Armfield v. Brown,  70 N.  C., 27; Green v. Castlebury, ib., 20; l'ieener 
v. Finger,  ib., 35. 

The only question to be determined in our case is whether the refer- 
ence ordered was compulsory or by the consent of the parties. After the 
pleadings were all in and the issues joined, upon the motion of the plain- 
tiffs themselves, the referee was ordered by the court to take and state 
the account between the pirties. This motion was not opposed; 
that is, was assented to by the defendant. The reference was, (420) 
therefore, by consent, and is the mode of trial selected by the par- 
ties, and is a waiver of thd right of trial by jury. After the reference 
so made, neither party, as a matter of right, is entitled to hare a jury. 
The motion for a jury comes with no good grace from the party on whose 
motion i t  was waived. 

As the account ordered to be stated involves all the issues made by the 
pleadings, including the entire administration of the defendant, there 
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can be no force in  the point made that the reference ordered applied only 
to the first cause of action stated in the complaint, and not to the second 
cause of action. Both causes of action, if there are two, relate to the 
same matter and are inseparable in this action, which is for the final 
settlement of the defendant's administration. The reference necessarily 
embraces all the issues, and must be proceeded with according to law. 
There being no issues for trial by jury, i t  was error to order the action 
to be romoved to another county. 

PER CURIAM. Reversed. 

Cited: Britt 71. Benton, 79 N. C., 180; Overby v. B. and L. Assn., 8 1  
N.  C., 63 J Grant v. Reese, 82 N. C., 74; 17azigham v. Llewellyrt, 94 N. C., 
478; Grant v. Hughes, 96 N.  C., 190; Yelverton~.  Coley, 101 N.  C., 250; 
8. n. Qiles, 103 N.  C.: 396; Xissen v. Mikng Co., 104 N. C., 310; Smith 
v. IJicks, 108 N. C., 251. 

(421) 
JOHN F. WEEKS ET ALS., INFANTS, BY THEIR GUARDIAN, F. N. MULLEN, v. 

ALETHA WEEKS AND JAMES M. WEEKS. 

Will, Construction of-Bequest of Another's Property. 

1. A devisee or  legatee cannot claim both under a will and against it .  If the 
will gives his property to  another, he may keep his property, but he can- 
not a t  the same time take anything given to him by the will. There- 
fore, where a testator bequeathed to certain of his children a fund aris- 
ing from a policy of insurance which belonged to all his  children equally, 
and directed that  in  the event the fund should be used in the payment 
of debts, the bequest should be made good out of his land, and the residue 
of the land divided among all his  children equally: Held ,  that  the chil- 
dren not included i n  the bequest should be required to elect either to take 
their respective shares of the insurance money and abandon all claim to 
the land or to abandon their shares of the insurance money and take the 
shares of the land given to them by the will. 

2. I t  is only when a party put to a n  election is under a disability that the 
court will order a reference or account for the purpose of ascertaining 
what is  to his advantage. 

SPECIAL PROCEEDING for partition, commenced before the clerk of PAS- 
QUOTANK and heard on appeal by Cannon, J., a t  chambers, on 6 Feb- 
ruary, 1877. 

The plaintiffs and defendants were children of one James E. Weeks, 
who died in  1866, leaving a last will and testament, the portions of which 
material to this case are as follows : 

"2. Inasmuch as provision has been made for my two eldest children, 
Alethia and James, by their uncle, James G. Mullen, in  his last will and 

306 



N. C.] J U N E  TERM, 1877. 

testament, I give and bequeath unto my four youngest children, namely, 
John, Charles, Catherine, and Stephen, the $5,000 for which my life is 
insured in the 2Etna Life Insurance Company, to them and their heirs 
forever, to be eqtlally divided among them, share and share alike. But 
as my estate is greatly involvd in debt, and as I am most desirous 
that  pro^-ision shall be madt~ for the payment of the same, I direct (422) 
the guardian of my children, namely, John, Charles, Catherine, 
and Siephen, to employ the fund above mentioned to be derived from the 
insurance upon my life in the payment of all my debts not included in a 
deed of trust which I have this day made to Dr. Framis  N. Nullen for 

. 

purposes therein specifically set forth : Provided, however, and i t  is upon 
the condition, that my said debts not included in the said deed of trust 
can be compromised at an amount not exceeding 50 cents on the dollar, 
and in case of the application of the said fund, or any part thereof, to 
the payment of my said debts, it is my mill and desire that an equivalent 
value of my real estate shall be set apart to my said four youngest chil- 
dren, and that they shall take such share of my real estate in  addition to 
what they would h a ~ e  taken had no part of said insurance fund been 
applied to the payment of my debts; or, in other words, it is my will and 
desire that in the event the whole or any part of said fund shall be used 
ia the payment of my debts, then and in that case a share of my real 
estate equal in value to the amount of said fund so used shall be set 
apart and assigned to my said children, John, Charles, Catherine, and 
Stephen, to them and their heirs forerer. But if my creditors not named 
in said trust shall refnse to accept an amount not exceeding 50 cents on 
the dollar in full payment and satisfaction of my indebtedness to them, 
then 1 desire no part of sail insurance fund to be susbstituted for real 
estate as hereinbefore provided, but I give and bequeath the whole of 
said fund to my four youngest children, John, Charles, Catherine, and 
Stephen, to them and their heirs forever, to be equally divided among 
them, share and share alike. 

"3. The residue of my estate, both real and personal, after the pay- 
ment of my just debts, I give and bequeath to my children living 

,at the time of my death, to them and their heirs forever, to be (423) 
equally d i 4 e d  among them, share and share alike." 

The policy of insurance referred to upon the life of the testator mas 
"for the benfit of his children," the company in  said policy agreeing 
"at the death of said James E. Weeks to pay said sum of $5,000 to the 
children of said James E. Weeks, their heirs, execut~~s,"  etc. 

The executor named in  the will collected the amount of the policy (less 
a sum due the company upon certain notes executed to it by the testator), 
and used the same in  payment of the debts of the estate. 
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The plaintiffs demanded judgment that a portiqn of the land of the 
testator, equal in  value to the sum of $5,000, be allotted to them as ten- 
ants in  common, and the residue of land be equally divided between the 
plaintiffs and defendants. 

The defendants insisted that the lands should be divided in equal parts 
among the plaintiffs and defendants. 

Upon the pleadings and exhibits the clerk adjudged that the plaintiffs 
and defendants were tenants in  common of equal shares, and not of 
unequal shares, as claimed by plaintiffs, in the several tracts of land 
narned in the pleadings, and that partition be made among them. 

From which order the plaintiffs appealed to the judge of said court, 
who affirmed the same. Plaintiffs thereupon appealed to this Court. 

Gillinm & Pruden fo r  plaintiffs. 
W. N .  H. Smith  for defendans. 

RODMAN, J. The insurance money ($5,000) which the testator ex- 
pected to be paid, and which wae ir, part paid after his death, was the 
property of his six children. Nevertheless, he bequeathed i t  in  effect to 
his four younger children, who are plaintiffs. 

I t  i s  immaterial whether he supposed this sum to be his own, or knew 
i t  to be the property of all the children equally. H e  owned land 

(424) which he might dispose of at  his pleasure, and he devised that 
the aforesaid sum should be applied, on an event which took place, 

to the payment of his debts, and that the plaintiffs should first have that 
value laid out to them in his land, and that then the residue of the land 
should be equally divided among all the children. 

There is no doubt about the intent of the testator, that the plaintiffs 
shall have all the land in case the defendants do not release their rights 
in  the insurance money. I t  is a familiar principle of equity that a 
devisee or legatee cannot claim both under a will and against it. I f  the 
will gives his property to another, he may keep his property, but he can- 
not a t  the same time take anything given to him by the will; for i t  was 
given to him on the implied condition that he would submit to the dis- 
position of his property made by the testator. H e  is put to his election., 
Adams' Eq., 92. 

I n  the present case the defendants, who are the two older children of 
the testator, might have elected to take their respective sixth parts of the 
insurance money, abandoning thereby all claim to the land of the testator 
under his will. They were entitled to a reasonable time for making their 
election. I n  case any of the parties put to an election are under a dis- 
ability, the court will order a reference to ascertain what is to their 
advantage, and if an account be necessary for that purpose, will order 
one. I n  the present case the defendants are competent to decide for 
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themselves. No account would assist them. There is no way to ascer- 
tain the value of the shares of the land which they would get under the 
will, except by sale, which neither party has asked for. 

There is error in the judgment below, which is reserved. The defend- 
ants will be required to elect whether they will take their respective sixth 
parts of the insurance money and abandon all claim to any part 
of the land of the testator mentioned in his will, or whether they (425) 
will abandon their respective shares in said insurance money to 
be applied as directed by the will, and take the shares of the land given 
them by the will. 

I f  the defendants shall elect the first alternative, their electibn will be 
entered of record and the action dismissed, as the plaintiffs vil l  be then 
sole seized, unless they shall amend their complaint with a view to a par- 
tition among themselves. 

I f  the defendants shall elect the second alternative, a portion of the 
land devised, of the value of the insurance money, will be laid off to the 
plaintiffs in common, and the residue divided equally among all the chil- 
dren, or a division upon the principle stated may be made in any way 
agreed on by the parties, or which the court considers just and equita- 
ble. 

The case is remanded to be proceeded in according to this opinion. 
PER CURIAM. Judgment accordingly. 

Cited: 8. c., 79 N. C., 7 7 ;  Tripp v. Nobles, 136 N. C., 103. 

HENRY HART, EXEOUTOR, ET ALS. V. JOSEPH WILLIAMS. 
(426) 

Will-Pecuniary Legacy-Iderest on. 

1. Where a testator bequeathed $250 to A., and the rest of his estate to  B.; 
Held ,  that such a legacy is a charge upon the estate after the payments 
of debts. 

2. The rule is that pecuniary legacies bear interest from one year after the 
deatn of the testator; but where they appear to be given for the support 
and maintenance of the legatee, they bear interest from the death of the 
testator. 

SPECIAL PROCEEDI~ ,  commenced in the probate court of YADKIN, and 
heard at  chambers on 18 December, 1876, before Cloud, J. 

The plaintiffs are Henry Hart, executor, and Alfred Williams, a lega- 
itee of Nicholas L. Williams, who died in 1866, leaving a last will and 
testament, as follows: 
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"1. I mill my estate, both real and personal, except as hereinafter 
mentioned, to Henry Hart  and his heirs, in special trust and confidence 
that he keep, hold, use, and apply the same to the sole and special use 
and benefit of my mother, Mary G. Williams, for and during her natural 
life; and at  her death to be equally dix-ided between my father, N. L. 
Williams, Sr., and my brothers, Joseph Williams and Lewis J. Williams, 
free and discharged of all the above trust. 

"2. I will that my executor pay to Alfred Williams, freedman, for- 
merly the property of N. L. Williams, ST., $250. This bequest is given 
to Alfred for his fidelity and his kind and benovelent attention to me." 

X controversy having arisen as to the proper construction of the will 
it was referred to John A. Gilmer, Esq., who found, in substance, 

(427) that the land had been sold by the executor, subject to the life 
estate of Mary G. Williams, for assets to pay debts of testator; 

that defendant became the purchaser at  $2,061, and executed a note for 
the amount, and that he has paid the same in cash and b3- the extin- 
guishment of debts of testator, except about $600. The personal estate, 
amounting to $500, and the rents of the land, by consent of the tenant 
for life, were also applied to the payment of debts. The defendant is 
the assignee of the life estate of Nary G. Williams, and agreed to pay 
the outstanding debts of the testator, except the legacy to Blfred QTil- 
liams-insisting that his right as assignee aforesaid to retain any bal- 
ance of rents, etc., after payment of debts was prior to the right of the 
legatee. And for Alfred Williams it was insisted that the legacy mas a 
charge upon the whole trust fund, and that the defendant's right to 
retain any such balance mas postponed until the legacy was paid. 

The referee decided in favor i f  Alfred Williams, the probate judge 
reversed the decision, and, on appeal, his Honor reversed the decision 
of the probate judge and sustained the referee. Judgment. Appeal by 
defendant. 

Alspaugh  d B u s t o n  and  J .  X. iKcCorlde for p l a i n t i f s .  
W a t s o n  & G l e n n  for defendant .  

BYNUM, J. 1. By reading the second clause of the mill as the first, 
the meaning of the testator more plainly appears, though i t  is apparent 
as i t  now stands. Taking the second clause first, the substance and effect 
of the will is:  "I will that my executor pay to Alfred Williams, freed- 
man, $250. I will the rest of my estate, both real and personal, to Henry 
'Hart," etc. 

Taking the will as i t  is written, the sum of $250 directed to be paid to 
Alfred Williams is expressly excepted from the operation of the 

(428) devise and bequest to Henry Hart,  in trust for the widow for life 
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and remainder over. After the payment of the debts of the testator, this 
legacy to Alfred is to be first paid, and is the first charge upon the 
estate, real and personal, devised and bequeathed to Hart  in trust. 

2. The rule is that pecuniary legacies bear interest from one year 
after the death of the testator. Where they appear to be given for the 
support and maintenance of the legatee, they bear interest from the 
death of the testator. Swann v. Swarm, 58 X. C., 291; XcWilliarns v. 
Paulcon, 59 N.  C., 235. 

PER CURIAM. Affirmed. 

Cited: Worth v. Worth, 95 N. C., 242; Moore v. Pullen, 116 N. C., 
287. 

*BENJAMIN SUTTOS, ADXINIBTUTOR, v. WILLIAM H. WEST, EXECUTOR. 

Will-Vested ~&ac.~-~dministrator Entitled to Recover. 

1. Where a testator bequeathed to each of his children a pecuniary legacy 
"when the youngest child arrived at the age of 12  years," and provided 
that his whole estate should be enjoyed by his family in common until 
that time: g e l d ,  that the legacy was a vested one, and that the testator 
intended only to postpone the time of payment. 

2. In such case the administrator of a deceased legatee is entitled to recover 
the amount of the legacy. 

CASE AGREED, heard a t  Spring Term, 1876, of LENOIR, before Sey- 
mour, J .  

One K. T. West died in Lenoir County in  1865, leaving a last will and 
testament appointing the defendant his executor. Elizabeth A. West, 
one of the legatees under the will, married the plaintiff, Benjamin Sut- 
ton, and died intestate in 1867, and her husband was appointed her ad- 
ministrator. That portion of the will necessary to an understanding of 
the opinion is as follows: 

"2. I give to each of my nine youngest children, to wit, . . . Eliza- 
beth A. West and (naming them), as they shall arrive a t  the age of 21 
years or get married, (articles of personal property). 

"3. I give to each of my eight youngest children, to wit, . . Eliza- 
beth A. West, etc., when the youngest shall arrive at the age of 12 years, 
$500 in money. 

*FAIRCLOTH, J., having been of counsel in the court below, did not sit on the 
hearing of this case. 
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(430) "4. I give to my beloved wife, Teresa L. West, when my young- 
est child shall arrive at  the age of 12 years, if she be then living, 

$500 in money. 
" 5 .  I lend to my wife, Teresa, and my seven youngest children, to wit, 

. . . Elizabeth, etc., all my real and peraonal estate, with the under- 
standing that they are to enjoy so much of the rents . . . as may be 
necessary for their support in coninion until the youngest child shall 
arrive at the age of 12 years; and after the youngest shild shall have 
arrived a t  said age. i t  is then my will and desire that all of the estate 
above named shall be sold and the proceeds divided equally between my 
wife, if she should then be living, and all of my shildren or their legal 
representatives, to wit, . . . Elizabeth, etc. I t  is, furthermore, my 
will and desire that if any of my seven youngest children hereinbefore 
mentioned shall marry before the youngest child arrives at the age of 
12 years, he, she, or they shall immediately . . . cease to enjoy the 
rents and profits accruing froni my said estate until the final division 
between all my children shall take place." 

The plaintiff has demanded of defendant the sum of $500, with inter- 
est from 9 June, 1875, and the defendant refuses payment upon the 
ground that said Elizabeth A. Sutton, the intestate of plaintiff, died he- 
fore Robert S. West, the youngest child of said testator, arrived at  the 
age of 12 years, and insisted that said legacy was contingent upon Eliza- 
beth's living until Robert arrived at the age of 12 years, and was not 
vested. Robert arril-ed at the age of 12 after the death of plaintiff's in- 
testate. 

His I-fonor held "that the will showed an intention to keep the estate 
together until the youngest child reaches the age of 12, so that the widow 
and her family might hal-e a support. The postponement of the legacies 
of the eight youngest children had 'reference to the convenience of the 

estate,' and by a rule of law the legacies vested immediately." 
(431) Judgment for plaintiff. Appeal by defendant. 

H.  P. Grainger for plaintiff. 
W .  JT. H. Xmith for defendant. 

RODLIAN, J. I t  is conceded that the words "if" and "when" are ordi- 
narily words of condition, or of conditional limitation. Gu,ythe~ v. Tay- 
lor, 38 N. C., 383; Giles v. Pranks, 17 N .  C., 521. I t  is equally clear 
that their meaning may be controlled by provisions in the will which 
show an intent that the legacy shall be vested. If the third clause in  
the present mill stood alone, me probably should consider the legacy of 
$500 to Elizabeth West as contingent on her being alive when the young- 
est child of the testator became 12 years of age. The langnage of the 
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fourth clause, as well as that of the fifth, shows that the testator knew 
very well how to make a legacy clearly and unmistakably contingent. 

I n  our opinion, the legacy in question was vested, and the testator in- 
tended only to postpone the time of payment. Our opinion is founded 
on the following reasons : 

1. By the fifth clause the testeator lends to his wife and ,seven youngest 
children (naming them, and among them Elizabeth), all his real and 
personal estate for their support out of the profits until his youngest 
child shall arrive at the age of 12 years. And the will proceeds: "It 
is then my will and desire that all of the estate above named shall be 
sold, and the proceeds thereof divided equally between my wife, if she 
should then be living, and all of my children, or their legal representa- 
tives, to wit"-naming them, and among them the said Elizabeth. 

This legacy of the residue is certainly vested. I f  we were to hold the 
legazy of $500 to Elizabeth in the third clause to have lapsed upon her 
death before the arrival of the youngest shild to the age of 12 
years, i t  would fall into the residue, and her representative would (432) 
take a part  of it under this fifth clause. We can conceive of no 
reason why a testator should make dispositions of his property in con- 
sistent with each other, in part at least. 

2. The payment of the $500 is to take place when the youngest child 
becomes 12 years of age. At that time the whole estate of the.testator 
is to be sold. The pecuniary legacies are then to be paid, and the residue 
is then to be divided among certain children named. It is settled that 
if in the third clause the testator, in giving the legacy of $500, had used 
the words "to be paid" when the youngest child attains 1 2  years, the 
legacy to Elizabeth would have been vested. The language of the fifth 
clause is to that effect, and it is immaterial where i t  is inserted. Perry 
v. Rhodes, 6 N .  C., 140. 

PER CURIAM. Affirmed. 

Cited: Elwood v. Plummer, 78 N.  C., 3 9 5 ;  Hooker v. Bryan, 140 
N. C., 405. 
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(433) 
ROBERT C. PERKINS, ADMINISTRATOR, WITH THE WILL ANNEXED, 

v. H. P. R. CALDWELL, ET ALS. 

Will-Construction. of-Executors and Administrators-Account. 

1. An administrator or other trustee who wishes to obtain the construction 
of a will must set out in his application all the facts material for a de- 
cision on the rights and liabilities of the parties interested; and the trus- 
tee should be in possession of the property in respect to which he seeks 
the advice of the court. 

2. To ascertain the facts in such case it is proper to order an account to be 
taken of the property of the testator in the hands of the representatives 
of his deceased executor. 

ACTION for the construction of a will, tried at  Spring Term, 1877, of 
BURKE, before Furches, J. 

The testator, John Caldwell, died in 1856. Tod R. Caldwell was ap- 
pointed executor, and upon his death Robert C. Perkins was appointed 
administrator with the will annexed, and instituted this action against 
the defendant legatees and their representatives, asking for a construc- 
tion of the will of John Caldwell, and for an account by the representa- 
tive of the executor of said testator. No decision was made upon the 
questions involved in the controversy, for the reason that the material 
facts were not ascertained. His  Honor granted an order to take the 
account as demanded by plaintiff, and the defendants appealed. 

No counsel for plaintiff. 
A. C. Avery and G. N. Folk for defendants. 

RODMAN, J. We are of opinion that in  the present stage of this case 
we cannot pass on any of the questions on which the plaintiff asks our 

advice. No doubt, an administrator or other trustee may in many 
(434) cases apply to a court for its instruction in  the administration of 

a doubtful trust. 2 Story Eq. Jur., sac. 1267; Bullock v. Bullock, 
17 N. C., 307. 

Applications of this sort are most frequently made when the object is 
merely to obtain a construction of an ambiguous will, although they are 
not confined to such cases. I n  the present case the will of the testator 
is of unusual clearness, considering its length and the nature of its pro- 
visions. The difficulties in its execution are in  consequence of the de- 
struction of a large part of the property intended for the payment of 
legacies, since the death of the testator. 

But before a court can undertake to decide the questions of duty p r e  
seiited upon such an application, i t  seems plain that all the facts upon 



N. C.] JUYE TERM, 1877. 

which the duty depends must be set forth and admitted by all the per- 
sons interested, or ascertained in some proper way; otherwise, the de- 
cisions of the court would be upon hypothetical or supposed states of 
fact, liable to be modified or entirely changed when the real facts shall be 
ascertained. Such advise would be more liable to mislead a trustee than 
to guide him safely. 

I t  also seems essential to the exercise of such a jurisdiction that the 
trustee should be in the possession of the property in respect to which 
he seeks the advice of the court, and thus able to carry it into effect. 

I n  both these respects the present application is defective. Many of 
the facts alleged are admitted, but not all that are material; for exam- 
ple, i t  does not appear whether or not Tod R. Caldwell assented to the 
legacy of bank stock to himself. Ordinarily, it would be presumed that 
he did, but it is a presumption which may be rebutted, and i t  is denied 
on his part that he did. 

The plaintiff does not appear to be in posses3ion of the property of 
the testator, John Caldwell. I n  fact, an esqential part of the relief de- 
manded is to obtain possession of so much of the property as has not 
been lost, from the representatives of the executor of John. 

The plaintiff is clearly entitled to an account of the property (435) 
of John Caldwell, which is or ought to be in the hands of the 
representatives of his executor unadministered. On the taking of this 
account, all the facts material for a decision on the rights and liabilities 
of the several parties will necessarily be ascertained, and the questions 
then presented may be very different from what they appear to be now. 

This course will prove in the end more convenient and even more ex- 
peditious. 

For  these reasons, the case is remanded in order that an account,'etc., 
may be taken, and such other proceedings had, etc. Neither party will 
recover costs in this Court. 

PER CURIAM. Judgment accordingly. 

Cited: 8. c., 79 N. C., 441; Rufin v. Ru@n, 112 N .  C., 109; Bab ley  
v. Balsley, 116 N.  C., 477. 
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L. D. BYRD ET ALS., EXECUTORS, V. W. B. SURLES AND WIFE ET ALS. 

Will-Marriage of Testator. 

The marriage of a testator subsequent to the making of a will is a revocation 
of the will. 

APPEAL a t  S p r i n g  Term, 1877, of HARNETT, f r o m  McKoy, J.  
T h i s  was a n  issue of devzkavit vel no%, a n d  the  j u r y  rendered a ver- 

dict  i n  favor  of t h e  caveators. T h e  case w a s  brought t~ th i s  Cour t  on  
appeal  b y  plaintiffs. 

Neil McKay, W .  E. Murchison, J .  W .  Hinsdale, T .  H. Sutton, and 
J .  A. Spears for plaintifs. 

John Manning, D. H. McLean, and N .  W .  Ray for defendants. 

(436) FAIRCLOTH, J. R i c h a r d  Byrd made  h i s  will, 26  February,  
1876;  was mar r ied  4 May,  1876, a n d  died 26 December, 1876, 

and t h e  j u r y  said b y  the i r  verdict t h a t  t h e  said paper-writing propounded 
w a s  not the  wil l  of said Richard.  

T h e r e  is n o  judgment, order, o r  exceptions i n  t h e  case, a n d  we have  
nothing to decide, except t h a t  t h e  mar r iage  revoked the will, a n d  to ren- 
d e r  judgment against  t h e  appel lants  f o r  t h e  costs i n  th i s  Court .  

PER CURIAM. Judgment  accordingly. 

(437) 
*JAMES M. TOWLES AND WIFE ET AL. v. JEFFERSON FISHER. 

Will-Power Thereunder-Husband and Wife-Pasol Release- 
Negligence-Fraud. 

1. A testatar devised the land in controversy to A. for life, with power to eel1 
the same (with the consent and advice of a majority of the executors 
named in the will), with remainder over to B. of "all the property belong- 
ing to my estate which may be i n  her (A.'s) possession a t  the time of 
her decease." A. and three others were named a s  executors, A. and one 
of them qualifying. Afterwards A. sold the land to C. and executed a 
deed therefor, without the advice or consent of the other executor, who 
had removed from the State; this deed did not purport to be made by 
virtue of any power under the will. C. entered into possession of the 
land under A.'s deed, and has retained it since that time. In an action 
by B. for the land: Held, (1)  That by the words "may be in  her posses- 
sion," etc., the testator did not intend to give A. an unlimited power to 
sell the land. ( 2 )  The deed to C. was not i n  execution of the power given 

-- 
*READE, J., did not sit on the hearing of this case. 
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to A. by the s i l l ,  and convejed only the life estate of A. (3 )  The fact 
that  her coexecutor had removed from the State did not authorize A. to 
sell without his coneent. 

2. When the donee of a poffer to sell has an estate of his own in the property 
affected by the pover, and makes a conveyance thereof without reference 
to the power, the presumption is that he intended to convey only what he 
might lawfully convey without the power. 

3. A husband is not ~ z t ? e  nzmztz the agent of his wife competent to estop her 
by representations concerning her claims to land. Therefore, evidence 
of a statement made by a husband concerning the claim of his wife to 
certain land is incompetent, i t  not being proven that  he spoke by her 
authority. 

4. A purchaser of land who has notice of the refusal of a married woman to 
execute a release of her claims thereto, and who proceeds to improve the 
land without obtaining such release, is  guilty of negligence. 

5. The par01 relinquishment of a claim to land by a married woman, even for 
a valuable consideration, is invalid by reason of her disability, and she 1s 
not thereby estopped from asserting her claim. Semble,  i f  she convey 
her interest by a deed without a privy examination, i t  is  color of title. 

6. To estop a married woman from alleging a claim to land, there must be 
some positive act of fraud, or something done upon which a person deal- 
ing with her, or in a matter affecting her rights, might reasonably rely, 
and upon which he did rely, and was thereby injured. 

ACTION t o  recover possession of land,  t r ied a t  J a n u a r y  Special (438) 
Term,  1877, of WAKE, before Sckenck, J. 

T h e  case i s  sufficiently stated b y  Mr. Justice Rodman i n  delivering 
t h e  opinion of th i s  Court.  U p o n  issues submitted, a n d  under  the  in- 
structions of his Honor,  there was a verdict f o r  t h e  plaintiffs. Judg-  
ment. Appea l  b y  t h e  defendant. 

Battle & illordecai and W .  N.  H.  Sntitlz for plaintifls. 
D. G. Fowle for defendant. 

X o ~ n ~ a r n ,  J. T h i s  action is to  recover a piece of l a n d  i n  Raleigh i n  
t h e  shape of a parallelogram, 3 feet wide on  Fayeteville Street  and  of 
l ike width o n  Wilmington Street,  t h e  other sides being parallel. It i s  
admit ted t h a t  a s  t o  J a m e s  Callum, one of t h e  two parties plaintiff, t h e  
action is  bar red  b y  the  s tatute  of limitations, so t h a t  it i s  i n  effect a n  
action t o  recover a n  undivided half  of the  parallelogram. 

T h e  plaintiffs claim under  t h e  will of Wil l iam Shaw, who died i n  
1527. By t h e  s ixth clause of t h a t  will he  devises t h e  l a n d  i n  controversy 
t o  h i s  wife, Priscilla,  f o r  l i fe ;  a n d  b y  t h e  seventh clause h e  devises to  
J a m e s  Cal lum a n d  N a r y  Cal lum (now N r s .  Towles), t h e  plaintiffs i n  
th i s  action, "on t h e  death of m y  wife, Priscilla,  a l l  t h e  property, real  
a n d  personal, belonging to m y  estate, whiclz may be in her posses- 
sion a t  t h e  t ime of h e r  decease, to  be  equally divided between (439) 
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them," etc. I n  the same clause are found these words: "When I said 
above that my wife, Priscilla, should have, hold, and use the property 
to her bequeathed during her lifetime for her own comfort and conven- 
ience, i t  was not intended to preclude her from making donations t~ 
charitable or religious objects as she may think proper." The testator 
appoints Joseph Gales, his wife, Priscilla, and two others, his executors. 
Gales and the widow alone qualified. 

By a codicil he devised that his wife, with the consent and advice of 
his executors, or a majority of them, should have power to sell and dis- 
pose of any part of the land left to her for life, whenever i t  should ap- 
pear to her and them that such sale was proper and for her convenience 
and for the general interest of his estate, and that his wife and any two 
of his executors might make the deed. 

I n  June, 1833, Priscilla, the widow, for a valuable consideration, con- 
veyed to Primrose in fee the land in  question. The deed does not pro- 
fess to be made by virtue of any power in her under the will. Upon 
these facts 'the plaintiff Mrs. Towles contends that upon the death of 
Priscilla in  1847 she and James Callum were entitled to the possession 
of the land in question. The defendant denies this, and contends: 

1. That as the land was not in the possession of Priscilla at  her death 
by the terms of the will, i t  did not pass to the devisees in  remainder. 
We do not think that by the use of these words, "which may be in her 
possession," the testator intended to give his widow an unlimited power 
to sell his land, which would be the result of the construction contended 
for. Such power is inconsistent with the very limited power given to 
her to make donations for religious and charitable objects, by which he 
probably meant nothing more than such moderate and reasonable dona- 
tions of money as he had been in the habit of making; and i t  is especially 
inconsistent with the power given to her by the codicil to sell any part 

of the land with the consent of the executors. 

(440) 2. We think it clear that the deed to Primrose was not in exe- 
cution of the power given to the widow by the codicil. I t  may 

be, and probably is true, that the sale was proper for her convenience and 
for the general interest of the estate. But that is immaterial. The con- 
sent of a majority of the executors, or at  least of those who qualified, was 
a condition precedent to the exercise of the power, and that consent did 
not exist. I t  was a condition which the testator had a right to prescribe. 
That Gales, who with the widow alone qualified as executors, had removed 
from the State, did not authorize her to sell without his consent. And 
no court can now substitute its judgment on the propriety of the sale for 
the consent which testator required to procede or accompany the sale. 

I n  addition to this, when the donee of a power to sell has an estate 
or her own in the property affected by the power, and makes a convey- 
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.ante of the property without reference to the power, the construction 
established by the decisions is that she intends to convey only what she 
might rightfully convey without the power. These doctrines are so gen- 
erally accepted that we think no reference to the authorities in necessary. 
They may be found cited in the brief of the counsel for the plaintiff. 
The deed to Primrose conveyed only the life estate of Priscilla Shaw. 

3. The defendant also contends that the plaintiff Mrs. Towles (for it 
is agreed by the parties that the estate of her husband need not be con- 
sidered) is estopped by her acts in, pais from asserting a claim to the 
land in question. 

On this part of the case we have had considerable doubt. As to what 
acts in pais will estop a feme covert from alleging a title to land, i t  is 
difficult to state any general rule which mill not be too general to be 
useful; and it is even more difficult to apply the general rule to the facts 
of the particular case. The undisputed facts seem to be these : 

Mrs. Towles' estate accrued in possession a t  the death of Nrs.  (441) 
Shaw in 1847, What was done on the premises by Primrose 
prior to that time mas done under the estate for the life of Mrs. Sham. 
I t  is not contended that any act of omission of Mrs. Towels before that 
time is of any significance. 

From 1847 to 1874 the land remained in the possession of Primrose 
and his heirs. On 30 April, 1874, it, with some adjoining land, was 
sold by the heirs of Primrose a t  public sale, and bought by Fisher. Up 
to, at, or about the time of this ,sale the case was simply that of an ad- 
verse possession submitted to by Mrs. Towles, and i t  does not alter the 
effect of such possession whether he knew of her rights to the land SO 

possessed or not. She was, during all that time, under a disability, 
which still continues, and the statute of limitations did not run against 
her. I t  is in evidence that she did not know of the sale by Primrose 
until after it was made. At all events, i t  is not alleged that she was 
present at  the sale, and knowing that the land now in question was being 
sold, and knowing of her title or claim thereto, willfully concealed the 
same. 

I n  August, 1874, after Fisher had paid $5,000 on the price of the land 
bought by him of Primrose, which included this land, he mas first in- 
formed of the claim of N r s  Towles to it. The heirs of Primrose pro- 
cured a release of the Iand in question, to be drawn for execution by 
Towles and wife, which, on 1 September, 1874, was shown to Towles, and 
on the next day i t  was returned to W. S. Primrose, one of the heirs, 
unexecuted. The defendant then offered to prove that Towles, on return- 
ing the deed, said that his wife refused to sign i t  because it embraced 
half the wall on Wilmington Street; that she claimed the whole wall, 
but nothing beyond it. The judge excluded this evidence. We think 
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(442) i t  was properly excluded, if for no other reason, because it was ' 
not offered to be proven that in fact Mrs. Towles had author- 

ized her husband to deliver such a message, and a husband is not jure 
mar& the agent of his wife competent to estop her by representations 
concerning her claims to land. For the same reason, the evidence of 
Fisher as to his conversation with Towels concerning his wife's claims 
was properly excluded. I f  he relied on them, as probably he did, he was 
guilty of negligence. We must assume that he knew that Mrs. Towles 
had refused to execute the release which Primrose had tendered to her, 
and that she claimed the whole parallelogram now in question. I f  he 
supposed that her refusal to sign the release was only because it included 
one-half of the wall on Wilmington Street, and he was willing to forego 
any title to that, common prudence demanded that he should procure her 
release for the rest of the parallelogram. It was negligence to proceed 
without it. I f  Mrs. Towles had personally told Fisher what i t  was 
offered to be proved that her husband told him as coming from her, i t  
would have informed him of her claim and of her refusal to release it. 
And if she had assigned a reason for her refusal which reached only a 
small part of the land claimed, but did not offer to execute a release which 
would have avoided her objection, it ought to have put him on his guard. 
At  all events, he cannot reasonably be supposed to have acted on the 
belief that Mrs. Towels informally and by a mere declaration released a 
claim which he knew that she refused to release by a binding instrument. 
That she assigned a partial or insufficient or even a false reason for her 
refusal did not annul the refusal as to &he part that did not come within 
the reason; and she cannot fairly be considered as having done the 
greater part of what she was requested and refused to do, because the 
reason which she assigned for her refusal applied only to a small part of 
it. Besides, if Mrs. Towels had then and there said to Fisher, " I claim 

title to this parallelogram of land, but I promise to convey it to 
(443) you, and I will never set up my claim to i t  against you," is it not 

clear that by reason of her disability she would not have been 
estopped by such promise? Supposing that there had been a considera- 
tion for her promise, which in  this case there was not, it would be the 
case of a purchaser from a woman whom the purchaser knows is mar- 
ried, but who contents himself with a deed to which she is not privily 
examined, or with a mere par01 conveyance. All the cases say that she 
is not estopped by such a conveyance. 

We have examined with care many of the cases cited in  Biglow on 
Estoppel, 485, 492, and they all concur that a married woman who is 
under a disability to contract cannot be estopped by anything in the 
nature of a contract. To estop a married woman from alleging a claim 
to land, there must be some positive act of fraud, or something done upon 
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which a person dealing with her, or in  a matter affecting her rights, 
might reasonably rely, and upon which he did rely, and was thereby 
injured. No one can reasonably rely upon the contract of a married 
woman, or on a representation of her intentions, which at best is in the 
nature of a contract, and by which he must be presumed to know that she 
is not legally bound. 

I n  January, 1875, Fisher completed his purchase from Primrose by 
paying the residue of the purchase money and taking a deed which 
included the land in question. He says he held the land without objec- 
tion from Mrs. Towles from that time until August or September, 1875, 
when he began to build, and had made considerable p'rogress in building 
when he mas notified of plaintiffs' claim to the land in question. But it 
has been seen that he was informed of Mrs. Tawles' claim in  or about 
August, 1874. Probably he means only to say that he was formally 
notified of the claim in August or September, 1875, and not that he was 
then first informed of the claim of Mrs. Towles. 

No  doubt the defendant supposed that he had a good title to the prem- 
ises, and was therein mistaken. But that he was deceived by any- 
thing that can in law be called a tort or fraud on the part of Mrs. (444) 
Towles, even supposing that she had personally said to him what 
he offered to prove that her husband said as coming from her, we see in 
the case no evidence to establish. Having notice of Mrs. Towles' claim 
to the title in August, 1874, and knowing that she had not released it in 
the only way in which she could by law do so, it was his negligence to 
proceed as if it had been released. I n  reversing the judgment, as we are 
bound to do, and remanding the case, it may be remarked that we have 
not been called on to consider, and have not considered, any claims or 
equities of the defendant arising out of the increase in  value of the land 
by reason of his improvements, Any questions of that sort can be pre- 
sented by an amendment of the pleadings in the Superior Court. This 
opinion and judgment applies to both the appeals in  the case. 

PER CURIAM. Reveraed. 

Cited: Scott v. Battle, 8 5  X. C., 191; Boyd v. Turpin, 94 N. C., 141; 
Hodges v. Powell, 96 N. C., 69; Weathersbee v. Parrar, 97 N.  C., 111; 
Walker v. Brooks, 99 N. C., 210; Thurber v. La&oyue, 105 N .  C., 313; 
Farthing v. Shields, 106 N. C., 300; Port v. Allen, 110 N.  C., 192; Wil- 
liams v. Walker, 111 N. C., 609; Wells v. Batts, 112 N.  C., 289; Exum 
v. Baker, 118 N. C., 547; Bizzell v. McliTinnon, 121 N.  C., 189; Strother 
v. R. R., 123 N. C., 199; Smith v. Ingram, 130 N. C., 106; s. c., 132 
N. C., 964, 965; Cameron v. Hicks, 141 N. C., 28; Rich v. Morisey, 149 
N. C., 45; Herring v. Williams, 158 N. C., 9, 12, 23. 
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(445) 
JAMES W. WILSON ET ALS. V. THE WESTERN NORTH CAROLINA 

LAKD CONPANY. 

Contract-Nistake-Bona Fide Pwclzaser Without Notice-Entry and 
Grant-Nonresident-Prnctice-T7iolation of Restraining Order. 

1. To justify a court in setting aside a contract on the  ground of mistake, 
it  is essential to show either a mistake of both parties or the mistake of 
one with the fraudulent concealment of the other. 

2. To the general rule that an act done or contract made under mistake or 
ignorance of a material fact is viodable in equity, there are  certain excep- 
tions, viz: (1) The material fact must be such a s  the complaining party 
could not, by reasonable diligence, obtain a knowledge of, when he was 
put upon inquiry. ( 2 )  Where the means of knowledge are  alike open t o  
both parties, and where each is presumed to exercise his own judgment 
i n  regard to intrinsic matters. ( 3 )  Where-the facts are  equally known 
to both parties, or where each has equal and adequate means of informa- 
tion, or the facts are  doubtful from their own nature, if the party has 
acted in  good faith. 

3 Where a bona fide purchaser for value and without notice has acquired 
the legal title to  land, equity will not interfere to deprive him of his legal 
advantage. Therefore, when A., in whose name certain entries of land 
had been made for the benefit of others, conveyed his interest i n  the same 
to B., who purchased for value and without notice, and B. took out grants 
in  A.'s name, who thereafter executed to B. a quitcalim deed for the land: 
Held, in  an action by A. and the parties for whose benefit the entry in 
A.'s name had been made, to set aside his conveyance to B., that  B, had 
acquired a good title. 

4. An entry in  the name or for the benefit of a nonresident is void; and a 
grant issued pursuant to  such entry to  such nonresident is voidable a t  
the suit of the State. 

5.  A grant  taken out upon an entry, which has lapsed by the efflux of time, is  
valid. A grant, taken out upon an entry made by a nonresident, by a 
person capable.of taking and holding under the law of the State, is  valid. 

6. A plaintiff claiming under void entries of land cannot be aided by the de- 
fective title of defendants. 

7. One who executes a deed despite a restraining order enjoining him from so 
doing i s  estopped from invalidating the deed for that  cause. 

(446) ACTION f o r  the  cancellation of a deed a n d  other  relief, tried a t  
S p r i n g  Term, 1875, of CALDWELL, before Mitchell, J. 

T h e  plaintiffs a r e  J. W. Wilson, G. N. Folk, J. C. Ta te ,  R. F. Bond, 
W. D. Sprague,  and  E. M. Davis. 

T h e  defendants  a r e  the  Western N o r t h  Carol ina L a n d  Company and  
J. G. Ralston, ita president. 

T h e  plaintiffs alleged t h a t  o n  5 March,  1869, C. A. Cilley entered a 
large body of vacant  l and  in Caldwell County, known a s  t h e  Wilson 
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Creek lands, and that he afterwards, for valuable consideration, sold to 
E. M. Davis, of Philadelphia, hi8 interest in such entries. No grants 
were taken out upon these entries, and the same lapsed. On 8 January, 
1872, said Cilley made other entries of the same land in  the name of 
George N. Folk, for the purpose of carrying out his contract with Davis. 
On 4 July, 1874, the plaintiff Junius C. Tate entered the same lands in  
his own name. Thereafter, Tate assigned his interest in the entries to 
the plaintiffs Henry F. Bond and William D. Sprague. A controversy 
having arisen between Davis and Bond & Sprague, a compromise was 
made whereby grants were to be taken out and the title to the lands held 
by a trustee, who was to sell the lands and divide the proceeds of sale 
between Davis and Bond Q Sprague. This compromise was approved by 
said Folk, who agreed in writing to its stipulations. On 10 March, 1872, 
E. T. nfockridge procured entries of certain lands in said Caldwell. 
County to be made in  the name of said Folk, which lands adjoined 
the lands entered as aforesaid. On 16 February, 1874, the de- (441) 
fendant company? consisting of said Mockridge and others, was 
incorporated by the General Assembly, and the defendant Ralston be- 
came president thereof. On 12 June, 1873, said William D. Sprague 
made entries of the lands entered by said Mockridge on 10 March, 1872. 

That on 25 October, 1874, W. W. Flemming, as agent and attorney 
for defendant company, without the knowledge or consent of the plain- 
tiffs, or any of them, procured the entry-taker of said county to give him 
warrants directing the county surveyor to lay off and survey for said 
Folk the lpnds covered by said entries, and placed the same in  the hands 
of said county surveyor. That by a combination between the surveyor, 
F1emming, and Mockridge, the lands were surveyed secretly and without 
the knowledge of plaintiffs. That said survey was finished on 27 Decem- 
ber, 1874, the surveyor adopting, in order to have the same completed 
by 31 December, certain surveys theretofore made by him at the instance 
of plaintiffs. That while said sumey was in  progress the plaintiff Folk 
gave to said Flemming, as agent, a paper-writing authorizing him to 
take out in his name grants from the State for any lands in  Caldwell 
County, but that said Folk only intended that such authority should 
apply to the lands entered on 10 March, 1872, and not to the Wilson 
Creek lands, and that the defendants were aware of such intention. That 
on 16 December, 1874, the defendant company, by presenting said paper- 
writing to the Secretary of State, and upon payment of the necessary 
fees and charges, obtained grants for the lands in said Caldwell County, 
including the Wilson Creek lands, and placed the same in  the hands of 
the register of Caldwell County for registration. 

That prior to 31 December, 1874, a civil action had been commenced 
in Caldwell Superior Court by said Tate against said Davis, Mockridge, 
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(448) and Folk, in which a restraining order had been granted, en- 
joining said Folk from conveying the Wilson Creek lands to 

either Davis or Xockridge. On 30 December, 1874, said Flemming 
handed to said Folk for his signature a quitclaim deed to said Ralston, 
as president of defendant company, of a large quantity of land in Cald- 
well County, reciting a consideration of $8,000, and only describing the 
land by the numbers of the grants conveying the same to said Folk. 
That said deed was without consideration. That said Folk carried the 
deed to his house, had i t  copied, omitting the consideration, signed it, and 
placed i t  in an envelope directed to Mockridge, and was about to send i t  
to the postoffice when Mockridgo called at  his house. That folk there- 
upon called his attention to the aforesaid restraining order, but stated 
that in his opinion the order was in operative, as it seemed based up,on 
the belief that he intended to convey the Wilson Creek lands; that Mock- 
ridge did not undeceive said Folk, but strengthened the impression that 
the deed did not cover the Wilson Creek lands, and Folk executed and 

I 
delivered the same to him; that said Folk remained in ignorance of the 
fact that the quitclaim deed covered the Wilson Creek lands until 7 Jan- 
uary, 1875, when he became aware of it from information received of the 

I number of grants in his name in the register's hands; and that he there- 
upon conveyed the said Wilson .Creek lands to the plaintiff James W. 
Wilson, in order that the compromise between Davis and Bond & 
Sprague might be carried into effect. 

Plaintiffs asked that the deed obtained from Folk by Mockridge might 
be canceled, and for such other relief as they might be entitled to. 

The defendants answered, denying the material portions of the com- 
plaint. 

I t  was admitted that thr defendants had no notice of the equities of 
the plaintiffs. 

(449) The following are the issues submitted to the jury and the find- 
ings thereon : 

1. 'Did C. A. Cilley make the entries in the spring of 1869, for his own 
use and benefit, as stated in the complaint ? Answer : "Yes." 

2. Were they afterwards sold by him to E .  M. Davis under the con- 
tract, as stated in the complaint! Answer : '(Yes." 

3. Were they afterwards entered by said Cilley, 8 January, 1872, in 
the name of G. N. Folk, to enable said Cilley to carry out said contract 
with Davis, as stated in the complaint ? Answer : "Yes." 

4. Were the lands described in  said complaint as entered by said Cil- 
ley, 5 March, 1869, and afterwards entered in the name of said Folk, 
8 January, 1872, ever entered by E. T. Mockridge, or by any one else for 
his use and benefit ? Answer : "No." 
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5. Did said Folk assign and transfer said entries to E. M. Davis, as 
stated in  the complaint ? Answer : "Yes." 

6. Did said Folk, at  the time he conveyed to J. G. Ralston, president, 
believe that he was conveying such entries only as were made by said 
Mockridge in the namb of said Folk? Answer: "Yes." 

7. Did the said Mockridge, at  the time he received the deed from said 
Folk, know that i t  embraced entries which were not made for his use and 
benefit ? Answer : "No." 

8. At the time said Mockridge received said deed from said Folk was 
there an injunction issued restraining said Folk from conveying and said 
Mockridge from receiving a conveyance of said lands? Answer: "Yes." 

9. Did said Mockridge represent to said Folk that the deed only em- 
braced lands which had been entered for his use, and to which he was 
entitled ? Answer : "No." 

10. Did he represent to said Folk that the said injunction did not ex- 
tend to the lands embraced in said deed? Answer: "No." 

11. Was the deed made by said Folk to said Mockridge, 16 (450) 
June, 1874, only intended to convey the entries made in  said 
Folk's name for Mockridge? Answer: "Yes." 

12. Were the lands entered on 8 January, 1872, in  the name of G. N. 
Polk, entered for the benefit of E. T. Mockridge or for the benefit of 
E. M. Davis? Answer: "For Davis." 

13. Did E. T. Mockridge pay to the entry-taker of Caldwell County 
his fees for the entries made on 8 January, 1872, in the name of G. N. 
Folk ? Answer : "No." 

14. Did E. M. Davis pay to the entry-taker of Caldwell County his 
fees for the entries made on 8 January, 1872, in the name of G. N. Folk? 
Answer : "Yes." 

15. Has E. M. Davis, or any one of the other plaintiffs, ever paid to 
the State of North Carolina any money for the lands included in the 
entries of 8 January, 1872 2 Answer: '(No." 

16. On 4 January, 1875, the date of the execution of the deed from 
said Folk to said Mockridge, did said Mockridge insist that the lands 
described as the Wilson Creek lands, which were entered 8 January, 
3 872, were the lands which he claimed ? Answer : 

17. Did Folk represent to said Mockridge that the injunction did not 
extend to the lands embraced in the deed? Answer: "Yes." 

18. Was the deed executed by Folk to Mockridge on 16 June, 1874, 
conveying the entries of all the lands by him in  Caldwell County, pro- 
cured by fraud? Answer: "No." 

19. Was the deed executed by Folk to the Western North Carolina 
Land Company on 4 January, 1875, conveying the lands mentioned and 
described as the Wilson Creek lands, procured by fraud? Answer: "No." 

325 



IK THE S U P R E N E  COURT. [77 

His  Honor gave judgment against the plaintiffs for costs, from which 
they appealed. 

(451) A,rmfield & Folk  for plaintif ls.  
W .  W .  F l e m m i n g  and  W .  H.  N .  S m i t h  for defendants .  

BYRUAI, J. The plaintiffs base their claim to relief upon two propo- 
sitions: first, that the defendants procured the execution of the deed 
from Mr. Folk by fraud; and, second, that i t  was executed by mutual 
mistake of facts between the parties to it. They allege that the defend- 
ants, by the concealment of facts within their knowledge and by misrep- 
resentation, induced Folk to execute a deed to one body of land, when, he 
supposed, and was fraudulently induced to believe, that he was conveying 
another and distinct one. They also allege that if there was no fraud in 
the inducement to the execution of the deed, there was such a mutual 
mistake of fact in  respect to the land conveyed and that intended to be 
conveyed as will entitle the$ to the relief they seek. 

Without stopping to comment on the inconsistency of the two allega- 
tions, one of fraud on the part of the defendant and the other of mutual 
mistake of the parties, which rebuts the idea of fraud, i t  is enough.to 
say that the charge of fraud in procuring the execution of the deed is 
expressly denied in the answer and negatived by the finding of the jury, 
who, 11pon issues submitted to them for their verdict, declare that neither 
the deed of 16 June, 1874, by which Mr. Folk assigned the entries of the 
land to Mockridge, nor the deed of 4 January, 1875, by which he con- 
veyed the land itself to the defmdant, was procured by fraud. 

The question of fraud being thus out of the way, the plaintiffs' right 
to relief must turn upon the single question whether the impeached con- 

veyance was executed in such a mutual mistake of facts in respect 
(452) to the body of land intended to be conveyed as a court of equity 

will take congnizance of. The general rule in this class of cases is 
that an act done or contract made under a mistake or ignorance of a 
material fact is voidable and relievable in equity. But the general rule 
has many qualifications. F o r  instance, the material fact must be such 
as the complaining party could not by reasonable diligence obtain a 
knowledge of when he was put upon inquiry; for if by such reasonable 
diligence he could have obtained knowledge of the fact, equity will not . 
relieve him, since that would encourage culpable negligence. So where 
the means of knowledge are alike open to both parties, and where each is 
is presum~d to exercise his own judgment in regard to extrinsic matters, 
equity will not relieve. Nor, again, mill equity interpose where the facts 
are equally known to both parties, or where each has equal and adequate 
means of information, or the facts are doubtful from their own nature, 
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if the party has acted in good faith. I t  is upon this ground that if 
A., knowing that there is a mine in the land of B., of which he knows 
that B. is ignorant, should buy the land without disclosing the fact to B., 
for a price in which the mine was not taken into consideration, B. would 
not be entitled to relief from the contract, because A. as the buyer is not 
obliged from the nature of the contract to make the discovery. 

There must always be shown either the mistake'of both parties, or the 
mistake of one with the fraudulent concealment of the other, to justify 
a court of equity i n  reforming a contract. Wright v, Goff, 22 Beavan, 
207; 26 Beavan, 454; 1 Story Eq., secs. 146-53; Crowder v. Langclon, 38 
N. C., 476. I n  order to set aside such a transaction, i t  is essential, not 
only that an advantage should be taken, but there must be some obliga- 
tion in  the party to make the discovery; not an obligation in  point of 
morals only, but of legal duty; the policy of equity being to afford relief 
to the vigilant and put all parties upon the exercise of the most 
searching diligence. This is peculiarly so in  cases of written (453) 
agreements-a solemn deed, as in this case. The whole sense of 
the ~ a r t i e s  is presumed to be comprised in  such an instrument, and i t  is 
against the policy of the law to allow par01 evidence to add to or vary it, 
as a general rule. But if the proofs are doubtful and unsatisfactory, and 
the mistake is not made entirely plain, relief will be withheld, upon the 
ground that the written paper must be treated as the full and correct 
expression of the intent until the contrary is established beyond reason- 
able controversy. 1 Bro. Ch. R., 338, 341; Woolnm v. Hearn, 7 Ves., 
217; Davis v. Symonds, 1 Cox, 404; 1 Story Eq., sec. 153. 

I n  this cese i t  is the vendor who seeks to avoid his own deed upon the 
ground of mistake. We have already seen that he must clearly show 
either a mistake of both parties or the mistake of one with the fraudu- 
lent concealment of the other, to justify the interposition of a court of 
equity. Now, it is expressly denied by the defendants that there was any 
mistake on their part as to the lands they purchased. I n  fact, the com- 
plaint does not allege a mistake on their part;  so far from it, the plain- 
tiffs charge that the defendants made no mistake, but knowingly pur- 
chased the Wilson Creek lands, purposely concealing that fact from the 
plaintiffs by pretending that the deed taken by them was for the Yadkin 
lands. A11 question of a mutuality of mistake is thus effectively disposed 
of, as we have before shown there was no question of fraud on the part  
of Mockridge, the vendee. There was no mistake and no fraud on the 
part  of the purchaser. But the jury have found by their verdict that 
Mr. Folk, the vendor, did convey to the defendants the Wilson Creek 
lands, when he intended to convey and supposed he had conveyed the 
Yadkin River lands. That was ltis mistake. But i t  is not every mistake 
of a vendor, however, material or however fully established by proof, 



(454) that will evoke the interference of the court of equity. There 
must be somc concealment or other ingredient i11 the nature of 

fraud on the' part on tlre purchaser. IIere norw is found. 
Relief is given only to the vigilant, and not to the negligent, or those 

who, being put upon inquiry and having equal or superior means of 
information, have chosen to omit all inquiry which would have enabled 
them to avoid, obviate, or correct mistakes. Who is in fault here? Mr. 
Folk did not own the Yadkin River lands, and both he and Mockridge 
knew i t ;  ho did not convey these lands. H e  did own the Wilson Creek 
lands, and both he and Mockridge knew that ; he did' convey these lands. 
IIad hc conveyed the lands to which hc had no title, it would have been 
evidcnce of mistake ; but as Ire conveyed only those he could lawfully con- 
vey, the rcasonablc presumption from that fact is the other way. The 
entries of those lands were made in his namc, and he by deed assigned 
them to tlie defendants in June, 1874. Six months later-in January, 
1875-and aiter grants had been taken out in  his name on them entries, 
he, by another deed, conveyed the lands thcmsclves to the parties to whom 
he had previously assigned the entries. Now, it is this vendor who com- 
plains and asks for equity in the face of his solcmn deed. That he 
executed the deed in  mistake is found by the jury; but a mistake cannot 
afford a foundation for relief where there has been such unquestionable 
negligence, without the violation of every principlc governing that juris- 
diction. The plaintiffs are thcreforc not entitled to relief on the ground 
of fraud or mistake. 

Hut it is alleged that the defendants purchased with and are affected 
by notice of the prior rights and equities of the plaintiffs, arid upon that 
question their case is this: In 1869 Mr. Cilley, in pursuance of the law 
(Bat. Rev., ch. 41) making all vacant and unapproved lands belong- 
ing to the State subject to entry and grant by any citiberl of the State, 

made entries of the lands in dispute, and, in  1870, assigned his 
(455) entries to one Davis, a citizen of Pennsylvania, contracting to 

take out grants for the lands and convey to him. These entries 
mere allowed to lapse, and, in 1572, Cilley rectered the same lands in  
the namc of G. N. Folk, blxt for the purpose of carrying out his contract 
with Davis. 

I n  July, 1874, Junius C. Tate made entries covering the same lands, 
which entries he assigned to Spraguc & Bond. Thereupon a dispute 
arose betwecn Davis, claiming under the Folk entries, and Sprague & 
Bond, claiming under the Tato entries; neither party having perfected 
their entries by taking out grants from tlie State. This dispute was com- 
promised between thc parties by the agreement that the grants were to 
hc taken mit under the  tat^ entries in  the name of a trustee, by whom 
the lands were to be sold and the proceeds equally divided between Davis 
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and Sprague & Boyd. This compromise was approved and indorsed by 
Mr. Folk, who had assigned his entries to Davis. 

I n  October, 1874, Mr. Flemming, as the agent of the defendants, .pro- 
cured warrants of survey from the entry-taker and had the Wilson 
Creek lauds surveyed in  the name of Mr. Folk. Pending this survey, 
Folk gave Flemming a paper-writing authorizing him to take out and 
obtain in  his name grants from the State for any lands entered in his 
name in  the county of Caldwell. Accordingly, in  December, 1874, 
Flemming presented this power of attorney to the Secretary of State at 
Raleigh, and obtained from the State grants in  the name of Folk for 
all the lands in controversy by paying the price of the lands and the 
fees. Afterwards, on 4 January, 1875, by a deed duly executed by him- 
self and wife, Folk conveyed the lands thus granted to Mockridge for 
the Western North Carolina Land Company, of which Flemming was 
the agent and attorney. 

Upon this state of facts it is clear that the grants from the State con- 
veyed the legal title of the Wilson Creek lands to Mr. Folk, and i t  is 
equally clear that his deed conveyed the legal title to the defend- 
ants. I s  that title encumbered by any equity in favor of the (456) 
plaintiffs? Certainly not; for the defendants, in their answer, 
deny any notice of the several transactions between the other parties in  
respect of the entries and transfers of them from one to the other, and 
there is  no proof or finding by the jury that the defendants had any 
such notice. According to the case, they had no knowledge and no rea- 
soh to believe that these lands were originally entered by Cilley for 
Davis, or afterwards by Tate for Sprague & Bond, or that Folk had 
assigned his entries for their benefit. The entries under which the plain- 
tiffs seek relief were in the name of Folk, and the grants were issued to 
him. Flemming and Mockridge knew him alone in their negotiations 
for the purchase of the land, as he along was known on the books of the 
entry-taker, and did not impart to the defendants any knowledge of his 
relations with the plaintiffs in  respect to these lands. 

Where a vendor contracts to sell land to one person, and afterwards 
sells the same lands to another, who purchase without notice, the latter 
acquires a good title. Taylor v. Kelly, 56 N. C., 240. Even where both 
parties are equally entitled to consideration, equity does not aid either, 
but leaves the matter to depend upon the legal title. Thus, where a 
bona fide purchaser for a valuable consideration and without notice has 
acquired the legal title, a court of equity will not interfere to deprive 
him of his legal advantage. Crump v. Black, 41 N. C., 321; King V. 

Trice, 38 N .  C., 568. 
Whatever remedy the plaintiffs may have against Folk, in respect to 

these defendants they cannot be in a better position than a purchaser 
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who has a bond for title from the vendor and afterwards for value sells 
and conveys to another without notice. But had these plaintiffs even 
an equity which they could enforce against Folk? An entry of land 
only creates an equity entitling the party to a grant where the purchase 

money is paid to the Stnte within the time prescribed by statute, 
(457) which is on or before 31 December the second year after the en- 

try. Rev. Code, ch. 42, sec. 8 ; Plcmmons v. Fore, 37 N. C., 312. 
Folk's entries of 1872, therefore, lapsed on 31 December, 1873, and with 
this lapse expired the plaintiff's equity, unless the entries were kept 
alive by statutes extending the time for taking out grants. There may 
be such statutes, but we have not examined, because the question does 
not affect the rights of the defendants in this action; i t  only affects the 
rights of Folk and the other plaintiffs as between themselves. 

Again, i t  appears in the pleadings, and is not denied, that Davis, for 
whom tlie entries of 1872 were made, and under which the plaintiffs 
claim, mvs not a citizen of the State, and had expressed no intention to 
become a citizen and resident when the entries mere made for him. AS 
to him, the lands were not subject to entry, and all entries in  his name 
and for his benefit were void. Rev. Ccde, ch. 43, see. 1; Bat. Rev., ch. 
41, sec. 1; Laws 1869-70, ch. 19. Had grants been issued to Davis pur- 
suant to such entries, they would have been voidable at  the suit of the 
State; but he having entries only which were ~ioid as to himself, was 
not entitled to grants from the State, and the other plaintiffs claiming 
under these entries i ~ ~ i t h  notice can have no better standing in his Court. 

Eu t  i t  is said in reply that the defendants claim under the same en- 
tries as the plaintiffs do, and that their title is therefore equally de- 
fectire, Admitting that to be sc, the defective title of the defendans 
cannot aid that of the plaintiffs. Claiming under void entries and noth- 
ing more, the plaintiffs are in no condition to impeach a defective or 
voidable title of the defendants. But the defendants have more than 
these entries; they have the grants from the State, and also a deed which 
conveys the legal title, which is good until avoided by the State for 
cause, or by a party having a better title or superior equity. Because a 

grant is taken out upon an entry which has lapsed by the eftlux 
(458) of time, if does not follow that i t  is void. On the contrary, it is 

valid. Horton v. Cook, 54 N. C., 270. So if a grant is issued 
upon an entry which is void because of the noncitizenship of the enterer 
(as Davis here), the grant itself is nevertheless valid, and passes the 
title, jf the grantee is a person capable of taking and holding by the 
laws of the State. 

The defendant, the Western North Carolina Land Company, was 
made a corporation by an act of the Legislature ratified 1 6  February, 
1874, and is empowered by the act to take and hold lands. As the grants 
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were issued and the deed was executed to or for the benefit of this cor- 
poration on 4 January, 1878, the corporation was at that time as capa- 
ble of taking and holding lands as any citizen of the State. 

We have put no stress upon the Tate entries of July, 1874, because 
the plaintiff's, on 9 January, 1875, but subsequent to the execution of 
the deed to the defendants, obtained a deed from Mr. Folk for the same 
lands before conveyed by him to the defendants, and now claim the lands 
by virtue of the grants issued to Mr. Folk on his entries of 1872; and 
this action is framed upon the idea that if the defendans' deed can be 
avoided, the plaintiffs can hold the lands under this subsequent deed. 
The rights, if any, acquired under the Tate entries have not been, and 
cannot be, properly insisted on in  this action. I t  will be sufficient to 
say, however, that the same principles of equity apply to the Tate en- 
tries as to the Cilley and Davis entries, to wit, that as the defendants are 
purchasers for value and without notice, their title is not affected by 
these entries. 

The last position of the plaintiffs is that the deed to the defendants is 
void because at the time of its execution by Xr .  Folk he had been en- 
joined by a restraining order, at the suit of Tate and others against Folk 
and others, from conveying the Wilson Creek lands to the defend- 
ants or others. I n  this view the case is this: That Mr. Folk, the (459) 
principal defendant in that action, is the plaintiff in this, and 
now claims that although he conveyed the lands in the teeth of the 
restraining order, he can insist that his own voluntary deed is void. 
Disob5dience to the restraining order of the court is a matter between 
him and the court, but he himself is estopped from invalidating his own 
deed for that cause. I f  at the time of the execution of the deed to the 
defendants they were entitled to the conveyance under their previous 
contract of purchase, and by reason of having paid the purchase money 
to the State and taken out grants in the name of Mr. Folk, but in  fact 
for themselves, the conveyance was rightful, and being also without no- 
tice of the restraining order, was not affected by it. Such an effect must 
be given to the conveyance under which the defendants claim. 

PER CURIAM. No error 

Cited: Day v. Day, 94 N.  C., 412; Stump 11. Long; ib., 620; McMinn 
v. Patton, 92 N.  C., 375; E l y  v. Early, 94 N.  C., 8 ;  Anderson v. Rainey, 
100 N.  C., 338; Harding v. Long, 103 N.  C., 7 ;  Gilchrist v. Middleton, 
107 N. C., 678; .Moody v. Johnson, 112 N. C., 830; Johnson v. Lumber 
Co., 144 N. C., 720; Sykes v. Insurance Co., 148 N. C., 20; Barker v. 
Denton, I50 N.  C., 725; Culbreth v. Hall, 159 N. C., 591; Torrey v. 
M c F d d e n ,  165 N.  C., 240; Rilsy  v. Carter, ib., 336; Cedar Works  v. 
L imber  Co., 168 N.  C., 394. 
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(460) 
*AMOS WADE v. THE CITY O F  NEW BERN. 

Sta tu te  of Frat~ds-Lease-Municipal Corporation-Contract of. 

1 .  If a municipal corporation has pomer under its charter to Ouild a market 
house, it  has power also to lease a building for market purposes. 

2. Under the statute (Bat. Rev., ch. 64, sec. 2 ) ,  no "memorandum or note" of 
a lease of land for more than three years can bind the party to be charged, 
even if signed by him. The lease or contract of lease must be signed by 
such party, 

3. Where the plaintiff proposed to lease certain real estate upon certain 
terms to defendant for ten years, whch proposition was received and 
adopted by its board of councilmen and entered upon their minutes, and 
thereafter a lease executed by plaintiff was tendered to and accepted by 
said board, but was never actually signed on the part of defendant: 
Held, that  the defendant was not bound by the contract. 

4. A contract of a municipal corporation (unless it be one required by law 
to be in writing, etc.) need not be under seal, unless required by i t s  
charter. 

5. The authorized body of such corporation can bind i t  by an ordinance, if 
intended to operate a s  a contract or by a resolution; i t  can, by vote, clothe 
its officers or agents with power to act for it, and a par01 contract made 
by such persons (unless it  be cne required by law to be in mriting) is 
binding upon the corporation. 

6. An ordinance, resolution, or vote of a municipal corporation, accepting a 
lease o r  contract tendered, does not constitute a signing within the mean- 
ing of the statute. 

7. An action cannot be maintained for damages for the breach of a void can- 
tract. 

ACTION to recover damages for breach of contract, instituted in  CRAVEN 
and removed to and tried at  Spring Term, 1874, of CARTERET, before 

CZa~ke, J .  
(461) There was an appeal from the judgment of the court below, 

and in this Court the appeal was dismissed. Same case, 72 N. C., 
498. At June Term, 1875, of this Cour-t, the defendant moved to rehear 
the case and for a cer t iora~i  to bring up'the case for review as on ap- 
peal, which motion mas allowed. Same case, 73 N. C., 318. The facts 
appear in the opinion. 

D. G. Poude, George G r e ~ n ,  a r d  Alex. Justice for plaintiff. 
J.. H.  Haughton  and S m i t h  & Strong for defendant. 

*The opinion in this case was filed a t  June Term, 1876, but not heretofore 
reported. 
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BYNUM, J. That the city of New Bern, under its charter, has the 
power to build a market house is decided in Smith v. New Berm, 70 
N. C., 14. I t  follows that it has the power of leasing a building for 
market purposes until one is built. 

But the contract here declared on is void. I t  is a lease of real estate, 
and is not in  writing and signed by tho party to be charged, or by any 
other person duly authorized to sign it, pursuant to the statute of frauds. 
Bat. Rev., ch. 64, sec. 2. 

The statute provides that . . . "All other leases and contracts 
for leasing lands, exceeding in duration three years from the making 
thereof, shall be void unless put in  writing and signed by the party to 
be charged therewith, or by some other person by him thereto lawfully 
authorized." 

I n  the construction of this section of the statute (Laws 1868-69, ch. 
156, sec. 2))  it is to be noted that i t  contains an important change of 
the same section, as i t  is expressed in Rev. Stat., ch. 50, sec. 8, and in 
Rev. Cdde, ch. 50, see. 11, where the language is :  "shall be void and 
of no effort unless such contract or lease, or some memorandum 
or noie Ikereof, shall be put in  writing," etc. I t  is clear, since (462) 
the act of 1868-69, no memorandum or note of a lease of land 
for more than three years, as distinguished from the lease itself, can 
bind the party to be charged, even should i t  be signed by him. I t  is a 
statute to prevent frauds, and i t  was supposed that this end would be 
more effectually accomplished by excluding from i t  the words, "memo- 
randum or note thereof," which, from their definiteness, were often 
seized upon by the courts to give effect to contracts, especially where 
there would be a real or apparent hardship in not giving effect to them. 
The statute as altered prescribes the limit of such contracts by a more 
rigid, but a more unerring, and therefore better rule. 

As little as possible is left for construction. The lease or contract 
itself must be signed by the party to be charged. I n  this action .the 
party sought to be charged is the defendant. 

I n  Rice v. Cartsr, 33 N. C., 298, A. sold a tract of land to B., and gave 
him a bond for title. B. verbally promised to pay for the land the stipu- 
lated price; Held, that while A. was bound, B. was not, because 
he was the party to be charged with the payment oT the purchase money, 
but had not signed the contract, as required by Rev. Stat., ch. 50, sec. 8. 
This case was subsequently affirmed upon the same point in Simrns v. 
Killian, 34 N .  C., 352, and in Mixell v. Bwrnett, 49 N .  C., 249. 

The material question, then, is, Did the defendant sign the contract 
of lease, or cause it to be signed by any person duly authorized to sign 
i t ?  As to this, the facts set out in the case stated for this Court are 
these : 
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On 8 March, 1879, the plaintiff Wade submitted to the board of coun- 
cilmen of the city of New Bern a proposition to lease to the city for a 
market house, his warehouse and lot for ten years, agreeing to first make 
certain repairs thereon. H e  also, at  the same time, proposed to lease 
from the city a certain water lot owned by it. H e  asked $1,800 per 

annum rent for the warehouse, and offered $600 per annum rent 
(463) for the water lot, which sum he proposed to deduct from the rent 

of the warehouse, leaving $1,200, for the payment of which he 
proposed to take each year thirty city bonds of $40 each, the bonds to be 
receivable by the city in  payment of taxes or other dues. The record 
of the proceedings of the city council, which were admitted in evidence, 
contains this entry in  respect to these propositions: 

"After a lengthly debate, Mr. Wade's proposition in  relation to the 
warehouse was received and adopted, and Union Point selected as the 
market site." Subsequently, other propositions modifying the foregoing 
were submitted by X r .  Wade, which were in like manner ('received and 
adopted" by the board. Up to this time none of the propositions are 
stated to have been in  writing. 

On 17, March, 1869, some misunderstanding having arisen among the 
board of councilnlen as to the character of Mr. Wade's proposition, he 
was called before the board, and he then submitted still other propo- 
sitions; and the minutes of the board contain this fiscal entry upon the 
subject : 

"The foregoing being reduced to writing, and added to the original 
proposition made by Mr. Wade, on motion of Councilman  croon^, the 
same was received and adopted. Mr. Wade presented to the board a 
lease containing the substance of the original proposition with the 
foregoing addition, and for a further binding of the contract between 
him and the board. The lease being read, on motion of Councilman 
Groom, the same was adopted. 

"Councilman Howard presented the following resolution,viz. : 'Whereas 
the lease of Amos Wade has been tendered to the city of New Bern, 
according to the contract agreed on between him and the city; therefore, 
Resolved, That the mayor be required to sign and affix the corporate seal 

of the city of New Bern to the certificates of indebtedness, as 
(464) specified in the lease executed by Amos Wade to said city, dated 

8 March, 1869.' " 
The minutes of the council then go on to set forth the objections taken 

by the mayor to signing the bonds, etc., and that while the matter was 
being discussed, and before any action mas taken on the resolution, the 
sheriff of the county appeared before the board and served upon the 
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council an injunction against issuing the said city bonds, procured at  
the instance of many of the taxpayers of the city. After the service of 
the injunction, nothing further was done, and the council adjourned. 

The foregoing facts do not constitute, on the part of the corporation, 
such a signature to the contract of lease as is required by either the 
letter or spirit of the statute of frauds. I t  cannot be pretended that the 
lease itself was actually signed by the corporation or any of its offices, 
authorized or unauthorized. I t  was competent for the board of council- 
men to instruct by resolution either the mayor or other person to sign 
the lease in behalf of the corporation. This was not done. The lease 
was tendered to and accepted by the council, just as the bond for title 
was tendered and accepted in Rice  v. Carter. 

If the lease was such a one as the corporation could lawfully accept, 
the acceptance bound Wade, but did not bind the corporation. 

I n  Laythroop v. B r y a n t ,  2 Bing. N. C., 744, which was cited in  Rice  
v. C a ~ t e r ,  the defendant had signed a written contract to convey land. 
The plaintiff (like the defendant in this case) had only made a verbal 
promise to pay the price; and i t  was urged by the defendant that he 
ought not be held liable under this written promise, inasmuch as the 
plaintiff was not bound by his verbal promise; but, said the Chief Jus- 
t ice, "Whose fault was that?  The defendant might have required the 
plaintiff's signature. The object of the statute was to secure the defend- 
ant." 

I f  the contract were such as is not required by the statute of (465) 
frauds to be put i n  writing and signed by the party sought to be 
charged, i t  is clear from $he modern decisions that the contract of a 
municipal corporation need not be under seal unless the charter requires 
it. The authorized body of the corporation may bind it by an ordinance, 
which mill, if so intended, operate as a contract; or i t  may bind itself 
by a resolution, or by vote clothe its officers or agents with power to act 
for i t ;  and a contract made by persons thus appointed, though by parol 
(unless i t  be one which the law requires to be put in writing), will bind 
it. 1 Dillon Mun. Corp., sec. 374. 

But in  our case the contract is one which cannot be made by parol; 
and where the statute to prevent frauds requires the contract to be put 
in  writing and signed by the party to be charged, we know of no au- 
thority or adjudicated case, which holds that a resolution, ordinance, or 
vote of the corporation, accepting or adopting a lease or contract ten- 
dered, constitutes a signing within the words or intent of the statute. 
The contract in this case must derive its validity, not from the contract- 
ing powers of the corporation, but from the statute; and unless the 
mode prescribed by the act is pursued, the contract is a nullity. . 
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The question is not one of corporate power, but of compliance with 
the statute. The statute has not been complied with, and the contract is 
void as to the defendant. 

Whether the city is liable to one who has. bona fide performed labor 
under a void contract is a question that does not arise here. The com- 
plaint is for a breach of contract, and the prayer is for damages result- 
ing from the breach on the part of the defendant. The position is too 
plain for doubt, that an action cannot be maintained for damages for the 
breach of a void contract. 

I f  the work done under a void contract had been accepted and used 
by the defendant, whether a quantum meruit would lie in such case is 

an interesting question; but that question cannot arise upon the 
(466) facts of this case, even if another action should be brought, de- 

claring on a quantum meruit; for the work done mas not only not 
accepted and used by the defendant, but i t  was done upon the house and 
lot of the plaintiff, and he has continued in the exclusive possession and 
enjoyment of it, without even a tender of the premises to the defendant. 

He may have lost money by the transaction. I f  so, it is his own fault. 
I t  is, therefore, dnmnum absque injwria. 

Many other interesting questions arose and mere argued in this Court, 
but as the decision of the case is put upon the single point discussed, i t  
precludes the necessity of examining any other. 

PER CURIAM. Reversed. 

Cited: Jordan v. Furnace Co., 126 N. C., 147; Hall v. Pisher, ib., 
209 ; Davis v. Yelton, 127 N.  C., 348 ; Love v. Atkinmn, 131 N.  C., 547 ; 
Windvs  v. Hill, 144 S. C., 617; Szuinson v. Mount Olive, 147 N.  C., 
612 ; Brown v. Hobbs, 154 N.  C., 556. 

(467) 
PINKNEY ROLLINS ET ALS. v. R. M. HENRY ET ALS. 

1. When this Court has decided that certain tenants of H. were wrongfully 
evicted, and ordered writs of restitution, these writs must issue and must 
be obeyed, and possession of the premises restored to H. or his tenants 
before the court will entertain any motion for the appointment of a re- 
ceiver to collect and hold the rents and profits. 

2. Whenever the contest is simplv a question of disputed title to property, 
the plaintiff asserting a legal title in himself against a defendant in pos- 
session, receiving the rents, etc., under a claim of legal title, a, receiver 
will not be appointed, even if the defendant is insolvent. 
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3. A receiver will be appointed only when plaintff sets forth an apparently 
good title, not sufficiently controverted in the answer, and shows immi- 
nent danger of loss by defendant's insolvency. 

4. The bond required of defendants under C. C. P., sec. 382, is not for costs 
only, but secures plaintiffs such damages as they may sustain in the loss 
of rents, etc.; and it seems that this bond may be increased in the discre- 
tion of the court i f  defendant shows any disposition to delay a trial. 

MOTION by the plaintiffs for the appointment of a receiver of certain 
premises, pending an action for the recovery of the same, heard a t  Spring 
Term, 1877, of BUNCOMBE, before Furches, J. 

The case is sufficiently stated in the opinion of this Court. His Honor 
overruled the motion, and the plaintiffs appealed. 

J .  H. Merrimon for plaintifis. 
T .  F. Dazidson and Battle & ~Wordecai for dsfendants. 

BYNUM, J. I n  Rollins v. Rollins, 76 N.  C., 264, and the two next suc- 
ceeding cases of the same plaintiffs against Bishop and Henry, i t  was 
decided by this Court that R. M. Henry was entitled to defend 
those actions, and that the tenants claiming under him had been (468) 
illegally evicted, and were entitled to restitution of possession 
pending the actions. I n  part execution of the judgment of this Court, 
at  the last term of the court below the several actions were consolidated, 
and the defendant R. M. Henry, on filing the bond required by law, was 
allowed to put in  his defense to the action. But when, in further com- 
pliance with the decision of this Court, the counsel for the defendants 
moved that writs of restitution be issued in  behalf of the evicted tenants, 
it was met by a counter-motion of the plaintiffs for the appointment of 
a receiver of the premises in dispute, pending the litigation of the title. 
The court refused to appoint a receiver, and ordered writs of restitution 
to issue, and from these orders the plaintiffs appealed to this Court. 
There is no error. This Court had adjudged that the tenants were entitled 
to restitution of possession, and a prompt obedience to that decision mas 
the first duty of the plaintiffs; instead of which the plaintiffs proceeded, 
to use a military phrase, by a "flank movement," the effect of which, if 
allowed. would have been not only to evade the decision of the Court, 
but still more effectually to deprive the defendants of that possession of 
the preniises to which the Court had declared they were entitled. 

Possession, entire and complete, must be given to the defendants; and 
i t  matters not to the plaintiffs whether this restitution is made directly 
to Henry himself or indirectly through his tenants, but the plaintiffs 
are to divest themselves of all possession as fully as they were divested 
before they sued out the writs under which they obtained the possession; 
and the defendants are to be placed in the same state and condition as 
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they were a t  that time. Placed thus at  arm's length, as they were before 
the wrongful eviction, the court will then be open to hear and determine 

such motions as may properly arise in the progress of the cause. 
(469) While, therefore, the court properly enough refused to appoint 

a receiver or make any other order before the plaintiffs had re- 
stored their tortious possession, i t  does not follow that after such posses- 
sion is delivered the plaintiffs may not present a case fit for the pro- 
tective interference of the court. But as no such question can be raised 
until after the judgment of this Court, as determined a t  last term, has 
been complied with by the surrender of the premises to the defendants, 
we might properly say no more at  this time. As, however, the same 
motion for a receiver will doubtless be renewed after the decision of this 
Court has been complied with by the restitution of the possession to the 
defendants, i t  will be convenient to the parties in  the further conduct of 
the action, as fa r  as possible, to dispose-of that question now. 

We believe that no authority can be found where a court of equity 
ever appointed a receiver in  a case like this. The rule seems to be uni- 
versal in  this country and in  England, that whenever the contest is 
simply a question of disputed title to the property, the plaintiff assert- 
ing a legal title in  himself against a defendant in  possession and receiv- 
ing the rents and profits under a claim of legal title, equity refuses to 
lend its extraordinary aid by interposing a receiver, just as i t  refuses 
an  injunction under similar circumstances, leaving the plaintiff to assert 
his title in  the ordinary forms of procedure at  law. Nor does the fact 
that the defendant in  possession and receiving the rents and profits is 
insolvent at  all affect the rule. There are exceptions to this general rule, 
but they are only where the relief is granted upon special circumstances 
of an equitable nature, appealing strongly to the conscience of the court. 
The farthest the courts have ever gone in taking jurisdiction to appoint 
a receiver in  actions of ejectment against a tenant in  possession of real 
property is where the plaintiff shows a probable title and danger of the 
rents being lost. Scott v. Bcott, I 3  Irish Eq., 212; High on Receivers, 

secs. 553, 554, 56'1; 2 Story Eq., secs. 826, 829. And such is the 
(470) provision of our statute defining the cases where a receiver may 

be appninted. C. C. P., sec. 215. By that provision a receiver 
can be applied for only when the party has established an apparent right 
to the property which is the subject of the action, and which is in pos- 
session of the adverse party, and the property or its rents and profits are 
in  danger of being lost, injured, or impaired. This apparent right of 
property, which will authorize the appointment of a receiver, must, we 
conceive, appear to the court from the pleadings, or in  the progress of 
the trial, and not by separate affidavits. I t  may be that insolvency or 
the danger of the loss of rents and profits can'be so established, hut not 
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the right of property-the very matter in issue. For instance, if the 
pliantiffs here in  their action to recover this land had set forth in their 
complaint an apparently good title, which was not successfully contro- 
verted in the answer, and in addition thereto had shown imminent dan- 
ger of loss of rents and profits by the insolvency of the tenants in  pos- 
session, a motion for a receirer might be granted for the preservation of 
the rents and profits pendente bite. But without the establishment of 
this apparent good title, such interference would in  effect amount to a 
complete ouster of the defendants, by taking away from them the subject- 
m a t t e ~  of the litigation withont trial or judgment. High on Receivers, 
see. 575. 

I f  he plaintiffs desire to establish by the pleadings such an apparent 
good title as would warrant the appointment of a receiver, i t  was their 
duty to set forth in.their complaint a good title in themselves, with such 
particularity of statement, description, and averment as would compel 
the defendants, by their sworn answer to the allegations, to admit or 
enable the Court to see a prima facie or apparent title in the plaintiffs. 
Nothing of the sort is done. Indeed, so defective and meager are the 
pleadings that i t  would seem to be impracticable to try the action 
without amendments. But although no case is presented warrant- (471) 
ing the extraordinary remedy of a court of equity applied for, the 
lam has not left the plaintiffs without that degree of protection which 
their own disputed claim authorizes the courts to furnish. Before the 
defendant Henry could be allowed to defend the action, the law required 
that he should file a bond, with sureties, for the sum of $200, to be void 
on condition that he pay to the plaintiRs all such costs and damages as 
the plaintiffs may recover in  the action, C. C. P., see. 383. We are of 
opinion that this bond is not for costs only, but that it mas intended to 
and does secure he plaintiffs, in case they recover, such damages as they 
may sustain in the loss of rents and profits, or othermie, by the wrong- 
ful possession of the defendants. We are also inclined to hold that this 
bond may be increased from time to time as the court may order in  its 
discretion, having reference as much to the readiness of the parties to 
try as to the preservation of the property and its rents and profits to 
answer the ultimate recovery by the true owner. I f  the defendant shows 
a readiness to try the title and to interpose no obstacle to a speedy de- 
termination of the action, the courts will be slow in imposing upon him 
the incon~xnience and hardship of giving a larger bond. In such case 
the plaintiff cannot by his own delay in bringing on a speedy trial im- 
pose this additional burden upon the defendant, who is in no default. 
To give that effect to the procrastination of the plaintiff mould be to 
allow him to take advantage of his own wrong to the oppression of the 
defendant. 
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Subject to this precaution and the circumstances surrounding each 
case, the power of the court to enlarge the bond seems to be similar to 
that which the courts constantly exercise in  regard to bonds for costs. 

I t  is true that in  case the defendant is unable to give the bond, he 
may nevertheless defend the action without giving bond, on a proper 

application for that purpose, under C. C. P., see. 382; and thus 
(472) the plaintiff would ha-ve no security for the recovery of rents and 

profits from the tenant holding wrongfully. Whether this state 
of things would coristitute such an equitable element as to invoke the 
jurisdiction of a court of equity, to prevent wrongs and anticipated mis- 
chiefs, by the appointment of a receiver, or whether the plaintiff must 
submit to this inconveninece and probable loss just as defendants do 
when the plaintiff is allowed from poverty to prosecute his action with- 
out giving bond for costs, are questions which do not now arise and 
which we do not answer i n  anticipation. 

PER CURIAA~. Affirmed. 

Cited: Kerchner v. Fairley, 80 X. C., 26; Nesbitt v. Turrentine, 83 
N .  C., 538; Boyett v. Vaughan, 86 N.  C., 726; Vaughan v. Vincent, 88 
N.  C., 118; Kron v. Dennis, 90 N .  C., 329 ; Bryan v. Moring, 94 N .  C., 
698; Dzcrant v. Cromwell, 97 N.  C., 374; Bond v. Wool, 10'1 N. C., 153; 
Credle v. Ayers, 126 N .  C., 15 ;  Kenney v. R. R., 166 N. C.,, 571. 

(473) 
STATE v. JOHN B. TURPIN. 

Muwhr-Evidence-General Character--17ncommunicuted Threats. 

1. To the general rule that in trials for homicide evidence of the general 
character of the deceased as  a violent and dangerous man is inadmissible, 
there a re  two exceptions: (1) Such evidence is admissibIe where there 
i s  evidence tending to show that the killing may have been done from a 
principle of self preservation. ( 2 )  Such evidence is admissible where the 
e ~ i d e n c e  is wholly circumstantial and the character of the transaction is  
in doubt. 

2. If the killing is  done under such circumstances as to create a doubt as to 
the character of the offense committed, the general character of the de- 
ceased may be shown, if such character was known to the defendant. 

3. On a trial for murder there was evidence of threats made by deceased 
against defendant and communicated to defendant; there was also evi- 
dence that deceased had followed defendant to the house, and that a rock 
was used by deceased upon defendant's head during the fight, but it  did 
no clearly appear by whom the rock was introduced into the fight, the 
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evidence upon which point was circumstantial. The defendant offered 
evidence of threats made by deceased, but not communicated to defend- 
ant, which was excluded: Held, that the evidence of uncommunicated 
threats was admissible (1) to corroborate the evidence of communicated 
threats; ( 2 )  to show the state of feeling of the deceased toward defend- 
ant, and the quo animo with which he had pursued defendant to the 
house; ( 3 )  as one of the circumstances tending to show who introduced 
the rock into the fight, the evidence upon that point being wholly circum- 
stantial. 

INDICTMENT for murder, tried at Spring Term, 1877, of HAYWOOD, 
before Hefiry, J .  - 

The defendant was indicted for killing one Creighton Morrow, and on 
the trial in  the court below his Honor refused to admit evidence 
of the general character of the defendant for violence, and also (474) 
refused to admit evidence of threats made by the deceased, which 
had not been communicated to the defendant The case is sufficiently 
stated by Mr. Justice Rynum in delivering the opinion of this Court. 
The jury found the defendant guilty of manslaughter. Judgment. Ap- 
peal by defendant. 

Attorney-General for the Xtats. 
Rusbee & Busbee, A. T .  d? 1'. I?. Davidson, and J .  H. Merrimon 

(475) 

for- defendant. 

BYNULI, J. The prisoner was indicted for murder, and was convicted 
of manslaughter. He  relied upon the plea of justifiable self-defense, 
and, to make that defense good, offered testimony of the general charac- 
ter of the deceased as a violent and dangerous fighting man, and also 
threats made by the deceased against the prisoner, but which were not 
communicated to him. The exclusion of this evidence is the subject of 
exceptions by the prisoner. 

I f  the proposed testimony when admitted could not have reduced the 
offense below manslaughter, the crime of which he was convicted, then 
the prisoner has received no prejudice and i t  mas not error to exclude it. 
We are first to see, then, whether the testimony offered and rejected 
would have tended, not to mitigate the offense from murder to man- 
slaughter, but to establish a case of justifiable homicide. 

The prisoner alleges that he was drawn into the combat against his 
consent by the machinations of the deceased, with the intent to take his 
life; and that the combat on his part was in self-defense, retreat was 
impossible, and the killing was unavoidable and necessary to save his 
own life. To establish this defense, the prisoner introduced testimony 
showing, or tending to show, that the deceased had malice towards 
him; that he had a short time before the homicide threatened to kill 
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(476) him, and particularly if he did not keep away from Mrs. Tate's, 
the place where he then was ; that the deceased had seen him that 

evening going in the direction of Mrs. Tate's, and had secretly followed 
him; that the deceased entered the house suddenly and "mad," and im- 
mediately began a quarrel with the prisoner by false accusations, and by 
charging him with doing the very act for which he had threatened to 
kill him; that the deceased was secretly armed with a stone of 3 pounds 
weight, with which he began and continued the fight without any notice 
to the prisoner, and before he drew the pistol; that from the suddenness 
of the attack, its deadly nature, and from being hemmed up in the house, 
retreat was impossible; and the pistol was then drawn and discharged 
upon the deceased in necessary self-defense and to save his life. 

I n  confirmation of this, and to show the true character of the struggle 
and his imminent danger, the prisoner offered to prove the general char- 
acter of the deceased as a violent and dangerous fighting man, and also 
to prove other threats which had been made against him by the deceased, 
but which had not been communicated before the homicide. Was this 
testimony admissible ? 

The general rule prevailing in most of the American States is that 
such evidence is not admissible, and in this State such a general rule is 
well established. S. v. Barfield, 30 N. C., 344; B o t t o m s  v. E e n t ,  48 
N. C., 154; S. v .  Ploycl; 51  N.  C., 392; S. v. Hogue ,  ib., 381. But these 
cases which are cited as establishing a general rule excluding such evi- 
dence admit that there may be exceptions to it, depending upon the pecu- 
liar circumstances of each case. And these exceptions themselves are 
now so well-defined and established by the current of the more recent 
decisions that they have assumed a formula and have become a general 
rule subordinate to the principal rule. It is this: Evidence of the gen- 
eral character of the deceased as a violent and dangerous man is adrnissi- 

ble where there i s  evidence tending t o  show t h a t  t h e  kill ing m a y  
(477) have been, done f rom a principle o f  sel f -p~eservat ion,  and also 

where the evidence is whoIly circumstantial and the character of' 
the transaction is in doubt, as in S. v. Tacke t t ,  1 Hawks, 210 ; Horrigan 
& Thompson Self-defense, 695, and Index, under the head of "Charac- 
ter of the Deceased for Violence," for reference to the cases at large. 

Where one is drawn into a combat of this nature, by the very instinct 
and constitution of his being he is obliged to estimate the danger in 
which he has been placed and the kind and degree of resistance neces 
sary to his defense. To do this he must consider not only the size and 
strength of his foe, how he is armed, and his threats, but also his charac- 
ter as a violent and dangerous man. It is sound sense, and we think 
sound law, that before a jury shall be required to say whether the de- 
fendant did anything more than a reasonable man should have done 
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under the circumstances, it should, as far  as can, be placed in the defend- 
ant's situation, surrounded with the same appearances of danger, with 
the same degree of knowledge of the deceased's probable purpose, which 
the d~fendant  possessed. I f  the prisoner was ignorant of the character 
of the deceased, then the proof of it would h a ~ ~ e  been inadmissible, be- 
cause his action could not hare been influenced by the dangerous charac- 
ter of a man of which he had no knowledge. That is not our case. Here 
the prisoner was the neighbor of the deceased, and was fully cognizant of 
his riolent and dangerous nature. Should this knowledge in the posses- 
sion of the prisoner, and reasonably influnecing his actions, be withheld 
from the jury which is to pass upon the criminality of the act of killing? 
The jury must ascertain the true character of the combat; for if from 
the nature of the attack there was reasonable ground to believe there 
was a design to destroy his life or commit a felony upon his person, the 
killing the assailant would be excusable homicide. And this would be so 
even though i t  should afterwards appear that no felony was 
intended: as if one comes rushing upon you with a pistol in  his (478) 
hands pointing at  your breast and making violent threats against 
your life, and when he comes in  reach you knock him down with a club, 
and of the wound he dies. This would be excusable homicide, although 
i t  should afterwards turn out that the pistol was not loaded, and the 
design was only to terrify. Certainly if the appearances of danger are 
real instead of apparent merely, they are not the less admissible in  evi- 
dence. The purpose here was to prove, not only that the circumstances 
surrounding the prisoner were such as to induce a reasonable belief of 
imminent danger, but that they were real; that the deceased had not 
made empty and unmeaning threats insufficient to move a man of ordi- 
nary firmness, but that from his known character as a violent and dan- 
gerous fighting man, a character wen known t o  the prisoner, the danger 
was so imminent and unavoidable as to justify the taking of life. 

I t  is true that the character of the deceased per se can never be ma- 
terial in  the trial of a party for killing, because i t  is as much an offense 
to kill a man of bad character as a man of good character. If the killing 
is done with a felonious intent, the character of the deceased cannot 
come in question. But if the killing is done under such circumstances 
as to create a doubt as to the character of the offense committed, the gen- 
eral character of the deceased may be shown, if that character is known 
to the prisoner, because i t  then becomes material, and it may be a neces- 
sary fact to enable the jury to ascertain the truth, and as such i t  i s  
involved in  and becomes an essential part of the res g r s t ~ .  S. v. Durn- 
phey, 4 Minn.. 438; S. v. Hicks, 27 Mo., 588; S. v. Keene, 50 Mo., 357;  
Am. Cr. L., 296; Wharton on Homicide, 215. 
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I11 the more recent trials of capital offenses the laws of evidence which 
once governed the courts have been much mitigated from their ancient 

rigor, and more latitude of investigation is allowed, in order that 
(479) the jury may be possessed of the true character of the transaction. 

And i t  must be conceded that a strong current of decisions in our 
sister States has considerably modified the stern rule of evidence as laid 
down in  S. v. Barfield. 30 N .  C., 344. The courts of this State, also, in 
subsequent decisions have more accurately defined and explained the 
limits of the general rule, and pointed out some of the exceptions to i t  
where evidence of the general character of the deceased would be admissi- 
ble. S. 1 ) .  Hogue,  59 N .  C., 351, and S. v. FZo~jd, 59 N. C., 392. 

I t  was in evidence that the deceased had, a short time before the homi- 
cide, threatened to take the life of the prisoner if he did not keep away 
from Mrs. Tate's, which threats had been communicated to him. The 
prisoner also offered testimony to show other similar threats made by 
the deceased, but which had not been conimunicated. This evidence was 
competent, and should have been admitted for several reasons: 
1. The uncommunicated threats were admissible for the purpose of 

corroborating the evidence of the threats which had already been given. 
2. They were admissible to show the state of feeling of the deceased 

towards the prisoner, and the quo anirno with which he had pursued his 
enemy to the house. 

3. I n  ascertaining whether the prisoner had acted in self-defense, a 
most material question was, Who introduced the rock into the conflict, 
and when and for what purpose? Whether for offense or defense was 
it used? As to this important inquiry the evidence was wholly circum- 
stantial, and testimony of both the general character and threats of the 
deceased was competent under the principles laid down in S. v. Tacke t t ,  
8 N .  6.) 210, and in li'loyd's and H o p e ' s  cases, supra. I f  the prisoner 
entered into the fight armed with both the pistol and the rock, of which 
there was evidence by his admission that he usually went so armed, then 

i t  was a case of murder or manslaughter, as the jury might con- 
(430) sider these with other facts as indicating or not indicating malice. 

Eut the prisoner contends that the deceased provoked the fight 
armed with the rock, as was evident from the severe contusions he 
receiwd in the struggle from some wch instrument on the front and 
side of his head. And to corroborate this view and fix the ownership of 
the rock, the prisoner offered evidence both of the violent character and 
deadly threats of the deceased. I n  this aspect of the case, the threats 
were equally admissible, x~hether communicated or uncommunicated, and 
in  connection with the other facts indicating a felonious assault upon the 
prisoner would constitute a case of murder, manslauqhter, or justifiable 
homicide, as the jury under proper instructions might determine upon 
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all  of the facts. S. v. Keeqzer, 18 Ga., 194; S .  v. Sloam, 47 Mo., 604; 
S .  v. Holler, 37 Ind., 57; Cornelius v. Commonwealth, 15 B. Mon. (Ky.), 
539 ; The People v. Scoggins, 37 Gal., 677; S. v. Dixon, 75 N.  C., 275; 
1 Starkie on Ev., 39 ; Roscoe Cr. Ev., 77. 
. Objections were taken to the charge of the court, but without founda- 
tion. The charge was minute, impartial, and able, and but for the exclu- 
sion of the testimony upon a view of the case which the prisoner had a 
right to present to the jury, the judgment would be affirmed. What new 
features the rejected testiniony may develop we cannot foresee, but as 
the case is now presented it has in it more of the elements of murder 
than of manslaughter or justifiable homicide. 

There is error. 
PER CURIAM. Ve.iLire d, 0 novo. 

Cited: S .  v. Mntthews, 78 N.  C., 530; S .  v .  Chavis, 80 N.  C., 357; 
S. v. XcNeill ,  92 N. C., 819; S. v. Gooch, 94 N.  C., 1010; S .  v. Hensley, 
ib., 1032; S. v. Rollins. 113 N. C., 732; S .  v. Byrd, 121 N.  C., 688; S .  v .  
McIver, 125 N .  @., 646; X. v. Sumner, 130 N.  C., 721; S. v .  Castle, 133 
N. C.. 777; S. v. Exum, 138 N. C., 608; 8. v. Pozuell, 141 N. C., 787; 
S. 11. Banner, 149 N .  C., 526; S .  v. Fisher, ib., 558; S.  v. Peterson, ib., 
535; 8. 11 .  lilimb~ell, 151 N .  C., 704, 706; S. v. Green, 152 N.  C., 838; 
8. v. Baldwin, 155 N.  C., 496; S. v. Price, 158 N. C., 647; 8. v. Black- 
~ 0 1 1 ,  162 N .  C., 680, 686; S. v .  Heavener, 168 N.  C., 164; s. v. flJilliams, 
ib., 197. 

STATE v. WILLIAN LOCKE. 
(481) 

1 Indictmr3nt-Mz~rder-Judge's Charge. 

1. Where on the trial of an  indictment for murder the court charged the jury 
"that if they believed the witnesses A., B., and C., or either of them, the 
fact of slaying was proved": Held,  to be error. 

2. It i s  the exclusive province of the jury to say whether the evidence proves 
a fact or  not. Therefore, the court cannot weigh the evidence and declare 
the result a s  a matter of law to the jury. 

I 
INDICTMENT for murder, renioved from ROWAN and tried at  Spring 

Term, 1877, of DA~IDSON, before lierr, J. 
The facts necessary to an understanding of the point decided in this 

C o u r t  are sufficiently stated by Mr. Justice Paircloth. Verdict of guilty. 
Judgment. Appeal by defendant. 

Attorney-General and J .  131. AlcCo?*kle for the State. 
Shipp d2 Railsy for Zefelzdant. 

345 . 
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FAIRCLOTH, J. The defendant was indicted for the murder of one 
Barringer, and was conricted. There were several witnesses examined, 
who proved that there was a fight taking place between the other parties, 
and the evidence mas conflicting in  regard to the conduct of the deceased 
and the prisoner. His Honor charged the jury that "if they believed 
the witnesses Plnmmer, Livengood, and Cully, or either of them, the fact 
of slaying had been proved," and the prisoner excepted. 

The witness Livengood testified as follows: ('Prisoner was standing 
near a fence whittling with his knife; a difficulty arose between Matt 

Locke and Tom Hyde; deceased passed by the witness going 
(482) across the log; prisoner passed on below witness, going towards 

the deceased; in a short time the prisoner leavmg deceased, 
and saw blood running from the deceased, and the prisoner trotting off 
for about 50 yards, and then he took off his hat and ran with great speed; 
the deceased had nothing to do with the fight going on; prisoner ap- 
proached deceased coolly and slowly; . . . did not see prisoner after 
he passed witness, until he saw him running off as before stated.'' 

The case was argued before us on this exception alone, and we sustain 
the exception. The homicide, of course, is a material fact to be estab- 
lished by proof, and it is the exclusive province of the jury to say 
whether the evidence proves the fact or not. Livengood does not say 
that the prisoner slew the deceased, but only deposes to certain circum- 
stances which might or might not satisfy the jury. His  Honor invaded 
their province by charging the jury that if they believed Livengood, the 
fact of slaying is proved. This was weighing the evidence and declaring 
the result as a matter of law to the jury. 

"No judge, in  giving a charge to the petty jury, shall give an  opinion 
whether a fact is fully or sufficiently proven, such matter being the true 
office and province of the jury," etc. Bat. Rev., ch. 17, see. 237. 

We have looked carefully through the whole of his Honor's charge, 
and find nothing to cure the error above designated. 

PER CURIAM. Venire de novo. 

Cited: McCanless v. Flinchurn, 98  N. C., 362 ; Benton v. Toler, 109 
N. C., 241; X. v. Blackley, 131 N .  C., 732. 
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STATE v. W. Y. DAVIS. 
(483) 

Indictmelzt-llfurder-Evidence-Declaration of Third Party. 

1. On the trial of a n  indictment for murder, the declarations of a third party, 
which have no legal tendency to establish the innocence of the prisoner. 
are not admissible as evidence in his behalf. Therefore, evidence that a 
third party "had malice towards the deceased, a motive to take his life, 
and the opportunity to do so, and had threatened to  do so," is not ad- 
missible. 

2. In such case, where the prisoner offered to prove that "some time before 
the deceased was killed" a third party went in the direction of the house 
of the deceased with a deadly weapon, threatening to kill him: Held ,  
that the evidence was not admissible.' 

Whether, when proof of the res gestce constituting such third party's alleged 
guil t  has been given, his acts and declarations are  competent in confirma- 
tion of the direct testimony connecting him with the fact of the killing, 
Qucere. 

INDICTMEKT for murder, tried a t  Spring Term, 1877, of MADISON, 
before Furches, J. 

The case is sufficiently stated by Xr.  Justice Bynum in delivering the 
opinion of this Court. Verdict of guilty. Judgment. Appeal by de- 
fendant. 

Attorney-General for the State. 
Busbee d2 Busbee and W. H. Xalone for defendalzt 

BYNUM, J. This case is here upon two exceptions taken on the trial 
below to the rulings of the court, excluding as incompetent certain testi- 
mony whioh mas offered by the prisoner: 

1. The prisoner proposed to prove by one Peck "that George Nicks 
had malice towards the deceased, and had a motive to take his 
life, and the opportunity to do so, and had threatened to do SO, (484) 
before court." 

2. H e  offered to prove by one Rice that one Peck took a gun and went 
i n  the direction of the house of the deceased, with the threat that he was 
going to kill the deceased, some time before the deceased was  killed. 

Both exceptions are untenable, and have been repeatedly so held by 
this Court; the first, because they are the declarations of a third party 
and are res inter alios acta, and have no legal tendency to establish the 
innocence of the prisoner; and the second, for the same and the addi- 
tional reason that the time when Peck is alleged to have gone with his 
gun in  the direction of the house of the deceased with the threat to kill 
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him is too vaguely and indefinitely set forth. " S o m e  t i m e  before the 
deased was killed" hight be a week, a month, or a year. Such evi- 
dence is irrelevant, and can afford no safe guide to a jury when the 
charge is a killing on a particular day, which is in no way connected by 
other proof with the time when Peck is alleged to have gone in the direc- 
tion of the house of the deceased. But the homicide was committed, not 
a t  the house of the deceased, but on a public road, while the deceased 
was asleep under a "shelter," where he was carrying on a distillery. 
There was no evidence, so far  as the case shows, that this shelter was 
near or in the direction of the house of the deceased, from the point 
whence Peck took his departure on his alleged mission of murder. Such 
evidence is inadmissible, because it does not tend to establish the corpus 
delicti .  Unquestionably i t  woald have been competent to prove that a 
third party killed the deceased, and not the prisoner. But this could 
only have been done by proof connecting Peck with the fact, that is, with 
the prepetration of some deed entering into the crime itself. Direct 
evidence connecting Peck with the corpus del ic t i  would have been admis- 

sible. After proof of the ms gestcr: constituting Peck's alleged 
(485) guilt had been given, i t  might be that the evidence which was 

offered and excluded in  this case would have been competent in  
confirmation of the direct testimony connecting him with the fact of the 
killing. No such direct testimony was offered here. 

I t  is unnecessary to elaborate, as the questions of evidence here made 
have been fully discussed and decided by this Court in many cases. I t  is 
only necessary to refer to the principal ones: 8, v. Bishop ,  73 N. C., 44; 
S. v. May, 15 N. C., 328; S. v. Dzinca~>, 28 N. C., 236; S. v. W h i t e ,  68 
N. C., 158. Also, 8. v .  Croolcharn, 5 W .  Qa., 510. 

There is no error. 
PER CURIAM. ,4ffirined. 

Ci ted:  8. v. England ,  78 N. C., 554; S, v. Bax ter ,  82 N .  C., 604; 8. v. 
Bever ly ,  88 N .  C., 633; S. v. Lccmbert, 93 N .  C., 623 ; 8. v. Mill iean,  158 
N. C., 621; S. v. Boglernan, 164 N. C., 461; 8. u. Lane ,  166 N. C., 338. 
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STATE v. N. P. OVERTOX. 

iVurder- Practice-Trial and Co.nvictio.il-Judgment. 

1. A defendant in a criminal action brought by appeal to this Court is not 
"tried" or "convicted" 72ere. 

2 ,  Where the court below, after the decision of this Court was certified, con- 
tinued the case and rendered judgment as a subsequent term: Held, not 
to be error. 

MOTION for an order to release the defendant, heard at  Spring Term, 
1876, of BEALTP~FLT, before Ewe, J. 

The ground upon which his motion was based is sufficiently stated by 
.Mr. Justice Reade in delivering the opinion of this Court. 

His  Honor overruled the motion, and thc defendant appealed. 

Attorney-Gen'eraZ for the Xta'te. 
D. M.  Carter for defendant. 

READE, J. The defendant had been tried and convicted of murder in 
the court below, and appealed to this Court, and this Court decided (75 
hT. C., 200) that there was no error in the record of the trial and convic- 
tion, and ordered its decision to be certified to the court below, to the 
end that the court below might proceed to judgment and execution. 
When the defendant was called to receive the judgment of the court, he 
objected that judgment ought not to be rendered because he had been 
improperly convicted and denied his constitutional right, in that he had 
not been present in this Court when his case was argued and determined, 
and had therefore not been properly convicted. This objection is founded 
upon an erroneous idea of a criminal trial, and of the power and duty 
of this Court in  such case brought before i t  by appeal. The Constitution 
provides that a defendant in a criminal action shall be informed of the 
accusation against him, and shall have the right to confront the accusers 
and witnesses with other testimony, and shall not be convicted except by 
the unanimous verdict of a jury of good and lawful men in open court as 
heretofore used. That is his trial. This, of course, implies that he shall 
have the right to be present. I f  he complains of any error in  his trial, 
the record of the trial is transmitted to this Court. 

Here are no "accusers," no "witnesses,"' and no "jury"; but, upon 
inspection of the record, this Court decides whether there was error in 
the trial, and, without rendering any judgment, orders its decision to be 
certified to the court below. I t  has never been understood, nor has i t  
been the practice, that the defendant shall be present in th& Court; nor 
is he ever '(convicted" here. A second objection taken by the defendant 
is that no judgment was rendered against him by the court below at 
the first term after the decision of this Court was certified; that judg- 
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(487) ment could be rendered after the first term. There is no force 
in this objection. It was a t  the defendant's request that judgment 

was not rendered at the first tern1 and the case continued. And without 
such request, the court had the power to suspend the judgment and con- 
tinue the case until the next term. No authority is cited for these objec- 
tions; there are no precedents in  practice to sustain them, and it is at  
least questionable whether it is not a perversion of the liberal indulgences 
in favorem vitce to make them. 

PER CURIAM. Affirmed. 
I 

Cited: S. v. Leak, 90 N.  G., 657; S. v. Jacobs, 107 N.  G., 779. 

(488) 
STATE v. RICHARD SNITH. 

1. Homicide is murder unless attended with extenuating circumstances, which 
must appear to the satisfaction of the jury, and if the jury are left in 
doubt on this point, it is still murder. 

2. If A. assaults E., giving him a severe blow or other great provocation, and 
R. strikts him with a deadly weapon and death ensues, it is ma?zslaugh- 
tar. 

3. If the provocation from A. is slight, 'and B. strikes, and it appears from 
the weapon used or other circumstances that B. intended to kill A. or do 
him great bodily harm. and death ensues, it is murder. 

4. On an indictment for murder, where it appeared that the prisoner and 
deceased were angrily quarreling and the deceased began to pull off his 
coat, and prisoner being in striking distance, started to draw his knife, 
when a bystander interferred and carried him out of the house, and pris- 
oner rushed back into the house, asking where aeceased was, who an- 
swered "Here!" both swearing. and thereupon prisoner ran at him and 
fatally cut him: Held,  to be murder. 

INDICTMENT for murder, tried a t  Spring Term, 1877, of MECKLEN- 
BURG, before Cloud, J. 

The case is sufficiently stated by Mr. Justice Paircloth in delivering 
the opinion of this Court. Verdict of guilty. Judgment. Appeal by 
defendant. 

Attorney-General for the State. 
J .  E. Brown, for defendant. 

FAIRCLOTH, J. Homicide is murder unless it be attended with extenu- 
ating circumstances, which must appear to the satisfaction of the jury, 
and if the jury are left in  doubt on this point, i t  is still murder. I f  A. 
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assaults B., giving him a severe blow, or otherwise making the provoca- 
tion great, and B. strikes him with a dkadly weapon and death 
ensues, the law, in deference to human passion, says this is man- (489) 
slaughter. 

I f  the provocation be slight, and it can be collected from the weapon 
used or any other circumstances that the prisoner intended to kill or do 
great hodily harm, and death follows, i t  is murder. The violence flows 
rather from brutal rage than human frailty. Foster's Cr. Law, 291. 

I n  the present case the killing is put beyond controversy, and there is 
no pretension that i t  is excusable or justifiable homicide. 

The defendant requested his Honor to charge the jury that, if they 
believed the evidence, it mas manslaughter, and not murder. This was 
refused, and a verdict for murder was rendered. 

The prisoner and deceased were quarreling and using very angry 
words in the house; the deceased began to pull off his coat, and the pris- 
oner started to draw his knife, being in striking distance of each other. 
A witness caught prisoner around the body and carried him by force out 
of the door 4 or 5 feet from where the prisoner was standing. Prisoner 
immediately rushed into the house with a knife drawn above his head, 
and asked where was Sam Ross (the deceased), who answered "Here!" 
both swearing. Prisoner ran at  deceased, caught him by the collar, and 
cut him with the knife, from which he died. This is the material evi- 
dence on this point, and we think the case is embraced in the last propo- 
sition stated above from Foster. 

The provocation was very slight, the attack was violent with a deadly 
weapon, taking the deceased at  an undue advantage, without time to pre- 
pare for his defense or an even-handed chance. These circumstances 
show more than fiudden passion. They point clearly to the mala mens. 

In  S. v. Ellick, 60 N.  C., 450, words passed between prisoner and 
deceased, who were sitting on the doorsill, and prisoner got up, the de- 
ceased rose up and reached his hand inside the door to get a stick, As 
he was turning around with the stick, the prisoner stabbed him with a 
bowie knife 9 inches long. This was held to be murder. There was a 
greater provocation than here, and the disadvantage of the de- 
ceased m7as less. (490) 

We think the prayer was properly refused. 
PER CURIAN. Wo error. 

Cited: S. v. Brittaim, 89 N.  C., 502; S. v. Mazon, 90 X .  C., 683; 8. v. 
Gooch, 94 N.  C., 1002; S. v. Jones, 98 N.  C., 657; S. v. Eyers, 100 N.  C., 
518; 8. v. Whitson, 111 N.  C., 700; S. v. Rollim, 113 N.  C., 733; S. V .  

Eyrd, 121 N.  C., 686; S. v. Clark, 134 N. C., 707, 715; S. v. White, 138 
N.  C., 716, 723; X. v. Quick, 150 N.  C., 824; S. v. Pollard, 168 N .  C., 
120; X. v. Hand, 170 N. C., 706. 
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STATE v. THADDEUS DAVIS. 

Where in an indictment for burglary, charging the defendant with breaking 
and entering the dwelling-house of A. and B., partners, it appeared in 
evidence that one furnished the capital and the other the house and 
labor, in pursuance of a partnership agreement: Held,  that the owner- 
ship and occupation of the house were in both the parties, and that it 
was properly described as their dwelling-house. 

INDICTMENT for burglary, tried a t  Spring Term, 1877, of FORSYTH, 
before K e r r ,  J. 

The defendant insisted that there was a variance between the allega- 
tion and the proof. The facts stated by .Mr. Just ice  R o d m a n  are suffi- 
cient to an understanding of the opinion. Verdict of guilty. Judgment. 
Appeal by defendant. 

Attorney-General and  Watson  d Glenn  for the State .  
J .  C. B u r t o n  alzd J.  M .  McCorkle for defendant.  

RODXAN, J. The defendant excepts : 
1. That whereas the indictment charges that he broke and 

(491) entered the dwelling-house of Welfare & Yeates, the evidence was 
that the house was the property of Welfare alone. 

I t  appears, however, that the house was occupied by Welfare & Yeates, 
who were partners in the jewelry business. Yeates furnished the money 
capital to buy the stock of goods, and Welfare furnished the use of the 
house and his personal labor. The profits were to be divided between 
them. Butner, who was an apprentice of Welfare to learn the jewelry 
business, and a member of his family, was also a clerk to the partnership, 
and slept in the house. 

We think, upon the evidence, that both the ownership and occupation 
of the house were in  both the partners at  the time of the breaking, and 
that it was properly described as their dwelling-house. A house is prop- 
erly described as the dwelling of a tenant who occupies i t ;  and in  this 
case, although Welfare had not let the house to the firm for any definite 
time, yet he had for an indefinite time, and the firm was in the actual 
occupation of i t  according to the partnership agreement. It could not 
have been described as the dwelling-house of Welfare alone, because his 
sole ownership was only of the reversion. I t  could not be described as 
the dwelling-house of Butner, for he mas a mere servant of the firm, and 

. his occupation was that of the firm. I t  does not follow that this house 
was not the dwelling-house of Welfare & Yeates because each of them had 
another dwelling house in  which he slept. A man may have several 
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dwelling-houses, one of which he occupies at  one season and the other at 
another, or one which he occupies in person and another by his servants. 

2. There was evidence that the goods stolen were the property of the 
partners. 

3. There was also evidence from which the jury might reason- (492) 
ably find, as they did, that the house was entered in the nighttime. 

PEE CURIAM. No error. 

Cit;d: S. v. Presslay, 90 N.  C., 733. 

STATE v. WILLIAN N. LUTHER. 

Cviminnl  Bction-Oeerseer of Road-Befective W a r r a n t .  

A warrant before a justice of the peace against the defendant for failure to 
work a public road is fatally defective if it does not conclude "against 
the form of the statute." 

APPEAL at Spring Term, 1877, of ASHE, from Schenck,  J. 
The defendant was held to answer before a justice of the peace for 

failure to work on a certain public road in Ashe County. (See Laws 
1874-75, ch. 161.) Upon motion of the defendant, the justice of the 
peace dismissed the action upon the ground that the report of the com- 
missioners who laid off said road had not been confirmed by the county 
commissioners, and the complainant (the overseer) appealed to the 
Superior Court. I n  that court the jury found a special verdict: (1) 
That the defendant lives within 3 miles of said road; (2) that he had 
two weeks potice to work on the same; (3) that the overseer did not 
notify the defendant what kind of tools to bring; and (4) that the de- 
fendant refused to work on the road. Thereupon, his Honor held 
that the defendant was not guilty; for that the warrant was too (493) 
indefinite and charged no offense, nor did it conclude against the 
peace and dignity of the State or against the statute. From which 
ruling Cowles, solicitor for the State, appealed. 

~ t t o r ' n e q - ~ e n e r a l  f o r  the  S tn te .  
111. 1;. McCorlcle for defendant .  

FAIRCLOTH, J. The State and the overseer obtained a warrant against 
the defendant for failing to work a public road. I t  is doubtful whether 
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i t  was issued for the penalty or the misdemeanor. His  Honor, in dis- 
posing of the case, seems to have treated it as the latter. 

I n  looking through the record, as we are required to do, we find the 
warrant fatally defective because i t  does not conclude contra formam 
statuti, which is not cured by the statute of jeofails. 

As an indictment, according to all the forms and authorities, i t  
should so conclude; and as a proceeding for a penalty, i t  must so con- 
clude in order to show the defendant "how it become due." Turnpike 
Co. v. McCarson, 18 N.  C., 306. 

PER fl-_- d ~ ~ ~ ~ ~ ~ x .  Affirmed. 

Cited: X .  v. Lozudsr., 85 N. C., 565. 

(494) 
STATE v. REUBEN HATVKINS. 

Indictment-Overseer of Poor-Public O~fi~er-~41alfeasance in 
0 fice-Evidence. 

1. An overseer of the poor is a public officer and liable to indictment at com- 
mon law for any neglect of his duties or abuse of his powers. 

2. Where such officer is indicted for cruel treatment of paupers, and the in- 
dictment neither sets out the names of such paupers nor states that 
their names are unknown: Held. that the indictment is defective, and 
judgment thereon should be arrested. 

3. Upon the trial of an indictment against a public officer for neglect or 
omission of duty, evidence of acts of positive misfeasance is inadmissible. 

INDICTXEWT against the defendant as overseer of the podr, for cruel 
treatment to the paupers under his control, tried at  Spring Term, 1877, 
of WILKES, before Xchenck, J. 

There was a verdict of guilty, and the defendant moved in  arrest of 
judgment upon the ground that the indictment was too vague and indefi- 
nite, and in that the names of the paupers alleged to have been mal- 
treated did not appear. And i t  was insisted that the defendant was not 
an office?, and that the county commissioners were the only officers crimi- 
nally liable. The indictment is sufficiently set out in  the opinion de- 
livered by Mr. Justice Rodman. His Honor in the court below over- 
ruled the motion in arrest, and gave judgment that the defendant be 
imprisoned four months in the county jail, from which the defendant 
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Attoi-ney-Gemral for the State .  
Xo cownsel for def~ndnnt. 

RODMAN, J. There can be no doubt that the defendant is a public 
officer in  the sehse of being liable a t  common law for any neglect of his 
duties, and for any abuse of his powers. His appointment is provided 
for by Bat. Rev., ch. 88, see. 1. 

The meanness of a crime with which a defendant is charged does not 
deprive him of the right to have applied to his case the rules which the 
common law has provided for the ascertainment of guilt and the protec- . 
tion of innocence. One of these rules is that the indictment shall de- 
scribe the offense with reasonable certainty, so that the accused may be 
informed of what he is to meet, and prepare himself to meet it. I n  the 
present case the charge is that the defendant, being overseer of the poor- 
house' of Wilkes County, "did unlawfully, ~villfully, and knowingly neg- 
lect and permit the said paupers so committed to his charge and care to 
go without adequate, wholesome, and suitable provision for their care 
and comfort, whereby the health and welfare of the said paupers were 
greatly injured and destroyed, by failing to provide suitable food and 
clothing for the said paupers, by failing to give them suitable food when 
sick: and failing to provide suitable and comfortable places for them to 
sleep and repose, and permitting others under him in authority and in  
his employ to treat them harshly, cruelly, and abusively." 

This indictment is defective and uncertain, in not giving the names of 
the paupers to whom the defendant neglected to give suitable food, etc., 
or in  not stating that their names were unknown. I t  is always necessary 
to name the person injured, or to state a reason for not doing so. The 
precedents all run that way. Upon this ground we feel bound to arrest 
the judgment. 

I t  may be obsenred, also, that whereas the indictment charges merely 
neglect and omission of duty, the State mas allowed to .give in evidence 
acts of positive misfeasance-such as the beating of an insane pauper 
woman. This was improper and calculated to prejudice the jury against 
the accused. I f  intended to be used, i t  should have been averred 
in the bill, so that the accused might come prepared to answer it. (496) 
As there must be a new trial, we call the attention of the solicitor 
to a possible defect in the indictment, although no point mas made upon 
it either in the court loelow or in this Court, and we express no opinion 
as to whether i t  is a material defect or not: The offense charged is fail- 
ure to provide suitable food, etc. Clearly i t  is not the duty of an overseer 
of the poorhouse to provide the inmates with food, etc., unless he has 
been pro~ided with it by the county commissioners, or who would have 
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STATE 21. LILES. 

been so provided on application to them. Whether it is necessary to aver 
that he was or might have been provided, i t  will be for the solicitor to 
consider. 

PER CURIAM. Judgment arrested. 

Cited: S. v. Norris, 111 3. C., 655; S. v. Ilatch, 116 K. C., 1005; 
#. v. Ostwalt, 118 N. C., 1213; Williams ?;. Gree7oville, 130 N. C., 99. 

STATE v. MARTIN LILES ET ALS. 

Indictment-Disqualification of Juror. 

Where a n  indictment was quashed upon the ground that  one of the ,grand 
jurors who found the bill was a party to an action pending and a t  issue 
in  the Superior Court: Held, not to be error. (Bat. Rev., ch. 17, sec. 
229g.) 

INDICTMEKT for larceny, tried at Spring Term, 1877, of Amsox, be- 
fore McKoy, J.  

The defendants moved to quash the indictment on the ground that one 
of the grand jurors who found the bill against them was disquali- 

(497) fied by Bat. Rev., ch. 17 ,  sec. 229 (g), which is as follows: "If 
any of the jurors drawn h a ~ e  a suit pending and at issue in the 

Superior Court, the scrolls with their names must be returned into par- 
tition No. 1 of the jury box." 

His  Honor allowed the motion, and Pemberton, solicitor for the State, 
appealed. 

Attorney-G~nerai! for 'the State. 
No counsel for defendants. 

FAIR~LOTH, J. The defendants were indicted, and on being called to 
answer the charge, n~ored to quash the indictment on the ground that 
one of the grand jurors I\ ho presented the bill, at  the time he was drawn 
as juror had a suit pending and at issue in the Superior Court of the 
same county. The motion was allowed, and the solicitor appealed. We 
sustain the order of his Honor, and hold that the juror mas disqualified 
simply because the law is so written. B.at. Rev., ch. 17, sec. 229 (g).  

I n  such cases the objection mnst be taken in apt tinie, as was don? in 
the present instance. S. v. Grifice, 74 N. C., 316. 

PER CURIAM. Affirmed. 

Cited: S. v. Smith, 80 N. C., 411; S. v. Xartin, 82 N .  C.,.674; 8. v. 
Haywood, 94 N .  C., 850. 

366 



N. C.] J U N E  TERM, 1877 

STATE v. RUFUS YOUNG. 
(498) 

Verdict -Right  t o  H a v e  J u r y  Polled. 

Upon rendition of a verdict in a criminal action. both the defendant and the 
solicitor for the State have a legal right to demand that the jury be polled, 
and it is error in the court to refuse it. 

IEDICTMENT for rape, tried at  Spring Term, 1817, of ROWAN, before 
K e r r ,  J .  

There was a verdict of guilty, and the defendant's counsel demanded 
that the jury be polled, which demand the court Judgment. 
Appeal by defendant. 

Attorney-General  and J .  111. NcCor.kZe fo,r the  S ta te .  
W.  H.  B a i l e y  for defendant .  

FAIRCI.OTH, J. After the jury had consulted together and returned, 
upon being interrogated by the court they stated through their foreman 
that they had agreed on a verdict of guilty, and thereupon, and before 
tho verdict was recorded, the defendant demanded that the jury be 
polled, which was refused by the court, and the defendant excepted. 

This is the only exception we find i t  necessary to consider, and the 
question presented has not been heretofore decided in this State. 

We think a defendant on trial in a criminal case (and of course the 
solicitor for the State) has the right to have the jury polled, whether i t  
be an oral or a sealed rerdict. He  has no right to say in  what manner 
it shall be done, nor to propound any question, but simply to know that 
the verdict given by the foreman is the verdict of each juror, and we 
think i t  is error in the court to deny it when demanded. 

The right of the judge to poll the jury is immemorial, and has (499) 
never been question~d, so far as xve are informed. We can see no 
good reason why i t  should be denied to the defendant, and we cannot 
conceive of a case in which any harm mould result from the exercise of 
i t  under the direction of the court, and experience shows that notwith- 
standing the response of the foreman for the jury, there are cases in 
which individual jurors refuse to assent on being polled. How is the 
defendant to know that this is really the verdict of all, and that no one 
has been deceived or coerced into an assent to that which his judgment 
does not now concur i n ?  There is no mode of ascertaining this fact ex- 
cept by thc evidence of the jurors themselves when they come into court. 

%*hen the vcrdict has been received from the foreman and entered, it 
is the duty of the clerk to cause the jury to hearken to their verdict as 
the court has i t  recorded, and to read i t  to them and say: "So say you 
all?" At  this time any juror can retract on the ground of conscientious 
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scruples, mistake, fraud, or otherwise, and his dissent mould then be 
effectual. This right is surely one of the best safeguards for the pro- 
tection of the accused, and as an incident to jury trials mould seem to 
be a constitutional right, and its exercise is only a mode, more satisfac- 
tory to the prisoner, of ascertaining the fact that it is the verdict of the 
whole jury. 

On examination, we find that in several States the right is conceded 
and the practice well settled, but the decisions are not uniform. I t  mas 
so expressly decided in Jacksoia a. Gale, 3 Coven, 2 3 ;  Hargent  2). State ,  
11 Ohio, 472 ;  Stewart v. People, 23 Xich., 63. Xi-. Bishop says: "And 
i t  is held in most of our States that either party may claim as of right 
to have the jury polled, and a denial of this right is an error in the pro- 
ceedings." 1 Crim. Prac., see. 830. 

And we feel somewhat supported in  our conclusion by Article I, see. 
13, of our Constitution, which declares that "So  person shall be 

(500) convicted of any crime but by the unmaimous verdict of a jury of 
good and lawful men in  open court." 

PER CURISLI. v e n i r e  de novo. 

Cited:  8. v. Toole, 106 N. C., 744; S m i t h  v. P a d ,  133 N. C., 67 

STATE v. JOHN H. STRAUSS. 

Cit?j Ordinance-Criminal Prosecution-Defect in. I n d i c t m w t .  

Where the defendant is prosecuted under a city ordinance which provides 
that any person "refusing or neglecting to pay liceilse tax, etc., for the 
space of five days, etc., shall be subject to criminal prosecution," the 
indictment is fatally defective if i t  fails to allege that  the defendant neg- 
lected or refuse1 to pay the tax, etc., for the space of five days .  

~ P P E A L  at  January Special Term, 1877, of T\T~m HAATOVER, from 
McKoy, J .  

This mas an appeal from the judgment of the mayor of the city of 
Wilmington, who imposed a fine of $25 on the defendant for failure to 
obtain a license as liquor dealer, as provided by city ordinance. Upon a 
special verdict in the court below, his Honor adjudged the defendant 
guilty. Judgment. Appeal by defendant. 

At torn~y-Genera l  and D. L. Rzrssell for the Stat.. 
A. T .  & J .  London for  defendant .  

FAIRCLOTH, J. The defendant was indicted for engaqing in  the busi- 
ness of a liquor dealer in  the city of Wilrnington without having ob- 
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tained a license to do so, in  violation of an ordinance of the city, to wit, 
section 8, which provides "that any person refusing or neglecting to pay 
the license tax assessed against them for the privilege of doing 
business, for the  space of five days, shall be subject to criminal (501) 
prosecution," etc. 

Upon a special verdict, the defendant was adjudged guilty. I n  this 
Court the objection was taken that the indictment does not allege that 
the defendant had neglected or refused to pay the tax and obtain a 
license for the space of five days. 

On inspection, we find this to be true. This is a fatal defect, and the 
prisoner ought to have been acquitted. This allegation does not appear 
either i n  the bill, the special verdict, or in  the statement of the case. 
Nothing can be added to a special verdict by inference. I f  the bill is 
defective, or any essential fact be omitted from the special verdict, the 
prisoner is entitled to an acquittal. 

PER CURIAM. Judgment arrested. 

STATE v. DANIEL J. UNDERWOOD. 
(502) 

Indictment-Larceny-Severance-Privilege of Counsel-Variance- 
A m e n d m e n t  of Record. 

1. The refusal of the court below to order a severance is an exercise of dis- 
cretionary power, and not subject to review in this Court. 

2. It  is not erorr for a prosecuting officer to comment on the personal appear- 
ance of the defendant in reply to remarks of defendant's counsel calling 
attention to his appearance. 

3. A defendant is entitled to a new trial where counsel abuse their privilege 
in addressing the jury to his prejudice, but not where there is "cross- 
firing," which is stopped by the court before any real injury is done. 

4. In an indictment for larceny, where the article stolen is described as a 
"strain-cloth," and is proven on the trial to be a "strainer-cloth": Held, 
to be no variance between the allegation and the proof. 

5. I t  is not sufficient ground for an arrest of judgment that the court below 
permitted the transcript of the case to be amended from the original 
records by the clerk of the court of the county where the indictment was 
originally found, so as to show that the same was returned in "open 
court." 

~ ~ J C T M E N T  for larceny, removed from CUMBERLAND and tried at  
Spring Term, 1877, of MOORE, before ICicKoy, J. 

The defendant and others were indicted for larceny and receiving 
stolen goods, the property of E. J. Lilly, knowing them to have been 
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STATE v. UNDERWOOD. 

stolen. The facts are sufficiently stated by Mr. Jus t i ce  Faircloth in  
delivering the opinion of this Court. Verdict of guilty. Judgment. 
Appeal by defendant. 

AEtorr~~zj-General  and -Veil1 X c R a y  and G. Y. Rose for the  State .  
N c R a e  & Broad foo t .  Geithrie (e. Caw, and T. H. S u t t o n  for d e f e n d a d .  

(503) FAIECLOTH~ J, After a verdict of guilty, the defendant moved 
for a new trial on the grounds: 

1. Because the court refused a motion for severance on the trial. This 
was a matter of discretion with the judge, and we cannot review it. 

2. Because the solicitor commented on the personal appearance of the . defendant. in  reply to remarks of defenddnt's counsel calling attention 
to his appearance. This was not objected to nor called to the attention 
of his Eonor at the time. 

3. Because one of the counsel for the State said ths  defendant seemed 
to be popular with the ladies, as one had become his security, who might 
be a bouncing lacs of 1 6  or a fancy charactw. On objection by defend- 
ant's counsel, his Honor said, "There is no evidence of this, and this 
case 11111st be tried on the evidence." Whether this was said in a loud or 
low voice we cannot tell from the record, but we must assume that i t  
was heard and understood by the jury. This was all that we can see that 
he should hare done, and whether he should have emphasized his lan- 
wage  or reproved the cbunsel mas a matter of sound discretion with the Fi 
judge. 

We have in smne cases ordered a new trial on account of the abuse 
of privilege by counsel. and will always do so when i t  seems probable 
that the defendant has been prejudiced on his trial by such abuse; but 
the present seems to have been B case of cross-firing with sinall shot, 
which was ordered to cease by his Honey before any real injury was 
done. 

4. Because of the 1-ariance between "strain-cloth7' charged in the bill, 
and "strainer-cloth" proved by the evidence. This exception is disposed 

of by the opinion and authorities cited in S. v. Campbell, 76 
(504)  X. C., 261 ; besidcs, there was evidence of the identity of hats and 

shoes, etc., of the prosecutor, alleged and prored to have been 
stolen at  the same time, ~ ~ i t h  his private mark, and there is no variance 
betmecn the allegation and proof of the names of these articles. 

The defendant then made a motion in arrest of judgment because the 
transcript from Cumberland County did not show that the bill of in- 
dictment had been returned in open court as a true bill in that county. 
His  Honor allowed an amendment of the transcript to be made by the 
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clerk of Cumberland County froni the original records of said county, 
and we think he had the pover, and that it was proper for him to do so. 
X. v. Uptoa 12 N .  C., 513. 

PER CURIAX. No error. 

Cited: Coble v. Coble, 79 N.  C., 592; 8. v. Bryan, 89 N. C., 535; 
8. v. Dehnnm, 98 N.  C., 719; CnzoJieZd v. R. R., 111 N. C., 604; S. v. 
Tyson, 133 N.  C., 696; Smith c. R. R., 142 N. C., 22; S.  v. Holder, 153 
N .  C., 607; Pigford v. R. R., 160 W. C., 104. 

STATE v. JAMES HEATON. 
(505) 

Jurors-Indictment-Public Ojjicer-Failure to Perform Duty- 
Private Xtatute. 

1. A juror is not disqualified for failure to pay his taxes for the preceding 
year, when the sheriff had been enjoined from collecting the same. 

2. The law presumes every act in itself unlawful to have been criminally 
intended cnt i l  the c o n t r a ~ y  appears. Tlieretore, a h e r e  a puuhc omLer 
is indicted for failure to perform a duty required by law, the law raises 
a presumption that  such failure is wzllful. and makes it incumbent upon 
him to  rebut the presumption. 

3. Upon an indictment under a private statute, i t  is sufficient if the same is 
set forth by chapter and date and its material provisions incorporated in 
the indictment. 

INDICTJIENT for misdemeanor, tried at  April Term, 1877, of the crim- 
inal Court of NEW HANOVER, before Jirares, J. 

The defendant mas clerk of the Superior Court of said county, and as 
such had receiwd the sum of $25 tax on an inspector's license, issued by 
virtue of Pr .  Laws 1870-71, ch. 6, and was indicted for a failure to pay 
the same into the treasury of the city of Wilmington. 

The case is fully discussed by Nr. Justice Bynum in delivering the 
opinion of this Court. Verdict of guilty. Judgment. Appeal by de- 
fendant. 

Attorney-General and D. L. Russell for tk? State. 
-4. T.  CG J .  London for defe.izdant. 

Buxr-N, J. 1. The Revised Code, ch. 31, sec. 33, provides that (506) 
"the judges of the Superior Courts, at the terms of their courts, 
shall d i r ~ c t  the names of all the persons returned as jurors to be written 
on scrolls of paper and put into a box or hat, and drawn out by a child 



I N  T H E  SUPREME COURT. [75' 

under 10 years of age; whereof the first eighteen drawn shall be a grand 
jury for the court." I n  this case the grand jury was so drawn, and then 
sworn, impaneled, and charged. 

Afterwards, during the same term, and before this indictment was 
found, i t  having been made to appear to the court that some of the grand 
jury so chosen were disqualified, they to the number of six were dis- 
charged. The bill of indictment was acted upon and found by the re- 
maining twelve, who composed the grand jury. 

Upon the arraignment of the defendant, he filed a plea in  abatement, 
alleging that George N. Harriss, one of the twelve grand jurors who 
found the indictment, was disqualified because he had not paid tax for 
the preceding year, as required by C. C. P., sec. 229. 

Upon this plea, an issue was made by the State, upon the trial of 
which i t  appeared i n  evidence that the juror had paid a part  of the said 
tax, and that the sheriff was enjoined by an action from collecting the 
residue of the tax for that year, of this juror and other citizens of the 
county; and that the injunction was not vacated until after the time for 
collecting the tax of that year had expired; and that in fact the residue 
of the tax had not been paid at  the time of the trial. Upon this state of 
facts, the court held that Harriss was a competent juror. We concur in  
that opinion. 

I t  does not appear at  whose instance the injunction was obtained, but 
suppose i t  had extended to all the taxpayers, and that in Consequence 
none had paid the tax of the preceding year. Could i t  be held that this 
faiIure operated as a suspension of the criminal law of the State? The 
statute must, if possible, receive a reasonable cpstruction not incon- 

sistent with the public welfare. 
(505') The failure to pay the tax was not the juror's voluntary act, 

but was caused by the act of the court insuspending its collection. 
I t  nowhere appears but that the juror was able, ready, and willing to 
pay the tax, and in fact he had paid all that the law, as then adminis- 
tered, required him to pay. 

2. The defendant is indicted under chapter 6, Private Laws 1870-11, 
for the failure to pay into the treasury of the city of Wilmington, within 
thirty days after receiving the same, a certain license tax, as prescribed 
i n  the act. 

The offense is made indictable by chapter 32, see. 107, Bat. Rev., 
which enacts that if any clerk of the Superior Court "shall willfully 
omit, neglect, or refuse to discharge any of the duties of his office," etc., 
he shall be deemed guilty of a misdemeanor. The failure to pay over 
the tax within the prescribed time was not disputed, but the defendant 
insisted, and so asked the court to instruct the jury, that the neglect to 
pay over, to be indictable, must be willfisl, and that no presumption of 
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willfulness arises from the single fact of nonpayment, and that there is 
a distinction in  this respect between acts of omission and commission, 
in that a corrupt intent is imputed by the law to a postive or affirma- 
tive act, but not to a negative or omissive one. 

His  Honor refused the instructions asked for, and charged the jury 
that the neglect or oniission to pay the money into the treasury within 
the time prescribed by law being established, the lam raised the presump- 
tion that the act was willful, and it u-as incumbent on the defendant to 
offer evidence to rebut the presumption. There is no error in the in- 
structions given. - 

The text-writers upon the lam of evidencr divide presumptive evidence 
into two classes, namely, Conclusive and Disputable Presumptions. We 
have now to deal only with the latter. 

As men do not generally violate the criminal code, the law pre- (508) 
sumes every man innocent, and this presunlption of innocence is 
to be observed by the jury in every case. But some men do violate the 
law, and as they "seldom do unlawful acts with innocent intentions, the 
law therefore presumes e.iery act in itself unlawful to have been crimi- 
nally intended until the contrary appears." 1 Greenl. Ev., see. 34. A 
familiar example is on the trial of a case of homicide. Malice is pre- 
sumed from the fact of killing, and the burden of disproving the makce 
is thrown upon the accused. The same principle pervades-the lam in 
civil as well as criminal actions. Indeed, if this were not so, the admin- 
istration of the criminal law wonld be practically defeated, as there is 
in most cases no other way of ascertaining the intent than bv establish- - 
ing-the unlawfulness of the act. Kor, in many cases, including this, is 
the intent in a moral sense, as importing corruption of the mind or 
fraud, the test of criminality. 

A refusal to accept a public office to which one has been duly elected 
is indictable, and the presumption of guilt can be repelled only by show- 
ing a lawful excuse for the refusal. The same reasons which impose 
the duty of accepting a public office require him who has accepted faith- 
fully to discharge all official trusts. Any act or omission in disobedience 
of this duty in a matter of public concern is, as a general principle, 
punishable as a crime. Particularly is this so where the thing required 
is of a ministerial or other like nature, and there is reposed in the officer 
no discretion. 1 Bish. Cr. Law, secs. 932, 913, and cases cited. S.  v. 
Powers,  75 N.  C., 281; London v. Headen, 76 N. C., 72. 

And this is the distinction drawn in the books between a ministerial 
act (which is our case) and an act done in a judicial capacity, where 
the officer is called upon to exercise his own judgment. I n  the latter 
case the act, to be criminal, must be willful and corrupt. 1 Bish. 
Cr. Law, see. 913 ; People v. Coon, 15 Wend., 277 (509 
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3. A motion is made in this Court in arrest of judgment, upon the 
ground that the statute upon which the indictment was instituted is a 
private statute, and is not sufficiently set forth in the indictment. This 
objection was not raised on the trial in the court below, and is raised 
here for the first time. I f  there was any force in the objection, it is 
cured by our statute. Bat. Rev., ch. 33, sec. 60. The charge is expressed 
in a plain and intelligible manner, and sufficient matter appears in the 
bill to enable the court to proceed to judgment. Whether the statute is 
a public or private act is not material in  this case, for assuming i t  to be 
a private act, it is set forth in the bill by chapter and date, and its mate- 
rial provisions prescribing the duty of the clerk are incorporated in the 
indictment. The defendant could not possibly have been mislead as to 
the offense charged, or as to the defense he mas called upon to make. 

PER CURIAM. Affirmed. 

I Ci ted:  S. v. Craf t ,  168 N. C., 212. 

(510) 
STATE v. HILLSMAN MORGAN. 

Appeal-Practice in C ~ i m i n a l  Cases. 

In criminal cases, a delendant cannot appeal without security, unless he 
makes an affidavit that he is  advised by counsel that he has reasonable 
cause for appeal and that  his appeal IS in good faith. The Superior 
Court has no right to allow such appeal merely far delay. 

INDICTJIENT for murder, tried at Spring Term, 1577, of FRANKLIN, 
before R u x t o n ,  J. 

The exceptions upon which the appeal was taken are set out by X r .  
Justicq Read8 ih delivering the opinion of this Court. There was a ver- 
dict of guilty. Judgment. Appeal by the defendant. 

Attorney-General for the State .  
N o  counsel for defendant.  

READE, J .  I n  criminal actions every reasonable indulgence is granted 
the defendant. And if convicted he is allowed an appeal to the Supreme 
Court without security if he is unable to give it. There is, howmer, one 
restriction upon his right of appeal. Inasmuch as he has no new trial 
in  the Supreme Court, but only questions of law are determined, he is 
reasonably required to make an affidavit that he is advised b y  counsel 
that he has r ~ n s o n n b l e  cause for appeal and that his appeal is in good 
faith. 

The law is strictly just to its subjects and i t  is the duty of the courts 
to execute justice in mercy, but still .there must be firmness and decision. 
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Punishment must follow guilt, and that with reasonable dispatch and 
without evasion. The Superior Court has no right to allow an appeal 
without security merely for delay. There must be a compliance with 
the statute. I t  is not a matter of discretion. I f  the Legislature 
had contemplated an appeal for delay merely, there would have (511) 
been no necessity for the expense and trouble of an appeal. I t  
might have provided that no convict shall be punished until six months 
after conviction. 

There having been no affidavit by the defendant that he had been ad- 
vised by connsd that he h_d reasonrtble caluse for  the appealj and that 
the appeal was in  good faith, it might be dismissed as improvidently 
granted. 

The exceptions upon which the case comes up very clearly indicate 
that the appeal was for delay merely. Probably no counsel would have 
risked his reputation in  indorsing them, and no counsel ought to have 
taken them. There is not only no force in them, but they are trifling. 
They are : 

"1. Because witnesses summoned for the prisoner were not present 
"2. Because until up to a recent period the prisoner was without coun- 

sel. 
"3. Because the prisoner had not asked for a continuance. 
"4. Because the solicitor had entered a nol. pros. on the first bill and 

tried on the second bill. 
"5. Because the venire  were not summoned to try on the second bill. 
"6. Because his Honor excused a juror who swore he was too infirm 

to serve as a juror." 
It is apparent that there' is no force in any of the exceptions taken as 

they appear of record. 
We have examined the whole record and there is 
PEX CURIAM. No error. 

Cited: XteZl 2,. Rccrhnm, 85 K. C., 90; 8. v. Moore, 93 N. C., 502; 
S. v. Payne ,  ib., 613 ; AS. v. Jones, ib., 618 ; iS. v. I;lrylde, 110 N .  C., 502 ; 
S. v. Jackson,  112 K. C., 850; S. v. I lnrriss ,  114 N. C., 832 ; 8. v .  Bram- 
ble, 121 N.  C., 603; 8. v. Snzifli, 152 AT. C., ,432. 
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(512) 
ETATE v. TVILKES NORRIS. 

Legislative Pozoer O v e r  Cha~tar-Lotteries-Constitz~tion. 

1. A right conferred in the charter of a corporation to dispose of property by 
means of lottery tickets is not a contruct between the corporation and 
the State, but a mere prrvilege or license. and is revocable at will by the 
legislative power. 

2. The act of 1875 (Laws 1874-75, ch. 9 6 )  does not repeal the charter of the 
North Carolina Beneficial Association, but restrains the corporation from 
disposing of property by lottery (which mas allowed by its charter), and 
is not in conflict with the Constitution of the United States. 

The power of the General Assembly to repeal or modify charters, and to 
revoke licenses, discussed by Bnnu31, J. 

IKDICTXENT for conducting a lottery, tried at  June Term, 1877, of 
the Criminal Court of SEW HANOVER, before Xearcs ,  J. 

The case is fully stated and discussed by NY. Just ice  Bynum in de- 
livering the opinion of this Court. Upon the special verdict his Honor 
adjudged the defendant not guilty, and Xoore, solicitor for the State, 
appealed. 

Attorney-General  for t h e  Xtate.  
D. L. Russell  and L4. W .  Tourgee  for defendant .  

B Y K ~ J ~ ,  J. The defendant is indicted for conducting a lottery, and 
the case is here by appeal from the judgment of the court below on a 
special verdict of the jury, which is in the following words: "That the 
defendant did expose to sale by lot or chance, and did offer to dispose 
of, by lot or chance, personal property of the value of $500, and that 
defendant in doing so acted as the general manager of a company known 

as the North Carolina Beneficial Association," etc. 

(513) This association was incorporated in  1870 (Pr .  Laws 1869-70, 
ch. 14), for the period of thirty years, subject to the payment of 

such taxes as may be required of insurance companies, and was clothed 
with power to sell and dispose of real or personal property purchased by 
them or placed in their hands for sale, by lot or chance, or in  any other 
mode the association might deem best. 

Subsequent to this act of incorporation and the organization of the 
company under it, to wit, in 1875, it was enacted (Laws 1814-75) that 
all persons, associations, or organizations of persons whatever, who en- 
gaged in disposing of property of any kind by the-distribution of gifts, 
prizes, or certificates sold for that purpose, shall be indictable under the 
provisions of the general law prohibiting lotteries, as contained in  Bat. 
Rev. ch. 32, see. 69. The act contains a proviso allowing such lottery 
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companies as had theretofore sold tickets, the proceeds of which were 
to be applied exclusively to benevolent or charitable purposes, until 1 
January, 1876, to close their business. This proviso is material only as 
showing that all other lottery associations whatever, except those for 
charitable purposes, fall within the prohibition, whether specially named 
or not. No other reasonable construction can be put upon the sweeping 
language of the act, "any person or persons, association, company, or 
organization whatsoever." The indictment is for vending lottery tickets 
since the act of 1875. 

The defendant denies that he is indictable, because he says that by 
the act incorporating the ('North Carolina Beneficial Association" a con- 
tract was cr;ated between the State and the company which is protected 
by the Constitution of the United States, and cannot be annulled or im- 
paired by subsequent legislation; that having had conferred upon i t  by 
charter the right to sell and dispose of property by lot or chance, 
the Legislature cannot make the exercise of the right unlawful (514) 
and a crime. 

The first and main question is, whether a right to vend lottery tickets 
conferred in  the charter is a contract at all, within tho meaning of the 
Federal or State Constitution. We think i t  is not, but that it is only a 
privilege, permit, or license subject to withdrawal whenever the Legis- 
lature in the exercise of the general police power of the State may deem 
its exercise prejudicial to the public morals qr  the general welfare of 
society. Every grant from the State is received with the implied con- 
dition that all the rights conferred by it are subservient to such regu- 
lations as the Legislature may establish for the preservation of the pub- 
lic morals, the prevention of intemperance, pauperism and crime, and 
for the abatement of nuisances. I t  has never been held that the leds- - 
lative exercise of these police powers is void, even where i t  incidentally 
tends t,o prevent the fulfillment of contracts previously made, and thereby 
violates the obligation of contracts. In  the celebrated License Cases, 
arising out of the State laws h o m n  as the Prohibitory Liquor Laws, i t  
was held competent to declare all liquor kept for sale a nuisance, and 
to provide legal process for its condemnation and destruction, and to 
size and condemn the building occupied as a dramshop, on the same 
ground. O u r  H o u s s  v. State ,  4 Creme (Iowa), 172; 8. v .  Robeson, 33 
Maine, 568; License Cases, 5 How., 588; People v. Hawley,  3 Mich., 
330. Cooley Const. Lim., 583, 595, 596. 

I n  discussing the meaning of the word "obligation" of a contract as 
used in the Constitution of the United States, as i t  may affect the power 
of the State to enact general police regulations for the preservation of 
the public morals, Mr. Parsons says: "Can a Legislature having author- 
ized an individual or a company to raise a certain sum of money by 
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lotteries, or after having licensed individuals to sell spirituous liquors 
for a certain period, afterwards, for the purpose of preseiving the 

(515) public morals recall such authority or license by a general law 
prohibiting lotteries or the sale of spirituous liquirs? And if 

this can be done when the grant is gratuitous, can i t  be done if a certain 
price or premium is paid for i t?"  After stating that the prevailing ad- 
judications of this country favor the rule that such general laws are 
not in either case within the purview or prohibition of the Constitution, 
he proceeds: "If nothing is paid for the license or authority, the au- 
thorities are quite uniform that it may be taken away by such general 
law," and although there are cases which hold that where a fee or pre- 
mium has been paid it constitutes a contract binding on both parties, 
he concludes that the prevailing authorities hold that even in that case 
i t  is not such a contract. 3 Pars. on Contracts, 556, 557 (5th Ed.) ; 
Phalen's case, 1 Rob., 713; Phalen v. Virginia, 8 Horn., 2 6 3 ;  Baker v. 
Boston, 12 Pick., 194; 7 Cowen, 349. 

I t  cannot be denied that lotteries are a species of the game of hazard 
more alluring and more generally indulged in, publicly and secretly, 
than any other form of gambling, and that they are pernicious to good 
morals and industry. The policy of the State has been almost from the 
beginning opposed to lotteries, and they have been prohibited by law 
and punished as gambling. Why has not the Legislature the polver to 
suppress this enormous vice, as it has to prevent the rise and spread of 
any otjier dangerous contagion? Suppose a reckless Legislature should 
incorporate a school for prostitution, or a gambling saloon, or a company 
for the sale of obscene and indecent books and pictures: can it be thought 
for a moment that a succeeding Legislature could not repeal such legis- 
lation and make these pursuits criminal? A doubt about the power 
would shock the moral sense; and to hold that such grants by the State 
are contracts protected from repeal or change by the Constitution of 
the United States would snbvert the well-being of society and was never 
contemplated. 

illco~e v. State, 48 Uss. ,  147, is a case directly in  point, though much 
stronger than-ours. There a corporation was created by the Legislature 

for twenty-five years on the payment of a bonus of $5,000 to the 
(516) State, and on giving bond for the further payment of a certain 

per cent on its profits was authorized to carry on the lottery busi- 
ness. I t  was created and complied with all terms in 1867. Afterwards, 
in 1869, the Constitution IT-as adopted which prohibited all lotteries to 
be authorized thereafter, and also p r o d e d  that those then in  existence 
should not be drawn or the tickets therein be sold. The defendant, 
claiming to act under his charter of 1867, did not desist from his busi- 
ness, and was indicted and convict~d. On appeal by the defendant it was 
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held that he was properly convicted, and that authority to raise money 
' 

by lotteries or to sell spirituous liquors is not protected by the prohibi- 
tion in the Federal Constitution against impairipg the obligation of con- 
tracts; i t  not being the intention of the prohibition to restrain the police 
power of the States in the preservation of the public morals, and that the 
State cannot abnegate or surrender the duty which is perpetually upon 
i t  to consult the physical and moral good of the people. Prigg v .  Penn- 
sylvania, 16 Pet., 625; 9 Wheat., 203; Stuyvesant v .  Mayor of New  
Yorlc, 7 Cowen, 588. 

The "North Carolina Beneficial Association" is an imposing title, but 
the law has pronounced i t  in its lottery features to be a cheat and a nui- 
sance to be snppressed like other public pestilences. Of all the forms of 
gambling, it is the most widespread and disastrous, entering alniost every 
dwelling, reaching every class, preying upon the hard earnings of the 
poor, and plundering the ignorant and simple. 8 How., 168. I t  is not 
in the power of the Legislature to e i~her  give or sell out for a considera- 
tion the public police power of the State, or so to bind the hands of Gov- 
ernment as to disable i t  for the period of thirty years from prohibiting 
what may be considered as an immoral and corrupting pursuit. To con- 
duct a lottery is a mere permit or privilege, revocable at the will of the 
Legislature, and cannot be dignified with the name and substance of a 
contmrt .  Ileynolds v .  Q~al -y ,  26 Conn., 179; Commonzuealtlz c. 
Kindall,  12 Gush., 414; 5 Gray, 97; 13 Gray, 26; Cooley Const. (517) 
Lim., 583, 584; Fell v. State, 42 Md., 71. 

I t  is to be observed that the act of 1875, by virtue of which this prose- 
cution has been instituted, dops not repeal or profess to repeal the act 
incorporating the North Carolina Eeneficial Association. The corpora- 
tion still exists and is clothed with all the rights of buying, receiving, 
and selling real and personal estate as are possessed by individuals or 
conferred upon other corporations. The onlv effect of the act of 1875 is 
to restrain the association from disposing of property by lottery or the 
selling of chances, and this is done in the reasonable exercise of the police 
power of the State. 

I n  the v i m  we have taken, as one not involving the question of con- 
tract, it does not become imnortant to inquire into the extent of the 
powers of the Legislature over corporations created since the adoption 
of the Constitution of 1868. This corporation has been created since, 
and falls Githin the operation of Art. V I I I ,  sec. 1, of the Constitution, 
by which i t  is provided that corporations other than municipal may 
be created by general laws or special acts, but that all such general laws 
or special acts may be altered from time to time or repealed. The most 
obvious construction to be placed upon this clause of the Constitution is 
that all subsequent acts of incorporation partaking of the nature of con- 
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tracts between the State and and incorporation are granted and taken in  
reference to this power of alteration or repeal by the Legislature, and 
that this power of change or repeal is a part of the contract itself. But 
i t  cannot probably be maintained that this power over new corporations 
is unlimited and without qualification. The constitution of Massachu- 
setts has a clause similar to ours, and a new and onerous duty was im- 
posed upon a corporation by the Legislature, for the nonperformance of 
which it was indicated, The Court held that i t  had not this unlimited 

power, and this case i t  put: Suppose an authority has been given 
(518) by law to a railroad company to purchase a lot of land for rail- 

road purposes, and they purchase such lot from a third person: 
could the Legislature prohibit the company from holding i t ?  I f  so, in  
whom should i t  vest? Or could the Legislature direct i t  to revest in the 
grantor, or escheat, or how otherwise? I n  that case the rule suggested 
as the most reasonabIe was this, that where, under a power in  a charter, 
rights have been acquired and become vested, no amendment or altera- 
tion of the charter can take away the property or rights which have be- 
come vested under a legitimate exercise of the powers granted. Corn- 
rnonuwxlth v. Essex Co., 13 Gray, 239 ; Crease v. Bubcock, 23 Pick., 334. 

No such question, however, arises in  this case. No additional burden 
from which they had been exempted by the charter has been imposed 
upon this association by the act in question, nor have they been deprived 
of any property or rights which had become vested in them under a 
legitimate exercise of the powers granted. The corporation paid no 
bonus for the charter, and is liable to no taxation which is not imposed 
on other corporations. Nor can we see the analogy between the power 
to conduct a lottery and the exclusive right to construct a bridge or ferry 
and exact tolls. The one is a license to do something immoral in  itself 
without any compensation to the public, while the other possesses all the 
elements of a contract by which money is to be expended in building the 
bridge or ferry for the use and benefit of the public on the one part, in  
consideration of tolls to be paid on the other part. There is, however, 
an analogy between the right to conduct a lottery and the right to sell 
liquor. in  that both are mere permits, revocable at  the will of the State; 
and the authorities before cited establish that i t  makes no difference 

whether a bonus or tax has been paid for the privilege for a time 
(519) unexpired or not. Also, see Fell v. State, 42 Md., 71;  Miller v. 

Bldsoe, 61 Mo., 96; Cooley, 595, 596. 
Whenever the Legislature sees fit to exercise its paramount duty to 

take care of the health, happiness, morals, and welfare of the community, 
i t  has the right, and i t  is its duty, to withdraw the abnoxious grant. 
Where the privilege has been paid for for a time yet unexpired, i t  would 
be nothing more than equitable and just that a ratable compensation 
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should be made; but i t  would seem that i t  is not recoverable as a matter 
of right any more than in other cases of the abatement of a public nui- 
sance. But that question does not arise in this case and is not decided. 

There is error. Judgment should have been given for the State upon 
the special verdict. 

PER CURIAN. Reversed. 
.. 

STATE v. THOMAS L. JONES. 
(520 )  

Indictment-Assault and Battery-Pmctice-Argument of Counsel- 
Judge's Charge. 

1. I t  is not improper for a prosecuting officer, in  his argument to a jury, to 
comment upon the fact that  the defendant had sworn a witness and 
afterwards declined to examine him. 

2. Where the court below instructed a jury "that in  passing on the credi- 
bility cf a witness they should consider that i t  is  a rule of law, a pre- 
sumption, that  men testify truly and not falsely": Held, to be error. 

3. The same act cannot be in se1f:defense and also a n  excess of force. There- 
fore, where on a trial for assault and battery the court below instructed 
the jury that "Suppose the witness did strike the defendant, and that de- 
fendant drew his pistol in self-defense, although he did not cock i t  or 
point it at the witness, i t  would amount to a n  excessive use of force," 
etc.: Held, to be error. 

ASSAULT AND BATTERY, tried at  Spring Term, 1877, of MECELENBURG, 
before Cloud, J .  

The prosecutor Smith testified that he was a witness in a trial of an 
action before a justice of the peace wherein the present defendant was 
plaintiff and one Johnston was defendant, and that just after the de- 
cision of the justice was given, this defendant struck Johnston, and in a 
few minutes thereafter drew a pistol and said to witness, "You are the 
scoundrel I haye been waiting for," and thereupon the witness struck the 
defendant. This was the assault for which conviction was asked. 

The comments of the State solicitor, in  closing his argument to the 
jury, as to the failure of the defendant to examine one Whitley, who had 
been sworn as a witness, were objected to by the defendant, but his Honor 
declined to interpose, and the defcndant excepted. 

The charge of his Honor, to which the defehdant also excepted, (521) 
is sufficiently stated by M r .  Just ice  R o d m a n  in  delivering the 
opinion of the Court. There was a verdict of guilty. Judgment. Ap- 
peal by defendant. 

Attorney-General for the State .  
Xhipp d? Bai ley  for defendant.  
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RODNAN, 5. 1. We think the solicitor had a right to comment on the 
fact that the defendant, after having sworn Whitley as a witness, de- 
clined to examine him. I t  does not appear that his comments were in 
any viay improper. I t  may be that no inference against the defendant 
should have been drawn from a circumstance which seems trival enough, 
but the jllry alone could pass on its weight. 

2. The judge spoke inaccurately and without due care mhen he said 
to the jury that in  "passing on the credibility of the witness Smith they 
shall consider that i t  is a rzch of law, a presumption, that men testify 
truly and not falsely." An expression somewhat similar was commented 
on in  S. v. Smallwood, 7 5  N .  C., 104. A judge may properly instruct 
the jury that the law presumes, and that they should presume, that a 
witness speaks the truth, unless there be some reason for thinking other- 
wise. But this is not a presumption of law in  a technical sense, but of 
fact, being drawn from our experience of human veracity. I t s  force 
depends upon a number of circumstances which the jury must consider 
before acting on it. I t  has no artificial force. 1 Starkie Ev. (10th Ed.), 
821. I n  2 Wharton Ev., sec. 1237, the subject is treated of with ability. 
Probably the judge meant what is above expressed, and it is not probable 
that his inaccuracy of expression misled the jury. I f  i t  had bean called 
to his attention at the time, he would probably have corrected the iizaccu- 
racy. For  these reasons we should be very reluctant to grant a new 
trial if this were the only exception. 

3. We think also the judge erred in saying, '(Suppose witness Smith 
did strike the defendant first, and that defendant drew his pistol 

(522) i n  self-dnfense, although he did not cock it or point i t  at witness 
Smith, it mrould amount to the excessive use of force, and in that 

aspect they should conrict him." The error is plain. The same act can- 
not be in self-defense and also an exciss of force. Xoreover, i t  is for the 
jury to say whether force was used in excess of what was necessary in 
defense. 

PER CURIAM. Venire  d3 novo. 

Cited:  X .  v. Bullock, 9 1  N. C., 616; S. v. Xige.r; 115 N.  C., 750; Coz 
v. 22. R., 126 N. C., 106; X. v. C o s t n e ~ ,  127 N. C., 573; X. v. Goode, 132 
N .  C., 9 8 5 ;  S .  v .  H a w i s ,  166 N .  C., 246. 
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STATE v. LAURA DAVIDSON. 

Assault and Battery-Witness-Husband and W i f e .  

1. Neither the wife nor the'husband is a competent witness against the other 
upon the trial of an indictment for assault and battery, where no lasting 
injury is inflicted or threatened. 

2. But where the wife is indicted for assault and battery in striking her hus- 
band with an axe, the husband is a competent witness against her. 

ASSAULT AND BATTERY, tried at Spring Term, 1877, of MEOKLENBURG, 
before Cloud, J. 

The defendant was indicted for an assault and battery upon her hus- 
band. The State introduced the husband as a witness, who testified that 
the defendant struck him with an axe. The defendant objected to this 
testimony, and the opinion of this Court is based upon its competency. 
Verdict of guilty. Judgment. Appeal by defendant. 

Attorrwy-General for the State .  
S h i p p  d2 Bailey for defer~dant. 

FAIRCLOTH, J. I n  S .  v. Hussey, 44 N.  C., 123, the principlehvolved 
in this case was considered, and i t  was determined that the wife was not 
a competent witness against her husband for an assault and battery upon 
her by him where no lasting injury is inflicted or threatened to be in- 
flicted upon her;  from which it wov-ld follow that neither was a compe- 
tent witness against the other in such cases. S. v. Rhodes, 61 N.  C., 453 ; 
8. v. Ol ivw,  70 N. C., 60. 

I n  the present case the wife is indicted for an assault and battery upon 
her husband by striking him with an axe, without any sufficient provoca- 
tion. I s  he a competent witness to prove the assault? The instrument 
used is a dangerous one, and is a deadly weapon, calculated to inflict last- 
ing injury. The use of it indicates nialice, and its character would be 
considered by a jury upon a question of an assault with intent to kill. 
We think in such case the defendant is indicatable, and ex necessitatn 
that the husband is competent, as the wife would be if the assault had 
been upon her. We think i t  unnecessary to say more, as i t  would be 
substantially a repetition of the reasoning in the cases above cited. 

PEE CURIAX. No error. 

Citcd:  S. v. Parrot t ,  79 N.  C., 616; 8. v. Fulton,  149 N .  C., 497. 
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(524) 
STATE v. WILLIS YARBOROUGH. 

I7adictment-Poisoni'~tg-Defective Indictment .  

An indictment for administering poison (strychnia) with intent to kill, which 
does not contain an averment that the defendant "well knew that the 
said strychnia was a deadly poison," is fatally defective. 

INDICTMENT for administering poison with intent to kill, tried a t  
Spring Term, 1877, of GRANVILLE, before Euz ton ,  J. 

The jury rendered a verdict of guilty, and the defendant moved in  
arrest of judgment for that the bill did not charge that the defendant 
administered the poison knowingly and secretly. His  Honor overruled 
the .motion, and the defendanf appealed. 

Attorney-General for the State .  
George W o ~ t h a m  and M e w i m o n ,  Fuller  & Ashe for defendant. 

RYNUM, J. The defendant was indicted and convicted of administer- 
ing poison to William Mills with intent to kill, and he now moves in  
arrest of judgment for defects in  the bill of indictment. 

The bill charges that the defendant on a certain day "felonously and 
unlawfully did administer to William &fills a large quantity of certain 
deadly poison, called strychnia, to wit, two drachms, with intent," etc., 
omitting the averment that he '(then and there well knew that the said 
strychnia was a deadly poison," etc. 

The precedents all contain this averment either in  express terms or in  
substance and effect. For  example, here is one from Chitty, for sending 

poison with intent to kill: "That G. L., late, etc., not having, etc., 
(525) but being moved and seduced, etc., and of his malice aforethought, 

contriving and intending the said A. B., with poison, feloniously 
to kill and murder, on, etc., with force and arms, at, etc., aforesaid, a 
great quantity of yellow arsenic, being a deadly poison, with a certain 
quantity of white wine, feloniously, willfully, and of his malice afore- 
thought, did mix and mingle, he the said G. L. then and there wsZZ know- 
i n g  the said yelloui arsenic to  be a deadly poison," etc. Chit. Cr. L., 
776;  9. v. BZandy, I8 Howell's State Trials, 1118. 

I t  is always safest to follow long approved precedents. Strychnia is 
a tecbnical term, used and well known in the Materin M ~ d i c a  as descrip- 
tive of a deadly poison, but this poison with its technical name is of 
recent discovery, and, though generally, may not be universally known 
among. the laity as a deadly poison, and its administration to another 
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without this knowledge of its deadly effects may not necessarily be a 
crime. Hence there should be an averment that the accused knew it . to 
be a deadly poison. 

PER CURIAM. Judgment arrested. 

Cited:  S. v. SZagZe, 83 N. c., 633. 

(525) 
STATE v. JOHN F. HAMPTON. 

Indictment-Selling Liquor--Construction of Statute-Jurisdiction. 

1. The act of 1874-75, ch. 126, making i t  indictable to sell liquor, etc., "within 
3 miles of the located line of the Asheville and Spartanburg Railroad, 
during the construction of the said road," applies only to that part of 
the road actually undergoing construction. Therefore where a defend- 
a n t  was indicted under this act, and the jury found specially that he sold 
liquor within 2 miles of the located line, but that  the road had never 
been in process of construction within 7 miles of the place of sale: Held, 
that  he was not guilty. 

2. A misdemeanor punishable "by a fine of not less than $10 nor more than 
$50, or by imprisonment of not less than ten days," is not within the 
jurisdiction of a justice of the peace. 

TNDICTMENT for a misdemeanor, tried at Spring Term, 1877, of BUN- 
COMBE, before Purches, J .  

The defendant was indicted for selling liquor in violation of Laws 
1874-75, ch. 126, sec. 1: "That i t  shall be unlawful for any person or 
persons to sell or in any manner give away any intoxicating liquors, or 
either directly or indirectly receive any compensation for the same, 
within 3 miles o f  the located line of the Asheville and Spartanburg Rail- 
road during the construction of the said road," and sec. 2 :  "Any per- 
son violating the provisions of this act shall be guilty of a misdemeanor, 
and on conviction before any justice of the peace shall be punished by a 
fine not less than $10 nor more than $50, or by imprisonment of not less 
than ten days." 

I t  was found by a special verdict that the defendant sold liquor in  
Asheville; that the line of said railroad was located 2 miles south of 
Asheville, and that the road had never been in  process of construction 
within 7 miles of the place of selling the liquor. Thereupon the court 
held that the defendant was guilty. Judgment. Appeal by defendant. 

Attorney-Gen~raZ for the State. 
A. T .  & T. F. Davidson and J .  H. Merrimon for defendant. (527) 
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FAIRCLOTH, J. This case turns on Laws 1874-75, ch. 126, making i t  
unlawful for any person to sell any intoxicating liquors "within 3 miles 
of the located line of the Asheville and Spartanburg Railroad during the 
construction of the said road." 

The defendant sold liquor within 3 miles of the "located line," but not 
within 3 miles of any part of i t  undergoing construction, which seems to 
be the proper interpretation, especially as this view remedies the evil 
probably aimed at. 

I f  the Legislature intended to give exclusive jurisdiction of this offense 
to a justice of the peace, they failed to do so, by not complying with 
Art. IT, see. 33 (now see. 27) of the Constitution. 

PER C U R I ~ N .  Reversed. 

Cited: 8. v .  E'aves, 106 N.  C., 756. 

(528) 
STATE v. WILEY TOMLINSON ET A 4 ~ ~ .  

Ifadictment-iVavbgabLc! Streams-Obstructions. 

1. Upon a n  indictment charging tha t  the defendants did "unlawfully and 
willfully fell trees and place obstructions in the mill-race be?ow the mill 
of F., the  same being a natural passage for water, but not navigable for 
rafts, etc., whereby the natural flow of water through said race was 
retarded," etc.: Held, (1) that  as  the obstructions were placed below 
the  mill, the offense charged was not a violation of Bat. Rev., ch. 32, see. 
110; ( 2 )  that  a s  the indictment does not contain a n  averment that the 
obstructions \irere not put in the race "for the purpose of utilizing the 
water as  a motive power," i t  is fatally defective under Bat. Rev., ch. 32, 
see. 154. 

2. An indictment should negative a n  exception contained in  the same clause 
of the act creating the offense. 

INDICTMENT for a misdemeanor, tried at Spring Term, 1877, of WIL- 
SON, before Moore, J. 

The defendants, Wiley, Frank, John, and Buck Tomlinson,'were in- 
dicted as follows: 

('The jurors, etc., present, that (defendants) did . . . unlawfully 
and willfully feIl trees and place obstructions in the mill-race below the 
mill of one C. F. Finch, the same being a natural passage for water, but 
not navigable for flats or rafts, whereby the natural flow of water through 
said mill-race was retarded, contrary," etc. Upon motion of defendants' 
counsel, his Honor quashed the bill of indictment, and Moore, solicitor 
fo r  the' State, appeaied. 

376 
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Attorney-Gen:wal for the State .  
H u g h  P. M u r r a y  for defendants. 

FAIRCLOTH, J. The bill of indictment cannot be held to embrace the 
offense denounced in  Bat. Rev., ch. 32, sec. 110, which provides against 
obstructions to the modes of furnishing water for the operation of mills, 
etc., because by its express terms the obstruction is located "in the mill- 
race below the mill." I t  was no doubt drawn in view of section 154 of 
said chapter, but i t  is fatally defective under that section, inasmuch as 
i t  fails to aver that said obstructions were not put in the race "for the 
purpose of utilizing water as a motive power," or words of the same 
import. ('If there be any exception contailled in the same clause of the 
act which creates the offense, the indictment must show negatively that 
the defendant, or the subject of the indictment, does not come within the 
exception." Archbold Cr. Pl., 2 5 ;  S .  v. Nornzan, 13 N. C., 222. 

PER CURIAM. Affirmed. 

Cited:  S .  v. Narrows  Island C h b ,  100 N.  C., 482; 8. v. Turner ,  106 
N.  C., 694; S. v. Poole, ib., 700; S.  v. Dozuns, 116 N.  C., 1067 ; 8. v. N e w -  
comb, 126 IS. C., 1106; 8. v. Y o d v ,  132 N.  C., 1118; 8. v. Hicks,  143 
N. C., 694. 

STATE v. JESSE F. HOSKINS ET ALS. 
(530) 

State  and Federal Courts-Conflict of Jurisdiction. 

The act of Congress (U.  S. Revised Statutes, sec. 643) authorizing the removal 
of civil suits and criminal prosecutions from a State court to  a circuit 
court of the United States is constitutional. Therefore, where a defend- 
ant in an indictment for an assault and battery made affidavit that he 
was a revenue officer of the United States, and that the alleged offense 
was committed under color of his office: Held, that the judge in the 
court below committed no error in ordering further proceedings in  said 
court to be stayed. 

RODMAN, J., dissenting. 

ASSATJLT AND BATTERY, tried at Spring Term, 187'7, of GUILFORD, 
before Cox, J. 

The defendants, Jesse F. Hoskins, George J. Cronenberger, and John 
Starr, were indicted for an assault and battery upon one Levi Humble. 
They were arrested and gave bond for their appearance, and on Satur- 
day, 3 March, 1817, before said court conveyened ( 5  Narch),  they filed a 
petition with the clerk of the Circuit Court of the United States for the 
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Western District of North Carolina, praying that the prosecution against 
them in the Superior Court should be removed to the Circuit Court, pur- 
suant to the provisions of section 643 of the Revised Statutes of the 
United States. On said 5 March a copy of an order removing the case 
was duly served on the clerk of the Superior Court, and when the case 
was called the defendants objected to further proceedings in  the State 
court on the gronnd,that said court had no further jurisdiction, the order 
of removal having already been served upon the clerk thereof. 

Upon issue joined on the question of law involved, and i t  appearing 
that the defendants were officers of the Internal Revenue Department 

of the United States, and i t  being alleged that the offense with 
(531) which they were charged was committed under color of their 

office, his Honor held that said act of Congress was constutional, 
and ordered the proceedings in  the Superior Court to be stayed. From 
which judgment Strudwick, solicitor for the State, appealed. 

D. G. Powle, J .  T .  Moreh~ad, John Gatling, and W .  H. Bailey ap- 
peared zvith the .4ttorney-General for the State. 

Ball & Gregory and R. C. Badger for defendads. 

READE, J. The preparation of the opinion in  this case was assigned 
to our learned brother, the Chief Justice, but on account of his pro- 
tracted indisposition he was unable to undergo the labor, and, therefore, 
he turned the case over to me. 

We quote such parts of the Constitution of the United States and of 
the Constitution of North Carolina as bear upon the questions involved 
in  the case, in order that they may all be under the same view a t  the 
same time. 

"The Congress shall have power to lay and collect taxes," etc. Const. 
U. S., art. I, sec. 8 (1). 

"To make all laws which may be necessary and proper for carrying 
into execution the foregoing powers." Const. U. S., Art. I, see. 8 (17). 

"The Constitution and the laws of the United States which shall be 
made in pursuance thereof . . . shall be the supreme law of the land, 
and the judges in every State shall be bound thereby, anything in the 
Coilstitution or laws of any State to the contrary notwithstanding.'' 
Const. IT. S., Art. TI, sec. 2. 

"That every citizen of this State owes paramount allegiance to the 
Constitution and Government of the United States, and that no 

(532) law or ordinance of the State in contravention thereof can have 
any binding force." Const. N. C., Art. I, sec. 5. 

"That this State shall ever remain a member of the American Union; 
that the people thereof are part of the American Nation,'' etc. Const. 
N. C., Art. I, sec. 4. 
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There was much in the discussion before us upon the trite subjects of 
"State rights" and "Federal powers," which used to divide the politi- 
cians and statesmen; but we have no purpose to ally the Court with 
either school, or to express our individual opinion as to what ought to be 
the form of government; we mean to declare only what we believe to be 
the proper construction of what is written. 

I n  order to see what are the precise questions involved, we must state 
the facts : 

The Congress under its power to "lay and collect taxes" passed the 
revenue law now in operation, the validity of which no .one questions, 
although its propriety is very much assailed. The defendant was ap- 
pointed by the United States authorities to collect United States taxes in  
North Carolina. While engaged in  that business, and in  the execution 
of his ofice, and by color thereof, he did what but for his office would 
have been an assault and battery and a breach of the law of North Caro- 
lina. For  that act he was indicted in  the State Superior Court and held 
for trial i n  that court. The defendant thereupon filed his petition in the 
Circuit Court of the United States to have the case removed from the 
State court to the United States court, upon the ground that he was an 
officer of the United States, and that what he did was by virtue of his 
office. The Circuit Court of the United States made an order for the 
removal of the case, and his Honor, Judge Cox, of thk State court, 
obeyed the order under that clause of the Constitution of the United 
States quoted above, which provides that, "The judges in  every State 
shall he bound by the supreme law of the land," and from that order of 
Judge  Cox the State appealed to this Court. 

The comprehensive question arising out of these facts is, Was (533) 
the order of Judge Cox a proper one ? 

Let us first consider i t  as a question of comity. The State, a sovereign, 
claims that the defendant has trespassed upon its rights; the United 
States, a sovereign, claims that the defendant was its officer and acting 
under its orders, and, for the purposes of the demand, assumes the respon- 
sibility of the act complained of, and demands its officer in order that i t  
may investigate his conduct and punish or protect him, as he may de- 
serve. Now, what ought the State to do? Ought i t  to hold the officer 
and punish him, although he was acting under orders and is justifi~d by 
his Government? That would be pusillanimous. Sovereigns to do not 
quarrel with servants, but with sovereigns, when they are angry. And 

- 

when they are friendlt/ they defer to each other the control of their own 
servants. Wheaton's International Law, 209, 224, 225. So i t  is with 
neighbors: A. and B. are neighbors, and their children play on common 
ground, and the child of A. trespasses upon the child of B. B. does not 
try and punish the child, but turns i t  over to A. with the cause of com- 
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plaint. I f  A. will redress the wrong, well; if not, then the quarrel is 
with A. and no longer with the child. Concede, then, that the State had 
a good cause of coniplaint against the defendant, yet the moment that 
the United States assumed the responsibility and demanded him as her 
servant, if in  friendship, comity required his surrender to his master; 
if in anger, then the quarrel is with the master. 

But the case does not turn upon comity alone. 
We have seen that Congress has power '(to lay and collect taxes" and 

"to pass all l a ~ m  necessary and proper to execute the power," and a law 
has been passed and an officer appointed to execute it, and that officer 

says he has been resisted. Now, must not the United States pro- 
(534) tect its officer? What is the use of the power to lay the tax and 

to appoint the officer if he may not be protected? I t  is no answer 
to this to say he may be protected when he does right, but not when he 
does wrong; for how can the United States know whether he has done 
right or wrong unless she can try him, and how can she try him unless 
he be delivered up on demand? I t  would seem to be too plain for dis- 
cussion that the right to protect the officer is indispensable to the service 
and inseparable from the power of the Government which appoints him. 
Nor is i t  an answer to say that the Bta te  will protect him if he deserves 
protection; for no one ever heard that one Goveixment could intrust the 
execution of its laws, or the control of its officers, to another Govern- 
ment, however friendly. Governments could not remain friendly upon 
such relations. 

But the case does not stand upon this imp l i ed  right alone of the United 
States to protect its officers, but upon an express act of Congress, which 
is as follows: "When any civil suit or criminal prosecution is com- 
menced in  any court of a State against any officer appointed under any 
revenue law of the United States . . . on account of any act done 
under color of his office, or of any such law, . . . the said suit or 
prosecution may at any time before the trial or final hearing thereof be 
removed for trial into the Circuit Court next to be holden in the district 
where the same is pending, upon the petition of such defendant to said 
Circuit Court, and in the following manner," etc. U. S. Rev. Stat., 
sec. 643. 

I t  is not denied, but is admitted by all, that that act of Congress in 
express t e r m  authorizes the removal and justifies the order of Judge  
C O X  in this case. But then it is said that that act is unconstitutional and 
void. And we now have to consider that question. 

-4s preliminary, we would remark that if me were satisfied that his 
Honor was in error in holding the act to be constitutional, we would still 

commend his prudence; for i t  is settIed by all the authorities that 
(535) no court, not even the highest, upon full consideration, ought to 
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declare an act, either of Congress or the General Assembly, unconsti- 
tutional unless i t  is plainly so. And the act in question, substantially 
in the same form as now, having been upon our statute-book for a half 
century, and repeatedly considered and never having been declared void 
by any court or text-writer, i t  would have been a judicial adventure to 
make a conflict of jurisdiction between the State and the United States 
courts. But we think his Honor was not only prudent, but wise, and 
that his decision was right. 

We invite attention to a short history of the act in question, which me 
are able to give from the act itself as enacted and rekinacted at different 
times and for different purposes. This will be found most convenientiy 
by reference to 1 Abbott's United States Practice and the United States 
Revised Statutes. And we are also aided by an opinion of the Soiicitor- 
General of the United States, indorsed by the Attorney-General of the 
United States, filed in the case. 

As early as the Judiciary Act of 1789 i t  was provided for the removal 
of causes from the State to the Federal court before trial in certain 
civil suits, and for the "reffxainination" of certain cases afte?* judgment 
in the highest State court. I n  1815 removals were provided for before 
triul in revenue cases, both in civil and criminal cases, except in such 
criminal cases as inflicted corporal punishment. Note that here was the 
r e m o d  of criminal cases, which is now so stoutly denied. 

For one purpose and another this provision for removal was repeatedly 
rekinacted until 1833, when the matter was brought most prominently 
forward, in order to meet the pretensions of nullification. I t  was brought 
before Congress by President Jackson. I t  was elaborately discussed and 
fully considered by thc ablest men which this country has ever produced. 
The Judiciary Committee of the United States Senate-Wilkins, 
Webster, Frelinghuysen, Grundg, and Mangum-reported the bill, (536) 
Mangum dissenting. I t  mas fully discussed and passed almost 
unaniniously in the Senate, and by a large majority in  the House. That 
bill was not precisely, but substantially, the same as the act of 1815, and 
the act now under consideration of 1866. The act of 1815 allowed the 
removal of all cases, civil and criminal, not involving corporal punish- 
ment. The act of 1833 left out the exception and substituted any "suit 
or prosecution," and the act of 1866 substituted "any ciyil suit or,crimi- 
nal prosecution." 

I t  is not now denied that civil action may be removed, but i t  is denied 
that criwainal actions can be. Why not 1 There are both expressly named 
in  the act. The objection is put principally upon two grounds: First, 
that although the act says criminal actions may be removed, yet i t  pro- . 
vides how civil actions may be removed, and does not provide how 
criminal actions may be removed. This is a mistake; and it is a little 



I N  T H E  SUPREME COURT. I]?? 

surprising that the learned counsel did not discover the fallacy of the 
argument which led them to that conclusion. They say that the act pro- 
vides that if the suit was commenced by summons, then i t  may be re- 
moved simply by certiorari; but if by capias, then by habeas corpus; 
and that this only applies to civil actions. But the truth is that i t  ap- 
plies to both civil and criminal. I t  means that if the action, whatever 
i t  is, was by summons, so that the defendant is at  large, a certiorari will 
bring the record, and the defendant can come himself. But if the action, 
whatever i t  is, was by capias, so that the defendant is in custody and 
cannot come, then there mnst be a certiorari to bring the record and a 
habeas corpus to bring the defendant. 

The second objection is that i t  is a violation of the rights of the State; 
that the State has the right to try offenders against her criminal law, 

and that she cannot be deprived of i t ;  and that the United States 
( 5 3 7 )  has no right to try offenses against State laws. 

Here lies the fallacy and the danger. Every mind assents to 
the proposition that the United States has no jurisdiction to try offenses 
against the State by her citizens, or in  any manner to interfere in the 
police regulations of the State. I n  these matters the State is sovereign 
and supreme. The fallacy consists in supposing that the matter in hand 
has anything to do with the State or the State with it. And the danger 
consists in  the ease with which the people may be deceived by the fallacy, 
and irritated against the United States for the supposed aggression. 

Let i t  be true, as often charged, that the United utates revenue law is 
a bad one, and that its execution is still worse, and that i t  is oppresive 
altogether, yet North Carolina is not responsible for it. She did not 
pass it. She cannot repeal it. Nor can she or her citizens resist it. 
Any attempt to do so has always involved and will always involve, the 
most hurtful troubles. Yet the remedy is plain. The law was passed 
and is executed by the United States. The United States is not a foreign 
government. I t  is our Government, as much so as North Carolina is ;  
we are represented in it, and we are its citizens. I t  can protect its citi- 
zens, i t  can punish its officers, and i t  can repeal bad laws. How puerile, 
then, it is to regard the United States as a "foreign" government, and to 
look to North Carolina or any other government to protect us against 
its oppressions! As well might we appeal to Virginia to protect us 
against the aggressibns of North Carolina ! 

I n  certain particulars, North Carolina is our Government, supreme. 
I n  all matters in which there is no "Federal ingredient," she is supreme. 
A4 instance of this is the laying and collecting of her own taxes by her 
own officers out of her own citizens. She acts precisely as if the United 
States was not in existence. 
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So, there are particulars in  which the United States is our (538) 
Government, supreme. I n  all matters in  which there is a Federal 
ingredient, it i s  supreme, a familiar instance of which is  the postoffice 
system, and so is  the revenue system. I n  such matters it acts as if there 
were no State i n  existence. The United States lays and collects its own 
taxes, by its own officers out of its own citizens. I t  does not law a dollar 
of tax upon the State of North Carolina, nor upon any citizen of North 
Carolina, as such. No citizen of North Carolina, as such, ever paid a 
dollar of taxes to the United States. I t s  taxes are laid upon citizens of 
the United States by a uniform rule all over the Nation. I f  i t  oppresses 
any one, i t  is not a citizen of any State, as such, but its own citizen. 
What, then, has North Carolina to do with i t ?  Can i t  be supposed that 
when the United States lays a tax upon its citizens uniform over the 
whole Nation, and sends out its officers to collect it, its officers are sub- 
ject to arrest and trial in each of thirty-eight States of the Union, with 
as many different views and constructions? I f  so, then the collection of 
the United States taxes is at  the mercy of the States; and as taxes are 
necessary to the existence of every government, the very existence of the 
United States would be at  the mercy of the States, or of any one of them. 

I t  is claimed for the State that she must try every offense against her 
"peace and dignity," and that an assault and battery and a trespass 
upon property are such offenses. This, as a general proposition, is un- 
doubtedly true. But suppose a United States revenue officer arrests a 
delinquent United States taxpayer, or seizes his property, and a ques- 
tion arises as to whether the arrest or seizure was regular: is that a 
matter for the State or is i t  for the United States to t ry?  I t  is claimed 
for the State that she must try the officer in the State Superior Court, 
and then there may be an appeal to the State Supreme Court, 
and then i t  may be removed to the United States Supreme Court. (539) 
Now, upon the supposition that i t  was a matter of State sover- 
eignty, how is i t  preserved by allowing the United States to take i t  out' 
of its hands a1 all? I t  is a luxury which a sovereign State should covet, 
to try and convict a man whom she cannot punish? I t  is an insult to 
her dignity, they say, to refuse to let her try and convict, but i t  is quite 
a compliment not to let her punish ! 

I t  is true that if the State does try and convict, the officer may be 
protected in  the manner above stated, by removing the case to the United 
States Supreme Court by writ of error, but i t  is vaxatious and dilatory 
to the officer and destructive of the United States service; for although 
another and another officer might be appointed in  the place of the one 
arrested, yet they all might be arrested in  like manner. 

To  prevent these evils, an act of Congress has been passed to remove 
- 

the case from the State to the Federal court before trial; and it is this 
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act which is resisted. Admitting that the case may be moved a f t e r  trial, 
they deny that it can be removed before trial. Now, in the discussion , 
in  the United States Senate upon the passage of the removal act of 1833, 
i t  was said that while it might be supposed to be some reflection upon 
the State courts to allow them to try the case and convict, and then 
remove i t  from them, yet there could be no such supposition where the 
removal was before trial. But now, conceding the propriety of removal 
a f t e r  trial, the sensitiveness is about the removal before trial. The truth 
is that there ought to be no sensitiveness about either. I t  ought to be 
a matter of satisfaction that the United States is ready at any time, and 
especially at  the earlist time, to take judicial control of its officers for 
trial, and for protection of its citizens and taxpayers; for just as two 
neighbors, although they may be the best friends, or even brothers, can- 

not live in peace if either will punish the children or servants of 
(540) the other, so two sovereigns cannot preserve friendly relations, or 

even their own existence, if either seeks to control and punish the 
servants of the other. Hence, "the moment a public minister, or agent, 
enters the territory of the State to which he is sent, during the time of 
his residence and until he leaves the country, he is entitled to an entire 
exemption from the local jurisdiction, civil and criminal." Wheaton's 
International Law, 224, 209n. "In all cases of offenses committed by 
public ministers affecting the existence and safety of the State where 
they reside, if the danger is urgent their persons and papers may be 
seized, and they may be sent out of the country. I n  all other cases i t  
appears to be thc established usage of nations to request their recall by 
their own sovereign, which, if unreasonably refused by him, would un- 
questionably authorize the offended State to send away the offender." 
Ibid. ,  225. 

These are the views which have occured to us, without reference to 
the decisions of other tribunals. And now, in deference to the impor- 
tance of the subject and the ability with which i t  has been discussed, 
and in respect to other tribunals and in justice to ourselves, we will con- 
sider the matter in the light of the decisions of other courts. 

The act of Congress having in  express terms authorized the defend- 
ant to apply for the removal of the case from the State to the Federal 
court, and the Federal court having ordered the removal, and the State 
court having obeyed the order, the question is, I s  the act of Congress 

' constitutional ? 
We have already stated what has been the legislation upon the subject 

of the removal of cases from the State to the Federal courts, from the 
passage of the Federal judiciary act in  18'79, down to the act now'under 
consideration (1866). We will now notice a few of the more celebrated 
decisions under them. 
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I n  1816, in  Martin v. Hunter, in the Supreme Court of the (541) 
United States, 1 Wheaton, 335; and in  1821, in  Cohen v. Vir- 
ginia, 6 Wheaton, 264, in the same Court, the whole matter was most 
elaborately discussed by the ablest counsel, and exhaustive opinions de- 
livered by the Court, in the first case by Justice Story, and in the second 
by Chiof Jusfice Marshall. And the questions were subsequently fully 
treated of in  the light of those decisions by Justice Story in his work 
upon the Constitution. 3 Story, secs. 1695 et seq. I t  would be super- 
fluous to sag that every question then involved was settled for all time. 

I n  the first named case the precise point mas whether a civil suit 
which involved "a Federal ingredient'' could be removed from a State 
to a Federal court, and i t  was decided that the removal could be made. 

I n  the second case the precise point was whether a criminal prosecu- 
tion involving "a Federal ingredient," and where a State was a party, 
could be removed from a State to a Federal court, and it was decided 
that the removal could be made. 

Why, then, do not those cases settle this case, which is the removal of 
a criminal action from the State to the Federal court? I t  is objected 
that they do not, for the reason that those cases were tried in  the State 
courts, and judgments rendered by the State courts, and were then re- 
moved to the Federal Supreme Court for revision; whereas this is an 
attempt to remoye the case from an inferior State court to an inferior 
United States court, for which it is said for the State that there is no 
authority in  the United States Constitution or laws. Let us examine 
that position, and in doing so we prefer to rely upon what has been said 
by those luminaries of the law, Xtory and ilfarshall, rather than upon 
any line of argument of our own. 

I t  may be stated as a fact, not disputed by any, that the Federal judi- 
ciary has in  one form or another supreme jurisdiction over every 
conceivable case which can arise which has in it a Federal ingre- (542) 
dient, as i t  is admitted this case has. The supreme Court of the 
United States has original jurisdiction-that is, suits may be commenced 
in  that Court i n  two cases: (1) where ambassadors, etc., are concerned, 
and (2) where a State shall be a party. I n  all other cases the Supreme 
Court shall have appellate jurisdiction, with such exceptions and under 
such regulations as the Congress shall make. Art. 111, sec. 2. I t  fol- 
lows that if the United States judiciary has jurisdiction of all cases with 
a Federal ingredient, and the United States Supreme Court has original 
jurisdiction in only two cases, then the inferior United States courts 
must have original jurisdiction in all other cases except the two, as they 
also have in  those two under certain circumstances But i t  does not fol- 
low that because the United States inferior courts have original juris- 
diction in all cases except the two, that they may not have also appellate 
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jurisdiction from one to another, and from a State court. I t  is said ex- 
pressly by Justice Story and by T h e  Federalist, contemporary with the 
adoption of the United States Constitution, that inferior courts may 
have such jurisdiction. 

Justice Story says: "But although the Supreme Court cannot exer- 
cise original jurisdiction in any cases except those specially enumerated, 
it is certainly competent for Congress to vest in any inferior courts of 
the United States original jurisdiction of all other cases not thus spe- 
cially assigned to the Supreme Court; for there is nothing in the Con- 
stitution which excludes such inferior courts from the exercise of such 
original jurisdiction. Original jurisdiction, so far as the Constitution 
gives a rule, is coextensive with the judicial power; and except so far  
as the Constitution has made any distribution of it among the courts of 
the United States, i t  remains to be exercised in an original or appellate 

form, or both, as Congress may in their wisdom deem fit. Now, 
(543) the Constitution has made no distribution except of the original 

' and appellate jurisdiction of the Supreme Court. I t  has nowhere 
insinuated that the inferior tribunals shall have no original jurisdiction. 
I t  is nowhere affirmed that they shall have appellate jurisdiction. 
Both are left unrestricted and underfined. Of course. as the judicial 
power is to be vested in the supreme and inferior courts of the Union, 
both are under the entire control and regulation of Congress." Story 
Const. L., sec. 1698, citing Martilz v. Hunter, Oshorlze v. Banks, and 
Cohen v. Virginia. 

And again he says: "There is no doubt that Congress may create a 
succession of inferior tribunals, in each of which it may vest appellate 
as well as original jurisdiction, section 1701. T h e  Federalist, No. 82, 
is put as a note to that section as follows: 

"The Federalist, No. 82, has spoken of the right of Congress to vest 
appellate jurisdiction in the inferior courts of the United States from 
State courts (for i t  had before expressly affirmed that of the Supreme 
Court in such cases) in the following terms: 'But could an appeal be 
made to lie from the State courts to the subordinate Federal jurisdic- 
tions? This is another of the questions which have been raised, and of 
greater difficulty than the former. The following considerations counte- 
nance the affimative.' And then, after enumerating the considerations, 
proceeds: . . . 'Whether their authority shall be original or appellate, 
or both, is not declared. All this seems to be left to the discretion of the 
Legislature.' And this being the case, I see no impediment to the estab- 
lishment of an appeal from the State courts to the subordinate National 
tribunals; and many advantages attending the power of doing it may be 
imagined. I t  would diminish the motives to the multiplication of Fed- 
eral courts, and would admit of arrangements calculated to contract the 
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appellate jurisdiction of the Supreme Court. The State tribunals may 
then be left with a more entire charge of Federal causes, and appeals in 
most cases, in which they may be deemed proper, instead of being 
carried to the Supreme Court, may be made to lie from the State (544) 
courts to district courts of the Union." 

I n  Cohen v. Virginia, Chief Justice Marshall says: "There can be no 
doubt that Congress may create a succession of inferior courts in each 
of which i t  may vest appellate as well as original jurisdiction." 

Again he says: "If, then, the right of removal be included in the 
appellate jurisdiction, it is only because it is one mode of exercising that 
power; and as Congress is not limited by the Constitution to any par- 
ticular mode or time of exercising it, it may authorize a removal either 
before or after judgment. The time, the process, and the manner, must 
be subject to its absolute legislative control. . . . And if the right of 
removal from State courts before judgment, because i t  is included 
in the appellate power, it must for the sa& reason exist after judgment. 
And if the appellate power by the Constitution does not include cases 
pending in State courts, the right of removal, which is but a mode of ex- 
ercising the power, cannot be applied to them. Precisely the same ob- 
jections, therefore, exist as to the right of removal before judgment as 
after, and both must stand or fall together." 

And again he says: "The remedy, too, of the removal of suits would 
be utterly inadequate to the purposes of the Constitution if it acted only 
on the parties, and not on the State courts. I n  respect to criminal prose- 
cutions, the difficulty seems admitted to be insurmountable ; and in many 
civil suits there would in many cases be rights without corresponding 
remedies. I f  State courts should deny the constitutionality of the 
authority to remove suits from their cognizance, in what manner could 
they be compelled to relinquish the jurisdiction? I n  respect to 
criminal cases there would at once be an end of all control, and (545) 
the State decisions would be paramount to the Constitution." 

The expression abo.ve, that "in respect to criminal prosecutions i t  
seems to be admitted to be insurmount~ble." has had a strange construc- 

u 

tion in the argument in this case. I t  is construed to mean that there is - 
an insurmountable difficulty agaiwt their removal. Whereas it means 
precisely the contrary. I t  means that if they cannot be removed, the 
difficulties would be insurmountable, because it would make the State 
courts superior to the Constitution of the United States. And Chief  
Justice Marshall says: "The public mischiefs which would attend such 
a state of things would be truly deplorable." 

We will refer now to a late case in the Supreme Court of the United 
States, T h e  Mayor v. Cooper, 6 Wallace, 247. I t  was a civil suit, com- 
menced in the State court, for trespass on property. The defendants' 
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defense was that they were acting under orders of the President of the 
United States, and under the acts of Congress of 1865, '66-same as in  
this case. They filed their petition in  the Federal Circuit Court for the 
removal of the case from the State to the Federal court. The State 
court sent the case to the Federal court, and the Federal court dismissed 
the case and sent it back to the State court for trial, holding that the 
acts of Congress were void; and from that ruling the case went up to 
the Supreme Court of the United States. We call attention to the fact 
that here was a case which went from a subordinate State court to a 
subordinate Federal court, and thence to the Supreme Court of the 
United States, without having gone to the State Supreme Court at  all. 

The opinion of the United States Supreme Court in  that case, speak- 
ing of the jurisdiction of the courts, says: "Jurisdiction, original or 
appellate, alike comprehensive in  either case, may be given. The con- 
stitutional boundary line of both is the same. Every variety and form 

of appellate jurisdiction within the sphere of the power, extend- 
(546) ing as well to the courts of the States as to those of the Nation, 

is permitted. There is no distinction in this respect between civil 
and criminal cases. Both are within its scope. . . . I t  is the right 
and the duty of the National Government to have its Constitution and 
laws interpreted and applied by its own judicial tribunals. . . . This 
is essential to the peace of the Nation and to the vigor and efficiency of 
the Government. A different principle would lead to the most mis- 
chievous consequences. The courts of the several States might determine 
the same question in different ways. There would be no unifolmity of 
decision. For  every act of an officer, civil or military, of the United 
States, including alike the highest and the lowest, done under his author- 
ity, he would be liable to harassing litigation in  the State courts. How- 
ever regular his conduct, neither the laws nor the Constitution of the 
United States could avail him, if the views of those tribunals and of the 
juries which sit in them should be adverse. The authority which he had 
served and obeyed would be impotent to protect him. Such a govern- 
ment would be one of pitiable weakness and would wholly fail to meet 
the ends which the framers of the Constitution had in view. They de- 
signed to make a government, not only independent and self-sustained, 
but supreme in every function within the scope of its authority. The 
judgments of this Court have uniformly held that i t  is so. . . . We 
entertain no doubt of the constitutionality of the jurisdiction given by 
the acts under which this case has arisen." 

These authorities are too plain to be misunderstood, and of too high 
authority to be disregarded. 

But we repeat, and desire it to be distinctly understood, that neither 
these authorities nor anything that we have said go to the extent of say- 
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ing that the United States courts have any power to t ry  offenses "against 
the peace and dignity of the State," nor to control the State Eourts 
therein. But where a United States officer is charged with a duty (547) 
and does acts under color of his duty which, but for his office, 
would be a crime against the State, then and in that case the United 
States courts have jurisdiction, and under the act of Congress can re- 
move the case from the State courts into the Federal courts. This power 
is indispensable to the United States, and is in  no way derogatory to the 
State. 

How the Federal courts dispose of the case, and of the officer, is 
for them to determine. All that the State has to do is  to send the case, 
when demanded, to the Federal court. As has been already said, the de- 
fendant is an officer of the United States; the taxpayers whom he has 
offended are citizens of the United States; the United States is able and 
we are to suppose willing to protect its citizens from the oppression of 
its officer, if he has oppressed them; and to protect its officer, if they 
have resisted him. Just as North Carolina is bound to protect its citi- 
zens in "life, liberty, and property," so the United States is bound to 
protect its citizens in 'life, liberty, and property." When the United 
States is dealing with its citizens-collecting its taxes, for instance-the 
State must stand off;  and when the State is dealing with its citizens the 
United States must stand off. 

Nor is i t  to be understood from anything that we have said that when 
a man commits a crime against the laws of the State in his individual  
capacity,  whether the crime is small or great, that he can defend him- 
self by the fact that he is a United States officer. Not a t  all. He  is 
just as guilty, and may be convicted-hung i t  may be-just as if he 
was not an officer. I t  is only where the act complained of is an official 
act, or done by virtue or under color of his office, that he i s  entitled to 
have his case passed upon by the power which appointed him. To his 
own master he must stand or fall; for illustration : I f  the defend- 
ant arrested a man, that is a crime against the State for which the (548) 
State court may try him; but if he says, "True, I arrested him; 
but I as a United States officer arrested him as a delinquent taxpayer," 
then that which secmed at first to be a crime against the State seems 
now to be official duty to the United States; and whether i t  is or not, 
the United States has the right to determine. 

I t  would seem that the proper way to have disposed of this case was 
that which was pursued in the case already cited-The M a y o r  v. Cooper. 
I n  that case, as in this, the State court sent the case to the subordinate 
Federal court, and the plaintiff followed the case into the Federal court 
and moved to dismiss i t  ar;ld send i t  back to the State court for trial, 
which the Feedral court did, and then the defendant appealed to the 
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Supreme Court of the United States by writ of error. So here, when 
Judge Cox ordered the case to be sent to the Federal court, the State 
ought to have followed the case to the Circuit Federal Court and moved 
to dismiss it upon the ground that the act complained of was done by 
the defendant, not as an oficer, but as a man, and then the Federal court 
could have determined that matter; and if it had been satisfied that the 
defendant was not acting as an officer, or, if he was. that he was mis- 
behaving, then the case could have been returned to the State court for 
trial; but if satisfied that the defendant was only doing his duty as an 
ofher, then he could have been discharged, and from the judgment of 
the Circuit Court either party could have carried it to the Supreme 
Court of the United States. 

But to this it is objected that the Circuit Federal Court has no power 
to do anything with it, if it were sent to it, and, therefore, why send i t ?  
That is a mistake. If that were so, what would have been the action of 
the Supreme Court of the United States in the case last cited-The 
Mayor v. Cooper? I t  would have sustained the action of the court below 
in dismissing the case for want of jurisdiction; but instead of that, i t  

reversed the action of the court below, and said, "An order will 
(549) issue that the cause be reinstated, and that the court below proceed 

in it according to law." 
Why "reinstate" i t  if it ought not to have been there? Why "proceed 

in it according to law" if it could not proceed at all? 
The question as to how the Circuit Federal Court will proceed, or what 

i t  should do, is not before us. If there is any defect of the machinery, 
Congress can supply it. Nor is there any difference between criminal 
and civil cases so far as the power of removal is concerned, as we have 
already shown. The points intended to be decided are: (1) That the 
act of Congress under which the removal was ordered is constitutional; 
and (2) that the ruling of Judge Cox was proper. 

RODMAN, J., dissenting: I am unable to concur in the opinion of my 
associates, and it is respectful to them to state my reasons. 

The question has been learnedly and ably discussed at the bar here 
and elsewhere, and probably every'argument has been exhausted which 
can properly bear upon it. 

We have been informed, also, that it is the intention of the parties, 
whatever our decision may be, to obtain the decision of the Court having 
final jurisdiction of all questions arising out of the Constitution of the 
United States. We hope that course will be taken. The importance of 
the question requires it. All the reasons that exist on either side will be 
presented to that Court, and whatever its'decision may be, i t  will be 

390 
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acquiesced in and cheerfully followed by this Court, and I have no doubt 
by every department of the Government, as well as by the people of 
North Carolina. 

Por these reasons, I shall be as brief as possible, stating merely the 
principles upon which I think the case ought to be decided, without use- 
lessly consuming space by attempting to support them by a full 
exposition of the argument or by a citation of authorities. For (550) 
those, I refer to the discussions I have alluded to. 

No doubt the act of Congress of 1866 intended to embrace criminal 
prosecutions for offeases against the State such as that for which the 
present defendant is indicted. If the act is constitutional, they must be 
removed to the Circuit Court, whatever may be done with them there. 
That Congress has not provided for the trial of such cases after their 
removal is not an argument that it did not intend a removal, which can 
weigh against the plain language of the act. I t  would prove that the 
act was defective. But this would not justify a State court in refusing 
to obey it. 

The only question is, Had Congress the constitutional power to pass 
the act? I think it had not. 

I t  is conceded, I think, and I will assume it, that the Circuit Courts 
of the United States have no original jurisdiction of an indictment for a 
crime which is such merely by the common law and has never been made 
a crime by any act of Congress. The indictment in this case, which is 
for an assault and battery by one citizen of North Carolina upon another 
citizen of the State within a county of the State, could not have been 
found in the Circuit Court. 

A jurisdiction acquired by the removal of an action from a State court, 
I think, is original jurisdiction, according to the legal as well as the 
ordinary meaning of the term. 

Before there can be an appeal, some decision of fact or law, or of both, 
must have been made which it is the object of the appeal to reverse. 
I n  the present case there has been no decision (except an interlocutory 
one), and there can he no appeal, except in some new and forced sense 
of the word. 

I t  is an established rule that technical terms must be interpreted in 
the sense which they bear by the usage of the profession. If we abandon' 
this rule, then we may give them any meaning that we please, and 
for any reason, or by caprice. (551) 

When Judge Marshall classed the jurisdiction acquired by re- 
moval as appellate, he did so merely a r g u d o .  The classification formed 
no part of the decision, and its accuracy in this respect was not neces- 
sary to support it. Whatever so great a judge says, even if i t  be without 
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much consideration, deserves respect; but i t  is not authority, in  the 
proper sense of that term, to which the courts must submit their reason. 

The United States and the several States may be regarded as in some 
respects foreign to and independent of each other. Each has its sphere 
of action in which it is severeign. The Constitution, in  giving powers 
t.o the Federal courts, gave, or authorized Congress to give to them, all 
such jurisdiction as was necessary to preserve the independence and 
sovereignty of the United States in all cases within the sphere of its 
duties. but i t  left to the State courts iurisdiction to administer the 
domestic laws of the State among its own citizens. Of a crime against 
the United States the Federal courts alone have jurisdiction. Of a crime 
against the State the courts of the State alone have original jurisdiction; 
and if in the course of the trial some Federal element appears, the case 
may be decided on appeal by the Supreme Court of the United States, 
in  order that the sovereignty of the United States may be guarded and 
an  uniform construction given to its laws. I t  would break in upon this 
harmonious arrangement of powers, whereby no clashing can ever occur, 
if i t  were held that the State courts could not try breaches of the peace 
within the borders of the State between its own citizens whenever the 
party accused was an officer in the revenue service of the United States 
and claimed that the act had been done in  the discharge of his official 
duty. I f  such be the law, the States have lost the last remnant of sov- 
ereignty. They cannot preserve order within their territories. A class 
is created that defies their laws, is independent of their jurisdiction, and 

relies for immunity upon a government which has no duty and no 
(552) interest to preserve the peace of the State, and, in my opinion, no 

power under the Constitution to do so through the original juris- 
diction of its courts, or except in  cases of which this is confessedly 
not one. 

The Circuit Courts can have no jurisdiction in  a case which they can- 
not determine. They cannot try the accused in  this case, because he is 

. not charged with any offense against the Government whose laws only 
they administer. They cannot punish if they should convict him, be- 
cause Congress has prescribed no ~unishment,  and the court can inflict 
none at  common law. Nor can any act of Congress remedy these defects 

.' of power. I f  Congress could, and should, make every crime at common 
law a crime against the United States, still they would remain crimes 
against the State, which the State courts could try and punish. The 
States must have jurisdiction to try offenses against their laws, or they 
cease to be States. I t  is a power necessarily inherent in  a State. It 
alone makes a State. 

It is said that the Federal courts must have the sole power of trying 
its revenue officers for assault and other offenses committed by them by 
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color of their office, and of determining their criminality, as otherwise i t  
could not collect its internal revenue. The jurisdiction of the Federal 
courts in  such cases is thus argued to be a necessary and proper incident 
to.the power to collect taxes. I f  i t  were true that the United States could 
not collect internal taxes without this jurisdicion in  the Federal courts, 
it would follow that Congress could constitutionally give it, for the power 
of Congress to lay and collect taxes is undoubted. These apprehensions 
spring from an excessive sensibility. I believe they are groundless. I 
think that the United States, with its unlimited irregular army of reve- 
nue collectors, detectives, and marshals, with all their assistants. and 
deputies, backed in  case of need by the regular army, can collect 
its taxes, and still leave to the State courts the jurisdiction to try (553) 
one of these officers for a crime against the State committed 
within the borders of the State, and which is a crime against no other 
sovereignty but that of the State. The State of North Carolina collects 
its revenues, which .are all from direct taxation, by ninety-four sheriffs, 
without violence, without oppression, and without complaint. 

I f  the officer acted in  what he did within the scope of his duty, i t  
would bk a defense in  the State court; and if i t  be possible that juries 
might from prejudice sometimes fail to give due weight to the evidence 
in  his behalf, the judges of the State, whom we must assume to be equal 
in integrity and impartiality to the Federal judges, may certainly be 
trusted to set aside all convictions against the weight of evidence. I f  we 
may suppose it possible that any judge should so fail in  his duty from 
prejudice or partiality, this Court would probably have the power, and 
certainly the inclination, to give relief. 11 Bush. (Ky.), 495. I f  the 
highest State Court, when the case is brought before it, shall err  in any 
matter of law, i t  is admitted that the error could be corrected on appeal 
to the Supreme Court of the United States. 

On the other hand, if the power of withdrawing an  indictment against 
a revenue officer from the State courts shall be sustained, immunity will 
practically be secured for all these officers for all offenses. Conceding, 
as I do, that the judges and officers of the Circuit Court may be expected 
to discharge their duties with fidelity, yet when an offense committed in  
a distant part of the State is removed for trial to Raleigh or Greensboro, 
i n  the great m a j ~ r i t ~ y  of cases the prosecutor and the witnesses will be 
unable to attend, and a verdict of acquittal will be the necessary result. 
The injured persons would brood over their supposed or real injuries, 
and a spirit of dissatisfaction with the Government would grow up by 
no means conductive to the public good. The insurrection of Watt 
Tyler was caused by the crime of an internal revenue officer com- (554) 
mitted under color of his office. To deprive the State courts of 
the power of punishing such offenses would result i n  breeding a band of 
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marauders under color of law, forming a class with peculiar and odious 
privileges, whose existence would be as incomparable with the honor and 
welfare of the United States as with the dignity of the States and their 
power to preserve peace and order within their limits. These considera- 
tions fa r  outweight any increased facilities in  the collection of taxes 
which might. be gained by depriving the States of this jurisdiction. 

Fortunately, this question is of an interest and importance not con- 
fined to any section. Taxes are collected in  all the States, and i t  may be 
supposed that the manners and methods of proceeding of the inferior 
officers of internal revenue are of the same polite and agreeable charac- 
ter all over the world. The same questions must arise, sooner or later, i n  
every State, and every State has the same interest in  the dcision of this 
case that North Carolina has. I n  my opinion, the order of the Superior 
Court for the removal of this action to the Circuit Court of the United 
States should be reversed and the Superior Court directed to try the 
prisoner. 

PER CURIAM. Affirmed. 

Cited: 8. v.  Denver, post, 555; X .  v .  Sullivan, 110 N. C., 518; Baird 
v. R. R., 113 N. C., 609; Harkins v. Cathey, 119 N. C., 664. 

(555) 
STATE v. WILLIAM H. DEAVER ET AL. 

Where the court below, upon motion of a defendant (a United States officer), 
in an indictment for conspiracy, ordered the removal of the cause to a 
Federal court in pursuance of section 643 of the Revised Statutes of the 
United States: Held, not to be error. 

MOTION for the removal of a cause upon petition of defendants, made 
in pursurance of the United States Revised Statutes, sec. 643, heard at  
Spring Term, 1817, of RUTHERFORD, before Cloud, J. 

The defendant Deaver, a United States deputy collector, and the de- 
fendant J. W. Green, a United States commissioner, were indicted at  
Fall  Term, 1816, of said court, for a conspiracy to extort money from 
one Henry Summit, who was arrested at  the instance of the defendants 
and carried before said commissioner to answer an alleged charge of 
defrauding the revenue of the United States, in having in  his possession 
manufactured tobacco without the same being stamped as required by 
law. When the case was called, the defendants moved the court to order 
its clerk to send to the United States Circuit Court for the Western Dis- 
trict of North Carolina a transcript of the record, in  obedience to a writ 
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of certiorari issued therefrom. This motion was resisted on the ground 
that the act of Congress authorizing the removal of a cause of this char- 
acter was unconstitutional. His Honor being of a contrary opinion, 
allowed the motion, and Montgomery, solicitor for the State appealed. 

Same counsel as in S. v. Hoskins, ante, 530. 

READE, J. The principles involved in this case are the same (556) 
as those in 8. v. Hoskins, ante, 530, and the decision is the same, 
and the opinion in that case will be certified as the opinion in this 

PER CURIAM. Affirmed. 
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ABANDONMENT OF' CLAIM. See Action to Recover Land, 6; Husband and 
Wife, 4, 5. 

ACCOUNT. See Guardian and Ward, 1, 2, 3; Mortgage Sale, 1, 4; Practice, 
27; Will, 8. 

ACTION. See Arrest and Bail, 7, 8; Contract, 16; Deed, 3;  Judge of Pro- 
bate, 3; Jurisdiction, 2; Parties, 1, 2, 3, 4; Partnership, 6;  Practice, 29. 

ACTION FOR MONEY PAID TO ANOTHER'S USE. See Contract 8. 

ACTION T O  R'ECOVER LAND. 
1. Where, pending an action of ejectment brought by husband and wife 

to  recover possession of land to which they were entitled in  right 
of the wife, the husband dies: Held, that  the action survives to 
the wife, and upon her death, to her heirs and devisees. King a. 
Li t t le ,  138. 

2. I n  such cases the right to the rent current and in arrears, and also to 
damages for waste, survives to the wife. Ibid. 

3. Upon the death of the wife her executor i s  entitled to  recover the 
rents which accrued between the date of the demise and her death. 
Those which accrued after her death belong to her heirs and devisees. 
Ibid.  

4. Such action is  not barred by the statute of limitations. Ibik.  

5. Where in an action for the recovery of land the plaintiff showed title 
under proper proceedings in partition and the defendant admitted 
possession: Held, that plaintiff was entitled to  recover. Wrigh t  v. 
McCormick, 158. 

6. To constitute a n  abandonment or renunciation of a claim to property, 
there must be acts and conduct, positive, unequivocal, and inconsist- 
ent  with a claim of title. Therefore, where the land of plaintiff was 
sold a t  execution sale during his absence in the army and purchased 
by his mother, who represented that she was bidding for him, and 
afterwards plaintiff declined an offer from her that  he should repay . 
the purchase money and take a conveyance of the land, alleging that 
i t  was his; and afterwards she sold the land, the grantee having 
notice of plaintiff's claim: Held, in an action for the land, that 
plaintiff's refusal to pay the purchase money and take the title did 
not operate a s  a renunciation of his claim, and that he was entitled 
to  recover. Banks v. Banks. 186. 

7. In  a n  action for the recovery of land i t  appeared from the testimony 
of defendant that  the deed to the plaintiff, absolute on i t s  face, was 
executed by defendant on the eve of his going into bankruptcy, to 
secure plaintiff's fee as  attorney, and that plaintiff agreed to recon- 
vey to him upon payment thereof: Held, that  the court below erred 
(there being no express issue submitted to  the jury involving the 
fraud) in  adjudging that upon payment of the amount due from de- 
fendant, that  plaintiff reconvey to him. York v. Merrit t ,  213. 

See Will, 10. 
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ADVERSE POSSESSION. 
1. Where one having a life estate in land executes a deed in fee for the 

same, the adverse possession of the grantee under such deed begins 
from the death of the life tenant. Henley v. Wilson, 216. 

2. A plaintiff claiming title under a n  adverse possession for seven years 
under color of title cannot recover in a n  action for damages for 
trespass on the land, where the complaint fails t o  set out precise 
dates. Ibid. 

See Deed; Homestead, 2; Tenants in  Common. 

AFFIDAVIT. See Attachment. 

AGENT AND PRINCIPAL. See Damages, 5; Evidence, 13; Surety and 
Principal, 1. 

AGREEMENT OF PARTIES. See Practice, 33. 

AMENDMENT. See Practice, 9, 53. 

ANSWER. See Pleading, 1, 5, 6; Practice, 21; Special Proceedings, 3. 

APPEAL. 
I n  criminal cases a defendant cannot appeal without security, unless he 

makes a n  affidavit that he i s  advised by counsel that  he has reason- 
able cause for appeal and that his appeal is in good faith. The Su- 
perior Court has  no right to allow such appeal merely for delay. 
fl. v. Morgan, 510. 

SeeLandlord and Tenant, 4;  Practice, 3, 9, 10, 11, 23. 

APPLICATION OF TENANT'S CROP. See Landlord and Tenant, 1, 2. 

ARREST AND BAIL. 
1. Bail in a civil action, is  not exonerated by the fact that  the  principal 

is  imprisoned for a crime, when the term of imprisonment has ex- 
pired before judgment against the bail. Adrian v. flcanlin, 317. 

2. Where the imprisonment of a defendant under C. C. P., sec. 161, ex- 
pired before judgment was obtained, either against the principal in 
the original action or against the bail upon his undertaking: Held, 
that  such imprisonment does not exonerate the bail. fledberry v. 
Carver, 319. 

3. The term "State Prison," a s  used in the statute, applies to either the 
penitentiary or the county jail. Ibid. 

4. I n  an action for arrest and bail, the plaintiff alleged, in  substance, 
that  the defendant has sold him a certain patent right, representing 
tEe same to be genuine and no infringement upon any prior patent, 
which representations were false and intended to deceive plaintiff; 
that he had been damaged the amount of the purchase money paid 
to defendant; and that  defendant was a nonresident. Held, that the 
order of arrest was properly issued. Bahnsen v. Chesbro, 325. 

5. The provisions of the Code of Civil Procedure (sec. 149, 2 ) ,  authoriz- 
ing the arrest of the defendant "in an action on a promise to  marry," 
violate the Constitution (Art. I ,  sec. 16), and a re  void. Moore v. 
Mullen, 327. 
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ARREST AND BAIGContinued.  
6. The breach of promise to marry i s  not "a case of fraud." Ibjd. 

7. Malice alone will not support a n  action for the abuse of legal process 
of arrest. There must also be a want of probable cause in suing it  
out. Tucker v. Davis, 330. 

8. Where, in  a n  action for damages against a defendant for suing out 
a n  order of arrest maliciously the court charged the jury that they 
might award vindictive damages: Held, to be error. Ibid. 

9. An order of arrest granted by a court having jurisdiction is not void. 
I t  may be erroneous if issued upon a n  insufficient affidavit. Ibid. 

ARREST OF JUDGMENT. See Practice, 53. 

ASSIGNEE'S SALE. See Purchaser, 2. 

ASSIGNOR AND ASSIGNEE. See Practice, 34. 

ASSESSMENT OF TAXES. See Taxation, 2. 

ASSAULT AND BATTERY. See Judge's Charge, 6; Witness, 5, 6. 

ATTACHMENT. 
An affidavit upon which a warrant of attachment is based must be i n  

writing, and must show that  the defendant is  "a nonresident and has 
property in this State." Windley v. Broadway, 333. 

See Evidence, 12. 

ATTORNEY AND CLIENT. 
Where one employs counsel to enter his defense to an action, and, coun- 

sel failing to do so, judgment, is  given against him, it  is excusable 
neglect, and the judgment should be vacated. But other negligence 
of counsel or his mismanagement of the case, or his  unfaithfulness, 
a re  matters to  be settled btween client and counsel, and no harm 
must be allowed to befall the other side on account thereof. Brad- 
ford v. Coit, 72. 

See Action to Recover Land, 7;  Practice, 20, 49, 51; Witness, 4. 

AUCTION SALE. See Sale of Land, 1, 2, 3, 4, 5, 6. 

BANK. See Parties, 2, 5. 

BANKRUPTCY. 
A discharge in bankruptcy bars the collection of a debt contracted for 

the purchase of land which has been allotted to the debtor as  a 
homestead in the proceedings in  bankruptcy. Hoskins v. Wall, 249. 

See Action to Recover Land, 7; Execution Sale, 6 ;  Pleading, 6; Practice, 
12, 13; Purchaser, 2. 

BILL OF LADING. See Common Carrier, 3, 4. 

BOND. 
1. The legal effect of the surrender of a bond to an obligor and the can- 

cellation thereof is  the same as  a release of the cause of action on 
the bond, and may be pleaded in bar of a n  action to recover the  
amount of the same. Such a surrender and cancellation is a "deed," 
and is valid without consideration. Pazton v. Wood, 11. 
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2. Where a debtor accepts from the personal representative of his cred- 
itor, by way of compromise, a release of his bond in settlement be- 
tween them, paying no consideration therefor, and there is no proof 
of imposition, undue influence, accident, or mistake: Held,  that  the 
court will not impute fraud to such debtor. Ibid. 

3. A married woman is  not bound upon a bond executed by her for the 
acquisition of property to make equality of partition of land between 
herself and her sisters. Hunt l ey  v. W h i t n e r ,  392. 

See Corporations, 1; Official Bond. 

BOND FOR TITLE. See Vendor and Vendee, 1 ;  Fixtures, 1. 

BOUNDARY. See Evidence, 8. 

BREACH OF AGREEMENT. See Partnership, 2. 

BREACH OF PROMISE TO MARRY. See Arrest and Bail, 5, 6. 

BRIEF OF COUNSEL, See Practice, 26. 

BUILDING AND LOAN ASSOCIATIONS. 
The law will not aid a plaintiff when plaintiff and defendant are  i n  pari 

delicto. Therefore, where the plaintiff, who was a member of a 
building association and had paid usurious interest upon money bor- 
rowed therefrom, sought to recover i t  back: Held,  that he was not 
entitled to relief. La tham v. B. and L. Assn., 145. 

BURGLARY. 
Where in  an indictrneht for burglary, charging the defendant with break- 

ing and entering the dwelling-house of A. and B., partners, i t  ap- 
peared in evidence that one furnished the capital and the other the 
house and labor in pursuance of a partnership agreement: Held, 
that  the ownership and occupation of the house were in  both the 
partners, and that  i t  was properly described a s  their dwelling-house. 
8. v. Davis, 490. 

CANCELLATION OF BOND. Eee Bond, 1. 

CANCELLATION OF DEED. See Deed, 2. 

C, C. P., SEC. 343. See Witness. 

CERTIORARI. See Practice, 23. 

(CITIES. See Towns and Cities. 

CLAIM AND DELIVERY. 
1. A sheriff is liable in  an action for claim and delivery for  property 

seized by him for taxes after the expiration of the time limited by 
law for their collection. Ray v. Horton, 334. 

2. An action for claim and delivery of personal property can be main- 
tainetl by the owner against an officer taking the same under an 
execution against a third person. Jones v. Ward, 337. 

3. An action for claim and delivery will lie against a n  officer for a wrong- 
ful seizure of property under execution. C f ~ u r c h i l l  v. Lee,  341. 



CLAIM AGAINST THE STATE. 

Upon the decision of this Court in favor of the plaintiff upon a claim 
preferred against the State, the proper course is  for the clerk to 
transmit the proceedings in the cause, together with the judrment 
of the Court, to the Governor, to  be communicated by him to the 
General Assembly. Clements v .  State,  142. 

CLERK OF THE SUPERIOR COURT. See Judge of Probate. 

COLLECTION OF TAXES. See Official Bond, 1, 3, 4, 5;  Taxes. 

COLOR OF TITLE. See Adverse Possession, 2. 

COMMENTS OF COUNSEL. See Practice, 20, 51, 52, 54; Witness, 4. 

COMMON CARRIER. 

1. A common carrier is bound by the common law to convey goods com- 
mitted to  him for that purpose within a reasonable time, and on 
failure is liable in  damages. Branch v. R. R., 347. 

2. A common carrier, especially one having a monopoly, who invites pub- 
lic custom, i s  bound to provide sufficient power and vehicles to  carry 
all goods which his invitation naturally brings to him. Ibrd. 

3. A stipulation in  a bill of lading given by a common carrier, that all 
claims for damages shall be made by the consignee a t  the delivery 
station before the article is taken away, is  reasonable. Therefore, 
in  an action against a railroad company for damages to certain cot- 
ton, when the plaintiff had not complied with such stipulation con- 
tained i n  his bill of lading: Held, that  he was not entitled to re- 
cover. Capehart v .  R. R., 355. 

4. Such a provision in a bill of lading will not protect a common carrier 
from liability far latent injuries. Ibid. 

COMPLAINT. See Adverse Possession, 2; Executors and Administrators, 4 ;  
Pleading, 2, 8; Practice, 21. . 

COMPUTATION 'OF TIME. See Corporations, 8. 

CONDITION. See Easements, 3. 

CONFLICT OF JURISDICTION. 

1. The act of Congress (U. S. Revised Statutes, sec. 643) authorizing the 
removal of civil suits and criminal prosecutions from a State court 
to a circuit court of the United States is constitutional. Therefore, 
where a defendant in an indictment for a n  assault and battery made 
affidavit that  he was a revenue officer of the United States, and 
that  the alleged offense was committed under color of his office: 
Held, that  the judge in the caurt below committed no error in order- 
ing further proceedings in said court t o  be stayed. #. v .  Hoskins,  
530. 

2. Where the court below, upon motion of a defendant (a United States 
officer in  an indictment for conspiracy, ordered the removal of the 
cause to  a Federal court in pursuance of section 643 of the Revised 
Statutes of the United States: Held, not to be error. #. v. Deaver, 
555. 
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CONSTRUCTION OF' CONTRACT. See Contract, 2, 3, 4 ;  Vendor and Ven- 
dee, 1. 

CONSTRUCTION OF DEED. See Mortgage, 4. 

CONSTRUCTION OF STATUES. See Arrest and Bail, 1, 2, 5 ;  Conflict of 
Jurisdiction, 1; Contract, 11; Corporation, 7, 8; Indictment, 5, 10, 12; 
Legislative Power, 2; Office and Officer, 3; Taxes, 1;  Towns and Cities, 1;  
Widow, 2. , 

CONTRACT. 
1. The requirement of the statute of frauds that a contract for the sale 

of land shall be in  writing, etc., applies only to "the party to be 
charged herewith." Therefore, where the plaintiff and defendant 
entered into a par01 contract whereby the plaintiff agreed that de- 
fendant might cut from his land a certain quantity of wood, for 
which the defendant wat; to  .execute to plaintiff a deed for a certain 
tract of land: Held, that the plaintiff could not recover in  an action 
of assumpsit for the value of the wopd taken by defendant, but was 
bound by the terms of the original contract, the defendant not seek- 
ing to avoid the same. Green v. R. R., 95. 

2. Where there is  a contract admitted and the parties thereto cannot 
agree upon its meaning, i t  is for the jury or the court to determine 
the same. Brunhild v. Freeman, 128. 

.3. The construction of a contract does not depend upon what either party 
thought, but upon what both agreed. Ibid. 

4. In  an action upon notes executed by defendant to plaintiff, which 
action defendant aeeks to defeat by proving another contract, the 
terms of which are  in  doubt, i t  is not error for the court to charge 
that if there was no agrecnl~rlt ( o u t ~ i d e  of or inconsistent with the 
notes), the plaintiff is  entitled to recover. Ibid. 

5 .  A provision in a policy of fire insurance by which in case of loss i t  is 
made optional with the insurer to repair, rebuild, or replace the 
property destroyed, by giving notice within a certain time, consti- 
tutes a contract exclusively between insurer and insured; neither a 
judement creditor nor a mortgagee can interpose to prevent its per- 
formance. Stamps v. Insurance Go., 209. 

6. Where the insurer has not given notice of an intention to repair, etc., 
within the time snecified, no one bnt the insured can take advantaee 
of i t  and require the payment of the insurance money instead. Ibid. 

7. Where both parties to  an acticn have united in  a transaction to de- 
fraud another, or others, or the public, or the due administration of 
justice, or which is  against public policy or contra bonos mores, the 
courts will not enforce it against either party. YorL v. Merritt, 213. 

8. The defeudant being indebted to a n  insurance company, of which plain- 
tiff was agent, drew an order on A. for the amount due, and went 
with plaintiff to A., who paid a part of the order; a t  defendant's 
request, the plaintiff thereupon advanced to the company the balance 
due, and the defendant left the order with him to collect the balance 
due thereon and pay himself. The plaintiff used due diligence and 
failed to collect it. Held, that  the plaintiff is  entitled t o  recover. 
Wait v. Williams, 270. 
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CONTRACT-Continued. 
9. To justify a court i n  setting aside a contract on the ground of mistake, 

i t  is  essential to show either a mistake of both parties o r  the mistake 
of one with the fraudulent concealment of the other. Wilson v. 
Land Co., 445. 

10. To the general rule, that an act done or contract made under mistake 
or ignorance of a material fact is  voidable in  equity, there are  cer- 
tain exceptions, viz.: (1) The material fact must be such a s  the 
complaining party could not by reasonable diligence obtain a knowl- 
edge of when he was put upon inquiry. (2) Where the means of 
knowledge are alike open to both parties, and where each is pre- 
sumed to exercise his own judgment in  regard to  extrinsic matters. 
(3) Where the facts are equally known to both parties, or where 
each has equal and adequate means of information, or the facts are  
doubtful from their own nature, if the party has acted in good faith. 
Ibid. 

11. Under the statute (Bat. Rev., ch. 64, sec. 2) n o  "memorandum or  
note" of a lease of land for more than three years can bind the 
party to be charged, even if signed by him. The lease or contract of 
lease must be signed by such party. Wade v. New Bern, 460. 

12. Where the plaintiff proposed to lease certain real estate upon certain 
terms to defendant for ten years, which proposition was received and 
adopted by i ts  board of councilmen and entered upon their minutes, 
and thereafter a lease executed by plaintiff was tendered to and 
accepted by said board, but was never actually signed on the  part 
of defendant: Held, that the defen!ant was not bound by the con- 
tract. Ibid. 

13. A contract of a municipal corporation (unless i t  be one required by 
law to be in writing, etc.) need not be under seal unless required by 
i ts  charter. Ibzd. 

14. The authorized body of such corporation can bind i t  by an ordinance 
if intended to operate as  a contract, or by a resolution; it  can by 
vote clothe its officers or agents with power to act for it, and a par01 
contract made by such persons (unless i t  be one required by law t o  
be in writing) is binding upon the corporation. Ibrd. 

15. An ordinance, resolution, or vote of a municipal corporation, accepting 
a lease or contract tendered, does not constitute a signing within the 
meaning of the statute. Ibid. 

16. AL action cannot be maintained for damages for the breach of a void 
contract. Ibid. 

See Damages, 1; Evidence, 5; Good-will, 2; Infancy; Personal Property 
Exemption, 1, 2, 3 ;  Statute of Limitations, 3; Vendor and Vendee, 1. 

CONVICTION. See Practice, 47. 

CORONER'S DEED. See Sheriff's Deed. 

CORPORATIONS. 
1. A railroad corporation has power to contract debts, and every corpora- 

tion possessing such power must also have power to acknowledge i ts  
indebtedness under its corporate seal, i. e., to make and issue i ts  
bonds. Comrs. v. R. R ,  289. 
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2. I n  the absence of special legislation, corporations are  affected by the 
usury law to the same extent a s  natural persons. Ibid. 

3. Where bonds were issued by the defendant corporation to certain of 
ifs creditors a t  a discount in  settlemefit of a previous indebtedness, 
which bonds bore interest a t  the rate of 8 per cent: Held, that un- 
der the act of 1866, ch. 24, the transaction was usurious. Ibid. 

4. The statute of the State of New York forbidding corporations to 
plead usury a s  a defense cannot govern a corporation of this State 
sued in this State, although the bonds in  question were delivered i n  
New York and made payable there. Ibid. 

5. Where such bonds express a , r a t e  of interest illegal in  this State, and 
also in  New York, and were issued in payment of a precedent debt 
and secured by a mortgage on the corporation property, they could 
legally bear no greater rate  of interest than that  allowed in this 
State. fbid. 

6. Neither a natural person nar'a corporation can legally sell i t s  bonds, 
bearing the highest legal rate of interest, a t  a discount for the pur- 
pose of borrowing money. Such a sale is  in effect a loan and is  
usurious. Ibid. 

7. Corporations, like all other persons, are  subject to the police power of 
the State. Therefore, the act of Assembly (Laws 1874-75, ch. 240, 
sec. 2 )  which prescribes a forfeiture of $25 per day for delay of local 
shipments beyond five days after the receipt of goods by a railroad 
company is constitutio~al.  Branch v. R. R., 347. 

8. I n  computing the time in such case the words "five days" include Sun- 
day and must be taken to mean five running days. Ibid.  

See Damages, 4, 5, 6; Towns and Cities, 1. 

COSTS. See Practice, 39, 46. 

COUNTERCLAIM. 
1. A counterclaim is a distinct and independent cause of action, and 

when properly stated a s  such, with a prayer for relief, the defendant 
becomes, in respect to the matters stated by him, an actor, and there 
a re  two simultaneous actions pending between the same parties 
wherein each i s  a t  the same time both a plaintiff and a defendant. 
Francis v. Edwards,  271. 

2. Where a counterclaim is duly pleaded neither party has the right to 
go out of court before a complete determination of all the matters 
in  controversy, without or against the consent of the other. There- 
fore where in such .case the court below permitted the plaintiff to 
take a nonsuit: Held, to  be error. Ibid.  

COUNTY COMMISSIONERS. See Taxation, 3. 

COURT OF ANOTHER STATE. See Evidence, 12. 

COURT OF EQUITY. See Guardian and Ward, 2. 

CREDITOR. Bee Contract, 5; Partnership, 1, 2, 5, 6; Practice, 35. 
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CREDITORS' BILL. See Practice, 17. 

CRIMINAL ACTION. See Indictment. 

CRIMINAL COURT OF WAKE. See Office and Officer, 3, 4. 

CROP. See Landlord and Tenant, 5. 

DAMAGES. 
1. The measure of damages for breach of an executory contract for the 

manufacture and delivery of goods is  the difference between the 
market value of the same a t  the time of the breach and the contract 
price. Clements v. State, 142. 

2. Under the provisions of the Constitution, Art. XI, see. 6, and Bat. Rev., 
ch. 89, secs. 9, 10,-the least that  is  required is  that persons confined 
in any public prison shall have a clean place, comfortable bedding, 
wholesome food and drink, and necessary attendance. Lewis v. 
Raleigh, 229. 

3. Where A. was arrested a t  night by a policeman for violation of an 
ordinance of the city of Raleigh and confined in the city guardhouse, 
in  which he died before morning, and in an action for damages insti- 
tuted by his  administrator against the city, the jury found that his 
death was "accelerated by the noxious air  of the guardhouse": 
Held, that  the plaintiff is entitled to recover. Ibid.  

4. An action for damages for deceit will lie against a corporation. Pee- 
bles v. Guano Go., 233. 

5. A; corporation is  liable for false and fraudulent representations made 
by i t s  agents. Ibid. 

6. Where i n  a n  action for damages against a corporation for deceit the 
jury found that the defendant's agent falsely represented to the 
plaintiff that a spurious article was the genuine Patapsco guano, the 
defendant corporation being the manufacturer of such guano: Held, 
that  such representation was necessarily fraudulent i n  law, and the 
plaintiff was entitled to  recover. Ibid. 

See Adverse Possession, 2 ;  Parties, 6, 7; Practice, 29, 46. 

DECEIT. See Damages, 4. 

DECLARATIONS. See Evidence, 13, 15. 

DEED. 
1. Where A. made a deed to his daughter, in  consideration of services 

rendered and to be rendered in attending upon him in his.old age, 
with intent to defraud his creditors, the  deed is  void, even although 
the daughter had no knowledge of such fraudulent intent. Cansler 
v. Gobb, 30. 

2. Where in a n  action brought for the cancellation of a deed on the 
ground of fraud, the plaintiff offered to read in evidence a case de. 
cided a t  a former term of this Court for the purpose of showing that  
the representations of the defendant which induced the olaintiff to  
execute the-deed were false, and the court below excluded it, to 
which the defendant excepted: Held, to be error. Mason v. Pel- 
letier, 52. 
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DEED-Continued. 

3. Where A. made a deed to B., conveying a life estate, but intending it  
to be a deed in fee simple: Held, that the plaintiff claiming under 
B. (after B.'s death) cannot maintain a n  action for a trespass on 
the land, a s  equitable owner in  possession, under C .  C. P., see. 55. 
HenZey v. Wilson, 216. 

4. In  such case the plaintiff has only a right in equity t o  have A. con- 
verted into a trustee and decreed to execute a deed in fee. Ibid. 

5. The case is not varied by the fact that, pending the action, A. executed 
a deed to plaintiff in  fee; such deed takes effect only from its deliv- 
ery, and A. has not the power, nor has a court of equity the power. 
to make such deed relate back t o  the time of the execution of the 
original deed to B. Tbid. 

6. One who executes a deed, despite a restraining order enjoining him 
from so doing, is estopped from invalidating the deed for that cause.. 
Wtlson v. Land Co., 445. 

See Adverse Possession, 1, 2;  Bond, 1;  Easements, 2; Evidence, 3, 8, 9, 
10; Homestead, 3, 4; Husband and Wife, 4; Mortgage, 4; Powers, 1 ;  
Purchase, 1, 4; Will, 10. 

DELIVERY OF DEED. See Deed, 5. 

DEMURRER. See Executors and Administrators, 4; Pleading, 1, 5, 7 ;  Spe- 
cial Proceeding, 1. 

DEPOSIT IN BANK. See Parties, 5. 

DESCRIPTION OF LAND. 

1. Par01 evidence is  admissible to explain a latent ambiguity in the de- 
scription of land contained in an agreement to convey the same. 
Therefore, where in  such agreement the land was described as  "100 
acres of land, commencing a t  the corner I sold B., and round near 
W.'s, including the head of the branch that runs near W.'s house": 
Held, that  par01 evidence was admissible to make the description 
certain. Rteadman v. Taylor, 134. 

2. In such case, where the bargainor received the purchase money and 
acquiesced for five years in the possession of the bargainee, he is  
estopped in equity from setting up any claim to the land. Ibid. 

See Practice, 31. 

DEVISEE. See Pleading, 3, 4 ;  Will, 1. 

DISCRETIONARY POWER. See Practice, 19. 

DISSENTING OPINIONS. See Long V .  Long, 304 (RODMAN, J . ) ;  8. v. HOS- 
kins, 530 (RODMAN, J.). 

DIVORCE. See Marriage and Divorce, 1, 2. 

EASEMENTS. 

1. Where the grant of a n  easement is  upon a condition precedent, i t  can- 
not be enjoyed by the grantee until the condition is  performed. 
Long v. Nwindell, 176. 
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EASEMENTS-Continued. 

2. I n  such case a deed from the original grantee conveys only a right to  
the easement upon performance of the prescribed condition precedent. 
Ibid. 

3. The word "if" is  an apt one to express a condition precedent t o  the 
creation of a n  easement. Ibid. 

EJECTMENT. See Action to Recover Land. 

ELECTION. See Infancy; Will, 2. 

ENTRY AND GRANT. 

1. An entry in  the name or for the benefit of a nonresident is void; and 
a grant issued pursuant to s u ~ h  entry to such nonresident is voidable 
a t  the suit of the State. Wilson v. Land Co., 445. 

2. A grant taken out upon an entry which has lapsed, by the efflux of 
time is valid. A grant taken out upon an entry made by a nonresi- 
dent by a person capable of taking and holding under the laws of 
the State is valid. Ibid. 

3. A plaintiff claiming under void entries of land cannot be aided by the 
defective title of defendants. Ibid. 

See Purchaser, 4. 

ERRONEOUS JUDGMENT. See Practice, 22, 23, 24, 25. 

ESTOPPEL. See Deed, 6;  Description of Land, 2 ;  Husband and Wife, 3, 4, 5. 

EVIDENCE. 

1. Medical works are  not admissible in  evidence "to show that  the symp- 
toms testified to by a witness were common in hysteria, which is  
one of tEe exciting causes of paralysis." Nor is such evidence ad- 
missible to corroborate the professional opinion of a physician. 
Huffman v. Click, 55. 

2 .  Where counsel proposed to read an extract from such work and adopt 
i t  as  a part of his argument, and the court refused: Held, not to be 
error. Ibid. 

3. Upon a n  issue to the frauduIency of a mortgage deed executed in 1873, 
i t  is  admissible to show that  in the previous year a fradulent instru- 
ment of like character was executed between the same parties. Such 
proof is not only some evidence, but very strong evidence, that  the 
mortgage deed of 1873 is  likewise fraudulent. Brink v. Black, 59. 

4. Where a signed memorandum of sale was not attached to the printed 
advertisement of a sale, nor otherwise referred to it, parol testimony 
is  not admissible for the purpose of connecting them. Mayer v. 
Adrian, 83. 

5. A memorandum of a contract of sale upon which the plaintiff relies in  
an action for specific performance must show not only who is  the 
person to be charged, but also who is  the bargainor. Ibid. 

6. If this i s  done by description, parol evidence is admissible to apply the 
description, i. e., to  show who is the person described. Ibid. 
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EVIDENCE-Continued. 

7. While par01 evidence is not admissible to vary or add to the terms of 
a written contract in behalf of a party seeking specific performance, 
it  is always admissible in behalf of a defendant resisting it .  Ibrd. 

8. Where A. made a deed to B. in 1867 (but dated i t  1848), in lieu of a 
deed made to B. in 1848, which had been burned: Held, in  an action 
against B. for trespass, that the testimony of A, as  to the dates and 
the boundaries set out in  the burnt deed was competent. Henley v. 
W~lson, 216. 

9. A deed made by a succeeding sheriff (or coroner) operates by virtue 
of the statute (Bat. Rev., ch. 35, see. 27) to pass the title to what 
was sold, but i t  is not evidence t o  show what that  was. I ts  recitals 
are  only hearsay. Edzoards v. Tipion, 222. 

10. The return of a sheriff upon a writ is  prima facie evidence of what i t  
states, and cannot be collaterally impeached. Therefore, where a 
judge in the court below refused to admit the return to  an execution 
made by a sheriff, for the purpose of contradicting the deed of a 
succeeding sheriff: IIeld, to  be error. Ibid. 

11. Par01 evidence is  admissible to  explain a latent ambiguity in the de- 
scription of land contained in a deed. Ibid. 

12. A jucipn?ent in  a proceeding by attachment in a court of another State 
is conclusive evidence that the debt sued on was due to the plaintiff 
in such action to the value of the property attached, but of nothing 
else. Peebles u. G%ar~o Co., 233. 

13. An agency must first be established aliunde the declarations of the 
alleged agent before his acts or declarations a re  admissible in  evi- 
dence. Francis v. Edu;ards, 271. 

14. The silence of a party is not a n  assent to statements made in his pres- 
ence, unless they are made under such circumstances a s  properly call 
for a response. Ibid. 

15. Where a declaration is  made fairly susceptible of two constructions, 
and nothing else appears to make one construction more probable 
than the other, i t  is not evidence of either alternative. Ibid. 

16. The plaintiff offered in evidence a paper-writing purporting to be a 
conveyance of the property in suit executed by one L. to plaintiff's 
intestate, dated 26 April, 1869. The defendant offered evidence tend- 
ing to prove that  L. was in  New York on 27 April, 1869, and asked 
a witness if he had received a letter from L. on 14 April, and of 
that  date, in  the following terms: "I am compelled to leave by first 
train," etc. The letter was not produced, and witness stated that he 
was satisfied he had it  a t  home and could find i t  upon a thorough 
search: Held, that upon the issue submitted t o  the jury as  to bona 
fides of the conveyance to plaintiff's intestate, the letter was incom- 
petent for irrelevancy. Churchill v. Lee, 341. 

17. Such testimony is inadmissible: (1)  Because i t  is the statement of a 
third person, not a party to the action, as  to his motive, where such 
m o t h e  was no part of the res gestrr; (2)  because L. himself was a 
competent witness to prove his whereabouts on 26 April, and the 
letter was mere hearsay. Ibid. 
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18. If the letter had been admissible, the original should have been pro- 
duced, if practicable. Ibid. 

19. To the general rule that  in trials for homicide evidence of the general 
character of the deceased as  a violent and dangerous man is inad- 
missible, there are  two exceptions: (1)  Such evidence is admissible 
where there is  evidence tending to show that  the killing may have 
been done from a principle of self-preservation. (2) Such evidence 
i s  admissible where the evidence is  wholly circumstantial and the 
character of the transaction is in doubt. S .  v. Turptn ,  473. 

20. If the killing is done under such circumstances a s  to  create a doubt as  
to the character of the offense committed, the general character of 
the deceased may be shown, i P  such character was  known  t o  the  de- 
fendant.  Ibid.  

21. On a trial for murder there was ev iden~e  of threats made by deceased 
against defendant and communicated to  defendant; there was also 
evidence that  the deceased had followed defendant to the house and 
that  a rock was used by deceased upon defendant's head during the 
fight; but i t  did not clearly appear by whom the rock was intro- 
duced into the fight, the evidence upon which point was circumstan- 
tial. The defendant offered evidence of threats made by deceased, 
but not communicated to  defendant, which was excluded. Held, 
that  the evidence of uncommunicated threats was admissible: (1) 
to  corroborate the evidence of communicated threats; (2) to show 
the state of feeling of the deceased towards the defendant, and the 
quo anzmo with which he had pursued defendant to the house; (3)  
a s  one of the circumstances tending to show who introduced the rock 
into the fight, the evidence upon that  point being wholly circum- 
stantial. Ibid. 

22. On the trial of a n  indictment for murder, the declarations of a third 
party which have no legal tendency to establish the innocence of the 
prisoner are  not admissible as  evidence in  his behalf. Therefore, 
evidence that  a third party "had malice towards the deceased, a 
motive to take his life and the opportunity to do so, and had threat- 
ened to do so," is not admissible. IT. v .  Davis,  483. 

23. In  such case, where the prisoner offered to prove that  "some time be- 
fore the deceased was killed" a third party went in the direction of 
the house of the deceased with a deadly weapon, threatening to kill 
him: Held, tliat the evidence was not admissible. Ibid. 

See Action to Recover Land, 6 ;  Deed, 2; Description of Land, 1; Execu- 
tion Sale, 5; Good-will; Guardian and Ward, 1 ;  Homicide, 1, 2, 3; Hus- 
band and Wife, 3 ;  Indictment, 4; Judge's Charge, 3, 4; Judgment, 2; 
Master and Servant, 3; New Trial, 1; Practice, 26; Referee, 1; Surety 
and Principal, 2; Witness, 1, 2, 3. 

EXCEPTIONS. See Practice, 26. 

EXCUSABLE NEGLECT. See Practice, 5 ,  22, 23, 24. 

EXECUTION. See Claim and Delivery, 2, 3; Evidence, 10. 
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EXECUTION SALE. 
1.  A sheriff's deed is not rendered void a t  law by the fraudulent combi- 

nation of the plaintiff and defendant in  the execution by which bid- 
ding was suppressed a t  the execution sale and the former enabled 
to purchase the land a t  a n  undervalue. Therefore, when in such 
case a purchaser of the land a t  a sale under a subsequent execution 
brought an action to have the first purchase declared void and to 
recover the possession of the land: Held, that he was not entitled 
to recover. Crews V .  Bank,  110. 

2 .  In such case the subsequent purchaser must seek relief in  the equitable 
jurisdiction of the court. Ibtd. 

3. I n  such case it  i s  suggested by thelcourt that  a proper settlement of 
the controversy would be for the land to be sold with a clear title so 
as  t o  bring a full price and the proceeds divided among the judg- 
ment creditors according to their legal priorities. Ibid. 

4. Under the law a s  it  was before the adoption of The Code, a purchaser 
under a junior judgment and levy acquired a good title a s  against a 
subsequent purchaser under a senior judgment and levy. Phillips v. 
Johnston, 227. 

5. In an action by the former against the latter for the recovery of the 
land, evidence that  the land had been sqld to a third person before 
the judgment under which plaintiff purchased was obtained is inad- 
missible. Ibid.  

6 .  The title of plaintiff is  not affected by the fact that  the judgment 
debtor went into bankruptcy before the sheriff's sale. Ibid.  

See Action to Recover Land, 6 ;  Partnership, 4, 5 ;  Personal Property Ex- 
emption, 1, 2, 3 ;  Practice, 1 2 ;  Purchaser, 1.  

EXECUTORS AND ADMINISTRATORS. 
1.  An estate upon which original letters of administration were issued 

prior to 1 duly, 1869, and administration (I. b. n. granted after that 
date, is  to  be dealt with and settled according to the law as  i t  existed 
prior to that  date. Brandon, v. Phelps, 44. 

2 .  In such case, where the heir a t  law conveyed to A. the land of the 
intestate more than two years after the original letters of adminis- 
tration were issued: Held, that  the purchaser obtained a good title 
whether or not he had notice of unpaid debts. Ibid. 

3. If a n  executor after sufficient time for settling the testator's estate 
voluntarily delivers possession of property to  a legatee, he must 
allege and prove special circumstances showing that  he was in no 
default, to enable him to recover back the property. Bumpass v. 
Chambers, 357. 

4. In such case where i t  appeared on the face of the complaint that the 
executor assented to the legacy: Held to be demurrable. Ibid. 

5. Integrity on the part pf a p e r a n a l  representative, shown by an open 
hand, full and accurate accounts, and frequent reports, constitutes 
the chief safeguard to a decedent's estate. Therefore, where an ex- 
ecutor who had remained in his office a s  such for twenty years and 
had made no statement of the account of the testator's estate: Held, 
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EXECUTORS AND ADMINISTRATOR'S-Continued. 
that  he was properly removed from his office by the judge of probate. 
Armstrong u. Stowe, 360. 

6. A purchase by an executor of a special legacy is  not in  fraud of the 
rights of the residuary legatees, and he can be held to no accounta- 
bility to  th'em for any profit he may make by such purchase. Hale 
v. Aaron, 371. 

See Action to Recover Land, 3; Bond, 2;  Damages, 3 ;  Joinder of Actions, 
1; Judgment, 2; Parties, 4, 5, 8, 9 ;  Pleading, 6; Practice, 17; Special 
Proceeding; Statute of Limitations, 1 ;  Widow, 1, 2;  Will, 6, 7, 8, 10; 
Witness, 2. 

FAILURE TO WORK ROAD. See Indictment, 1. 

FALSE ARREST. See Arrest and Bail, 7, 8, 9. 

FALSE REPRESENTATIONS. See Arrest and Bail, 7, 8, 9. 

FEDERAL COURT. See Conflict of Jurisdiction. 

FIXTURES. 
1. If a mortgagor who is  allowed to retain possession, or if a vendee un- 

der a bond for title is let into possession, makes improvements, and 
erects fixtures, he  is  not a t  liberty to remove the same on the ground 
that by his own default he is  not able to get the title. Moore v. Val- 
entine, 188. 

2. An exception is made in favor of a tenant for years who erects build- 
ings for a temporary purpose and for the encouragement of trade, 
manufacturing, etc., and he is permitted to remove what had ap- 
parently become a part of the land. Ibid. 

FORECLOSURE. See Mortgage, 2. 

FORFEITURE OF OFFICE. See Judge of Probate, 2;  Official Bond, 6. 

FRAUD. See Arrest and Bail, 4;  Bond, 2; Contract, 7; Damages, 4, 5, 6; 
Deed, 1, 2;  Evidence, 3; Execution Sale, 1 ;  Guardian and Ward, 1; Join- 
der of 'Actions, 2 ;  Marriage and Divorce, 1, 2 ;  Official Bond, 4, 5; Prac- 
tice, 34; Real Property, 1 ;  Statute of Limitations, 2. 

GENERAL CHARACTER. See Evidence, 19, 20. 

GENERAL EXPRESSIONS. See Mortgage, 4. 

GOOD-WILL. 
1. Where in a n  action for injunction the plaintiff a l l e ~ e d  that  he had 

purchased the business and good-will of the defendant, and that  de- 
fendant had agreed, as part of the consideration, not to engage in 
the same business for a specified time, but subsequentlv did so, and 
the defendant denied that his promise not to enpaye in the business 
conetituted a vart of the consideration, and plaintiff sustained his 
a l l ea t ion  by the affidavit of a witness: Held, that upon the pre- 
ponderance of  roof in plaintiff's favor, the iniunction was properly 
continued until the hearing. Baumgartcn v. Broadaway, 8. 

2. Such a contract is  not obnoxious to the rule forbidding contracts i n  
restraint of trade. Ibid. 
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GRAND JURY. See Indictment, 5. 

GRANT. See Easement, 1, 2. 

GUANO. See Damages, 4, 5, 6. 

GUARDIAN AND WARD. 

1. In  an action by a ward to impeach a decree made in a former action 
between the then guardian and a former guardian of such ward, it is  
not necessary to show actual fraud between the parties. If i t  is 
shown that there was not a bona fide adverse controversy, the ac- 
count of the first guardian should be reopened. Batts v. Winstead, 
238. 

2. The fact that  such decree was made under the formalities of a court 
of equity adds nothing to its binding force. Ibid. 

. 3. Where a guardian is discharged by  a n  accounting in pais, he must be 
prepared to have its justice investigated until he i s  protected by the 
acquiescence or delay of the parties interested. Ibid. 

HEARSAY. See Evidence, 9. 

HEIR AT LAW. See Pleading, 3, 4; Special Proceeding, 6. 

HOMESTEAD. 
1. A condition is  a quality annexed to land whereby an estate may be 

defeated. A 7~on~estead right is a quality annexed to land whereby 
a n  estate is exempted from sale under execution for debt. and cannot 
be defeated by failure of a sheriff to have the homestead laid off by 
metes and bounds. LittlejoAn v. Egerton, 379. 

2. In such case, where there is an actual adverse possession under a 
sheriff's deed, this Court, in order to give full effect to the constitu- 
tional provision, will remand the case, to the end that the Superior 
Court may have the hcmestead laid off. Ibid. 

3. A married woman has no interest or estate in the reversion which 
takes effect after a homestead estate. Therefore, the assent of the 
wife is not necessary to give validity to a deed of the husband con- 
veying such estate in  reversion. Jenkins v. Bobbitt, 385. 

4. Under Art. X, sec. 8, of the Constitution, the assent of the wife is  
necessary to a disposition of the homestead estate. Ibid. 

See Bankruptcy; Mortgage, 2 ;  Special Proceeding, 6. 

HOMICIDE. 
1. Homicide is  murder, unless attended with extenuating circumstances, 

which must appear to the satisfaction of the jury; and if the jury 
a re  left in  doubt on this point, i t  is still murder. 8. v. Bmith, 488. 

2. If A. assault B., giving him a severe blow or other great provocation, 
and B. strikes him with a deadly weapon and death ensues, i t  is  
naanslatlglztei: Ibid. 

3. If the provocation from A. is slight, and B. strikes, and it  appear from 
the weapon used or other circumstances that B. intended to kill A. 
or do him great bodily harm, and death ensues, i t  is  murder. Ibid. 
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4. On an indictment for murder, where it  appeared that the prisoner and 
deceased were angrily quarreling and the deceased began to pull off 
his coat, and prisoner, being in striking distance, started to draw his 
knife, when a bystander interfered and carried him out of the house, 
and prisoner rushed back into the house, asking where deceased was, 
who answered, "Here!" both swearing, and thereupon prisoner ran 
a t  him and fatally cut him: Held, to be murder. Ibicl. 

See Evidence, 19, 20, 21, 22, 23; Judge's Charge, 3. 

HUSBAND AND WIFE. 

1. The constitutional and statutory restriction upon the rights of mar- 
ried women in regard to the management of their separate estates 
does not operate to prevent them from receiving or reducing their 
property into possession without the written absent of the husband. 
Eirkman v. Bank, 394. 

2. Where an attorney collected money due a married woman as distribu- 
tee of a decedent's estate, and paid the same in a certificate of de- 
posit on a bank, and the bank subsequently paid her the amount 
thereof: Held, that the husband as administrator of his wife could 
not recover the amount of the certificate from the bank on the ground 
that his written assent to the transaction had not been obtained. 
Ibid. 

3. A husband is  not jure mariti the agent of h i s  wife competent to estop 
her by representations concerning her claims to land. Therefore, 
evidence of a statement made by a husband concerning the claim of 
his wife to certain land is incompetent, i t  not being proven that he 
spoke by her authority. Tou;les v. Fisher, 437. 

4. The par01 relinquishment of a claim to land by a married woman, 
even for a valuable consideration, is invalid by reason of her dis- 
ability, and she is  not thereby estopped from asserting her claim. 
Bemble, if she convey her interest by a deed without a privy exam- 
ination, if i s  color of title. Ibid. 

5. To estop a married woman from alleging a claim to land, there must 
be some positive act of fraud, or something done upon which a per- 
son dealing with her or in a matter affecting her rights might rea- 
sonably rely, and upon which he did rely and was thereby injured. 

See Action to Recover Land, 1, 2, 3 ;  Bond, 3 ;  Homestead, 3, 4;  Purchaser, 
3 ;  Witness, 5, 6. 

"IF." See Easements, 3. 

IMPEACHMENT. See Judge of Probate, 1. 

IMPEACRMENT O F  DECREE. See Guardian and Ward, 1, 2, 3 

INDICTMENT. 
1. A warrant before a justice of the peace against the defendant for 

failure to ~vork  a public road is fatally defective if i t  does not con- 
clude "against the form of the statute." S. v. Luther, 492. 

2. An overseer of the poor is  a public officer and liable to indictment a t  
common law for any neglect of his duties or abuse of his powers. 
8. v. Hawkins, 494. 
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3. Where such officer is indicted for cruel treatment to paupers, and the 
indictment neither sets out the names of such paupers nor states 
that  their names are  unknown: Held, that the indictment i s  defect- 
ive, and judgment thereon should be arrested. Ibid. 

4. Upon the trial of an indictment against a public officer for neglect or 
omission of duty, evidence of acts of positive misfeasahce is inad- 
missible. Ibid. 

5. Where a n  indictment was quashed upon the ground that  one of the 
grand jurors who found the bill was a party to a n  action pending 
and a t  issue in  the Superior Court: Held, not to be error. (Bat. 
Rev., ch. 17, see. 229g.) S. v. Liles, 496. 

6. Where the defendant is prosecuted under a city ordinance which pro- 
vides that any person "refusing or neglecting to pay license tax, etc., 
far the space of five days, etc., shall be subject to criminal prosecu- 

' tion," the indictment is  fatally defective i f  it fails to  allege that the 
defendant neglected or refused to pay the tax, etc., for the space of 
five days. 8. v. Strauss, 500. 

7. The law presumes every act in itself unlawful to have been criminally 
intended until the contrary appears. Therefore, where a public offi- 
cer is  indicted for failure to perform a duty required by law, the law 
raises a presumption that such failure is willful, and makes it  incum- 
bent upon him to rebut the presumption. 8. v. Heaton, 505. 

8. Upon an indictment under a private statute, i t  is sufficient if the same 
is set forth by chapter and date and its material provisions incor- 
porated in the indictment. Ibid. 

9. An indictment for administering poison (strychnia) with intent to 
kill which does not contain an averment that the defendant "well 
knew that the said strychnia was a deadly poison" is  fatally de- 
fective. 8. v. Yarborough, 524. 

10. Laws 1874-75, ch. 126, making it  indictable to sell liquor, etc., "within 
3 miles of the located line of the Asheville and Spartanburg Rail- 
road, during the construction of the said road," applies only to that . 
part of the road actually undergoing construction. Therefore, where 
a defendant was indicted under this act, and the jury found specially 
that  h e  sold liquor within 2 miles of the lomted line, but that  the 
road had never been in process of construction within 7 miles of the 
place of sale: Held, that he was not guilty. 8. v. Hampton, 526. 

11. A misdemeanor, punishable "by fine of not less than $10 nor more 
than $50, or by imprisonment of not less than ten days," is not 
within the jurisdiction of a justice of the peace. Ibid. 

12. Upon a n  indictment charging that the defendants did "unlawfully and 
willfully fell trees and place obstructions i n  the mill-race below the 
milI of F., the same being a natural passage for water, but not navi- 
gable for rafts, etc., whereby the natural flow of water through said 
race was retarded," etc.: Held, (1) that as  the obstructions were 
placed below the mill, the offense charged was not a violation of Bat. 
Rev., ch. 82, see. 110; (2) that  a s  the indictment does not contain an 
averment that  the obstructions were not put in  the race "for the 
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purpose of utilizing the water as  a motive power," it i s  fatally de- - 
fective under Bat. Rev., ch. 32, see. 154. S. v. Tow~linson, 528. 

13. An indictment should negative an exception contained in the same 
clause of the act creating the offense. Ibid. 

See Evidence, 19, 20, 21; Judge's Charge, 3, 6 ;  Legislative Power, 1, 2. 

INFANCY. 
Where a minor purchased land and after he came of age continued to 

live on i t  and paid a portion of the purchase money: Held, to be 
an election to confirm the contract of purchase. Dewey v. Burbank 
259. 

INJUNCTION. See Deed, 6; Good-wiii, 1; Mortgage Sale, 1, 4; Office and 
Officer, 1 ;  Practice, 1, 14, 37. 

1 INSURANCE. See Contract, 5 ,  6. 
t 
I INTEREST. See Corporatians, 3, 5, 6;  Will, 4. ~ IRREGULAR JUDGMENT. See Practice, 25. 

1 ISSUES. See Special Proceedings, 3, 4, 5. 

JOINDER OF ACTIONS. 

1. An action by legatees to follow a fund on account of alleged fraud 
which the personal representative (also a legatee) failed to collect, 
cannot be joined with an action brought by such personal repre- 
sentative to  collect the assets of the estate. Paxton v. Wood, 11. 

2.  The Code of Civil Procedure does not warrant the joinder of the 
principal in  an alleged breach of trust as  coplaintiff with the per- 
sons alleged to have been thereby injured, in a n  action against the 
parties alleged to have participated in  the fraud. Ibid. 

JOINDER' OF PARTIES. See Parties. 

JUDGE OF PROBATE. 
1. A judge of probate is  not subject to impeachment under Battle's Re- 

visal, ch. 58, sec. 16. People v. Heaton, 18. 

2. By the express terms of the statute (Bat. Rev., ch. 90, sem. 15,  1 6 )  a 
single failure on the part of a clerk of a Superior Court and probate 
judge to keep his office open on Monday from 9 a. m. to 4 p. m. for 
the transaction of probate business (unless such failure i s  caused 
by sickness) is a distinct and complete case of forfeiture of his 
office. Ibid. 

3. Under C. C. P., see. 366, an action against a judge of probate, to vacate 
his office is properly brought by the Attorney-General in the name of 
the people of the State. Ibid. 

See Jurisdiction, 1. 

JUDGE'S CHARGE. 

1. On the trial of an action, if either party desires fuller or more specific 
instructions than the court has given, i t  is  his duty to ask for them. 
Morgan v. Nmith, 37, 

415 
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JUDGE'S CHARGE-Continued. 
2. Where a party pays for an instruction to which he is  entitled, i t  

is error to refuse it. The court, however, is not required to adopt 
the words of the instruction prayed for; but it is  error to  change i t s  

. sense or to so qualify it  as  to weaken i ts  force. Brink v.  Black, 59. 

3. Where on the trial of an indictment for murder the court charged the 
jury "that if they believed the witnesses A., B., and C., or either of 
them, the fact of slaying was proved": Held, to be error. S. v .  Locke, 
481. 

4. I t  is the exclusive province of the jury to say whether the evidence 
proves a fact or not. Therefore, the court cannot weigh the evidence 
and declare the result as  a matter of law to the jury. Ibid. 

5 .  Where the court below instructed the jury "that in passing on the cred- 
ibility of a witness they shall consider that  i t  is a rule of law, a pre- 
sumption that men testify truly and not falsely: Held, to be error. 
S. v.  Jones, 520. 

6. The same act cannot be in self-defense and also a n  excess of force. 
Therefore, where on a triaJ. for assault and battery the court below 
instructed the jury that, "Suppose the witness did strike the defend- 
ant  and that defendant drew his pistol in self-defense, although he  
did not cock it  ar point a t  witness, i t  would amount to an excessive 
use of force," etc.: Held, to be error. Ibid. 

See Contract, 4 ;  New Trial, 1. 

JUDGMENT. 
1. A docketed judgment is a lien only upon so much of the real property 

of the defendant a s  is situated in the county where the same is dock- 
eted. (C. C. P., see. 254.) Ktng v. Portis, 25. 

2. I t  is not competent to impeach a regular judgment of a court collat- 
erally. Therefore, when in an action by distributees against an ad- 
ministrator to recover their share of the decedent's estate, the recprd 
of a judgment in favor of the administrator was put in evidence: 
Held, that evidence offered to show that a part of such judgment 
consisted of funds derived from the sale of property belonging to the 
remaindermen and not to the administrator was properly rejected. 
Bushee v. flz~rles, 62. 

See Attorney and Client; Evidence, 12; Execution Sale, 4, 5, 6;-Practice, 
5 ,  12, 24, 25, 30; Purchaser, 1. 

JURISDICTION. 
1. The statute (Bat. Rev., ch. 57) confers no power upon the courts of 

probate to provide for the payment of the debts of a lunatic cona 
tracted prior to the lunacy. Blake v. Respass, 193. 

2. The Superior Courts have jurisdiction to hear and determine an action 
instituted by a creditor of a lunstic for the recovery of a debt con- 
tracted prior to the lunacy. Ihid. 

3. In  such case, where the judge in the court below dismissed proceed- 
ings supplementary to execution: Held, to be error. Ibid.  

See Conflict of Jurisdiction; Indictment, 11; Mortgage, 3; Practice, 6, 36, 
37, 38, 40; Referee, 2. 
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JURY 
A juror is not disqualified for failure to pay his taxes for the preceding 

year, when the sheriff had been enjoined from collecting the same. 
S. v. Heaton, 505. 

See Judge's Charge, 4; Parties, 7; Practice, 49; Referee, 7. 

JUSTICE OF T H E  PEACE. See Landlord and Tenant, 3 

LANDLORD AND TENANT. 
1. Where the defendant is indebted on a note (which comes to plaintiff 

by assignment) for the rent of land, and cotton raised thereon by 
the defendant is taken by the plaintiff into his possession upon what- 
soever pretext, the law applies the same to the satisfaction of the 
rent note. Avera v. -McNeilT, 50, 

2. The fact that defendant told the plaintiff, "You moved i t  (the cotton) 
without my consent, and yau may do what you please with it," does 
not constitute a waiver of such application, so as  to enable plaintiff 
to apply the proceeds to  other indebtedness of the defendant. Ibid. 

3. In  a proceeding before a justice of the peace under the Landlord and 
Tenant Act (Bat. Rev., ch. 64, sec. 19), where the defendant denies 
the alleged tenancy, i t  is the duty of the justice to proceed and try 
th-e issue af tenancy. If i t  i s  determined in favor of the plaintiff, 
such judgment a s  he may be entitled to  must be given. If i t  is deter- 
mined in favor of the defendant, the action must be dismissed. Fos- 
ter u. Penrg, 160. 

4. In silch case, where there is an appeal to the Superior Court, the action 
n.ust be tried and such judgment rendered a s  should have been given 
in the justice's court. Ibid. 

5. A crop cultivated by a tenant and left standing in the field after the 
expiration of his term becomes the property of the landlord; and this 
is so. whether or not the tenant has assigned the crop. Ganders v. 
Ellzngton, 225. 

See Practice, 43, 44, 45, 46. 

LARCENY. 
In  a n  indictment for larceny, where the article stolen is described as  a 

"strain cloth" and is proven on the trial to be a "strainer cloth": 
Held, to be no variance between the allegation and the proof. G, v. 
Underwood, 502. 

LATENT AXBIGUITY. See Evidence, 11. 

LEASE. See Contract, 11, 12, 15; Towns and Cities, 1. 

LEGACY AND LTGATEE. Pee Executors and Administrators, 3, 6; Joinder 
of Actions, 1;  Widow, 1;  Will, 1, 3, 4, 5, 6 .  

LEGISLATIVE POWER. 
1. A right, conferred in the charter of a corporation, to dispose of prop- 

erty my means of lottery tickets, is not a contract between the cor- 
poration and the State, but a mere privilege or lacense, and is revoca- 
ble a t  will by the legislative pawer. S. v. Morris, 512. 

2. The act of 1875 (Laws 1874-75, ch. 96) does not repeal the charter 
of the North Carolina Beneficial Association, but restrains the cor: 

27-77 417 
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LEGISLATIVE POWER-Continued. 
poration from disposing of property by lottery (which was allowed 
by i ts  charter),  and is not in  conflict with the Constitution of the  
United States. Ibid. 

See Corporations; Office and Officer, 4. 

LEVY. See Execution Sale, 4. 

LICENSE. See Legislative Power. 

LIEN. See Judgment, 1; Mortgage, 4. 

LOTTERY. See Legislative Power, 1, 2. 

LUNATIC. See Jurisdiction, 1, 2, 3. 

MANSLAUGHTER. See Homicide, 2. 

MANUFACTURING. See Fixtures, 2. 

MARRIAGE AND DIVORCE. 

1. It has always been and is now the policy in this State to regard mar- 
riage as  indissoluble, except for the causes named in the statute. 
(Bat. Rev., ch. 37, sec. 4.) Long v. Long, 304. 

2. Where i n  a n  action for divorce, brought by the  husband, the jury 
found that  the marriage, so far as  the plaintiff was concerned, was 
procured by the fraud of the defendant in not disclosing the fact 
or her then pregnancy, and that the plaintiff immediately upon the 
discovery of such fact separated himself from her, i t  was Held, that 
the plaintiff was not entitled to a divorce. Ibid.  

See Will, 9. 

MASTER AND SERVANT. 

1. To furnish persons with the means of leaving the premises of another 
is  not a seduction, nothing further appearing. Morgan v. Smi th ,  37. 

2. The employment of A. of the servant of B., A. being ignorant that the 
servant is  in  the employment of B., is not a n  unlawful seduction. 
Ibid.  

3. To enable the plaintiff to recover in an action for damages for enticing 
a servant from his employment, he must show that  the defendant 
acted maliciously, not in the sense of actual ill-will to the plaintiff, 
but in  the sense of an act done to the apparent damage of another 
without legal excuse. Ibid. 

MEASURES OF DAMAGES. See Damages, 1; Surety and Principal, 2. 

MECHANIC'S LIEN. 
A claim of lien, filed under the provisions of Bat. Rev., ch. 65, sec. 4, 

must comply with the requirements of the statute. Therefore, when 
the plaintiff's claim failed to  specify in  detail the material furnished 
and labor performed or the time when the material was furnished 
and the labor performed: Held, to be irregular and void. Wray v. 
Harris, 77. 
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MEDICAL WORKS. See Evidence, 1, 2. 

MILLDAM ACT. See Practice, 29. 

MINOR. See. Infancy. 

MISDEMEANOR. See Indictment, 11. 

MISNOMER. See Practice, 8. 

MISTAKE. See Contract, 9. 10. 

MONEY PAID TO ANOTHER'S USE. See Contract, 8. 

MORTGAGE. 
1. Under the statute (Bat. Rev., ch. 35, sec. 12), a mortgage deed convey- 

ing land which is  not registered in  the county where the land lies 
i s  not valid as  against creditors or purchasers for value. King v. 
Portis, 25. 

2. Where in  an action to foreclose a mortgage executed by the defendant 
in  1861 i t  appeared that  the defendant had obtained a discharge in  
bankruptcy in 1873, and that the mortgaged premises had been 
allotted to him as a homestead by proceedings in the bankrupt court: 
Held, that the plaintiff was entitled to a decree of foreclosure. Brown 
v. Hoover, 40. 

3. In such case the action was properly instituted in the State court, 
Ibid. 

4. I t  is a settled rule of construction that an enumeration of particulars 
following a general expression controls it  and limits it  to the par- 
ticulars enumerated. Therefore, where S. executed a mortgage con- 
veying "1,800 bushels of salt, his entire fishing material, with all the 
additions to be made to it, etc.. consisting of seine, rope, 3 bateaux, 
capstands, 86 stands, and all the vats a t  Long Beach," and after- 
wards executed another mortgage conveying "all the fishing mate- 
rials a t  Long Beach, consisting of one seine, three boats, windlasses, 
fish stands, barrels, 1,600 bushels of salt and kegs. subject to prior 
liens," the 1,600 bushels of salt having been purchased since the first 
mortgage and kept separately from the salt mentioned therein: Held, 
(1)  that the first mortgage was no lien upon the 1,600 bushels of salt 
conveyed in the second; (2)  that the words "entire fishing material" 
in the first mortgage did not include the barrels and kegs; (3)  that  
the words "subject to prior liens," in the second mortgage. did not 
add to the scope of the previous grant and include in it  anything not 
included by its own terms. Dixon v. Coke, 205. 

See Evidence, 3; Mortgage Sale; Purchaser, 1. 

MORTGAGOR AND MORTGAGEE. See Contract, 5; Fixtures, 1, 2;  Mort- 
gage Sale. 

MORTGAGE SALE. 

1:The plaintiff instituted an action against the defendants for an ac- 
count, whereupon the defendants, under powers contained in certain 
mortgages executed to them by the plaintiff, advertised his  land for 
sale; there had been numerous dealings between the parties for many 
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MORTGAGE SALE-Continued. 
years, and the status of the account was in dispute: Held, that the 
defendants should be restrained from selling under the mortgages 
until the action for a d o u n t  is  tried and the balance due ascertained 
by judgment. Capehart v. Biggs, 261. 

2. A sale under a power contained in a mortgage can be invalidated by 
the mortgagor's showing that  nothing was due under the mortgage, 
or that  before the sale he tendered the amount really due, or by 
proof of a nonconformity with the power in  any essential particular. 
Ibid. 

3. A mortgagee, before exercising a power of sale contained in the mort- 
gage, should give the mortgagor reasonable notice (say three 
months) that in default of payment he will sell; otherwise, the want 
of notice is  ground for an injunction to stay the sale until proper 
notice is given. Ibid. 

4. Where there have been mutual dealings between the parties, several 
mortgages given and the balance due from the mortgagor is in dis- 
pute: Held, that a sale advertised under the power in the mortgage 
should be enjoined until the balance due is  ascertained and-declared 
by a decree of court. Purnell v. Vaughan, 268. 

See Evidence, 4, 5 ;  Sale of Land, 1, 2 ,  3. 

MOTION. See Office and Officer; Practice, 32. 

MUNICIPAL CORPORATION. See Contract, 12, 13, 14, 15; Taxation, 1;  
Towns and Cities, 1. 

MURDER. See Evidence, 19, 20, 21, 22, 23; Homicide; Judge's Charge, 3. 

I\~~UTUAL UNDERSTANDING. See Surety and Principal, 1. 

NAVIGABLE STREAM. See Indictment, 12. 

NEGLIGENCE. See Purchaser, 3. 

NEGLIGENCE OF COUNSEL. See Attorney and Client 

NEW TRIAL. 

1. Where the court below is  requested to charge the jury that there is no 
evidence t'o support a certain allegation, and "the case" does not set 
out all the evidence so as  to enable this Court to decide'the question, 
a new trial will be ordered. Barnes v. Port,  28. 

2 .  If there is a discrepancy between the "record" and "the statement of 
the case" sent by appeal to this Court, the record must govern; and 
if the discrepancy is a material one, a new trial will'be ordered. 
Cansler v. Gobb, 30. 

See Practice, 5 2 .  

N.ONSUIT. See Counterclaim, 2; Practice, 16, 18. 

NOTICE. See Contract, 6; Mortgage Sale, 3; Practice,.2, 3, 30; Purchaser, 3. 

OBLIGOR AND OBLIGEE. See Surety and Principal 1 ;  Witness, 2. 
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OFFICE AND OFFICER'. 

1, An injunction is n@t the appropriate and specific mode of trying title 
to a public office. Jones v. Con~rs., 280. 

2 .  Title to  a public office cannot be tried by motion. Bneed v. Bullock, 
282. 

3. The act of the General Assembly (Laws 1876-77, ch. 271)  establishing 
a criminal court for the county of Wake is  constitutional. Bunting 
v. Gales, 283. 

4. The Legislature has the constitutional power to diminish the emolu- 
ments of an office by the transfer of a portion of its duties to another 
office, and in such case the incumbent must submit. He takes the 
office subject to the power of the Legislature to make such changes 
a s  the public good may require. Ibzd. 

See Indictment, 2, 4, 7 ;  Official Rond, 6, 7, 8 

OFFICIAL BOND, 

1. Where an action was brought on the bonds of a sheriff, given in 1872 
and 1873, conditioned only for those years, for default in  coIlecting 
taxes for the year 1874:  Held, that a demurrer to the complaint 
was proper19 sustained. Prince v. McNeill, 398. 

, 2. In  such case the conditions expressed in the bonds cannot be enlarged 
so a s  to embrace the year 1874;  nor will the law prescribe the con- 
ditions without regard to the conditions expressed in the bonds after 
they are  executed. Ibid. 

3 .  The bond of a sheriff, conditioned for the due collection of taxes dur- 
ing his continuance zn once, is  liable for taxes collected by him upon 
a tax list which had been in the hands of his predecessor in  office. 
Gomrs. w. Taylor, 404. 

4. Where a sheriff had rendered a n  account of the taxes collected by him 
in a settlement u i t h  the county treasurer, which account was not 
itemized: Held, in an action upon his bond, that it  was not neces- 
sary for the complaint to speczfy any errors in such settlement. 
I b i d .  

5. Such settlement can be reopened for fraud, and when a public officer 
renders an account which is  not true, i t  is  prima facie fraudulent. 
Ibid. 

6. A forfeiture of office and a vacancy can be judicially declared only 
after trial and culpability established. Therefore, the offize of sheriff 
does not become vacant by failure of the incumbent to renew his 
bond. Vann v. Pipkin, 408. 

7 .  The sureties on the bond of a sheriff are liable for all official delin- 
quencies of which the principal may be guilty during the continuance 
of his term of office. Ibid. 

8. Where a sheriff elected in 1872 continued to exercise the duties of the 
office after his failure to renew his bond and produce his  receipts, 
and was reelected in  1874, and faiIed to collect and pay over the 
taxes for that  year: Held, that he was liable on his bond of 1872. 
Ibid. 
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ORDINANCE. See Contract, 1 5 ;  Damages, 3;  Towns and Cities. 

OUSTER. See Tenants in Common, 2.  

OVERSEER OF' POOR. See Indictment, 2, 3. 

PARTICULAR EXPRESSIONS. See Mortgage, 4. 

PARTIES. 
I. Where a controversy between parties to an action has been determined 

and the same is evidenced by appropriate entries on the docket, a 
motion of a third party to  be made party plaintiff is not in  apt time 
and should not be allowed. Wil son  v. Bank ,  47. 

2. This rule applies to an action against a bank, brought by a holder of 
its bills, in behalf of himself, and all others who should make them- 
selves parties plaintiff. Ibzd. 

3. Although no one can be made a party to an actian otherwise than by 
his consent or upon proper notice, yet if after an order of court mak- 
ing one a party without his consent and without notice, he appears 
by counsel and obtains time to file pleadings: Held, that  the irregu- 
larity is  thereby waived and he stands in court a party confessed. 
Bradford v. Coit, 72. 

4. The personal representative of a deceased person is a necessary party 
to  an action by creditors against the heirs a t  law to subject land to 
the payment of a debt, when the alleged debt i s  denied. Wal l  v. 
Fairleg, 105. 

5. Where plaintiffs, as administrators, and one P. deposited certain money 
and valuable papers with a bank, with the agreement that  the same 
should be drawn out only upon the joint order of plaintiffs and P.: 
Held, in an action by the administators against the bank for the 
recovery of the deposits, to which action P. was not made a party, 
that  the plaintiffs were not entitled to recover. Rand v. Bank ,  152. 

6. Where an injury is caused by the separate action of several persons 
whase interest are adverse to the plaintiff, i t  is  proper (under C. C. 
P., secs. 61 and 248, subsec. 3 )  to join them as defendants in an 
action for damages. Long v. Swindell ,  176. 

7. But where there i s  no unity of design or concert of action, and the 
separate action of each defendant causes the single injury, the share 
of each in causing it  is separable and may be accurately measured. 
In  such case the jury can properly assess several damages. Ibid. 

8. A. instituted an action against the defendsnt and died pending the 
same; his administrator was made party plaintiff and died; an ad- 
ministrator d. 71. n. was appointed, who declined to further prosecute 
the action; thereupon B. files an affidavit in the cause, setting forth 
that  the action was originally brought by A. for his use and asking 
to be made a party plaintiff, and to be allowed to use the name of 
the administrator d. b. n. in  the prosecution of the action; B. there- 
after aied.and his administrator renewed the application. Held, (1)  
that  the administrator of B. should not be made party plaintiff; (2) 
that  upon his filing proper indemnity to secure the costs, he was 
entitled to have the administrator d.  b. n. made party plaintiff and 
the action prosecuted in his name. Btephenson v. Peebles, 364. 
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9. I n  such case, where the original administrator died in  March and the 
application by B. to  be made party plaintiff was made in December 
following: Held, that  i t  was in apt time. Ibid. 

See Joinder of Actions, 2; Special Proceedings, 6. 

PARTITION. See Action to Recover Land, 5;  Bond, 3. 

PARTNERSHIP. 

1. Where land is  purchases with partnership funds and conveyed to the 
partners by name, although in law they are  considered a s  tenants in 
common and no notice is  taken of the equitable relation arising out 
of the partnership, yet in  equity the partnership property is devoted 
to partnership pnrposes, 2zd a trilst is created for the security of 
the partnership debts. Therefore, when a partnership becomes in- 
solvent, i ts property is primarily liable to the payment of the part- 
nership debts, to the postponement of the creditors of the several 
partners. Ross v. Henderson, 170. 

2. An attempt by one partner to sell his interest in partnership property 
in payment of his individual debt is  a breach of the partnership 
agreement for which the other partner or the creditors of the part- 
nership have a remedy. Ibid. 

3. If the vendee in such case knows that  the property conveyed i s  part- 
nership property, he is deemed to have had notice of the trust and 
is held to have purchased only what his vendor could equitably con- 
vey, i. e., the legal estate of the vendor subject to  the state of the 
partnership accounts. Ibid. 

4. Xemble, that  this is also the case where the interest of one partner in  
partnership property is sold under execution issued on a judgment 
against him upon a n  individual debt., Ibid. 

5. If a creditor of a partnership obtains judgment against the partner- 
ship and levies upon and sells under execution, the interest of one 
partner in  partnership property, either the sale is void or the pur- 
chaser takes only the moiety subject to the equities of the other 
partner or the other creditors of the partnership. Ibid. 

6. An action by the creditors of a partnership to hold the owners of the 
legal estare (who purchased the interest of one partner in the part- 
nership property) as trustees for the security of their debts is  not 
barred by C. C. P., sec. 34 ( 9 ) .  Quere as to the application of C. C. 
P., see. 37. Ibid. 

See Pleading, 7; Practice, 27. 

PENDENTE LITE. See Practice, 30. 

PERSONAL PROPERTY EXEMPTION. 

1. Where the defendant agreed under seal not to claim his personal prop- 
erty exemption against the collection of a certain debt: Held, that  
such agreement is  not binding upon him. Branch v. Tomlinson, 388. 

2. In such case the contract is  executory and a levy and sale by the sheriff 
of any portion of his personal property exemption in no way affects 
the title of the defendant thereto. Ibid. 
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PERSONAL PROPERTY EXEMPTION-Continued. 
3. In such case the court will not compel the defendant to a specific per- 

formance of his contract, but will leave the plaintiff to his action 
for damages for its breach. Ibid. 

See Practice, 14. 

PETITION TO REHEAR. See Practice, 2, 3. 

PLEADING. 
1. If the cause assigned for demurrer does not appear in  the complaint 

it  can be taken advantage of only by answer. Moore v. Hobbs, 65 .  

2. I t  is sufficient if a good cause of action is stated in a complaint in 
such a manner a s  not to mislead the defendant, e. g., the right to  
have land conveyed under a contract of purchase to  the plaintiff as  
devisee and heir a t  law. Pendleton v. Dalton, 67.  

3. In such case, if the plaintiff claim as devisee and not a s  heir a t  law, 
proof of heirship should not be allowed. Ibid. 

4. But where the plaintiff claims as devisee and heir a t  law, and fails 
to prove that he is devisee: Held, to be error to exclude evidence of 
heirship. Ibid. 

5. Where an answer is  put in  in good faith and i s  not clearly impertinent, 
the defendant is  entitled to have the facts alleged in it  either ad- 
mitted by demurrer or tried by a jury. Womble v. Fraps, 198. 

6. Where in an artion by an administrator against the defendant on a 
note upon which he was surety, he answered that the principal ob- 
ligor had been discharged in bankruptcy and that  his assipnee had 
received a considerable sum a s  assets of his estate, and, further, that  
since his bankruptcy the obligee (plaintiff's intestate) had become 
indebted to him, which indebtedness it  had been considered should 
go to the satisfaciiori of said note, and asked for an account, etc.: 
Held, that the court below erred in adjudging the answer frivolous 
and giving judgment for plaintiff. Ibid. 

7. A demurrer to a complaint upon the ground that the same fails to 
state affirmatively that the plaintiffs constitute a firm, and also fails 
to set cut the names of the individuals composing. the firm. is frivo- 
lous and entitles the plaintiffs to judgment. Cowan v. Bnird, 201. 

8. Where a ccmplaint is general in i ts  allegations, loose in  its statements, 
and omits to give precise dates, no intendment can be made in favor 
of the pleader. Henley v. Wilson, 216. 

See Bond, 1 :  Counterclaim, 1, 2 ;  Executors and Administrators, 4 ;  Join- 
der of Actions, 1, 2 ;  Practice, 21, 31. 40, 41, 42;  Special Proceeding, 5 .  

POISONING. See Indictment, 9. 

POLICY OF INSURANCE. See Contract, 5 ,  6. 

POLLING JURY. See Practice, 49. 

POSSESSION. See Practice, 43, 44. 

POWERS. 
When the donee of a power to sell has an estate of his own in the prop- 

erty affected by the power, and makes a conveyance thereof without 
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reference to the power, the presumption is  that he intended to con- 
vey only what he might lawfully convey without the power. Towles 
v. Fisher, 437. 

See Legislative Power. 

PRACTICE. 

1. The remedy for an injury resulting from the operation of an unlawful 
town ordinance is not by injunction. The party injured has com- 
plete redress in an action for damages. Cohen v. Comrs., 2. 

2. Service of a sunlmons is notice of an action, and the defendant is 
bound to take notice of the judgment therein if one be taken against 
him. flparrozo v. Davidson College, 35. 

3. Where a defendant appealed from the judgment of a justice of the 
peace upon the ground that the only notice he had of the action was 
the service of the summons: Held, that the appeal was properly 
dismissed. Ibid. 

4. The word "or," in Bat. Rev., ch. 63, see. 54, should be read "and." 
Ibid. 

5. Where a case was set for trial by consent on a certain day, and it  ap- 
peared that a party had not determined to attend court until after 
the term begun, and not then unless advised by counsel that it  was 
absolutely necessary, and after correspondence with his counsel con- 
cerning the trial of the case failed to leave home in time to reach 
court before the trial, and judgment was taken against him: Held, 
not to  be excusable, but gross neglect, and the court below erred in 
vacating the judgment. Bradford v. Coit, 72. 

6. A creditor cannot "split up" an account so to give a justice of the 
peace jurisdiction, mhen the dealing between himself and the debtor 
was continuous, and nothing appears on the face of it  or in the ac- 

- count rendered indicating that either party intended that each item 
should constitute a separate transaction. Magruder v. Randolph, 79. 

7. An account for a bill of goods purchased on one day is to be taken a s  
one entire transaction, in  the absence of evidence of a contrary inten- 
tion between the parties. Ibid. 

8. A defect in the name of a defendant in  the summons is  cured by a 
judgment by default rendered against him, under the provisions of 
Rev. Code, ch. 3, see. 5. Clawson v. WoZfe, 100. 

9. Where such judgment is taken before a justice of the peace and car- 
ried by appeal to the Superior Court, i t  is the duty of the court to 
make the proper amendment and proceed with the trial upon the 
merits. Ibid. 

10. Where the defendant in such case took an appeal from the justice and 
failed for seven terms to make any motion to dismiss, he thereby 
waived the irregularity complained of. Ibid. 

11. KO appeal lies from the refusal of the court below to grant a motion 
to dismiss a petition for a writ of recordari. An appeal lies from 
the order of the court either granting or refusing to grant such writ. 
Perry v. Whitaker, 102. 
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PRACTICE-Contznued. 
12. Where the plaintiff obtained a judgment against the ancestor of de- 

fendants and purchased land a t  execution sale in which he had no 
legal or equitable estate (which land such ancestor had procured to 
be conveyed to his children before said judgment was obtained, he 
being then insolvent and paying the purchase money): Held, that 
the purchasers acquired no estate in the land and that the judgment 
was satisfied to the amount of their debt; Held further, that the 
plaintiffs, under Bat. Rev., ch. 44, sec. 26, had a cause of action 
against the ancestor for a failure of his title; Held further, that the 
subsequent discharge in bankruptcy of the ancestor extinguished 
such cause of action as  well as the original judgment. Wall V .  Fair- 
ley, 105. 

13. In such case the failure of the assignee in  bankruptcy to institute pro- 
ceedings to subject the land to the payment of the judgment debt 
does not entitle the plaintiffs to relief in this Court. Ibid. 

14. The title to personal property cannot be tried by injunction. There- 
fore, where a sheriff levied upon certain personal property, which 
had been allotted to the defendant in  the execution as  his personal 
property exemption, and remained in his possession, and was re- 
strained by injunction from selling the same: Held, to be error. 
Bazter v. Baxter, 118. 

15. The entry of a verdict against a plaintiff who is not present either in 
person or by attorney is  irregular and contrary to the course of the 
court. Gmham v. Tate, 120. 

16. A plaintiff a t  any time before verdict is  entitled to submit to a nonsuit. 
Therefore, when a plaintiff institutes an action and absents himself 
a t  the trial term, the proper course is for the court to direct a non- 
suit to be entered against him. Ibid. 

17. In a proceeding by creditors against a decedent's estate under Battle's 
Revisal, ch. 45, secs. 73 et seq., each complaint of the several cred- 
itors cons€itutes a distinct proceeding to be proceeded in separately. 
Ibid. 

18. A plaintiff a t  any time before verdict may take a nonsuit, except in a 
case where the defendant has acquired a right to affirmative relief. 
Tate v. Phillips, 126. 

19. The action of the court below, upon an application for relief under 
C. C. P., see. 133, is not reviewable, unless i t  plainly appears that 
the legal discretion vested in the court has been abused. Bank v. 
Foote, 131. 

20. It is not improper for'counsel for plaintiff on a trial before a jury to 
comment upon the fact that  defendant introduced no testimony, and 
consequently the evidence for plaintiff is  to be taken as  true. Clem- 
e n t ~  v.  state ,  142. 

21. A plaintiff cannot abandon the averments of his complaint and fall 
back upon a collateral statement of facts set out in  the answer. The 
proper course is to ask leave to amend the complaint and thereby 
present the point of law desired. Rand v. Bank, 152. 

22. The statute (C. C. P., sec. 133) was intended to relieve a party from 
a judgment taken against him through his excusable neglect. There- 
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fore, a motion to correct an erroneous judgment rendered a t  a former 
term of the court will not be allowed, if i t  appears that the error 
commiRedwas that  of the court and not that of the party. fiimmons 
v. Dowd, 155. 

23. In such case the remedy i s  by appeal, certiorari, or petition to rehear. 
Ibid. 

24. Where there has been no excusable default of the party and no appeal, 
etc., a n  erroneous judgment stands and has all the force of a right 
judgment. Ibid. 

25. An irregular judgment, i. e., a judgment contrary to the course of prac- 
tice of the court, may be set aside a t  any time. Ibid. 

26. In cases on appeal to this Court, wherein the findings of fact in the 
court below are subject to review, the errors must be specially as- 
signed, or the exceptions will not be considered; and the evidence 
bearing upon the question and showing the error below must be 
singled out and referred to, either in the exceptions or in  the brief 
of counsel; otherwise, the ruling below will be affirmed as  of course. 
Green v. Castleberry, 164. 

27. In an action for an account of a partnership, where the referee failed 
to find ( 1 )  by whom the same was dissolved; ( 2 )  that  the defendant 
refused to account; ( 3 )  who was managing partner; ( 4 )  facts ad- 
mitted by the pleadings; ( 5 )  as to the costs: Held. to be immaterial, 
Ibid. 

28. This Court gives such judgment as  the court below would have given. 
Long v. Swindell, 176. 

29. The remedy under the "Milldam Act" (Bat. Rev., ch. 72, secs. 13  et 
seq.) does not apply to  an action for damages for a trespass com- 
mitted on the plaintiff's land. Henley v. Wzlson, 216. 

30. The rule that  the pendency of an action affects a purchaser pendente 
lite of the property is  controversy, with notice, in the same manner 
as if he had actual notice, and renders him bound by the judgment 
or decree in the suit, is confined to property directly i n  Ittigation. 
Badger v. Daniel, 251. 

31. In such case the property must be so described in the pleadings as  to 
give a purchaser notice that the property which he buys is that  in 
litigation. Ibid. 

32. Where facts necessary to the support of a motion in the cause are not 
shown, they must be assumed not to exist. Ibid. 

33. When the parties to a n  action agree upon a matter of fact, they are 
bound by it, and it  is not the duty of the court to interfere; but when 
they agree upon a matter of law, they are  not bound by it, and i t  is 
the duty of the court to interfere, and, if there be a mistake as  to 
the law, to correct it. Randers v. Ellington, 255. 

34. I t  i s  no defense to an action by the assignee of a note against the 
maker to show that  the assignment was made with intent to  defraud 
the creditors of the assignor. Neu~som v. W,heeler, 277. 
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35. I n  such case, if the creditors of the assignor have any rights in  the 
premises, i t  i s  their duty to interpose in such action for the purpose 
of asserting them. Ibid. 

36. Where an action was pending in one county in a court having jurisdic- 
tion, and another action between the same parties for the same cause 
of action was afterwards instituted in another county: Held, that  
the latter was properly dismissed. Claywell v. Sucldert,h, 287. 

37. This Court will not decide a question of great importance unless in  a 
case where such decision is necessary to protect some substantial 
right. Therefore, where a conflicting question of jurisdiction arose 
between the Superior Courts of two counties in the matter of the 
appointment of a receiver for the defendant corporation, who, pend- 
ing the controversy, was duly elected president therecf: Held, that 
this Court, without expressing'an opinion, should affirm the order 
below appealed from. Comrs. v. R. R., 297. 

38. I t  is against the policy of the law to allow multiplicity of suits between 
the same parties about the same matter. Therefore, where the plain- 
tiff herein was a party to an action pending in the Superior Court of 
one county, and thereupon instituted this action in the Superior 
Court of another county for relief which he might have sought by 
proceedings in the former court: Held, that this action should be 
dismissed. Gray v. R. R., 299. 

39. This Court will not t ry  a case wherein the subject-matter is  not in dis- 
pute, and only the question of cost remains. Ibid. 

40. If a court has jurisdiction of the subject-matter of an action and the 
venue is  wrong, the objection must be taken in apt time. If the de- 
fendant pleads to the merits of the actio?, he will be deemed to have 
waived the objection. XcMinn v. Hamilton, 300. 

41. Althouvh the affirmative of the issues raised by the pleadings is upon 
tiie defenaant, yet if the affirmative of anv of the issues submitted 
to the jurv is upon the plaintiff, he is entitled to open and conclude, 
if the defendant introduces evidence, Churchill u. Lee, 341. 

42. Where the plaintiff is not entitled to recover unless he establishes the 
bona fide ownership of certain property in  ccntroversy, he cannot be 
deprived of his right to open and conclude by reason of the far t  that 
the defendant alleves that the plaintiff's title is franduleqt and void 
and insists that that  raises an affirmative issue on his part. Ibid. 

43. When this Court has decided that certain tenants of H. were wrong- 
fully evicted, and ordered writs of restitution, these writs must issue 
and must be obeyed, and possession of the premises restored to H. or 
his tenants, before the court will entertain any motion for the ap- 
pointment of a receiver to collect and hold the rents and profits. 
Rollzns v. Henry, 467. 

44. Whenever the contest is  simply a question of disputed title to property, 
the plaintiff asserting a legal title in  himself against a defendant in 
possession, receiving the rents, etc., under a claim of IegaI title, a 
receiver will not be appointed, even if the defendant is insolvent. 
Ibid. 
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45. A receiver will be appointed only when plaixltiff sets forth an appar- 
ently good title, not sufficiently controverted in the answer, and 
shows imminent danger of loss by defendant's insolvency. Ibid.  

46. The bond required of defendants under C. C. P., see. 382, is not for 
costs only, but secures plaintiffs such damages as  they may sustain 
in the loss of rents, etc.; and i t  seems that  this bond may be in- 
creased in the discretion of the court if defendant shows any dispo- 
sition to delay a trial. Ibid. 

47. A defendant in a criminal action brought by appeal to this Court is  
not "tried" or "convicted" here. S .  v. Overtolz, 485. 

48. Where the court below, after the decision of this Court was certified, 
continued the case and rendered judgment a t  a subsequent term: 
Held, not to be error. Ibid.  

49. Upon rendition of a verdict in  a criminal action both the defendant 
and the solicitor for the State have a legal right to demand that  the 
jury be polled, and it  is  error in  the court to refuse it. S ,  v. Young, 
498. 

50. The refusal of the court below to order a severance is an exercise of 
discretionary power and not subject to erview in this Court. S. v. 
Underwood, 502. 

51. I t  is  not error for a prosecuting officer to comment on the personal ap- 
pearance of the defendant in reply to remarks of defendant's counsel 
calling attention to his appearance. Ibid.  

52. A defendant is entitled to  a new trial where counsel abuse their privi- 
lege in addressing the jury to his prejudice, but not where there i s  
"cross-firing," which is  stopped by the court before any real injury 
i s  done. Ibid. 

53. I t  is not sufficient ground for an arrest of judgment that the court be- 
low permitted the transcript of the case to be amended from the 
original records by the clerk of the court of the county where the 
indictment was originally found, so as to show that  the same was 
returned in "open court." Ibid. 

54. I t  is  not improper for a prosecuting officer, in his argument to a jury, 
to comment upon the fact that  the defendant had sworn a witness 
and afterwards declined to examine him. S. v. Jmes ,  520. 

See Action to Recover Land, 7; Arrest and Bail, 1, 2, 4, 5, 7, 8, 9 ;  At- 
tachment; Building and Loan Associations; Claim and Delivery, 1, 2, 3 ;  
Contract, 2. 3, 4, 7, 1 6 ;  Entry and Grant, 3; Execution and Sale, 1, 2, 3 ;  
Good-will, 1; Indictment, 5; Judge's Charge, 1, 2, 3 4; Judge of Pro- 
bate, 3; Jury ;  Landlord and Tenant, 3. 4; Mechanic's Lien, 1; New 
Trial, 1, 2; Office and Officer, 1, 2; Parties, 1, 2, 8, 9 ;  Referee, 1, 2, 3, 4, 
5, 6, 7 ;  Sale of Land, 6, 7; Special Proceeding, 1, 2, 3, 4, 6; Statute of 
Limitations, 3; Supplemental Proceeding, 1; Will, 7, 8; Witness, j, 4. 

PREPONDERANCE OF PROOF. See Good-will, 1. 

PRESUMPTION. See Indictment, 8. 

PRESUMPTION OF TITLE. See Tenants in  Common, 3. 
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PRISONER. See Damages, 2. 

PRIVATE STATUTE. See Indictment, 8. 

PRIVILEGE. See Legislative Power. 

PROBATE COURT. See Judge of Probate. 
I ~ PROCEPENDO. See Special Proceeding, 4. 

I PUBLIC PRISON. See Arrest and Bail, 3 ;  Damages, 2. 

I PURCHASE OF LAND. See Bankruptcy; Infancy. 

I PURCHASER. 

1. Where a purchaser a t  a sale under a decree of foreclosure, or a pur- 
chaser a t  execution sale, obtains a deed for a tract of land lying in 
two counties, and the mortgage was registered or the judgment dock- 
eted only in  one county: Held, that  such deed conveys no title, as 
against creditors or purchasers for value, to  that part of the land 
lying in the other county. King v. Portis, 25. 

2. A purchaser a t  a sale by an assignee in  bankruptcy takes the estate of 
the bankrupt subject to all equities against it, and i t  is immaterial 
whether he knows of them or not. Steadman v. Taylor, 134. 

3. The purchaser of land, who has notice of the refusal of a married 
woman to execute a rekase of her claims thereto, and who proceeds 
to  improve the land without obtaining such release, is guilty of negli- 
gence. Towles v. Fis,her, 437. 

4. Where a bona jide purchaser for value and without notice has acquired 
the legal title to land, equity will not interfere to deprive him of his 
legal advantage. Therefore, when A., in  whose name certain entries 
of land had been made for  the benefit of others, conveyed his interest 
in the same to B., who purchased for value and without notice, and 
B. took out grants in  A.'s name, who thereafter executed to B. a 
quitclaim deed for the land: Held, in a n  action by A. and the par- 
ties for whose benefit the entry in A.'s name had been made to set 
aside his conveyance to B., that B. had acquired a good title. Wilson 
v. Land Co., 445. 

See Deed, 1 ;  Execution Sale, 1, 2, 3, 4, 6 ;  Executors and Administrators, 
2, 6 ;  Infancy; Judgment, 1;  Mortgage, 1; Partnership, 3 ;  Practice, 12, 
30; Sale of Land, 1, 2, 3, 4, 5 ,  7 ;  Vendor and Vendee, 1. 

I RAILROADS. See Common Carriers; Corporations. 

REAL PROPERTY. 

Although the words "real property" include equitable a s  well as  legal 
estates, they cannot be construed to cover land in which the defend- 
an t  never had any estate or right, and as  to which his creditors had 
only a right in  equity to follow a personal fund which had been con- . verted into the land as  a gift to his children and in fraud of his 
creditors. Wal l  v. Fairley, 105. 

RECEIVER. See Practice, 37, 43, 44, 45. 

RECORD. See New Trial, 2. 
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RECORDARI. See Practice, 11. 

REFEREE. 
1. The evidence in  writing upon which facts are  found by a referee must 

accompany his report. Cain v. Nicholson, 411. 

2. Where the main purpose of an action is  to have the defendant declared 
a trustee, and a statement of his account a s  executor is demanded 
a s  a necessary incident to the determination of the action, the Su- 
perior Court has jurisdiction and the judge thereof may give full 
relief. Ibid. 

3. Where an action by agreement between the parties is referred to  a 
referee fo r  trial: Held, that  the court has no power to discontinue 
the reference a t  i ts  discretion, or to vacate the same upon demand 
of one of the parties for a jury trial. Perry v. Tupper, 413. 

4. Such a reference may be terminated by the death of the referee, or for 
good and sufficient cause shown to the court. Ibid. 

5 .  Where parties to an action agree to  refer the matter in  controversy to 
a referee, their assent continues until the order of reference is com- 
plied with by a full report. Flelnming v. Roberts, 415. 

6. In such case an objection of one of the parties to a re-reference to  the 
same referee was properly overruled. Ibid. 

7. A reference by consent is the mode of trial selected by the parties, and 
is a waiver of the right of a trial by jury. Atkinson v. Whitehead, 
418. 

See Practice, 27. 

REGISTRATION. See Mortgage, 1. 

REMOVAL OF CAUSES. See Conflict of Jurisdiction. 

RENTS. See Action to Recover Land, 2, 3. 

RENT NOTE. See Landlord and Tenant, 1, 2. 

SALE OF LAND. 
1. Where a t  a mortgage sale the auctioneer offered the property free of 

encumbrances and the defendant purchased with that  understanding 
a t  the full value of the property: Held, that the defendant could . 
not be compelled to accept the title when the property was encum- 
bered with prior mortgages. Ma$jer v. Adrian, 83. 

2. Where the auctioneer in such case told the defendant (who had notice 
of the prior encumbrances) before the bidding commenced, that the 
purchase money would be applied in extinguishment of such encum- 
brances, and thereupon offered the property for sale without any an- 
nouncement to that effect: Held, that the jury were warranted in  
finding that the property was sold free of encumbrances and that de- 
fendant purchased with that understanding. Ibid. 

3. Where the defendant in  such case refused to comply with the terms 
of sale and thereafter entered into possession of the property under 
a mortgage executed to him by the owner: Held, not to be an affirm- 
ance and ratification of his previous purchase. Ibid. 
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SALE OF LAND-Continued. 
4. Where a sale of land was made pursuant to a regular decree of a court 

directing a sale subject to the widow's dower, and a t  the time of the* 
sale the auctioneer announced the terms of the sale in  conformity to 
such decree: Held, that a purchaser is affected with notice and can- 
not be heard to deny his knowledge that  the land was sold subject t o  
dower. Ghields v. Harrison, 115. 

5. In  such case, where the auctioneer also announced that certain back 
taxes due on the land were to be paid by the purchaser, i t  is  a part 
of the contract between vendor and vendee, and the land is  sold sub- 
ject to the encumbrances, if any there be. Ibid. 

6 .  An allegation on the part of the vendee in such case that  the bounda- 
ries of the land cannot be furnished with any accuracy may he 
ground for ordering a survey to locate and identify the land, but not 
for setting aside the sale. Ibid. 

7. Where a particular piece of land is  sold under an order of court, a 
good title is  deemed to be offered, and a purchaser will not be com- 
pelled to complete his purchase by payment of the price, if i t  appear 
that  a good title cannot be made. It i s  otherwise in  cases where the 
sale is ordered merely of the estate of a person named. flhields v. 
Allen, 375. 

See Bankruptcy; Contract, 1 ;  Evidence, 4, 5 ;  Executors and Administra- 
tors, 2 ;  Infancy; Powers, 1 ;  Will, 10. 

SALE O F  LIQUOR. See Indictment, 10. 

SCIENTIFIC BOOKS. See Evidence, 1, 2. 

SEPARATE ESTATE OF WIFE. See Husband and Wife, 1, 2. 

SEVERANCE. See Practice, 50. 

SHERIFF. See Claim and Delivery, 1;  Official Bond, 1, 2, 3, 4, 5, 6, 7, 8; 
Taxes. 

SHERIFF'S DEED. See Evidence, 9, 10; Execution Sale, 1, 2, 3, 4, 5, 6;  
Homestead, 1, 2. 

I "SILENCE." See Evidence, 14. 

I , SOLE SEIZIN. See Tenants in  Common, 2. 

SPECIAL PROCEEDING. 

1. Where in  a special proceeding to make real estate assets, instituted be- 
fore a Superior Court clerk, there was a demurrer filed to the com- 
plaint: Held, that the issue of law thereby raised should be certified 
to the judge a t  chambers. Held further, that  i t  was error in the 
judge after overruling the demurrer to  direct that an order issue to 
the plaintiff to sell the land. Jones v. Hemphill, 42. 

2. In  such case the decision of the judge should be transmitted to  the 
clerk, with leave for the defendant to answer before the clerk, if so 
advised. Ibid. 

3. In a special proceeding, if the answer of the defendant raises an issue 
of fact, the clerk should transfer a copy of the pleadings to the civil- 
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issue docket for trial a t  term-time; if i t  raises issues of law and 
fact, a similar transfer should be made, the issues of fact to be tried 
before a jury and the issues of law to be eliminated by the judge and 
decided by him a t  the same time. Ibid. 

4. Upon the determination of the issues, if the result makes i t  neces- 
sary, a procedendo should issue to the probate court. Ibid. 

5. In  a special proceeding where no issue of fact is raised by the plead- 
ings, i t  is improper to transfer the case to the trial docket. A copy 
of the pleadings should be sent to the judge a t  chambers for his 
hearing and decision. Brandon v. Phelps, 44. 

6. Where a sale of land was made by an administrator under an order of 
court for the purpose of making reai estate assets, in a proceeding t o  
which certain infant heirs a t  law were not made parties by personal 
service of process, which land was afterwards set apart to such in- 
fants as  a homestead: Held, that the purchaser was entitled to have 
the sale vacated, the cash paid as  part of the purchase money re- 
funded, and his note given to secure the residue of the purchase 
money canceled. S,hields v. Allen, 375. 

SPECIFIC PERFORMANCE. See Evidence, 4, 5, 6, 7; Personal Property 
Exemption, 1, 2, 3; Sale of Land, 1, 2, 3. 

SPLITTING ACCOUNT. See Practice, 6 ,  7. 

STATE COUgT. See Conflict of Jurisdiction. 

STATE PRISON. See Arrest and Bail, 3. 

"STATEMENT OF CASE." See New Trial, 2. 

STATUTE OF ANOTHER STATE. See Corporations, 4, 5. 

STATUTE OF FRAUDS. See Contract, 1, 11, 13, 15; Evidence, 4, 5, 6, 7. 

STATUTE OF LIi?IITATIONS. 

1. The statute of limitations does not run  in favor of an administrator 
against an action by the next of kin for their distributive shares. 
Bushee v. Rurles, 62. 

2. The statute of limitations has no application to a case of fraud, when 
the right of action accrued before August, 1868. Batts v. Wznstead, 
238. 

3. The statute of limitations begins to  run  from the time that the cause 
of action accrues. Therefore, where the plaintiff made a contract 
with the defendant to do certain work which was "to be measured, 
estimated, and paid for monthly": Held, that  the statute began to 
run  a t  the end of each month. Robertson v. Pickrell, 302. 

See Action to Recover Land, 4; Partnership, 6. 

SUMMONS. See Practice, 2, 3, 8. 

SUPERIOR COURT. See Appeal; Conflict of Jurisdiction; Jurisdiction, 2, 3;  
Practice, 48. 
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SUPPLEMENTAL PROCEEDING. 

Supplemental proceedings should be instituted in  the county where the 
judgment was rendered, but the place designated where the defend- 
a n t  shall appear and answer should be within the county where the 

. defendant resides. Hasty v. Ntmpson, 69. 
See Jurisdiction, 2, 3. 

SUPREME COURT. See Claim Against the State; Practice, 26, 28, 47. 

SURETY AND PRINCIPAL. 

1. If one sign a note as  surety, in the presence of a n  agent of the obligee, 
with the mutual understanding that he is  not to  be thereby bound 
unless one W. shall also sign the same a s  surety, he is not liable 
thereon uniess the note is signed by W. 6ou;an v. Baird, 2Oi. 

2. Where a surety is sued with his principal, or where he is sued alone 
and notifies his principal, the recovery against the surety is the 
measure of damages in a n  action by surety against principal for 
money paid to his use, and the record of such recovery is  conclusive 
against the principal in  such action. Hare v. Grant, 203. 

See Pleading, 6. 

SURRENDER OF BOND. See Bond, 1, 2. 

TAXATION. 

1. The commissioners of Goldsboro have the right, under the power 
granted in  the town charter, to impose and collect a monthly tax on 
resident physicians and lawyers. Holland v. Isler, 1. 

2. Where taxes illegally assessed have been paid under protest, the tax- 
payer i s  entitled to recover back the same. R. R. v. Comrs., 4. 

3. In such case it  is  the duty of the commissioners of the county to re- 
'fund the county tax illegally collected and to certify to the Auditor 
of State the amount of State tax illegally paid into the Treasury, 
and i t  is his duty to draw his warrant upon the Treasurer for the 
amount due the taxpayer. Ibid. 

4. No taxes are due or recoverable on property which has not been as- 
sessed for taxation. Ibid. 

5. Property can be listed for taxation only in the year, and for the year, 
in  which taxes are due. Ibid. 

TAXES. 

Where the defendant was authorized (chapter 15, Laws 1874-75) to  col- 
lect taxes in arrear for certain years, "with all the powers which 
belonged to him as sheriff," having been theretofore (chapter 150, 
Laws 1873-74) allowed until 1 July, 1874, to make his final settlement 
with the county treasurer: Held, that  he accepted the indulgence 
under such rules and regulations as  were prescribed by law for the 
regular collection of taxes, and was entitled under Laws 1873-74, ch. 
133, sec. 44, to only one year from the date prescribed for settlement 
to  finish his collections. Rav v. Horton, 334. 

See Claim and Delivery, 1; Official Bond, 1, 3, 4, 5 ;  Taxation. 
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TENANTS IN COMMON. 
1. The possession of one tenant in common is, in law, the possession of 

all; but if one have the sole possession for tmenty years without any 
acknowledgment of title in his cotenant and without any claim on 
the part of such cotenant to  rents, etc., he being under no disability 
(before the adoption of The Code), the law raises a presumption 
that such sole possession is rightful and will protect it. Covington 
v. gtewart, 148. 

2. Adverse possession by one tenant in  common for a less period than 
twenty years will not raise the presumption of ouster and sole seizin. 
Ibid. 

3. Under C. C. P., sec. 23, possession for twenty years, which formerly 
raised a presumption of title, naw has the force and effect of ax 
actual title in fee against all persons not under disability. Ibid. 

4. The provisions of C. C. P., see. 23, however, do not extend to actions 
commenced or rights of action accrued a t  the date of the ratification 
of the Code. Ibid. 

See Action to Recover Land, 5.  

TENANT FOR LIFE. See Adverse Possession, 1 ;  Deed, 3. 

TENANT FOR YEARS. See Fixtures, 2. 

TIME. See Corporations, 8. 

TITLE TO LAND. See Action to Recover Land, 6;  Execution Sale; Sale of 
Land, 7 ;  Tenants in Common, 3. 

TITLE TO OFFICE. See Office and Officer. 

TOWNS AND CITIES. 

If a municipal corporation has power under its charter to build a market- 
house, i t  has the power also to lease a building for market purposes. 
Wade v. New Bern, 460. 

See Contract, 12, 13, 14, 15; Damages, 2, 3 ;  Practice, 1 ;  Taxation, 1. 

TRADE. See Fixtures, 2; Good-will, 2. 

TRESPASS. See Adverse Possession, 2; Deed, 3; Evidence, 8; Practice, 29. 

TRIAL. See Judge's Charge, 1;  Pleading, 5; Practice, 5, 41, 42, 47, 48, 50, 
51, 62; Referee; Witness, 4. 

TRUSTS AND TRUSTEES. See Deed, 4, 5; Will, 7. 

UNCOMMUNICATED THREATS. See Evidence, 21. 

USURY. See Building and Loan Associations; Corporations, 2, 3, 4, 5, 6. 

VARIANCE. See Burglary; Larceny. 

VENDOR AND VENDEE. 
Where an unconditional contract of purchase is made, the relation of 

vendor and vendee is  established, Moore v. Vallentine, 188. 

See Description of Land, 1, 2 ;  Evidence. 4, 5, 6, 7; Fixtures, 1, 2; Part- 
nership, 3; Sale of Land, 1, 2, 3, 4, 5, 6. 

435 



INDEX. 

VENUE. See Practice, 40;  Supplemental Proceeding, 1. 

VERDICT. See Parties, 7; Practice, 15. 

WAIVER. See Landlord and Tenant, 2 ;  Practice, 10. 

WASTE. See Action to Recover Land, 2. 

WIDOW. 

1. In  ascertaining the distributive share of a widow who dissents from 
her husband's will, all his personal estate, whether consisting of ad- 
vancements theretofore made to children or  legacies to grandchil- 
dren, or to strangers, is to be brought together, and her share is  to 
be taken out of i t  pursuant to  the statute of distributions. Arrzng- 
ton u. Dortch, 367. 

2 .  There is  no substantial difference betweenlBat. Rev., ch. 117, sec. 7, 
and Rev. Code, ch. 118, sec. 12. Ib id .  

WILL 
1. A evise or legatee cannot claim both under a will and against it .  

If the will gives his property to another, he may keep his property, 
but he cannot a t  the same time take anything given to him by the 
will. Therefore, where a testator bequeathed to certain of his chil- 
dren a fund arising from a policy of insurance which belonged to all 
his children equally, and directed that  in  the event the fund should 
be used in the payment of debts, the bequest should be made good 
out of his land and the residue of the land divided among all his 
children equally: Held, that the children not included in the bequest 
should be required to  elect either to take their respective shares of 
the insurance money and abandon all claim to the land, or to aban- 
don their shares of the insurance money and take the shares of the 
land given to them by the will. Weeks v. Weeks, 421. 

2 .  I t  is  only when a party put to an election is under a disability that the 
court will order a reference or account for the purpose of ascertaining 
what is to his advantage. Zbicl. 

3. Where a testator bequeathed $250 to A. and the rest of his estate to 
B.: Held, that such legacy is a charge upon the estate after the 
payment of debts. Hart v. Wzllzams, 426. 

4. The rule is that pecuniary legacies bear interest from one year after 
the death of the testator; but where they appear to be given for the 
support and maintenance of the legatee, they bear interest from the 
death of the testator. Ibid. 

5. Where a testator bequeathed to e-wh of his children a pecuniary leg- 
acy "when the youngest child arrived a t  the age of 12 years." and 
provided that his whole estate should be enjoyed by his family' in 
common until that time: Held, that  the legacy was a vested one, 
and that the testator intended only to postpone the time of payment. 
Sutton v. West, 429. 

6. In  such case the administrator of a deceased Iegatee is entitled to re- 
cover the amount of the legacy. Ibzd.  

7. An administrator or other trustee who wishes to obtain the construe- 
tion of a will must set out in his  application all the facts material 
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WILL--Contmued. 
for a decision on the rights and liabilities of the parties interested; 
and the trustee should be in possession of the property in respect to 
which he seeks the advice of the court. Perkins w. Caldwell, 433. 

8. To ascertain the facts in such case it  is proper to order an account to 
be taken of the property of the testator in the hands of the repre- 
sentatives of his deceased executor. Ibrd. 

9. The marriage of a testator subsequent to the making of a will is a 
revocation of the will. Byrd v. Surles, 435. 

10. A testator devised the land in controversy to A. for life, with power 
to sell the same (with the consent and advice of a majority of the 
executors named in the will), with remainder over to B. of "all the 
property belonging to my estate which may be in  her (A.'s) posses- 
sion a t  the time of her decease"; A. and three others were named 
as  executors, A. and one of them qualifying. Afterwards A. sold the 
land to C. and executed a deed therefor, without the advice or con- 
sent of the other executor, who had removed from the State; this 
deed did not purpose to be made by virtue of any power under the 
will. C. entered into poskession of the land under A.'s deed, and 
has retained i t  since that time. In an action by B. for the land: 
Held, (1)  that by the words, "may be in her possession,: etc., the 
testator did not intend to give A. an unlimited power to sell the land; 
(2) the deed to C was not in execution of the power given to A. by 
the will, and conveyed only the life estate of A.; (3 )  the fact that 
her coexecutor had removed from the State did not authorize A. to 
sell without his consent. Tozcles v. Fisher, 437. 

WITNESS. 
1. A defendant having an interest in the event of an action is not per- 

mitted under C. C. P., see. 343, to testify in his own behalf for the 
purpose of contradicting a former witness whose evidence tended to 
show that  the defendant fraudulently procured an assignment from 
a person deceased. Bushee v. Surles, 62. 

2. In a n  action on a bond against the executor of a deceased obligor, the 
principal obligor is  a competent witness to prove the execution of the 
bond by the defendant's testator. Peebles v. Stanley, 243. 

3. Concerning C. C. P., see. 343, a general rule may be stated, viz.: In  
all cases, except where the proposed evidence is as  to a transaction, 
etc., with a person deceased, etc., in the common-law disqualifications 
of being a party and of interest in  the event of the action are re- 
moved; but as to a c h  transactions, etc., the disqualifications are  
preserved, with the added one not known to the common law, that if 
the witness ever had an interest, upon the question of his competency 
it  is to be considered as  existing a t  the trial. Ibid. 

4. I t  is  the privilege, but not the duty, of a party to a n  action to offer 
himself a s  a witness in  his own behalf; and the fact that  such privi- 
lege is  not exercised is not the subject of comment before a jury. 
Gregg v. Wagner, 246. 

5.  Neither the wife nor the husband is a competent witness against the 
other upon the trial of an indictment for assault and battery, where 
no lasting injury is inflicted or threatened. 8. v. Davidson, 522. 
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WITNESS -Continu&. 

6. But where the wife is indicted for assault and battery in striking her 
husband with an axe, the husband is a competent witness against 
her. Ibid. 

See Judge's Charge, 5 ;  Practice, 54. 


