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T H E  SUPI iEME COU R'T 

Rape -- Married Wcman -- C~nsent cbtained by fraud: 



2 IS TITE SUPREME COURT 

I. A+$au!t with i ~ ~ t e l i t  to coril~riit rape is not con~rriittcd 
u~rless mp wodd haye been complete had thc nssarllt been 
succcust'ul 2 Arch. Crin~.  l'r. & 1'1., 305; 8 Car. & I'., 
7:'6 ; '3 l ' i~rk .  (A. Y ), 174 ; rt)O Carl)., I'b ; ,%tr v. Sam,, 1 
l t T ~ ~ r s t o ~ ~ ,  300 

11. Kepe c;in~-ot bc coimnitted by fraud, unaceon~ywnicd 
by force, R. & RJ., 487 S Car. & P., 2% ; Id., 286. These 
cases are citcd with apl)rc,val by Xishop, Wllartou, Arch- 
bold, ltneeellmd Chitty. 8 COX. ('. ('., 223 ; 6 Ala., 7ti5 1 
Car. k l'., 415 ; Id., 746 ; 4 Leigh (Va.), 64.r ; S Eng. (Ark.), 
360 ; 1 1  A r b ,  389 ; 50 Barb., 144 ; 2 S W ~ I I .  (Tern.), 394 ; 30 
Ala.. 54 ; 2 Bennctt & IIeard. L C'. C., 254; 1 I h .  (:. (I., 
.$,$I ; Whart  Criiu. T,aw, $ 1 .l-l(i. 

FAIKCI~OTH, J .  Thc d~fen(\allt was ildictetl and convicted 
~f an assanlt with intent to  coninlit rape on the lcrson of I? 
*Jane JVilliims. 

The material facts are as follows: The defendant was 
living with the 1lusba1:cl of tlic prosecutrix, 2nd usuallj slcpt 
in oue end of the house, nud the yrorecutrix and her hus- 
band ill the other end ; there 1)cil;g n lmr t i t i o~~  wall and 
door between t l len~,  each room liaving an outer door. Shc 
had  placed her bed on t l ~ c  floor iu the, rrlontl~ of August, and 
shc nlld her 1~usk)antl were asleep 11pon it, the defendant 
having rctirecl to slcep ill his room. About 11 o'clock a t  
night shc "was awakellcci a i ~ d  f o ~ d  solnc. oue in the Fed 
with her. 1Ie had pulled up her clothing and had his hand 
ion her naked perdon, and was trying to get on her, and shc 
pnshed him off and turned over and awoke her hu3banci and 



whispered to him, that there was $1 man in the room. Her 
hushand got np ; llle ilefcnclant l,y this time llad gottcn to 
the ooter door" 

His IIouor chargccl the jurj,  anlong other thi:lgs, "that, 
bcfc)re i l~ey  could f i ~ l  the dcfc~~dant guilt-, they ~ilnst 1)e 
satisfied that his inteutioli was to ravish the prosecutrix, to 
havc illicit connection with her by force and against her 
will, or that he intended to do so by committing a fraud 
upon her, by falsely personating her husband." 

This is the only part of the case we find i t  necessary to 
consider, and we are of opinion, that the alternative part of 
this imtruction is erroneous. 

Ral~c is the carnal knowledge of' any female of ten yews 
or mom, b r  force and against her will," and an assault 
with intent to commit rape must be such as would amount 
to rape it' the purpose had been accomplished. It is mani- 
feat that the defendant was endeavoring to have an improper 
connection with the prosecutrix, but this may be t~ verr 
ciiftiirell't tlling from an intent to commit rape. 13s  intell- 
t i o ~ ~ ,  however, is a question for the jury. His IIonor should 
have instructed the jury to  consider, whether the defendant's 
ititention was to accomplish his purpose by force, if neces- 
saq- ; or by exciting and soliciting her consent withont 
force ; or by fraud in personating her husballd ; and that in 
the first view he was guilty. but in either of the otlicrs hc 
was not guilty. 

Iu the second view) if he intended to desist on the first 
intimation of resistance, he is not guilty, because there ~vas  
no force against her will ; a ~ ~ d ,  in the third view, he is not 
guiltr,  because fraud is not force, except in that class of 
cases where the prisoiler has been in some way instrun~entnl 
in disabling the 1)rosecutrix to make resistance. 

This last view has not been heretofore decided in this 
State, but was decided in England, as above indicated, in 
Bex I-. Jaclison, Russell & Ryan, C. C., 456 ; a d  in a rcccwt 



4 IN THE SUPREME COUIZT. 

case ( I  868) The Queen v. Barrow, 1 Crown Cases Reserved, 
15ii. In the latter case, the woman and her husband were- 
sleeping together in betl, she being waking and sleeping. 
when she was con~pletely awakened by a man having con- 
r~cction with her, who she thought was her husband. As. - 

soon as she discovered i t  was not her husband, she pulled a t  
him to awake him, and tllc lrisorier jninpetl o E  the betl. 
The ('onrt, after mature coneitleration, said: '. TVe have 
carefully consiclered the facts 11s stated in the case. I t  does 
not apilear that the woman, ul~on whom the off'e~ice was 
alleged to have heen committed, was ad eel^ or uuconscious 
at tile time w1ie11 the act of connection commenced. It must 
1,e taken, therefore, that tllc act was (lone with the consent 
of the probccutrix, though that coi~sent xvas obtained Lp 
fraatl. It falls, tllcrcfi~re, within the class of C ~ S C S  which 
tlecidc, that when consent is o1)t:~inetl by frantl, the act done 
docs not tt~nourit to  rape." 

The cases cited in 2 Leading Criminal Cases hy Bet~uctt & 
Heart1 arc to the same coiic.lusion, and such is our 'decision. 

Feniales are protected by law from violence uf this kind, 
by the just ir~fiictio~i of the severest penalty on oEeudcrs, and 
every good citizen will be vigilant in seeing that such laws 
are fully a d  fhirly nclmiriisteml in all proper cases; but 
when there is 110 coercion i r ~  ally form tuid tricks and tlecep- 
tioll are ernployctl to  accomplish the same end, then, i l s  

against these, females are 1)rotected only by s u d  laws ;LS 
the whole community against fraud and imposition. 

There is crmr. Let  this be certified, that furtherprocced- 
ings nlRJ7 be had according to law. 
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JOHN HARDY, Adm'r., v. THE CAROLINA CENTRAL RAILWAY 
COMPANY. 

Negligenee -- Liability of Master. 

I. A master may be  liable tg  a scrrant for injuries received in his ser- 
vice from the  neligence of the master. 

2. Also, for injuries received from the negligence of a fellow servant, if 
the master was negligent in selecting a bad one. 

3. Also, for injuries received from bad machinery negligently selected by 
him. 

4. He is not liable to a servant for injuries receivcd from the negligence 
of a fellow servant in the same employment. 

Ponton v. R. R. Co 6 ,Jones 245 cited and approved.) 

PETITION to rehear, by the defendant. (See 74 N. C. 734.) 

The petition was heard a t  June Term, 1876, and the opinion 
delivered, but not heretofore reported. 

Messrs. W; S. & D. .I. Devane and D. L. Russell, for the 
plaintis. 

Messrs. h?. Strange, Wright $ Stedman and Battle $ Mor- 
decai, for the defendant. 

READE, J. We rehear the case upon the ground, that the 
defendant's counsel, byreason of what he understood to he an 
intimation from the Court in his favor upon the question of 
the liability of a master to a servant for the negligence of a 
fellow servant, did not present his views as fully as he 
otherwise would have done. But we are surprised that the 
learned counsel did not discover from the opinion filed, that 
we stated that and all his other points, and referred to his 
full brief and stated that we had fully considered them; 
and that, conceding for the sake of the argument, all hia 



G I N  THE SUPREME COURT. 

-- -- - 

HAEDY v. C. :'. RAILWAY CO. 

positions to be in his favor, yet, outside of them all, there 
was this against the defendaat, that'he had no servant a t  
the break in the road whose duty it was to warn the train ; 
that this was negligence which nothing could excuse ; and 
upon that ground the defendant was liable. 

The defendant's counsel now insists that we are mifitaken 
in the facts, for that the defendant did have a servant, the  
section master, whose duty it was to be there and warn the 
train and that he neglected his duty, and that the injury t o  
the plaintiffs intestate was the neglect, of the section master, 
a fellow servant of the deceased, for which the master, the 
defendant, is not liable. 

Let us see i t  we are mistaken. The answer of the defend- 
ant "denies that the intestate of the plaintiff was injured or 
killed by any wrongful act, neglect or default of the defend- 
ant, or of the section master, * * * or by any wrong- 
ful act or default of any of the servants, agents or employees 
of the defendant." After that denial, what matters i t  that 
the counsel alleges the contrary. The answer is conclusive 
against thc defendant ; only the plaintiff' can controvert it. 
And when we look to the evidence it is just as positive-we 
mean the evidence on the part of the defendant. The Gen- 
eral Superintendent tegtified that, "he did not think the 
section master was to blame after he had investigated the 
case. He kept him on the road afterwards." And again, 
when asked why he thought he was not to blame, he 
answered that he had been ordered to another place,by tbe 
road ma~ter,  'land that one man could not be a t  two places 
a t  one time." And again he said that if he had not been 
ordered away to another part of the road, still his duty re- 
quired that he should have been a t  another part of the road, 
some ten miles distant. Now, i t  is not pretended that it was; 
anybody's duty except the section master's to be a t  the place 
of accident and give the warning ; and i t  is expressly proved 
by the defendant that he had been ordered some ten miles 
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away, and that  i t  would have been his duty to be away, if he 
had not been ordered ; and therefore it was not his duty or 
within his power to be a t  thc idace of the accident. Who 
ought to know whether he was to blame better than the  
General Superintendent? He says he was not to blame, and 
he keeps him in service. In  what a dilemma does the coun- 
sel place his client ! I f  i t  was the duty of the section master 
to Be a t  the break and give the warning, and he neglccted 
his duty and allowed an excursion trail1 full of human beings 
to pitch into a gorge and cripple and kill, and the defendant 
kept him employed after he knew of his negligence, i t  makes 
the defendant a monster nuisance which ought to be abated 
by the force of public indignation. 

It is not alleged or provcd, that  i t  was the duty of the sec- 
tion master to go over the whole of his section after every 
storm and before a train pmse;. It is simply said that i t  is 
his duty to  go over his section after every storm, hnt how 
long after, is not said. The General Superintendent says ex- 
pressly, i t  was not his duty to have gone over i t  before this 
train passed, although ten hours had elapsed, and that he 
was not to blame for not having ilone it. And just here is 
where we said in our opinion, a t  last term, the defendant's 
liability comes in. IIe thinks i t  enough to hare  a scction 
master and hands enough to keep the road in order, taking 
his time for it. We say that there must be servants enough, 
not only for ordinary, but for extraordinary occasions, and 
that  after every storm threatening the road, every foot of i t  
mnst be examined before a train passes, and that  it will not 
do to say that  "one man cannot be in two places a t  one, 
time," but there must be a nlaq for every place, as need may 
be. Here, there was no servant a t  the place of danger and 
no one whose duty i t  was to be there. Upon this single 
ground we put our decision a t  last tern1 and we see no reason 
to change it. 

I t  is proper that I shoi~ld say, that I did not a t  the last 
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'term, as the defendant's counsel aupposes, vverlook his points 
or his authorities. I never do that. I examined carefully 
Ponton's case in 6 Jones Rep., the first case in our Court, and 
the English cases there cited. I also examined the Massa- 
chusetts case, and other American cases ; and since the last 
argument I have still further examined later English and 
American cases ; and I think i t  may be regarded as settled, 

First. A master may be liable to a servant for injuries re- 
ceived in his service from the negligence of the master. 

Second. A master is liable to a servant for injuries re- 
ceived from the negligence of a fellow servant, if the master 
was negligent in selecting a bad one. 

Third. He is also liable where he negligently selects bad 
machinery, tools, &c. 

Fourth. The master is not liable to a servant for injuries 
received from the negligence of a fellow servant in the same 
employment. Who is a fellow servant, and what is the same 
ernpl~~yrnent, are often questions of difficulty, and depend upon 
the  circumstances of each case. 

The decision a t  the last term will stand, and the defend- 
a n t  will pay the cost of the rehearing. 

PER CURIAM. Judgment accordingly. 
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JOSEPH J. NARCE v. THE CAROLINA CENTRAL RAILWAY 
COMPANY. 

Jurisdiction -- Justice of the Peace. 

Justices of the Peace have no jurisdiction of actions founded in tort. 

,(Ch. 16, 4 10, Rat. Rev. is improvidently brought forward from the Revised 
Code.) 

(Bullinger v. iKarshall, 50 N. C. 520 ; and Heptimtall v. Rue, 75. N. C. 78, 
cited and approved.) 

CIVIL ACTION brought in a Justice's Court in the county 
of BLADEN, in which the plaintiff recovered of defendant. 
company, the value of a cow which was killed by an em- 
ployee of the company, while running an engine and cars on its 
road. The defendant appealed to the Supetior Court of said 
county and the judgment of the Justice was a5rmed a t  
Chambers, on September 8th, 1875, by McKoy, J: 

From the judgment of His Honor, the defendant appealed 
to the Supreme Court. 

Messrs. Lyon Lyon, and T. R Sutton, for the plaintifi. 
Mr. W. F. French, for the defenda.nt. 

BPNUM, J. There was some dispute between the counsel, 
whether a supplemental statement a t  the foot of the case as 
stated and signed by the counsel for plaintiff' and defendant, 
was a part of the case for this Court. The supplemental 
statement is not signed by either counsel and, therefore, un- 
less i t  had been agreed to be a part of the case, we can de- 
cide the case only on the signed statement and the record. 

The action was instituted, doubtless, under the Rev. Code, 
ch. 17, § 7, which was improvidently brought forward in 
Bat. Rev. ch. 16, § 10, as the existing law, and thus misled 
the plaintiff: But, by the Const., Art. IV. $ 33,'Justices of 
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c Ions the Peace are excluded from all jurisdiction of .t b t '  

founded in tort. This action belo~~ging to that class, the 
Justice had no jurisdiction. Bullinger v. Marshall, 70 N. C. 
520 ; Heptinstall v. Rue, 75 N. C. 78. I t  can be a matter of 
little consequence to the plaintiff: whether the appeal is dis- 
missed for want of a case stated in due time, as is insisted 
npon by him, or whether the judgnient is reversed upon the 
question of jurisdiction, as is imisted upon by the defendant. 
If not appealed from, even the judgment of the Justice was 
still a nullity and could not have been enforced against the 
defendant. 

There is error. 

STATE v. A.  H. A. BELK. 

Peaee Ofleer-- Assault on -- Violation of Town Ordinanee. 

1 .  In an indictment charging a prisoner with an assault on a peace officer, 
the official character of the assailed need not be averred. 

2. The violation of a Town ordinance, even in the presence of a pohce- 
man, does not necessarily give him a right to arrest the ofender. 

3. In such cases, if the policeman is not known to be an officer, resistance 
without the use of excessive violence is justifiable 

(The practice in regard to Special Verdicts discussed and explained hy 
Mr. Justice Rodman.) 

(State v. Fill. 1 D. & B., 121 ; State v. Caweft, ! Winst. 144; State v. 
Hriggs, 3 Ire., 3.57; Slate v. Kirby, 2 Ire., 201 ; State v. Rr?jant, 65 N. ('., 
327 ; Stde  v. Gtalcup, 2 Ire., 60, cited and approved.) 

INDICTMENT, for assault and battery, tried a t  Fall Term, 
18'16, of UNION Superior Court, before firches J: 
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The indictment was drawn in the usnal form and charged 
the defendant with an assault on one MTeill. There was 
evidence tending to show that  Weill was :L policeman in the 
town of Monroe, acting under its corporate authority ; and 
that  the defendant was violating the laws of the town a t  the 
time the difficulty occurred, and resisted the policeman who 
arrested him. 

The Solicitor for the State contended, that  any resistance 
on the part of the defendant, would be an assault on the 
officer; but the Court being of a difYerent opinion, inti- 
mated that  as the indictment did not set out the oflice or 
authority of Weill, the defendant and Weill should he put 
on an equal footing. 

Upon this intimation, certain questions werc submitted to 
the jury, and upon their findings in reply as in a special ver- 
dict, the substance of which is stated in the opinion, the 
Court gave judgment for the defendant and the Solicitor for 
the State appealed. 

Attorney General, for the State. 
No counsel for defendant. 

RODYAN, J. The Judge seems to bavc thought that,  bc- 
cause the indictment was in the usual form for an assault 
and battery and did not show that Weill (the person assaulted) 
was a police officer, and that he had arrested the defendant 
by virtue or under color of his ofice, the jury were not at  
liberty to consider those facts as bearing on the question of 
the defendant's guilt. 
I11 this we think the Judge was mistaken. I f  there werc 

any statute which made an assault on a police~nan an off'ence 
of a diff'erent grade from one on an unofficial person, as an 
English statute did in respect to an assault on a privy coun- 
sellor when in the execution of his office (1 East, P. C., ch. 
VI I ,  § 2) or which imposed a greater punishmeut for such an  



assault, then, i n  order to bring the oflender within the statute, i t  
would be necessary to charge that the person assailed was :L 
policeman. But there is no such statute. A Judge might 
consider an assault on a peace officer engaged in discharging 
his lawful duty, as deserving a severer punishment by reason 
of the official character of the assailed, just as he might con- 
sider an assault on a woman or on a feeble man, more heinous 
by reason of their weakness. But in all these cases the cha- 
racter of the offence and the form of the indictment are the 
same. 

This is established by many precedents and there is none 
to the contrary. I f  an oficer is killed in making an arrest, 
the indictment is in the usual form for murder, and does not 
state the official character of the deceased. And so, if the 
party arrested, resists without killing. 1 East, P. C.,  294, 
ch. 6, § 2 ;  State v. Will, 1 D. & B., 121 ; State v. Garrett, 1 
Winst., 144 ; State v. Briggs, 3 Ire., 357. 

I t  is true that the law applicable to the case of an assault 
upon a constable or other peace officer, while lawfully making 
an arrest, is not the same as that which applies, when the 
party assailed is ~n unofficial person acting without authority. 
But all the facts presenting the relations between the par- 
ties and calling for an application of the appropriate prin- 
ciples of law, may be brought out in evidence and submitted 
to the jury under proper instructions from the Court. 

Instead of submitting the case to the jurj- on the general 
issue of not guilty and with instructions as to the law 
appropriate to the evidence, the Judge submitted certain 
questions to the jury and these, with their finding in reply, 
are regarded by the Judge and sent up to us, as a special 
verdict. 

We think this practice is one not to be advised in criminal 
casej. I t  ~7il l  be found inconvenient and moreover, i t  tends 
to impair the undoubted right of juries to find general ver- 
dicts, or at least to discourage its exercise. 
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A special verdict is properly in the form of a statement 
of facts, with a conclusion leaving i t  to the Court, to enter a 
verdict of guilty or not guilty, according to  it^ judgment on 
the law. The answers of the jury in this case when piit in 
that  fo'rn~ would read thus, " Weill was a policeman in the 
town of Monroe. H e  arrested the defendant for violating 
ail ordinauce of the town and struck the defendant with a 
stick or other weapon. Afterwards the c1efenda1,t violcntIy 
bhoved Weill." This is all that is found. 

Upon this special verdict the Solicitor for the State nzovctl 
the Judge for judgment against the defendant, which the 
,Jndge refused to give and ordered the defendant to be dis- 
charged, without howeyer entering a verdict of acquittal, as 
in his view of the case he should have done, in order to 
protect the defendant from a secoi~cl proseention. From this 
order of discharge the Solicitor appealed to this Court, 

Upon this sca;lty and evidently imperfect st:~tenwnt of 
the facts of the occurrence ill the supposed special verdict, 
we are required to determine on the guilt of the (lofendant. 

I t  is familiar lam, that nothing can be adtled to a sl)ecial 
verdict by inference. If i t  omits to set forth any fkct essep.- 
tial to  constitute the offence charged, i t  is defective ant1 the 
defendant rnwt  be held acquitted. In like manner if it 
~ h o m  a defence, the defendant nlnst bc acquitted. 

111 considering this special verdict, i t  is seen to omit to 
find that  the assault was committed in Union eountj  and in 
the town to which the policeman's jurisdiction was liniitetl. 
W e  pass this over, however, as the objection was not mu&. 

No fact is stated from which i t  appears that the police- 
man had authority to arrest the defendant. A peace oficer 
may arrest without \varrant upon suspicion of felony ant1 for 
a breach of the peace committed in his presence. L4n(1 Mr. 
Chitty adds, "for some other misdemeanors." But  these 
others we conceive are only those which some statute gives 
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a right to arrest fi)r without tvusmnt. 1 Chit. Cr. Law, 20, 
Ijat. Rev. ch. 33, 1-3. 

The violation of a town ordinance, even in the presence of 
a policenian, does not necessarily give him a right to arrest 
the .,Ee~ider ; and it tlocs not apl,ear licre that  the v io la t io~~ 
of the or t l i~ ia~~ce  was in the oficcr's presence. Tt may have 
I,een lo~tg  l~cf'orc t l ~  arrest. 

I t  is true tlmt if' R lmson li~~vfully arrested, resists with 
violence to the officer, he is guilt! of an assanlt, if he 1- L.IOWS 

or i-: notified, that Ihc officer is oiw ,'?tote T. Ki'rby, 2 Ire., 
201 ; 8tatnt~ r. Bryrrit, 63 5. C., 327. 

l h t  if tltc ofticer 11:~s no authority to make the ari est, or 
having tllc authority, is not known to be an officer arid does 
11ot in soiue may ~ i o t i f j  the party that he is an officer ar d 
llas authority, the l m t y  arrested may 1,zwfnlly resist the 
arrest as if it were ~ n a d e  by a private 1)erson. 1 Xast. 1'. C ,  
pp. 300,312, 314, rkate v. Kirhy and Stafe v. Brya~tt,  ante 

I u  this case the policeman was not known to be an oficer 
and (lid riot notifj. the defendant that  he was one. If, there- 
fore, the defendant had resisted the arrest without the use of 
cxcesive violence, he mould hare  been justified. But  he 
did not resist and committed no assault, until after (how 
long after does not al3l)ear) the 1)olicemau had struck him 
-,ith a stick or otlier weapon. 

An officer who is resisted in rnaking an arrest which he is 
:tuthorizecl to make, is justified in using the force necessary 
t o  prevent all escape and to clefcrid himse!f or others fro111 
injury, and for this purpose, he may tic the partgr or im- 
prison him until the heat of his passion is over. 1 Chit. Cr. 
Law 34, 2 Halc 1'. C'., 76-77 ; Stcrtr T. Stakup, 2 Ire., 50; 
Astatate v. Brayant, 6.5 N. C'., 32'7. 

But if therc is no attcmpt to escape and no fiwciblc resist- 
ance, it is an excess of antliority and u criminal offence, 
which may well l)c called an outrage, in the o6eer  to inflict 
any 1)lo~v or other viole~icc upon his prisoner. The prisoner 
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is justified in using any force, not excessive, in defenrli~~g 
himself' from such an uilautl~oriaed assault. 

TTTe inust uutlerstarid the verdict a6 stating that the violent 
%lo\-e' which the defedant  in this caw gave the officer, 
was iu clef'encc against the o&er with the stick, ~ l u d  ill that 
case it n-as ,justified. 

W e  concur with the Judge that  ul)oi~ the facts found, the 
dcfendsnt was entitled to a judgment of acquittal mcl to 
his discbarge. 

Tlicre is no error exccl)t in oniitting to enter zl j rdgl l~e~l t  
of acquittal. Let this o l h ~ i o n  be vertificcl in ordcr that it 
n i a j  1)c proceedetl in according to l ~ w .  

STATE T. ALFRED WH[TlC. 

Jurisdiction -- Town Ordinnnees -- By whom exeeuted. 

1. 'J'l~e Superior Court has no original jurisdiction lo  try indictments for 
violation .of town ordinances, and  the Act  of 1671, Chapter 1%. (low 
riot coufer jurisclictior. 

2. Town authorities have the to execute thc police laws adopted 
for the government thereof. 

(Sfoie  r. 'I'71.readgill a t  this Term, and Sl(,ie v. l lroo?~.sl~nnX., (i Ire., 7:3. 
cited and approved.) 

INDICTMENT fi)r inisdenleanor tried a t  Spring Term, 1876, 
of HALIFAX Superior Court, before SYntts, J. 

The  defendant was charged with selling spirtnous liqr~ors 
on Sunday, in the town of Scotland Neck, in violation of a n  
ordi~:ance of said town. On the trial in the Court below, 
the defendant moved to quash the bill of indictment for 



want of jurisdiction, which motion ~ \ - ; I S  allowetl, and the  
State appealed. 

Atbrney Genrrd, for the State. 
Mr. Tho,?. fY Hill, for the defwdant.  

I ~ Y X L M ,  J. This cube is governed by the Side v. jr'flr~ad- 
gill, tlwidctl a t  this tcrm of' the Court. It is there held, that 
the Superior Court has no original juristliction to inclict tbr 
tl!c violation of to:vn ortlinances, but that the tow11 o n l ~ ,  
through it6 llroper oficer> ant1 macliiucry of governmellt 
must execute its o\vn police laws. 

?'he indictment here i* b a w l  u l ) o ~ ~  a rnibconstr~~ction ot' 

the Act of l b ' i l ,  c l ~ .  193. That Act cousists of but two scc- 
tionh. The first section gives to the chief o f i c e r ~  of citie.: 
and toivnr; tlle jnrietliction ant1 llo\\ers of Justiccs of' t21c 
i'eacc, over crimes conlrnitted uitllili their corporations. The 
second s e c t i o ~  rr~alces any violation of ally ordinance of such 
cities and tow~t.:, a rniderneanor, "su@ject to  the 1)rovisioli+ 
of this ,4ct," Tl'hnt provisions '? The only provision$ arc 
in the first secxtion, which do no iriorc than collfer the jnrih- 
tliction of' Justiccs of the Peace ul)o~i the chief ofFicma of 
cities and towns. Jlanifestlv thell, the purpose of thc second 
section of tha Act,  if i t  has any cleaning a t  all, was to  give 
t o  Jluyora, bc , final jnriscliction to hear ant1 cicterrninc as 
misdenieanors, all violations of town ordinances ~vhcre  the 
offence and ith punislime~lt are eognizab!e by a Justice of the 
l'cncc. Iron-ever that  n i a j  be, most clearly no ,jurisdiction 
is conferred expressly or by fair implication, npon the  Su- 
perior Courts. The Act  itself create; no new ofience. 
Selling spirituous liquors 011 the  Sabbath, fhr which the  de- 
fendant is indicted, is not an indictable offence either a t  
c20mmon law or by statute. LWC T-. Broohslt~mk, G Ircd., 78. 

No error. This will be certified. 

PER CURIAM. Judgment affirmed. 
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STATE v. JOHN H. THREADGILL. 

Jurisdiction -- Violation of Munieipal Laws. 

1. I n  an indictment for misdemeanor for violating a town ordinance, which 
aHixes a penalty of ten dollars fine or ten days imprisonment ; Held, 
that the Superior Court has no jurisdiction. 

2. An amended town charter of 1874, which recites that there was a char- 
ter of 1825, is no evidence of the powers granted in the first charter. 

(Town of Washington v. Hammond, at this term.) 

INDICTMENT for misdemeanor under ch. 111, § 31, Battle's 
Revisal, tried a t  Fall Term, 1875, of ANSON Superior Court, 

I 
before Buzton, J. 

The indictment charged defendant with selling spirituous 
liquors, in violation of an ordinance of the town of Wades- 
boro. The facts, necessary to an understanding of the case, 
are sufficiently stated in the opinion of this Court. 

Verdict and jndgment against the defendant ; from which 
he appealed. 

Attorncy General, for the St,ate. 
Messrs. D a ~ g a n  & Pemberton, for defendant,. 

BYNUM, J. The defendant is indicted in the Superior 
Court for the violation of an ordinance of the town of 
Wadesboro. The defendant insists that the Court has no 
jurisdiction of the offence charged, and that His Honor erred 
in his instructions to the jury. 

I. The jurisdiction. The ordinance was passed in May, 
1873, and prohibits the sale of spirituous liquors within the 
town in the quantity of a quart or less, without the license 
of the Mayor and the payment of twenty-five dollars, under 
a penalty of ten dollars or ten days imprisonment. The 

2 
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State claims that the violation of this by-law is indictable 
in the Superior Courts by virtue of Bat. Rev., ch. 111, § 31, 
which sectioli is thus worded: "Any person or persons vio- 
lating any ordinance of any city or town of this State, shall 
be deemed guilty of a misdemeanor, and slzall be subject t o  
the provisions of this chapter." 

Whether the Legislature meant by this act to confer upon 
the municipal corporations which created the offences, the 
jurisdiction to try the off'enders, or upon the Superior Courts, 
is a question admitting of no doubt. The penalty for violat- 
ing the ordinance is fixed within the limits of the Justice's 
jurisdiction, and by consequence the jurisdiction of the Su- 
perlor Courts is expressly excluded by the Constitution, 
Ar t .  IV.  $5 33-15 But i t  is insisted by the State, and 
His I-Ionor so held the law to be, that  when the Statute de- 
clared the violation of a town ordinance to be a misdemeanor, 
without limiting the punishment within a Justiccs jurisdic- 
tion, that  the punislime~it of the ofYence was a t  the discre- 
tion of the Court, and the Superior Court therefore had ex- 
clusive jurisdiction. I f  this be so, i t  was superflous in t h e  
town to a f ix  a perialtj to the violation of the ordinance. 
The corporation has no jurisdiction and therefore cannot clt- 
force it, sntl the Superior Conrt, because i t  has jurisdiction, 
cannot notice it ! The jurisdiction cannot be concurrent, be- 
cause they hare not the same power of punishment. A plain 
r~rinciple governs the case. I t  is this: municipal laws must 
be executed by the municipality itself, unless some statute-. 
provides expressly otherwise. This is a limitatio~l which 
rests upon municipal powers. The Legislature, in conferring- 
corporate powers, hare selected the depository of the powers 
which they intended should be exercised and, in doing so, 
have by implication prohibited its exercise by any other  
agency; Cooley, Const. Lim. 206. I t  would be manifestly un- 
just, to  inipose on the State and County the expense of adminis- 
tering the by-laws of corporations, enacted by themselves for 
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their own benefit, a3 distinct from that of the community a t  
large. 

11. The evidence. The defendant denied the existence of 
the corporation, or if i t  existed, he denied that there was: 
conferred upon it the power to enact the ordinance in ques- 
tion. The ordinance was passed in May, 1873. The State 
was unable to produce the original town charter, ha t  to 
establish its existence, off'ered in evidence what purported t o  
he an an~ended charter of the town, ratified in 1s74, and 
subsequent to the ordinance. This amended charter recites 
that the original charter was granted in 1826. Admitting 
that this was evidence of the existence of a charter, prior to 
thc ordinance, it was not evidence, as His Honor held i t  t o  
be, of the j~ower contained in the lost charter to make this 
ordinance. Municipal corporatiolis can exercise no powerg 
bu t  such as are expressly conferred, or are essential to the  
declared purposes (if the corporation. Dillori o11 Mnn. 
Corp. 55. 

The State having failed to show that the original act of 
incorporation authorized the cr~actn~ent  of this ordinance, 
failed to  make out the case, and IIis Honor should have so 
instructed the jury. The Legislature never inteided to 
make the violation of a m i t i  ortlinancy an indictable misde- 
meanor. 

Other points were presented, but i t  is unnecessary to re- 
view them. See Town, of Washington v. Hainmond, decided 
a t  this term. There is error. 

PER CURIAM. Venire de no7:o 
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STATE v, ALLEN CARTER. 

W o r d s ,  however grierou<. a re  not  sufficient; provocation to reduce the 
c r ime of murdcr to mandaughter .  

S t a t e  v. Taclreif. 1 llnn+s, 210 ; Stale T. Hill ,  4 D. & B. 401 ; State v. 
Ba~lfield,  8 Trc. 341,  a;) i Stafe v. T l o t o ~ ' I ,  9 Ire. 435. cite.1 a d  ayproved. 

This was :in INDICTMENT against Allen Chrtcr for the mur- 
de r  of Bushrod TI7. T,ilIj, removed from Stanly county, and 
tr ied before Purchrs,  J; ,  at  Fall Term, 1876, of RICHMOND 
Superior Court. 

The State proved, anlong other things, that about tllrec 
months before the homicide, the prisoner saitl, in the ab- 
sence of the deceased, that  he would kill him for talking 
about him ; that on the occasio~~ of the homicide, the  pri-  
soner came to the house of the deceased, and after the usual 
salutations, said, " I understand rou accuse my boys of kill- 
i n g  st hog." The deceased replied that he did, and ' &  gave 
his reasons." Thereupon prisouer stated that if he thought 
t h e  deceased believed i t ,  he would kill him and raised his 
g u n  and shot a t  him. The deceasecl then remarked, " J'our 
g u n  had no load iu it," when the prisoner drew his bowie 
knife, which resembled those '' the soldiers had made a t  thc 
commencement of .the IT-ar-honmmade," and ran towards 
fhe deceased, who retreated. The prisonerl~~rsued him and 
caught, stabbed and killed him The State also proved that  
%here mas a bullet hole in the door of a barn, near which the 
deceased was standing, when thc Fun was fired a t  him. The 
defendant introduced 110 testimony. 

111 the argument, the prisoner's counsel insisfed, "that he 
h a d  legal provocation to commit the act, and therefore should 
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-- 
STATE v. CARTER 

-- 

be acquitted entirely, and that, a t  mo4,  it could not be more 
than manslaughter." 

The State took the position that there was no legal proro- 
cation ancl that  the crime was murder, ancl so asked the Court 
to charge. 

IIis Honor then charged the jury as fi)llows : " It is for r o a  
to determine whether the prisoner killed B. W. Lilly or 
not;  and if he did, in what manner and under what cir- 
cumstances, so as to enable you to determine whether he i s  
guilty or not, arid if guiltr,  of what oEence. To determine 
that, IOU wiI1 find the facts from the evidence, and apply 
them to the law as given you by the Court That  if it ay- 
peared from the evidence that the prisoner killed Lilly with 
a deadly weapon, and nothing further appearing, the law 
would presume malice and he tvould be guilty of murder. 
That when huch killing was shown, i t  then devolved upon 
the prisoner to show the facts and circumstances to excuse 
him for snch killing, or to mitigate or reduce i t  to man- 
slaughter ; uiiless such facts and circumstances of excuse o r  
mitigation appeared from the testimony introduced by the  
State. That  if the description of the knife, used by the pri- 
soner in committing the homicide, was true, it was a deadly 
weapon. 

Therefore to excuse the prisoner for such killing and en- 
title him to a verdict of not guilty, i t  must appear that h e  
did i t  in self-defence and to prevent the deceased from kill- 
ing him, or from doing him some great bodily harm. TCP 
extenuate and reduce i t  to manslaughter, i t  must appear t ha t  
the prisoner and the deceaeed were in an aRrag, or that  t h e  
deceased had committed an assault, upon the prisoner, before 
he inflicted the mortal wound upon the deceased ; that  words 
alone, however grievous, would not excuse, nor would they 
extenuate and reduce the crime to manslaughter. That  i f  
the testimony of the two Lillys, the only witnesses of t he  
transaction, was a true photograph of the transaction, i t  was 
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a case of murder. Though, the jury are the triers of the 
facts, and in doing this, they should not only take into con- 
sideration what the witnesses said, but thcir characters, their 
demeanor upon the stand, their opportunity tn know the 
t ru th  of what they said, and their ability to understand and 
remember them correctly ; and that they must be satisfied 
of  the prisoner's guilt beyond a reasonable doubt." 

The prisoner's exceptions to the charge are sufficiently 
stated in the opinion of this Court. 

Verdict of guilty. Rule for new trial, rule discharged. 
Motion in arrest, overruled. Judgment. Appeal by defen- 
dant. 

Attorney General fbr the State. 
No counsel for defendant. 

READE, J. There was evidence tending to show, that the 
deceased had, a considerable time before the homicide, been 
talking about the sons of the prisoner ; charging that they 
Billed a hog, (whether i t  amounted to a charge of larceny 
does not appear,) and that the prisoner, in  the absence of the 
deceased, had said that he would kill him if he did not quit 
talking about it. I f  that  testimony was true, then there 
was mpress malice ; and i t  would be a clear case of murder. 
B u t  leave out that feature of the case, and the9 the facts 
are,  that  the prisoner went near the house of the deceased 
a n d  asked the deceased, whether he had said that his sons 
had  killed the hog?  And upon the deceased admitting 
%hat he had, the prisoner shot a t  him with his gun. Fail- . 
iug  to hit him, the prisoner ran a t  him and after him, (the 
deceased fleeing,) until he caught him and stabbed him sev- 
eral times with a knife, and killed him. The only provoca- 
tion given the prisoner was the admission of the deceased, 
t h a t  he had said, that the prisoner's sons had killed the hog. 
T h e  only question necessary to consider is, whether that  
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provocation was sufficient to mitigate the homicide to man- 
slaughter ? 

1. The rule is, that words are not, but blows are, a sufficient 
provocation to lessen the crime of homicide to manslaughter. 
State v. Tackett, 1 IIawks 210. State v. Hill, 4 Dev. & Bat. 
491. Stnte v. BarJield, 8 Ire. 344. State v. Howell, 9 Ire. 485. 
His Honor held that the provocation did not mitigate the 
killing to manslaugter. And in this he is sustained by all 
of the authorities. 

2. The prisoner objected that His Honor did not advert 
t o  the distinction "between those weapons which are gener- 
ally used as m e a ~ ~ s  of offence, without any positive deadly 
purpose and those always used with an intent to kill." 
Whatever force there may be in that distinction, i t  is not in 
favor of the prisoner, but 1s against him ; for the weapons 
which he used were, first a loaded gun which he discharged 
at the deceased, and secondly, a home-made bowie-knife, 
such as the soldiers had made when they were going to the 
war. The peculiar office of both of these weapons is to kill. 

3. Again the prisoner objected, that His Honor did not 
advert to the exception to the rple, that malice is implied 
from the use of a deadly weapon, "involved in the manner 
in which the weapon is used and the blow given." 

There is nothing in such exception in favor of the prison- 
e r  ; for the manner of using the gnn was, to discharge i t  a t  
the deceased in carrying distance ; and the manner of using 
the knife was, to strike with all his force, stabbing the 
deceased repeatedly and one time driving the knife clear 
through the body. 

There is no error in .the record to sustain the motion in 
arrest of judgment. 

There is no error. This wlll be certified kc. 

PER CURIAM. Judgment afirmed. 
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STEPHEY H. TEIREADG11,L-V. J O H N  J. hlcLENDON. 

Contract -- Agricultural Supplies --Promise t o  pay deht of another. 

1. Where A furnished supplies to a cropper of B. upon a promise by B, to  
pay for the same, and afterwards B toek into his possession cotton be- 
longing to the cropper and sufficient to pay A's account, and thereafter 
promised to pay the same; Held, that B is liable to A upon the latter 
promise. 

2.  In such case the latter promise was not made by 1: as  surety for the 
cropper, but for himself, because the fund out of whic!~ the debt was to 
be paid was in his hand. 

(SLadey v. Hendricks 13 Ire.  8G ; Hall T. Robitzsor~, 8 Ire. 56, and Druug- 
han v. Bzclzting, 9 Ire. 10, cited, distinguished and approved. 

CIVIL ACTIOIT, tried a t  Fall Term, 1876, of ANSON Superior 
Court, before Pwches, J: 

The action was commenced before a Justice of the Peace, 
and brought by appeal to the Superior Court. 

The plaintiff declared upon a store account of $56.09, 
which was charged to the defendant, and $100, which was 
charged to one Treadaway who was a cropper of the defend- 
aut. The debt was contracted for supplies and fertilizers. 
It was admitted that  the goods charged in both bills were 
received by Treadaway. 

There was evidence tending to show, that  defendant di- 
rected plaintiff' to let Treadaway have such goods as he 
wanted, and he wonld see that  plaintiff was paid for them ; 
and that  the plaintiff by reason of this, let Treadaway have 
credit a t  his store ; that  the defendant, with the consent of 
Treadaway, took into his possession a quantity of cotton be- 
longing to said Treadaway, for the purpose of selling the 
same, and paying the plaintiff's account ; that  after he had 
so received the cotton, he again promised to pay the ylain- 
t i ff ;  that  the defendant by virtue of a written agreement, 
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had furnished his cropper with provisions, to an amount 
greater than the cropper's part of the crop was worth, and 
took the cotton to re-imburse himself. There was o t h e ~  
conflicting testimony introduced by both parties. 

His Honor charged the jury, that in considering the evi- 
dence as to the account of $56.09 for fertilizers, if they 
should find that plaiutiff sold to defendant, and delivered 
the fertilizers to the defendant or Treadaway as his 
agent, the plaintiff was entitled to recover. And in 
considering the other account, if they should find that t h e  
defendant received cotton enough to pay himself, and t o  
leave a balance, and that having so received the cotton, 
promised the plaintiff to pay Treadaway's account, t h e  
plaintiff would be entitled to recover, to an amount suffici- 
ent t o  pay said account ; otherwise the defendant would not 
be liable. 

The jury rendered a verdict in favor of the plaintiff for 
$151.95 and interest. Rule for a new trial. Rule discharg- 
ed. Judgment. Appeal by the defendant. 

Messrs. Battle a d  Mordecai, for the plaintiff, cited, 
'CVatkons v. Perkins, 1 Ld. Raymond 222 ; 3 Par. Con. 21, 

note (0) and lbid 25-27 ; Stanly v. Hendricks, 13 Ire. 86, latter 
part of opinion. 

Messrs. Plaft B. Walker and J; 3. Staples for the defend- 
ant, cited Brauyhan v. Bunting, 9 Ire. 1Q ; Chitty on 
Contracts, 10th Amer. Ed. p. 555, et seq ; Stanly v. Hendricks,. 
13 Ire. 86 ; Hicks v. Critcher, Phil. Law 353 ; Haughto n v 
Newberry, 69 N. C. 456, and Ihomas v. Campbell, 74 N. C 
787. 

PEARSON C. J. The facts in the case do not put the de- 
fendant in a very favorable light. The defendant had a hem 
on the crop and was bound to furnish his cropper with nec- 
essary supplies. To induce the plaintiff to furnish his crop- 
per with the goods necessary to enable him to carry on t h e  
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farming operations, the defendant promises the plaintiff, 
that if he would furnish the goods, he would see that they 
were paid for. Accordingly, the plaintiff let the defend- 
ant's cropper have the goods. A t  the end of the year, de- 
fendant took into his possession the cotton made by his 
cropper, which was more than enough to pay the account of 
defendant for the provisions he had let his cropper have 
and also the plaintiff's account for the goods he had furnish- 
ed. Thereupon the defendant promised that he would pay 
the plaintifl', but afterwards on the pretext that the cotton 
was not enough to pay his own account and that of the 
plaintiff also, which pretext the jury find to be untrue, he 
refuses to pay the plaintiff, and as a defence to the action, 
relies upon a statute passed to prevent fraud. 

ITis Honor, i t  may be, attached more importance to the 
fact-that the guano mas charged on the books of the plain- 
tiff to the defendant, and the goods furnished were charged 
to the cropper-than i t  deserved ; that considering the fact, 
that the defendant was bound to furnish his cropper with 
necessary supplies qnd had a lien upon the crop, i t  ought to 
have been left to the jury, to say, whether the credit was 
not in the first instance given to the defendant and the 
entries on the book made simply to discriminate, what was 
for farm purposes, and what, for the personal use of the crop- 
per and his family. 

Assuming however, that the defendant was merely the 
surety of his cropper, and that the original promise fell 
within the operation of the statute of frauds, we concur fully 
with Ifis Honor in the conclusion, that the defendant was 
bound by his direct promise to pay, after he had taken the 
cotton crop into possession, and had in his hands the means, 
out of which to pay the plaintiffs account-cotton being a 
cash article and convertible a t  pleasure into money. 

The purpose of the statute, was to protect eureties, by re- 
quiring the promise to be in writing as a guaranty of its 
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being well considered ; and i t  is settled, that  a new consid 
eration does not take the promise out of the operation of the 
statute, Stanly v. Hend~icks, 13 Ire. 86. Bu t  i t  is also set- 
tled, that  when the surety receives money out of which it 
is his duty to pay the debt, although his first promise can- 
not he inferred, the receipt of the money raises another 
prornise by implication, upon which he is liable to an action 
"for money paid to his use," as in Hall v. Robinson, 8 Ire. 
56 ; or for money "had and received for the use of the plain- 
tiff," as in Braughan v. Bunting, 9 Ire. 10. 

A n  attempt was made to distinguish our case, on the 
ground, that defendant had received cotton and not money. 
Two replies may be made ; cotton being a cash article, after 
a reasonable time, the defendant in furtherance of justice, 
will be presumed to have converted i t  into money ; but the 
more conclusive reply is: this action is not brought upon 
an implied promise, as in the cases cited, but is brought up- 
on a direct express promise to pay the plaintiff the amount of 
his account. This promise the defendant makes, riot as the 
surety of his cropper, but for himself, by reason of his hav- 
ing in his hands, the fuiid out of which i t  ought in justice 
to be paid. So it is stronger than the two cases referred to. 

No error. 

PER CURIAM. Judgment affirmed. 
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JOHN C. HEYER v. NED BEATTY. 

Su$cieacy of Answer--Proceeding under Landlord and Tenant Act. 

1. A n  answer which sets out  "that no allegation of the complaint is true" 
is insuficient. I t  is necessary that the defendant shall separately an- 
swer each allegation of the complaint, by a general denialeither of the 
whole allezation (not the whole complaint) or by  a specific denial of 
some selccted and specific part of the allegation. 

2. In  a procet ding before a Justice of the Peace under the Landlord and 
Tenant Act, (Laws 1SG8-'(i9, ch. 166,)  a defendant who does not 
deny having entered as the tenant of the plaintiff, is estopped 
from setting up a superior t ~ t l e  existing a t  the date of the lease or 
subsequently acquired from a third person. 

( Callowny v. Humby, 65 N C.  631 ; Turner v Lowe, 68 N. C. 4 1 3 ;  

Fluck v. Duwson, 69 N .  C .  4 2 ;  Abbolt v. Cromurtie, i J  N .  C. 292 
and Forsythe v Bullock, 74 N. C. 135, cited, distinguished and ap- 
proved. ) 

MOTION to dismiss the action, heard before Henry, J. at  a 
special term of the Superior Court of NEW HANOVER county, 
December, 1875. 

This was a proceeding under the act of 1868-'69, ch. 
156, commonly known as the "Landlord alld Tenant Act" 
before a Justice of the Peace. The plaintiff' made oath that 
the defendant entered into the premises of a certain lot in 
Wilmington as the tenant of the plaintiff', that the term of 
the defendant had expired, that plaintiif'had demanded pos- 
session of the premises, which defendant had refused and 
continued to hold over. 

The defendant answered, 1st. That no allegatim of the 
complaint is true. 2nd. That the plaintiff' ought not to 
have or maintain his action against the defendant because 
the premises, mentioned in the complaint, a t  the time when 
the rent for which said action is brought, is alleged to be 
due, were aud are now the land and freehold of the defendant ; 
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nor \vas the plaintiff then nor is he now entitled to the pos- 
session thereof. And the defendant further answers that 
the title to the said premises was a t  the time aforesaid and 
is now in the said clefendant and will come in question on 
the trial of this action. Up011 the trial before the Justice 
the defendant demanded a jury, who returned for their ver- 
dict, "that the defendant was not the tenant of the plaintifY,' 
whereupon the Justice dismissed the proceedings and the 
plaintiff appealed to the Superior Coll~t .  In  that Court the 
defendant moved to dismiss the action for want of jurisdic- 
tion in the Justice's Court. 

Motion allowed. Appeal by plaintitt: 

Messrs. W. S. & D. J. Devane, for plaintifl'. 
Messrs. A. T. & J; London and Busbee $ Busbee, for clefin- 

dant. 

RODMAN, J. (After stating the facts as above.) 
If the Justice had no jurisdiction, the action was properlj 

dismissed, because the appellate Court should have glven 
such judgment as the Court below should have given. 

The ground on which i t  is argued that the Justice had no 
jurisdiction, is, that  the title to the land was put iu contro- 
versy by the pleadings. 

By Art. IT. § 33, of the Constitution, a Justice a t  the date 
of these proceedings had jurisdiction only of actions, ''wherein 
the title to real estate shall not be in controversy." 

To the same eflect is sec. 14, of ch. 63, Bat. Rev. Section 
16, of said chapter, is as follows : " I n  every action brought 
in a Court of a Justice of the Peace, where the title to real 
estate comes in controversy, the defendant may, either with 
or  without other matter of defence, set forth in his answer, 
any matter showing that  such title will come in question." 
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Section 17 :  I f  i t  appears on the trial that the title to real 
estate is in controversy, the Justice shall dismiss the action 
and render judgment against the plaintiff' for costs. 

By section 24, of the Landlord and Tenant -4ct, the pro- 
visions of the above cited sections are applicable to actions 
under that  Act. So that, the only quedtion presented in this 
case is :  Was the title to the land put in coutrovers~ by the 
pleadings ? 

This is to be decided on the pleadings alone and of course 
is unatfected by the finding of the jury before the Justice. 

Our Code i s  100) says, "The  answer of the defendant 
must contain, 1 st. A general or specific deuial of each rnate- 
rial allegation of the complaiut controverted by the defcn- 
tlant, kc." 

In PZack v. Bauison, 69 N. C. 32, the f i r ~ t  defence in tlie 
answer was, ' -  that no allegation in the complaint is true," 
which is almost in the identical words of the first defence in 
t he  answer in the present case. The Courc held that suc l~  a 
mode of denial mas insuficient and might bc stricken out. 
JIr. Pomeroy, in his valuable work on Remedies, espressea 
a diff'erent opinion. On 13. 655, # 611, he says: " I t  is very 
plain that in the former case, (that is when the def'entlant 
desires to put the whole complaint in issue,) the general 
denial, in its brief and conlprehensive form, is as efficacious 
a s  a particular traverse of each averment separately." I l e  
considers the general denial, as the substitute under the 
Code, for the plea of the general issue under the former 
~ys t em.  

It may be dificult to define satisfactorily the exact mean- 
i ng  of the words used in the section of the Code cited and 
u7e will riot attempt it. But  we conceive, that  one principal 
object of the new system, was to abolish or restrict the use 
of the gerleral issue ; to require of plaintif&, as far as i t  was 
practicable, a statement oi the facts as they were, and not 
according to their lcgal efect ; and thus both to enable and 
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to  yequire defendants to specify the particular facts which 
they intended to controvert. To permit a denial of the facts 
of the complaint en masse, would be to lose this object and to 
allow and extend, a t  least where the answer is not under oath, 
the abuse of the general issue, which formerly existed. I t  
would seem also to ignore the requirement that  the denial 
shall be of each material allegation. This requirement is met 
nominally arid in form only, by the form of general denial 
approved by Mr. Pomeroy. The requirement seem3 to de- 
mand that  the defendant should separately answer each 
material allegation, by a general denial either of the whole 
allegation, (not the whole complaint,) or by a specific denial 
of some selected and specific part of the allegation. 

I t  is useless, however, to pursue this discussion : Because 
if the form of general denial used by the defendant is proper 
and suflicient, i t  offers a material issue, and presents :t 

defence, full and complete in itself, of which the Justice had 
jurisdiction. And if, as we think, i t  did not comply with 
the Code ancl was i~lsuffic@nt in form, the plaintiff might 
have had i t  stricken out and, so f'ar as this first defence is 
concerned, have demanded judgment. 

I f  the defendant mas not the tenant of the plaintiff, which 
was the substance of the issue intended to be ofl'ered, i t  was 
immaterial in the case before the Justice, whether the de- 
fendant owned the laud or not. I f  he was, and had entered 
as the tenant of the plaintic, or after entry, had become 
such tenant, he mas estopped from assertii~g his title until 
he had restored the possession to the plaintiff. Ahboit v. Cro- 
martie, 72 N. C., 292. 

The matter pleaded in the second defence was therefore 
immaterial and, whether true or not, could no t  affect the 
judgment. I t  did riot legally put the title in controversy, as 
i t  clicl not offer a material issue 

I f  this had been the only defence, i t  would have been de- 
fective and insufficient, ancl the plaintiff would have been 
entitled to judgment on the pleadings. 
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The cases of Callou~a?/ v. Hamhy, 65  N. C., 631, Turner u. 
L o z c ~ ,  66 N. C., 413, and Forsythe v. Bullock, 74 N. C. 135, 
=we plairlly distinguishable from the present. I n  those cases 
the defendant was technically and a t  law, the tenant of the 
plaintiff: The defence in each case was, that  in equity he 
was  not the tenant and hail not entered as such, or that the 
landlord had equitably released to him, thus extinguishing 
the tenancy by his own act. In none of those cases, did 
the tenant, uhilr admitting his eniry as tenant, attempt to set 
up  a superior title against the landlord, existing a t  the date 
of the lease or acquired from a third party subsequently, as 
the second defence in this case does. 

I n  Turner v. Lo,(;e, it is said, that the rule forbidding a 
tenant to dispute the title of his landlord is unimpaired. 

UTe are of opinion that  upon the answer, the Justice had 
jurisdiction, and of coursc the Superior Court had on ap- 
peal. 

It mill be seen that in our observations on the first de- 
fence, we have assumed for the sake of the argument, that  
the yleaciing~ before a Justice must be as formal as in a Su- 
p r i o r  Court. Of course this is not strictly true, C. C. 1'. 
3 505, Rule 5. As  i t  i~ evident that  the defendant inten- 
ded to deny the tenancj, we think he ought to be allowed 
to amend his first defence, if he shall move to do so, by de- 
nying separately and generally, or specifically as hc may de- 
e i ~ ,  each material allegation of the complaint which he in- 
fends to controvert. I f  he does not amend, his first defence 
may be striekeu out, and his second defence may be held in- 
s~l l ic ien t ,  and the plaintiff will be entitled to judgment. 

The case is remanded to be proceeded in according to 
this opinion. P la in t iE~r i l l  recover costs iu this Court. 

PER CURTAM. Judgment reversed. 
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'SO\VX OF W hSIIIN(;'IIO?: V. .JO:JN IT. HAAIMOND. 

Jurisdicticn--Con$ict of Municipal and State Law. 

1. Ttlc Act of' thc (icneral As;emhly, (Laws 1571-'74, ah.  193,) establish- 
ing Special Courts in cities a:rd towns, is constitutional 

2. 'The uperior Conrts have cxciusiv.: jllrisdiction of n~isricmennors, 
where the  punislrment is not limited to a fine not excced:ng fifty dol- 
lars, or ilnprisonment not exceeding one month. 

:I. J l~~n ic ipa l  ordinnnccs and by-laws Irlust bc in I:ar~nony with thc gcn- 
cr:tl I;r~rs ofthe State, and w l ~ e ~ ~ e v t r r  they cornc ill conilict with s:ich 
gencral Iaiva. must give map. the ref;^^, wl~ere  an act is a criminsi 
off'cncc indictahlc i l l  the Superior Courts, an or~linancc of  a city o r  
town, making such azt a criminal otfencc piiirishahlc by fine or ~mpr i s -  
onnrent, is void. 

(St/xte v .  7 ' h ~  t r~lgi l l ,  a t  this tern), ' l ' r ~ t o ~  of3;':./er~lor~ v. 11/00!. 66 N. C. 
370 ant1 State v. I ' e ~ ~ t l e i . ,  HG N. U. 3l:3 .  cited and approved ) 

CRIXIXAL ACIION, trietl nt Fall Term 1876 of BEAI F )KT 

Sn1)wior Court, before Moore, .J. 
This was an appeal by the dcfenclant from the judgrnent 

of the Intendant of Police of the Town of XTasliington, sen- 
te l ic i~~g hi131 to jail for violation of an ordinance, of which 
the following is :L cXol,y : "Bo. 21. All persons are prohibitr 
cd from i ~ ~ j u r i u g  or t1wrn:~ging the purnps, bniclges o r m y  
other public poperty.  Any \iolatiol~ of this ortlinnnce 
bhall sul)jec.t tlre off'entler to a fine of not more than twenty 
tloll:m, or in~prisonment of not more than one month." 
The 3larltet Ilonso was the property alleged to have been 
i11,jurecl by defenclant. 

'Ilk~e tlefeuclant inoretl to clisniiss thc action : I .  Because 
the Act of 1871-'72, ch. 19.5, conferring crin~ir~al  jnrisdic- 
tiou upon chief officers of cities ant1 towns, is nnconstitution- 
al, ill that the j~~risdict ion of Justices of the Peace is cxcln- 
sive. 2. 13ecansc the snit1 Act tlelegates power to er~act 
c r imi rd  law. 

3 



Ttis Honor snstairml the motion a l ~ d  dismissed the case, 
and held the Act to I J ~  n :~c.onst i tnt io~~d From this ruling, 
$he l,l:~intift' ap;r~:tlc~,l. 

UIXUM, .I. I h e  Constitutio~l 1)rovitlcs that  t h e  judicial 
power of the S1:lte shall be \ehtetl i l l  a Court for the trial of 
Im~~cachrnents ,  a, Supume Court, S~iperior C'onrts Courts uf 
Justices o f t h e  l'eace albcl ~Speciul C'oii~t,.. . Art .  IT'. 5 4. I t  
also declarel; that  the General Assembly sliall provide fhr the 
establishment of Spwi!il (:OUI?S fbr the trial of misclcrnean~rs, 
in  cities and towns, where they may 1)e necessarj.. Ar t  I V .  
fS 19. Here then is a n  express po\\ er to  create Spccid C'oarts 
for the trial of mistlenleanorb, i l l  cities ant1 t o n . ~ ~ s ,  v 1~erc 
they may be uecessary ; and the  G ~ n c r a l  Assernblj is con- 
sti tuted the judpc of the necessity, ancl when dcerned to be 
necessary, is c*lothecl with the 1~on.cr ant1 t l u t ~  of ercatil~g 
them. Accordingly, the Legislature of 1871-'2, 1)y an Act ,  
ch. 195, § 1, (ice I'at. Rev. ch. 1 1  1 ,  $ 30,) did exercise the 
power by constituti[~g the chief officers of all the incorporated 
'cities and t o ~ r n s  of t l ~ e  State, tllc ofkiwrs to  hold such Sl,ccial 
t c 0 ~ 1 - t ~  in their resl~ccntive niunic~ipalitics, a ~ l d  co~~feri'cd up011 
them jurisdiction over niisdemeal~ors cornmittetl withit1 
their  corporations, to-wit: that of Justices of thc J'eace. 
Under the Constitution, both before and since i t  has been 
amended, these Special Courts cnn exerciqe no civil jurisdic- 
t ion a t  all, and no crinli~~:il j~~riicliction except over misde- 
meanors. It was not Iicc.cabiu'1 for the Act creating, to  
designate them by name, as ,S)~ccial Coz~ts,  if the powers and 
duties imparted to  them constituted them such. His Honor, 
tllerefore, erred in holding that  the Act  so establishing these 
Courts, is unconstitutional n ~ ~ d  voitl. fi7rn qf Edenton \-. 

TVool et ol.. 63 K. C. 279. ~Yfcr tp  1.. JZI11d~r. 66 K. C. 313. 



But the question occurs: Has the Intendant of the town 
final jurisdiction in this case? The charge is, that the de- 
fendant wilfully injured the "Market Houw" of the to\\-n, in 
whLt ion  of "Ordinance KO. 21," declaring the oftellrler liablc 
60 a fine of twenty dollars or imprisonnlent of not more than 
a rnonth. The general criminal law of thc State, long prior 
%t,o the  ordinance, had made the same  act mzcl qfe?ire,  a mis- 
demeanor. Bat.  Rev. ch. 32. s s 23-29. As under the 
general law, all niisdemeariors are punishable by fine and 
irnprisonnlerit a t  the discretioli of the Superior Court, so by 
the Constitution, the jurisdiction over such oltences apper- 
tains exclusively to the Superior Courts, unless some statute 
has  limited the punishment to a fine not exceeding fifty dol- 
lars or  imprisonnlent not exceeding one month. Art .  IV. fS 
15. (Amc nded Const. Art. IV. § 25.) W e  are unaware of 
any statute \I-hich has so limited the punishment of this of- 
fence. I t  does not then fall within the jurisdiction of a Jus- 
tice of the Peace, and by consequence is not within the ju- 
risdiction of the Intendant of the town. The jurisdiction 
of the Superior Courts remains exclusive, unless the next 
riositioli of the prosecution is true. I t  is next contended, 
however, that  "Ordinance No. 21," creates an offence which 
is made a misdemeanor by statute. Bat. Rer. cli. 3, $ 31. 
I t  is in these words : "Any person violating any ordinance 
of ally city or  town of this State, shall be guilty of a misde- 
meanor." It is insisted that  the ordinance hax-ing pre- 
scribed a punishment for the off'ence, which brings i t  rvithiu 
a Justice's jurisdiction, the Intendant thereby acynires juri.- 
diction. This Court will be slo~t- to ascribe to thi, 
loose statute, the effect of divesting, 1)y implication 
rnerelv, the original ancl exclusive jurisdiction of the 
Superior Courts, over the o8ence charged in this ac- 
tion. Both the ordinance ancl t l ~ e  general law riialtc 
the same oEence a nlisdemeanor. The offender cannot 
be tried and punished under both laws, for that would be to 
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lmiish twice for the sarne offence, and besides, the punish- 
ment by the ordiriance is limited, and by the general law it 
is not limited, so the jurisdictions are not concurrent. But  
the evil would be much greater if they could thus be made 
concurrent. For example. bribery, perjury, counterfeiting, 
cheating by false tokens, &c., are misdemeanors. Sufirose 
a town ordinance, declaring these to be misdemeanors, should 
limit their punisllment to fifty dollars fine or a month's 
imprisonment! I t  woulcl fi~llow, that the Intendant and 
Justices of the Peace would thus gain exclusive original 
jurisdiction, for the Sul~erior Courts have no original juris- 
diction ~vhen l>iulishments are thus limited. KO such con- 
struction can be given to the statute, which will strip t h e  
Superior Conrts of their jltrisdictiou and unfix the criminal 
law, and subject i t  to  the caprices and fickleness of town 
ortliuances. 

The truc l~rinciple is that ~nnnicipal by-lam and ordin- 
ances must be i11 llnrmony with the general laws of t h e  
State, and wheuel-er they conlc in conflict with the general 
laws, the by-laws ant1 orclina~rces must give way. The ques- 
tion floes not arise, in our care, whether the State may not 
expressly confer up011 a lnunicipal corporation the power to. 
11ass local laws which shall exclude the general laws of t h e  
State on particular and enumerated subjects. 13s-laws an& 
State laws may stand together, if not inconsistent, and pos- 
siblv the same Act may constitute an offence both against 
the State and municipal law, and both may be punished i f '  
the by-law is strictly a police regulation only. Cooley om 
Const. Lim. 199. 

Tn our case, the "Ordinance Xo. 21" comes in conflict w i t h  
the general law, both as to the offence and the establislietl? 
jurisdiction of the Snpe~ior  Courc, and must go down before 
it. See State v. Threadgill, at tlzis term. 

I t  is clear, beyond doubt, that  as the Act of 1871-'72, has  
established Special Courts in cities ant1 towns, as is author- 
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ized by the Constitution as it was, and as i t  is now amend- 
e d ,  (Art. IV. §. 26) the General Assembly has the power to 
vest in these Courts, original and final jurisdiction over al l  
misdemeanors whatever. 'Whether it would not be a most 
,beneficial and econonlical jurisdiction, if extended to the 
Mayors of the principal and most populous cities and towns 
[of the State, thus relieving the Superior Courts of a mass of 
business, which in some counties has engrossed the whole 
,time of the regular terms of the Courts and been the subject 
*of much complaint, is an inquiry which we cannot pursue. 
Some of the difficulties of construing the present Act, estab- 
lishing these Special Courts, have been necessarily noticed 
i n  the course of this opinion. I t  is loosely worded and fails 
clearly to establish these Courts and to defille the extent of 
their jurisdiction and powers and mode of procedure. 

We are of opinion that  the Intendaiit had no jurisdiction. 
There is no error. This will be certified. 

.PER CURTAM. Judgment affirmed. 
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STATE v. WINCROFT. 

STATE v. A N D Y  WINCROFT. 

Indictment -- Burglary -- Challenge to Jurors -- Wife's Separate 
Property -- Verdict. 

1. The statutory requirement tha t  a tales juror shall be a freeholder, does 
not apply to the original panel. 

2 .  The finding of the Court below, as to whether a challenged juror has 
paid his taxes. is final and cannot be reviewed in this Court. 

3.  The dower or homestead interest of a wife in the real estate of her 
husband is a mere righi which may never vest ; not an  estate ; Thtre- 
fore, in an indictment for burglary far breaking into A's  house, it is 
proper to charge that the house is the property of A alone. 

4. K h i l e  a husband and wife l i r e  together, the  husband has a special 
property as bailee in the wife's separate personal estate, which is in 
common use by them. Therefore, in an indictment for burglary where 
a certain quilt, proved to have been stolen, was the separate property 
of A ' s  wife and was charged in the indictment as the  property of d ; 
Held, not to  he  error. 

5.  The verdict of a jury most be recorded substantially a s  rendered. 

(Baker v. Jortln,i, 73 N .  C. 1-15, cited and approved.) 

INDICTXENT for burglars, tried a t  Fall Term, 1876, of 
ROBESON Superior Court, before McKoy, J; 

The material facts in the case together with the causes 
assigned for a new trial and arrest of judgment are suffi- 
ciently stated by Mr. Justice Rodman in delivering the 
opinion of this Court. 

Under the instructions of His IIonor in the Court below? 
the jury rendered a verdict of guilty. Judgment. Appeal 
by defendant. 

Attorney General, for the State. 
Mr. K i7lcL. McKuy, for the defendant. 

RODMAN, J. The prisoner and one Matthews were indicted 
for burglary. The prisoner was tried separately. The in-- 



clictlneut contained two counts ; the first for breaking, kc., 
the house of Joseph G. Baxley with intent to steal his goods ; 
the second for breaking, &c., iuto the house of said Biixley 
with intent to steal, and with actually stealing a bed-quilt 
ancJ certain other articles therein, the property of said 
,Joseph. The jury found a general verdict of guilty. 

The prisoner moved for a new trial. \Ye have considered 
wit11 the care due to the importance of the case to tile pris- 
oner, every ground assigned by his counsel, either for a new 
trial or in arrest of juclgnieut. TTe coucur with the Juclge 
below in his opiuiou on all of them. Most of the points 
taken for the prisoner are so obviously untenable, that  they 
were not pressed in t l ~ i s  Court. and we consider any full dis- 
c*ussiou of them useless. 

The grounds assigned for u nen* trial are briefly these : 
1. That a juror on the origiaal panel was not a freeholder. 
The dtatute does not make that qualification req lisite for 

the origil~al panel I t  speaks only of tales jurors 
2 .  A jiwor was challenged because he had ~ i o t  paid his 

taxes. H e  swore that he believed he had, and the Judge 
overruled the ehdlenge. The decision of the Judge nl)on 
the fact, was final and cannot be reviewed here. 

The prisoner then moved in arrest of judgment, and 
z~ssipned for cause : 

1 That Baxley had a wif'e, and that tlie property in the 
Elo~ls~ entered, was iu him and her jointly or in common, by 
reason of her rights to dower and liomesteacl therein and 
~honld  hare  been so charged. If there was anythiiig in this 
at all, i t  wo~lld properly be a ground for a new trial, for a 
variance a d  failure of proof. But a wife h s  rio estate in her 
lius'oa~ld's land during his life. Her interest is a mere right 
which may ne~-er v e ~ t .  The wife of Baxley l ~ a d  no 1)rop- 
erty ill the house and i t  n7as properly described as his. 

2. The quilt which was the only article p r o ~ ~ d  to haye 
been stolen from the dwelling, was the separate property of 
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the wife, having been owned by her a t  her marriage There 
was 110 evidence that any goods, the property of the husbaritl, 
hail bee11 stolen by the tlefeudant. There was therefore a 
variance betwecli the allegation arid the proof, which en- 
titled the dcfentlant to all acquittal. Tf there was an error 
in this respect, it war ground for a new trial, and not pro- 
perly for a11 arrest of judgment We tllinlt tlierc n-as no 
variance, and that the property was well laid in t l ~ e  hu:: 
band. As the n~ai-riage was after lb68, the quilt was the 
separate property of the n ifit. On an indictment for burglary 
with the intent to steal the goocls of Jcseldl G. Baxley, the 
i r~tent  must be proved as laid. 6 Chit. Cr. L . 938 ; 1 1l)id. 
213 ; XThart. Am. Cr. L , S1S. But i t  is also settled, that 
goods in the possesiiou of a bailee, may be laid as his pro- 
perty. Wharton Am. (Y. L , s 1824 ; 21 lfaine, 586 ; 22 
Ibid, 1'71 ; R. & R. 136 ; 4 C & P., 301 ; 8 Texas, 115 ; 1 
Leach, 336. 

And it is said, if stolen goocls are stolen from a thief, the 
goods may be alleged to belong either to the true onmer or 
to the first thief. Wharton, § 16% ; l4'ur.d v. Uie People, 3 
Hill, 396. 

Notwithstanding the wife has a separate general 1)roperty 
in her goocls, ye? while husband ancl wife l i re  togetllcr, he 
must be deemed to have a sl~ecial property as bailee, a t  
least iu such goods as are in the house and in common use 
hy them. Tliey are in  his possession a d  control against 
all the w ~ r l d  but his wife, ancl he might separately maintaiu 
an action against a trespasser. Her co~isent to his receiviug 
the income and profits of her separate property, and of 
course to its use, is pres~uned until such consent be revoked. 
Eat. Rev. ch. G!!, S 90.  bake^ v. J o r d a ~ z ,  '73 x. G 145. 
H e  is the person primarily to dcfend and protect the 1~0s- 
session, ancl larceny is a violation of the po~ses~ion.  With- 
out this special l~roperty, under the circumstances supposed, 
the husband cannot exercise his acknowledged rights or dis- 
charge his duties. 
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3. For a xTariance between the day of committing the 
oRence alleged in the bill, :tad that proved. 

It is farniliar learning that  this variance is immaterial. 
4. That the Clerk recorded the rerdict not in the words 

of the jury, but in the form given in a form hook. 
\Vhile the rerdict must be recorded substantially as given, 

i t  is the duty of the Judge to see i t  put in proper form. I n  
this case the verdict as recorded was read to the jury and 
asseuted to as their verdict. 

KO error. 

PER CURIAM. Judgment affirmed. 

STATE v. JAMES MATTHEWS. 

Indietrnent--Burglarj--Wife's Separate Property. 

K l ~ i l e  a Iinsband and wife live together, the husband has a special prop- 
erty as h i l e e  in the  wife's separate per.joll:tl property which is in com- 
mon use by tllcnl ; T/rc?.efore, in an indictment for bui@ary, where cer- 
tail] goods allcgcd to ha re  been stolen, were t he  separate property of' 
A's wife, and were charged in the indictment a s  thc  property of A ; 
Bdtl not to be  error. 

(State v. W ~ z c r o f f ,  ante, cited and approved.) 

INDICTMENT for Burglary, tried a t  Spring Term, 1876, of 
ROBESON Superior Court, before McKoy, J; 

The bill of indictme~lt charged the defenda~lt and Andy 
Wincroft with breaking and entering into the dwelling 
house of Joseph G. Baxley, with intent to commit a felony. 
The defe~ldants were tried separately, and the facts i n  this 
case are substantially the same as in the preceding case. 



43 IN  THE SUPREME COURT 

Under the charge of the Court below, the jury rendered n 
verdict of guilty. Judgment. Alqmil by defeudant. 

Attornc~y General, for the State. 
iVi. M? .#feL. McKicy, for the defendaot. 

RODMAN, J. The pr;soner after conviction inoved for a 
new trial for the fhllowing reasons : 

1. That the i~iclictnlellt cl~arged the felony to have been 
conlmitterl on 1 Januar-y, 1875, when the evidence showed 
it to  have been committed on 4 Decernber, 1875. 

I t  is familiar learning that this variance i.; immaterial 
2 .  That the indictmeut c*harged that the house was the 

iproperty of J. G. Baxleg, and that the bed-quilt and one 
pair of pants and one shirt were of the goods and chattels of 
said Joseph G. Baxley, when the evidence was that the bed- 
quilt and bhirt were the property of his wife, and were her'b 
before her marriage in 1875. 

As the evidence is not set out, i t  is irnl~ossible to say 
whether it proved the articles to have belonged to the hus- 
ba l~d  or to the wife. And if the pants \vere proved to have 
been stolen, and they were tbe property of the husband, it 
would sustain the indictment. If till the articles had bee11 
the separate property of the wife, ilia-n111ch :is the husba~ltl 
and wife were living together in the hou3e, and in the com- 
mon use of the articles, they were properly alleged to I,e the 
property of the husband. State v TVincrqft, a t  this tern] 

These exceptions are clearly untenable. The  exception 
taken to the instructions of the .Judge is too general and 
does not specify any error. The Judge gave s ~ ~ b s t a n t i a l l ~  
the instructions prayed for. We see no positive error in 
those which he gave, although they appear to us meagre. 
and not likely to have been of much service to the jury. 
W e  would probably do all injustice to the Judge, if we as- 
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sumed that  what is sent up to us, is a full report of his 
charge. 

W e  hare  carefully examined the record and see no error 
in it. 

There is no error. Let this opinion be certified. 

PER CURIAM. Judgment aftirmed. 

TRVIN, BEAXAN v. CALVIN SIMMONS. 

Exeeutory Contract--Implied Promise. 

Upon the cancellation of an executory contract concerning the  sale of 
land. the law implies a promise on the part of the bargainor, to  repay 
such amounts as  may ha re  been paid to him as  part  of the purchase 
money. 

( H r X i l l n  r. Edwarcl,s, 7 5  N. C. 8 1 ;  Trij~lett v. Witherq~oon. 74 N. 
C. 475, cited and approved.) 

ACTION for money had and received, tried in  a Justice's 
Court of WAYKE County, where jndgnient was given for 
plaintiff for $113.35. The defendant appealed to the Supe- 
rior Court of said County, and the case was tried a t  Fall 
Term, 18'76, before Seymour, J. 

After the witnesses for plaintiff were examined-the sub- 
stance of whose testimony is stated in the opinion of this 
Court-His Honor intimated an opinion, that  plaintiff ac- 
cording to his ow11 showing, was not entitled to  recover. 
Whereupon plaintiff submitted to judgment of no~isuit and 
appealed. 

# 

Xi-. H. R. Kornegay, for plaintif?'. 
Messrs. Smith $ Strong, for defendant. 
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FAIRCLOTH, J. The defendant contracted orally, to sell a 
tract of land to the plaintiff, and subsequently agreed that 
.one liicks might come into the trade equally with the plain- 
tiff. On the next day the three parties met together, ar.d 
the defendant made a conditional deed to Hicks for the 
land aud the plaintiff paid in cash $100 of the purchase 
price, and he and Hicks gave their notes to the defendant 
for the balance of the purchase money and took possestion 
of the land. Subsequently a doubt was suggested, as to the 
validity of defendant's title, and the parties met and mu- 
tually agreed to cancel the trade ; when Hicks gave up his 
deed which was never registered, and the defendant tore off 
his name and gave up their notes, and took possession of the 
land, and agreed to pay the plaintifl back his $100, and some 
amount for taxes which plaintiff had paid at  defendant's re- 
quest. 

Upon these facts His IJonor was of opinion, that the plain- 
tiff could not recover, but we see no reason why he should 
not. 

The contract was executory, and the mutual agreement to  
cancel it, was as binding as the original contract. No title 
had vested in Hicks except conditionally, because the deed 
was not registered, McMillun v. Edwards, 75 N. C. 81, Trip- 
lett v. Witherspoon, 74 N. C. 475 ; and he therefore had a 
right to surrender the deed, which was simply evidence of 
the agreement as i t  theu stood ; and the plaintift'had a right 
to surrender his possession and any equity he may have had ; 
both of these acts being done with consetit of the bargainor. 

As soon as these mutual acts were done, the law implied 
a promise on defendant's part, to pay to  the plaintiff the  
$100 which had been paid by him, and at  this point t h e  
plaintiff had a right to recover. He also had a right to re- 
:over on the express promise of the defendant to pay back 
:he mouey. The mutual promise to cancel, avoiding litiga- 
tion in regard i o defendant's title, the surrender of p o a Q D ~  
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session and the inconvenience to which the plaintiff had 
been subjected, were ample considerations for the express 
promise of the defendant to pay the money to the plain- 
tiff. 

There is error. Let this be certified kc. 

JULIA WEST v. R. J. WEST. 

Dumages -- Warrunty. 

1.  The measurc of damagcs in ail action for breach of a covenant for quiet  
enjoyment, is the amount of the purchase money. When nothing is 
paid as  the price of thc land, the damages are nominal. 

2. The,,eforc, where A purchased land from H and borron-ed part  of the 
purchase money from C who took n deed with general warranty from 
8 in trust  to secure the payment of the sum loaned A ; and thereafter 
A paid the same to C! and took from him a deed with general war- 
ranty ; and afterwards A is evicted by title paramount and brings an 
action against C for clnmngcs. Helrl tha t  A is entitled to recover only 
nominal damages. 

-(firi~cloth v. X~ler,  i 6  N. C .  5.51 ; Wil1iam.s v. Beemai~, 2 Dev., 483; 
Il(nl.klaml v. Cmmp, 1 D. L B. 94, and GI-ist v. Hodges, 3 Dev. 199, 
cited and approved.) 

CIVIL ACTION, for damages tried at  Fall Term, 1876, of 
ROWAS Superior Court, before Cloud, +L 

The plaintiff cillegecl that  in October, 1870, she purchased 
a house and lot i n  Salisbilry of the def'ei~dar~t and tookfrorrt 
him a deed with full covenants of warranty ; that  afterwards 
one Drlane, c'laiming title thereto, bronght an  acciorl and 
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evicted her by title paramount ; that by reasoli thereof she 
was damaged to the amouut of $700. 

The defendant denied that  Delane had any title to the 
premises before or since the execution of his deed to plaia- 
t iR ;  and the evidence tended to show that  prior t o  July, 
1869, the plaintift' negotiated with one Henry Cox for the 
purchase of said premises at  the price of $700, which was 
paid by plaintiff'; that  to make up said amount plaintiff' 
borrowed $200 of defendant, and i t  was agreed that  Cox 
should execute the deed to defelldant to secure the $200, 
and upon payment ~f the same the defendant should make 
a quit claim deed to plaintifi. On the 10th of October, 1870, 
said sum was paid and a deed executed in pursuance of said 
agreement ; that  covenants of general warranty were inad- 
~ e r t c n t l y  inserted in the deed (a printed form being used) 
contrary to an express understancling of the parties; that  
the only object of the defeuciant was to pass the legal title 
on payment of the money. Cnder the instructions of the 
Court, the jury rendered a ~ e r d i c t  in favor of plaintift' for 
$700 and interest. 

Rule for new trial. Rule discharged. Judgment. Ap- 
peal by defendant. 

Mr. J. i?l. McCorlcle, for the plaintifl'. 
Mr. W. H Bailey, for the defendant. 

FEARSON, C. <I. Let  i t  be granted that the plaintiff' was 
evicted by title paramount, still she was not entitled to re- 
cover upon the warranty, or at  most she was onlg entitled 
to nominal damages. Her remedy as assignee of thc estate 
was against Cox, to whom she paid the money. 

The evidence tended to show this state of facts: plaintift' 
bought the house and lot from Cox and paid him the price 
$700. To make up this amount she borrowed of the defen- 
dant $200. Cox thereupon malies the deed to the defendant 



Mrith g e n e r ~ l  w:lrmlltp, \vim held the  title in trust to  sec1u.e 
the payment of the $200 ; ~ n d  mas then t o  eon re j  t o  rhe 
plaintiff: The $200 was ])aid by the l)laintiff, aucl the 
defendant executed t o  her a deed for the house a~lrl  lot This 
deed contains a general warranty instead of' :L special war- 
ranty against the acts of the  de fcnda~~ t .  

TVl~en a r~~or tgagcc  re-cour-ej.; 011 payment of the rriollcy, 
is only required t o  malie a s11eci:tl warrant-. FuIwloth 

v. Iqler, 75 S. C., 551. 
The defendnnt held the title as security for the $200 that  

lie had lcnt the l~laintifl' to enable her to  pay for the 1a11d ; 
so, 11 llc.11 Ile made the deed to plaintiff, he occuliletl the rela- 
tion of' mortgagee, and  as o n l j  ).)ound to make a sl~ecial 
\\,l.an.alltj. It ir manifest that the irlscrtion of' a general 
warranty was outside of what  the 11laiutiE had a right to  
r q o i r e ,  and was put there by the igrloral~ce of the drafts- 
nlan, or ~ r o b ~ b 1 y  a9 is suggested in the answer, because the  
parties used a prhttetl -form of deed and did not advert to  
the clistinctiol~. 

Under these circnnistances, t l ~ c  defendant had :L plain 
equity to have the  deed reformed; and it  is difficult t o  con- 
ceive how the plaiutif't' conlci have' the face to  attempt to  
lloltl him liable fhr a defect ill the title with w11icI1 he hacl 
no concern, he having received no part of the price paid by 
her ant1 being in no wise benefitted bv the transaction, save 
perhapstthe interest of' tile nioney which he had lent t o  her. 

If the aid of equity be llot iur-oked to reform the deed, 
the  plaintiE ul)on well settled principles, is only eatitleCi to  
recover l~omillal damage for breach of the covenant of quiet 
enjoyment. Under the old warranty, treated as a covenant 
real, the tenant or vouchee, on w i t  of zcarra~ztia charice in 
case of eviction by title paramount, recovered "other lallcl of 
equal ralae." I11 analogy t o  this principle, when the war- 
r a n t ~ ,  (after the action of ejectment took the place of the 
real actions) n7as treated as a. personal covenat~t of quiet en- 
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joyment sounding in damages, the measure of damages was 
fixed to be the amount of the purchase money ; taking that 
to be the value of the land a t  the date of the conveyance, 
agreed on by the parties. Williams v. Beeman, 2 Der., 483; 
Markland v. Crump, 1 L). & B., !I4 ; Grist v. I f idyes,  3 Dev., 
19s. 

Taking this to be the rule ; if nothing mas paid as tile 
price of the lantl, the damage for breach of covenant of quiet 
enjoyment, would be nominal. 

Suppose a father makes a deed to his son with general 
warranty for a tract of land, setting out "one dollar i n  ham1 
paid," or setting out that  the deed is rnade for *6natural 
love," and the son is evicted by title paramount, the idea 
that  the son could recover the value of the land, in  xu action 
against the father, would be of "the first impressio~~ " 

The sou as assignee of the estate to which the covenant 
was anuexetl, could recover upon the n7arranty in the deed 
to  his father, but he could not in an action against his father 
recover more than nominal damage, even if he could recover 
that  ; he had paid nothing to his father for the lantl. 

I n  our case, the l~laintiff had paid nothing to the clefen- 
dant for tlle lantl ; the suggestion that she hail paid him the 
interest on the $200 lent, is of 110 weight ; upon that itlea 
the measure of the plaintiff's damage slmnld be the iuterest 
on $200. 

W e  are not called on to  decide this point, but i t  seems tc3 
us that  the interest mas not paid as a part of the price, but 
for the use of the $200. 

Error. 
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* WILLIAM T. FAIKCLO? H v. S. VV. ISJJCR and B. M. TSLEH- 

Supreme Court -- Ordem - RuEes. 

1. Where  no specific time is designated for rompl~ance with an order o f  
this Court. it will always, before a!ly ulterior proceediilgs are  allowed, 
fix a time certain. at or upon which the order shall he obeyed. 

2 .  I t  is central y to the rules and course of this Coort, without a special 
order, to  issue a certificate of any opinion or judgment in tern] timc. 

CIVIL ACTION for specilic yerforlliance of a contract, (see 
75 K. C , 351,) in which the defendants appeal from an order  
made a t  Fall Term, 1876, of WAYNE Superior Court, by 
S'rymowr, J: 

The  order of His lIonor was made on its appearing tha t  
1)laintiff had deposited in the oftice of the Clerk, for t l ~ e  use 
of defendants, the puvchase money for the premises in suit ; 
aucl it required the defendants to execute deeds, to be a1)- 
approved of by the Clerk, to the plaintiff; and that  thcre- 
ul~on the Clerk should pay over the purchase money to the 
defet~dants. MThen the plaintiff apl~lied for thc order t o  
compel defe~~dants  to deliver the deeds, the defendant S. W. 
lsler filed an affidavit i n  regard to certain dates, which a rc  
sufticiently stated ia the opinion of this Court, and insisted 
tlmt the ]?l:~intiff had not complietl with the juctgrnent of 
the Supreme Court within a reasonable timc. Appe:ll by 
defendants. 

Mcssrs. Srnitlz Strong and IZ 3'. Graiail?yer, f'or plaintift; 
Mr. 8 .  I+. Ishr ,  for defendants. 

BYNUM, J .  A t  the June Ter111, 1876, this Courli modified 
and aflirrnetl the judgment of the Court below in this case, 

* Faircloth J ,  did not sit at the  liearil~g of this case. 

4 



73  N C , 351. CJ thrit ,jutlgnient the  execution and delirery 
o f  the  tleecls of the  d~4c~::tlants and t l ~  1,ayllient of t h e  pur- 
chase riioney l ) ~  !11 plaiutif '  were to  he c80ucnrrent acts. 
T h e  judgment of this Court n-a* regulal.1~ certified to the  
Cour t  below, ~ I I  t he  81st of X u p t ,  1876. S o  deeds were 
execntetl or tendered I)$- the  tlet'enda~lti;, ~ l t h s ~ q ~ ~ e ~ l t  t o  or i r ~  
~ ) u r ~ ~ i ~ c e  of this certitietl j ~ ~ d g n i e ~ ~ t  of the  Sul)ren~c ( ourt 
T h e  plaintiti' tliercnyo~r, 011 t11cl 9th of October, lo ' i i i ,  l~ai t l  
the  purchase rnolic3j illto the office of the Clcrl; o f t l ~ e  C o ~ ~ r t ,  
t o  the  use of the  t le t&~idi l~~t+,  olr their conil,li;~uce \\'it11 tlic 
order  of the  Cc,nrt, ant1 they 1i;~tl d r ~ e  11otic.e tliereof. 

The deeds not yet llaving 1)eeu execntecl, the  1)liiintif' a t  
Fa11 Term 187ii, 1iiovec1 the Court l~clo\s  to  ortler tlre defen- 

They I I ~ W  co~itetrtl here, t h t  t l ~ c  pt~rclltt-c nloner was 1 1 0 t  

p a i d  withiu i L  r e i ~ < ~ ~ l n l ) l ~  t ime after t l ~ c  j n t l g ~ ~ v u t  ant1 ortlev 
.of this & u I ~ .  illid by con ie i l t~c~~ce  tllat t l ~ c  wlc ;111tl purchase 
o f  the  lalid slioultl l)c :~nnulletl :111t1 c : i ~ ~ ~ e l I ~ ( l  W e  1~1~t1w of 
no authority for such a contcntio~l. Tho wle li:\* 1)ccn con- 
f i rn~ed by the  holemu acljndicntio~~ of this ('our;, :11it1 i t  will 
never allow its judgments to 1jc cvntlctl or rn:ldc of I I O  efl'ect 
-in this n7i'n,v It  will n l \ v a ~  5 ,  before : I I I J  111terior 1,roceedings 
are allowed, fix a t i n ~ e  certain, at  or I I ~ O I I  which, the  order 
of the Court s l ~ l l  be obcj etl 'I hiit i i  1)recisely what  was 
done by His Ilonor in the  Court below. rt n a i  the fknlt of 
the defendants, of which tllcy ciill t :~kc  no nt ivai i t~ge,  tha t  
.the nmiey  has not been receirctl by t1ie111, ti)r 1 ) ~  tlle order 
of this Court, the  nin~iey was to be p i t 1  on tlic due execu 
tion of the  deeds. The  c1efend;~at~ l~e l t l  Ijack, a i d  they still 
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xefuse to niakc the deeds. They will not entitle themaclres 
,to the rnoliey ~uit i l  t h e j  perform their part of tllc order. 

But the defent1;ints iusist that 1)rior to thc 3 , s t  of Aupust, 
,md prior to thc ailjo~~riinie~it of the Supreme Court, tile; 
p m u r e d  from the Clerk of that Court, a certified co11j of 

opinion rendered ill the case, aud ill l)ul.*uxuce of it, esc- 
a t e d  atid tendered the deed$, which tllc l)lr~iiltiff tlcbc.li~lecl 
ito I-eceive. The Clerk of t l ~ i s  Court I~o\vever ili : i t lvel~te~~t!~ 
&c.ertificd the said opilllo~l, a:. it i s aga i~~s t  tllc 1.u1e.i i~lltl L ' O L U - ~ ~  

of the Court, witliont ;L qxxial order, t o  i s w ~  ;L certificate 
.either of its opinioll or jutlgmc~iI ill tel.111 t ~rilc. T l ~ e  pluili- 
&iff iu courtesy to tlie ( l e f i l ~ l ~ l i ~ ~ l t ~ ,  1 1 ,  igiit ILL\ e acted on this 
.certific:~te, bat  it wo~ilcl luvc  been a t  his ow11 rid<. He was 
uildel. no  legal obligation to do so until i t  was regularly 
ccrtitietl. For all the proceedings of the Court are in jieri ,  
sabjcct to be amended, modified or nnlinlled, until the es- 
piratior~ of the term, a t  whicli l~criod, in legal conteml)ln- 
$ion, all the ,judgments of the Court are tlelivered. 

There is no error. 
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*BARBARA M ISLER v. D. A. MURPHY, Executor of J. T. H- 
Murphy. 

Speeial Proceedings -- Praetiee. 

1. A special proceeding by a creditor against an administrator or execu- 
tor for an account, mus t  be h y  summons and complaint in t s e  first ia- 
stance Any  other creditor coming in, need not file a complaint unless 
his claim is denied, bu t  such claim muqt be  verified unless it k a judg- 
ment or some writing signed by the  deceased. 

2. Where in such proceeding the  plaintiff'filed memoranda of the evidences 
of debt but no compla~nt,  and the defendant answered and thereupon 
the plaintiff replied i IIeleld, that the pleadings were irregular and the: 
Court below committed no error in remanding the cause to the Clerk 
in order that the plaintiff might file a complaint. 

APPEAL, from an order made at  Fall Term, 1876, of WAYNE 
Superior Court, by Seymour J. 

The fol lomi~~g is a copy of the order : ('This action is re- 
manded to the Clerk of this Conrt, for the plaintiff 13. M, 
Isler and the dcfeudant D. A. Murphy, Executor of J. T. 
11. Murphy, to file the complaint and other pleadings here- 
in, required by the statute in such cases. And upon the  
filing of said pleadings, said Clerk will proceed m t h  the case 
according to law." 

The summons had been regularly issued, and memoranda 
of evidences of debt were filed instead of a complaint. T h e  
defendant answered a d  the plaintiff replied. Appeal by 
the plaintiff'. 

M r .  S. TV. filer, for the plaintifl: 
A replication containing a concise statement of the cause 

of action ie  a complaint, C. C. 1'. sec. 93. 
Mr. H. F. Gminger, for the defendant. 

* Faircloth J. having b?en of oounscl in the  Coort below, did not sit on the  
he~r ing  of this case. 
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READE, J. The statute, Bat. Rev. ch. 45, 5 73, allows 
."any creditor of a deceased person, to prosecute a special 
proceeding in his own uame and in behalf of himself and 
a11 other creditors of the deceased, without naming them, 
against the personal representative of the deceased, to com- 
pel h im to an account, &c." 

This mas intended to be a proceeding under that  statute. 
But i t  is objected that  i t  is so inartistic that  i t  will not an- 
swer the purpose for which i t  was intended. And we have 
ko inquire, how that  is. 

T h e  74th section of said statute provides, that  "The said 
action shall be governed by the rules of practice prescribed 
for special proceedings &c." so we have to inquire what are 
t h e  rules of practice in special proceedings. 

C C. P. § 418 provides that in a special proceeding, "If 
d l  the parties in interest join in the proceeding and ask the 
same relief, tho commencement of the suit shall be by peti- 
tion setting forth the facts entitling the petitioners to relief, 
a n d  the nature of the relief demanded." 

That  is what is called an exparte proceeding, and no sum- 
mons is necessary; and the petition takes the place of a 
complaint. But, C. C. P. § 421 provides, t ha t  " When 
special proceedings are had against adverse parties, they 
shall be commenced as is prescribed for civil actions." 

The  proceeding in this case is not exparte; but  is adverse. 
T h e  first thing necewary is a summons. That  we have. 
T h e  next thing necessary is a complaint. That  we have not. 
But  i t  is insisted for the plaintiff, that  we have what is 
equivalent to a complaint-that is to say, we have monoran- 
da of the evidences of his claims against the defendants. 
Not  a word is said as to why he files them ; or whcther they 
a r e  due and unpaid ; or what he demands of the defendant 
in regard thereto. I t  is true that if the defendant is a 
shrewd man he might suspect what the plaintiff' is after ; 
bu t  t h ~  least that  is expected of any one is, that,  in a decent 
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and respectful manner, he should ask for what he wants. 
And the statutes quoted above expressly require that  he 
shall set forth in his petition, if the proceeding be exparte,. 
or in his complaint, if i t  be adverse, "the facts entitling him 
to relief, and the nature of the relief demanded." 

I t  is evident, tliereforc, that  Re have no complaint ; nor 
any thing that will answer in the place of one. 

But  the defendant conies in and answers, and denies that  
the plaintiff's claims are just and owing, and the plaintiff' 
replies that they are just and owing. And then the plain- 
tiff insists that his replication is a complaint. Both the  
profession and the courts have been indulgent, probably too 
indulgent, in allowing departures from plain forms ; but t o  
allow this wonld be a burlesque upon practice and plead- 
iug. 

The court mas indulgent to the plaintiff in  this case. H e  
simply ordered the case to be remanded to the Probate 
Court that a complairlt might he put in. But  the plaintiff 
refused, and appealed. 

I t  may be proper to say further, that in aproceeding suck 
as this is, to call an administrator or executor to an account, 
the leading creditor, as the plaintiff' in this case is, niust is- 
sue his summons and file his complaint; that  properly con- 
stitutes tlle case in court. And then, under ch. 45, § 79, 
Bat. Rev. any other creditor may come in and file his claim, 
and need not file a formal complaint, unless the defendant 
deny the claim; and then such creditor must file a com- 
plaint. But  even such creditor niust, when he files his claim, 
swear to it, unless i t  be it judgment or some writing signed 
by the deceased. 

The point decided is, that  a special proceeding by a cred- 
itor against an administrator or an executor for an account 
m ~ s t  be by summons and con~plaint in the first instance and  
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that  other creditors coming in, need not file complaints un- 
less their claims are denied a n d  then they must. 

There is no error. 

PER ( k R 1 . 4 ~ .  Judgment affirmed. 

S'L'ATJ.; V. ROBER'L' EPPS. 

Criminal Trials -- Presenee of Prisoner. 

In crlminal trials nothing shall be done t o  the prejudice of the defcnclant 
without  his presence; though the rule 171ny be relaxed in trials f o r  
m~sdenieanors, by the consent of the defendant. 

INDICTNEXT for larceny, tried a t  Fa11 Ternl, 1876, of EDGE-- 
c o m ~  Superior Court, before iWoore, .J. 

The jury, under the instructions of the Court, rendered a 
verdict of guilty, which was received by the Clerk during 
the recess of the Court, in the absence of the prisoner and 
without any instructions from the Court ; whereupon t h e  
counsel for the prisoncr moved in arrest of judgment, which 
motion w.r.as allowed by the Court, aid the Solicitor for t h e  
State appealed. 

Attorney General, for the State. 
S o  counsel for defendant, in this Court. 

REAUE, J. The rub is, that i11 a criminal trial, nothing 
shall be done to the prejudice of the tlefendant, without his. 
presence. 

The exception is, that  it1 a criminal trial for a ?nisdemec~nor, 
the rule may be relaxed, by the consent of the defendant, 
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An instance of such exception has been, where the Court 
takes a recess, the jury may render its verdict to the Clerk, 
it having been agreed before the recess by the defendant in 
t h e  presence of the Court, that so i t  might be and the Court 
having so instructed the Clerk. 

Bu t  even this exception, or the like, ought to be sparingly 
exercised ; because i t  best comports wit11 decency and order, 
t h a t  everything should be done in open Court, i n  the pres- 
ence of the defendant and before the public. 

I u  the case before us, the verdict was rendered to the 
Clerk during the recess of the Court, without instruction 
from the Court, and in the absence of the defendant and 
without his consent. 

I t  was clearly the right ot the defendant to have the ver- 
d i c t  set aside upon his motion. And i t  was withiu the 
power of the Court to set i t  aside mero motw. 

There is no error. Let this be certified, &c. 

PER CURIAM. Judgment affirmed. 
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FLOES McALLlSTER v. THOMAS W. DEVANE. 

Ejectment -- Lappage -- Practice. 

1. In  a case of lapyrage, where the party having the  junior grant is not in 
the actual possession of the locus in  quo,'it is not error for the Judge to  
withdraw the case from the  jury and decide it himself. 

2.  But if the claimant under the senior grant is driven to  show actual 
po~session,  an issue of fact is raised which must be submitted to  the 
jury. 

3. Where one in possession under a cIaim of title accepts a release of the 
right of another having an adverse claim, he does not come into posses- 
sion under the release, and it works no estoppel. 

4. The only effect of a conveyance to  A of easements to which his land 
is servient is to extinguish the dominant rights. 

CIVIL ACTION for recovery of land, tried at  January Term, 
1876, of CUMBERLAND Superior Court, before Buxton, J; 

Plaintiff clainied title and possession of three tracts of 
land situated on Lock's Creek, C~lnlberlarid county, contain- 
ing 200, 33 and 50 acres respectively. Defendant disclaimed 
as to all outside of certain lines, within which were included, 
as plaintiff claimed, parts of each of the said three tracts. 
Defendant denied plaintiffl's right as to residue. Plaintiff 
read in evidence grants to Alexander McAllister for the 
said three tracts as follows : a grant for the 200 acre tract 
dated September 29, 1753 ; the location of this was disputed, 
but the jury located i t  as plaintiff claimed, and that is not 
the subject of the deckion: a grant for the 33 acre tract 
dated March 2, 1775, date of survey March 11, 1774; the 
location of this was also disputed, but on the trial the Court 
assunled it to be located as plaintiff insisted: a grant for 
the 50 acre tract about the location of which there was no 
dispute. 
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PlaintifT claimed that  these grants covered the premises 
in controversy, which was a mill-pond and a few adjacent 
acres of land. 

, 
PlaintifT read in evidence the will of Alexander McAllister, 

who died in 1796. H e  devised to his son Hector the said 
three tracts and also one-half the saw-mill on Lock's Creek. 

Plaintiff read in evidence the will of Hector ?,/IcAllister, 
who died in 1810. H e  devised to his wife Isabel the 200 
acre tract " tha t  I l i re  on :" the 60 acre tract and the 33 
acre tract except the mill seat a d  as much as it overflows 
of the 50 acres. 

He also devised to his  executor.^ " the aforesaid inill seat 
and what it overflows, to be sold if my executors sec fit, 
that is to say my part of saicl mill seat, being one-half." 

Plaintiff read in evidence a deed to herself from Isabel, 
devisee of' Hector McAllister, dated January 8,1858, for the  
saicl three tracts of laud. 

Defendant read in evidence a deed from the executors of 
Hector McAllister to Thomas Murphy, dated April 30,1811, 
conveying among other property, "Also the one-half of a 
mill seat on Lock's Creek with so much of the laud of 
Hector McAllister7s estate as the water raised by the mill 
n ~ a y  cover, with free privilege of making and enjoying a 
lumber yard and road from saw-mill to the main road. with 
a further privilege to dig earth f ~ r  the purpose of making 
or repairing said mill-dam oft' of any of the land devised by 
Hector XIcAllister to his successors, to have and to hold the 
above-mentioned premises, &c , &c " 

Defezdant read in evidence a certified copy of an abstract 
of a grant to Malcorn Blue for 70 acres, dated 29 Feb., 
1775, registered in Cumberland county, Feb. 10,1876. Also 
a certified copy of a survey with plot attached for 70 acres 
for Malcom Blue dated 28 June, 1775, the calls of which 
correspond with the calls of the above grant. This grant 
was located without dispute arid laps upon the 200 acre tract 
and the 33 acre tract. 
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Plaintiff objected to this grant that  the date was an in+ 
possible one, and that  the survey bore date subsequent t o  
the graut, and subsequent to the survey of the grant of t h e  
33 acre tract. His Honor held that  the grants operated in 
the order of their dates, and that  to Blue of 20 February, 
1775, took efl'ect from and after the last day of February, 
17'75. Plaintiff excepted. 

Defendant read in evidence a deed from Malconl Blue cor- 
ering the 70 acre grant, dated 19 Oct., 1784, the hnhenduna 
of which was as follows : "To have and to hold the said 
seventy acres of land, hereditaments, premises hereby grant- 
ed  with the appurtenances and every part and  arce el there- 
of unto the said Thonlas Murphy his heirs or assigns, &c." 

This, His Honor ruled, conveyed title in fee and plaintiff 
excepted. 

Defendant then connected himself with the title of Thom- 
a s  Murphy. Located as claimed by the plaintiff, the 200 
acre tract lapped on the 33 acre tract, and the 70 acre tract 
lapped on both the 200 acre and the 33 acre tracts. 

The evidence as to possession was, that  for 70 years and 
upwards the  lain in tiff, and those under whom she claimed 
resided in a family mansion on the 200 acre tract. The ap- 
purtenances to this residence were on the lappage of the 33  
acre tract and the 200 acre tract. But  these were all ont- 
side of the lappage of the 70 acre tract. 

There was evidence that  Mrs. Isabel McAllister had a 
tenant who for numy years lived on the lappage of the 70 
acre tract and the 200 acre tract. The mill-dam and t h e  
pond were in part on the 33 acre tract where i t  lapped on 
the  70 acre tract. There mas also a blacksmith shop near 
the  dam built by Thomas Murphy, which has long since dis- 
appeared. Mrs. Isabel McAllister clain~ed title ' to  the  
ground where the mill was situated. I t  was in evidence 
that  the mill-dam was very old ; that  there are signs still 
visible of a burnt mill, which, according to tradition old kl- 
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exanrier McAllister and Thornas Murphy had in partnership. 
There was a new mill and race some 50 yards distant from 
the old ones which Thomas Murphy built in 1815. This 
has ever since been in the possession of defendant and those 
under whom he claims. 

~la'intiff was in possession of so much of the 50 acre tract 
as was not covered by the mill-pond. 

A t  the southern end of the 70 acre tract is situated the 
old Murphy mansion built by Thomas Murphy 70 years ago, 
and occupied by the Murphy family ever since. 

A t  the northern end of the same tract which is lapped by 
the 33 acres, is situated the mill and appurtenances alluded 
to as built in 1815 and occupied by the Murphys ever 
since. 

The plaintiff's counsel asked for the following special in- 
structions : among others, 

That His Honor should charge the jury that the effect of 
the deed from the executors of Hector McAllister to Thom- 
as Murphy was ah estoppel on Thomas Murphy so as t o  
estop him and all claiming under him from denying that 
Hector McAllister was the owner of one-half of the mill 
seat it purported to convey. This was refused and plaintiff 
excepted. IIis Honor charged that the case involved to 
some extent the law relating to lappage of grants. I n  cases 
of lappage, 1st. If neither grantee is in actual possession 
the law adjudges the constructive posseesion in the older 
grantee. 2nd. If  both grantees are in possession under their 
graqts, but neither are seated on the lappage, the law ad- 

< judges the possession in the lappage in the older grantee. 
3rd. If the younger grantee is in actual possession of the 
laqpage, then the constructive possession of the older gran- 
tee is ousted ; and he would have to sue to recover posses- 
sion. 

That the jury need not take the 50 acre tract into account. 
That tract is conceded to be located and to b e l o ~ g  t o  
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plaintiff,.and the only interference with i t  is occasioned by 
the oveiflow of water which was fully authorized by the 
will of Hector McAllister and the deed of his executors to. 
Thomas Murphy, .under whom defendant claims. 

Neither is it important for the jury to concern themselves 
about the location of the 33 acre tract. Supposing that  tract 
to be located as claimed by plaiutiEhso as to cover the mill 
property, yet the 70 acre grant, admitted to be located, with 
which the defendant connected himself, was older than the 
33 acre grant and lapped upon i t  SO as to cover the mill 
property also upon this lappage. 

Thomas Murphy had built the present mill, which had 
been in the Murphy family down to the defendant, a period 
of 50 or 60 years, as proved by plaintiff's own witncmes. 
Besides this, the will of Hector McAllister authorized his 
executors to sell his interest in the mill seat, stated to be a 
one-half interest, and the executors had sold i t  to Thomas 
Murphy. After all this i t  was out of the question for plain- 
tif to set up claim to the mill, and in reference to the 33 
acres, the defendant mas no trespasser. So the jury may 
confine their attention to the 200 acre tract claimed by plain- 
tiff'. I t s  location is a matter of dispute and the jury must 
decide. * ++ In rendering their verdict therefore, i t  will 
be the simplest way for the jury to say how they locate the 
200 acre tract. 

Plaintiff' excepted. The jury rendered a verdict, locating 
the 200 acre tract as claimed by plaintiff and awarding him 
six pence damages. 

Rule for new trial. Rule discharged. Judgment for plain- 
tiff, from which plaintiff appealed. 

Messys. B. Puller and Merrimon, PdLer & Ashe, for plaintiff. 
Messrs. McRne and Broadfoot and Guth~ie, fbr defendant. 

YEARSOX, C. J. His Honor put the case upon the true 
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p i n t ,  and in that way reduced i t  to  very narrow limits. We 
also commended the coumel of the plaintiff for abandoning 
several poirits taken in the excitement of the trial in the 
Court below, which upon reflection he became satisfied were 
untenable ; a course of that  kind, if pursued by the members 
of the bar in all cases ~vould greatly r e l i e ~ e  the members of 
this  Court-indeed it has almost become a necessity by rea- 
son of the voluminous records that ?re sent up. 

The locus in qno" is a mill aiicl a few acres of land ap- 
purtenant thtreto. I t  is agreed that the 70 acre tract under 
which thedefendant derives title, covers it ,  and i t  is assumed 
according to t h e  view taken of the case by His Honor, that  
t he  33 acre tract under which the plaintifi derives title 
covers i t  also-so as to  make a case of "lappage" as ~t is 
termed in the books. 

;hyTo excel,tmn is taken to the correctness of the rules laid 
elown by His TIouor in respcct to the doctrine of lappage; 
hut  plaintiff's counsel excel~ts, 

1. Hecause His ITouor withdrew the case from the jury 
and decided i t  himself. 'This was right provided there was 
rlothing wliich called for the action of a jury. That  is the 
question. The 70 acre grant is older than the 33 acre grant, 
and in ease of a lap, the law considers the party having the 
better title to be in possession; unless the party having the 
junior grant be iu the actual l~ossession So without any in- 
quiry as to the actual possession on the side of the clefenrl- 
ant ,  i t  is sufficient for him to rely upon possession in law, 
incident to hi$ title, and it is for the plaintiff to  show how 
the  title of defendant ha3 Lee11 divested, and how i t  has been 
p m e d  over to his side 

There was no evidence fit to be left t o  a jury of a posses- 
sio:~ hy any one on plaintiff's side, since 1515, about which 
time the old mill was burnt, and there was no evidence of 
a n j  adverse possession before that time by the Mcdllisters; 
t2ley onlj claimed one-half of the mill and its appurtenances 
as teuaiits in common with clefenclant's side, 
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IIatl the clefe~idnnt been drireu to the necessitr of sllow- 
ing nclitnl posscssiol~ on his sitlc, a i t ho~~g l i  the evidc11c.e was 
plenary that actual possesqion hacl been held by the tlefen- 
dant's side from the date of the bnildiog of the new mill 
ant1 "hitherto up to the commencement of the action " still 
that  would have been ao issue of fact which I li.; IIonor 
ought to have submittctl to the jury with instructions that 
if they believe the nl~tnesqes the defeutlant hacl l)rovccl, kc., 
aud if they did not believe the. witnesses then the defendant 
had ftiiletl to prove an ctctml 1)ossession 'I he reply is, the 
l n b o ~ i n g  otrr ~ t v s  on the p?/linh#. 

2. The tleecl exec~ltecl by thc side of lrlaintiff, a ~ i d  accepted 
hy the sitle of defendant, to-wit ; the deed of the executors 
of McSllister, created an estoppel upon the side of the tle- 
f e n d a ~ ~ t  and having accepted title under the plaintiff, the 
title of the clcfendant cannot be set up i n  opposition thereto. 

The reply is, a t  the date of the execut io~~ of this deed the 
defendant's side was in possession untler the elder and 
better title and accepted this deed as a release of a 
right operuting by way of extinguishment of any claim of 
the plaintiFs side to the one-half of the rriill a11t1 its appur- 
tt.l~ancc>s wllich was not intended, and could not have the 
legid eEect of inlpairing the title of the dkfendaot, hut was 
made ill aid thereof ant1 by way of rernoviug all clouds. 
When one in possession uncler a claim of title accepts a re- 
lease of the right of one having an adverse claim he does 
not come into possessio7z under the release, and it works no 
estopljel, but  is looked upcm in its legal effect as what i~ 
called a &' quit clainl deed." 

3. The deed of the executors of McAllister only conveys 
the mill :~nd certain easements to which the lard is servient, 
to-wit;  the short road from the mill to  the Raleigh road, 
and the prizilege of taking dirt  to  repair the dam ; reply, 
the defwidant stood in no need of this deed in regard t o  the 
land, and in taking i t  simply exti~~guislied the plaintiff's 
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dominant right to these easements under which his land was 
eervient by the original agreement, to build the mill on 
equal shares. 

KO error. 

Judgment affirmed. 

STATE v. NOAH TAYLOR. 

Indictment -- Trial -- Continuation of Ternt. 

I .  In a trial for murder, where the jury fail to agree and the Judge con- 
tinued the term of the court, from Saturday of the second week to thc 
following Monday, when a verdict was rendered; Held, not to be  
error. 

2. The provisions of ch. 23, 4 109, OF Battle's Revisal, are not in con- 
fiict with Article 1V. sec. I2 of the Constitni,ion. 

(State Y. Adail,  66 N. C. 29s ; State v. Ci~mingham,  il N C'. 469, cited 
and approved ) 

INDICTMENT, for murder tried a t  Fall Term, 1876, of BEAU- 
FORT Superior Court, before Moore, J. 

The trial commenced on Wednesday of the second week 
of the term, and between eleven and twelve o'clock on Sat- 
nrday night following, the jury having failed to agree, His 
Honor continued the term until Rlor~day morning a t  ten 
o'clock of the following week, and on that day, the jury 
rendered a verdict of guilty and were discharged without 
the consent of the prisoner. The counsel for the prisoner 
moved his discharge, upon the ground that the tern1 of the 
court had expired by limitation, and that His Honor had no 
power nnder the Constitution to continue it. 
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The motion was not allowed, and there was judgment and 
appeal by prisoner. 

Altorney General, for the State. 
J5r. Geo. H. Brown, Jr., for the (1efend:tnt. 

FAIRCLOTH, J. The defendant was indicted for murder 
a n d  put on his trial 011 the  second Wednesday of the term, 
a n d  the jury failed to agree at the close of the week. His  
Xlonor thereupon continued the Court and kept the jury to- 
:gether until the Ichllowing Montlay, when a verdict of guilty 
was rendered and judgment pronounced. The defendant 
made a motion to arrest the judgment, on the gound that  
His Honor had no authority to continue the Court and jury 
;zf er the end of the second week, which motion was disal- 
lowed. 

He insists that  Art.  IT. $ 12, of the Constitution, by 
implication restricts the power of the Legislature to author- 
ize the Judge below, on the trial of a capital case, t o  contin- 
ue  the Court after the end of the two weeks, as i t  attempted 
J;o do by an Act, C. C. P. $ 397, Bat. Rev. ch. 33. $ 108. 

This precise question was considered in State v. Atlair, 66 
N. C. 295, and, for the reasons there given, i t  was held that  
there was no such restriction in the Constitution. 

I'ie further insists, if there is no restriction as above claim- 
ed, there is no authority for the Legislature to authorize an 
extension of the Court beyond the two weeks. I t  would 
seem, that,  if there is no constitutional restriction, the Leg- 
islature undoubtedly has the power to authorize the contin- 
uance of a Court, to  meet the ends of justice in the trial of a 
capital felony. 

I n  addition to what is said in Adair's case above, the Act  
of 1830, Rev. Code, ch. 31, § 16, enacted to meet the d iE-  

5 
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GRAYBEAL v .  POWERS. 

culty experienced in Spier's case, giving the Court power, on 
the trial of a capital case, to continue from day to day after 
the expiration of the term to finish. the trial &c. was i n  force 
a t  the adoption of the Constitution and is not repealed o r  
restricted therein. This Act not being digested or brought 
forward in Battle's Revisal, is not repealed. Stat? v. Cun- 
ningham, 72 N. C. 469. 

There is no error. Let Jthis be certified to the Court be- 
low, that further proceedings may be had according to law. 

PER CUWIAM. Judgment afirmed. 

SIMEON GRAYBEAL v. URURY POWERS. 

Ejectment -- Boundary --Evidence. 

I .  A call for the line of another tract  of land i s  "a natural  boundary" 
and controls course and distance. 

2. Such a call excludes the question, whether marked lines and corners 
not called for can control course and distance. 

3. In  running the call, the line must bc run straight so as to strike t h e  
line called for, making as small a departure as  may be from thc course 
and distance called for in the grant. 

4. W h e r e  there are two lines answering the call, the jury in determining 
which is meant, may consider the circumstance, that lines were run by 
the surveyor and corners made a t  the time of the survey, leading t o  
one of them. 

5. Marked line trees and corners not called for, may control an obvious 
mistake in regard to course, bu t  distances must be  run unless controll- 
ed by a natural boundary. 

0. The terms of a written instrument cannot be  varied by parol evidence: 
t h e  on1 J exception is made in questions of boundary where there being 
no natural boundary called for, parol evidence corroborated by natura l  
evidence of trees marked a t  the  time, although not  called for, is allowed 
to correct or explain a mistake in the courses of a grant. 

(Clarke r. Wagner, 74 N. C. 791, cited and approved.) 
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CIVIL ACTIOR, for the recr)very of lanil tried at Fall Term, 
1875, of A ~ H E  Superior Coart, bcforc Furches, J. 

Plaintiff clairlietl title to the tract F E I) C H G  F under 
a grant i ~ s u e d  to him in 18B6, which csrered the land in dish 
pute. He also read in evidenc: a grant located as B A D 
C B issued to him in 1848, lying east of the locus in quo, 
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the western l i~ l e  of' m7hich C D, i t  was ,in evidence Tvas a 

plainly ~r~arkecl liue. I Ie  also read a deed to him, c'ated 
April 6,1663, or the tract located as F X Z G F. k l~own as the 
Wai te  trict., and :dso as the Siineon Graybeal place. Dc- 
fcndant r & l  in cvideuce u grant dated 13 July, 186'1. bur- 
vey being hiatlc l S Apri!, 1863, " begi~ning  on a chestnut 
oak, Sinieoli (4rayvben11s corner, thence South So XTest 30 
poles to a cllestl~ut sapling, thence South 3 3 O  west IOO 
poles to a stakc in Si~rieon Griy. beai's line, thence East 47 
poles to a stake in Power6 line. thence with saitl line to the 
beginning." The beginni~lg was agreed to be a t  A. Run by 
course and distar~ce this grant would be located s t  A 1. ::. - 1 .  
A. 

The defendant introduced evidence s h o ~ v i ~ ~ g  tha t the lines 
A I .  2. J? uerc rn;lr,ecl lines ; that the survejor ra11 these 
line? marking trees and corners wheu he made the survey 
i n  which defenclullt's graut N-as obtained: and tha t  the line 
the  survejor ran to in the call for Sirneon Grpybeal's line 
was the lit* F X. I'laiatifY-daime<l- tha t  the pr-oper kwa- 
tion of defe~~tlant's grant was by course and distance as viz : 
A 1. :;. 4. A. Defendant insisted that the proper location 
was A 1. 2. F EA. 

The former location would not cover the l o x s  i l l  quo : the 
latter would. The Court charged the jury that  the plain- 
t i f f  having shown a grant from the State to himself which 
was admitted to cover the land in diepute, he had made out u 
prima facie case, and would be eutitled to recover unless de- 
fendant's grant also covered the land in dispute. That 
defendant also having shown a grant from the State to him- 
*If of an older date than plaintiffs i t  would defeat the 

title and right to recover if i t  covered the land in 
dispute ; that  they were to find all the facts from thc evi- 
genes. That  although the defendant did survey the line A 
1. 2. F for the purpoee of taking out the grant, if he under- 
took to  change it, and to  take out a grant according to  the 
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mathematical calls as indicated by A 1. 3. 4. A, then t h a t  
would be the true boundary of this grant and would not 
cover the land in dispute, aud the plaintiff would be entitled 
to recover. Uut if they should find that defendant never 
abandoned the line actually surveyed; and they should 
further find that the lilies A 1.2. F were thelines so actually 
surveyed, and that Sinleon Graybeal's line of the Wai t e  
ltlace was the line they m i  to, and that the grant was taken 
out upon the survey, then that  would be the line of t he  de- 
fendant's grant and i t  would cover the land in dispute and 
the plaintiff would not be entitled to recover although the 
nlathematical call of the grant did not run with these lines. 

Ylaintif excepted. Verdict for the defendant. Rule for 
new trial. Rule dischargetl. Judgment for tlef'endant, and  
plaintiff appealed. 

Jfr. M. L. NcCXrklc, for plaintifl 
iVe,s.m R. F. Armjeld and G. AT Folk,  for defendant. 

TEARSON, C. 5. A call for the line of another tract of land 
is "a natural boundary" and controls course awl distance, on 
the ground t h ; ~ t  there can be no mistake in respect to tho  
intention to go to the line of the other tract, whereas in re- 
spect to course and distance there may be a mistake, in  
entering upon the field notes or in transferrhg the elltry to 
the description set out in the grant. 

In our case, there is a natural boundary, '' Simeon Grav- 
beal's line," but i t  so happens that  Sinleon Craybeal owned 
two tracts, one a 30 acre tract, which I will call tract No. 1, 
and another tract which I will call tract No. 2, lying west 
of tract KO. 1, and distant from i t  some 30 or 40 poles. It 
is evident from the plat, that " the  Simeorr Craybeal's line" 
called for, is either the north and south line bounding tract 
No. 1 on the west and marked C D, or i t  is the north and 
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south line bounding tract No. 2 on the east and marked 
F E. 

Which of these two lines is the one that is called for, is 
%he governing fact in the location of the defendant's grant 
and ought to have been distinctly left to the jury with in- 
structions to consider all the evidence and the surroundings 
a f  the case, including the marked lines and corners, &c." 

His Honor and the counsel, carried away by the question 
as to whether marked lines and corners not called for can 
control corners and distances, fell into the same error as in 
Clarke v. Wagner, 74 N. C. 791, and failed to take notice of 
the principle which excludes that question, whenever a 
natural boundary is called for, on the ground that a natural 
boundary called for in the grant provided i t  be ideutified 
controls the location and overrides everything else ; so that 
"cour~e and distance" and "marked lines and corners" not 
called for, so as to be made natural boundaries, are evidence 
t o  be considered by the jury, in identifj-ing the natural 
boundary. 

There, the case turned upon the fact whether Island No. 
1, or Island No. 2, was " The Island" called for ; here the 
case turned upon whether the north and south line bounding 
tract No. 1, on the west, or the north and south line bound- 
ing tract NO. 2, on the east, was " the Simeon Graybeal's 
Sine" called for. I t  is proper to state that Clarke v. Wogner, 
which is on all foim with this case, was not published at the 
time of the trial. 

'For  this error there will be a new trial, on which His 
Honor will instruct the jury that if they find the north and 
south line bounding tract No. 1 on the west, to-wit, C. D, to 
h e  the " Simeon Graybeal's line" called for, then as the next 
call is " North 140 to a stake in Simeon Graybeal's line," 
the  defendant's grant did not cover the land in dispute, and 
they should find for plaintiff, and need not trouble them- 
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selves to fix the points a t  which the call struck Graybeal's 
line. 

Bu t  if they should find the north and south line bounding 
tract  No. 2 on the east, to-wit, F E, to be " the  Simeon 
Graybeal's line" called for, then the line of defendant's grant 
s ta r t i~ lg  a t  1 must be run straight, so as t o  strike that  line, 
making as small a departure as may be from the course and 
distance called for in the grant, and not deviating from 
course or distance in order to  conform to the lines sur- 
veyed and marked ax stated by the witnesses, because, 
these lines not being called for as a part of the description, 
the circumstance that thcy have been surveyed and marked 
can only be allowed weight in deternlinirig the fact as to 
which of the two lines was the Simeon Graybeal line called 
for in the grant.  

Marked line trees and corners ~ i o t  called for have been 
allowed to control an obvious mistake iu regard to course ; 
for instance, a mere slip of the pen in writing north instead 
of south and the like, but you must in the language of sur- 
veyors " go by the distance," uuless i t  be controlled by a 
call for a natural boundary, whether i t  fall short of, or go 
beyond a tree, marked as a common tree, but which is not 
called for. TO allow the terms of a written instrument to 
be varied by parol evidence is a proposition for which no 
l a w ~ e r  will contend. The only exception is made by our 
Courts in questions of boundary when there being no natural 
boundary called for, parol evidence corroborated by natural 
evidence of trees marked a t  the time, although not called 
for, is allowed to correct or explain a mistake in the courses 
of the grant ; to allow i t  in this instance would be not to 
correct a mistake, but to supersede a line fixed by the rules 
of law, by putting in its place a line marked by one of the 
parties,,but which, for some reason best known to himself, 
h e  chose not to, have set out in the grant. 

The case does not set out with precision the locus in p r o  
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and i t  does not appear whether the possession of the defen- 
dant included the small slip between the line, as run and 
marked by the defendant, and the straight. line from 1 t e  
F. This we presume is a matter of but little importance 
except as i t  may affect the costs. 

Error. 

11. A. I,ONDON, JR., and the Commissioners of Pittsboro v. AARON 
G. HEADEN. 

Penalty for refusing to aeeept o$ee -- Constitutionality of Statute -- 
Justice's Court -- Praetiee therein. 

1 .  The provisions of Chapter 111, 6 25, Battle's Revisal, prescribing a 
a penalty of $'25 against any person who is duly elected or appointed 
Town Constable and who refuses to qualify, kc.,  are not in conflict 
with Art. I.. 5 17, of the Constitution. 

2. The facts found on a trial in a Justice's Court where the judgment i s  
for $25 or less, are conclusive upon an appeal to the Superior Court. 

3. I n  such case the Justice should not include in the record sent up a 
statement of the evidence, unless there were exceptions to its admission 
in his Court. 

4. In an action in a Justice's Court for a penalty, it 1s sufficient if the 
warrant states the amount due and how claimed. 

(U?g$y V. h e r i t t ,  5 Ire. 455; Siate v. M c E ? ~ f y r e ,  3 Ire. 171, cited, distin- 
guished and approved.) 

CIVIL ACTION, commenced in a Justice's Court in t h e  
County of CHATHAM and heard a t  Chambers on the 15th o f  
June, 1876, before Kerr, J. 
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This action was brought before a Justice of the Peace, to  
recover the penalty of $25 given by Bat. Eev. Ch. 111, § 25, 
against every person duly elected or appointed Town Con- 
stable, &c., who after being duly notified, shall neglect or  
refuse to qualify and perform the duties of his office or a p  
point nient. 

The Justice gave judgment &gainst the defendant who ap- 
pealed to the Superior Court, where the Judge reversed the 
judgment of the Justice, and gave judgment for the defend- 
ant for costs, from which, the plaintiff appealed to this 
Court. 

Messrs. Busbee & Busbee, for the plaintiff. 
Mr. J. H: Headen, for the defendant 

RODYAN, J. (After stating the facts as above.) The Con- 
stitution Art. IV. § 33, says, that  the party against whom 
judgment shall be rendered by any Justice of the Peace, 
may appeal to the Superior Court, from the same. "But if 
the judgment shall be for $25 or less, then the case shall be 
heard in the appellate Court, only upon matters of law." 

The effect of this clause of the Constitution, has not so far 
as I renlernber, been commented on by this Court. What I 
shall say about it, is not intended to apply to any cases ex- 
cept such as are similar in pleadings and proceedings to the 
present. 

I n  this case, the only plea of the defendant was a general 
denial of each and every allegation in the warrant. W e  
will assume that this was sufficient to put in issile each ma- 
terial allegation. 

When upon such an answer the Justice finds for the plain- 
tiff, he must be understood as finding that each material al- 
legation of the complaint is true. This finding of facts is 
made by the section of the Co~~stitution cited, conclusive up- 
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on the Superior Court on appeal, and the jurisdiction of that 
Court is confined to adjudging whether the facts so estab- 
lished entitle the plaintiff to judgment or not. 

I n  this case the Justice senda up with the statement of 
his proceedings, a statement of the evidence introduced be- 
fore him. The statute prescribing his duties (Bat. Rev. ch. 
63. § 57,) requires him to file with the Clerk of the appel- 
late Court, "the papers, proceedings and judgment in the 
case." This does not seem to include a statement of the evi- 
dence,imless there was an exception by one party or the other, 
by reason of the admission or rejection of evidence, in which 
case his decision upon i t  would be part of the proceedings, 
and therefore would be properly sent up. We do not there- 
fore consider his statement of the evidence, as adding to the 
effect of his general finding of the facts for the plaintiff, a1- 
though, if i t  appeared from such statement that there was 
no evidence to support his finding on any material allega- 
tion, i t  would be diEerent. 

W e  have the11 but two questions to consider: 1. Do the 
facts alleged in the warrant bring the case within Ch. 111, § 
35 of Bat. Rev. ? 

Upon the authority of Dufy v. Averitt 5 Ire. 465. which 
was an action by warrant to recover penalties for not work- 
ing on a public road, we think that the material facts are 
sufficiently alleged, and there is in this warrant, what was 
wanting in the warrant in that case, a reference to the stat- 
ute by which the penalty is given. I t  is sufficient if the 
warrant states the sum due, and how claimed. We think 
the above observations meet all the objections taken in the 
defendant's groi~nds of appeal, and repeated on the argu- 
ment here, except ; 

2. That the Act giving the pellalty is unconstitutional. 
For this proposition the defendant relies on Art. I, § 17, 

of the State Constitution, which is to the following effect : 
"No person ought to be taken, imprisoned or disseized of his 
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freehold, liberties or privileges, or in any manner deprived 
of his life, liberty or property, but by the law of the land." 

It is admitted that an Act of Assembly which violates 
any constitutional right of the citizen, is not the law of the 
land ; and personal liberty is a constitutional right. Const. 
Art. I, § 1, Declaration of Rights. But the meaning of 
general expressions, such as "liberty" is qualified by the 
doctrirles of the common law which our forefathers brought 
to Carolina with them, and which as modified to suit our 
institutions, have ever since been held a part of the law of 
this State. 

I t  is a doctrine of the common law, that every citizen, in 
peace, as well as in war, owes his services to the State when 
they are demanded. This right stands on a t  least as high a 
necessity as the right of eminent domain, by which a man's 
property may be taken for public: use against his consent. 
The English authorities to this effect, are numerous. The 
city of London enacted a by-law that any freeman of the 
city who shonld be elected Sheriff, and who failed or refused 
to give a bond and serve as such, should forfeit 2,400, unless 
he had a reasonable excuse. Vanacker was elected and re- 
fused to serve, and was imprisoned for the penalty. The by- 
law was held valid. City of London v. Vanacker, 1 Ld. 
Raym. 496. The same point was adjudged in Rex v. Lar- 
wood, 1 Salk. 168, a ~ l d  the reason is assigned "That the King 
hath an interest in  every subject and a right to his service, 
and no man can be exempt from the office of Sherig, but by 
Act of Parliament, or letters patent." ('omyn's Dig. Offices 
B. (B. 1.) 

Mr. Dillon thinks the prirlciple of these decisions applica- 
ble in the United States, although all of the reasoning in 
them does uot apply, and although he knows of no Ameri- 
can decision on the question. 1 Dill. Mun. Corp. 3 162. 

I n  State v. =Entyre, 3 Ire. 171-5, RUFFIN, C. J., saps: 
"Now, the Court has no doubt that i t  is competent to the 
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Legislature to require any person, appointed to office in any 
manner prescribed by law, to serve therein under pain of in- 
dictment, or any cther penalty." The decision in that  case, 
was that  the refusal to serve was not indictable, because no 
statute had made i t  so. 

The  duty claimed of the citizen in this case is precisely 
like that of working on or being overseer of a public mad, 
of serving as a juror, attending as a witness, assisting a peace 
officer in suppressing a riot, Bc , &c. 1 1 1  all these cases, a 
statute imposes a penalty for a failure to serve, and the right 
of the Legislature to do it, has never been questioned, and 
has beell many times silcntly a~surned as the undoubted 
law. 

I t  must ofteri happen, that the performance of the duties 
of certain offices, especially thosc connected with the pre- 
servation of the pub l~c  peace, and the collection of taxes, 
such as sheriff; constahle, tax  collector and the like, will be 
so disagreeable, dangerous or unpopular, that no iit man will 
willingly undertake them for the compensation attached to 
the ofEce. Eut the public'welfare absolutely requires that  
they shhll be performed, and by fit men. Hence i t  may be- 
come necessary to resort to a sort of civil conscr iption to fill 
them. No citizen can be injured by being required to per- 
form a public duty to which all are liable, and no one, how- 
ever great his abilities or fortune, should corisider himself 
degraded by being required to perform the duties of any 
office useful or necessary to the public welfare. 

Honor and shame h e m  no position risc, 
Act well your par t ;  there, all the honor lies. 

I t  is seen ill Vanacker's case that  by the by-law of the 
corporation which imposed the penalty, he was allowed to 
defend himself by any reasonable excuse." Our statute 
contains no such provision. 
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Nevertheless, i t  cannot be doubted that the defendant i n  
the present case might have defended himwlf by any hgal  
excuse ; that is, by a plea of :my matter which l eg~ l ly .  dis- 
qualified him from performing the duties of the office. For 
example, that  he mas ineligible, as ~ o t  being a member of' 
the corporation, or that he already was fillil~g some public 
office, the duties of which were incompatible with those of 
Town Constable, &c , &c. Eiit i t  is clear that such defence 
coultl only be made by nn answer in nroidancc. The de- 
fendant sets up no excuse or defence in avoidance whatever, 
but cmtents himself with a denial of the 1)laiutifl"~ allega- 
tions I t  is nnnecessaly therefore for us to inquire whether 
old age, or physical debility iwhich have been suggestecl in 
this 1 ase), would coustimte a defence, if pleaded and proved. 
Perhapq they would not. It is said that a woman m ~ ~ y  be 
a constable, or an overseer of the poor, and may fill any 
office the duties of which may be performed by deputy, and 
tha t  her sex is no excuse for declining such offices. Comyn's 
Dig. Officers B. (B. 2.) Rex v. Slubbs, 2 T. R. 495. 

Such is the law of England. How i t  niny be in Korth 
Carolina we are not called on to say. 

Judgment reversed, and judgment here that plaintiff re- 
cover 825 and coqts 

PER CURTAM. Jndgrnent accordinglg 
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STATE ex re1 Cox o. BLAIR. 
- 

STATE on relation of DENNIS fX19, Executor of Thomas Cox. 
v. J. A. BLAIR, Administrator of B. B. Bulla, and others. 

Clerk of Superior Cowt -- Breach of Oficial Bond. 

1. A Clerk of the Superior Court, appointed to sell real estate in a pro- 
ceeding for partition, acts in his official capacity, even though he is not 
designated as Clerk, in the order of appointment And, 

2. The loss of money c )llected by him, in pursuance thereof, by being 
stolen from a safe in which it was deposited, is an official default and 
breach of bond, for which his sureties are liable. 

(State ex rcl. MchTeil v. Morrison, 63 N. C., 508 ; Commissiot~ers of 
Bladen v. Clark, 73 N. C., 265; and Havens v. Lalhenr, 75 N. C., 
505, cited and approved.) 

CIVIL ACTION, for breach of official bond, tried at Spring 
Term, 18'76, of RANDOLPH Superior Court, before Kerr, J. 

The complaint, filed against Blair as administrator of Bul- 
la, deceased, late Clerk of the Superior Court of said Coun- 
ty, and the other defendants, (sureties on the official bond of 
said Bulla,) demanding payment of the sun1 of $242.17 bal- 
ance due, alleges : 

That Bulla was elected and qualified as Clerk in 1868 and 
executed a bond with the other defendants as sureties. 
That in 1871, one E. B. McCain brought an action against 
the plaintiff's testator, praying that a certain house and lot 
in the town of Asheboro, might be sold, and the proceeds 
divided between them, to the end, that they might have 
partition of the same. That in July 1871, said Bulla, under 
a decree of the Court, sold said property for $505. That 
said sale was reported to Court aud confirmed. That he 
collected the purchase money in full in January, 1872. 
That Cox died in July, 1871, and Bulla died in July 1872. 
That in April, 1874, the Court decreed that the money aris- 
ing from said sale be paid to the parties entitled. That a 
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STATE ex re1 Cox v. BLAIR. 

demand was'made on defendant Blair and on the present 
Clerk of the C'Odrt, the successor of Bulla, for payment of 
the money, before the commencement of this action. 

Defendants demurred and assigned as cause : That i t  did 
not appear from the complaint that  Bulla was ordered as 
Clerk of the Court to sell the land ; nor that he sold the  same, 
or collected the money as Clerk ; nor that he, as such, was ev- 
er ordered to pay the money to the parties ; Ilor that Bulla 
as Clerk had ever broken the conditions of his bond, so as 
to render, his sureties liable. 

The demurrer was overruled and thereupon the defend- 
ant Blair, Administrator, answered over, alleging, that the 
identical money which had been collected by his intestate 
from the purchase of said land, was deposited in a safe. 
That the safe was broken open and this money stolen, to- 
gether with other monies a,nd valuable papera, belonging to 
suitors in said Court, and that this occurred without the 
laches of his intestate aud notwithstsnding his great pru- 
dence and care. 

The other defendants filed no answer. 
The evidence sustained the material allegations of the 

complaint and His Honor held, that there was a breach of 
the official bond and that defendants were liable. Defend- 
ants excepted. The jury rendered a verdict for the plaintiff. 
Judgment, and appeal by defendants. 

Hissrs. Tourgee and E. G. Haywood, for plaintiff: 
Messrs. Mendenhall & Staples and Smith & Strong, for de- 

fendant. 

BYNCTM, J. I n  proceedings for partition the Court may 
authorize any officer thereof, or any other competent person, 
to l1e designated in the decree of sale, to make the sale, 
Bat. Reu. ch. 84, § 15. 
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I t  is most usual to appoint the Clerk of the Court for that  
purpose, because his responsibility is secured bg his oath and 
his bond ; and because as an  officer of the Court, he is under 
i t s  immediate control. Hence, nothing to the contrary 
clearly appearing, where the Clerk is appointed to that duty, 
i t  ia the presumption that  he is appointed in his official 
capacity, whether he is designated in the order as Clerk or 
not. State ex re1 McNeill v. Morrison, C3 N. C. 508. 

The Clerk here having made the sale and collected the 
money in pursuance of au order of the Court, held i t  in his 
official character 

This i~ the only question raised by the pleadings, though 
i t  was insisted in the argument that  the other tenant ill 
common w L ~ s  a nece3sary party to the action. We do not 
think so. The statnte declares that  all persons having an  
interest in thc subject of the action and in obtaining the 
relief denlawled, may he joined as plaintiEs. C. U. P., $ tj0. 
Here, the fiincl is fixed in anlount and the plaintiff's share is 
a matter of mere clerical computation. No account is neces- 
ta ry  to be taken between tlie tenants and each may sue for 
his  specific part, as well as if it was a specific legacy. There 
is a clear distinction between this case and that of a distri- 
butee of an estate. There, before a judgment can be ren- 
dered, i t  is genenrlly necessary to take an account of the 
administr:~tion and of the respective liabilities of tlie tlis- 
tributees for adraucements, 'kc, before i t  can be iwertained 
what may be due. The Courts in such cases hold that all 
thc distributees of the estate are necessary parties to'the 
proceeding, to avoid a multiplicity of suits and to adjust 
and  determine the rights of all in the same action. In  our 
case, the amount clue to each tenant is ascertained and their 
rights of action are several. 

I t  was'further objectetl that the decree of 1874, directing 
the  funcl to be paid to the parties entitled, was made without 
notice to the clefendants and was void as to them. This 
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onlnr rvii;i not nttcessilry to the plnintift7s right of action 5 
but 1v11at is t h t  to the defe~rtlat~ts ? They owe the money, 
a:ld call have no voice ill atlju:ti~rg the rights uf the parti- 
tioners between tlwlllaelves. 

It is again insisted for the sureties on the ofticia1 bond of 
the Clerk, that according to the pleacliugs, the Clerk was in  
no default, as he had to the time of his death perfomled all 
the  orders of the Court, and if there w t ~ b  any default, i t  was 
on the part of the adrninistrator. of Bnll:~. for which he must 
bc answernblc 011 liis td1nini5l s;ttion b o d .  But the fact is 
overlooked by the conusel, that the defendants jointly de- 
niurred to the complaint and assigned as one cause, that the 
1,laintifY did not set forth a sufficient cause of action. Thc 
demurrer was orerrulecl, and the sur~tieu did nut u p p I  a ~ d  
did not put in an answer. The plaintif?' was therefore entitled 
to jrlclgment against them. A t  the next term of tho Court, 
thc administrator, Blair, did answer, :rntl the utmost that 
the sureties of Bulln can ask, is, that we xlioultl treat Blair's 
answer as their answer. Treating it thus, the a n s ~ e r  ad- 
mits the collection of the money by Uulla an(l alleges that i t  
was stolen from Bulln, without his tlef'aiilt. Here then, is 
the adrnissiorl of the Clerk's c l e f d t  in oftice, for i t  has been 
expressly held by this Court, that the loss of the money in  
fhe mamer +alleged, is an official d e f ~ u l t  and breach of his 
bond, for which the sureties are liable. Jravews v. Luthene, 
75  N. C'., 505 ; Commissioners of Blcdm V. L%zrfw, 73 N. C 

9 

2.53. 
So, gimunqi ie  via cl c t ~ ,  whether upon the dcmurrcr or the 

admissions in the answer, the plaintiff wa3 entitled to judg- 
ment. 

There is no error. 

Judgment affirnletl. 
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8. IT. WORTHY Administrator of John ,\lorr~aon v. I 11. CADDELL 
and others. 

Fraud -- Execution Sale -- Bona jide Purchaser fir Value. 

1. One who claims against a pnor donee or creditor as a purchaser f ~ r  
value, must prove a fair conbideration, not up to the full value, but a 
price paid which does not cause surprise or warrant a suspic~on of 
fraud pr contrivance on the part of the purchaser. 

2. Where A procures his land to be sold under execution w:th illtent to 
defraud his cleditors, and B purchases it at a gross1 inadequate price 
without knowledge of the fraudulent contrivance of A, lie is not a borm 

j k l e  purchaser for valuable consideration. 

qF1~7JenukZcr v. Roberts, 4 D B B, 258; 12hem v. Tu17, 13 Ire. 57 ; and Las- 
sittr v. f'uris, 64 N. C. 498, c ted, d~stingulshed and approved.) 

CIVIL ACTION, tried at  Fall Term, 1676, of ~IARNETT Supe- 
rior Court, before P w h e s ,  J: 

This was a proceeding to sell land for assets commenced 
in the Probate Court of Moore County, and transferred to 
the Superior Court to try issues involving the title to the 
land. Upon aflidavit of the defendant Caddell, the case was 
removed to the County of 1Iarnett. 

Worthy was appointed administrator of Morrison on t l ~ e  
13th of March, 1571, and after exhausting the personal es- 
ta te  in the payment of debts, filed a petition against the 
heirs-at-law of his intestate, (to which Caddell was made a 
party defendant) to sell the land in September following, in 
which i t  was alleged that the defendant Caddell claimed the 
land, under a pretended or fraudulent deed. This, the de- 
fendant denied ; and alleged that he was the bonajide owner 
in  fee of the 2,200 acre tract, and asked to be allowed to de- 
f e d  his title. 

The plaintiff'introduced oue W. K. N u n n q ,  Dep. U. S. 
Marahal;.who.kestified, that he sold the land in dispute, un- 
de r  execution against Morrison and others ; that  previous t o  
the sale, he suggested to Morrison, that the 0th.r defendants 



in the execution had personal property ; that  Morrison said 
h e  did not wish to trouble them, but mt~tlted his land sold 
and requested the witness to levy ; that  on the day of this 
mnversatioa, "the defendant Caddell, a t  his own suggestion 
wrote the advertisements, stating that he wanted them writ- 
%en correctly, and that  the land i11 dispute, 2,200 acres, was 
worth from three to four dollars per acre." 

The defendant testified in his own behalf in reply, and. 
among other things, stated, "that he did write the adver- 
tieenxnts, but wrote them a t  the instance of Ku~inery, Depn- 
t y  Marshal." 

There was other testimony relating to coiiveraations be- 
tween Morrison and others in thc absence of defetdarit ; and 
.also evidence tending to show the intimate, co~~fidential re- 
lations which exibted between Morrison and the defend- 
ant. 

The defendant Lecarne the purctlaser a t  execution sale, in 
the RUIB of fifty dollars, -and obtained a deed for the land, 
which the plaintiff contended liassed no title. I-Iis Honor 
reserved his opinion touching the validity of the deed, and 
submitted the following issuc to the jury ; "Did the defend- 
.ant purchase the lauds in controversy in fraud of the credi- 
tors of John Morrison ?" To which the jury responded : 
."yes," 

Upon the question of law reserved, the Court was of opin- 
ion with the plaintiff, and adjudged, that a writ of pocc-  
dendo be issued to the P r o b ~ t e  Judge of' Moore County &., 

Rule for a new trial. Rule discharged. Judgme.lt for 
the plaintiff, from which the defendaiit appealed. 

Xessrs. John Manning and XeieiU HeKay for the yliintiff'. 
Messrs. T. C. Fulltr, TV. A. Guthrie and ,I. D. iElvcr for the 

defendant. 

PEARSON, C J. This is a proceeding to subject the land 
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mentioned in the pleadings to the payment of the debts of  
one Morrison, a deceased debtor, on the ground that Morri- 
son procured his land to be sold under ,?. fas against him 
with an intent to defraud his creditors. The defendant faint- 
ly traverses the allegation of fraud on the part of Morrison, 
alld takes the ground that  he is a hona $de purchqs_er for  
valuable consideration. 

Two issues are presented by the p!eadings ; 1. Did alorri- 
son procure his land to be sold under execution, with an in- 
tent to defraud his creditors'! 2. I s  the defendant a Concr 

j f i d e  purchaser for valuable consideration ? 
,is a preliminary objection, the counsel of defendant took 

the position, that the proceeding does not come witllin tho 
operation of the statute under which i t  is instituted, and 
relied upon Rliern v, Tull, 13 Ire. 57. That cake does not n p -  

ply. There, the debtor never had the title and llia fraud 
\$as in causing the vendor to convey to his two sous. So 13th 
Eliz. could not be ~ m d e  to fit the case ; for if the deed was 
void as to creditors, the title was still in the ventlor IIere, 
the dzbtor had the title, and if the conveyance to the de- 
f'etndant be void as to cretlitors, i t  leaves the title in the 
debtor. 

After  a long trial, aud the introductiou of ruucl~ ev~dence, 
a part of which is set out in the statement of the case, cuthe 
other evidence touchilig the h o m  jifides of the sales is not 
stated, as there was no exception to it,") Ifis Honor sub- 
mitted the following issue to the jury : "Did the defendant 
purchase the land ill coatrover>y in fraud of the creditors of 
John Morrison '!" which issue the jury find iu favor of plain- 
tiff. 

This issue is in substance, the secorld issue referred t o  
above-no notice is take11 of the first issue-from which i t  
ia to be inferred, that  the evidence was so convincing in re- 
gard to the fraudulent intent of Morrison, as to for& thc de- 
fendant to yield it. 
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That  issue being yielded by the defendant, it follows that 
all  of the  testimony relevant to it, and riot relevant to the 
second issue, or competent as against the defendant, ought 
t o  have been withdrawn also ; for instance, all of the testi- 
moni  of the conversations of Morrison, in the absence of the 
defendant. But  that was not done, and the ,jury were no 
doubt influenced by this testimony, to the prejudice of tlie 
defeudant. For this he has a right to complain, unless upon 
the other evidence, the ease was dead against him as a mnt- 
ter of law, so that,  the Court ought to hare  charged. tllizt 
upon the other evidence, the verdict sl~oulcl be against the 
defendant. 

i 'ut out of consideration all of the evidence except w h a t  
the wit;?ess, S unnery swore ; ' defendant, a t  his own, (Cad- 
dell's) suggestion, wrote the adrertisenlents of sale, stating 
that  lie wanted them written correctly, that the land con- 
tained 2,"O acres, and was worth from three to four dollars 
per acre," and the fact that detkndant bought tlie l a d  for 
$30. TVe think upon this eriderlce, IIis Honor on;ht to 
have charged the jury, that assuming the fraudulent intent 
of Morri-on, the defendant did not bring himself within the 
meaning of "a purchaser for valuable consideratiou," so ar 
t o  escape from the taint of Morrison's fraud. 

A donee, that is, one who takes without valuable consid- 
eration, must yield to the claims of creditors, on the idea, 
tha t  the donor, being a del~tor, was guilty of fraud, rmless 
as provided by our statute, he retains popertvv enough to 
pay his debts ; and this, whether he knows of the fraudulent 
intent of the donor or not. But  s purchaser for valuable 
consideration, is not rcquired to yield to the c l a i m  of credi- 
tom, unless he had notice of the fraudulent inteut of his ven- 
dor. Lnssiter v. Davis, 64 N. C. 498. 

From,the manner in which the case is before us, the de- 
fendant has a right to assume, that  he is not fixed with no- 
tice of Morrison's f~audulcnt  intent, and h a y  rest upon hi 
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title. That  is so, l)roviclecl he is n yorchaser for valuable 
consider* '1 t '  1@n. 

The 1e:lding c>Lac upon the snl~ject -'what is a valuable con- 
siilerntion," Ful!enxiilw Y. Kobe~ts, 4 Der. & Bat  278, cov- 
ered ouly the nieaning of the \rortIs, ' purchaser for valual~le 
consicler:ttion," iu the statute 07th Eliz., as to subsequent 
p r d ~ a s e r s ,  but the discnsinil i l l  tht> opinion is extended to 
13th Eliz., as to creditors. From that  fhm~tain we may 
drink. 133' i t  we learn, that in ort1c.r to protect hin~self 
a p u i ~ ~ s t  the claim of a prior donee, or of a creditor, the party 
assuming to be a purchaser for ~ a l n a b l e  cousideration, must 
proye a, fair ~on~i ( le ra t ion ,  110t 1113 to  the full value, but a 
price 1);tid whic.11 would not cause surprise, or make any one 
exclaim ' he got the land for nothing, there must have been 
some frantl or contrivance about it." 

Supi'ose Norriso~l, with intel~t  to clefrand his creditors, 
had gone to Caddell and s:~i~l ,  . ' ~ o u  can have my land. ,2,200 
acres, worth st)- S' i  000,) for $30," and clefenclant had said, 
"agreed, here is )-our money." Would any one say Caddell 
is a lnwd~ascr for ralnahle consideration? Unt in our case 
AIorrison contrives it more cu~luingly. IIe procures a sale of' 
his land to  be made ~ u ~ d e r  execution, with an intent to de-  
fraud his creditow. That is aclnGtte(1. Arid a t  the sale the 
defendant bids off the land, for not esccecling one-half of its 
value. Is he a purchaser for valuable eonsidertttion, within 
either 13th or 27th Elizabeth ? W e  think not 

Puppose defendant, when he bid oft' the lalit1 for $5U, 
really did lint know, or hare re;ison to heliere that  i t  wasall: 
a contrivance of Morrison to tlefraud his creditom, when h e  
was afterrards iufbnned of the f'itct, cvultl he v ~ i t h  a good 
conscience hold on to  his bargain, and by attenipting to do 
so, tloes he not conr i t t  himself of participation in the fraud 
of hlorriso~i '? 

After a perusal of this  very complicated case, we are satis- 
f i t d  that justice has been clone, and do not feel called on to 
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distud) t h e  rertlict au<l jn:lgrneut, for the error of IIis 1Ionor 
i t 1  not nithdra\ving f r o ~ i ~  t l i e  jnry, te3tirrlony,nrhicll although 
cornpetrlit ant1 rilaterial u11o11 t l i e  tirat issue, W:IS incompe- 
t e i ~ t ,  lout lmt at  all materia! u11n1i the second issue. 

S o  error. Jutlgrnc~it affirinetl allti modified by requiring 
plaintiff to 1):ij back t l i e  $30 p i t 1  l)y t l ~ f e n d a n t .  

Judgment -- Execution Sale -- Purchaser -- Fraud. 

1. Before the adoption of the Code of Civil Procedure, the levy of a senior 
execution on land did not prevent a levy and sale under a junior execu- 
tion and a purchaser a t  such sale obtained a good title. The Code h a s  
constituted a docketed judgment a lien on the real property of the judg- 
ment  debtor, and a purchaser a t  a sale under a junior docketed judg- 
men t  acquires the estate subject to the lien of any prior docketed 
judgment. 

2. -4 judgment obtaiued before the adoption of the Code. if docketed 
within a reasonable time thereafter, acquired a Iien upon the real estate 
of the*indpnlent debtor. Such judgmc~its wcre not prcj~/,dic.ed. b y  the- 
adoption of' the Code. 

3. The "minimum" price a t  a sale For taxes under t h e  'Ci. S. Revenue 
Laws, 1s the least p r c o  which. in the rr~inion of the Collector, the prop- 
1 r t y  ought fairly to  hrmg. 

4. Where A,  with intent to d e f r a t l  h:s creditors, filrnished money to his. 
daughters (being jndebtecl to thern at the time) with which to  purchase 
his land a t  execution sale, they not bring par t ies to  his fraudulent pur-- 
pose a d  not buying for his nsn, and t h e  daughters purchased the land 
for  a fair value ; FI- id, that  the danghters obtained a good title. 

Heroey v. &:munda, ti8 N. C., 243 ; Foodicy  v .  Giilinm. 64 N .  C . ,  640 7 
Ider v. G ' C . / ~ ~ ~ I Y .  75 N. C'!., 334 Woriky  v. C'nddell at  t l~ i s  tcrm, cite& 
distinguixhcd and approved.) 
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CIVIL ACTION for the recovery of Real Estate, tried a t  Fall 
Term, 1673, of CABAKRUS Snperior (?ourt, before Sckenck, ,J. 

The cuit was brought ili the Superior Court of Darie 
cour~ty to rccover the l)osse~sion of two tracts of land, and 
certaiu lots in the town of 3focksrille Upon rlffidavit of 
t h e  plaintiff the cause was ren~oved to  Rowalr c o u ~ ~ t y ,  a d  
thence upon affidavit of the clefendant, to Calmrras eonntj. 

The h c t s  as ~ t s t e d  in the ol)inio~a of this ( ourt, and those 
found by the jury upon issues mbmittctl, are deemed snffi- 
cient to  an understandlug of the points decided 

1. The  judgments were Iiatl ant1 1n:ttle t o  clefrand the 
creditors of W. B. March. 

2. Tbe defendants n7\.cre not 15:lrties to  tliis frazdulent 
]Purpose. 

3. W. 33. Marc11 fnn~ished tllc tlefcridants (his daughters) 
with the money to  buy the lanrls sold by t l ~ e  Co1lectc.r fi)r 
taxee, with intent to defraud his creditors. 

4. The defendants were riot  jart ties to  this fiaudulen t 
purpose 

5 .  'l'llere was no :~greclnent bet\\-ecn W. 13 March and his 
daughters, that they fillould buy the lands for his, March's 
use, and to  defraud his creditors- 

His  Honor was of the opirrion, untler the ruling i n  Dolmn 
v. Erwin 1 I) 8 1: . 569, that the sale was absolutely void 
alld passed no title to t lc fendw~t~,  and adjudger1 that 1)laitl- 
tiff rccover possession of the liintl~, damages and costs. A l t  
peal Ly defendants. 

2Kessrs T;C7ilso~z & Son, IZ F. Arrnfi~ld, T, H Bu&y and ,W. 
J Mon.tgomery for the plaintifl, s u h i t t e t l  : 

1. The jurlgme~tts in the State Courts were not transferret?. 
a s  the law required, nor revived so as to rcnder them capable 
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of a transfer. Brem v. Jamison, 70 N. C., 563; Nalybzrrton v. 
Greenlee, 72 K. C'., 316 ; C. C. P., § 403 et seq. 

2. The Collector's deed 1-oid, under the provisions of the 
Internal Revenue Law, # 30. 

3. As the jury found tliat the bid was paid with the money 
of 1%'. R, &larch, the sale was void. Dobson v. Erwin, 1 L). 

& B , 569. 
Mr. J; M McCorkle, for the defendants, submitted : 
1. There is nothing in the Code requiring judgments to be 

docketed where levies have bee11 made. Docketing under 
t he  Code creates the lien-here i t  is had already. I t  is more 
t h a n  a lien Rot Bru ch. 1'7 $ 251. 

2 Levy and ven. ex placed property in custo lia legis, and 
if cxecution issue on dormant judgment, debtor alone can 
take adsantage of it,. Boyd v. Murray, Phil. Eq, 2.38; 
Martlre v. Frlhn,  I hi1 Litw, 279. 

3. TTditlity of sale not to depend on March's intention 
done. The fraud must enter illto and afTect the contract. 
Lassitcr v. Dnvis, 64 N. C., 4 8 ; Rose r. Coble, Phil. Law, 
5 17 ; S t o ~  v. Jfnrsidl,  7 Jones, 3 30. 

RODMAPI', .I. This was all a c t i o ~ ~  to recover several pieces 
of Inl~d, one of which was a ccrt liu lot in ~Iocksville. 

The wt~ole prol'erty belongd to Williarn B. March 'I lle 
 lain in tiff claims title under a 1)urchase at  a sale under execu- 
tion against said March in September, 1869. The judgment 
wa8 recovered in t l ~ e  8ul)erior Court of Davie county in 
April lbb; ,  and was duly docketed ill tliat county 
By his purchaae the plaiiitiff obtili~ietl all the legal estate 

which said Rlarc.11 llad in the lands a t  the docketing of the 
j n d g m e ~ ~ t  ':he ques t io~~ to be determined is, did lllarcli 
hare  any estate a t  that date ? The defendants say he did 
rmt on several groulidu : 

1st. A t  Spring Term, 1853, of Davie Superior Court, one 
Foster recovered a judgment against said March: A t  the 
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same term one Welch iils,, recovered judgment against 
March Xo execution ap1)ears to h a w  issued upon either of 
these judgments until .June, 181 8, whcn executions did i aue  
which were levietl 011 all the la11r1. in controversy ; ant1 in 
1871 tlie lands 13 ere sold under writs of vrnditioni exponns 
iesuetl on those judgments, and ~~urehasecl by defendanti, 
who received deeds fro112 the sheriff 

I t  is clear that tlle mere levy of these executions in .June, 
1865, did not divest the estate of ;\larch, so as to invaliclate 
the s d e  at  which plaintiff purchased in September, 1869. 
Neither did the s:de under esecutiol~s iu 1671 have effect by 
relation to i n d i d a t e  buc11 sale. That the j u d p e n t s  were 
dormnut when executiol~s issued or1 t l ~ e n ~  was irnmaterial, as 
no one can take advantage of that irregularity except the 
defendant in  the execntion X r ' r v ~ y  v. Etlmunds, 68 IY. C. 
243 

But it was settled law nntil the cllallge made ky the adop- 
tion of the Code ofCivil I'rocedure in August, 1 Y t  8. that  the 
levy of a senior execut io~~ o~k laricl did not prevent a levy 
and sale mitler a jotrior execntion, N I I L ~  that i ~ l t l l ~ ~ ~ h  tlie 
plail~tiif in the senior execution nlight be entitled to the 
piweeds of the sale, the purchaser a t  the sale under the 
junior execution pot a gootl title to the estate of the defend- 
au t  Woodley v. Gillinn/, 64 S. ('. G4!1. 

The C'ode altered this wit11 regart1 to docketed juclgrne~~ts 
and made tl~enr a l im on the real 1)ropertj of the defend- 
ants, and not merely a r;ght to pref'ercnce in 1)ajrnellt from 
the proceeds of the sale of such prol~ertg- So that on a sx:e 
under a ju~lior docketed judpmeut, the purchaser acqairecl 
the estate subject to the lien of ally prior tlor.keted jndg- 
~uen t ,  which must lte ~ati+fied in iull Lcfore his estate w~bs 
free from its incunlbrai~ce. 

Iskr v. Colgrove 75 K.  C. 334, it was hrlil, that nrllere 
a judgment creditor docketed Iris judgment, with a reference 
upon the judgment docket to the lien acquired hy s levy, 



and contmued b j  subsequent writs of mridition,; t'sponas, to  
the date of docketing, bnch a judgmeut was a lien prior to a 
jndgment docketed before t h t  was, bnt docketed after t he  
levy, the lieu of' which had been continued us above htated. 
This conclusio~~ md- neceahttry, because if Foy's judgment 
had been eonsidered a 1)rior lien on the Iducl, Isler woultl 
have loqt the priority which he had acljuiretl by hid l e r r  
and wllich was preyerved to him 1): the Constitution. Art.  
ITT., 23 

Isler had docketed his j u d p e n t  in a reasonable time 
after the enactmerit of the Co(le, zinc1 heftore any sale was 
made under the Foy judgnleut, so that l~urchaser.; under tha t  
judgmeut 21ad notice of the 1)rior lien. 

In  the present case, the juclp~ne~its in f~bvor of Foster and 
XTelch were not docketed in a reaso~lahle time, nor before 
the sale at which the plitintlff pu rc l1a4 .  so that he liad 110 

uotice of t h ~ i r  existence, ant1 they have never ~ e t  been 
docketed. YTe cannot, therefore, give auy etfect to the sale 
under them, to direst by rehtiou L:~ck the estate of March, 
and thus defeat the sale at  which the plairitift' purchased. 

2nd. The clefencian4s further claim to defeat the plaiutifi-s 
title by reason of a purchase by them on the 8th of A!)ril, 
1871, a t  a sale under executions issued upon two judgments 
obtained by Fannie TVilliams and Alice >larch against IV. 
B. March, at  S1)ring Term, 1865, of' Darie Superior Court. 
Levies were made on these jutlgments in October, lh6Y. 
They mere never docketed as judgment.; are required to  be  
by the Code -irhich becarrle law in August. 1848, in order t o  
give a lien on real property. 

I f  the p1:~ilitiffs i n  these jndgnients had caused them t o  
be doclcetecl it1 a reasouable time, and before the sale under 
the execntion a t  which the plaintiff' in this case bought, then 
the plaintiff'would 321-e bought with notice of them, and 
the case would have resembled that of Ller v. C o l g r o ~ .  
But  they did tlot perform the  condition, viz. ; docketing 
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their judgments, which the law imposes as precedent to 
making judgmeuts a lien on real pro pert^. They are not 
prejudiced by the changes made t y  the Code. Their execu- 
tions and levies retained all the force and effect which theg 
had by the 1-aw before the Code. Perhaps they would have 
been entitled to the proceeds of the sale under which the 
plaintif& purchased. But as their judgments were not do&- 
etecl. they had no additional force by reason of the Code, and 
the sale notwithstanding tl~cse judgments and liens, passed 
the estate of W. B. March to the purchaser, unencun~bered 
by these judgments. Most of the remarks made respecting 
the judgments of Foster anti Welch, are applicable also to 
these. 

As, for these reasons, we are of opiuion that these judg- 
ments do not affect the pluintiff's title, i t  is unnecessary to 
notice the allegation that the judgmeuts in favor of the 
defendants xere fraudulent. 

3rd. The defendants alleged that the estate of W.  1;. March 
had bee11 divested out of him before the purchase by plaintiff 
in September, 1869, by a sale by a Collector of United States 
Internal Revenue on the 6th of January, 1959. As far as 
appears to us upon the record, this defence applies only to 
one lot in the town of hlocksville know~i as the Jesse Hen- 
dris  lot, kc.  (which appears to have been sold on 6th Feb- 
ruary, 1869) and to some other piece of land which is not 
described with any certainty. We cannot say therefore 
whether this other piece of land described in the deed re- 
ferred to, but not exhibited, covers all the other lands 
described in the complaint or not. Our opinion to this ex- 
tent must be uncertain. 

W e  suppose that the deed referred to, but the contents of 
which are not stated. does not, alopg with that exhibited, 
cover all the lards described in the complaint, but leaves 
certain pieces to which the defence now under consideration 

.does not apply, If we are mistaken in this i t  is the fault of 
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the parties iu presenting their case, and i t  can be corrected. 
W e  proceed then to consider the validity of the sale by 

the Collector of United States Internal Revenue on the 6 th  
of February, 18C9. 

Any difficulties which the question might in itself present, 
are increased by the uncertain and even contradictory man- 
lier in whicli the facts are stated in the record. 

I t  appears however, that  taxes to the amount of $3,580, 
were assessed against W. E. March and I-Iampton, untler the 
Act of Congress for collecting Internal Reveuue. This tau  
not being paid, the Collector offered for sale a certain lot 
the 1)roperty of W. B. March, being one ofthepieces of laritl 
demanded in the conlplaint, and perhaps also other pieces of 
land, described in the complaint, of whicli no descriytioti is 
furnished in the case, and i t  appears from the deetl filed as 
part of the case, that one Peebles became the pnrchaser of' 
this lot. Xot withstanding this, i t  seems to be assumed 
throughout the casc, thnt the defendants, who are the ctaugh- 
ters of W. 13 March, were the purchasers, aud we must sup- 
pose that  there was evidence that Peebles l~nrchased fbr 
them. Only one objection is taken to the regularity of the- 
Collector's sale, viz : That the Collector onght to have fixed 
the ainount of the tases owing ($3,580,) as the minimum 
price of all the property, whereas he oEered i t  a t  :L rniriiroum 
price of $354. It seems from the deed to Peebles, that  the 
niinimum price of the I ie t~dr ix  lot was $18. W e  do not un- 
derstai~d the Act  of Congress as requiring the Collector t o  
regard the amount of taxes due, as the nlinirnum price. 
Where several articles are sold separately, such a rule would 
be impracticable, and even absurd. What  is meant by the 
niiuimum, is what the Collector thinks is the least price 
which the property ought fairly to bring, which shall be a t  
least equal to certain costs mentioned in the Act. 

The plaintiff however, seeks to impeach the title claimed 
under this sale, upon the ground thnt W. 13. March with in- 
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t c x ~ l t  to  defraud his creditor., fnmislieJ the  money to his 
duughters to  buj t!le lwol~erty with. The jury, in  response 
to au issue ~ui)ini:tccI to  theill, find tha t  he  did so furnish 
the nlnnej-. But they furtlier fincl, tha t  the defelldants were 
not parties to  his fi.auclulent purlme,  a i d  did not buy for his 
we I t  is also stated in the case, that  a t  the time of this 
sale, TT. 3. March tvns indebted to  the defendants, in what  
an lo~ln t  is not statecl. but we understand the case a3 mean- 
iug in a t  least as large a sum as the purchase money, ~ ~ h i c h  
in the case of the Henclrix lot m s  $30. This being so, there 
i:. 110 evidence to  supl lo~t  the fincling of the jury as to 
)larch's intent, nor coultl his intent, if i t  7Tere as found, af- 
fi-ct the defeudant-, ~ l i o  l)urchar;ed boult j l ( e  and for value. 

It is said in TT'ortAy r. CSi(ltlt.0, a t  this term, that the prop- 
e r  i n~~a i r i e s  iu i.uc>h caws are. Fo.~t : Did the defeliclant in  
tlie esecution prric~/i.c his proljerty to be le\ iecl 011 and sold 
n it11 ill tent to defraud his creditors ? 

&,('econi? : Did the l~urchascr, lurcliase for ralae, and with- 
ou t  notice of the  fmuclnleut intellt '? 

I t  may be doubted if mere i~otice of the f'mudulent intent, 
\\lonld invalidate the purcl~asc of one who did iiotliing in aid 
of the intent, ancl who purchased ibr ralue, in its legal seilse 
in  such cases. That question Lon-ever neeclnot be discussed, 
a.s it does not a r k  here. 

If-e are of ol~iniou tlint upon the facts stated in the case, 
tile estate of \Y. E. Jlarcli in the  property sold a t  the Collec- 
tor's sale, passed to  tlic l~nrcliaeerb a t  that sale, and tha t  as 
t o  tha t  propertj, the plail~tiff coirlil acquire no title by his 
euhcequent purc1la.e under execution. There is error. 

PER CURIAM. Venire de noco. 



*HE?U'RY R KORNEGAY, Admillistrator of Richard I3 H i ~ t c b  a ! ~ &  
others, r. JOIlN 1). SPICEK. 

Mortgage -- Power of Sale. 

1. A mor tgag~e  with a power of sale is a trustee, first, t o  secure the 
payment of the mortgage debt, and second, for the mortgagor as t o  the 
excess. 

2. This power is to be wat9heed with great jealousy, and when there is 
any unfairness, such as con~plicated accounts, kc., or any  suggestion 
of oppression. such as  usury, &c., the mortgagee will be enjoined from 
selling until the balance due is ascertained and all equities between the 
parties declared. 

(TThitehead v. ZZellen at this term, cited and approved.) 

APPEAL, from a Decretd Order made on the 26th of Feb- 
ruary, 1876, at  Chambers, by II.fcKo!/, J. 

In January, 1874, the intestate of plaintiff executed a 
mortgage deed to the defendant, conveying certain lands in 
Duplin and Wayne counties to wcure the payment of a note 
for $1,816.00, with a power to sell the land in default of 
payment. I t  was alleged that  the note was usurious, bu t  
denied in the defendant's answer. 

The defendant and the plaintiff's intestate joined in a deed 
t o  bne Flowers, conveying that  part of the l a ~ d  situated iu 
Wayne county in consideration of $2,500. The defendant 
admitted that $1,470 of this sum was received by him 011 

the mortgage debt. The defendant and said intestate snb- 
sequently entered into a WI-itten agreement that  the Duplin 
county lands should be conveyed to  intestate on payment of 
$3,530 ; bnt if said sum was not paid by a certain time, t h e  
defendant should have the power to  sell for cash at public 

* Faircloth J. having been of cnunlel in the C o w t  be lo^^, did not &it on the 
liearlng of this case. 
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sale. The said intestate failed to pay, and defendant sold 
the said lands on Nnvember 27, 1874, v heu one Griawolcl 
b e c a ~ e  the purchaser a t  $1,225. I t  was alleged ill the 
answer that  Griswold was 11 ' judgment ereditor," and that 
the defendant expected to get the title from Griswoltl 1 ) ~ -  
paying his debt. wliicll he afterwards did ; he making a deed 
to  Oriswold w l ~ o  reconveyed to defends-dt. Tl~cl-e were 
other facts relating to various dealings between the 1 nrties, 
the staterile~it of which is deemed unllecessary. 

The plaintiff demanded au order th:tt the defendant bc licr- 
l~c t~ la l ly  er~joined and restrained from   el ling or conveying 
the lands in Duplin county, and that lie be declared u trnti- 
tee for the plainti&, who are t l ~ e  widow and heirs at  law of 
Ricllard 1:. Hatch. 8 1 1  illjullction W:LS granted by Ilis 
Honor, and the ilefeliclallt upon notice given, moved to tlis- 
solve the fame, wllicll motion was not allowed, and the i11- 

junction mas continued to the hearing. Defendant a1)l)e:lletl. 

Messrs. Smilh & Slrorty, for the plaintiff, cited IAirtt v. 
Bass, 2 Dev. Ey., 292 ; Brotlters v. Brothers, 7 Ire. Eq., 160 ; 
Patton v. Thompson, 2 Jones Eq., 2% ; Shearin I-. Huntn., ; 2 
N. C., 493 ; BlZiot v. Pool, 3 Jones Eq., 17 ; Miller v. Wu,chbco*~/, 
3 Ire. Eq., 161 ; Monroe v. McIntyre, 6 Ire. Eq., 65 ; Allrw v. 
Pearce, 6 Jones Ey., 309. 

Mr. D L. Russell, for the tlef'endant. 

PEARSON, C. J. The principles iuvol1-ed in this ca+e, are 
discussed and in the main settled by Whitehead v. IXelle~~ de- 
cided a t  this term. 

1. A mortgagee with a power o f  sale, is a trustee, in the 
first place to secure the paj-ment of the debt secured by the 
mortgage, and in  the second place for the mortgagor, as to 
the  excess. The idea of allowing the mortgagee to foreclote 
the equity of redemption, by a sale made by himself, instead 
of a decree for forelosure and a sale made uuder the order of' 
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the Court, was yieldell to, after great hesitation, on the 
grouncl that  in a plain cadc, when the mortgage debt was 
agreed on and nothing was to be done except to sell the 
land, i t  would be a useless expense to force the parties to. 
come into equity, when there were no equities to be adjust- 
ed, and the mortgagor might be reasonably asmmed to have 
agreed to let a side be made after he shonltl be in default. 
But  this power of sale lias ulwajh Iwen watched with great 
jealousy and when tliere was ally unfairness, as for instance, 
if there was any complication in accounts, showing what 
\vas the .balance due and the mortgagee failed to demand 
1)aylnent of a11 ascertained balance, or when there was a bug- 
gestion of 01,pression -usury and the like-the Court would 
eujoin the mortgagee froin selling, until the balance due was 
found and all other equities between the parties, duly (10- 

clared. Or if a sale had been made, the Court would require 
the mortgagee to account for the fund, a d  show that  all 
things had been clone with 1)erfect fi~irne3s and after t h e  
mortgagor had been n 9 t i k d  of the b:~lan33 d:le and hacll 
I~een allowed reasouab:e time to raise the money. Coot ou 
Mortpgcs,  124. 

I n  this case the accouuts mere very greatly conlpliattecl 
by the many dealings of the l~artiea ; in fact, there is no tell- 
ing from the statement of the answer, how the balance, if 
ally, stood, and there is 1)reguant evidence of gross usury 
;uxl oppessioii practiced upon a necessitous man ; so the. 
l ) la i~~t i f f  has a plaiu equity to hold the defendant to account 
:t[ld treat 11i1n as still holding the land as trustee. 

2. The defenclant ~n legal contemplation did not sell under 
the p w e r  in his deed. Griswold bought the land for him 
at  a sale purporting to be made under the power (what 
l'rice was paid by Griswold does not apl~ear) and all that is 
known of the matter, is, that Griswold bid in the land for 
Spicer, and Spiccr to induce him to do so agreed to pay. oE 
R tlebt, which he held against Hatch, and afterwarcls Spicer 

7 
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executes a deed for the land to Griswold, who thereupon 
executes a deed to Spicer. Under this deed made by &'a 
man of straw," Spicer sets up an absolute title, and claims 
t o  have acquired the equity of redemption of Hatch, and to 
have been fully freed from all confidence and trust reposed 
i n  him ! 

3. The case does not stop here. Spicer after thus fortify- 
?ng himuelf behind the deed of his creature, Griswold, a t  the 
.earnest instance of his victim, Hatch, without rendering any 
.account or showing what he was out of pocket, whicll by 
his own showing did not exceed the sun1 of $2,000, agrees 
t o  sell the land to Hatch a t  the price of 83,500, secured by 
the title of the land, with a power of sale in the event that 
said sum was not paid a t  the day, and is now about to sell 
under the power, although the representatives of Hatch 
have required him to come to an account, and offer to pay 
any balance that may be found, if any, to be due to him, up- 
on their many "actings and dealings." 

We think no plainer case could be presented for the inter- 
ference of a Court of Equity to prevent gross oppression and 
a violation of trust. 

There is no error in the decretal order continuing the in- 
junction until the hearing. 

PER CUXIAM. Judgment a%rmed. 
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WILLIAM WHITEHEAD v. JOHN F. HELLEN. 

Hortgage -- Power of Sale -- Purehase bg Hortgagee. 

A mortgagee who purchases at a sale made by himself under a power of 
sa le  in the mortgage deed, does not acquire an absolute estate. Such 
a sale does not alter the relation existing between the parties, 

(CSee Kprnagay v. Spicer at this term.) 

CIVIL ACTION for the recovery of land, tried at  Fall Term, 
1876, of PITT Superior Court, before Moore, J. 

The defendant executed a mortgage deed to J. W. May, 
conveying the land in controversy. May assigned the note 
secured by the mortgage to the plaintiff, Whitehead. The 
@intiff sold the land under apower coutained in the deed and 
without a decree of foreclosure, apd one Bernard bought as 
t h e  agent of plaintiff. The plaintiff executed a deed to Ber- 
nard and Bernard reconveyed to plaintiff. The defendant 
insisted that the sale was void and passed no title, and asked 
t o  be allowed a day in Court to redeem said land. Judg- 
ment was rendered in favor of the plaintiff and the defendant 
appealed. 

Mr. D.. 1M; Carter, for the plaintiff. 
No counsel for the defendant. 

PEARSON, C. J. If  the action had been by the mortgagee 
against the mortgagor, simply to get possessioli of the land, 
the defendant could not have resisted a recovery. 

But the action is by an alleged purchaser claiming an 
absolute estate, under a sale made by the mortgagee by vir- 
tue  of a power of sale conferred in the mortgage deed. The 
pleadings present the important question : Can an equity of 
redemption be foreclosed in this shorthand way ? I n  other 
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words, can the mortgagee, under a power of sale, buy the  
land of himself? 

To make a valid sale there must be two partieu, a vendor 
and a vendee ; a msn cannot sell to himself. 

Suppose a mortgagee under a power of sale oflers tlie land 
for sale and bids i t  ill ; he acts for the benefit of the trust 
fund confided to him, and the matter stands as before. The  
debtor's " equit,; of redemption" stands as before, because he 
llas done nothing to release or to extinguish i t  Incleed, 
Conrts o l  Equity look M-ith jealousy upon all dealings be- 
tvleen trustees and their cesttiis yuc. trust; and if this rnort- 
gagor had by deed released hi3 equity of redemption, w e  
should hs re  required the plaintiif to take the burden of 
proof and satidy 11s that tlie man, whom he had in h is  
power, manacled and fettered by a mortgage and a pereinp- 
tory l-mwer of sale, had, without undue influence and for  
fair con~iderution, executccl a release of his to redeem 
the laud. 

I n  our case, so far from a relea3e by the ~1efentlant of  hi^ 
equity of redemption. lie avers that  he is still entitled to it, 
a i ~ d  1mys that the land map 1 e soltl b,v a Commissioner of 
the Court, unless he is able to p u ~  ofi. t l ~ c  mortgage debt at. 
a time to be fixed by the Court. 

This prnjer is a reasouablc o~lc,  1)rovicled tlie deed of t he  
I'laintifT to Bernard and the deed of Bcruard to plaintift", 
]lave not by the forms of ltyal convejances, shut the door to, 
all inquiry into tlie rnztkcr 

01:ce a mortgage, alwaj s a mortgage," is a maxim i n  
q u i t ? ,  and our question is, how has the defendant lost h is  
q u i t g  of rec1eml)tion ? what price llas lie been paid for i t  3' 

The plaiut iff's right l l a d  says to  his left hand, " I will 
Rell you Hellen's equity of redemption for $!>SO, to be credited 
on the mortgage notes." " Agreed," snys the left hand, " I 

hold the balance of the debt over him." ' I >  

I f  IIellen had by deed surrendered his equity, in, con- 
sideration of a release of the debt by plaintiff; the Court 
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would have held the plaintif to proof of fairness. Here i t  
is admitted that IIellen did not concur in the transaction; 
what has become of his equity of redemption? 

Courts enclearor to take hold of the substance and not the 
shadow, and will not allow the aclministration of justice to  
be evaded by forms, clt,etls or '.me11 of straw." By way of 
illustration, in our case, the plaintiff feeling oppressed by 
t h e  absurdity of a man's buying a t  his own sale, gets one 
Bernard to buy the land for Einl. He  and May, the original 
mortgagee, convey to Xernarcl and he conveys to plaintif!'. 
Bernard is "a man of straw " 

But the plaintiff says, " I am no man of straw, I paid 
money for this mortgage debt, and bought the land a t  pub1:c 
sale." "Tme," say the Court, '.but did yon thereby relieve 
yourself from the equity of redemption? ' Once a mortgage 
always a niortgage' is it trite maxim of Courts of Xqnity. 
By j-our purchase of the uotes secured by the mortgage, you 
acqniretl all of the rights of May, a r d  put yourself in his 
place-he could not hare bought a t  his own sale-and i t  fol- 
lows that  you could uot bur  a t  a sale, which was made by 
you, and of which you had the entire coutrc~l." 

Mr. Carter relied on a s u p p e d  analogy between this case 
and that of a sale by a SllcrifT under execution and a sale by 
a trustee under a deed ill trnst for creditors. The andogy 
does not hold. The Sheriff' is an independent party selected 
Joy law to make the sale ; the trustee is an illdependent party 
selected by the debtor and his creditors to make the sale ; 
neither the Sherift' nor the trustee can buy a t  his own bale, 
and the right of creditors to buy, rests on t5e ground that  
the sale is not made by them, ancl they hare no contro over 
its managenlent. Whereas in our case, the plaintiff had, 
without thc concurrence of the defendant, acquired an ex- 
clnsive right to conduct the sale-it was in eft'ect n~ade by 
him, and May was his servant to all intents and purposes, 
ancl the plaintiff was filling the character, both of vendor 
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and vendee, with the advantage of selling for cash and hav- 
ing the two mortgage notes as a margin to bid on. 

W e  have come to the conclusion that  the alleged sale does 
not confer upon the plaintiff an absolute estate, discharged 
of the defendant's equity of redemption, with the more 
readi~iess, because the plaintiff does 11ot thereby lose h i s  
debt and the land can be sold under a decree of foreclosure 
with greater fairness and more regard to the rights and 
equities involved. Aud whoever may beconie the purchaser, 
will have the assurance of getting a good title under a decree 
which will be binding upon all parties. 

The question whether the power of sale conferred by th i s  
mortgage deed is not inoperative and void for vagueness and 
uncertainty, in this-the sale is to be made "in the manner 
prescribed by law," whereas in this State there is no law 
which prescribes the manner of making sales under a power 
of sale in a mortgage deed, and this power if valid, would 
authorize a sale, public or private, for cash or on credit, w i t h  
or without advertisement, and without making a demand on 
the mortgagor to pay or be foreclosed by a sale, is oue o f  
much importance, but need not be decided in this case. 

There is error. Judgment reversed, and case rernandea 
to the end that  the proper orders may be made, and t h e  
land be sold under a decree, unless the mortgage debt b e  
paid. 

PER CURIAM. Judgment accordingly. 
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*TRUSTEE$ O F  T H E  UPU'IVERSITY v. THE NORTH CAROLISA 
R A I L  ROAD COZIPAXY. 

Statute -- Confiiet of, with Constitution. 

1. The provisions of Ch. *23G, Laws 1874-'3, which enacts " tllat all divi- 
dends heretol'ore declared or ~ h i c l i  shall hereafter be de-lared by any 
corporntiorl, company or a+sociatio~i, nrt~etlrer chartered or not, which 
shall not he recovered or clai~ncd 113. suit by the parties elltitled there- 
to for five years after the SRIIIC: were or shall be declarwl, shal?be paid 
by the  corporatio~~s,  kc. ,  to the'l'rustees of the C'niqersity." arv iu  con- 
filct with article IS, $ ti, of the Constitution. 

2. The word '*dividendv as used in that section of the Constitution is SF- 
nonymous with '%stributive shares" and is used as  a convertible te rm 
meaning the same thing, viz : "dividends or distributive shares of t he  
estates of deceased persons." 

( l~niaet.sit!j v. Mnultsby 8'Tre. Eq. 267, cited and approved.) 

C~VIL  ACTION, tried a t  Fall Term, 1876, of ALAMAXCE SU- 
perior Court, before Kerr, J. 

The plaintiffs alleged, that  they were entitled to all the 
dividends declared by any corporation chartered under the 
laws of this State, which have not been recovered or claimed 
by the parties entitled thereto, for five years after said divi- 
dends were declared, by virtue of the provisions of Chapter 
236, Laws 1871-'5 ; that the tlefelldant compmy had, a t  
divers times, declared dividends to its stockholders, which 
dividends have remained unpaid for more than five years, 
for the reason, that  they have not been received or claimed 
by the parties entitled thereto ; and demanded jndgment for 
an  account of the dividends declared and unclaimed as 
aforesaid, to the end that the amount ascertained might be 
paid to the plaintiffs. 

+Faircloth J, being a Stockholder in defendant Company did not sit a t  the hear- 
ing of this caw.  
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The defendant demurred to the conlplaint and assigned as 
cause : 

1. That according to the true intent and meaning of Art. 
IX,  § 6, of the Constitution, a cause of action may be given 
for dividends or distributive shares ofthe estates of deceased 
persons, but not against the defendant. 

2. That the Act of Assembly referred to in the complaint 
is uncon~titutional and inoperative, so far as i t  purports to 
give to plaintiffs a right to claim dividends declared to 
stockholders 

3. That the defendant company ins  the right to declare 
dividends, and the stockholders to receive the same when 
they see fit, and i t  is beyond the power of the Legislature to 
invade this private right by an enactment. 

His Honor sustained the demurrer and dismissed the ac- 
%ion. Judgment in  favor of defendant for costs. Appeal by 
plaintiff's. 

Messrs. Battle & Mordecai, for plaintiffs. 
Messrs. Dillard $ Gilmer, for defendaut. 

BYNUM, J. The Constitution of the State, Art. IX, § 6, 
declares " that  all the property which has heretofore ac- 
a u e d  to the State, or shall hereafter accrue from escheats, 
unclaimed dividends, or distr~butive shares of the estates of 
,deceased persons, shall be appropriated to the use of the Uni- 
versity." 

Purporting to carry into effect this constitutional provis- 
ion, the Legislature, by an Act ratified the 22nd of March, 
1875, enacted : "That all dividencls heretofore declared, or 
which shall hereafter be declared, by any corporation, com- 
pany or asscciation, whether chartered or not, which shall 
not be recovered or claimed by suit, by the parties entitled 
thereto, for five years after the same were or shall be de- 
clared," shall be paid b~ thc c(q>oratiow, kc., to the Trus- 
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tees of the U~~iversi ty of Xorth Carolina ; and they are an- 
thoiizetl to sue for autl collect the diviclends and hold them 
without liability for profit or interc.it; and if no claim is 
 referred withiu ten -ears, then to hold the same absolute- 
ly. 

The question pvxented is, whether the provisions of the 
Act are warranted 1)y Art. IX, 6, of the Constitution, 
which we have caited. W e  do not think they arc. " Divi- 
de. ds" is a word of very general and indefinite meaning. I t  
has, iu law, no particular and tectinical sipification. As  i t  
is used in the Constitution vie t h i~ ik  i t  is synonyrnous with 
" distributive shares, ' and u: cd as a convertible term, meau- 
in$ the Fame tiling, to-wit, "dividentls or distributive shares 
of the estates of deceased 1,ersons " I t  is true, the pnnctua- 
tion of a co r~~n la  after the wo; (1 ~'(livictends," as the section 
is presented, would seem to favor the plaintiff's construction, 
but when, by disregartling this punctuation a construction is 
given to the Constitution, which makes i t  consistent with 
its other parts, and those great rights i t  is intended to secure 
the Courts cafinot hesitate to adopt that course. Cooley, 
171. En'ess the word "dividend" is restricted by its con- 
text to a part?cular subject, i t  will apply to antl embrace 
many other e&tates and interests, with as much propriety as 
those of corporaticms and con~palries, but which were cer- 
tainly not supposed to fall within its scope antl operation ; 
as for example, the dividends of a bankrupt's estate, and 
dividends to be paid by the more to the less valuable shares 
in I roc'eecliugs in partition. I'at Cev., ch. 84, $ 5 .  Such :L 
general aurl questionable application of the term, we th i l~k ,  
was not debigned by the framers of the Constitution. 

I t  has been heretofore decided that the University is a 
public institution and body politic, founded by the State on 
the public'funds and for a general public charity ; ant1 that  
an administrator is an oflicer appointed by the State, in the 
exercise of it 1)olitical trust, to take charge of dead men's es- 
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tates ; and that getting his ofice ant1 the possession of the 
assets from lmblic authority, he must execute the office and 
account for and deposit the property, under the direction of 
the law. I t  is therefore held to be competerit for the Leg- 
islature to enact, that an administrator shonld, after a reas- 
onable time, pay an unclaimed surplus of the estate, either 
to the University or other person charged by law with the 
keeping the same, for the benefit of creditors and next of kin. 
I t  is merely changing the fuucl fronlo~ie agencly of the State 
to another withont c h n g i l ~ g  the trust. University v. Muults- 
by, 8 Ire. Eq. 237. 

But assuming that the State may, in analogy to the 110~-  
e r  i t  originally possessed in England, dispose of the surplus 
of a deceased person's estate, after t l ~ e  payment of his debts, 
by first transferring the custody and use of it to the Univer- 
sity, a ~ d  finally the absolute property, we know of no prin- 
ciple or authority which exteiids that  doctril~e to the estates 
of living persons or existing private corporation:. A divi- 
dend declared by and due from a private corporation is a 
debt due to thc share holder and is re-overable as such. I f  
A owes a debt to B, and the Legislature should ellact, that 
if B fails to recover or sue for i t  within five years, the debt 
shall he taken from B and given to C. it will scarcely be de- 
nied that this woultl be con6scation and prohibited by the 
$j 17, Art. 1, of the Constitution. The conteritiou of the 
plaintlff'is not agait~st an administrator for a surplus of a 
dead man's estate unc1ain:etl in his hands, but i t  is against a 
corporation, to recover a debt which that corporation owes 
to a living man, the owner of the dividend, who sees fit not 
to pursue his debtor for the present. Bnt  if the legislative 
Act  is based upon the presumption, that the owner of the 
dividend has died, leaving no claimant to his property. i t  
does not help the plaintiff's casa, for in that event, the debt 
or  tlividencl must devolve upon a legal representative and 
be disposed of in the due course of administration, first to 
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creditors, and then to the next of kin. In WiZZiccmso~z v. Le- 
J a d ,  2 Yet. 657, the Court said : 6'We know of no case in 
which a legislative Act to transfer the property from A to 
B without his consent, has ever been held a constitutional 
exercise of the legislative power in any State in the Union. 
On the contrary, i t  has been constantly resisted as inconsis- 
tent with just principles, by every judicial tribunal in 
which i t  has been attempted to be enforced." Peerrett T. 

Taylor, 9 Cranch, 43. Cooleg on Const. Lim. 165'6 .  
The counsel for the plaintiff erideavored to support their 

case, by drawing an analogy between the operation of the 
statute of limitations and the Act under which they claim. 
The analogy fails them. The statute of limitations bars the 
remedy only, and the debtor retains the possession of his 
property. But the Act ur~der review, not only bars the 
creditor of his right of recovery, but takes from him his 
property, transfers i t  to another and enables that other to 
recover and own it. The creditor not only loses his proper- 
ty, but by the magic of this Act and without consideration 
received, i t  is vested absolutelp in another-it matters not 
whether that other is the State or its appointee. 

But again: the defendant is a chartered corporation, 
founded by inclividuals oil their own funds and for their 
own emolument. The govcrnment of the corporation is fix- 
ed by the charter and is unalterable except by its own con- 
sent. I ts  property also is as secure as that c.f the individ- 
ual citizeu. Whatever advantages i t  has obtained by the 
grant of the State, they are exclusive to the corporation. 
University v. Muultsby, 8 Ire. Eq 257. All contracts between 

I the corporation itself and the Stockholders, which are made 

1 pursuant to the charter, are equally inviolable. So whether 
we consider the corporation as a trustee for the dividend 
holder, as was insisted by the plaiatift; or as a debtor to the 
share holder for the dividend declared, both relations be- 
tween the parties are the result of contract, and the State is 
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inhibited from stepping between the corporatioil and i ts  
Stockholders and changing or modifying these contract re- 
lations between them, or between the State and the corpora- 
tion, without their concurrence. 4 Wheat. 518; 6 IIoml. 310; 
3 IIow. 133. C'ooley on Const. L~II I .  126-'7. 

Wha t  claims, if any, the defendant corporation maj- have 
upon the unclaimed dividends of its Stocltholclers, depends 
upon the provisions of its charteraid its by-laws. However 
that may be, forfeitures of rights and property eannot be 
adjudged by legislative act ;  and confiscations, without a ju- 
dicial hearing, after clue notice to the party to be affected, 
would bc void, as not being by due process of' law. In the 
ease before up, the ownersof the unclaimed dividends are not 
parties to the action, arid parties callnot, even by their mis- 
conduct, so forfeit their rights, tbat  they may be talien froqi 
them without judicial proceedings in which the forfeiture 
shall be declared in due form. Cooley on Const. Lim. 363. 
So, whether we view the Act of the 1,egislature in the light 
-of the Constitution of the Uniteti States as impairing the 
obligation of a contract, or in the light of our State Consti- 
tution, as conflicting with the provision which declares, t ha t  
no person shall be disseized or deprived of his property but 
by the law of the land, or wkether i: be considered in the 
light of plain and obvious principles of common right and 
common reason, we cannot find sufficient support t o  author- 
ize the Court to declare it to  be a valid and subsisting law. 
I t  was based upon a mikapprehcnsion ofthe proper construc- 
tion of Art. IX. § 6, of the Constitution. 

There is no error. 

PER CURIAM. Jnclgment affirmed. 
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JOSEPII I-I. SKINNER v. CAROLINE WOOD and others. 

Will -- Cmstruction qf -- P~wer of Executor to Sell Land. 

1. Wh-re A dies lenvii;. a last will an3 testament, appointing B and C 
his Executors, '' with discretionary powers to settle my estste.as tbey 
judge best for t'le interests of my heira at l ax ; "  IIcld That tile Exe- 
cutors have no power to sell the lands of the testator. 

2. To conler a power to sell land under a will, plain and express words 
are necessary ; or thc power must be implied by the i~npositlon of du- 
ties o : ~  th-, Eue~utor ,  whic'l c.mnot b. perforinad except by a sale. 

CIVIL AcrIox trie-1 at  Fdll Term, 1876, of CHOWAN Supe- 
rior Court, before Elwe, ,J. 

The only queitioll presente,l by the case agreetl, for the 
decision of this court, i3,  whether th:: will of John Skiniler 
qave to his Exe-utorj the powor to sdll the lmLl  in dispu:e, 
C 

The opinion delivcreJ by Mr. Ju3tics R, )Jn l -~u  cmtains a 
sufficient statement of the fitcts. 

IIis Honor in the court bslow was of opitlion that the Ex- 
ecutors hail thc power to sell the la114 ; a:ll i t  aplseariug 
tha t  the sale war made in good faith and that thc amount 
was a fair price, he gave j d g a e n t  f ~ r  the defendants, and 
the  plaintive appealed. 

Messrs. Smith & Strolzj, for the plaintiff: 
Messrs. Gilliarn & Pruden, for the defendant. 

R)DMAN, J. 1. This action ii by J o ~ p h  IT. Skinner to 
rzcover a piece of land. Th2 defendants are C. M. Wood, 
W. C. Wood and Lavinia Skinner. The com1)laint alleges 
tha t  the plaintiff and the said Laviriia are the heirs of John 
Skinner, deceased, and own the l m d  by inheritanee from 
him, and that  the defendants JTood (not including Lavinia) 
are in p~~se3s iou  and wrongfally withhold i t  from plaintiff, 
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No reason is stated why Lavinia is not made a party plain- 
t i E o r  why she is made a defendant. As she is not in pos- 
session, no judgment can be recovered against her in this 
action. As i t  appears by the complaint that the plaintiff is 
entitled to half of the land only, his recovery, if he be enti- 
tled to recover a t  all, must be limited to that estate. I f  it 
appeared, as i t  does not, that Lavinia had conveyed her 
moiety to the other defendants, the plaintiff could not recov- 
e r  without proof of an actual ouster. 

Upon the complaint alone, without reference to any de- 
fence, the plaintiff is entitled to recover a moiety of the 
land sued for. 

2. The defendant Lavinia does not answer, and as no judg- 
ment was asked against her, there was no need for her to do 
80. 

The other defendants answer and present new matter in 
defence. I t  is unnecessary to state it, inasmuch as by pre- 
sumption of law it  is denied, (C. C. P. § 127,) and there is 
.no evidence in support of i t  except what appears in the case 
agreed, which we must take as stating all the facts capable 
s f  proof, bearil~g on the controversy between the parties. 
Perhaps if i t  had appeared that a t  the execution of the will, 
t h e  testator had been possessed of personal property greatly 
exceeding his debts in value, an argument might have been 
drawn from that fact, that the testator did not anticipate as 
possible, a necessity for the sale of his land and therefore 
did not intend to give such a power to his executors. I f  on 
the contrary, i t  had appeared that his personal property was 
manifestly inadeqzate to the payment of his debts, it would 
have furnished an argument in favor of his having intended 
to give such a power. As the condition of the testator's es- 
tate in respect to his debts does not appear in the case 
agreed, we are unable to put ourselves in his place as to the 
circumstances or to draw any conclusion as to his intent in 
his will, except from the mere words of the will. 
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3. From the case agreed, it appears that John Skinner, 
the ancestor of the plaintif?', died in December, 1860, leaving 
a will of which the following is a copy : 

661, John Skinner, of Athol, Chowan County, State of 
North Car~lina, nominate, constitute and appoint William 
Wood and John Skinner of Perquimans as my executors, 
with discretionary powers to settle my estate as he shall 
judge best for the interests of my heirs a t  law." 

The will is dated 27 Eovember, 1860. 
The executors qualified, and believing bona j d e  that they 

were empowered to sell the land of their testator, and that 
i t  was for the benefit of his heirs to do so, they did sell to 
Edward Wood, (whom the defendants Wood represent) in 
November, 1863. The testator was indebted to said Edward 
Wood by a bond for $15,000, and the executors took in 
payment for the land the said bond and $15,000 in Confed- 
erate bonds and currency. It is admitted that the price was 
not inadequate a t  the time of the sale and that all parties 
acted in good faith, and also that Edward Wood after his 
purchase expended some considerable sum of money in re- 
pairing the buildings on the land and in other improve- 
ments. 

Thus, i t  is seen, that the simple question presented, is, 
did the will give to the Executors a power to sell the land ? 
And this question we must determine upon the mere words 
of the will, without the aid of auy extrinsic circumstances 
capable of affecting their construction. 

We are of opinion that it did not. Ordinarily the estate 
and control of eyecutors are confined to the personal proper- 
ty  of the testator. To extend i t  to his land, he must give 
them an estate ill i i * , ~  land or a power to dispose of it. 
Clearly no estate in 1 1 1 ( h  ?un,l is given by this will. A power 
over the land-for cnaample, to sell it-must be given by 
plain and express words, or i t  may be implied by the impo- 
sition of dutiw on the executors which cannot be performed 
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excelk by a sale ; for exaniple, to pay the debts of the tes- 
tator with his lands or to divide the proceecls arnorig his 
heirs, kc. I n  the present case there are no w o d r  expressly 
qiriug to the executors a power to sell. ,4ud no duties are 
iniposed which tlie testator must have known would require 
the executors to sell ill order to perfonu them ; as in the ex- 
amples given above. The word3 of the will give to the ex- 
ciutor* a fuller control over the personal estttte, thau their 
lilere nomisation as executors would linve given tlienl 
They are elnpowered to deal with it a t  tlieir discretion, pro- 
vitled their cliscretio~~ is honestly exercised. The words are 
satistied by construing them as limited to tlli.: effect. There 
is nothing in thein requiring ua to extend tlieir riieani~~g so 
as to embrace a power to sell laud, which is a po\ver bego~icl 
those usual to execntors ; and in the ahence of a reason for 
so extending them, we ~ ~ ) u l c l  not be justified in cloiilg so 
I f  words taker] in a limited sense, as co~~fiilctl to certain usu- 
al objects, or to giving certain nsnal power*, have a nieaning 
which may reasonably fultil the intention, tlicre is no grountl 
for intcrlreting them as extendiog to other 1es.s ubual objects 
or 1)0u-ers, ~wlcss a rexson for doing so cat1 be fourid i n  the 
circnn~stances of the party usitig them, a t  the time they arc 
n,etl. 

~ t '  coarse this opinion is confined to the qingle 1)oiut prc- 
sel~tccl 011 the record. The liability of tlle heirs of the tes- 
tator fhr the debt, the right of the execntors or of the credi- 
tor to compel a sale of the land throng-h the Courts and the 
right of' the 1,urchaser to be indenltiified for his iml~rove- 
~ ~ l o n t s  to the extent to which they have increase3 the value 
of the land, arc questions not presented ~ l n d  which we ]law 
]lot tilkcn into consideration. 

The ,jndgn~ent below is reversed, and the plaintiff will 
]lave judgment in this Court, to reaorcr one half the land 
tlescribed ill tlw cc~n~plaiut, with costs against the dekndants 
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Wood. The t lefe~dant  Lavirlis will recover her costs of the  
plain tiff. 

Notary Public -- Afidavit for Order of Arrest. 

1. A non-resident Yotary Public has no authority to take an affidavit to 
be used in the Courts of this State. (Bat. Rev. ch. 76.) 

2. Rut  where an  order of arrest wa? made upon \nclr affidavit, arid a 
cormter atfidavi: was filed by the defendant, and a supplcmentsl oue b y  
tlle plaintiff which wa, c?~rl?j verified; He7<7, That the - J ~ ~ d g e  helow 
erred in vacating the order. 

( ClwX v. Clwk ,  64 N. t'. 1 3 ,  cltcd ant1 approvetl.) 

MOTION to vacate an ()rdcr of' Xrrwt obtained it1 an actiorr 
brought in CUMBERLAXI) 8111)erior Court, heart1 at  Chambers 
on the 26th of December, 1876, 1)efore Uuzton, J. 

The plaintifi firm, doing bnsi~iess in the city of New York, 
sold a bill of goods to the defendant to ;t cons~derable aniomt 
atid clainlecl that  there was still due the s n ~ n  of $31,741.76. 

I t  was alleged that  the defendant represel~ted himsvlf a s  
having LL surplus of assets over liabilities amout i t i~~g to  
$18,350, hy means of which he obtained a false and fictitious 
busil~ess credit. The plair~l i i f~,  in their demai~cl for judg- 
ment, asked that  defendant be adjudged guilty of fraud in 
contracting said debt, and also in removing autl disposing 
of his property with intent to tlefrauil hi5 creditors. Tlie 
defendant in his answer stated, ariiong other t h i n p ,  tbat  he 
was entitled to further credits upon said debt ; that  thc rep- 
rese::tations made as to his assets were true at  the time 

8 
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they were made and he denied having disposed of Ilia 
property with intent to defraud the plaintif& or any of his 
creditors. 

Upon affidavit of plaintiffs the defendailt nras arrested alld 
filed a counter affidavit, and thereupon the plaintiffs replied 
with a supplemental one. The Clerk vacated the order as 
being improvidently granted, on the ground ; 1. " Because 
H. L. Smith, a Xotary Public of the 6 t a t e  of New ork, 
before whom the affidavit of plaintiff was made, was not an- 
thorized by the laws of this State to take aEdar i te  to be 
used in the Courts of this State ; 2. Because the affidavit 
does not comply with the prorisions of the C. C. P .  relating 
t o  verification of pleadings, i t  being sworn ' to the best of 
the knowledge, information and belief' of the afiant,  in- 
stead of being sworn to as prescribed in section 117 bf the 
Code.'' 
::From this ruling the plaiutiffs appealed to the Judge of 
the District, who affirmed the order of the Clerk. Appeal 
by plaintiffs. 

Messrs. M~r~iinon, Puller $ Ashe, and TI/: A. Guthrie, for 
the plaintiff'$. 

Nessrs J. C McRxe and J: W. Hinsdale, for the de- 
fendant. 

RODMAN, J. \Ye agree with the Probate Judge and with 
the Judge of the Superior Court, that the affidavit on which 
the order of arrest was made mas defective in the two par- 
ticulars pointed out by the Probate Judge. 

A Xotary Public is recognized by the universal law of 
civilized and commercial nations. But his powers are con- 
fined to the authentication of commercial papers and to the 
protesting of bills of exchange and the like. 

The Act, Bat. Rev. ch. 76, is evidently confined to No ta r i e~  
Public in North Carolina, and a Notary Public resident out 
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af the State has no authority to takeaffidavits to be used in 
t h e  Courts of this State. 

I f  the defendant had moved to vacate the order of arrest 
for these defects, without filing counter affidavits, we think 
&hat his motion should have been allowed. 

But  he filed counter affidavits and thus opened the door 
to the plaintiff to file affidavits supplemental to his original 
one, which were duly verified. The case was thus brought 
within the decision in Clark v. Clark, 64 N. C. 150. 

The Judge was therefore in error in vacating the order of 
arrest for the reasons assigned by him. We have considered 
those reasons only. 

Judgment reversed and case remanded to be proceeded 
in,  &c. 

Let this opinion be certified. 

PER. CURIAM. Judgment reversed. 

GEORGE W. SWEPSON v. JOSIAH TURNER. 

Ojfeers cf State -- Salaries exempt from attaehment. 

The salaries of the officers and the pay of the ernployee~ of the State are 
not subject to any judicial process at the instance of creditors. 

CIVIL ACTION, tried a t  June Term, 1876, of WAKE Superior 
Court, before Watts, J; 

The plaintiff recovered a judgment against the defendant 
for $1,368. An  execution was issued and returned nulla 
bona. Thereupon a Supplemental Proceeding was institu- 
ted and the judgment debtor ordered to appear before E. R. 
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Stamps, Esq., who had beell aypoillted Referee by the Court. 
On the 25th of November, 1876, the Referee reported that  
the aniount due the defendant by the State for services ren- 
dered as Public Printer was about $500 and that several 
hundred dollars additional would be due on the 17th day o f  
December, 1876, a t  which time the cont!~ct ,  entered into 
between the State and defendant, would exllire. Upon the 
retnru of the report, His Ilonor made an order appointing 
G. Itosenthal, Receiver of the funds mentioned therein: and 
on the 9th of January, 1877, the defendant moved to vacate 
said ordm, which motion was overruled and the defendant 
al~pealecl to this Court 

Jlessr.~. $Irrrimon, Fuller & Ashe, for plaintiff: 
Messrs. Moore & Gafling and B d g e r  & Drverrlrx, for de- 

f'e~ldant. 

KEADE, J. The salaries of the officers and the pay of t h e  
employees of the gover~ment,  are to enable them to serve 
the government. And their expectations or their rights 
against the government for payment for services rendercd 
or t o  be rendered, are not subject to any judicial process at  
the instarlce of their creditors. This is so from public policy, 
else i t  might be in the power of creditors to embarrass t h e  
qovernmeat. This is so nl~nifest  ant1 so well supported by 
authorities that i t  is unnecessary to elaborate it. Buchanaw 
v. Ale xu?tTJ~r, 4 I!COTV. U. S. R. 20. Bliss r. Lawrence, 58 N, 
W. 445. 1 o;X. of Tennesxe v. Dehrrll, 3 Sneed, 379. Buck- 
Zy V. l ? d ~ i . i .  d I'enn. 368. 

There i* owor. This will he certified. 

PER CURIAM. Jnclgrnent reversed. 
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STATE v. RUFU'S FIOVIS. 

Indietment -- Removing fence, $6. 

W h e r e  A claimed title to R. cnltivatetl field in po~seshio:~ of B and re- 
moved the  fence therefrom ; Hd 1, to ho  indictable. (Bat. Rev. ch. 32, 5 
93.) 

~{~Vtate v. Crcsoes 7 k  N. C'. 307, and  S U ~ ~ P S O I L  v. Summey, Iuirl, 5.51, cited 
and approved. 1 

INDICTNEKT under the Statute (Bat. Hev. ch. 22, a 93,) for 
removing a fence surrounding a cultivated field, tried at  
Fall Term, 1576, of LINCOLN Superior Court, before S'chencli, 
.J 

I t  appearcd that the prosecutor owned a store near Ore 
Bank in  Lincoln County a:~d a srnall parcel of land ad,join- 
jug, which he had in cultivation. He was in possession in 
1875 and contilluecl therein until ,41~ril 1876, when the de- 
fendant pulled down the fence ant1 hauled nwny the rails. 
I t  further appeared that about six years before this occur- 
rence, the defendant fenced and cultivated said laud, under 
n lease for 99 gears, which leaje was not registered. 

Under the instructions of His Ilonor, the jury rendered a 
verdict of guilty. Judgment. Appeal by defeurlant. 

Altorney G~neral, for the St,ate. 
No counsel, for the defendant. 

FAIRCLOTH, J. I t  was decided in State v. Graves, 74 N. C. 
396, that rails made into a fence are real property and that 
removing them would not be a forcible trespass on personal- 
t y  nor larceny at  common law. This principle however 
does not affect the present case, as the offence charged is 
embraced by the express terms of § 93, ch. 33, Battle's 
Revisal. 
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The prosecutor was in the actual quiet possession of t he  
fence around his field in cultivation and had been for more 
than a year when the defendant pulled it down. This pos- 
session could not he disturbed by any adverse claimant i n  
this "short hand" way. because i t  would, in most cases, lead 
to some other and more serious breach ofthe peace and good 
order of society. 

If the defendant has a better title than the prosecutor t o  
the premises or to the possession thereof, he can assert i t  by 
due course of law, hut he cannot do so by violating the  
criminal law of the State. KO error is assigned by the de- 
fendant and we see none upon the record. I n  such cases t h e  
judgment must be affirmed. S7~epson v. Swnmey 74 N. C. 
551. There is no error. 

Let  this be certified, to the end that further proceedings 
may be had according to law. 

PER CURIAM. Judgment affirmed, 

STATE v. C'. D. BUTNER. 

Charge to Jury -- Manner of. 

In a charge to a jury, where there is no allegation that the emphasis, tone 
ormanner of the Judge impressed his words with any other than their 
recognized signification ; Held, not to be error. 

INDICTMENT, for Fornication and Adultery, tried a t  Fall 
Term, 1876, of PADKIN Superior Court, before Kerr, J; 

The facts in the case and the exception to His Honor's 
charge to the jury, are sufficiently stated in the opinion of 
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this Court. There was a verdict of guilty and judgment,, 
from which the defendant appealed. 

Altortwy General, for the State. 
Jlr. J. M McCorkle, for defentlant. 

READE, J. The defendant and a nonian were indicted for 
fornication and adultery ; and there mas evidence, that  in a 
plajful scuffle between them, iu the presence of the defend- 
ant's wife and others, the womsn fell or was pulled into t h e  
lap of the defendant. And the Solicitor for the State insist- 
ed in his argurneut to the jury, that  such familia~ity was 
evidence of guilt ; and indeed, that the impropriety was so 
great, that  if i t  had been in refined society and the female 
had had a proper "avenger," i t  would have put the defend- 
ant's life in jeopardy. To this the defendant's counsel re- 
plied, that  while that  might be so in high life, yet such acts 
of familiarity were common in that  section among plain peo- 
ple, such as the defendants were, and that they were re- 
garded as "innocent sport." That is what we unclerstand 
the counsel said, substantially. 

After reciting what the counsel on both sides had said as 
above, His Honor said to the jury, '' I t  is for you, gentlemen 
of the jury, to say if such acts are usual here." 

The defendant insists that thereby His IIorior intimated t o  
the jury his opinion ulmn the facts, in violation of the sta- 
tilte of 1796. 

Kow we can conceive how, by emphasis, tone and manner, 
His ITonor might have expressed his indignation and horror 
a t  what was said by the defendant's counsel and his strong 
sympathy with what was  aid by the Solicitor, by the lan- 
guage which he used, just as well as if he had said, '. It is  
for you to say, gentlemen of the jury, whether i t  is possible 
for slxch acts of familiarity to be usual among any virtuous 
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people, and whether they are not the clearest proof of the 
guilt of the defendant." 

But there is no allegatiol~ that there was anything in His 
IIonor's emphasis, t o w  or inanncr to impress upon his ~vorcls 
ally other than their recog~lizecl signification. And i t  is 
certainly not our duty or our pleasure, by a strained con- 
~truction of his language, to put His I-Ionor in fault. 

There is no error. This will be ccrtified, be. 

PER CURIAM. JrKIgment affirmed. 

STATE v. AUSTIN WITSOR'. 

Indictment -- Larceny -- Evidence. 

Where on a trial for larceny. it was in evidence that the prosecutor had 
money, that the defendant knew he had it, that they were drlnking to- 
gether and were on the road together a t  night, that the prosecutor was 
drunk and unconscious and the defendant had an opportunity of hand- 
ling his person, and that the defendant had no 'money on that night but 
had some the following day ; Held, that the evidence was sufficient to 
warrant the jury In returning a verdict of guilty 

INDICTMENT for Larceny, tried a t  Fall Term, 1876, of AL- 
EXANDEK. Superior Court, before Buxton., J. 

The facts are stated by Mr. Justice Reade in delivering 
the  opinion of this Court,. Verdict of guilty. Judgment. 
Appeal by defendant. 

Attorney General, for the State. 
Mr. M. L. ~WcCorkle, for the defendant. 

R E A D E ,  .J. The prosecutor was p i n g  home from Court on 
Wednesday evening '*in a thinking c.onclition" with $35,00 
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in  his pocket-Look in diEerent sized bills ; was riding on a 
mule aud wt s  joined by the defendant on foot. T l ~ e y  stop- 
ped a t  a house on the way ancl i t  was proposed that  they 
shoultl buy liquor to drink. Defendant said he had no 
monej. Prosecutor took out his pocket-book, untied it, 
took out a qn:irter, handed i t  to the defendant to pay for 
the liquor and tied his pocket-book up again. After drink- 
ing until the lwosecutor was drunk, they left the house and 
weot on the road together. After going some distance, the 
prosecutor's consciousuess, cvllich he had lost, returned to 
him and he found that he was down and the defendant was 
011 his rnule ; and feeling in his pocket for his pocket-book, 
he found it was gone. H e  told the defendant of the loss, 
aud the defendant went back to the house to hunt for it. 
The next day defendant returned to the court house, got 
drunk and showed "a mad of bills of money" and said he 
hat1 :'st ptle~ltj." 

The qnestioil is, whether there wns any evidence to go to 
the jury, either that the money was stolen a t  all, or that  the 
defendant wm the thief. 

These are the points ; (1.) the prosecutor had the money 
in the house. ( 2  ) The defendant knew he had it. (3.) 
They left the house i n  the night titne, together, and centfn- 
ued together, until the money was missing. (4.) The prose- 
cutor was uuconscious, and the defendant had an  opportoni- 
ty of handling his person, the prosecutor having got down 
from his mule. (5 . )  The defendant had no money that  
night and had a "wad" of i t  next day. MTe think this mas 
evidence from which the jury might have reasoilably found 
that  the defctrdant was guilty. 

No error. 

~ ' E R  CIJRIAX. Judgment affirmed. 
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McNEELY & WALTON v. J. A. HAYNES $ (lo. 

Arrest -- Liability of Partners. 

A defendant callnot be arrested under C. C. P. 4 149. (sub. sec. 9 unless 
he  has been guilty of fraud in contracting the debt for which th. actiou 
is brought. Thf?.qfore, when one partner in a tirm obtains credit by 
false representations, the other partner is n o t  liable to arrest. 

MOTION to vacate an Order of Arrest, made a t  Fall T e ~ m  
1876, of ROWAN Superior Court, before CJo~ld, J. 

Ro statement of the facts is necessary to an i~nderstanding 
of the opinion. His Honor allowed the motion to vacate, 
and the plaintiff appealed. 

Mr. ,Jas. C Kerr, for the plaintiffe. 
Mr. J. M. McCorkle, for the defendants. 

BYNUM, J. The defendants, J. A. and Calvin IIaynes 
lvere partners i n  a mercantile business carried on in the eonn- 
ty  of Yadkin, where they both lived. 

The plaintiffs were doing business in the to~vn  of Salis- 
bury. Calvin Haynes purchased of the plaintiffs a bill of 
goods, as he a t  the time alleged, for the defeudant firm ant1 
obtained credit therefor by false pretences anti representa- 
tlons 

The plaintiff* thereupon instituted an action again4 both 
J. A. and Calvin Haynes, up11 which J .  A Haynes only was 
arrested, Calvin having escaped. 

In  a civil action, the defendant cannot be arrested, unless 
he has been guilty of a fraud in contracting the debt. C. C. 
1'. § 149, sub. section 4. As i t  appears from the case, .J. A. 
Haynes was not present when the goods were purchased by 
Calvin, had no knowledge of it and in no wise connived a t  
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COMMI~SIONERS OF UNION v. CAROLINA CENTRAL RAILROAD CO. 

or assented to i t ;  nor does it appear that the goods were 
sent to or received by him. His affidavit negatives every 
allegation of fraud on his part and the counter-affidavit of 
the plaintiff does not contradict it. 

His Honor did not err in vacating the order of arrest as- 
to the defendant J. A. Haynes. 

PER CURIABI. Judgment affirmed. 

COMMISSIONERS OF UNION COUNTY v. THE CAROLINA 
CENTRAL RAILWAY COMPANY. 

Township Trustees -- Assessment of Taxes. 

Where the Roard of Trustees of a Township meet the County Commis- 
sioners in joint session, a t  the request of t he  party interested, and 
assess property for taxation and make a verbal report of the same ta 
the Commissioners : IIekZ, tha t  the assessment was properly made. 

APPEAL from an Order confirn~ing the decision of the Board 
of Con~missioners of UNION County, made a t  Fall Term, 
1876, of the Superior Court of said cotlnty, by Buxton, J 

The question presented for the decision of this Court is 
su5ciently stated in its opinion. 

Messrs. Merrtmon, Fuller & Ashe, for the plaintiff. 
Mr. Robert Stmnge, for the defendaut. 

FAIRCLOTH, J. The defendant having failed to list its 
property, as required by law, for taxation, through its At- 
torney requested the several Township Boards, through 
which the road paseed, and the Board of Commissioners to- 
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,convene in joint session to hear said Attorney, and after 
doing so, the Township Boards made their assessments in 
presence of the Board of Commissioners, which assessments 
was a t  once entered on the records of the said Board of Com- 
missioners. Tlie defendant appealed, on the ground that  
the Township Boards made their reports to the Commis- 
sioners verbally and not in writing. H i s  Honor overruled the 
objection, and in effect, as we understandit, decided that  the 
assessments were properly made or a t  least were sufficient. 

Under the circunlstances we see no objection to the deci- 
sion of IIis Honor, and i t  is aflirmed, and the plaintiff will 
recover costs in this Court. 

PER CURIAM. Judgment affirmed. 

JANE8 S. HILL and wife and others v. JORY M. RROWER. 

False Representations -- Contract. 

1. Where reprcscntations are made b y  one party to a contract, which 
map be reasonably rclicd on by the other, and those representations 
are  false and fraudulent and cause injury to the party relying on them, 
he is entitled to relief. 

2. Where the qnantity of land represented is the inducement to the pur- 
chase, and there is Fraud in the sale, it vitiates the whole contract and 
is sufficient ground f'or setting aside the sale, 

3. The maxim of eaoeat ernpto~. does not apply in cases where there is 
actual fraud. 

( Wilcoxon v. Calloway, 67 K. C. 463. and W a l s h  v. Hall, 66 N. C. 233, 
cited and approved.) 

This was a PROCEEDING for the sale of land, for the pur- 
pose of reinvesting the fund arising therefrom, heard a t  Fall 
Term, 1876, of SURRY Superior Court, before Cloud, J. 
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The plaintiffs originally filed an ex parte petition tor the 
sale of certain lands in Surr-y County, and Edwin 13. Banner 
was appointed a Commissioner to make the sale, which was 
accordingly clone, and the defendant became the purchaser 
in the sum of $8,000. The defendant paid the amount of 
the purchase money, except the sum of $2,500, which he de- 
clined to pay, for the reason, as he alleged, that  the Commis- 
sioner had fraudulently deceived him as to the number of 
acres contained in the tract, and ins~sted in consequence 
thereof that  he had paid enough. This action was then in- 
st,ituted to secure the balance of the purchase money. 

His Eonor in the Court below ordered a reference to ascer- 
tain what abatement should be made in the price of the 
land sold to the def'endant, from which order the plaintiff's 
appealt d .  

Mt-. J. F. Gmves, for the plaintiff's. 
nfi. .J. A. Gilrtzer, for the defendant,. 

UYKUM, J .  The tract of land purchased by the defendant 
\ contained 4% acres, whereas he believed i t  contained up- 

wards of 700 acres. I t  is found by the Court trying thc 
facts as a jnry, that  the quantitg of land supposed was a 
material iiiducement to the purchase, and that  the defendant 
was deceived into the purchase by the false and fraudulent 
represeutations of Banner, who was appointed by the Court, 
Commissioner to make the sale, and did sell the land to the 
defendant. When representations are made by one party to 
a contract, which may be reasonably relied on by the other, 
and those representations are false and fraudulent and cause 
injury and loss to the party relying on them, he is entitled 
to relief 

The maxim of caveat emptor does not apply in cases where 
there is actual fraud. The representations of Banner, and 
his exhibit of the map and plat of the land, and his calcnla- 
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tions of the quantity, not only caused the defendant to make 
no survey, but put to sleep any further inquiry as to the 
quantity of land. An  actual survey was thus prevented by 
the artifice and contrivance of the other party. This rea- 
soi~a'uly accounts for the apparent laches of the defendant in 
not sooner discovering the fraud. Wilcoxon v. Calloway, 67 
N. C. 4K3. VJalsh v. Ball, 66 N. C. 233. 

Banner, the Commissioner, was the officer appointed by 
the Court to maske the sale under its direction, and when 
the frauds of its officer in executing its orders are brought 
to its notice, the Court will give redress to the party in- 
jured. 

Where the quantity of land represented, is the induce- 
ment to the purchase, and fraud in the sale is alleged and 
found, i t  is not a proper ground for an abatement of the 
price, but i t  vitiates the whole contract and is a sufficient 
ground for rescinding and setting aside the sale in loto. To 
this, we are informed by hi> counsel, the plaintiff assents. 
Unless therefore, the defendant elects to complete his pur- 
chme upon tile terms of his contract with Banner, the con- 
tract of sale will be rescinded and set aside and a resale 
ordered. It is alleged that valuable improvements have 
been pnt upon the premises by the defendant. If  the land 
sells for so much, he is entitled to the repayment, with 
interest, of the purchase money paid and also to the value 
of his improvements put upon the land ; with the qualifica- 
tion however, that the improvements must be estimated ac- 
cording to the enhanced value conferred upon the land 
thereby. The defendant must account for rents and profits. 
A reference and account will be had. There is error. Judg- 
ment reversed and case remanded to be proceeded with in 
accordance with this opinion. 

PER CURIAM. Judgment reversed. 
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I CALVIN VESTAL V. W. J. SLOAN and wife. 

I Trusts and Trustees -- Amount. 

Whete A, by  arrangement between them, bought B's land at execution 
sale and took the title to himself agreeing that he would reconvey to U 
upon payment of the a~nount  of his bid and also a ceriain debt due to h 
as guardian ; and afterwards K makes a payment to d arid is induced 
hy misrepresentation and fraud on the part of A, to take A's bond t o  
make title to the land to U's wife on payment of $.j00; H d d ,  t!lst tlie 
relation of trustee and cestui que trust was established by tlie origii~al 
agreement and the latter bargain was void, and that I3 was entitled to 
an account to ascertain what balance if any was due to A. 

(Lee v. Peame G3 N. C .  713 ; Whitehead v. Hellen and Xoritegay v. Spicer 
at this term, cited aud approved.) 

CIVIL ACTION, tried at Fall Term, 18'76, of CHATIIAX Su- 
perior Court, before Cloud, J. 

The plaintiff claimed certain lands in the county of Chat- 
ham, formerly owned by the defendant. The Sheriff sold 
the same by virtue of sundry executions against the defend- 
ant and the plaintiff became the purchaser in the sum of 
$200, and upon payment of the money, obtained a deed froru 
the Sheriff. 

Subsequently, and a t  the request of the defendant, the 
plaintiff executed a bond to make title to the land to i \ h  
Sloan on payment of $500 ; but the defendant insisted that 
this arrangement was brought about by fraud, practiced 
upon him by the plaintiff. The plaintiff was guardian of 
the minor heirs of one Watson and as such guardian heid 
a judgment against the defendant. There was evidence 
tending to show that the parties had agreed that one Wil- 
liams should bid off the land a t  the sale for the defendant, 
and that while the sale was progressing, the defendant s top 
ped ~ i l l i a m s  from bidding, because the plaintiff sugges~cd 
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to him that  the claim due "the Watson heirs" niight I,e 
more advautageously corn1)rornised 1)y the 1)laintitf; :in(l t h t  
he  would buy the land and reconvey to clefhdnnt npon pay- 
n ~ e n t  of his bid, a n d  such sum as he wonltl h i~ve  to IJ:~J the 
Watson heirs. The plaintie bought a t  the saitl sun1 of $2  0 
and thereafter compronlised the clairn of said heirs a t  $400. 

I t  fnrther appeared that  the plaintitf with the consent of 
the defendant sold a portion of the land to J.  A. Williams 
for $600, and that afterwarcls the clefentlant paid t l ~ e  1)lain- 
tift' $100 in cash ; that a short time after said payvmclit, the 
plitintiff' threatened to tun1 the defenclants oat of po-ise-hion 
and thereupon the said bond to Jfrs Slonn was taken nl, 
and two notcs of $250 each were executed 1 ) j  defPndants to 
plaintiff', who surreudered to Sloan certain reccipts he held 
against him as Constable. S~~I~se(lnently the title h n t l  nntl 
notes were respectively sun.endered, and the 1)li~intiff took 
possession of that portion of' the larlcl 1inow11 as the '-Aaron 
Johnso~i" tract, a n d  dernancletl that clefcndiint shonld puy 
$650 for thebalance of the la11t1, w l i i ~ h  the clefentlxnt cleclincil 
to  do, but tendered to plainti8 tlie a i i ~ o u l ~ t  of i~~ tc rea t  clue 
on tlie $600. 

The eviclence for the l~laintift' 21s in conflict \I-it11 that of' 
the defendant in regnrd to xvhat mis saicl 011 the occasiou of 
the sale ; the phititiff, as gui~rtlian of the said heirs, had lmiri 
to  one of them about $!100 :tnd to the otlicr $700 nut1 that 
the receilks he held against defendant as Constable amonnt- 
ccl to about $400. There was also co~~fl ict ins cvidelicc as to 
the sale to J. A. Williams and the amount of the notcs of 
Mrs. Sloan. 

The material issues subn~ittcd to nut1 foiu~d by the ,jury 
under the charge of the Court were as follows : 

1. That  plait~titf did agree with defenclant on the day of 
SherifY7a sale, that  upon payment of $600 he would convej 
the  land in controversy to Sloan. 

2. That Sloan paid ~~ltzintifl' $600 and tendered $110 ill- 
terest. 
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3. That defendants did execute the notes of 28th NOT-., 
1872, for the purchase of said land and accepted the bond 
€0 ~n~1,ke rtitle, by reason of fraud, duress and misrepresenta- 
tion OD the part of plaintift: 

4. 'Tbat the annual value of the land in dispute wa3 $&0. 

3-mdkt for the defendants. Rule for new trial. Rule 
i r e d  Judgment. Appeal by plaintic. 

L'G. John Manning, for the plaintiff: 
B1;isms. L. C. Eclzonrds, J; B. Batchelor and .I; H; Il;.cdcn, 

for the defendants. 

BEARSON, C. J. This case inr-olws the principle3 in re- 
q e e t  to dealings between trustee and cestrii que trrist, which 
are decided and discussed in L e e  v. Penwe, 63 N. C. 76 and 
in Whiiehentl v. H~llen and Korn~gay  V. Spice?, at  this term. 
A reference to the three caseslianletl is all that is nccesswy. 
A sbtement of the facts of this case will show the aljplica- 
tioir. 

A t  the sale, plaintic agreed to buy the l a d  for Sloan 
a d  hold the title in trust to secure the amount of his hi t l ,  
arid also the amount due to his wards. The whole amount 
is %xed at  $6W. 

Thiv constituted the relation of trustee and cestzii gue tmst. 
By a sale of a part of the land, the defendant paid to plain- 
t s  %OO, and he also paid $100. SO that, he had redeemed 
his land except a balance for interest. 
In this condition of things the plaintiff says to defendant : 

4 ' 1  am not bound in law to comply with my agreement be- 
a r =  i t  is not in writing and I demand possessiou," where- 
upon the defendant agrees to give up his equity of redemp- 
fion and to accept the Lond of plaintiff to make title to his 
wife on payment of the sum of $500. Why this extra payment 
& required is not explained unless it can be referred to the 
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fact that plaintiff llarltletl up to the defendant his receipts 
as constable for claims to the amount of some $300 o r  
$4UO. 

Aftem ards the plaintifi' takes possessiuu of another part 
of the laud (Aarou Jol~uson t r x t )  and finnllv conclutles to 
G L  gobble U ~ J  " the rest, but is in:lr~cetl to let the clefentiant 
have tlli-ee months further time in which to redeem, provid- 
etl a t  the e d  of that  t h e ,  if the rno~~cy  was not l)aid, the 
tlcfeu~lmt and his wife would quietly surrentler the posses- 
sio11. 

Can n nlorc flagrant case of frautl and oppression be irn- 
agi~lecl '! 

Tlie cstcusion of time tbr tnrning out the defendant has 
no legs1 effect; the 1)laintiff had pait1 nothing for the de- 
fcnilant's r ig l~ t  to retleem nwl the terms uf this extension 
of time, as well as the refw,11 to accept the interest which 
urns tenderecl an11 the rnannc2r of tlie refusu1,all h o w  that t he  
p la i i~ t i f  was opl~reasi\-elj cl~ercisi~lg the power which Ile 
supposed hc hat1 over il 1icc.e.;4to11.; l'JliL11, ~ 1 1 0  was in llis 
vlutches." 

7 1  1 here will he an oi~lcr  for a n  ncco~u~ t  to sl1o~7 tlie balance 
due on the original M O O ;  to-\\it : tlie interest a t  G per cent 
in :Ln.ear, after deducting the r e ~ ~ t s  a l ~ d   profit^ of t l ~ e  Aaro~v 
.Jo11nm11 tract while t l ~ e  1)laintiii' has been in posse~sion, and 
:I tlevrc~e t l ~ t  n l m  l);y.ixe~it of such b:~lauce, the plaintif+" 
convey the land, exc:cpting the lmrt sold to Williams, to the  
dcfentlant Slonn. Tf the rents and profit, of the Anroi~ 
John>on tract wliilc the ~)laiutif£' has been in posscssioll be 
ill excess of the i~ltercbt in arrear, the plaintiff will pay that 
amount to Slon~i 

Tl~ere  will also be an orclcr that Slo'rn ret11i.11 to the l,lain- 
titt' (or account therefor) the coustablc's receil~ts, but this i s  
no charge on tllc land. AII-. Sloan will not be notic2d in the  
decree. Shc is mere11 n volimteer, ha3 lziitl nothing, and 



was simply the object of her hnsband's bounty, in all proba- 
bility to pnt the land out of the reach of creditors. 

S o  error. 

PER CU~ZIAM. Judgment agrmed. 

ALBERT FO 3TKit V. TElOJIAS S. PENRY. 

Landlord and Tenant -- Jurisdiction. 

1. Where A rented land from I3 without any agreement as to the rent tor 
he paid ; Hdd, that A was a tenant and entitled to the whole crop until 
a division. 

2. I11 an action by B to recover th? rtn:, w'12.1 n-jthcr the sum cIe-. 
rnanded nor the amount asccrtaind to be tine, exceeds two hundred 
dollars ; Held, that thc Superior Court has no jorisdiction. 

CIVIL ACTION trie(1 a t  Fall Term, 1873, of DAVIE Superior 
Court before Kcw, ,J. The plaintiff claimeJ certain crop,  
a-; due him from the defendant, for rent of a plantatiail f o r  

tllc year 1874. There was evidence tending to $how that 
tleferldant rented the plantation of l~laiutiff and that he 
was to pay rent in kind, a rd  that one-thirJ of t2he crop was 
the customary reut. The jnry however upon thi* issue be- 
ing submittetl found thnt tli3 defeutlaut did not agree t o  
pay one-third of the crol) iu ltirld ; a:ld there wci3 uo evidencc 
that the clefencln~~t aarced to pay nlou6y rrex:. The j u l y  
foulid as a further fact, that the value of the rent of the land 
for 1871 was $177 70 ; this sun1 being :~scertainetl by calcu- 
lating the value of the c :~m,  wheat, k c ,  raised thereon, du- 
r i ~ l g  said year. 



His Holiur . t h e r e ~ ~ ~  c 11 gave juclgnlent in favor of thc 
p l a i ~ i t i E  f i ~ r  the value of the rent ancl costs of actior~. frow 
~ v h i c h  t l ~ e  deikndai~t a1q:ealccl. 

FAIRCLOTH, J. This act im is governed by 111e Act of' 
186!?-'9, cli. 133, n~ld was bronght before :I division of the 
crop, for one-third part of the troll raised oli the lantl of' t l ~ c  
plaintiff during the year 1 b74. 

TJpn the issues subn~ittett, the j u r ~  f i ld that the clcfeud- 
a n t  muted land fro111 the plaintiff' a l ~ d  that he did i ~ o t  agree 
h pay the plaintifl'oiie-third of the crop in kind, ancl i t  al,- 
pears frc m the case agreed, that  there \I w s  110 ericlence tll;~t 
he agreed to pay a n j  stipulated nlone? rent, ilor does it ap- 
pear  t ha t  he agrted to pay a n r  m o i ~ e ~  reijt a t  all. 
Bm this condition of the case. the plaintif? could not rccov- 

er  on t h e  idea that he llttd title to the whole crop, bc.ctluhe 
his agreement was not in writing, as required 1 1 ~  13 ancl 
it was not an agreement to a j  a money r e i~ t  as required Ly 
5 1 4  ; besides wLen i.nthing a1 l w r s  except IlJ:it t l j e ~ e  i t ~ s  

a renting, as is the caw here, the land for the term be1011p 
+a the tenant, and the title of the \~- j~ole  crol) is in the dr- 
fendant as tenant until division under the Act of 1168-'9. 
T h e  plaintiff wad, after verdict, allowecl to amend his coni- 
plaint, by demanding conipensation for the use and occulla- 
tioa of his premises. 

Without stopping to cousider whether, under $ 132 and 
other liberal provisions of C.  C). P., the plaintiff cau so 
amend his complaint as substal~tially to change an action 

ddicto into an action CJ: contru~lu, we ale of opinion that 
the plaintiff cannot recover in this action even as amended, 
because neither the sum demanded nor the amount ascer- 



Statute -- Construction of. 

1. Although e statute m.ky h.? i~ncoilstitutiona' in part a , ~ t l  constitutiona1 
in p.trt, yet  w I ~ L . L  o ~ i y  r) IG  I) ~,jecc I.; a .~ne , l  : ~ t  a.1 L ti],: ssrrle is uncon- 
scItu.it)i~al unJ ell t i ?  pravisio I i  are c~11tribltor.y t:, it and would n o t  
have Imm e:xc:e.l b:lt for th- rn:~iu object, the w . l ~ l e  atalute is void. 

2. 2 ' 1 ~ : t ~ . : f o t ~ e ,  w!~ore the p!a:.~ .i.Tac;d as registrar of v,tora pre!iminary 
to clection heltl u11 !cr C'I. 47, Private T,nw< 137 L ' S ,  '' An Act  to 
a~n-ncl tllc C h r t e r  of the City of Wilm;ll;t ).I." w.~ich Ac t  is uncon- 
stitr~tional, lie cannot recover the valnc of his services ill an  action 
a g e i ~ h t  the city. 

( f i r t h  K,~liLeie~i v. C i r r , ~  la!/, 73 N. C. 133, cited a,nd approved.) 

CIVIL Acrrox trietl a t  Chambers on the 18th of October, 
1,375, before HPKo~, .I 

The l'laintiff' was one of the Registrar3 of voters at the elec- 
tion which mas authorized to be held in clefeudant city, under 
$ 8 ,  Ch. 13, Private TLLWS 1574-'.?, and performed the duties 
requiretl He  h r o u ~ h t  this action in a Juitice's Court for 
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compensatiou allowed by 9, of said Act and the Justice 
dismissed the action on the ground that  said Act was whollj  
unconstitutional. The 1,laintiff appealed to the Judge of 
t h e  District who reversed the decision of the Justice of the 
I'eace a ~ t l  gave judgment that  the plaintiff recover the sun1 
of twe~~ty-five tlollars and costs. Defendant apl)ealetl 

Mr. 3. G. I5 /y~ood,  for the l~laintiff. 
The plaiutiff has the right to be palti for his scr~ices,  not- 

~vithstanding some parts of the Act of 1874-'5, arc uncoil- 
stitutional. Van Eokkelen \-, C'ltnaday, '73 S. C. 198. Yet so 
much thereof as provides for tlle p a p e n t  of such officers as 
t h e  plaintiff is valid and bitldi~lg l~pon the city. C'ooley on 
Const. Lim., pp. 177-181-211 ; Yeop7e r. Bradley, 6 1  Barb 
(PI'. Y.) 229 ; Xelson v. Mi[for(l, 7 Pick. 18 ; Buncroft v. Lirc- 

field, 18 Pick. 568, and Gdfo id  r. Rilpe,risor.s, 1 3  K. Y. 
143. 

Mr. D. L. Rtc.wll, for tl- e defendant. 

READE, J. 133. itu Act of the General Assembly, ratified 
February 3, 1675, elltitled "An Act  to an~cnd tbe charter of' 
t h e  city of Wilmington," i t  was enacted that the city should 
1)e divided into three wards, kc., and that there should be 
an election for Aldern~en;  and that preliminary thereto, 
tliere should be a registration of those who were to vote at  
said election a d  the plaintiff was one of the Registrarb 
uanied ill the Act and he performed all the duties of Itegis- 
t r a r  required of him by said Act and the election was held. 
T h a t  was the scope of' the Act I t s  only object \vas to pro- 
vide f i ~ r  and to accomplish said election. 

I n  the case of Vm Bolik~le?~ V. C'crnnclau. 73 R. C., 198, this 
Court decided that the said Act and the election held under 
i t  were uncol:stitutionaI a11d vi)iil. 

The 1)laintiff brit~gs thib action to  recover the value of' his 
services, not agair~st the State which ordered him to l~er-  
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forrn them, bnt against tlie city wliich rcl~utliatecl tl~erii m(1 
never a~ltliorizccl then1 a d  never had any benefit froill 
them. 

The 1'0-ition taken by the l~laintift ' is illat all of an  Act 
is not necessarily uucol~stitatiol~d lmnase a lwrtion of i t  is; 
a d  that  while the Legislature liatl IIO lm\r.cJr to laj. off the 
city into wards a d  to order an election for Altlerrrict~ - e t  
i t  had tlie power to orJer a registmtiou of vote~s  for the 
election, and to appoint the 1)laintifT Registrar, a d  therefore 
he  i5 entitled to conlpensatio~~ for the services which he  rcn- 
clerecl. , 

I t  is true that a htntute may bc u~icol~stitntional in l n r t  
anel constitutional in l m t ,  where it relate? to different snb- 
-jecta, or ewn  \\here i t  relates to 1)nt olie >ul!jec.t if its ])arts 
car1 bc sel)aratetl allti the ol),jec.f aceoriil)lihhetl without the 
objcctio~~uble features ; but where 0111y one 01)-ject is aimed 
at  and the nu~iu  object is ~ulconstitutional and all the l)ro- 
 isio ions are contributory to i t  and would not have been 
en.1etec1 but for the mail] object. then tlie whole is roicl. 
Cooly, i11 his Const Lim , l7P-9, states the distinction ver? 
clearly. as follows: "I\ here a part of a statute is uilcnnsti- 
tntional, that  part cloes not autliorize the Courts to clec.larc 
t he  remainder void also, nl~less a11 the l~roviqions are con- 
nected in s ~ b ~ j e e t  matter dependi~ig 011 each other, o l ~ e ~ a t i n g  
togetller for the same purlme ; or otlienvise so cmllectc'tl 
t op t l l e r  in meaning, that i t  cannot be presunlcd that the 
L e g i ~ l a t u ~ e  vio~lld have passed t l ~ e  one without the other." 

Now as already stated, the election was void ; the rc~gis- 
tratiou was cor~~lected with and only ncces;aly tc the elec- 
tion and would not have been ordereci but for the election, 
therefore the regibtration was void I ~ ~ d e e t l ,  i t  was ex- 
pressly decided, that  even if the clcctiou had been other~vise 
valid, yet the registratjon was il~valitl 

The conclu.;ion is, that i l~as~n l i c l~  as the defc.nclnnt nercr 
employed the plaintiff to render tlie services altd never re- 
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ceived any beuefit from them and inasnluch as the serviroa 
were in f~~r therauce  of an unlawful object, the l)laintiKisrr,~~, 
entitled to recover of the defendant. 

Whether he is entitled to recover of the State, is not 1 e- 
fore 11s. 

There is error. Judgme~l t  reversed, and jnrlgmetic ?ii.l.c 
for dcf'enclaat. 

PER CURIAN. Jnc ignm~t  reversed, 

CO;\IMISSIOXE~:S OF ALAMASCl3 v. J.  A .  BT,AYR, Adrnr. of R. 
13. Nulla 

Liability of Administrator -- AmenJmenfs to Pleadings. 

I .  An administrator is not liable as sw71, for money recelverl by him 
11pon a claml which had been placecl i n  the hands of his intcitate for 
collection. 

2 Smendlnents to pleadings which further juitice, speed the tr ial  o f  
controversies or  prevent unnecessary circnity of action and u u n e c c s  
w r y  expense, should be liberally allowed on proper terms. 

CIVIL ACTION, tried a t  Fall Term, 1876, of RANDOLPH S u p -  
rior Court, before Kerr, J 

His IIonor, by consent of the parties, fo17nil t he  facts to 
be as follows: I n  1864 or 1865, the County of Randolph b+ 
came indebted to s u i ~ l r y  citizens of Alamance County, i l l-  

eluding the Sherift; Jailor and C;'1 rlr of the Superior ('ouvt, 
in the sum of $141.85 for costs and jail fees, incurred by Ihc 
ren~oval of the case of State v. Modlin and othera (who weltt 
charged with burglary) from Randolph to Alamance for trial. 
A t  Spring Tern), 1866, of the  Superior Court of Alamance,a 
?w!k pros. was entered and the case di~missed. Subseque~~,t- 
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ly a bill of costs in favor of said ofticera atid others, amouut- 
ing in all to $549.48, was sent to 13. B. Buila at  that time 
Clerk of the Superior Court of Randolph. Upon presenta- 
tion to t5e proper authorities of said County, an order was 
made for the paynlent thereof. This order was aitermards 
approved by the Board of County Commissiouers in Decem- 
ber, 1863. 

The amount due as aforesaid was paid by Alamance 
County to the ltarties entitled. 

Bulla died in July, 1872, and Blair was appointed ndmin- 
istrator. Xo part of said amount was ever paid to Bulla, ns 
Clerk aforesaid or otherwise. 

I n  1574, and before this action was brought, the SherifT of 
Randolph l~aid  to Blair the administrator of Bull%, the 
amount due upon said order and was credited with the 
same in his settlement with the ('ounty. A demand was 
made upon Blair as administrator to pay said amount. 

Upor1 the foregoing factr, IIis Honor held that this action 
coidd not be maintained. 

The plaintiff's7 counsel theu moved for judgment against 
Blair i~~divitlually, which motion was overruled. .Judgme:~t 
in favor of defendant for costs Appeal by plaintifls. 

Messrs. ,%oft & Cahhcell, for plaintiffti. 
Mrssrs. Mcntlenhtrll & Staph, and 2 A. Gilmer, fcr de- 

fendant. 

RODNAN, J. I t  is conceded by both parties, that upon the 
facts found by the Judge, the plaintiffs were not entitled to 
the judgment demanded in their complaint, which was against 
Blair as administrator of Bulla. Bulla never received the 
money and was never indebtred to the plaintiff's. W e  may 
assume for the present purpose, that upon the facts found, 
the plaintiff's were entitled to judgment against Blair indi- 
vidually. The plainti& without moving to amend their com- 
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l7laiut so as to make it confhrm to the proof moved the 
C:ourt for a jndgrnent against Elair iiilividually which the 
Court refused and dismissed the action. 

TVe think that uucler R§ 12)$ 129, 1.32 and 135 of C. C. P., 
the Court n i g h t  liave allowetl the amendment suggested, 
either upon motion by the plaintiff3 or ex sxo motu. The alle- 
gation in tlie conq~laint that the nloney was received by 
Ijulla in his life time was a mistake, as the defenclar~t necea- 
sarily Bnew, and i t  does not appear to us, that  i t  could have 
mibled or l~rejndiced him in his defence. But  we cannot 
say that the allegation was immaterial I n  fact i t  was ma- 
terial. I f  true, the plaintifk would hare  been entitled to 
juclgn~ent against the defendant, to be levied de honis tcsta- 

loris. But  the allegation was snlq~nrted by no evidence. 
V'e think that under the sections cited, the allo\vance of tlie 
amenclnient mas discretionary with the Judge under the cir- 
cumstances of this case and tha t  his refusal to allow i t  can 
not be reviewcd here. 

This Coart has often expressed its opinion, that amend- 
ments which further justice, s l m d  the trial of controrersies 
or prevent unnecessary circuity of action and unnecessary 
expense ought to be liberally allowed on proper terms. 
Such is nncloubtedly the spirit of the Code, as is shown by 
the sections above cited But in most cases, it must remain 
with the Judges of  the Sul~erior Conrts alone to give efl'ect 
to it .  

Of course, the dismissal of the present action will be with- 
out  prejudice to one against Blair l)ersonally. 

PER CURIAM. Judgment affirmed. 
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.:OIISSOS. CLA l t l i  & C O .  v. ('. H. BERNHEM. 

Partnership -- General and Speeial. 

I .  111 :I g u ~ e r a l  1,artncrship. t h e  cleali~~gs of each partner with third per- 
soi~x, 111 ally nianncr legitinlute to the business, are billding on the  
partn~~rslrip.  

"11 a yccinl  pnrtnersliip. the power of each partner, in regard to  deal- 
ings wi th  third persons who hax-e notice of the terms, is special. If 
l ~ o w e ~ c r  the terms are violated and the transaction enures to the benefit 
of 1 1 1 ~  pal t~iwship,  the partnership is liable. 

Crvrr, ACTION tried a t  Fa11 Term, 1876, of CABARRUS SU- 
p r i o r  ('ourt, before S'cli~nrli, 

The ;~ctioli was brought by the ljlaintiffs againyt the de- 
feudant as one of the firm of Bernhcim & Iyarinp, for goods 
sold and tlelirered to Waring, the other member of the 
firm. 

The l)oint,s raised and decided in this Court upon the 
facts in the case and the objections to the charge of His 
I-lonor in the Conrt below, are so fully stated in the opinion 
delivered by Mr. .Justices lhacle, a.; to render any further 
statement unnecessary. Verdict for defedant .  Judgment. 
Appeal by l)laintiffs. 

KEADE, J .  A & I3 are g e ~ ~ e &  partners to do some given 
business ; the lmrtncrship is. by operation of law, a power to  
each to bind the 1):irtnership i l l  a n y  rnanner legitimate to 
the bnsiness. I f  one lw tne r  go to a third person to buy an  
article on time for the partnership, the other partner cannot 
prevent i t  by writing to the third 1,erson not to sell to him 
on time ; or if one party attempt to bu r  for cash, the other 



has no right to require t h t  i t  shall be OII time. And what 
is true i11 regard to baying, is true in regartl to  selling. 
What either ltartner does with a third l)ersoll is b i u d i n ~  on 
the partnership I t  is otherwise wllere the partnershil) is 
not general, but is upon s1)eeial term,, as that pnrcllases autl 
sales must be with ant1 fol. cash Tllcl-e the 1Jo\L7er to each 
is special, in reparcl to all dealings with tliirJ person-; a t  
least who have notice of the terms But even in that case 
if the terms are violated, as if a 1)artner bny on tiruc n-he11 
he ought to bny tbr cash and the thiug bought come iuto 
the partnership and the partnerahil) take tlle bellefit. the 
partnership niwt pay h r  it. 

Apply theae l~rinoiples to the case before n>, ant1 i t  will 
be seen that  the case ha? 11ot b3eu trieJ according to law. 

The issues submitted to the jury (lo uot cover the case 
The plaiutiffs' allegation was that the gootl.; were soltl to the 
pnrtnevshi$ of Beruheim & Waring The t i x t  iasne was, 
were they sold and delivered to Wuring, one of the lwrt- 
ners ? The jury anqwer "no." But that t loe~ [tot negative 
the fact that  they were soltl and dciiverd to tlic p v t m ~ ~ s h i p  
The second issue was, did the defen:lmt I:er~the:nl, as the 
partner of Wariug, notify the plaintiffs before credit waa 
given to VCT;tring, not to sell to Waring esc.ept ft .r  cash ? 
The jury answer "yea." But that docs not fin(l whetller t l ~ e  
terrns of the partnership were g c ~ e r a l  or special ; or if 
special, whether the goods. although bought eoutrnry to the 
terms, did not go into the uae of the 1)urtnersliip. So, the 
issues decide nothing. The issue wliioh the plaint if i  offered 
and which His lIonor iefnbetl, coveretl tllc whole grotuld. 
Is the defendant Berulieim indel~tetl to the pl:~ititi& on ac- 
count of the p a r t ~ ~ e .  ship of Ber~~hiern  & W i ~ r i ~ ~ g  ? I f  so, 
how much ? 

There was error also in IIis IIonor's charge. The plain- 
tiff's asked him to charge that even if the tern13 were to buy 
for cash only, yet if there was a departure from the t e n w  
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with the ( onsent of Beniheini, the11 he would be liable. His 
Ilonor ref~lsed, because the plcadillgs did not raise the issue 
and because there was iio evidence. 

The pleadings did raise the issue. The eomylaiut alleged 
the liability of the 1)artnership and the answer denied it. 
That made the issue. I t  was not necessary that the com- 
plaint ~110111d allege whether the lbart~lerahip was liable ul)ou 
the  general agreement, or upon the rutifieation of a depar- 
tnrc iroin a sl~ecial :~greement. That was a matter of proof. 
A l ~ l  then His IIolror says there was 110 proof. But  there 
was, for the case states that  the 1)laiutifls reacl in cviclence 
seve~xl  letters from defelldant 12er~heinl, tending to show 
his knowledge of the delivery of tlle goods to M'ariug and 
his, Eernheirn's, recognition of the del~t.  

Error. 
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JESSE YATES v. ROBERT YATES and wife. 

Possession of Land -- Emdenee -- Expert -- Handwriting, 

1. Possession of land retained by a grantor not indebted, is evidence 
either that he did not execute the alleged deed inconsistei~t with such 
possession, or that if he did. it was upon a secret trust  for himself. 

2 .  W11en the fact of possession of land is competent evidence, any  acts o r  
declarations of the possessor are also coinpetent as  characterizing his 
possession. 

3. One who has been in ~ U S H I ~ S S  as  a Clerk and also been Clerk of Court 
and SheriR, and who testilies tha t  he has 1)rc11 f r eq r~c i~ t iy  called on to 
examine signatures, is a competent wit:~ess as  an expert in the matter. 
of handwriting 

4. Wheru on the trial b-lorn such witllcis was permitterl to compare the 
signature of a subscribing witness to an alleged dew& wit,h the sig- 
nature of snch subs crib in^ witness to a deposition admitted to  he 
genuine, and thereupon testified that the signature to the rleccl was not 
genuine. Held, not to LC error. 

v. Mo,sien, ' iU  N .  C. 540; l f ~ ~ i o t c  v. (r'reeit,, 6 4  N. (:. 61 ; .S' ,r tc  
v. C!I,WX. 13 Ire. TI4 ; S!nte v J U ~ O ' I S ,  6 Jones. 2 4  ; O r i l l i ~ t ~ v .  iltrrillr.,. 
1 .Jones, i.50, citedand approveJ.) 

CIVIL ACL'ION, to recover poa-session of real estate, com- 
m e n c d  in  Wilkes County and removed on affidavit of  c l ( b -  
fendants to Alexander Coul~ty, thence by consent to \VATAL'G +. 
County and tried a t  Fall Term, 1876, of the Superior Conrt 
of said Co~mty before Buxton, J 

Both parties clainlecl under their father John Y~-stc,, w11o 
had been in possession of the land in colltroversy about fifty 
year3 before his a t  which occurred on the 6th d;y- of 
Februtlr) , 1875. 

The yial~ltiil' read in evidence a deed from Jolin J'ater-: 
and wife Elizabeth to himself, dated June  5, 184S, with 
David Yates and John Eller as subscribing witnesses. This 
deed was admitted to probate, Feb. 22, 1575, upon proof of 
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handwriting of both of said witnesses and also'of John 
Yates, but that of his wife Elizabeth was not proved, the 
signing by her appearing to have been done by making a 
cross-mark. 

The Probate J ~ l d g e  recited iu his certificate, that both the  
grantors and witness Dczvitl mere dead and that  witness 
Eller was a non-resident. There was no privy examination 
of the feme grantor. 

The plaintifl also read in evitlence the deposition of said 
Eller, taken duriug the progress of the cause and signed by 
hini in which he stated that he witnessed the cxecntion of 
said deecl a t  the instance of the grantors. Eller died before 
the trial of the cause. 

The defence was, that  the deed under which the plaintiff' 
claimed was fi-audulent, that  Johll ly.-uteu died in possession 
of the land and by last will and testament devised the same 
to his wife by a second ~narriage, F a m i e  M. Yates, for life, 
remainder to her two dwgllters in fee, and that dcfentlant~ 
obtained possession from the tlevisees under a colitract of 
purchase which was completcil bi~icc tlic institution of this 
action, by their executing to the feme defendant a deecl in 
fee simple, and thn: she, fcmc tlefcnilaut, is now the rightful 
owner of said land. 

Elsceptions : 
1. The clefetiila~lts 1.c':~tl i t 1  critleuce a:] authenticated 

co1)y of the last will ant1 testament of John Yates, dated 
August 1st) 1833, and of the codicil annexed, dated July 
83, 1860, devising said land to Fannie M. Yatcs for life, 
remainder to his t\vo claughterd, Augclina, and Elixi~beth. 
I'laintiff excepted. 

2 .  The deed from the said devisee< to defendant was read 
in evidence. This \vas objected to by the plaintiff for the 
reason (among otherd) that  the deed had not been properly 
proved. Objection overruled. 

3. Therc was evidence tellding to show that  the plaintiff 
and John Yates had had a conversation about the title t o  
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the land. which was objected to on the part of the defend- 
ants on the ground that the testiniony involved a declaratio~l 
of the plahtiff o i l  ;L tliff'erent occasion and that  he  was not 
entitled to the benefit of it. Overruled. 

4. Fannie Yates, a witness for defendants, was asked on 
cross-examination, "Did you tell Rufus Eller that  you had 
made your husband swear. six months before his death, that 
he had never made a deed to Jesse Yates ?" Ans. '( I can- 
not recollect making any such remark." And on re-direct 
examination, the following x7as allowed by IIis Honor: 
6 c  Did you make your husband swear that  he never made a 
deed to Jesse yates?" Ans. " I did not." Plaintiff ex- 
cepted. 

5. The defendants read in evidence a deed from John 
Yates to 1)avid Yates, datcd I>eccmber 114, 1856, conveying 
fifteen acres of lancl. The plaintiff objected because the 
date w:;s subsequent to that of the deed under which 1)lain- 
tiff claimed and that  therefore his right could not be 
&ectecl by i t  ; but the defendants insisted that  the evidence 
tended to show that  the deed of June 5th, 1848, was not 

: " 1. Because Jo11n Yates, the maker of the deed 
to David Yates, was in possession a t  the date thereof claim- 
ing ownership, which was inconsistent with the idea that  he 
had disposed of the land. 2. Because David Yates, the 
grantee, is one of the snbscribing witnesses to the deed of 
1848, which was inconsistent with the idea that  he real y 
witnessed a previous conveyance of the land by Jo l i~ l  
Yates." 

6. J. E Pcarce was introduced by defendants and testi- 
$ed that he did not third< the signature of David yates as 
one of the subscribing witnesses to said deed, was genuine. 
Defendants' counsel then lia~lded to witness a bond from 
said Yates to witness, who testified that  he saw said Yates 
sign the bond, the defendants insisting that this was done to 
corroborate the statement of witness that  he had seen David 
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Yates write his name, aud not for the purpose of comparing 
hanclwriti!ig+. Plaintiff' excepted. 

7. J .  P. Matthewson was then introduced by defendant,, 
as an expert in the rmCter of handwriting. The witness 
stated that he had been in business as a clerk and store keep- 
er fbr a considerable time ; that he had been Clerk of the 
Court and Sheriff of the Conntg, and 21ad been frequently 
called on to examine signatures of persons, and from his 
means of observation coulct form an opinion satisfactory t o  
himself, as to wllether two 1)icces of writing were by the  
same person. Plaintiff excepted. 

8. After examining the siguature of John Eller to a depo- 
sition admitted to be genuine, and his signature as witness 
to deed of 1848, the witness stated that in his opinion t h e  
latter signature was not genuine. Plaintiff excepted. 

9. Thornas Welch a Justice of the Peace testified for de- 
fendant, to the effect that  John Yates made a statemerlt tn 
him which he reduced to writing. yates swore to i t  and 
signed it on October 9tl-1, 1871. Thc snbstance of'the aG- 
davit was, that he understood his sou -Jesse claimed to have 
a deed for the laud, and he wanted to swear it was not so, o r  
if he had n deed i t  v-a.2 ;L forgery. The plaintiff objected t s  
the reading of the affidavit on the ground, that it was 313 

clx purtc ststelnent made by John Yates in the absence of 
the l)laintiff. Objection overruled. 

I;ticler the instructions of' the Court, the jury miderecl a 
yerclict for the clef'entlauts. Rulc for new trial. Rule dis- 
charged. .Judgment. Appeal by l)laintiff. 

RODMAN, J. I t  is ~ i r~ne~er j~a ry  to repeat h&rc the facts ou 
which the several exceptions ofuthc,'l~laintiff' are founded, as 

10 
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they will be found lly reference to the case sent up from the 
:Superior Court. 

W e  proceed to consider the exceptions in  their order: 
E%st e.ccep?on : Cecaube of the admission in evidence of 

$lie will of John Pates,  disposing of the Iancl in controversy. 
It is admitted that  110 act or cleclaration of John Yates, 

could divest or disparage any estate preriously conveyed by 
h i m  to the l~ l~in t i f f .  Brit the will, ant1 thc other acts and 
declarations of John Yntes hereafter spoken of, were not al- 
lowed as evidence for snch purpose. 

The plaintif claimed title under tul alleeetl - deed from 
John Xates dated on 5 Junc, 1848, and proved on 52 Feb- 
ruary, 1873, after his death which took place on G February, 
1875. As both parties claimed under John Yatcs, the plain- 
tiff as his grantee, and the defendants liiiiler his devisees, 
there \\;as no col~ti.oversy as to his title. 

It was in eviilenco that before a11d a t  the clatc of the a1- 
Ieged deed t s  the ltlaintiff, Jolni Yates was in possession of 
the  land in co1itrorer;y and so continned (with the excep  
tion of a, l~iece which he sold to his son David) .up to his 
J e a t l ~ ,  a period of over twe3ty-five years, without having 
ever surrendered the l~ossession to the plaintiff. 

I t  is a l~respml~tion that  a person in possession of land 
llolcts for himself as tena~lt  in fee. 1 Greenl. Ex-. 109. 
This  presnnlption however is one of fact only, and may be 
rebutted by proof of declaratiol~s of the tenant in disparage- 
nlelit of his right ; as for example, that  he  holds under some 
,other person. 

The purpose for which the will of John Pates  and other 
acts  and declarations by him, while in lmssession and after 
-the alleged deed to the plaintiff; were allowed in evidence, 
a n d  that to which they were restricted by the Judge, mas 
20 corroborate this presumption and to exclude any suppc- 
sition tha t  lie held poseession as tenant of the plaintiff or by 
hir: license, and to satisfy the jury that he held claiming ad- 
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versely to the plaintiff; and all others. I t  must be admitted 
that  evidence of the unchanged and continued possession of 
$he supposed grantor was competent evidence to inlpeach 
&he supposed deed. Ever since Tmine's case (1 Smith I,. C.) 
i t  has been held in a great number of cases, that possession 
retained by an indebted grantor, inconsistent with the terms 
of the deed, was evidence of a secret trust for the benefit of 
the grantor, and that therefore the deed was fraudulent as 
to  his creditors. Upon the same principle, poasession retain- 
e d  by n grantor not indebted, is evidence, either that he did 
not execute the alleged deed inconhtent with such posses- 
sion, or that, if he did, i t  was upon a traat for himself. The 
reason in each class of cases is; that it is unusual and there- 
fore improbable, that a vendee for value, who murt be pre- 
sumed to kuow who is in possession, will permit his vendor 
to remain in the enjoyment of the property, without the 
payment of mnt, or at  least without some incontestable ac- 
knowledgment of his title. 

This doctrine is so fully adopted in our law, that a posses- 
sion by one who entered as a tenant, for twenty years after 
the termination of the teuancy or after the last payment of 
rent, bara any action by the landlord for the recovery of the 
land. C. C. P., § 26. I t  has long been the settled law, that 
if a person enters npon land not as a tenant, but without ally 
sight or title a t  all, an adverse possession for twenty years 
d l  create the presumption of a deed from tlle true owner, 
i f  not under a disability. 

I f  the fact of possession is competent evidence, any acts or 
declarations of the possessor must also be competent as char- 
acterizing his possession. This has been very often held in 
cases where the question was, whether a prior deed from the 
possessor had been made in fraud of his creditors. The ca- 
ses on this point are numerous. I cite the most recent in 
this Court. Kirby v. Mc~sten, 70 N. C. 540. The cases also 
a r e  very numerous where declarations of a person in posses- 
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sior, have been admitted for other purposes I n  most of 
them the declarations have been agai~lst his interest, as  be- 
ing in disparagenient of his title. 

G reenleaf says : "Possession is priinn f k i e  evidence of sei- 
sin in fee simple; and the declaration of the 1)ossessor that  h e  
is tenant of another, i t  is said, makes most strongly against 
his own interest, and therefore is admissible. But  no reasol~ 
is perceived, why every declaration accompanying the act o f  
possession, whether in clisparagenient of the clairri;tut7s title, 
or otherwise qualifying his possession, if made in good faith,. 
should not be received as part of the res g e s t ~ ;  leaving i t s  
effect to be governed by other rules ofevidence." 1 Greenl 
Ev. $ 100. 

I hare not been able to find any cxse which covers the: 
present. Bat as the declarations tended merely to confirru 
the l?resumption arising from thc possessiou and to rebut 
any suspicion that  i t  was riot adverse, we think they were 
competent. The worst that can be said about them is that  
they were unnecessary. 

This exception is overruled. 
Second ercrpt io~,  : The deed from the widow and (laughters 

of John yates, made to the defenclants after his death, was 
imnaterial. 

I t  was uznecessary for the defendant to show title in hini- 
self. 13nt i t  is manifest that, whether i t  had been properly 
proved or not, its admission could not prejrtdice the plain- 
tiff'. This e cy t ion  is overruled. 

T/,irti ~rception : This exception, altlmugh not so stated, 
would seem necessarily to have been take11 by defendant, a s  
i t  wah to the adniissiorl of evidence ofYerecl by the plaintift'. 
IIencc i t  need not be noticed. 

Fourth ezcel~tion : We see no error i n  the Judge's ruling. 
The question was irite~idcrl to enable the witness to contra- 
dict eridence previously  give:^ teuding to  affect her credit, 
Exception overruled. 
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Fifth exception: The reasons given for overruling the first 
exception apply also to this. The Judge however, gave as 
one of his reasons for aclnlitting the deed, that i t  was not 
only the declaration of John Yutes, but also of David Yates, 
one of the witnesses to the plaintiff's deed, and being subse- 
quent to the plaintiff's deed, was inconsistent with his attes- 
tation. \Ye do not concur with His Honor in this reason, 
for there is no presunlption that  a witness has notice of the 
contents of a writing which hc attests. His IIonor's con- 
clusion however, was supported by the first reason given by 
him. Exception overruled. 

Sirfh erception : The testimony of the witness was eer- 
tainly competent in the limited application which His Honor 
allowed to it ,  viz : as ~o r~ohora t ing  the statement of the 
witness that he had seen David write, by exhibiting the 
writilig. The question of the comparison of hand-writings 
is not presented. 

Seventh exception : W e  concnr with the Judge that Mat- 
thewson was competent as an expert in hand-writing to 
testify as to his opinion. A n  expert in any art or science is 
one ~ 1 1 0  has skill in it. Greed. Ev. $ 440. There are vari- 
ous grades of experts, and the highest degree of skill is not 
necessary. A physician who has never specially studied the 
diseases of horses, and never saw a case of glanders, may 
give his opinion whether a mule had that  disease. Horton 
v. Green, 64 N. C. 64. Merchants and others who habitually 
reccive and pass the notes of a bank are experts. Stnte v. 
Cheek, 13  Ire. 114 ; Stnte v. Jacobs, 6 Jones, 284. Exception 
overruled. 

Eighth exception : The witness was allowed to compare the 
signatare of John Eller as subscribing witness to the alleged 
deed from John Yates to the plaintiff, with the signature of 
said Ellcr to a deposition introduced by the pla~ntiff in evi- 
dence on the trial. This was permissible under the decision 
i n  C)~ t l~ t~ ( j  v. Htrrdle, 1 Jones, 150. The general practice 
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seems to be more liberal than what was approved in tha t  
case. Greenleaf says : "Where other writings admitted to  
be genuine are already iu the case. Here the coniparison 
may be nmde by the jury, with or without the aid of ex- 
perts." Green1 Ev. §$ 578-576, note 4. Cha7der v. L e  
Baron, 45 Me. 534. I n  the fanloua Howlaud will case, 4 
Am. L. Rev. 625, experts and tile jnry were allowed to com- 
pare not only the signatures of the alleged testatrix to pa- 
pers iu eviclerlce as bearing directly on the issue, but also 
her signatures to papers put in evidence only for the 1)urpose 
of comparison, and the signature; of many other persons not 
parties to the action to papers having no connection with 
the subject of it. This case however is not cited as an ail- 

thority. This exception is overruled. 
Ninth exception : The remarks niade on tlle first exception. 

apply to this. The exception is overrulecl. 
There is no error in the proceedings below. 

PER CURIAM. Judgment a f i rn~ed,  

H. C. WALL a n d  T. C. LEAK, Executors, and others v. J d S .  A. COV- 
INGTON Administrator and ANN C. LEAK Executrix 

Praetice -- Taxation o f  Costs -- Fees of Referees. 

No part  of the costs of an action can be taxed against the party. recover- 
ing judgment. 

Therefore, wheLl the plaintiffs recoverd judgment in the Court below and 
it was ordered that an allowance be made to the Clerk for stating a n  
account, one half to be paid hy  the plamtift's and the other half by the 
defenda:lts ; Held, to be error. 

C ~ V I L  ACTIOPT, on an Admiuistrator's Bond, tried a t  Fall 
Term, 1876, of RICHMOND Superior Court, before Furches, J 



.]oh11 1'. Covington (a ~ l ~ i n o r )  his heirs a t  law m c l  clistribu- 
tees. Soon after his tleatll, the clef'eu!iuut James A. Coving- 
ton wits al)pointetl :tutl qualifiecl as l l i ~  administrator atid 
executed a boncl n-it11 oue .To1111 \V. Leak (tcstutor of t h e  
other  def'entlant) a3 suretj 

Tllis suit mts brouqlit o u  s;~i,l bontl by Wall autl Leak Ex- 
ecutors of one M i d  IVall, (who x.L.5 tlle former gnarclinn o i  
the children of witl Jollii P. Coviilgtoli deceawl )  aritl t hc  
othcr 111:~iutiiY, above ilanml 

An older wn:: matle it] tlie cnbe, clirectiiy 1). Sten ;ut the 
(;lerB of said Court to state au account, n~hicll was subse- 
quently retarnet1 and con,fil-lued and jndgn~ent entered ac- 
cordii~gly in favor of the plaintiffb. I t  was further ordered 
that  said Clerk be allowed $250 for stittillg said account, one 
half to he p i t l  by tlcfeuclants a i d  tlie other half by plain- 
ti&. The plaintiftb iilsisted that they were not chargeable 
with ally part of the costs, a t d  that said allowauce should 
therefore bc taxed against defendants. His IIonor ruled 
otliern-ise ancl the plaintiffs a1q)ealecl. 

i W .  John D. Nmw, for plaintiffs. 
N r .  Johli AT. Stul~lcs, for tlefendants. 

\ 

BYNUM, J. Upo~ i  tlie trial of the case, judgneut  was en- 
tered in h v o r  of the l)laintiftb and against the defendants 
for the  debt alicl the costs of the action. It was further or- 
dered by the Court, that D. Stewart, the Clerk, be allowed 
$250 for taking and stating the acc,unt, oiielialf to be paid 
by the defenclauts a d  the other half by the l~laintiff's. 

There is error. T l ~ e  Clerk, as Clerk, is elltitled to no fees 
or allowance for titking and stating an account by order of- 



t h e  Court. But. Rev. ch. 105, 23. I f  the accorint was ta- 
ken  by him as wferre,  nuder C. C. P. 5 245, as \ye 
t h ink  i t  was, tlien the fees therefor are fixed and determined 
6y C. C Y. $ 285. They then 1)ecome a part of the costs, 
and are to be inserted in the judgment. 0. C. P. $ 983. 
The  party prevailing in the action is entitled, as 21, matter 
of law, to recover full costs of tile other partg, nuless in ca- 
aes otherwise provicled for 

This case does not fill within m y  of the statutory excel)- 
tions, but is gowruecl 11y t l ~ e  1)rovisions of C (1. P. $ 287, 
ancl further esplained and confirmet1 by O C. Y .  $ $ 276, 277 
anti 343. (v.) 

The plaiutifls, tlierefi)re, II;I\-iup rccovel-ed juclgnient, no 
p a r t  of the costs caube taxecl agaiiist theni, but they are to be 
taxed against the clefenhnt3 a~icl iucludc the fee, of referees. 

Error. 

FER CCRIAM. J u i l p e u t  reversed. 
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THOMAS H. SATTERTIIIVAITE aud others V. THE BOARD O F  
C OMMISSIUNERS OF EEAGFORT COCXTY. 

County C~nzrnissicncrs -- Necessary Ex~enses of County -- Parties. 

I .  The Boartl of Comn~iasioneri of a coiunty are entrusted with t'le duty 
and pou-er of deciding what  are necesqarg county expenses. 

2. Repa~r i l~g  and bui!i,irg bridges arc a part  of the necessary ex1)enses of 
a connty. 

3. \Then an .\ct authorizing t h e  erection of a privatc toll-bridge "pro- 
hihits t l r t  establishmc~rt of o t h ~ ~  ~ u l l - h . i , l y e  or ally ibrry, within 
tlrree ~uiles,  kc.."  it is Ilccass;\rs t : j a ~  thc owilcr oi' such t,~l!-I~ridge 
s!rall Iw I U : I ~ C ,  a ltnrty to a!r aciion involvi~lg tiic ripht or t!le co111rty to 
e.stablis11 a f i x e  hritige miti~in t:lc prohibited rlistiince, before the de- 
termillation of thc  aot~on 

( K I W I I ~ ( ~ X  v .  G i w ~ n ,  64 N C. 2*4, c i ~ e d  aud npprovecl.) 

This wa:, a CONTROVERSY s~xbnlitted wit l~out  action uiicler 
the Code of Civil Procedure am1 heard on the 17th of Octo- 
ber, 1876, at Charnbers, before Noow, .L 

Upon apl)lication of citizens of Il'ashingto~l nncl Choco- 
winity Townships in 13cautort county, the defeiidant Board 
of Comniissioi~ers declared that a free briclge across Pamlico 
river a t  the town of Washington was a public necessity and 
s proper charge of said county. I t  was thereupon ordered 
that  bonds be issued to the amount of $7,000, and appro- 
priated f:,r t l ~ e  construction of said bridge But it: al,pear- 
ing that a toll briclge alreatly in existexice could be bought 
a t  a less ljrice than a qew one conld be built that  the same 
\Viid in good repair, and that it \\-its atlvisable to buy, the 
defendants ordered the 1)oucl.; to be deposited ui th the 
County Treasurer, in trust to pay for the britlge wheu the 
sitid Tow~rihi l~s hhall lmy to said Treasurer the sum of $3,000, 
to be al'plied to the same purpose. 
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SAT I ERTHWAITE U. C O ~ ~ I S S I O S E K . ~  OF ~ E A U F O H ~  COUXTY. 
-- - - - - . - - 

This proceeding was then had to obtain an aclj~tdication 
as to the lmver of the clefendants in the l~rcniise$, and to 
test the legality of said bonds. 

I i is  Honor snstainetl the action of the tlefendants ant1 the 
plaintif& aplmdeil. 

Messrs. S p - r o w  & Son, for l)laintifYs. 
Mr. G. 31 Brown, .Jr., for clefentlauts 

PEARSON, C. .J. "UTho is to clecitle whstt are the necessary 
expenses of a Countj- ? Tile County Cornmissionera, to  whom 
is confided the trust of rl~galating all County matters. Re- 
pairing and building bridges is a part of tlie necessary ex- 
penses of a County. as much so as keeping the rcacls in 
order 'or m:~king new roads, ctc." Broadnur v. Groorn, 64 
N. C. 244, where the matter is fully discussed. 

The clefen(1ants eay, that acting as ' the Board of Comniis- 
sioners," tlicy were satisfied that i t  had become a necessary 
expense of the County to provide a free britlge across the 
river a t  Washington so as to relieve the conlrnunitg from 
the burden of paying toll every time any one crossed the 
river (over the bridge now there) to or from the city j and 
every time any one transl~orted, by w:~y of the toll-bridge, 
merchandise. l~rovisions or anything to or from tlie city. 

The Board of Commissioners further say, that erltleavor 
ing to lperform this d u t j  tlieyv were satisfied that the "toll- 
bridge" could be bongllt for a sum 'much less t ~ ~ a n  a bridge 
can be built for and that the toll bridge is well built and is 
iu good repair." 

Conceding that the Board of' Con~rnisbioriers have power t o  
build a new bridge i t  is manifest that they have pou-er to bug 
a bridge already built, for the result is the same. I n  either 
way a Co~mty bridge is provicled fhr the use of the public, 
which is the lpurpose to 1)e accoml~lished. 
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It is said in behalf of the plaintiff's that tlie allegation 
that  the toll-bridge can be borrglit for less than a ~ ~ o t l ~ e r  
bridge can be built fo~*, is on the assumption that  in order to 
build ailother bridge the Board would be obliged to buj- the 
franchise of the owner of the toll-briilpe and this would re- 
quire more than the cost of a bridge. 

I In  this view it is necessary to put a cons t r~ r~ t io~ i  ul~on the 
Act of 1866, amencling the charter of the toll-bridge, ~rhicl-, 
"prohibits the establishment of cuzy o t ! w  to/? brirlge, or any 

I ferry v i th iu  three miles, kc." 
Does this prohibitio~i extend to the erection of a f~e i :  

I bridge by the County, so as to cripple the C'ounty for all 
time to come and take from i t  a pon7er, the exercise of 
which has becolne necessary in the progress of things ? We 
will not enter upon this qne3tion of construction 111 the ab- 
sence of the owner of the loll-bridge. w l ~ o  lias a to be 
heard before i t  is determined. 

The ease lj7ill be remanded on papnient of costs by plain- 
tiff's, to  the cud that  the owner of the toll-bridge may be 
made a party defendant and the point be distinctly pre- 
sented by the  pleadings ; otherwise, juclgnlent in the Court, 
below aftirnied and the proceedings dismissed. 

PER CURIAJI. Juclgnlent accordingly- 
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STATE v. THOMAS STYLES. 

Jurisdiction -- Overseer of Western Turnpike Road -- Neglect of 
Duty. 

'The Courts of Justices of the Peace have exclusive original jurisdiction 
(under 5 4, ch. 81, Lawa 1868-'9) of the olfence of ~ ~ e g l e c t  of duty by  
overseers of the Western Turnpike Road. 

INDICTMENT for Misdemeanor, tried at Fall Term, 1876, of 
JACKSON Superior Court, before Cannon. J 

The defendant was overseer of a public road and charged 
with neglect of duty. Laws 184-'9, ch. 81, § 4. Upon the 
trial in the Court below the defendant moved to quash the 
bill of inilictment upon the ground that the Superior Court 
had no jurisdiction, because the Act of Assembly fixed the 
punishment at  a fiue of ten dollars. 

His Honor allowed the motion and discharged the de- 
fendant. From this jndgment the Solicitor for the State 
appealed. 

Attorney General, for the State. 
Mcssrs. G. S Perguson and J. C. L. Guclger, for the de- 

fendant. 

FAIRCLOTH, J. In pursuance of an Act, 1868-'9, ch. 81, 
the defendant was appointed orerseer of a portion of the 
W estern Turnpike Road, and was iudicted in the Superior 
Court  for neglecting to keep his part of said road in repair. 

The 4th section cleclares that  any such overseer who shall 
neglect for six eontinuow days to keep his allotment in a 
good and passable condition, shall be deemed guilty of a 
misdemeanor, a d  on conrictiou pay a fine of ten dollars. 

Article IV, § 33 of the Constitution declares, "The several 
Justices of the Peace shall have exclusive original jurisdic- 
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tioii under such regulations as the General Assembly shall 
prescribe * * * of all criminal matters arising within 
their counties, where the punishment cannot exceed a fine 
of fifty dollars or iniprisorirnerlt for one month." According 
to these provisioiis i t  seems clear that  a Justice of the I'eace 
has exclusive original jurisclictioil of this oEence and the 
question is not af lectd by some subsequent Acts of Assem- 
bly intended to divest the jnrisdiction of the Superior Court 
in  certain cases. 

His  Honor quashed the bill of indictment for want of 
jurisdiction and we concur in his action. 

There is no error. Let  this be certified to the end, kc. 

PER CURIAM. JudgnieriC affirmed. 
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1 .  In  an action fsr tine recorerF of raal estate. \<-'nerd the plaintiff claims 
under a purchase a t  execution sale, ericlence tha t  a levy IT-as made by 
the Sheriff under a$. fu. after its return day. is con~petent .  

2, The entry by a Sher i fupon a veil. e.x. of '.J. G. Moore. $120," coupled 
v i t h  t h e  fact that  afterwards a deed n-as made to A as  nisignee of Xoore, 
ancl with other evidence tending to s h o ~  that  there was a sale and that 
Moore was the pnrchaser, and tha t  thereafter the  defenclant in the cen. 
ex. acknowledged under his hand ancl seal that a sale had been made, 
constitutes a sufficient return. 

3. In such case it is immaterial that  the ten. ex. rnried from the judg- 
ment in being for a less amount. 

1. A Sheriff' who makes a sale under execution and the purchase money 
is not  paid, is not obliged to re-sell immediately. but  may give the pur- 
chaser time in which to pay the pnrcliase nlonej-, if neither party to 
the execution objects o r  complains. 

5. A levy on land endorsccl b y  a Sheriff upon a $. fa .  ~ ~ h i c h  he retained 
in his hands until after it3 return day, is inralicl. 

6. Tn an action to recover real estate, n-here the  clefenclant sets up legal 
defences and also an equitable co~ulter claim i t  is proper to  postpone 
the consideration oFthe la t t s r  until the former are disposed of. 

7. A grantee who accepts a deed poll containing covei1ant.j or conditions 
to be  perfornled by him as the  consideration of the same, beconlesbound 
for their performance nlthoogh he doe3 not execute the  deed as  a party. 
The assignee of such grantee is  likewise hound. 

(Mch'ee v. Lheberger,  69 N.  C. 217 ; NcXeithan r. T e r ~ ! / ,  64  K. 0. 23 ; 
B a d e n  v. J1cKhze ,  4 Hawks, 279 ; Brooks r. R a t c l i f ,  11 Ire. 321, ci- 
ted  and approved.) 

CIVIL ACTION, for the recovery of possession of real estate 
tried a t  Fall Term, 1873, of ALAYASCE Superior Court, be- 
fore Kerr, J. 

The facts are snfliciently stated by Mr. Jnstice Rodman 
in delivering the opinion of this Court. (See case of same 
title, 70 N. C. 546.) 
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MAYNAHY v. RIOORE:. 
-- - 

M~ss ix  E. IY. Parka. and E Boyd, for plaintiE. 
Messm. J. TL Gmham and .L A. Grc~lrnm, for clei'el~clant, 

cited, Lanier v. 3to7~e, 1 1Iawlis, 329 ; Barden v. IMi:IKi?me, 
4 Hawks, 279 ; Clcdie r. Diggs, 6 Ire. 159 ; %;($or v. G o d ,  3 
Jones, 467 ; Buman v. Dunem, 3 Ire. 317 ; Lyci-ly v. TT%~CT, 
11 Ire. 288, Lwnbeif v. Ifi?zner?y, 74 N. C. 348 ; Benmn, v. 
Speed, IM, 544 ; Andreics v. Pritclirtf, 72 N. C. 135; Cohrz v. 
C'hapmun, Phil. Eq. 92. 

RODXAN, J. This ca-5~ is s o m e ~ h a t  complicatecl of itvlf,  
but it has beeu macle more so by a style of pleacling 1:-1:icll 
states what is properly evidence. instead of stating facts. 

I t  i.; our duty however to diseiitangle the mass ant1 to ex- 
tract from it as well as we can, the claims of the lmrties, and 
from the facts which are proved or aclinittecl, to ascertaiu 
their rights 

1. The plaintiff' claims title to and the right to the 1x1s- 
session of a certain piece of laud. The dcfenclant denies this 
right. H ~ r e  i s  a joillt issue. The plaintiff proves in sup- 
port of his title the following facts; A t  September Tcrm, 
1861 of the  Cormty Court of Alamance, IIolt recovered t 
judgment against the present defendant for $150 arid costs. 
On this ,judgment a Ji. fa. is;ned returnable to December 
Term, 1861, of mid County Court. On the 5th March, 1862, 
(it being after the return clay of the execution,) the Sheriff 
of Alamance, having the execution :in his hands, enclorsed 
on i t  a levy 011 said lancls and returned i t  to said Court. 

The defendant objected to this evidence and oil its being 
admitted, excepted. A t  the risk of breaking the thread of 
narration, we are obliged to pause here to pass on this excep- 
tion. Clearly the eviclence was competent, arid the clefeilclant 
on reflection would hare seen that it was. I f  it ' is not 
allowed to one who claims under a purchase a t  execution 
sale, to introduce the record of the judgment and of any 
execution issued thereon, he can never prove his title. The 
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objection which the clefendant probably had in his niincl was 
as  to the $ect of the evidence ; an objection which was pre- 
mature at  that  stag? of the trial, whatever might be its 
weight a t  the due time. 

I n  his zeal to exclude everything which might possibly g o  
towards nlaliing out a case for the plaintifY, he overlooked 
the difference between the coml)etency and the effcct of evi- 
dence and exposed himsclf to a jnclgrnent for costs 

W e  return now to the narration which we left, to  con- 
sider the defendant's exception to the evidence. 

Ko  other esecution issued upon t l ~ e  jutlgmcnt until after 
5th June, 18G9, when the plaintifY docketed his juclyment in 
tlze Superior Court of Ala~nance. On this docketed judg- 
ment a vcnditioni ~,q~ololzas issued under which, on the 4th 
September, 1869, the Sheriff' suld the land and J. G. Moore 
became the purchaser at  $1 23. 

Before returninq the execution the Sheriff endorsed on i t  
'' J. G. Moore $120," and " no sale tor want of compliance." 

Afterwards the Sheriff') by coilsent of J. G. Moore and on 
payment by the plaintiff or by J. G. Moore of a sum greater 
than $120 and equal to the judgment debt to IIolt, execute<l 
a deed for the land to the l,laintiff. 

Before considering tlie e f i c t  of this sale in passing tlze ti- 
tle, if i t  was regular, i t  is neceJsary to  pause again and cou- 
sider tlie objections which were made to its regularity. 

1. I t  is said that the entry "J. G. Moore, $120,'' does not 
amount to a return that a sale was made to Moore. We are  
of opinion that coupled with the fact that  a deed was after- 
wards 111ac1e to the plaintiff'as assignee of Moore, and with 
the other facts in evideuce tending to show that there was 

sale anil that J. G. Moore became the purchaser, and witlm 
the fact that the defendant afterwards under his hand and seal 
acknowleclged that  a sale had been made, and by implication 
authorized a deed to be made to the purchaser, the return is 
sufficient, a t  least as between the present parties, to  show 
the fact of sale. Maynard v. Moore, 70 N. C. 546. 
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2. Keither can i t  be material t h t  tile execution varied 
fronl the judgn~cnt in being for a less :t~nount. Such variance 
is expressly cured by the Act, R. ('. ch. 44, # 13 (Bat. Rev. 
ch. 43, $ 12) which ought to be familiar to the profession. 

3. It is contended that  the eutry " no sale for want of 
compliance," coupled with the fact that  the purchaser did 
not pay his bid for some time ; t f  erwards, invalidated the  
sale. 

I f  a purchaser ut Sheriff's mlc l h i l s  to pay his bid, the 
Sheriff'may I-esell in~nlecliutely, or he ruag apply for a rule 
of Court to compel payment, or he iuay at  his own peril ap 
to the plaintiif' indulge the purchaser. McKee r. Linehergcr? 
69 N. C. 217. 

&st certainly he is not obliged to make an immediate 
re-sale, but may give the purchaser time, if neither party t o  
the execution objects or  complnins. IJI this case Hol t  
acquiesced and the defendant ratified the delay by his deed 
of 2nd January, 1871. 

W e  return now to considcr the eff'ect of the sale on 4 th  
September, 1869, considering i t  as a regular sde .  Unques- 
tionably its etiect pimn j?~cic~ v ah to pabs the title to t he  
plaiutifl. 

For this 1)nrpose i t  needs no support from the ji. ju.  1e- 
turnable to December Term, 1861, or from the l cv j  or1 it, 
which so fitr as the present question is cor~cernctl 111;1)1 be 
disregarded. 

The first issue must therefore be decided for tlic ~)I:lintitf, 
subject to the decision ctf the second. 

IT. The defendant Fays that J. G. Moore pnrel~ahtttl the 
land subject to the homestead right of the defendant, and 
that his assignee (the plaintiff) holtls su1)ject to the ean~e  
right. 

We sullpose i t  will t e conceded tl a t  the ~ t la i~~t i f f ' s  title 
so fhr as i t  depends on thc pnrchese by J. G. Moore on the 

11 
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4th September, 1869, was subject to the defendant's home- 
stead right unless the plaintiff Holt had acquiretl a specific 
lien on the land by virtue of h i s j .  fa. r e t~~rnab le  to Decem- 
ber  Term, 1861, arid the levy endorsed thereon on st11 March, 
1862. I t  mas held in McKeithan v. Terry, 64 X. C. 23, that 
a specific lieu acquired by virtue of a levy before the aclop- 
&ion of the Constitution was paramount to the homestead 
civen by that statute. But ever since the case of Baden r. 
S 

McKinnr, 4 Ilawks, 279, i t  bas been considered that the 
entry of a levy on land mtlde by a Sherig on a j. f(i. which 
he  retained in his hands after the retnrn day, was not valid. 
'The plaintiff in this case is unable to  connect the  execution 
under which he purchareil, with the execution returnable to 
December Term, 1861, so as to ejtablish any lien in his favor 
prior to the docketing of his judgment on 7th Jane,  1869, a t  
which time the homestead right was in existence. 

The  plaintiff did not acqnire by the purchase of J. G 
Moore, any estate paramount to the homestead of the defend- 
ant. A s  the assignee of such purchaser he acquired a title 
to any excess over the homestead. and perhaps to the re- 
versionary eqtate after the expiration of the defendant's 
homestead. The Act forbidding the sale of such reversion- 
ary estates had not been passed when the purchase iu clue*- 
tion was made. That Act  was ratified 25th Alarch, 1870 
(Bat. Rev. ch. 53, § 26.) Upon the qucstion whether the 
reversionary interest passed or not, i t  is unnecessary to es- 
press any opinion. 

111. The plaintiff' then says that  the defendant released 
his homestead estate to J. G. Moore by his deed of 211d 
January, 1871, and that  he (the plaintiff) as assignee of J. G. 
Xoore, is entitled to the benefit of such release. This males 
the thi~l7 isme. The alleged release is in these words : 
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"STATE OF NORTH CAROLINA, 1 
A l a m a ~ ~ c e  County. ( 

Ma. J. G. MOORE ; 
You will make the following arrangement for me, and I 

will pay you fifty dollars for the trouble you may be a t  in 
:mranging the matter, and the loss you may have sustained 
i n  not getting the land when you jirst bid it q#: Agree to 
pay  Col. Jere. Holt the anlount of his debt with eight 1)er 
-cent. interest on or before the Jirst day of JLnuary, 1872. I 
hereby agree to sign any and all papers necessary to eom- 
plete the above trade, a d  hereby relinpiiish aU right to tc home- 
stead until [he said debt to Col. Jerc. Eolt is paid of, and y o l ~  
mcount ofjftg dollars is paid. Jau. 2,  18'71 ." 

'' 11. P. MOORE, [Seal.]" 
" Witness: m-. V, ~ ~ O N T G O M E R Y . "  

That  this deed was effectual to release any previous irregu- 
larities ill the sale we have said before herein. That i t  was 
.also en'ectual to release the defendant's homestead to J. G.  
Moore, and to estop the defendant from setting up any claim 
,at law to a homestead against J. G. Moore, we conceive to  
be  too clear to admit of a dispute. I t s  terms are plaiu ; no 
Sraud is imputed in procuring its execution ; it appears from 
She deed that  the clefenclallt knew of his right ; and i t  was 
upon a valuable consideration, which is all that we can say 
.at present uljon the consideration, reserving an inquiry into 
t h e  nature and extent of i t  for a future stage of this opinion. 
I t  does iiot appear that  the defendant had any wife or child 
$0 be entitled to an interest in his honlestead or to object to 
h i s  releasing it. W e  thin!< i t  is clear too, that J. G. Moore 
had a right to assign his bid for the l a d  to the plaint ie  
a n d  i t  is quite immaterial whether the defendant knew of' 
x consented to such assignment or not. W e  think also that  
J. Q. Moore might assign his interest as purchaser with the 
benefit and burden of the defendant's deed of January 2nd, 
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18il The ol!jection to this assignment, because the de- 
fendant did not have notice of i t ,  borders ou thc frivolous, 
Brooks v. Rutdif ,  11 Ire. 331. Callriot a l)urcliaser a t  exe- 
cution sale deal with his own, without conbnlting the de- 
fendant in the execution ? TVe are a l ~  of ol~iuiolr tllat iip. 
the absence of any thiug to the c.o~~trary, i t  will be 1)resurned 
that  J. G. Moore did assign to the l)l;t i l~tifftl~e benefit of t h e  
defendant's release of his hon~ebtead. X'hen the 1)lailltifI' by 
agreement with J. G. Moore unclertook to l~erfor111 and did, 
a t  least in l~a r t ,  lierforrtl the vonclitjous of thxt tlcwl 1 ) j  l'ay- 
ing the debt to IIolt, i t  wo111tl 1)e n~irensonable to srtppose 
that  the partics did not intend that lie should hnvc t l ~ e  Lcne- 
fit of which such l ~ a j n l e l ~ t  was it1 lmrt thc pricc. If them 
could be any doubt on thir question, J (:. Yoore is tile only 
Derson who could contest tlie lilailitiff)~ riglit am1 he does. 
not appear to (lo so. 

The issue therefore ninst be cletenninccl for the p1;~intiff. 
Our opinion o ~ i  these isbncs tlislioses of the kyd claim of' 

the 1)lailltiff and of the /y,,al defcilces of' tlic defenda~~t ,  :rnd 
upon the l e p l  title to the lancl the 1)lailitiff is entitled to M. 
judgment in his favor. 

IV The tlefendpnt however bays by \yay of' equitable. 
cSounter claim, that hc mtified tlrc Sheriff's sale and released 
liih 1lon:ettead to - 7 .  G. Jloorc on certain corrditions, covc- 
nnnts or trusts. viz ; that npon det&iiclunt's paj merit to Moore. 
of the l jol t  debt, w11ic.h J .  G.  hioore was to  l ~ q ,  and fifty 
dollars, J .  (3 Moore n oultl Ieconve,r to hiiu t l ~ e  land 1)ur- 
chased ; th;!t tlre pl:ti~~tikf 21s ttssignee cf' J. G. Aloore 11x1 ac-- 
tnal notice of the vove~lants or trusts which Moore had as- 
sumed ; ant1 that ~vllet l~er  llc 11ad ilot,ce or ]lot, j e t  as he. 
(.]aims the l~ellefit oi the release of tlie llornestead of ~vh ich  
the perforniance of the covenants or trusts was the consider- 
atioa, he is bout~cl to their l)erf'orn~ance, and cannot be allow- 
ed to benefit from one 1)art of tlie deed and re1)udiate 
the  other- 
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I t  will he seen that this defence is purely equitable, and 
j)re-suppo'e' a determillatioil of the legal title in Favor of the 
plait~tiff. Uti(1er our former system of procedure, i t  would 
have bee11 adserted in a Court of Equity after such de- 
ternhiation in a Court of law and execution on the juclg- 
rneilt a t  law would have beeu stayed until the equitable 
defeuce conlcl be passed on. Although i t  is now set up, and 
i s  to  be trie,l in the saine action with the question as to the 
legal title, yet we think i t  woulcl have beeu competent for 
the Jntlge of the Superior Court, and perhaps more conveni- 
-et;t, to 11ostpone the hearing of i t  until after the legal title 

I had been determined. The determimtion of the legal title 
in the l)laintiff, is in fact a necessary l)reliniinary to the con- 
sideration of this defence. 

I T1i:a the Jntlge seems in fact to have done, although per- 
hap3 without having in his mind a t  the time a c:enr idea of 
t he  nature of the defence or an intention to postpone it. 
For i t  will be secn by any one who chooses to examine the 
obscure recortl in this case, that the defence is not stated in 
t he  pleading3 with any distinctness ; t~either does the J t l~ige 
directly or positively decide on it, although by r~ jec t ing  the 
evidence about a horse alleged to have been given by the 
defendant in part payment of his debt to J. G. Moore, upon .. 
another g ro~ml ,  tile Judge seems to imply that  such defence 
exi3ted aud was considered by him, for if no such defence 
had beei! set up, there would have been no debt to which 
t h e  alleged payment would be applicable. W e  proceed now 
to cousider the rncrits of this defence. 

I t  is a settled principle of law that a grantee who accepts 
a deed poll coutaiuing covenants or conditions to be per- 
,formed by him ils the consideration of the grant, becomes 
bound for their performance although he does not execute 
She deed a3 a party ; Stnines v. Morris, 1 Vei. and B. 1 4 ;  
Finley v. S iqxon ,  4 Zab. (N. J.) 311, where a 1e:trned coun- 
sel has collected probably all the authorities on the question 
(up to  that  date. 
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I n  the przsent case it is clear from the terms of defendant's 
deed of 2nd January, 1871, that on the payment by clefend- 
ant of a certain sum, J. G. Moore covenanted that  defendant 
should then have a homestead in the land. 

As however J. G. Moore had acquired, or i t  was contem- 
plated that  he would acquire, through the Sheriff's deed 
and clefendant's release of his homestead, a full legal title t~ 
the land, i t  was necessarj7 that  on payment by defendant, J. 
Q. Moore should convey to  defendant either a lzomesteud 
eslcnte or the zchob estat~ which J .  G. Moore acquired as afore- 
said. The extent of this covenant is the only question in 
the case which aclnlits of any doubt. As  i t  was not decided 
in the Court below i t  is not before us for decision and we 
will not declde it. Sci ther  is i t  necessary to say whether 
the question is one to be decided by the Judge as one of law, 
f i n  the deed alonc, or by the jury under the instructions o f  
the Judge as a mixed question of fact and law, that is, upon 
the te~rns qf the deed in con?zection zcith the circumstunces d~hors. 

W e  agree with the defendant that  the plaintifY is bound 
to the performance of the iinplied cownants just as J. GL 
Moore was. He either took the assignment of J G. Moore's 
bid with notice of the cooenallts whatever they may be held 
to be, or else by bringing this action for the land denying 
the homestead, he has elected to take the benefit of the re- 
lease in the deed, and thereby assumed a liability to t h e  
COT-enants of J. G. Moore on the performance of which t h e  
release was conditioned. 

V. The defendant says he has paid the plaintiff part o f  
the sum which by said deed he was to pay before claiming 
his homestead, and is willing and ready to pay the residue. 
To ascertain how much he has paid i t  will be necessary to. 
take an account which can be done by a reference. 

The parties undertook to take this account before a jury 
upon the trial of other issues, and before the defendant's 
right to an account had beeu determined. This was Irema- 



tnre a i d  iinpri~cticable. i he t J~~ t lge  should have reserret1 
the taking of the account until after all the other issues be- 
tween the parties had been decided. I t  is iiot positively 
necessary therefore to consider the competency of the evi- 
tlc~lce offered touching the p tynen t  to the plaintifl iu a 
hone. The Judge exclut ld the evidence as not tencling to 
prove the fact alleged. As tlle same qnestion may ar;se 
II17011 a reference i t  may I x  w\.tll enough to say that wc think 
the eviilel~c*e o f h e d  was c o m ] ~ t e u t .  Of course we express 
no opinion on its weight. The cllief difficulty of this case 
does ilot arise fro111 any doul)ttil fitcts or uncertain law. b u t  
from the necesrji ty of extricating the nl:l erial facts and t h e  
claims of thc partieb from a co~~fusiorl protluced b j  a. disre- 
yard of the estal~licl~ed rules of pleatling on the part of both 
lmrties, and to a failure to preserve equitable rights and to 
determine the several issues in their due and logical se- 
cluencc. 

The judgnleut of the Court below so far as i t  adjudges t h e  
legal title to the l a d  to be in the plaintiff is affirmed. 
Execution will be restrained until the equitable defence of 
the defendant shall be determined, and until the order of 
the Judge of the Snperior Court. The l~laintifl' will recover 
costs in this Court. 

I'ER CURTAM. Judgment accordingly, 
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S. R. Al,: OP awl wife v. W. E. BOWERS, Adm'r (with will an- 
nexed) and others. 

Will -- Abatement 0," Legacies. 

W h e r e  a testator by will gave to certain persons pecuniary legacies out 
of an awertained fund, and gave the residue of the fund to another and 
it hecamc necessary to apply a portion of the fund to the paymcnt nf 
debts ; Held, that all the legacies should abate ratab1.y. 

SPECIAL PROCEEDIII'G commenced in  the Prohi~te Court of' 
HALIFAX County, and heard on appeal on the 18th day of 
November, 1876, a t  Chambers, before Wcitts, ,I 

The case involved the construction of that part of the will 
of Margaret A Dunn,  contained in the l s t ,  5th and 7th 
clauses thereof, which are as follows : 

1. "I give and bequeath my real and personal estate as 
follows ; of the bonds due (by sundry parties and the fuuds 
i n  the Savinga Bank a t  Warrenton, N. C., I give to my 
nephew's children. Mar-y Powell, $300, Wiley Powell, $300; 
t o  my niece's children, Eugene Allen, $200. Ivy  Allen. $200; 
and  the residue of said funds after psying above amounts. I 
give to my niece Martha Eurnett, (Martha Alsop, the feme 
plaintiff.) 

5 .  "I direct my executor to sell the cattle (&c., &c.,) and 
t h e  residue of rrly propert./ a t  Vine Hill in Nash County, 
a n d  to divide the proceeds of the sale among my step-chil- 
&en, W. 0. and Frank Dunn. 

7. "The above requests having been complied with, I give 
t o  my step-chilJren, William, Martha and Fr :~nk Dunn. any 
interest or property that I have o: r n  !,v ]lave i : ~  their fBtl~er, 
Benjamin Dunn's estate, after deJ~ :c  ti tig therefrom tu ld 1,ay- 
i n g  all debts ttnd money due b-v me." 
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The fund provided fdr in the 7th clause was insufficient 
to pay the debtq, there remainin? unpaid after its exhans- 
tion, almnt $300. The fund in the Saving? Bank amounted 
to about $2,100. 

The plaintiff's ilisijtcl that  the unpnid dehts sl~ould be 
discharged by a ratable contribution from all the legatees, 
and that  the legacies beqnwthed in the 1st and 5th clauses 

I shonld abate ratably 
The clefendants I'owcll an(l Allen insisted that  the lega- 

cies bequeathed to them in the 1st clause should be paid in 
I full notwithstanding the fact that the residue to plaintiff 

might be affectd by debts. 
His  Honor held, that  all the legacies iu the 1st and 5th 

I c lau~es  nf'satd will should abate ratably until a fund suffi- 
cient to pay the debts be raised and that  the defendants 
(legatees) divide ratably with the plaintiff Martha the fund 

I 
provided in the 1st clause, reduced by its proper assessment 
to pay debts, ill the sarna proportion ;is if there had been no 
abaterneu t. 

From this ,juJg-ment thc def'enclnnt~ appealed 

1 MI*. TYdtcr C%,trI;, for the plaintifY+. 
Mmsrs. Moore & Gntliag arid C A. Cook, for the d e f h  lants. 

PEARSON C. J. The general rule is, a residuary legacy is 
to be taken for the payment of debts in the first instance ; 
then generid or  pecuniary legacim; th n specific legacies. 
When there are several legilcies in the same class the abate- 
ment is 1 ro ro ta  

It was cotwetled on the argument that the legacy of Mar- 
tha Burnett is uot a "residuary legacyVin the sense in which 
these words are used by the books. Gut i t  was insisted that 
as  she took the residue of a fund after the payment of cer- 
tain amounts to Powell and others, the legacy bears a close 
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analogy to a reaicluary legacy and is to be taken for the pay- 
ment of debts in the first instance, and has no claim upon 
the pecnniary legacies for abatement pro rafn. 

W e  do not think the analogy applies. The reason for sub- 
jecting a residuary legacy to the payment of debts in the 
first instance, is, because in most a ills there is an express 
provision for the paynlent of debts untl until that is done, 
the eub,ject of the legacy is not ascertained. The words 
comnlonly used, are "after the payment of my debts awl 
the legacies hereby given I bequeath the residue of niy es- 
tate, &c " Where there isno express provision to that eEect, 
the Courts snlq)ly i t  by implication. A s  to the legacies set 
out in the will, the word "residue" (*overs them As to the 
paynlent of his de l~ t s  the reasoning is ; the testator knew 
that  his debts had to be itaid be.ore h s legacies, rrgo, sub- 
jecti~tg this legacy to the pajmeut of all other legacies. o f  
necessity ~ub~jecta i t  to  the payment of his clebts in the first 
instance. This reasoning does not apply to a specific legacy 
of an ascertained fund minus the payment out of i t  of' cer- 
tain sums to I J ~  p i t1  to her grand nephews and nieces, for 
there is nothing to ~ m p l y  that it was the in~ention to  add 
also ' minus the payment of my debt*" an mlexl~ected 
event. 

\I-e are satisfied that  i t  was the illtention of the testatrix 
to divide this fund betweell her l~iece and g,and nephews 
and nieces according to a ratio fixed in her mind, without 
reference to the payment of her debts And th~bre is noth- 
ing to sl1pl~Ort the infereuce that she intended to have this 
ratio of division altered by the contingency of debts. I t  fol- 
1on.s that there must be a ratable abatement of what she 
qives to her niece and wlmt she gives to her grand nepheo s. 
and nieces, upon the principle, "equality is equity." 

The counsel for the defendant, in our opinion, failed t o  
distinguish this case from Eceritt v. Lane, 2 Ire.-Eq. 548. 
There the testator gives a negro by name to A and a negro 
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by name to B, and directs these negros by name to be sold, 
and gives the 'Lbalance" of his negros to C: ; H~ld this is not 
a residuary legacy, but all are specific legacies and must 
abate ratably. 

In  our case, as the legacies to the defendants are pecuni- 
ary, according to the general rule, they would be liable t o  
debts in the first instance, but for the fact that thefie legacies 
are demonstrative, that  is to be paid out of a certain fund, 
which brings them up to the dignity of the specific legacy to. 
the plaintiff and thus calls for an abatementpro rutu. 

No error. 

PER CUI~IAM. Judgment aflirmecl. 

.4,\1OS WADE v. DAVID M. CARTER. 

I Evidence -- Explanation of paper writing. 

The rule that a written contract cannot be contradicted, added to or taken 
from by  parol evidence, does not apply to every writing; Therefore, 
when the defendant as attorney for the plaintiff had given A a written 
assignment of a judgment in favor of the plaintiff' for an  expressed con- 
sideration ; Held, That parol evidence was admissible to show the cir- 
cumstances under which the assignment was made and the actual con- 
sideration recaved by  the defendant. 

(Brown v. Broolcs, 7 Jones, 93 ; Wilson v. Uerr, 69 N. C. 137, and McCalr 
F. Gilltspie, 6 Jones, 533, cited and approved.) 

CIVIL ACTION, tried a t  Fall Term, 1876, of CRAVEN Supe- 
rior Court, before Seymour, J; 

The plaintiff' alleged that the defendant was indebted to. 
him in the sum of $298, aud to establish his claim, relied on. 
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a n  instrurna~t  of writing, of which the following is a copy : 
" For and in  consideration of the snm of $338 I hereby trans- 
fer and assign to N Eeckwith a certain judgmsut obtained 
by A. \Vade plaintiK axain3t B. A. Endey (and others) in 
the County Court of Craven a t  Mm-ch Term, 186 L ,  and au- 
thorize said Beckwith to settle with the trustees of B. A. 
Ensley therefor. The amount of said judgment a t  its date 
was $.3,136, of which $4,730 was principal money, the same 
being the am3unt of a debt specified in a certaili deed of 
trust from B. A. Eusley to E. I1 S~nderso:l and D. B. Gibbs, 
dated February 18, 1831, a m m g  the first-class of creditors." 
Signed A. Wade, by D ,\I. Carter, his attorney, and dated 
nlarch 8, 1573. 

There was evidence tcudiug to show that plaintiff had a suit 
against 11:s Ensley for a houae in the city of Newbern and 
aha h d d  a juJ41nent against her husband ; that plaintiff 
employed defendant to get a release from her of said house 
and authorize 1 him to release said judgment ; t h ~ ~ t  the money 
paid by B ckwith wa3 not in coxideration of the assign- 
ment, but was mmey arising from the trust fund and be- 
longed to all the creditors, the plaintiff being one of them ; 
that  u p m  the release of said judgrnxlt an 1 payment of the 
money by Bxkwi th ,  ha ( U x  :with i trdnaferrel to Mrs. 
Etisley, hi* interelit in the real e r t ~ t e  bouqht by him a t  a 
sale by her tr-13teas ; t h ~ t  sai l ju 1;rnxt wzs worthless ex- 
e2p t  ab )ut $30 its pro rata share in s:~id t ruj t  fun l. The 
Court charged t'3e jury, thnt if they believed from the evi- 
den22 th t t  the rn ):ljy m ~ 3  pzid to tl~f*i~J ~ n t  for the psrchase 
.of the judgment of Wade, the plaintiff ~ ~ o n l ?  be entitled to 
a, verdict. Th  ~t if Beckwith pnid to defendant the monev 
belonging to the trust fu.1 I, they sh,x~ld find for the defend- 
ant. That  in r n ~ k i n g  up their minds upon that  subject they 
would conqider the njsignrn2 kt, signed by defendant, but 
&hat  that  assignment was not conclu3ive. The plaintiff ex- 
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cepted. The jnrg rendered a verdict, for the defe:.ldant. 
Judgment. Appeal by plaintiff. 

Messrs. Green & Stevenson, f'or the plaiiitiE. 
Mr. A. G. Hubbard, for tlie defendant. 

READE, J. It is settled, that  a written contract cau!mt be 
contradicted, added to, or taken from, by p r o 1  evidence, of- 
fered by either of the parties thereto. Bu t  observe, that  
this doctrine app l i e~  to written contracts and not to e l i ~ ~ y  
writing. A s  for instance, a receipt for money, which con- 
tains no evidence of a contract between the parties, is liable 
to be explained or altered by parol evidence ; but i t  is other- 
wise where i t  is lelied on as evidence of a contract. Bt+ou,x v. 

Brooks, 7 Jones, 93. Wilson v. Dm-, 69 X. i'. 137. And 
other exceptions are numerous. As  where there is a latent 
ambiguity in a written contract even, i t  may be explained 
by parol. McCall v. Gillispie, G Jones, 533. 

I n  the case before us the plaintiff relies upon a writing 
which the defendant executed, not to him, but in his name, 
to one Beckwith, as follows : "For and in consideration of 
two hundred and ninety-eight dollars, I hereby trmsfcr and 
assign to N. Beckwith, a certain judgment obtained by "A. 
\\lade the plaintiff against" &c. (describiug the judgnlcnt,) 
signed, A. Wade, by 11. 31. Carter, his Attorney." Alid the 
plaintifl'irisists, that that  is a written contract between the 
defendant Carter and himself, that Carter had received from 
Beckwith $298 for him, and promised to pay the same t o  
him. 

Now, is that  so ? It says not a word about Carter's re- 
ceiving any money. I t  says : "For and in consideration of 
$298, I transfer" &c. But  whether the consideration had 
been paid theretofore, or was paid then, or was to be paid 
thereafter, is not btated. And f ~ ~ r t h e r ,  no matter when or  
how it had been or was to be paid, i t  is not stated tha t  i t  
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had been or was to be paid to  the defendant Carter; and it 
may just as well be inferred that  it was paid to the plaintiff 
a s  t o  the defendant. I t  purports to speak the language of 
the plaintiff; "A Wade, by D. M. Carter, Attorney." 
-4ud so much was the plaintiff oppressed by the insufficiency 
of the writing, that  he did not rely on i t  to  prove that  the 
defendant received the money; but he introduced Beckwith 
as a witness, to prove that the defendant received the money. 
Now, why did he do that,  if the writing itself showed it ? 
W h x  did he introduce par01 evidence to explain or add t o  
the writing? 

But the defendant, in order to make his dcfenx full and 
clear, proposed to show that  Ile never receireJ &lty money 
fbr the plaintiff for the assignment of said judgment. B u t  
that the plaiiitiff had a snit against one Mrs. Ellsly for a lot 
of land and that the plaintiff authorized him, the defendant, 
t o  transfer the judgment to Mrs. Ensly if she would give up  
the lot of land to the plaintiff, which she did. And tha t  
the defendant, instead of transferriug the judgment to Mrs. 
Ensly, transferred i t  to  said Beckwith, under some arrange- 
ment as we suppose from what is obscurzly stnteci betweeti 
Mrs. Ensly a ~ t d  Beckwith. And that  the $238 wlii(~:l Beck- 
with paid to him a t  that time, was not for the transfer of 
the judgment nor was i t  for the plaintiff; but i t  was money 
which Beckwith owed certain trustees for property which 
he  bought a t  the trust sale, in which the plaintiff and others 
were interested. That  the plaint ips share of that  money 
was about $30, which sum he would owe the plaintiff but  
for the fact that the plaintiff owed him as much as that  for 
professional services. That is what the defendant offered to  
show by par01 evidence. His Honor allowed the evidence, 
and  the jury found for the defendant. 

There is no error. 

PER CURIAM. Judgment aflirmed. 
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F. T WARLICK v. PETER WHlTE and wife, a s d  othcrs. 

Evidence -- Character -- Legitimacy. 

I. The mother of a child, her husband the allege,l father being dead, is a 
competent witness upon the question of legitimacy. 

2. When the point 111 issue is the legitilnvcy of a child, evideilce offered 
to  prove the  bad c1iar:~cter of the mother for chastity during the life 
time of the husband and before the birth of the c!~:ld, is incompetent. 
Rut evidence offered t o  show her bad character fnr truth is competent. 

3. In  the trial of an aotion involving the 12;itim~cy of a child, who is al- 
leged to be of m i x d  blooil, it is not i lnpropx to exhibit such child to 
the  jury. 

(Stnte v. W o o t l r t ~ f ,  67 S. C. 89, cited and approved.) 

CITIL ACTION, tried a t  Fall Term, 1876, of CATAWBA Supe- 
rior Court, before Buxton, ,I 

The case substantially states the following : F. T. Warlick 
the beneficial plaintiff claimed title to an undivided half of 
a tract of land which formerly belonged to Joseph Carpen- 
ter,  cleccased. P1:tintifY claimed as assignee of Mrs. Catharine 
Eaton, the sister and only heir-at-law of said C~rpenter .  
The defendant's wife, Naomi \Yhite, before her marriage to 
said White, was the widow of said Carl7enter and claimed 
title to an ~mdivided half of said land under the mill of her 
former husband. Thc defendant and his wife mere in pos- 
session of the whole tract, Kaomi claiming one-half in her 
own right and the other in right of her daughter Sarah J. 
Carpenter, who i t  was alleged was the sole heir of said 
Joseph Carpenter. Sarah mas born shortly after the death 
of said Joseph, her father, and is a mihor and one of the de- 
fendants in this action. Her legitimacy was a matter of 
controversy between the parties. Upon this point the deci- 
sion of this Court is based, and the opinion delivered by Mr. 
Justice Rodnlan contains a sufficient statement of t h e  facts. 
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Under the instruct~ons of IIia Honor in the Court below 
the jury found the said Sara11 was the child of Joseph Car- 
penter. Verdict for defendants ant1 judgment in accordatice 
therewith. Appeal by l)laintiK 

RODMAX, J .  1. The plaintiff having introduced evidence 
tending to 1)rore that Sarah, one of the defendants was ille- 
qitimate a t d  11ot the heir of Josc1)h ( al-pentcr, the defend- 
ant, Naomi, the mother of Sarah, was allo~vecl to testify that 
&e had been faithful to the faid J o ~ c y h  during his life and 
that  no pe rm)  but llinl could hare been the fdther of the  
child. To this evidence tlie plaintiff exce1,tetl. As  the dis- 
qualification of interest does not now exist, we see no ground 
ibr the exception. I t  would be bard upon the defendaut 
Kaomi, if her evidence could not be lieard on such a point. 

2. By way of iiqleaching the evideuce of tlie defendant 
Naomi, the lh i i l t  iff' ogered a witness to ltrore her gellerar 
character. Tlle defendant objected to the nitnchh 1,eing 

to speak of ally rel)orts growing out of'the n ~ a t t e r  
in controversy. The plaintiff the11 proposed to it& the nit-  
nefis uwliat was the ge~teral character of Xaomi MTllite in 
1864 and 1865," (July, 18(35, mas the date of the birth 

the child Sarah, whose lcgitirnaey was in dispute.) The  
J lldge cscludecl tlie question in the form proposed, but al- 
lowed tlie plaintiff to inquire into the general character of' 
xac,nli 1)revious to the birth of the child and as t o  her char- 
acter sii~cc that time, except as i t  might be afl'ected by that 
evellt. 'rhe plaintiff excepted. 

It does not appear from the questiou, whether i t  was in- 
tencIed to apply to her character for truth or for chastity. I n  
its forin i t  covers both. A s  Naomi was a witness, we think 
her geueral character for t ruth might be inquired into, as of 
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the time when she testified. I f  the witness should say that  
her reputation was bad in that  respect a t  the time of her 
testifying, it would be open to the defendants to prore by 
cross-examination or otherwise that  her reputation had been 
made bad by reason of the charges made by the plaintifT, or 

Lawson Carpenter or others, respecting the legitimacy 
of the child and that  it mas good before. I f  that  appeared, 
i t  is reasonable to suppose that the evidenca would have no 
weight with the jury because i t  ~vould tend to establish the  
fact in controversy (the illegitinncy of the child) by a rep- 
utation based on thepresamption of such illegitimacy. \Ve 
cannot say however that  the general repatatiou of the wit 
ness for trlxth c t  the time of her te;tifyins could be excluded. 
I t  would be for the jury to say what weight i t  sho:dcl have 
under all the circumstances. A difTerent rule would apply 
as to the repntation of the defendant Naonii for chastity. 
I t  is clear that a reputation for want of chastity, acquired 
(if such waa acluired a t  all) after the death of Josel~h Car- 
lxnter,  wonlcl not be cdmpetent ~113~1 the queatiou of tlie le- 
gitimacy of her child begotten duriug his life time. Alid 
although i t  is not so clear me think that  such a reputation 
existing durins his life time, would not be competent for 
the purpose of disproving legitin~dcy. 

When the husband had acce;a, the prewmption of pater- 
nity is very strong, though not al)2~lutely concluuive. I t  
can only be met by proof that  i t  wa3 imposible that  l e  
could have been the father of the child, as in this case i t  is 
attempted to be, by proof of the color of the child. A s  the 
qnestion covered the whole general character, or m o x  prop- 

. erly general reputation of the rvitueaa, me tliiuk i t  wits 
properly refwed. The character of Naomi was in issue only 
by rea3on of her being a witne3s. There was nothing in the  
nature of the action to put her char&er in issue otherwise. 

3. Joseph carpent& and his wife, the defendant: Naorni 
were whites. 

12 
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The plaintiff alleged and gave evidence tending to prove 
that  the defendant Sarah was of mixed blood and therefore 
could not be the child of said Joseph. She was examined 
by experts who testified on the trial and differed in their 
opinions. The plaintiff then proposed to exhibit the said 
Sarah to the jury, for the purpose ofaiding then1 by her ap- 
pearance. in deciding whether she was of mixed blood or. 
not. The plaintiff did not propose otherwise to examine h e r  
as a witne~s.  The defendants oljjected and the Judge sus- 
tained the ol2jection and refnsed to order the said Sarah t c ~  
be l~lacccl on the stand, f i r  the purpose propose8 
The plaintiff excepted. 

\TTe think that  the plaintiff' was entitled to exhibit Sarah 
to the jury in the manner yroposed. I t  is said that  such am 
exhibition to hc useful, must be such as would be indelicate. 
and even indecent. Mr. Folk produced from Coke an  in- 
stance where a woman, hose then pregnancy was in issue, 
was permitted by an  inferior Court to expose herself t o  t h e  
jury and the Superior Court justly condemned i t  as inde- 
cent. W e  need not fear that  any indecent or indelicate ex- 
amination would be permitted by the Superior Courts of' 
this State. No such thing was proposed, and we confine our- 
selves to holding, that  what was proposed should have been 
;Lllo.lr-etl. KO quebtion aribes as to the manner in which t h e  
attendance of the de fe~~dan t  for the purpose proposed might 
be e~~forcecl. I t  appears that  she was present in Court under- 
a sublmna. I f  however an infant who was a proper witness: 
should neglect to obey a sublmna, a Court would have no> 
difficulty in enforcing her attendance by a writ of habeas: 
corpzis ad testilfcnnd~im, directed to  the mother or other per-. 
son having control of her ljerson. 

W e  proceed to consider the question as to whether t h e  
Court should hare required the defendant Sarah to appear 
on the witness stand for the purpose proposed. In its exact, 
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shape the question is a novel one and we know of no case 
like it. 

On general principles i t  would seem $hat when the ques- 
tion is whether a certain object is black or white, the best 
evidence of the color would be the exhibition of the object 
to the j~wy. The eyes of the members of the jury must be 
presumed to be as good as those of medical men. Why 
should a jury be confined to hearing what other men think 
they have seen and not be allowed to see for themselves. 

"Aut agitur resin scenis, aut acta refertur. 
Segnius irritant animos dernis~a per aurem, 
Quam q u ~  sunt oculis subjecta tidelibus, et q u ~  
Ipse sibi tradit spectator." Hor. ad Piso~zes. 

Juries of view in proper cases are familiar. Maps and 
plans are exhibited to the jury when the land is not acces- 
sible, so are models of machines in patent caws, kc. Nor 
are direct authorities wanting. In  State T'. T4'0oclrufi 67 N. 
C.  89, the question in the Court below being on the paternity 
of a child, the mother was examined as a witness and dur- 
ing her examination held the child in hcr arms iu view of 
the jury and the Solicitor called the attention of the jury t o  
its features, and in his address commented on the child's re- 
semblance to the putative father. The Judge told the jury 
that  they might take into consideration the appearance of 
the child and give i t  such weight, &c. The opinion of this 
Court was delivered by Boyden, J. whose experience as a 
member of the bar was probably greater than that of any 
other man in the State. After distinguishing the question 
from one as to the genuineness of hand-writing, he says: 
"But when the question is as to the identity of a party or 
his resemblance to other persons, the law has very properly 
adopted a digerent rule of common sense and common ob- 
servation, and i t  allows all persons to testify to such identity 
or to such resemblance, who have had an opportunity of 
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seeing tEe persons if  but for a11 instant." ++ +: * c b  Then 
w11~- should not the j n r j  be rermittecl (when they h ive  the 
o l ) lo r tun i t j )  to  see for tllemselres and draw their own con- 
c 'usioi~s from their obacrration, as well as to  hear witnesseq 
if el)^^ as to their obserraticn made in the same way ? It 
certainly ha5 been the l~raetice to admit  such evidence on 
t he  trial of such cizqes * ++ '+ for more than forty year< 
without  ~b~jection." 

In  the I'cople r. Gawliner, in  the  Supreme Court of S. Y. 
nt General Terni. 6 1':irlier'a Crinl Cases, 1G3, i t  wns held 
t ha t  the Conrt lxlow did uot err in pc~~mi t t ing  tlle District 
Attorney to al?ow to witnessej in tLe l~i-ebeuce of the j u y ,  
clotlles fon~lc! on the dead body of Mulock, whom i t  was 
tdleged tile jrr;o~ner murdered, and a h  a hat aud gun found 
near the  clentl l ~ody ,  a i d  a \vi~tclr which Mulock had on liib 
p)erson n.h:rl h? tlisalymrcd and \vllicall \ \as  hulaeq~letitly 
traced to the possession of the prisolier. On that  trial the 
District Attorney n a s  allowed also to  show to the jury tl,e 
skull  of Mulock nn(l to compare the fractures 03 i t  with the 
broken gn:? fou11~1 beside his boclg in order to  show hon- 
nicely parts of the gun-lock and sight on the  gun fitted the 
indentations or fracture; in the skull. The f'ollowinp au- 
thorities are cited in tha t  case : People v. Lamed, 3 Selden, 
43-45 ; ,7fLZhrdo r. Bmddyz Cify R. R. Co , 30 X. T. 370 ; Yeo- 
plr 77. Ketznedy, :;2 S. Y. 141, 3 Cuah. 2:&; Burrill on Circuni- 
qtantial Evi4eucc, 2 Ed. 5 13J, 137, 239, 2ti4, and Starkie 
on Ev. § $ 90, 81. 

I11 the famou.3 Tichborrie caw, rny 1ino~le: lge of wllich is 
confined t o  what  is to  be found in 8 American Law Review, 
381 (April 1574,) a person claiming to be Sir Roger Tich- 
borne brought suit to  recover certain lands which n ere the 
a c k n o t ~ l e l  propertjr of the  said Sir Roger if he n-as liv- 
%r-n. L On the  trial  lw swore to  his identity wit11 Sir Rogel' 
Tichborne, and he was afterwards indicted for 1~erjul-y in so 
~mear ing .  On the trial of the indictment, the only question 



was as to the ideuti t j  of the defendant with s i r  Roger Tich- 
bor~le Evidence was given of certain marks on the person 
of the true Sir Roger, and as to their being found or not on  
the person of the defendant, who during the trial was a t  t he  
bar of the Court and visible to the jury. One Brown, a, 

witness for the defendant, stattd that  Sir Roger had a pecu- 
liar malforrnatio~~ of the thumb on the right hand. He w a s  
aiked to look a t  thc defendant's thumb. The defendant ex- 
tellden his Z~ft lland and the witness professed to recognize 
on i t  the peculiar malformation he had spoken of as be i i~g  
~ I I  the right hand of Sir Roger It docs not alqxar but  t ha t  
the defendant rolulltarily exhibited ]!is hantl, but i t  (:an 
scarcely be do~tbted that if he had reftlsed, he tvoultl either 
h a w  been conlpellcd to do so or the jury would have been 
instructed that  they might draw conclusions unfavorable t o  
him from his suyqression of the evidence I f  a person in- 
dicted for a crime should persist in wearing a mask, i t  can 
scarcely be doubted that a Court would order the mask to 
be removed so that  a witness of the crime might be able t e  
identify him with the c r imi~~a l .  I n  the same caze i t  seems 
to have been conceded that  either party might have called 
as witnesses the sisters of Arthur Ortoii (whom the prosecu- 
tion alleged the defendant to be) merely for the purpose of 
permitting the jury to see whether they resembled the defend- 
ant or not The counsel for the defendant constantly called 
the attention of the jury to the color of his hair, &c., and 
two locks of hair were exhibited to the jury for their ex- 
amination and comparison, one of which had been taken 
from the head of Sir Roger ant1 the other from the head of 
the defendant. 

We think i t  unnecesdal-y to purdue the discussion anj- 
further. 

Error. The plaintiff is entitled to a new trial. 
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JAMES I.  MOOBE and others V. KICHBRD D. JONES and others. 

Handamz~s -- County Commissioners -- Canvass of Votes. 

A Board of Co~ in ty  Cornmis.;ioner.; in canvassing the votes caqt in an 
election, have no right to go behind the returns sent up hy the Judges 
of Eliictti~in fronl the respective 'Cownsllips of the County. 

(READI~,  J.  / / issent ir~g.)  

PETITION for a writ of M;nndwt~xs against the Cornrnis- 
sioners of GRANVILLE County, heard a t  Chamber* in Frank- 
linton on the 29th day of Xovember, 1876, before Eiztts, J. 

The summons was issued on the 27th clay of November, 
1876, against Richard D. Jones, Charles B. Cole Andrew 
Williams, Albert Wyche and Braxtorl IIunt,  Commissioners, 
and  James B Crews, ,John Morgan, James B. Hobgood a i d  
Elijah C. Montague. 

I n  the complaint the plaintiffs alleged : 
1. That an election was held on the 7th day of November, 

1876, for the purpose of electing members of the General 
Assembly. County officers, &c. &c. and that  the returns of 
t h e  votes cast a t  the several precincts in said Couaty were 
made out by the Judges of Election and forwarded to the 
County Commissioners. 

2. That defendants (Commissioners) refused to count the 
votes returned by the Judges of Election of Henderson Town- 
ship, on account of certain alleged irregularities in the  reg- 
istration of voters in said Township, a i d  certified to the 
Sheriff the number of votes returned from the other Town- 
ships " as being the true count of the votes received by each 
calldidate voted for a t  said election, a t  all the polling places 
in s a ~ d  County." 

3. That a t  said election, the plaiiltiff James I. Moore and 
%he defendant James B. Crews were candidates for the offic 
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of Sheriff and voted for by the people. And the plaintiEs 
Washington Bridgers, David Spencer and William K. Jel:k- 
ins and the defendants James B. Hobgood, John C. Morgan 
and Elijah C. Montague were each candidates for the office 
of County Commissioner and voted for by the people. 

4. That the vote of Henderson Township mas thrown out 
fer the purpose of defeating the plaintiffk 

5. That a proper addition and count of the votes of all the 
precincts would result in the election of the plaintiffs to said 
offices, and that they are elltitled to qualify and hold the 
same. 

The other allegations were to the effect that the parties 
claiming said offices had declared their intention to qudify, 
&c. And the plaintiffs insistad that the legal duty of' de- 
fendants was not completed; that their duties were only 
ministerial ; that they had 110 power to throw out and refuse 
to couilt the whole returns of the County or any part 
thereof; and that their action in the premises was illegal 
and void. 

The plaintifXs therefore demanded judgment that the de- 
fendants be commanded to assemble and compare the polls 
from the various precincts in said County, including Hen- 
derson Township, and certify and proclaim the result, &c. 

The defendants admitted that the vote of said Township 
was not counted and insisted that the election there held 
was illegal and that the returns were not properly made and 
certified to according to law. 

They denied that the said votes were thrown out to defeat 
the election of plaintiffs ; and alleged that a proper count of 
t h e  votes of said County would not be favorable to the plain- 
tiffs. And thereupon the defendants moved for an order to 
transfer the case to the Superior Court of said County, to 
the end that the issues of fact raised by the pleadings might 
;be tried by a jury, which motion His Honor refused. 
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The plaintiff's, then moved for a peremptory ~ v r i t  of man- 
dunus to be directed to clefendants, mhicll uiotiou was 
granted and the said writ was issued, " commanding them 
to as~errible and meet tosether as the Board of Commis- 
sioners of the County of Granville aforesaid, a t  the Court- 
house in Oxford ill said County, and proceed to add the 
nuinher of votes returned from the Township of Ilenderson 
in said County as rttuined to j o a  by the Jutlges of Election 
of $aid Tomwsliip for the difTerent persons voted for to the 
count of votes as made to and proclainietl by you oil thc 
14th clay of November, 1 8 i 6 ,  from all the other Townships 
of &aid County except, the Towuship of Renderson aforesaid. 
And !he votes so counted and added with the votes returned 
from Henderson Tommhip jou will certify and have before 
me." 

'Lipon retcrn of the writ before His Honor a t  Oxford on 
the 28th day of December, 1876, i t  appearing that  the same 
had not been obejed, an order was issued against the cle- 
feridants (except Braxton Hunt, who had been excused on 
account of illness) to show cause why they should not he 
attached for contempt, and thcreupon the defenclalits ap- 
peared autl filed answers, and upon colisitlering the same the 
Court adjudged that  Albert Wyche had purged hiniself of 
the conten~pt and as to him the rule was discharged, and 
defendants Jones, Cole and Williams were adjudged gnilty 
of contempt, fined $250 each and sentenced to thirty days' 
imprisonment in the County jail. 

While in the custody of the Sheriff the defendants filed a 
petition before Hon. E. G. Reade, one of the Justices of this 
Court, for a writ of habeas corpus, which was subsequently 
treated as a petitioq for a certiorari in the nature of an 
appeal by the defendants from the ruling of His Honor in 
the ('ourt below. 

i'Messrs. Merrimon, Fuller & Ashe and T. B. Venuble, for 
plaintiffs. 
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Messrs. L. C. Edzouds, J .  B. Ba,tchelor and A. W. Towgee, 
for defendants. 

PEARSON, C. J .  This proceeding m7as commencetl by a 
petition to His IIonor, Justice Reacle, for the writ of habeas 
eorpus. After the matter was opened beforc him i t  was 
agreed on both sides to treat the petition as one for a writ 
of certiorari in the nature of an appeal. The c~1tiorari was 
granted and thus the case is in this Court as u l ~ n  appeal 
from the ruling of His IIonor Judge Watts. 

Judge Wat ts  issucd an alternative mandamus requiring 
the defendants the Comnlissioners of the Connty of Gran- 
ville, t o  count the vote of the Township of IIenderson in 
making ou t  the vote for County officers, or show cause, &c. 
The Cornn~issioi~ers made return to His IIonor that they had 
not counted the vote of ITendcrson Township for the reason 
that admit t i r~g the retnrn of the Judges of Election for said 
Township was in due form, still thc Commissioners were 
satisfied that  r,o election had been held in paid Township 
according to the requirements of the law and set out many 
irregularities and violations of law in respect thereto. His 
IIonor held the return insufficient and issued a peremptory 
mandamus a t  Oxford, in the County of Grtmville. From 
this ruling the case now constituteci before us is an appeal. 

The question is, was i t  the duty of the County Cornmis- 
sioners merely to  count the vote of the several T o ~ n s h i p s  
according to the retul-ns made by the Judges of Election, or 
did the County Commissioners have power to go bchind the 
returns and judge of the validity of the election as held in  
the respective Townshil~s ? 

The statute provides, "Returns shall be made by the 
Judges of Election from all of the precincts to the County 
Commissioners, who shall proceed to add the number of votes 
returned, and the person having the greatest number of votes. 
shall be cleen~cd duly elected. Bat Rev. ch. 52 § 21. 
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"To add the number of votes returned," is a nlinisterial 
act. This statute is so plain, that  "he w21o runs may read." 

How the Comn~issioners derived power to act judicially 
and go behind the return of the Judges of Election, we are 
a t  a loss to conceive. 

I n  regard to members of the General Assembly, i t  is pro- 
vided, "each H o u ~ e  sh~11 be the judge of the qnalification and 
election of its members." But the person ~ ~ h o  presents the 
certificate of his election takes the seat subject to the future 
action of the body of which he  is prim% facie ,z member. 

I11 regard to County Officers, i t  is proviclecl, (C. C P. ch. 
17. § 356,) "an action may be brought by the Attorney 
General in the name of the people of the State, &c., when 
any person shall umrp or irltrude into or unlawfully hold 
any public oifice." 

I t  is clear that  the Commissioners have nothing more to 
do  than to add up the returns made by the Judges of Elec- 
tion in the several Tow~iships ; and tlm-eupon the law de- 
clares the person having the greatest number of votes, "shall 
be deemed duly elected," subject to an investigation to be 
made by the Courts, in an action in the name of the Attor- 
ney General, &c. as to the validity of the election, &c. 

I t  is said this action may be protracted until the term of 
oftice expires and the remedy will amount to nothing. That  
is so, but i t  is no ground to support the ps i t i on  t11:~t such is 
not the law or to authorize tl12 Court to depart from it,  
whatever force i t  may be entitled to as a reason for chang- 
ing the law, provided a better plan can be devised. 

I n  direct analogy: a setlt in a Cmveution, or in either 
House of the General Assembly, is coutestecl, the person 
having the certificate of elcction is p r i m  facie entitled and 
takes the seat; but i t  sometimes happens, owing to the com- 
plicity of the case or some other cause, that  a conclusion is 
not arrived a t  before an adjournment sine die. Here there is 
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a wrong for which no adequate remedy is provided. I t  is 
"ours " to  declare the law, not to make it. 

It is apparent that the defendants in assumirlg a right t o  
go behind the return of the Judges of Election appointed for 
Henderson Township and to decide upon the validity of the 
election in that Township, acted without authority and 
agaimt the law. 

There is no error in the ruling of IIis IIonor, and i t  is 
now here ordered by this Court, that the defeldants Jones, 
Cole, Williams, Hunt  and VCTyche, the Board of Cornmis- 
sioners for the County of Grauville, forthwith add the return 
made by the Judges of Election for the Township of Hen- 
cleraon, to the vote for the officers of the County and certify 
the electim accordingly ; and upon failure to do so immedi- 
ately on the service of a copy of this jutlgment, each of them 
so refuaing will be attached C)r contenlpt and held in close 
o i?toJy, t h  i t  i j  in jail, nntil this ord-r b t  obeyeJ and a 
return of perfect obedience be made to the Judge of the 
District. 

The Clerk will issue a copy of this judgment together 
with an order of arrest and close imprisonnlent of the mem- 
bers of the Board who refuse obedience. 

The irregularity of IIis Honor's having required the Com- 
missioners of Granville County to appear before him at 
Franklinton, was not urged by the deferldauts as a ground 
of demurrer and was waived, or was cured by the fact that  
His  I h u o r  went to the town of Oxford to receive the return. 
This is adverted to, lest i t  might grow into precedent, that  
a Judge  may isLne a writ of mandamus in any County with- 
in his District and require County oficers to answer to the 
wri t  wheresoever he may choose to consider "his chambers" 
to be within the counties comprised in his District. 

PER CURIAM. Judgment accordingly. 
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JAMES I ;\ZOORE and others V. i:IC'HdI?l~ 1). Jr lKKS and others. 

Mandnnzus -- Canvass of Votes -- Restraining Order. 

When a m a r ~ d a n ~ u s  is grantcd to compel a re-canvass ofelection returns 
by a Roard of County Commissioners, Held. not to be emor to grant at 
the same time Rn order rcstraining the 1)cr.sons declared elected upon 
the first canvass from exercising the duties of tlleir oRces. 

APPFAL from a Restraining Order made a t  Cl~amLers in 
Franklinton on the 14th day ofDecember, 187A, by Watts, J 

The deferldant Commi~sioners tleclaretl the defctudant 
Janies 13. Crews elected Sheriff' of Granville ( ounty a t  an 
election held on the 7th dn). of Kovenlber, 1576, and the de- 
fendants James I3 Hobgood, John Morgan and Elijah C. 
Montague, each elected to the ofice of ( ounty ( 'on~mission- 
er a t  said election. 

Upon application of the plaintiffs an order was issued re- 
straining and elicjoini~lg said defendants declared elected as 
aforesaid, from qnal i f~ ing  or in any way attempting to hold 
said oflices, or to perform any of the duties incident there- 
to. 

The facts stated in the preceding case are applicable to 
this. Defendants appealed. 

Jfessrs. Merrimon, Fuller 8 Ashe and T B. Venabl~. for 
plaintiffs. 

Messrs. L. C. Edz~arcls and J; B Bnfchelor for defenciants. 

PEARSON, C. J .  The decision in respect to the ',Board of 
Coniniissioners," leaves but little that ueed be said in respect 
to these defenclants. 

The Coard of Commissioners certified that these persons 
were elected. This certificate was superseded by the writ 
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of mandamus, per se ," from the nature of tlie thing, the 
orle being a mere sequence of the other ; that is, the certifi- 
cate owed its vitality to tlie action of the Coard, which the 
nlandamus vacated, and of' course was vacated with it. 

I t  follows, that  if these parties had presunied to exercise 
the duties of their oftice+ after notice of tlie writ of man- 
damus, they would have been in coiiternyt for a defiance of 
what has been termed .' the grand prerog~tive wri t"  of 
rnnntiamus. 

This being so, the fdct that they are iticlucletl in the sum- 
morls and that the complaint ask.; for a restraining order 
and injunction, a~l t l  tiie fact that  such orders were made, 
were mere matters of supererogation ant1 COUIJ (10 no 
harm. 

TYo are of opinion that there is 110 error in the ruling of 
Ilia IIonor, of which tile clefendnuta have a right to corn- 
plain. 

PER CURTAM. Judgment affirmed. 

JAMES I JIOORE atid others v. RICHARD D. JOXES and others. 

Restraining order -- Bond. 

Upon tiie grantixg of an order restraining certain persons from exercising 
the duties of certain county office3 to which they had been declared 
elected by the Board of Connky Commissioners; Held, not to be error 
to require from tho plaintlffd a bond for costs, damages, $c. 

APPEAL from an Order made a t  Chariiber~ in Franklinton 
on the 14th day of December, 1876, by Watts, J. 

Upon granting the restraining order as stated in the pre- 
ceding case IIis Honor also required tlle plaintiffs to execute 
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a bond for costs, damages, &c. to the defeildants, from which 
the plaintiffs appealed. 

Jfissrs. X e r r i ~ o n ,  Fuller & Ashe and I"i B. Vemdde, for 
plaintiff's. 

Messrs. L. C. Edzmrtls and J: B. Batchelor, for defendants. 

YEARFON, C. J. Inasmuch as t he  plaintiEs were advised 
to include Crews and the other persons, who held the certi- 
ficate of election made by the "Board of Commissioners" in 
the summons, and to ask for a restraining order and injunc- 
tion, they have no ground to con~plain of the order requiring 
them to give bond, which His Honor, after he found that 
the  proceeding would be protracted for some time, thought 
it to be his duty to make. 

KO error. 

PER CURIARI. Judgment affirmed. 

J. T4'. REPTINSTALL V. E. B. PERRYzand others. 

Homestead -- Assessment. 

Cndcr  Bat. Rev. ch. 5.5, 5 20, the application for a re-assessment of a 
honlestencl by the Township Board of Trustees must be made before 
the ?ale of the excess by the Sherift: 

CIVIL ACTION tried a t  Fall Term, 1875, of HALIFAX 811- 
perior Court, before Watts, J. 

The  lai in tiff recovered a judgment against the defend- 
a n t ~ ,  execution issued thereon and the homestead of the 
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judgment debtor was laid off. About six months after the  
sale of the excess by the Sheriff; the plaintiff becoming dis- 
satisfied requested a re-appraisement and re-allotment of 
said homestead, and to that end al~plied for a peremptory 
mandnn~us to be directed to the Township B a r d  of Trustees, 
the other clefendants, which I h  Honor refilwd and the  
plaintiff' appealed. 

n f k s r ~ .  ,Moore 8 Gatling and E. Coniglm~d, for the jdaintiff. 
No  counsel for the defendants. 

READE, J. The statute is so plain as to leave no room for 
construction. 

The application for re-assessment and allotment of home- 
steacl must be before the sale of the excess by the Sheriff: 
Bat.  Rev. ch. 55, 20. 

No error. 

PER CURIAM. Judgment affirmed. 

L. T. PARKS v. 0. C. SILER and others. 

Partition -- Tenant by the eurtesy. 

The Courts have no power to order a sale of land for partition, when one 
of the defendants interested therein is tenant by the curtesy and objects 
to the salc. 

SPECIAL PROCEEDING commenced before the Clerk of the  
Superior Court of RANDOLPH County, and heard a t  Fal l  Term, 
1876, of said Court, before Kcrr, J. 
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PAIZKS v. SILER. 
-- 

William Rains died in Randoll)h County in 1864. He 
devisecl his ]antis by mill to his wife ?dilly for life, re- 
maiiicler to America and Caroline, his daughters. 

America married the defendant, 0 .  C. Siler. The children 
by this marriage were the other clefmdants, N. J. Siler, 
W. Siler, Martha Siler (now Brooks) and Mnry Siler, a minor. 
America (Mrs. Siler) died in 1867. 0no half of the lands 
clescended to her children, subject to the life estate of 0 .  C. 
fjiler. Caroline married 11. B. Allell and died ill 1874 with- 
out chilclren, arid thereupon the other half of the lands de- 
scelided to the said children of Anierica Siler, who were the 
nieces a i d  nephews of said Ctlroline. l l i l ly  Rains, the wife 
.of the devisor, died in 1871;. 

Tlle plai~itiff i~lsisted that  each of the said children was 
cutitled to one fourth of the whole tract of lsiid, as ten- 
ants in colnnloil (sabjccl to the life estate of defe~idant, 
0. C. Siler, in one-half thereof). N. J. Siler ant1 W. Siler sold 
their interest in said lands to tlic plaintifl', who then claimecl 
to be the owner of one-half of the land am1 filed a pctition 
praying that the land be sold and the proceeds divided 
among the parties entitled. 

The tlefen~lants in tlieir answer deny the necessity of a 
sale for partition and allege that actual partition can he 
had without serious injury to the partics i~iterestcd and 
pray the Court for an order for partition by metes aud 
bouncls. 

011 motion of the clefendants, IIis IIonor disniissed the pro- 
ceeding, on tlic ground that 0. C. Siler was eiltitlcd to a, life 
"estate as tenant by the curtejy in an undividcd half of said 
lands. 

Jfi. J, A. Gilinei-, for the plaintiff; citcd Ledbettor v. Gash, 
8 Ire. 462 ; Ifimell T. Mircll, 6 Ire. Fcy. 392 ; Gash v. Led- 
brttw, 6 Ire. Ery. 183 ; Wol,ne.s v. H ~ l m e s ,  2 Jones Eq. 844, and 
McEachern v. Gilchrist, 75 N. C. 186. 

No counsel for the defendants. 
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PEARSON, C. J. The petition was for tlle sale of land for 
%he purpose of partition. The defendants object to a sale 
for  partition, on the gronnd that the defendant Siler is tenant 
by the  curtesy in one undivided moiety of the land ; but do 
not object to an actual partition so that  each moicty may be 
&eld in severalty. 

His  Honor was of opinion that  the plaintiff had no right 
t o  a11 order of sale and dismissed the proceeding. W e  con- 
cu r  in  this opinion. A t  the common law " coparceeers" 
migh t  compel partition by original writ, when the pmceners 
were seized of the land and the one was a good "tenant to 
%he pr~eipe"; but if a freehold estate intervened as an estate 
b y  curtesy or other life estate, the writ did not lie because 
there could be no tenant of the prcecipe I n  the case of 
sdowei~ a partition could be made subject to the widow's 
sight, her dower being first assigned by metcs and bounds 
a n d  thc l~artition had with respect thereto. 

Joint tenants and t e ~ ~ a u t s  in common could not compel 
partition exccpt by statute which authorizes the Court t o  
compel partition in like manner as betweet1 coparceners. 

I t  mas afterwards provided by statute that  the Court 
might  order a sub for the purpose of partition, instead of an 
actual partitioil, when the interest of the parties would be 
promoted thereby. And i t  is provided that  a widow en- 
ititlcd to dower may join in the application and receive her 
third in money or a corresponding part absolutely, i n  lieu of 
a life estate. This leaves the election to the widow, whether 
t o  enjoy her dower specifically by metes and bounds as a 
home or to take compensation in money. 

I n  regard to a tenant by the curtesy or to one entitled to 
a homestead, there is no statutory provision for the plain 
reason tha t  i t  was presumed that  persons entitled to  these 
estates would prefer to have "a house and home," and would 
not elect t o  take compensation in money. For instance, one 
entitled to a life estate as tenant by the curtesy or as a home- 

13 
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stead could hardly be supposed to be willing to let h is  
estate be sold and take compensation in its money value, 
Leave your house and home and take the interest on $1,000 
during life, is a proposition that would be rejected by every 
tenant by the curtesy and by every person entitled to a 
homestead. 

The question is, can the Court compel them to agree to a 
sale ? The Court had no such power a t  common law and  
there is no statute which confers it .  

There is no error. 

PER CUEIAM. Judgment affirmed, 

STATE v. SAMUEL RICE. 

Indictment -- Master and Servant. 

1 .  The provisions of Bat. Rev. ch. 70, 5 I ,  are confined to the enticing of  
servants by indenture or by contract in writing. 

2. I t is  no oKence at comrnon law to entice an infant from the service of 
his parent. 

INDICTMENT for Milistlelneanor, tried a t  Fall Term, 1876, of 
ROWAN Sul~erior Court, before Cloud, J. 

The counsel for the defendant in the Court below moved 
to quash the bill of indictment, on the ground that the re- 
citals thereill did llot constitute an indictable offence, ei ther  
a t  conlmon law or by statute. His IIonor allowed the mo- 
tion and the Solicitor for the State appealed. 

Mr. W. N; Bailey and Attorney General, for the State. 
No  cour~sel for the defendant. 
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----- 

STATE v. GICAHAN. 

RODMAN, J. We think the Judge was right in quashing 
the indictmeut in  this case. 

The first count alleges that the defendant enticed-Clorne- 
lius Correll, a servant of Alexander Correll, from the service 
of his master, &c. against the form of the statute, &c. 

The statute referred to ie chapter 70 of Battle7s~Revisal, 
and is evidently confined to servants by indenture or by con- 
tract in writing. No such contract is stated in this count, 
and for that reason it was defective. 

All the other counts substantially charge that the defend- 
ant enticed the said Cornelius an infant from the service of 
his father the said Alexander, &c., and c~nclude a t  common 
law. 

The learned counsel who represented the Attorney ,Gene- 
ral in this case admittetj that he knew of no authority by 
which the acts charged in these counts were criminal a t  the  
common law and we know of none. 

There is no error. 

PER CURIAM. Judgment affirmed. 

STATE v. GUS GRAHAM. 

The Superior Courts have exclusive jurisdiction of t he  offence of iarceng 
of growing crops. (Bat. Rev. ch. 32 9 20.); 

(State v. C?~ewy, 72 N. C. 123, cited and approved.) 

INDICTMENT for stealing corn growing and remaining un- 
p thered in a certa.in field, tried a t  Fall Term, 1876, of AN- 
SON Superior Court, before Furches, J. 
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The counsel for defendant in the Court below moved to 
dismiss the case up011 the ground that the Superior Court 
had  no jurisdiction of the offence charged in the bill of in- 
dictment. IIis IIonor overruled the motion and the defend- 
a n t  appealed. 

Attorney General, for the State 
No  counsel for the defendant 

13uwu11, J .  The very question of jurisdiction here mised, 
has been expressly decided by this Court so late as the Jan- 
nary Term, J 875. State v. Cherry, 72 N. C. 123. I t  was 
there held that the Superior Court hasjurisdiction of the of- 
fence. 

It is to be noted, that  although this case has been here 
twice before, by appeal of the defendant, (74 N. C. 646 and 
75 N. C. 256), yet this question of jurisdiction has not been 
raised by him before. Such a practice, to say the least, is 
not encouraged by the Court. I t  is to be furthernoted, that  
t h e  question of jurisdiction was not made until after i t  bad 
been unmistakably decided. We cannot however suppose 
t h a t  the counsel of the defendant, with a knowledge of that  
decision, advised the appeal now before us. I t  must have 
been inadvertently overlooked. 

KO error. 

PER CURIAM. Judgment affirmed. 
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STATE v. 1". XI. FURGUSOK. 

Indiehnent -- Constable -- Negleet of duty. 

1. A cor~.stal)le wha ncgle.:t$ or refu.;e; to e x e x t e  criminal process law- 
fully issned and p:aceil iu l ~ i x  t ~ a i ~ d s ,  is indictable under $ 107, ch. 32, 
Bat  Rev. 

2. a constahlr is a n~inisterial officer and cannot inquire into the basis 
or regularity of criminal process i.;suod b,v a judicial olficer, when there  
is jurisdiction and the proccas.; is not otherwise void. 

(Welch  v. Scott, 5 Ire. 72, citetl :L:I:~ approved. ) 

INDICTMENT for Misdemeanor under the statute (Bat. Rev, 
ch. 32, '$ 107,) tried a t  Fall  Term, 1876, of YANCEY Superior 
Court, before Henry. J. 

Upon afidavit betbre a Justice, a Peace Warrant was issued 
and placed in the hands of defendant, a Constable, directing 
him to execute i t  upon one Austin. About eight days there- 
after the defendant met Austin and informed him that he 
had a Peace Warrant against him, and thereupon one Edney 
being present replied tllat he would stand his (Austin's) 
security. Austin ran away and defendant returned the war- 
r a ~ ~ t  more than a year after i t  was issued. 

The Court instructed the jury that no arrest had been 
made according to law and that i t  was the duty of the d o  
fendant to have taken the party charged before the Justice 
without delay. 

Verdict of guilty. Judgment. Appeal by defendant. 

Atttorney General, for the State. 
Mr. W. H. Malone, for the defendant. 

FAIRCLOTH, J. Any officer in the State required t,o take- 
an oath of office who shall wilfully omit, neglect or refuse to. 
discharge any of the duties of his office, shall be guilty of a 
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misdemeanor. Bat. Rev. ch. 32, $ 107. This statute em- 
braces the offence with which the defendant was charged 
a n d  convicted, to-wit ; neglecting and refusing as Goustable 
t o  execute a Peace Warrant issued and delivered to him by 
a Justice of the Peace within his own county. 

The  defence insisted on is that  as i t  does not appear that 
t h e  warrant was issned on oath nor on view of the Justice 
it is void and the oEcer was not bound to execute it. 

A n  officer acting under void process is a t~espwsser and 
must  take notice of its character at  his own peril. All per- 
sons must take notice whcther those under wllose authority 
they  ac t  could grant such authority 

A Constable need 11ot ol~e? a warra~it  for a n~a t t e r  not 
wi th in  the jurisdiction ~f the magistrate but n hen there is 
jurisdiction and the warrant is not otherwi~e ~ ~ o i d ,  he as a 
ministerial officer is obliged to execute it aild of course n m t  
be  justified by it .  IIe cannot inquire upon what evidence 
t h e  judicial officer proceeded nor into the regularity of his 
decision. Welch v. Scott, 5 I re  '72. A magistrate should 
not issue a warrant except on oath or s11p~r visum, and if he 
doks and innocent parties are arrested, he would be liable in 
damages to s~lch  parties ; but these are comiderations for the 
Justice and not for the Constable. In  this case there is no 
doubt  about the jurisdiction of the J-ustice. 

There is 110 error. Let  this be certified to the end that  
further  proceedings may be had according to law. 

PER CURIAM. Judgment a5rmed.  
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bl. CLEAIENTS v. THE SI'ATE OF KORTII CAROI,II\'A. 

Statzde -- Repeal of -- C l a m  Against the State. 

'The repeal of a statute under which a contract has luecn made between 
thc p la i i~ t~ff  and the State, in no way a k t s  the pla~ntlff's rights under 
the contract. 

(Bletlsoe v. Thp State, 64 N. C. 392, cited and approved.) 

CLAIM agaipst THE STATE heard a t  January Term, 1877, 
of the Snprerne Court, under Art. IV, § 1) of the Constitn- 
tion. 

The plaintiff and the defendant entered into the following 
 contract niton which this action is founded : ' This agree- 
ment between the Commissioners appointed by the Gei~eral 
Assembly, kc., under the Act to provide fc r the erection of' 
a Penitentiary, pa~scd  April 12t11, 1S69, acting i11 behalf of 
the State, and Micl~ael Clements, witnesseth, that  said Cleni- 
ents in consideration of the several sums to be paid by the 
Statc a! the times and in the manner provided by the condi- 
tions for that  purpose, and the bid of said Clenle~lts hereto 
attached, hereby covenants and agrees to furnish all rnate- 
rials, all the convicts that  can be used a t  sixty cents per day 
and all the other labor required in constructing the cell doors 
and frames, locks and lock bars complete, and setting the 
same for the erection of a Pe~iitentiary, * * $+ all to  be 
done * -s * under the supervisions of TV. J. IIicks, As- 
sistant Arcllitect or such other Architect, * * * the 
written certificate of said Architect to be evidence of the 
sufficiency of said material and work, and the bid aniiexed 
to,be the basis of all estimates," &c., kc. Signed on 19th of 
May, 1870, by Alfred Dockery, (3. Wm. Welker, J. R, Har- 
rison, Alfred Howe and A .  L. Lougee, Commissioners on the 
part of the State, and by the plaintiff. 
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The plaintiff'alleged that  his bid was $60 for furnishing 
each cell door &c. complete arid that the State accepted t h e  
bid through its said agents, and agreed to pay for such labor 
and material a t  the contract y rice aforesaid. That  he bought 
a large quantity of iron, made sub-contracts and otherwise 
went to great expense to enable him to  complete the work 
as agreed upon, and has a t  all times been reatly to comply 
with his part of the contract, but by reason of the fjilure 
and refusal of defendant to comply' with said contract, he 
has been damaged to the amount of $30,000. 

The defendant in answering the complaint insisted that  
the said contract was rescinded by the Legislature, and the 
alleged exl)erwe incurred by the plaintiff was needlessly and 
improvidently incurred and that  he ought not to be relieved 
of m y  liability resulting therefrom. 

The defendant further iasisted that one of the induce- 
ments to make the said contract was that convict labor should 
be used a t  the price stipulated, i t  being considered that  the 
same was high enongh to offset the extravagant price of 
the cell doors, and that since the rescission of the contract the 
defendant has made better doors kc. with convict labor, 
than the sample door sent by plaintiff, which door was never 
accepted by the deferldnnt but expressly rejected, and plain- 
tiff' notified that the same was subject to his order. 

The defendant further insisted that this subject had been 
fully considered a t  two difYerent seesioris of the General As- 
sembly, and defendant's agents had acted in accordance with 
the explicit enactment of that  body in rescinding and igno- 
ring the said contract for the reasons above set forth, and 
tha t  in consequence of said enactment i t  is not within the 
spirit of the Constitution for this IIonorable Court to hear 
and make recommendatiolis -to the Legislative branch of 
the government in regard to this claim. 

Depositions of sundry parties were filed with the record, 
but  the Court upon consideration directed the issues stated 
in its opinion to be submitted to a jury. 
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Messrs. Merrimon, Puller & Ashe, for the plaintir. 
Attorney Generd, for the State. 

READE, J. I n  Bledsoe v. The State, 64 N. C. 392, we de- 
clared what me understood to be the practice in cases of this 
kind-to ascertain the facts by reference to our Clerk or to 
have issues for a jury. And when sufficiently informed of 
the facts we would declare the law. 

We are of opinion that the repeal of the statute under 
the contract with the plaintiff is aIIeged to have been 

made, in no way affects the plaintiffs rights. And that it 
was not contemplated by the alleged contract that the plain- 
tiff was to do the work here instead of tlthis works in Ohio ; 
or that convicts were to be sent to Ohio to do the work ; but 
that they were to be emploged upon such  fork only as was 
necessarily to be done here, as fitting and hanging the doors 
and the like. 

There will be issues for a j ury. 
1. Whether the contract was made as alleged. 
3. Whether the plaintiff complied or was ready and offer- 

ed and was able to comply with his part of the contract. 
3. Whether the State failed to comply with its part of the 

contract. I f  so, 
4. What  damage did the plaintiff sustain by reason of the 

failure of the State to comply with its part of the con- 
tract. 

The depositions on file, subject to all just exceptions will 
be read and other evidence heard. And the evidence and 
the finding of the jury and the rulings of His I'ionor, with 
all exceptions, will be certified to this Court. 

PER CURIAM. Order accordingly. 
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N. J. FALKPU'ER v. SAMUEL R. HUNT and others. 

Pleading -- Diseharge in Bankruptcg. 

\\'here the Court below allowed a dcfendant t o  plead his discharge In 
bankruptcy at Fall 'I'ern~, 1875i which discharge was granted May Slst, 
1S00 ; I f d d  not to be error. 

MOTION in ihe cause heard a t  Fall Term, 1Si6, of GRAR- 
VILLE Superior Court, before Mrcitts, J. 

The defendaut Samuel R. Hunt  was adjudged a bankrupt 
in 18C8 and on the 21st May, 1F69, obtained his discharge 
in bankruptcy. A t  Fall Term, 1875, of said Court he moved 
that  he be allowcd to plead his discharge, which motion was 
continued from term to tern] and heard a t  Fal l  Term, 1876. 
The plaintiff' opposed the motion upon the ground that the 
same was not made in apt time and that the Court had no 
power after such a lapse of time to allow the motion. His 
IIonor granted leave to file mid plea from which order the 
plaintiff' appealed. 

Messrs. L. C'. E d ~ n r t l s ,  J. B .  Batchelor and Busbe? & Busbee, 
for plaintX. 

Mr. D. G. Fowle, for defendants. 

READE, J. His Honor certainly had the powcr to allow 
the plea of l ~ n k r u p t c y  to be put in. And there is nothing 
to show, and i t  certainly is uot to be presumed that  he exer- 
cised an arbitrary or capricious discretion. 

There is no error. 

PER CURIAM. Judgment affirmed. 



JANUARY TERM, 1877. 203 

STATE v. L. A. PHTPPS. 

Indietment -- F~rnieation and Adulterg -- Witness. 

In a trial for fornication and adultcry, a formcr defendant as  to whom a 
nolle p r o s e p i  has been entered is a competci~t witneqs against the other 
defendant. 

(State v. Ease, Phil. 405, cited and approved.) 

IXDICTNENT against the defendant and Margaret Loclrlear 
for Fornication and Adultery, tried a t  Fall Term, 1876, of 
GUILFORD Superior Court, before Kerr, J. 

On the trial of the case, the Solicitor for the State entered 
a .~lol.pros. as to Margaret Locklear and introduced her as a 
witness against the defendant who objected on the groulicl 
that  she was incompetent. His Honor overruled the objec- 
tion, and upon her evidence the jury rendered a verdict of 
guilty. 

Rule for new trial. Xule discharged. Judgmeut. Ap- 
peal by defendant. 

Attorney General aud 1Mr. J. T. Morehead, for the State. 
Messrs. DillnrclJ Gihner, for the defendant. 

FAIRCLOTH, J. The defendant and Margaret Locklear 
were indicted for fornication and adultery. 

The Solicitor entered a noile prosepi as t o  Locklear and 
introduced her as a witness against the defendant to prove 
the oRence charged. 

WTas she a competent witnessfor that  purpose is the ques- 
t ion? She was not until the Act  of 1866, Bat. Rev. ch. 43, 
$ 14, :~brogati~lg the long settled rules of evidence, was pas+ 
ed which made her evidence admissible. State v. Rose, Phil. 
406. 
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The Act of 1S68-'70, ch. 177, repeals the above Act i n  its 
application to criminal matters and restored the common 
law rule of evidence ; but a subsequent Act, 1871-2, ch. 4, 
repeals the latter Act, and thus restores the competellcy of 
the witness. 

The policy of legislation leading to this result is a matter 
for the considerationof the Legislature The Court can only 
declare the law as i t  finds i t .  

There is no error. Let  this be certified to the end that 
the Superior Court may 1)roceed accortfing to law. 

PER CURIAM. Judgment afirnled. 

Practice -- Supreme Court -- Record. 

When the record of a case brought up on appeal to this Court  is impel- 
fect. the case will be remanded to t?le Court beluw 

CIVIL ACTION to recover possession of land, tried a t  Fall 
Term, 1876, of POLK Superior Court, before Schenck, J 

I n  consequeme of an imperfect record there w ~ s  no deci- 
sion upon the merits and the case was rema. ded to the Court 
belou-. 

Messrs. Smith 8 Strong, for plaintiff: 
Messrs. M. H. ,Justice and W J Montgomery, for dcfendaut, 

R.EADE, J. There is no complaint in the record. There 
is only an amended ansu7er. There is no statement of the 
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case made out by the appellant and none by tile ay:pellee ; 
nor is there any agreement that  His 110110~ shoulcl make one. 
There is however a statement by I'lis IIonor that  i t  was an 
action for two parcels of land, that  the plaintiff offered in 
evidence a number of deeds, none of which are set out or 
appended, some of which were admitted as color of title 
only, one rejected because not properly proved and regis- 
tered, that  a nuinber of witnesses m7ere introduced as to pos- 
session and boundaries, and that  lie nonsuited the plaintiff: 
Bu t  why he nonsuited him is not stated. 

There are no points stated or questions l~resented for the 
decision of this Court. I t  is possible that we might hit upon 
the matters in dispute, but we cannot jeopardize the rights 
of the parties upon such records. 

The case is remanded, each party paying his own costs in 
this Court. 

YGR CURIAM. Judgment accordingly. 

A .  S. SCOTT r. R. S. HARRIS and others. 

Contract -- Principal and Suretp -- Agreement to Forbear. 

1. If a creditor agree with his principal debtor in such marner that he is 
bound by the agreement to postpone the day of payment, the surety is 
thereby discharged from all liability. 

2. In such case it is immaterial that the agreement for forbearance is 
usurious. 

CIVIL ACTION tried a t  Fall Term, 18'76, of CABARRUS Su- 
perior Court, before fichenck, J. 
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The plaintiff demanded payment of a note for $1,100 
made payable to himself and signed by Julius Israel, princi- 
pal, and R S. Harris and I). G. Holbrooks, sureties. The 
note mas dated Nov. 2, 1572. bearing interest thirty days 
after date a t  eight per cent. Therc was an endorsement on 
the note aclaowleclgiug the payment of interest to Janual-y 
ls t ,  1874. 

The defendants, sureties, resisted the payment of the 
amount upon the ground that the plaintiff and Lrael,  prin- 
cipal, Iiati entered into a contract or agreement for a valuable 
consideration by which the plailitifl' forebore the collection 
of the debt until January ls t ,  1874 ; that  they knew nothing 
of said agreement, but supposed the note had bee11 paid a t  
maturity ; that Israel had become a baukrapt since mid ma- 
turity and insisted that they mere tllerefore itiscl~arged from 
liability. 

The evidence in  the case was cor~flicting and need not be 
stated as the inaterial facts mere fonnd by the jury upon 
issues submitted and under the instructions of His Honor, 
wliicli were fillly set out in the record. 

Find;ngs o f the  J w y :  1. That  the plaintiff agreed with 
t h e  principal after maturity of note to forbear the collectiol~ 
of same until January l s t ,  1574. 

2.  That  the consideration of said agreement was $180. 
3. That wlie~i sai(1 agreement was made with Ismel, the 

plaintiif did not rcwrve his right to sue the snreties, de- 
fendan ts. 
4. I t  was atlnlitted by both parties that the defendants 

kuew notl~ing of wit1 agreement. 
Thereupon IIir TIolwr gave judgnient in favor of defe~id- 

ants for costs. Appeal by lhintifi '. 
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Sco I T 0. HARRIS. 

READE, J. There is sympatlly for a child who in reaching 
too far for u flower falls over the brink and is lost, but a 
creditor who clutches eighteen per cent. from the principal 
debtor under a corltract for intlulgence until he goes into 
bankriiptcy and then reaches farther to collect the prificipal 
n ~ o i ~ e y  out of the sureties, deserves a fall. 

As  soon as a debt is Jne  and payable, if the principal 
debtor does not pay i t ,  the surety may pay i t  and ininiedi- 
ately sue the princil~al for money paid to his use. I f  there- 
fore the creditor agrees with the principal debtor in such 
manner as that  he is bound hy the agreement to postpone 
the  day of payment, he puts it out of the power of the surety 
to pay the clelk and sue the l)rinciyal, and he thereby puts 
the surety in jcoparcl~. And the surety being no lmrtp to 
the new contract for indulgence is discharged from all 
liability. 

The facts in this case show the propriety of that rule 
A t  the maturity of the bond the principal debtor otfereci 

to pay i t  ; but the creditor off'ered to forbear the collection 
of the bond for twelve nlonths if the debtor woulcl pay him 
in advance one and a half per cent. a month for the whole 
time. And the debtor agreed to i t  and gave his Peprate 
note for the amouut, to Be paid in goods, some of which were 
paid. The slrreties knew nothing of this and supposed the 
debt was paid until some time afterwards and before the 
time of forbearance had expired, wlien the principal debtor 
went into bankruptcy and t h y  learned the debt had not 
been paid. 

Admitting the rule to be as stated, still the plaintiff in- 
sists that  the sureties are not discharged because his agree- 
ment with the principal debtor was not a valid contract, 
and therefore hc was not bound by i t ,  in this ; that  the exact- 
ing of one and a half per cent. a month was usurious and 
invalid. I t  is not for the  creditor to say that. His  con- 
science takes fright a t  a danger which may never approach 
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him. The debtor may plead usury or not a t  his pleasure, 
artd unleds and until he does so the note which was given 
for the usury ib valid, and a part of it has been already paid 
in goods. The contract was sufficient to prevent the sure- 
ties f'rom pajirig the debt and suing the principal. And 
that  is the wrong of which they have the right to complain. 

B u t  again the plaintiff insists ; that  admitting that  he  did 
agree to forbear collecting the debt out of the principal 
debtor yet he reserved the right to collect i t  out of the sure- 
ties ; and that, therefore, they were not delayed for they 
might ha re  paid the debt and sued the principal, altliougl~ 
he could not. 

Tlie jury  have found that the 1)laintiff did not expressly 
reserve that right. And then the plaintiff' as the last resort 
says that althougli he  did not erpr23rpssZy reserve the right yet 
he reserved i t  "in his mind." 

I f  such a pretence be not too puerile t o  notice a t  all, i t  is 
suBcient to say, that  the contract with the principal debtor 
mas what passed between them, and not what was "reserved 
in his O ~ ~ I I  mind." 

No  error. 

Judgment afirmed. 
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STATE v. JOHNSTON 

S I'ATE v. RUFGS JOHNSTON. 

Indictment -- Attempt to Commit Rape. 

I. A n  indictment for an assault with intent to commit a rape (under Bat. 
Rev. ch. 32, 4 5)  is supp3rted b y  proof of an  a3sault with intent t o  un- 
lawfully and carnally know and abuse a female child under ten years 
of age .  

2.  I n  such case, i t  is sufficient to show that the defendant attempted to  do 
the act, i. e. to carnally know and abuse the child. 

(State t.. Storkey, 68 N. C. 7, cited and approved.) 

INDICTMENT for Raps, tried at Pall Term, 1876, of MECK- 
LENBURG- Superior Court, before Schenck, J. 

The ca,se is so fully discussed by Mr. Justice Reacle in de- 
livering the opinion of this Court, that azy further state- 
ment is deemed unnecessary. 

Attorney General, for the St,ate. 
Mr. W. W. Fleinming, for the defendant cited, State v. Sam, 

1 Winst. 300 ; State v. Burgess, 74 N. C. 272 ; State v. Fanner, 
4 Ire. 224, and East. 435. 

READE, J. c L E ~ e r y  person who is convicted in due course 
of law of ravishing and carnally knowing any female of t,he 
age of ten years or more, by force and against her will, or 
who is convicted in like manner of unlawfully and carnally 
knowing and abusing any female child under the age of ten 
years, shall suffer death." Laws 1868-'9, ch. 167, § 2. 

"Every person convicted by due course 'of law of an as- 
sault with intent to commit a rape upon the body of any fe- 
male shall be imprisoned in the State prison, not less than 
five nor more than fifteen years." Ibid. § 8. 

14 



The above sections which immediately follow each other 
in the original Act, are brought forward in Bat Rev. as Be(:- 
tions 2 and 3 of ch 32. 

The indictment is for an assault with intent to commit a 
rape under the third section of the original Act, which is 
the fifth section of ch. 32, Bat. Rev. And tlie proof was 
that  the fcmalc was under ten years ofage, although the in- 
dictment says nothing about the age 

The defendant makes the point that he cannot be convic- 
ted, because a rape cannot be committed upon a female un- 
dcr ten years of age ; that  the uulawful carnal Bnowledge 
and abuse of a female is a crime but not the crime of rope. 

Rape is the carnal knowledge of a female forcibly aud 
against her will. 3. Iust. 60 ; 4. Black. Conl. 210 ; 3. Chit. C. 
L. 810. This definition le.tves o ~ l t  the elements of age alto- 
gether. And i t  seems to be left in some obscurity how and 
why that  elenlent came to be considered. Probably i t  was 
in this way ; there were instances where children below the  
age of discretion were enticed to yield, without a full knowl- 
etlgc of tlie naturc of the act  and of the consequences ; and 
therefore, i t  became necessary to fix an age under which i t  
shoulcl bc presumed, not that  the act could not be consum- 
mated, but that  consent could not be given. And so i t  came 
to be provided, that  the cous~mmation of the act upon a fe- 
male under ten years of age, with or withoat her consent, 
shall he the same a* if coilsulnrilated upon a female over ten 
vears of age without her consent or against her will. And  
the ol!ject of 18 Eliz. which enacts ,'that if any person shalP 
unlawfully and  carnally know alicl abuse any woman child 
under the age of' ten gears, every such unlawful and carnal 
knowledge a ~ d  abuse shall be felony without betlefit of cler- 
gy" was rrot to create a new oEence distinct from rape, bu t  
i t  was to make such carnal knowlege and abuse, rape. The  
reason the act does not call i t  rape in so many words, 
is, because of the seeming incongruity of calling an act rape 



when i t  is by consent, whereas the established meaning o f  
rape is "against her will." But  still when Mr. Chitty gives 
his form for an iridictment under the statute he heads it, 
bLIndictmeut for rape of children within the age of consent," 
which shows that  he regards the crime as rape. And so, 
this Court in State v. Storkey, 63 N. C. 7, sags, "Our statute 
makes it rope, carnally to know and abuse a child under ten 
years of age even although she consents." 

And since 18 Eliz. the definition of rape in Hale's Pleas 
of the Crown, 625, is "the carnal knowledge of any woman 
above the age of ten years against her will, and of a woman- 
child under the age of ten years with or against her will." 
So tha t  now the defirlition of rape of a female over ten years 
of age is as i t  always has been, "carnal knowledge against 
her mill." But  since 18 Eliz. arid under our statute, which 
is substantially a copy, rape of a female under ten years of 
age is simply carnal knowledge ; or in other words, carnal 
knowledge of a female under ten years of age is rape. 

I 
I This brings us to the immediate consideration of sections 

2 and 3 of Act 1868-9 quoted above. The indictment is 
under section 3 for an attempt to commit a rape. I n  order 
to convict the defendant, if the female had been over ten 
years of age, it would have been necessary to prove that t he  
attempt was to do the act against her will ; but the sufferer 
being under ten years of age, i t  was sufficient t o  show that  
he  attempted to do the act ;  to  carnally know aud abuse the 
child, who was incapable of cousenting. 

The third section should be construed, as if i t  read as fol- 
lows : I f  any person shall attempt to commit the rape speci- 
fied in the second sectiou, that  is to say, to cart~ally know a, 
female over ten years of age against her will, or to carnalIy 
linow and abuse a female under ten gears of age, with o r  
against her will, he shall be punished, kc. 

Our conclusioil is, that  a charge iu an intlictment uncler 
ch. 167, 3, Acts of 1868-'9 (Bat. Rev. ch. 32 3)  of a;] as- 
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sault with iutent to commit a rage, which is the charge in 
the  indictment before ui, is supported by proof of an assault 
with intent to unlawfully and carnally know and abuse a fe- 
anale child under the age of teu years, which was the proof 
in the case before us. There is no error. This will be cer- 
tified to the end, kc. 

~ ' E R  CURIAM. Judgment afirmed. 

RICkIM IKD $ DANVILLE RAILROAD COJIPASY v. THE CON- 
MISSIONERJ OF ALANANCE COUNTY. 

Grant -- Construction of -- Taxation. 

When  a grant is for a particular purpose only, the conversion to another 
and different use is forbidden by a necessary implication. 

So, where the law prescribes that "all the real estate held by the North 
Carolina Railroad Company for right of way, for station places of what- 
ever  kind and for worltshop location, shall be exempt from taxation, 
C c  ;" Held, that such exemption covers only such real estate as  is ac- 
tually held and used for the purposes expressed. 

PETITION to remit the tax assessed by defendants upon 
%he real estate of plaintiffs, heard a t  Fall Term, 1876, of 
ALAMANCE Superior Court, before Kerr, J. 

The plaintiff company in their petition alleged that they 
were the lessees of the North Carolina Railroad Company, 
and as such were entitled to all the rights and privileges 
granted in the charter of the last named company ; that the 
Board of Trustees of Graham Township in said County had 
assessed and returned to the defendant Board of Commis- 
sioners certain lots and parcels of land belonging to plain- 
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tiffs as unlisted property liable for taxation ; that said lots 
were situated a t  Company Shops, upon which were located 
the workshops of the Conllmny, a hotel, dwellings for em- 
ployees, stores &e. used by the plaintifs in connection with 
their said Railroad. 

The defendants refused to grant the petition and the  
plaintif& appealed to the Si:perior Court. 

Upon consideration of the case His IIonor reversed the  
decision of the Uoard of Cornmissioners and ad,judged that 
plaintiffs were entitled to the relief p a y e d  for, fi-om which ~ ruling the defendants apl~ealed. 

Jfi. J. E. Boy d ,  for plai~it,iffs. 
Mesws. A'. 8. Parker and Merrimon, Puller & Ashe, for  

 defendant,^. 

BYNUM, J. The case turns upon the construction of t he  
fifth section of an Act for completing the North Carolina 
Railroad, ratified the 14th day of February, 1855. It is in 
these worcls, "All the real estate held by the Company for  
right of way, for station places of whatever kind, and for 
workshop location, shall be exempt from taxatiorr until t he  
dividends of profits of said Company shall exceed six per  
centum per annum." The dividends of profits have not y e t  
exceeded that  sum, arid therefore no real estate held by t h e  
Company for the purposes described in the above recited 
section of the Act is now taxable. I t  remains only to ascer- 
tain what  real estate falls within the intent and meaning o f  
the Act. It is clear that all the real estate which the Com- 
pauy may own is not exempt, but such only as may be held 
by the ('ompany for the right of way, for station places and  
for workshop location. Real estate held and used for other  
purposes is not exempted from taxation. The exemption i s  
coupled with n condition and tha t  condition equally attaches 
to each of the three purposes described in the Act. Land 
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held for the right of way is exempted for that use only; tha t  
held for station places must be applied to that purpose ; and 
tha t  held for worksllep location can be applied to no other 
uses than for workshops ; otherwise i n  each case the land so 
held becomes liable to taxation as other property. For  ex- 
ample, take the right of way and ab uno, tiisce omnes. Sup- 
pose the Company should erect upon the right of way, 
hotela and storas, f'actories and private dwellings. This 
would be a l h i n  violation of the contract between the State 
antl the Company, for when the grant is for a particular pur- 
pose only, the conversion to another and different use is for- 
hidden by a necessary implication and is followed by a for- 
feiture of the privilege granted. The 1)urpose of the grant 
was to encourage and facilitate thc construction of the road 
b y  exempting from the burden of taxation the instrumentali- 
ties necessary to build and operate it. Land was needed for 
right of way, for stLttions and for workshops. Hotels, stores 
and dwellings upon the right of way, a t  the stations and a t  
the workshops would doubtless be convenient to the opera- 
tion of the road and advantageous to the Company, its offi- 
cers and agents and their families ; and so would academies 
and  churches. But  no one can contend that such structures 
o r  any of them are necessary to the operation or mere to  
the  construction of the road. Such uses are not within the 
terms of the p u t  a d  wc think not within its spirit. 
Z i I. t i  4 T i .  - 8 .  The wnr!isl!ol) location cnl- 
braccd :L cf)n.:itIcrablc area nF gi.osiiJ ; tile a111~;lut is not 
stated. Workshops upon an extensive scale were conteni- 
~ ' l a t ed  and indeed erected. The road was to be a grand trunk 
line from which other roads were to radiate in every direc- 
tion antl the shops were to be conlmensurate with the mag- 
nitude of the euterprise. All  the location might i ~ ]  the pro- 
greds of things be ncetled for workshol)~, umt \\ hen so necded 
autl used. would bc exempt from taxat ion T l ~ e  temi 'Lcvork- 
shops" in ref'e~.cnce to a great road like this, embraces foun- 
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daries, engine houses, depots, machine shops, necessary offi- 
ces and all the usual appliances for the manufacture and 
repair of engines, cars and other stock required for the 
operation of the road. The ground covered by these build- 
ings is exempt from taxation until the road pays the pre- 
scribed dividend. Subject to the right of taxation, the 
Company can make such disposition and use of the residue 
of the land as i t  deems best. Hotels stores, tlwellings or a 
town may be built. The town of Salem is built upon land, 
the fee simple of which is or was in a society known as the 
U~litus Fratrum, which leased the lots for a long time to 
such as would improve and occupy them. Upon this lease- 
hold there is now a million's worth of buildiigs and it 
thrifty population of fifteen llunclred people. I f  the claim 
of the Railroad Company is valid, that  the whole ground 
purchased for the location of the shops is exempt from 
taxation, the larger portion of i t  not occupied or used for 
the workshops may in like manner be devoted to the build- 
irig of a town, or to other commercial or manufacturing pur- 
poses convenient or useful to the Company, but wholly ex- 

'L 1011. empt froxn taxc t '  
Such is not the proper construction of the Act. The case 

states that lot KO. 8, valued at $2,500, is a lot on which a 
store house was burned down and is now the one on which 
the  depot is located. 

A depot is a necessary part of the workshops, and this lot 
is exempt from taxation and must be struck out of the 
assessment. The other lots enumerated are the proper snb- 
jects of taxation The jndgment of the Superior Court is 
reversed except as to lot No S, and as to that  the judgment 
is aErmed 'She case is remanded to be proceeded with in 
accordance with this opinion. 

PER CITRIBM. Judgment accordingly. 
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STATE v. JAMES LAXTON. 

Euidenee -- General Reputation. 

Where a defendant in a criminal action introduces evidence as to his good 
character, the right of reply of the State is limited to evidence of gene- 
ral reputation and does not extend to rumors in regard to a particular 
matter. l ' l w e f o r e ,  where upon a trial for rape the defendant intro- 
duced evidence as to character, acd a wimess for the State was per- 
mitted to testify that there M-as a general rumor in the neighborhood 
of his (defendant's) running after one certain white wornan ; Held to be 
error. 

(State v. Henry, 5 Jones, 65 ; Safe r. Johnson, 1 Winst. 151 ; Luther v. 
Skeen, 8 Jones, 356, cited and approved.) 

INDICTMENT for Rape, tried a t  Fall Term, 1876, of CALD- 
WELL Superior Court, before Buxton J. 

The only question decided by this Court was one of evi- 
dence which arose in consequence of the admission of testi- 
mony relating to the character of defendant. 

The case states: "Among the witnesses called by the 
State to impeach the general character of the prisoner (which 
character the prisoner put in evidence by previously exam- 
ining other witnesses) was one Edmund Tilley, who testified 
'I am acquainted with the general character of prisoner 
before this occurrence ; i t  was good for truth, honesty and 
hard work.' Question by the Solicitor-' W h a t  was his  
general character in other respects ?' Ans -' There has been 
a general rumor in the neighborhood of his running after 
one certain bad white woman.' " The counsel for the pri- 
soner objected to both question and answer. Objection 
overruled. 

Verdict of guilty. Judgment. Appeal by prisoner. 

Attolney General, for the State. 
Nr. G. 3. Folk, for the prisoner. 
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FAIRCLOTH, J. The defendant was indicted for rape and 
after the evidence on the merits of the case was closed, 
he proved a good character and the Solicitor calIed a wit- 
ness in reply, who also testified to the good character of the  
defendant " for truth, honesty and hard work." The Soli- 
citor then asked his witness " what was his general character 
in other respects ?" The witness answered, " there has been 
a general rumor in the neighborhood of his running after one 
certain bad white woman." 

This question and answer were objected to by the pri- 
soner, but were admitted by His Honor and allowed to g o  
to the jury as evidence. 

In  all criminal trials the issue to be determined is made 
by the pleadings in the record, and the introduction into the  

bes a case of evidence in regard to character necessarily mi- 
collateral question, calculated to some extent to divert atten- 
tion from the real issue. 

A t  an early period, however, the rule was established in 
capital felonies in jkvorem vile, on the presumption that a 
man of good character would not be likely to commit a hei- 
nous crime. But ~ ~ n d e r  this rnle the witness was not allow- 
ed to give his individual opinion of the prisoner nor to 
speak of particular facts, but was limited to general charac- 
ter which is described by Erskine as the "slow spreading 
influence of opinion arising from the deportment of a man 
in society. As a man's deportment, good or bad, necessarily 
produces one circle without another and so extends itself 
till it unites in one general opinion, that general opinion i s  
allowed to be given in evidence." 

The above rule admitting general evidence of character as  
a part of the defence was so manifestly just and reasonable 
and appealed so strongly to the common sense of the coun- 
try, that it was soon extended to all criminal proceedings in 
England and has ever bee11 the law in this country. 
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A t  first however i t  was attempted to be applied only in 
doubtful cases, but tliis notion was soon exploded, because 
i t  was seen that if the evidence was not admitted in plain 
eases, i t  could avail the prisoner nothing in doubtful cases, 
as i t  was the duty of the jury i11 such cases to acquit with- 
out the aid of evidence of good character. State v. Henry, 
5 Jones, 63. 

The State has the right to rebut the defendant's evidence 
and when he has introduced evidence to prove a good char- 
acter, the State may prove it bad, if i t  can, either by cross- 
examination or by other witnesses. The evidence is clearly 
admissible. RPX V. Fannard, Carrington & l'ayae 6'73 ; 3 
Hawkins P. C. ch. 46. § 206. 

This right of reply however is only co-extensive with the 
privilege uf the defendant and is limited to evidence of gcn- 
era1 reputation. If  i t  were extended to particular facts and 
the opinion of witnesses, i t  m~ould multiply collateral ques- 
tions and would lead in many ir~stances to scandalous iaqui- 
ries a d  to the enlbarrassmeilt of the jury. This would be 
original evidence in reply. 

I11 an action of slander in this State, the defendant was al- 
lowed to prove a "current report'' in regard to a particular 
matter and this Court held that  tlie evidence' was inadmis- 
sible. Luther v. Slieen, 8 Jones, 336. And that  case is deci- 
sive of the question now before us. And in strict adherence 
to this principle i t  was held by this Court, that where the 
defendant offered proof of the character he sustained a t  the 
time of the alleged offence, evidence could i ~ o t  be permitted 
in reply of his character a t  any subsequent period. State v. 
Johnson, Winst. 151. 

There is error. Let  this be certified to the end that  the 
Court below may proceed according to law. 

PER CURIAM. Venire de novo. 
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JACOB PARKER, Admr. (with will annexed) v. 1'. C. SIIUFORD, 
Admr 

Praetiee -- Statute of limitations. 

1. To take a case out of the operation of the statute ~Flimitatiorls, the  
promise to pay or the acknovledgment-of the debt must be madeto t h e  
creditor 7~imself .  

2. A tender of depreciated currency will not  prevent the operation of 
the statute. 

(Sincontan F. Clark, 6.5 N. C. 525 ; Tko/nusoi~ v. GilreatJ~, 3 Jones, 493 ; 
MorehenJ v. W ~ i s f o n ,  73 N .  C. 398, cited and approved.) 

CIVIL ACTION, tried at  Fall Term, 1876, of IREDELL Supe- 
rior Court, before Buxion, J 

This suit was commenced in the lifetinle of John J. 
Shuford the inte3tate of defendant. The plaintiff alleged 
tha t  his testator John Miller loaned to the firm of Clark, 
Shuford & Co., of whish John J. ShuSord was a member, the 
sum of $1,624- and took their note for the same, dated 
January 30th, 1835, and that thereafter (March 1,1862,) 
upon settlement of the firm business, the intestate of de- 
fendant took possession of certain partnership efects under 
an agreement in writing with his pa r t~e r s  that he was to 
pay certaiu debts, the claim of the testator of plaintify being 
oilc of them. and that said John J .  Shuford had ~.qwxtte:lI~ 
recognized the existence and validity of said debt au,l l i d  
promised to pay the same to said John Miller on 1st March, 
1832. 

The defendant denied that he ever promised to pay the 
debt as aforesaid, or that he was indebted to plaintiff. He 
alleged that said note which wits oxeeut,ed by said firm was 
not under seal and that plaintiff did not cornmence the suit 
wit,hin three years from the time the cause of actiou arose 
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and that  the same was barred by the statute of limitations. 
Upon the evidence in the case issues were submitted t o  

the jury and found as follows : 
Findings of the Jury:  1. John J .  Shuford executed the 

paper writing or agreement with his partner in hlarch, 1862. 
2. Intestate of defendant did not fender or cause to be 

tendered after March, 1862, money of any kind to plaintiff's 
testator to pay the debt sued for. 

3. The dissolution of the partnership of Clark, Shuford & 
CG. did not take place ia March, 1862 nor were the eft'ects 
divided. 

Thereupon the defendant moved for judgme:rt f v  costs, 
which motion was allowed and the plaintiff appealed. 

Messrs Scott & Caldxell, fcr plaintiff. 
Messrs. R. 3. A~rn$eld and M L McCorkle, for defendant, 

cited Morehcad v. Wriston, 73  N .  C. 398 ; Thompson v. Gil- 
rezth, 3 Jones, 4ij3 ; C. C. P. ch. 17, fj 51, and Simonton v. 
Clark, 65 N.  (1. 525.  

READE, J. TO take a case out of the operation of the 
statute of limitation there must be an express promise to 
pay, or an acknowledgment of a subsisting debt from which 
a promise to pay may be implied. 

The  plaintiff does not controvert that  principle, but he  
insists that  there was an express promise here in this ; tha t  
the defendant offered to pay the plaintiff in depreciated cur- 
rency which the plaintiff refused to take. 

I t  is expressly decided in Simo?tton v. C'lark, ( 5 8 .  C. 525, 
that  that  is not sufficient. 

The plaintiff further insists that when the defendant and 
others, partners, settled up their partnership the defendant 
agreed with his copartners that  he would pay the p1aintif-t"~ 
claim and took effkcts of the partnership with which to  
pay it. 
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And that raises the question whether the promise to pay, 
or the acknowledgment of the subsisting debt must be to the 
creditor himself, or whether i t  is sufficient if made to a third 
person ? W e  are of the opinion that i t  must Toe made to the 
creditor himself. Thompson v. Gilreath, 3 Jones, 493 ; More- 
head v. Wriston, 73 N. C. 398. 

Upon this point the decisions are not uniform ; and k r .  
Greenleaf says t,hat an acknowledgment to a stranger is suf- 
ficient. The tendency of late decisions is probably that i t  
must be to the creditor hin~self. In  Bingo v. Brooks, 26 Ark. 
540, the subject is very well treated and it is held that i t  
must be to the creditor. 

But the subject has been fully considered in this Court in 
the case cited above, Thompson v. Gilreath, 3 Jones, 493, and 
expressly decided that i t  must be to the creditor himself, 
and we willingly follow that case and refer to i t  for all that 
could be said here. 

There is no error. 

Judgment affirmed. 
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STATE v. W. h'. BROWN. 

Indictment -- Lareeng -- Evidence -- Witness. 

1. It is error for a ( 'ourt  to submit a question to the jury upon which 
there is no evidence. 

2. A defendant in a criminal action, who introduces a witness in his be- 
half, does not vouch for his triitlifulness and it is no evidence of the de- 
fendant's guilt if such witness swear falsely. 

3. Facts brought out in a cross-examination of such witness for the pur- 
pose of impeaching him can have that @elect only and cannot have the  
further e f i c t  of substantive cvidence of the defendant's guilt. 

4 It is the duty of a jury to reconcile conflicting teatimony, if possible ;, 
Therefore, IT-herein the Court below the evidence conflicted and His  
Honor in his charge assumed the falsity of the evidence of a witness fo r  
the defence and directed the jury to inquire only if such witness ha8  
sworu falsely ; Held, to be error. 

(Lutkar v. Slceen, S Jones, 356 ; Slate v. Osca~ ,  7 Jones, 305 : State v. 
Johnson, 1 Wn'lnst. 2% ; state v. S'mzth, 2 Ire. 402, c ~ k d  and approved.) 

IRTDICTMENT for Larceny, tried a t  Fall Term, 1876, of ~ A U -  

FORT Superior Court, before Moore, .J. 
The defendant was charged with stealing seed cotton be- 

longing to one Henry R. Woodard. It appeared frorn the. 
evidence of Woodard and one Jaclison, that  the day after 
the cotton was lost, Woodard the prosecutor traced seed cot- 
ton along a private path leading frorn his house to that  of 
defendant, up to 150 yards of defendant's house. That 21e 
then procured a search warrant and with an officer ancl sev- 
eral other persons, went to defendant's house a11c1 fou~ld him 
there. 

The  ofticer stated to defendant that  he had a warrallt alld 
wished to  search his house. H e  replied, "you can do so, I 
have no  cotton here." Search was then made, but no cot- 
not found in house or loft. 



JAN'SARY TERM, 1877. 225' 

They then went to defendant's barn and found in the loft 
thereof a pile of cotton covered with a bed quilt and secreted 
behind some fodder. 

Lerena Yonng testified for defcndant, that  about the time 
the cotton was stolen, she was a t  defendant's house and 
while there was requested by defendant's wife to hide sorne 
cottou for her, so that her husband could not get it, and that 
she covered the cottou wit11 a bed quilt and fodder. 

On cross-examination she stated that  the cotton secreted 
as aforesaid by her was in the loft of the house and not in 
the barn, and t h d  she did not go  to the barn st all. She 
did not hear the testiinony of the other witnesses as they 
were separated. 

His Honor in charging the jury said, " that when a de- 
fendant puts a witness on the stand i t  was a declaration or1 
his part that the witness was a truthful one. That whe~i a 
defendant attempts to nianufacture or fabricate testirliony i t  
was evidence of guilt, and then culled attention to the tw- 
tirrlony of Lerena Young in connection with that of the 
other witnesses. She located the cotton in the house loft, 
while all the other witnesses testified thzt the cotton was 
found covered with a bed quilt and fodder in the barn, and 
that  thcrc was none in the house loft." 

His IIonor then said, " if upon consideration of the whole 
case the jury were satisfied that her testimony was false and 
tL2t defendant  line^ i t  to be false, then i t  was a cireum- 
stance tending to establish the guilt of defendant, the weight 
of which was for the jury to consider and not for the Court." 
Defendant excepted. Verdict of guilty. Judgment. Ap 
peal by defendant. 

Attorney General, for the State. 
Mcssrs. George H. Brown, Jr. and J. E. Shepherd, for the 

defendant. 
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BYNUM, J. His Honor charged the jury: " That  where a 
defendant puts a witness on the stand i t  is a declaration 
upon his part tliat the witness is a truthful one ; that  when 
a defendant attempts to manuf~cture or fabricate testimony 
it is evidence of guilt." H e  then directs the attention of 
t h e  jury to the discrepancy between the testimony of the 
prosecutor and that of Lerena Young, a witness for the de- 
fendant, and concludes his charge thus: " If upon considera- 
tion of the whole case the jury are satisfied that  her 
testimony was false and that the defe~ldant Imew i t  t o  be 
false, then i t  was a circumstance tending to establish the 
guilt  of the defendant, the weight of which was for the jury 
and not for the Court." 

The proposition of law as thus laid down by His Honor 
cannot be admitted to be true without some qualificntion ; 
but for the purposes of this case me will assume i t  to be true, 
and still the defendant is entitled to a zmirc de 7ioz10 for the 
reason that  the evidence in the case did not warrant such a 
charge. There was no evidence whatever that  the testimony 
of Lerena Young was false within the knowledge and by 
the  procurenlent of the defendant. I t  was therefore error 
i11 His IIonor to submit to the ~ U I ?  a question upon which 
there was no evidence ; and doubtless the verdict of the 
jury turned in some degree upon his instructions upon this 
point. 

W e  might stop here as the defendant is clearly entitled 
to another trial for the error just assigned. 

But  we are of opinion that  His Honor erred in another 
particular material to the rights of the defendant, which 
error may be repeated on the next trial, and i t  is therefore 
not improper to notice it here. 

A s  we understand the charge, and as we think the jury 
understood it ,  clearly so in the first part of it, i t  assumes 
t h a t  where a defendant in a criminal action introduces a 
witness in his behalf he thereby vouches for his truthful- 
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aeus, and if that  witiies~ swears falsely i t  is evidence of guilt 
m p r s  the ground that such false testimony was give11 by the  
pacarenaent of the party introducing the witness. 

This proposition we think cannot be maintained, and least 
taf d, where as in our case the alleged falsehood was brought 
~ F U C  not by the defendant but upon the cross-examination of 
&he witness by the State. 

The rule of evidence au laid down by Greenleaf is this: 
-"When a party offers a witness in proof of his cause h e  
&hereby in general repreuents him as worthy of belief. H e  is 
presumed to know the character of the witnesses lie adduces ; 
.and having thus presented them to the Court, the law will 
mot permit the party afterwards to impeach their general 
reputatiou for t ruth or to impugu their credibility by gen- 
<era1 evidence tentling to show them to be nnworthy of 
.belief." 1 Greenl. Ev. 442. It is thus seen that the ryle 
Sextendu only so far a3 to forbid the party introducilig the 
witness from impeaching his general character for truth. 
_By i t1  troclucing the witness tlie party represents him to be 
:%ruthful but does not warrant him to be so, ulider the penalty 
ithat if he swears fi+lsaly i t  shall be evidence against the de- 
ife~endant upon the issue on trial. A party capnot foresee 
 that his witness will swear falsely or prevent him from doing 
.so. The only efkct of such evidence is to discredit the wit- 
Isaess. T l ~ e  true rule we take to be this, viz ; facts brought 
tout on cross-examination for the purpose of impeaching the  
,testimony of the witness can have that effect only, and can- 
zuot have the further effect of substantive evidence of the guilt  
sf the defendant. 

~t was therefore error t o  allow the facts SO brought out on 
$$he cross-examination to go to the jury for a different pur- 
~3ose  thatl that  of impeaching the credibility of the wit- 
s 9 . e ~ ~ .  Luther v. Skeen, 8 Jones, 3.56 ; State v. Oscar, 7 Jones, 
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305. But  in justice to the witness and in  justice to the- 
defendant also, the evidence should have been presented to. 
the jury in another view, to-wit ; they should have been toldt 
tha t  i t  was their duty first to  reconcile the testimony of the-  
State and defendant if possible. I f  that  could not be done. 
then they should ascertain which party, if either, had sworn4 
falsely kc. Whereas the charge assumes the falsehood of 
the testimony and directs the jury to inquire only whether 
Lerena Young had sworn falsely &c. This witness testified 
on cross-examination that  she hid the cotton in the loft of 
the dwelling house ; the State's witnesses swore that  they 
found the cotton hid in the barn loft. So far as the case. 
shows i t  might well be that after Lerena Young hid the cot- 
ton, i t  was ren~oved to the barn by the wife of the defend- 
ant, or even by the defendant himself. KO motive of hvor-  
ing the defendant could have influenced the witness to locate 
the cotton in the house, because finding the cotton in the .  
dwelling house in the exclusive occupation of the defendant 
and wife, would have been evidence tending to  establish the.  
defendant's guilt, while finding it in  a barn, not so imrnedi. 
ately in the occupation of the defendant, is sligl~ter evidence. 
of guilt. St& v. Johnson, 1 Winst., 238 ; Stute v. Smith, 2 :  
Ire. 402. 

The woman's testimony, if false, is more damaging to the. 
defendant than if i t  were true, but seems to point more to. 
the guilt of the wife :wcl witness than to the guilt of the.  
defendant. 

A t  all events it is clear from the case, as stated to us, that 
the eviclence of the woman did not favor the defendant andl 
tha t  she had no apparent motive to favor him." 

It was therefore thc more important that  the  jury shoulcl! 
have been instrllctetl to reconcile if possible this apparent 
co~lflict of testinion; between the State and defendant with- 
out irnputing corrnlkion to the witness assailed. I t  does not 
appear to us illdeed much to aEect the merits of the c a w  
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whether the cotton was found in the house loft or the barm 
loft. But for the errors pointed out there must be a ilew 
trial. 

PER CURIAAI. Venire de novo, 

WILEY E. JOIlSSON v. WILLIAM F. HENDERSON. 

Contract -- Negotiable Instrument -- Cert$eate of Deposit,. 

1 .  A certificate of deposit, when expressed in negotiable words, is neg* 
tiable and subject to the same rules that control other negotiable: 
paper. 

2. To constitute a negotiabk instrument, the promise must be to pay iw 
mo n e y  ; Therefore, where a certificate of deposit given to A and pay-. 
able "in current funds," came to B by several endorsements; Held, 
in a n  action by R against an intermediate endorser, that B was not en- 
titled to recover. 

:+. such case B stanc!~ ill the shoes of A, and his only remedy is against. 
the person who issued the certificate. 

CIVIL ACT~ON tried a t  Fall Term, 187G, of DAVIDSON Sn- 
p r i o r  Court, before C l o ~ d ,  

The action was brought on a Certificate of Deposit, the: 
laaterial part of which is as follomrs : "This is to certify that 
John F. Shoup has deposited in the Greensboro Mutual Life 
Insurance and Trust Company three hundred and fifty dol- 
lars which will be paid to him on ten days notice with ia- 
terest, &c. in current funds on the return of this certificate.'" 
Dated a t  Greensboro, Dec. 17, 1861. Upon this certificate 
there u7cre sundry endorsements as statccl in the opinion of 
this Conrt. 
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IIis Honor ma3 of opinion that the plaintiff coultl not re- 
*over and directed a non-suit, from which judgment the 

$,laintiff' appealed. 

Mr. TV. H. Bnileg, for 1)laintiff. 
$17. J; M McC'orXle, for defendant. 

UPNUM, 3. This is an action bronght upon a certificate of 
deposit, given by the Greensboro lfutnal Life Inburance and 
Trust  Con~pany to one Shoup in 1861, which mas by him en- 
dorsed to the defendant, and by the defendant to 1)outhit 6: 
Company, and by then1 wa2 endorsed to the plaintiff. I t  
certifies that Ehoup had deposited wlth the Company three 
hundred and fifty dollars to be paid to him on ten days no- 
tice, "in currelit f ~azd~q,'' on the return of the certificate. 

I t  seems to he settled now, after nmly conflicting decis- 
ions, that certificates of deposit are negotiable, whelz erpress- 
ed in negotidle zco7ds, and that the transfer of them is gov- 
erned by the same rules which cor~trol other promissory 
notes, and that the liability of the endorser is the same as 
upon the endorsenlent of any other promissory note. But  
in  order to make u certificate of deposit negotiable, it must 
h a r e  the same certainty as to parties, time and mode of pay- 
ment, as bills and notes ; and the same causes which wauld 
make bills and notes unnegotiabie,  rill make acertificate of 
deposit nnnegotiable. 2 Daniel on Kegotiable Instr~zments, 
604-6. 

To constitute a bill of exchange or promissory note nego- 
tiable the promise must be to pay In .money. And unless the 
instrument on its face affords every element to fix its value 
such a paper is only a special contract and not a negotiable 
bill or note. Accordingly i t  has been held in this State that  
where the instrument mas a "promise to pay W. W. L. or 
~ r d e r  the sum of $1.400, i11 bank stoclr or lawful money of the 
7;'nited States," i t  was not negotiable, so as to enable the as- 
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signee to sue in his ow11 nanie. dlrruitdzrv Ouk;., 2 1). Er U. 
513. The decisiou is put upon the ground that the prorn- 
ise was uot to pay n l o ~ ~ e y  absolutelg, and bank stock was 
r~ot regarded as cash. So a promise to 1)ay '.in current noks 
of the State of Sorth Carolina," is insufficient to make t h e  
instrument ~legotioble. Warren v. Brown, 64 N. C 331. S o  
a bond to pay money and clothe a hired slave is not nego- 
tiable Sutton v. C ~ r t w ,  65 N. C 123 ; Knight v. V?l. & 
Man. R. R. Co. 1 Jones, 357. 

I t  is held iu our hinter States that notes 1,ayable in "cur- 
rent bank bills," in '.office bauk notes " in ' current bank 
rioteb," in ' current f 'u~ds," are not negotiable. Me Cornbick 
v. T,  ofter, 10 Sergt. & R. 91; Wharton v. Morris, 1 Dallas, 124 ; 
Simpson v. Mie~zedcn. 3 Cold. 4-29 ; Litile v. P h ~ n i r  Bttnk,  2 
i l l ,  4 2  ; CornzueU v. Pu~nplirey, 9 Ind. IS5 ; there are many 
clecisions contradictory to these cited, but the weight of au- 
thority and the most approved writers on commercial law, 
sustain the decisions of this Court that  the note should ex- 
press simply that it is payable in tloUars which have a cer- 
tain and well fixed signification ill law. 1 Dan'l. on Nego- 
tiable Instruments, 44-6, where thc authorities on both sides. 
are collected. 

Had the certificate of deposit been made payable in "legall 
tender notes," it would probably be held to be negotiable, 
since Congress has declared and the Sulreme Court of t he  
United States held that ~ k a s u r y  notes shall be a legal ten- 
der in discharge of debts But  since that law and decisio~b 
it has been held that  a note payable in ''[ urrency," which i s  
precisely our case, does not mean legal tender currency and 
is not negotiable. Huse v. HmnFilin, 29 Iowa; 1 Daniel, 44. 

The certificate of deposit therefore 11ot being negotiable 
the endorsement of the defendant could communicate n o  
title t o  his endorsee. Even if the position of the counsel o f  
the plaintiff is conceded, to-wit ; that the endorsement of t h e  
defendant on an u~lnegotiable iustru~nent made him a guar- 
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antor, i t  cannot be pretended that thc guaranty is ne50tiaLd~ 
when the certificate of deposit i s  not. The guaranty there- 
fore could extend only to Donthit & Company and not to 
dhcir endorsee, the plaintiff. There is higlh authority, i t  is 
:true, that the endorsement of a lion-l~cgotiable note should 
ibe considered ns a guaranty as otherwise it is meaningless. 
1.2 Daniel Nego. Inst. 65'3-6. But i t  is unnecessary to con- 
~ i t l e r  the question here as for the reasons alreatly give11 its 
ibenefits cannot extent1 to the plaintiff' who is the assignee of 
3he defel4dant1s assignee. 

The plaintiff the nltirnate holder of the certificate stands 
T?n the shoes of Shoup the first holder and his only remedy 
2s against the corporation which issixcl the certificate of de- 
posit. 

The view we have tnkeu of the case renders it nnnecessa- 
nry to consider the other points raised and argned as to notice, 
demand and the statute of limitations. 

There is no error. 

PER CURIAM. Judgment affirmed. 



JANUARY TERM, 1877. 23 1 

STATE v. J O H N  ALEXANDER. 

Pardon --Definition of (( Convietion." 

T h e  term "Conviction" in Art. IJJ, 5 6, of the  Constitution denotes a 
vc rd~c t  of guilty rendered b y  a j u ry ;  I'I~erefore, whcn the defendant, 
a f t e r  verdict and judgment in the Court below, appealed to  this Court  
a n d  pending such appeal was pardoned by the Governor; IIeld. tha t  
such pardon is authorized by the  Constitution and is valid. 

"PEARSON, C .  J Dissenting.) 

ds ta te  v. McItltire, 1 Jones 1 ,  cited, distinguished and approved.) 

INDICTMENT for Larceny tried a t  Fall Term, 1876, of 
.MECKLENBURG Superior Court, before Schenck, J. 

There was a verdict of guilty in the Court below, and 
judgment that defendant be imprisoned in the Penitentiary 

for a term of five years at  hard labor. From this judgment 
the defeudant appealed. When the case was called for argu- 
meut in this Court upon the merits, the defendant entered a 
plea of Pardon granted on 27th of I)ecember, 1876,bg Curtis 
M. Brogden, the then Governor of the State. 

The question as to whether the plea should be allowed 
during the pendency of the appeal was argued by the Aftor- 
ney General, for the State, and Messrs. Shipp & Bailey, for the 
defendant. 

READE, J. The pardoning power is a useful one. I t  an- 
swers about the same purpose in the administration of crinli- 
a a l  matters that equity does in the admillistration of civil 
matters. Equity supplies that  wherein the law by reason 
.+of its universality is deficient; and pardons supply that 
wherein the criminal law by reason of its universality is de- 
ficient. I t  is however capable of abuse. And the proviu- 
ion in our Con~tit~ution which allows its exercise only after 
&rial and conviction is intended to prevent its abuse. 
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A t  common law the Crown exercised the power of pardorrt 
a t  any time. The consequence was that crimes were 
smothered. The facts were not brought to light. The per- 
son charged was not brought before the public and required 
to a ~ ~ s ~ e r  the charge and of course the public were dissati+ 
fied. 13nt under our Constitution and statute, the person 
charged must be brought before the public in a public trial 
and face his accusers and all the facts must appear and t h e  
jury must find him guilty and the Court must sentence him- 
I f  then he will ask for pardon, he cannot deceive the pardon- 
ing power. The public are in possession of the facts and  
can resist his application. Nor is the pardoiling power any  
longer irresponsible to the public ; because he has to report 
the facts and his reasons for exercising the power. 

I t  is not denied that  a 1):trJon granted under these cir- 
cumstances is valid, but the objection made is that  these 
pre-requisites do not exist in this case, for although the d o  
fendaut had been reg~~lar ly  charged, tried, Sound guilty by 
the jury and sentenced by the Court, thereby bringing h is  
case within the constitutional prorkion, yet he took i t  ou t  
of the provisio~i by appealing to the Supreme Court, which 
appeal vacated the sentence or judgment ; and so there w a s  
no uconvirtion" remaining, and therefore the pardon is in- 
valid as wanting a "conviction" to support it. And th is  
brings us to the construction of the Constitution as to what  
is meant by "conviction." Does i t  m a n  the~verdict  of t h e  
jury, or the sentence of the Court, or the verdict and sen- 
tence both ? The word is ordinarily used to denote the ver- 
dict of the jury, guilty. IIow did the jury find ? Guilty ; 
or, they convicted him. W h a t  did the Judge do ? Sentenced 
him to be hanged. This is the language ordinarily used in 
such matters, both in conversation and in books, law and 
literary. It is never said that  the jury sentenced him t lo r  
that  the Judge convicted him. 
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I n  State v. McIntire, 1 Jones, 1, Chief Justice Pearson 
says: '' The judgment is referred to in the pardon as sub- 
sisting, whereas in fact i t  was annulled by an appeal to the 
Supreme Court, and if that  Court should decide there was 
error and direct a  eni ire d e  noco, the conviction also would 
be annulled and the defendant stand as if there had been no 
trial." 

There, nlanifestly the ~ e r d i c t  is considered to be the con- 
liiciion. See also 25 Grattan, 850, and 109 Mass. 130. Bu t  
furthermore the Constitntion itself unmistakably fixes what  
it means by conviction. " No person shall be convicted of 
any crime but by the unanimous verdict of a jury," kc. 
Art. I, § 13. 

Nothing can be a conviction but the verdict of the jury. 
Take that  t o  be so ; still inasmuch as the Constitution in the 
same section in which i t  authorizes the Governor to pardon 
" after conviction," requires him to report t o  the General 
Assembly not only the conriction but the sevtence, is i t  not in- 
ter~ded that  there shall be a sentence to report; else how 
can he report i t  ? And if the appeal vacates the sentence, 
then there is no sentence to report ; and so there is no sen- 
tence to support the pardon. Technically that  would seem 
to  be so, but  i t  is a refinement merely. Suppose the defeud- 
ant  in his application for pardon should say ; '' I was con- 
victed of murder and sentenced to be hanged ; I appealed t o  
the Supreme Court, but I abandon the appeal and pray for 
a pardon ;" might not the Governor pardon him and in his 
report aay that  the applicant had been convicted of murder 
and sentenced to be hanged and appealed to the Cupreme 
Court, but abandoned his appeal and prayed for yardon; 
and that  he had pardoned him because he was satisfied that  
h e  was innocent? Would not tha t  substantially cornply 
with the Constitution to say that  he had been convicted and 
tha t  he had been sentenced, k c ?  
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I t  is insisted that the object is not to pardon hini while 
he is making defence, nor until he surrenders and begs for 
mercy. If that were true, still does he not surrender and 
beg for mercy when he abandons his appeal and prays for 
pardon? But  i t  is ~ i o t  alwajs true that the defendant ought 
to be expected to surrender and beg for mercy. There are 
cases where he has been improperly convicted and asks not 
for nzercy but for justice. 

The pardon has been shown us, and the Attorney General 
consents that  the case may be co~siderecl as if the pardon 
were properly pleaded. 

IVe therefore declare that the defendant is entitled to be 
discharged on p a p e r i t  of costs and upon the t e r m  of the 
pardon. 

PEARSON, C. J. Dissenii~zg. The prisoner after verdict moved 
for a new trial for error in the instructions. This motion 
was not allowed and sentence was pronounced and the pri- 
soner appealed. 

After the alq~eal the prisoner was pardoned, and he now 
here in this Court pleads " his pardon" as a plea " since the 
last continuance," in bar of further action it1 the premises, 
and in his plea waives his exceptions to the charge of the 
Judge  from which he had appealed and all other grounds 
of exception, and takes the position of one who "has nothing 
more to say than what has been already said" except his 
pardon. 

I11 the due order of proceeding this Court can only decide 
the matters appealed from, and the pardon cannot be pleaded 
here, but after this Court has declared its opinion to be that 
there is no error in the ruling of the Court below, and judg- 
ment is moved for in that Court, and the conviction i s  
established according to law by the judgment of the Court, 
the plea of pardon may be put in and from the ruling in 
respect to i t  an appeal to this Court may be taken by the 
State  or by the prisoner. 
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STA IF: 8. ALEXANDER 
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To avoid circuity the Attorney General waives all objec- 
tion to this irregularity and consents that  the validity of 
the  pardon may be decided by this Court in the present 
stage of the proceeding. 

The question involves the construction of Art. 111, § 6, of 
the Constitution ; " The Goveruor shall have power to grant 
reprieves, conmutations and 1)ardons c ~ j ~ t ~ ~ r  co~aict ion for all 
off'ences," &c. This turns up011 the sense in which the word 
'' convi~tion" is used. 

you have a couviction of the t ruth of the Christian rcli- 
gion, that  is, you are convinced of it. The jury has a con- 
viction of the prisoner's guilt according to the evidence, 
and the prisoner is sai(1 to be convicted by the verdict. The 
Court has a conviction of the prisoner's guilt according to 
the  verdict of the jury and according to the law of the case 
and pronounces sentence, and the priswer is then fully con- 
victed both according to the law and the facts. By the 
corruptibilitj of the meaning of words in our language a 
verdict of guilty signifjes the conviction of the prisoner and 
the  judgment of the Court also signifies the conviction of 
t he  prisoner. I n  this sense we say of prisoners confined in 
the  Penitentiary, they are " cnlwicts," that is they are under 
conviction by the sentence of the law. 

The question is, do the words '& after conviction" used in 
the ('onstitution mean after conviction by verdict or after 
cnnvictiou by verdict and the judgnleut of the Court? I 
have a convictiou that  the words are used in the latter 
seuse. My conclusion is based on four grounds : 

1. The same section of the Constitution provides ; " The 
Gorer~ior  shall annually communicate t o  the General As- 
sembly each case of reprieve, commutation or pardon granted, 
stating the name of each concict, the crime for which he was 
convicted, the sentznc9 tmnd i ts  dute, the date of commutation, 
pardon or reprieve, and the reasons therefor.'' 
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This, as i t  seems to me, removes all ambiguity and makes 
i t  perfectly clear, that the words "after conviction," mean 
after conviction by jnclgnlent, for until there be judgment 
the Governor cannot communicate to the General Assembly 
"the sentence" from ullich his lmrdon relieved the party. 
It will he noted that this clause of the section goes much 
into detail, reqniring the Governor to give the name of each 
convict, the crime, fhe sexfrnce, its date, the date of the par- 
don and the reasons thcref or; showing an intention to hedge 
in the power to grant ~ar(10: s and to cut off any latitudi- 
narian construction and to confine the power withiu rigid 
bounds 

2. Anotller clauae of the Constitution shows the Fense in 
which the word " eollviction" is used. Art. I. $, 33 ; slavery 
and involuntary pervitudc otherwife thau forcrime, whereof 
the party shall hare been d?l/!j convicted. shall be and are 
hereby forever prohibited " Alanif'estly tllese words mean 
a conviction by the sentence of the ( onrt True, a party 
may withdraw his appeal, snbrnit to  the judgment from 
which he had appealed, and after doing e o  appl j  for ~jardon; 
but  to allow him to obtain a pardon pending the appeal 
while he  is contesti~lg the legality of his conviction is in 
my judgment " to put the cart before the 11orse" and to de- 
feat the meaning of the Constitution. 

3 'There is a legislative couetruction of these words. 
Acts l8'70-"7l, Bat. Rev ch. 7 8 ,  $, 37. *'Every alylication 
for pardon must be made to the Governor in writing, signed 
by the party convicted, or by Fame perpoll in his behalf'; and 
every such applicatic n shall contain the grounds and rt nsoim 
upon which the Executive pardon is asked and shall be in 
every case aceomprlied by a certified copy of the iadict- 
ment and the twdiet  and juclgrncnt of the Cowt thereon." 

So the application cannot be made until there is a judg- 
ment of the Court. By an appeal the judgment of the Court 
is vacated. No lawyer will dispute this ; and the legal ef- 
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feet is the same as if there was no judgment. This statute 
cuts off all applicatio~~s for pardon until there be judgment, 
thus putting a construction upon the words "after convic- 
tion" as used in the Constitution. Here too i t  will be noted 
tha t  the statute evinces the same anxiety to prevent an 
abuse of the power of pardon as evinced by the Constitu- 
tion. 

4. By the common law the Crown had power to pardon 
a t  any time after an offence was coninlitted ; before trial, af- 
ter trial and before judgment and after judgment. See Mc- 
Intire's case, 1 Jones, 1. 

Under the old Constitution § 9, "the power of granting 
pardons and reprieves, except when the lmxecution shall be 
carried on by the General Assembly, or the law shall other- 
wise direct," is vested in the Governor. 

Under this section the Governors chimed and exercised as 
ample pokers of granting pardons as belonged to the Crown 
by the common law. When a pardon was granted befo~e 
trial, every one felt that  the clemands of justice had 11ot been 
fulfilled. So, when a pardon was granted offer trial and 
before judgment, every one felt that  the demands of justice 
had not been fulfilled. For the rascal could still go about 
and say "my guilt has not been established according to law 
so I am not a convicted felon. True, the jury said I was 
guilty, bbt it was because the Judge gave wrong instructions 
as to the law from which I appealed and thereby his sent- 
ence was vacated." Thus the fact of his guilt or of his in- 
nocence is not fixed but is left as an open question. The 
public mind is not satisfied for the demands of justice have 
not been met. This could o d y  be when the prisoner, by his 
plea of "guilty" or by the verdict by which the facts were 
found against him followed up by a judgment of the Court, 
stood forth as a convicted person who could do nothing more 
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than beg for mercy. But when a person moves to set aside 
the verdict and have a new trial because the Judge erred in 
his charge or for some other error, rejection of evidence for 
instance, or n~oves in arrest of judgment and mcates the 
judgmer~t by an appeal to the Supreme Court, his guilt is 
not established according to law, and should he be pardoned 
pending the appeal the public mind will not be satisfied and 
the demands of justice will not be met;  in other words, 
until his guilt is established both according to the facts and 
the lam. After the Judiciary has disposed of him and his 
auilt is established according to law he is allowed to appeal 
D 

to  the mercy of the Executire, but not before, for i t  would 
clisturb the harmony of action should mercy tread upon the  
heels of justice by snatching away the party accused before 
his guilt is fully established. 

These remarks are intended to show the evils which the  
new Constitution meant to remedy. That the evil of pardon- 
ing before trial is remedied, all admit. Why should the  
Constitution stcp a t  a point half way and not also remedy 
the evil of pardoning after trial and before the guilt of the  
party is established by judgment and the demands of justice 
are fully met ? I am riot able to conceive of any reason for 
doing so and I am convinced from the wording of the entire 
section and the reason of the thing that such was not t he  
intention. 

The case cited from the Mass. Reports has no bearillg 
for the Constitution of that  State does not contai~l the ex- 
planatory and restricting clause set out in our I:onstitu- 
tion. 

The case cited from the Virginia Reports is distinguisll- 
able for in that  State the jury fix the llunishment alld the 
Court does no more than to order t l ~ e  sentence imposed by tile 
jury to be carried into e8ect. 

I am of opinion that by our Const i tut io~ the Governor 
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has no power to pardon until the guilt of the person is defi- 
nitely fixed by the judgment of the Court. 

The plea of pardon should not be allowed. 

PER CURIAM. Pardon allowed. 

STATE v. E. S. TEETER. 

(Same syllabus a s  in ~Statf: v. Ale.ca,ader, ante 231 .) 

PEARSON, C. J. Dissenting. 

(State v. ATexa7zder ante, cited and approved.) 

INDICTMENT for Receiving Stolen Goods, tried a t  Spring 
Term, 1876, of CABARRUS Superior Court, before Schelzck, J. 

The jury rendered a verdict of guilty and the defendant 
was sentenced to imprisonment in the Penitentiary for a 
term of two years at  hard labor. The defendant appealed, 
and during the pendency of the appeal, filed a plea of Par- 
don granted by Gov. Brogden on the 30th of October, 1876. 

Attorney General, for the State. 
~ e s s r s .  R. Barringer and W. I$. Bailey, for defendant. 

READE, J. The facts as t o  the pardon in this case are the 
same as in State v. Alexander, a t  this term, and the principles 
of law are the same and the decision the same. 

PER CURIAM. W e  declare the defendant entitled to be 
discharged upon the payment of costs and upon the terms 
of the pardon. 
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STATE v. JAMES I-IEATON. 

(Same syllabus as in State v. Alesunder, ante 231.) 

PEARSON, C. J. Dissenting. 

(State v. Alexa~der, ante, cited and approved.) 

INDICTNENT for Staying an Election, (Bat. Rev. ch. 32, 
§ 39,) tried a t  Spring Term, 1876, of COLUMBUS Superior 
Court, before &lcKoy, J. 

The Bill of Indictment was found in New Hanover, and 
the case was removed to Brunswick, thence to Colun~bus. 

The jury rendered a verdict of guilty. Judgment that 
defendant be imprisoned in the common jail of Columbus 
County for three months. 

There were no exceptions to the ruling of the Court. De- 
fendant appealed from the judgment and during the pen- 
dency of the appeal filed a plea of Pardon granted on the 
20th of December, 1876, by Curtis H. Brogden the then 
Governor of the State. 

Attorlzey General, for the State. 
Messrs. Badger & Decereux and D. L. Russell, for the cle- 

fendant. 

READE, J. The facts as to the pardon in this case are the 
same as hi State v. Alexander, a t  this term, and the principles 
of law are the same and the decision is the same. 

PER CURIAM: W e  declare the defendant entitled to be 
discharged upon payment of the costs of this Court upon 
the terms of the pardon. 
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STATE v. HEATON. 

STATE v. JAMES HEATON. 

4 %me syllabus as in State v. Alexander, ante 231 ) 

;FE~RSON, C. J. Dissenting. 
((State v. Alexander, ante, cited and approved.) 

INDICTMENT for Riot against the defendant and twelve - 
'others, removed from New Hanover County and tried a t  
Fa11 Term, 1876, of COLUMBUS Superior Court, before =- 
AKoy, J 

The jury rendered a verdict of guilty and the Court gave 
judgment that the defendant be imprisoned in the Peniten- 
tiary a t  hard labor for a term of three years and pay a line 

-of five hundred dollars. The defendant appealed to this 
"Court and during the pendency of the appeal filed a plea 
.of Pardon granted by GOV. Brogden on the 20th of Decem- 
,her, 1876. 

Attorney General, for tke State. 
Messrs. Badger 8 Devereux and D. L. Russell, for the de- 

$endan t. 

READE, J. The facts as to the pardon in this case, are the 
:same as in State v. Alexander, a t  this term and the principles 
#of law are the same and the decision the same. 

PER CITRIAM. We declare that the defendant is entitled 
Qo be discharged on the payment of the costs of this Court, 
:and upon compliance with such other terms as the pardon 
prescribes. 
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STATE v. P INK ROSS and SARAH ROSS. 

Fornication and Adultery-- Marriage between Negro and White i z  
Another State -- Domieil in Another State. 

1. A marriage, solemnized in a State whose la.ws permit such marriage, 
between a negro and a white person domiciled in such State, is valid im 
this State. 

2. The domicil of the husbar~d becomes that also of the wife upon mar-. 
riage. 

3. I n  an indictment for fornication and adultery where the fenle defend-. 
ant (a white woman) left this State for the purpose of evading its laws; 
in consummaticg a marriage with her co-defendant (a negro) but  with., 
no intent to return, and afterwards both of them came to this State to.. 
reside; Helr7, that  the defendants were not guilty. 

(READE and BYNUN, JJ. Disseizling.) 

(Hicks v. Skinner, 71 N. C. 539 ; same case, 72 N. C. 1 ; Williams v Oates ... 
6 Ire. 536 ; cited, distinguished and approved.) 

INDICTMENT for Fornication and Adultery, tried a t  Au-- 
gust Specid Term, 1876, of MECKLENBIJG Superior Court, be- 
fore Schenck, J. 

The defendants are indicted for fornication and adultery- 
in living and cohabiting together without being lawfully- 
married. The cohabit io~~ is admitted. Their defence is. 
that they were lawfully married. The facts as fqund by the. 
epecial verdict are these: The defendant Pink Ross is a. 
negro man, and the defendant Sarah a white woman. Pink 
Ross is a native of South Carolina and resided there until' 
August, 1873. Sarah Ross was a resident and citizen of' 
North Carolina up to the time of the marriage between her-- 
self and the other defendant. I n  May, 1873, the defendant 
Sarah Ross (then Sarah Spake) went to Spartanburg, South 
Carolina, f i ~ r  the purpose of marrying the other defendant, 
and with the intention of evading the laws of North Car* 
lina prohibiting marriage between persons of color and: white 
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persons. The defendants were married in South Carolina 
according to the laws of that State i u  May. 1873. They 
lived in that State until August, 1873, as man and wife 
when they nlovecl to Charlotte, North Carolina. 

The laws of South Carolina do not forbid marriage be2 
tween white persons and persons of color. On this verdict 
the Judge held that the defendants mere not guiltj- and the  
State appealed. 

R ~ D X A N ,  J. (After stating the facts as above ) Tt will be 
observed that the verdict states that Sarah went to  Sonth 
~ a r o l i n a  with the intent to evade the law of Nort?, ( a r o l i n s  
prohibiting the marriage of a negro with a whit< lreisorl. It 
does not say that she had an intent to return with her hus- 
band and live in this State. I t  is difficult to see how in  
going to South Carolina to marry a negro, without an intent 
to return with him to this State, she could evade or  intend 
to  evade the laws of this State. Our laws have no extra 
territorial operation, and do not attempt to prohibit the  
marriage in South Carolina of blacks and whites domicile8 
in that  State. Such a case diEers essentially from one irr 
which both persons, being domiciled in North Carolina, 
leave the State for the purpose of contracting a marriage for- 
bidden by its law, and with an intent to return to and reside 
in North Carolina after such marriage ; and also from one in 
which the man alone Ieaveii this State for that purpose and 
with that intent. 

By the marriage of Sarah, the domicil of her husband be- 
came hers. And we must suppose that his domicil was 
bonnjde  in South Carolina until they removed to this State 
in August, 1873. 



244 IS THE SUPREME: COUBT. 

I t  does not appear that any change of domicil ~ u s  thought 
of bei'ore that time. \Ye must put out of' view theref'ore 
t h e  supposed intent to e v ~ d e  the law of North ('arolina, as 
st conclusivn of law unsuppolted by or repugnant to the facts 
f ~ u n d  in the verdict, and consider the case as if both parties 
h a d  bee11 domiciled ill South Carolina a t  the time of the 
marriage. I t  is clear that  upon the marriage the dornicil of 
the  husband became that  of the wife and for that p u r p e  
i t  tvould I J ~  immaterial whether the marriage took 1,Iace in 
t h e  State of the h ~ s b a r ~ d  or in any other State. btory 
Confl. Lnws, $ $ 194, 199. I t  was SO held by this Court i :~  
ZTicks v. Sli inn~,  71 N. C. 531 ; lbid 7 2  h'. C. 1. In War- 
render v. Warrender, 9 Bligh's Rep. 89; 2 Clark $ Ftnnelly, 
488. A nmH domiciled in Scotland married an Eng l i~h  
wonian in Englaud, and it was held that the matrimonial 
dornicil was Scotland. This view seems to h a ~ . e  been over- 
looked as i t  is uot alluded to in 1t'illium.s v. Ontes, 5 Ire. 535, 
which is therefore apparently opposed to our opinion on this 
point. But  the judgment of the Court may be sustained on 
the ground that the marriage in qut stion t here was not shown 
to be valid in South Carolina. 

The  que3tion thus presented is an important one. The 
s t a t e  of North Carolina, with the general concurrence of its 
citizens of both races, has declared its conviction that mar- 
rkges  between them tlre immoral and opposed to  public 
p l i c y  as tending to degrade them both. It has therefore 
declared such marriages void. I t  is needless to say that the 
members of this Court share that  opinion. For  that  reason 
it becomes us to be careful not to be unduly influenced by 
it i n  ascertaining, not what the law of Ilu'orth Carolina is upon 

n~arriages contracted within her limits-that is found 
in t he  Act of Asserr~bly and is bejond doubt-but what the 
law of North Carolina is upon the question presented, and 
for tbat we milst look beyond the statutes of the State. 
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If we are right in our conception of the question pre- 
sente3, to-wit; whether a rnarriitge in South Carolina be- 
tween a black man and a white woman bonz j d e  domiciled 
there an 1 valid by ths  l a i ~  of t h ~ t  State, must be regarded 
a3 ralicl in this State when the p r t i ~ s  afterwards migrate 
here? W e  think thtlt the decided weight of English a n d  
American authority requires u j  to hold that  the relation 
thus lawful in its iuc3ptioa caut inns  to bs lawful h e n .  

W e  knoc~v of but two c a m  which appear to he to the con- 
trary, which will be found in 13  La. AIL 411, a d  I5  Ibid, 
342. Mr. Bishop in noticing the fir;t of these cmes h a s  
thought i t  fit to speak of the psdple whose Court decided 
them in a tone not to h ~ v e  bseu expected from a philosophic 
jurist. Teltcrn imbelle 

The general rule is a .h i t ted  that a m~r r i age  between . 
citizen3 of a foraigu S t ~ t e  contrdcted in that State and valid 
by its laws is vd id  everywhere where the parties might  
migrate, although not contracted with the rites required b y  
the law of the country into wliicli they come and between 
persons disqualified by such law from iutermc~r~ying. Wil- 
limns v. Oales,S I re  535 ; Brook v. B~ook,  9 11. L. 193 ; Storjr 
Confl. Laws, $ $ 81 -1 13, Dabymple v. Dakyrqde, 2 IIagg- 
Consist. Rep. 416. 

I t  is contended however by thc Attorney General t h a t  
there is an exception to this rule as well e~tablished as t h e  
rule itself, viz ; that incestuous nn 1 p:)lggamou3 marriages 
although lawtul in the country in which they are contracted, 
will not be recogdzed in other Scuted in which such mar- 
riages are deemed immoral aud are prohibited. And it is 
further argued that  a marriaze between persons of different 
races is as unnatural and as revolting as an incestuous one, 
and is declared void by the law of Xorth Carz,lina. 

The exception ci.,rtainly exists notwithstanding a dictum 
of a very great Juclge to the contrary in Williams v. Onfes, 5 
Ire.  535. 
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Story (§ 113a) says, '' The most prominent if not the orlly 
known exceptions to the rule are those marriages involving 
polygamy and incest ; those positively prohibited by the 
public law of a country from motives of policy ; and those 
celebrated in foreign countries by subjects entitling them- 
selves under special circumstances to the benefit of the laws 
o f  their own country." 

On examining the  illustrations of these excelkions given 
b y  the author, it will be seen that  they are considerablj 
limited. Thus all Christian countries agree that  marriages 
i n  the direct line and between the nearest eollaterals, are in- 
c e s t , ~ ~ ~ ~ ,  and that  polygamy is unlawful, consequently such 
marriages will be held null everywhere, because they were 
null in  the place of the contract. But  beyond these few 
cases in which all Statcs agree, there is a difference as to 
what  marriages are incestuous, and in such cases the admit- 
t e d  international law leaves i t  to each 8tate to say what is 
incestuous in respect to its own subjects. I n  England, a 
marriage with the sister of a deceased wife is held incestu- 
ous and between peiaons domiciled in England i t  will be held 
void,wherever contracted. Brook v. Brook, 9 11. L. 193. 
B u t  i t  does not follow that  such a marriage contracted in a 
S ta te  where i t  was lawful, between subjects of that State, 
would be held void in England if the parties afterwards be- 
came domiciled there. There is no reason to think i t  would 
be. Story § 110, 116 a. Still stronger are the illustrations 
given in § 3 95, 96. 

However revolting to us and to all persons, who by ream1 
o f  living in States where the two races are nearly equal in 
numbers have an  experience of the consequences of matri- 
monial connexions between them, such a marriage may ap- 
pear, such cannot be eaid to be the common sentiment of the 
civilized and Christian world. When Massachusetts held 

such a number of negroes as to make the validity of such 
marriages a question of prt ctical importance her sentiments 
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and her legislation were such as ours are to-day. Medway 
Y. Needimn, 16 Mass. 157. h'ow since she hasgot rid of her 
negroes the question is of no practical importance to her. And 
as far as may be gathered from her statute book she consid- 
ers such marriages unobjectionable. Most of the States of 
the Union and of the nations of Europe with whom the 
question is merely speculative take a similar view of it. 

It is impossible to identify this case with that of an in- 
cestuous or polygamous marriage admitted to be such jure 
gentiurn. The law of nations is a part of the law of North 
Carolina. we are under obligations of comity to our sister 
States. We are compelled to say that this marriage being 
walid in the State where the parties were bonn$de domiciled 
a t  the time of the contract must be regarded assubsisting 
.after their immigration here. 

The inconveniences which may arise from this view of 
t h e  law are less than those which result from a different 
sne.  The children of such a marriage, if born in South Caro- 
lina, could migrat3e here and would be considered legitimate. 
The only evil which could be avoided by a contrary conclu- 
sion is that the people of this State might be spared the bad 
example of an unnatural and immoral but lawful cohabita- 
tion. The inconveniences on the other side are numerous, 
and are forcibly stated in Scrimshire v. Scrimshire, 2 Hagg. 
Consist. Rep. 417, and in Story, § 121. "And therefore all 
aations have consented or are presumed to consent, for the 
common benefit and advantage, that such marriages shall be 
p d  or not according to the law of the country where they 
&e celebrated." 

Upon this question above all others it is desirable (alter- 
ing somewhat the language of Cicero with which Story con- 
cludes his great work) that there should not be one law in 
Maine and*anotEer in Texas, but dhat the same law shall 
prevail at lemt throughout the United States. 
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There is no error in the judgment below. Let  this opin- 
ion be certified. 

READE, J. Dissenting. No nation can make Iaws for 
another nation. Each is independent and makes its own 
laws. But  by conlmon consent of all nations, certain rules 
have been established for their intercourse, and these rules 
constitute the law of nations. And their observance is com- 
pelled by force if necessary. This is denominated public in- 
ternational law. Wheaton's International Law, $ 77. 

As distinguished from pilblic international law for t h e  
conduct of nations as nations, there are private int~rnationaI 
laws for the conduct, not of nations as nations, but of the 
people of different nations, by which i t  is tacitly agreed 
that rights acquired, privileges enjoyed, and relations formed 
in one nation, shall be recognized in another nation. But  
it is expressly laid down that this is only by comity, 
and is never allowed where i t  contravenes a prohibitory en- 
actment. Ibid, § 79. 

No nation is bound to admit the laws and customs of 
another nation within its borders. I t  is independent in its 
Legislation and can by po~it ive enactments refuse the opera- 
tion of any law or custoni of any other nation or people. I 
speak of the power and not of the propriety. I f  a nation 
should deny to the people of other nations just and reason- 
able privileges, i t  would find its punishment in having the  
same privileges denied to its citizens. And therefore comi- 
ty, courtesy, is allowed to govern. A marriage formed in  
Scotland where nothing is required but the consent of the 
parties, we allow to be valid here, although i t  would be in- 
valid if formed here ; bscause i t  is a mere matter of form. 
and we courteously recognize it. It inflicts no harm upom 
our people. Bu t  suppose Scotland were to allow children 04 
ten Sears of age to marry, would we allow the  marriage tar 
be good here? 
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Probably we might allow i t  in the absence of a positive en- 
actment ; but we require our own people to be, the male six- 
teen and the female fourteen years of age ; or else the mar- 
riage is void ; and why may we not prohibit i t  in foreigners ? 
W e  prohibit i t  among our own people, i ~ o t  out of caprice, 
but to preve'nt improvident marriages to the degradation 
and injury of the community. I give this i l l t~s t ra t io~~ be- 
cause France which has fixed ages for marriages as we have 
wi1.l not recognize a marriage celebrated elsewhere within 
the ages, although valid where celebrated. Wheat. s 98. 
The rule is thus laid down in Wheaton, 3 § 90-1. "A con- 
tract valid by the law of the place where i t  is made is gen- 
erally speaking valid everywhere. The general comity and 
mutual convenience of nationshave established the rule, that 
the law of that place governs in everything respecting the  
form, interpretation, obligation and effect of the contract 
wherever the authority, rights and interests of other States 
and their citizens are not thereby prejudiced. * * * * 
It cannot apply where i t  would il~juriously conflict with the 
laws of another State relating to its police, its public health, 
its commerce, its revenue, and generally its sovereign au- 
thority and the rights and interests of its citizens." 

I n  other words comity is secondary to the public good of 
any given nation, and subject to be contravened by its posi- 
tive enactments. I timidly but very positively deny what 
a great Judge (Ruffin) has said, that a Turk with his many 
wives, or a Mormon, can have his rights which he has in 
his own country recognized here, because i t  is revolting t o  
our people and against their best interests. Our law pro- 
hibits the intermarriage of whites and blacks and declares 
such marriages "void." 

I f  such a marriage solemnized here between our own peo- 
ple is declared void, why should comity require the evil t o  
be imported from another State ? Why is not the relation 
severed the instant they set foot upon our soil? It i s  
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answered that we would thereby bastardize the issue and 
disturb the rights of property. Not at  all. That does not 
follow. If they have issue before they come here, the status 
of the issue may :lot be changed ; and by separating them we 
prevent issue here. Nor need their rights of property be 
affected. However that is not before us. And at  any rate 
the public good is paramount. And indiriduals who have 
formed relations which are obnoxious to our laws can find 
their comfort in staying away from us. W e  give to comity 
all the force of a constitutional provision when we allow it 
to annill a statute. Indeed we put it above the Constitution 
itself; as I believe one of the late amendments prohibits the 
intermarriage of white and colored. It is inherent in every 
natioli to prohibit whatever is .an evil to its society. And 
i t  n~us t  be its own judge of what is an evil. Self-preserva- 
tion requires it. Sfate v. Reinitart and Love, 63 N. C. 547. 

That provision in the Constitution of the United States, 
-"The citizens of each State shall be entitled to all privileges 
and immunities of citizens in the several States" does not 
mean that a c i t i z~n  of South Carolina removing here may 
bring with him his South Carolina privileges and immuni- 
ties ; but that when he comes here he may have the same 
privileges and immunities which our citizens have. Noth- 
ing more and nothing less. It is courteous for neighbors to 
visit and it is handsome to allow the visitor family privi- 
leges and even to give him the favorite seat ;hut if he bring 
his pet rattlesnake or his pet bear or spikz clog famous for 
hydrophobia, he must leave them outside the door. And 
if he bring small pox the door may be shut against him. 

I am of the opinion that a prohibitory statute is para- 
mount to what might otherwise be allowed as comity, and 
%hat the defendants are guilty. 

PER CURIAM. Judgment affirmed. 
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STATE v. lSAAC KENNEDY and MAG KENNEDY. 

Fornieation and Adulterg -- Marriage between Negro and White in 
Another State -- Domieil in this State. 

A marriage, solemnized in a State whose laws permit such marriage, be- 
tween a negro and an-hite person domiciled in thns State and who leave 
i t  for the purpose of evading its laws and with intent to return, is not 
valid in this State. 

{Williams v. Oufes, 5 Ire. 536, cited and approved.) 

INDICTMENT for Fornication and Adultery, tried at Au- 
qust Special Term, 1876, of MECI~LENBIIRG Superior Court, 
6 

before Sehench., J. 
By consent the following special verdict was rendered ; 

Isaac Kennedy is a negro man and Mag Kennedy a white 
woman. I n  1868 they were citizens of this State. Subse- 
quently they went to South Carolina to evade the law of 
this State prohibiting intermarriage of negroes and white 
persons, and were married according to the law of that State 
and immediately returned to this State. They did not in- 
tend to change their domicil from North Carolina, and have 
lived together as man and wife. The laws of South Caroli- 
na do not prohibit marriages between such persons. 

Upon this state of facts His ~ b n o r  held that  the defend- 
ants were guilty as charged in the bill of indictment and the 
verdict was so entered. Judgment. Appeal by defend- 
ants. 

Attorney General, for the State. 
Messrs. Shipp $ Bailey, for the defendants. 

I?ODMAX, J. The defendarits in this case were don~iciled 
in Xorth Carolina before and a t  the time of their marriage 
in South Carolina, to which State they went for the purpose 
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of evading the law of So r th  Carolina which prohibited their 
marriage, and they immediately after the marriage returned 
to North Carolina where they have since continued to re- 
side. 

To quote from the opinion of Lord Cranrvorth in Brook v. 
Brook, 9 H. L. 193. "There can be no doubt of the power 
of eveiy country to make laws regulating the marriage of 
its own subjects; to declare who may marry ; how they shall 
marry ;arid the consequences of their marrying." 

I t  is not necessary to say that  a marriage contracted in 
another State between residents of this State, without the 
rites and ceremonies required in this State, will be void, 
even though the parties left this State for the purpose of 
evading those riteb. Dnlrympb v. Dal,a$rnple, 2 I-Ingg. Con- 
sist K. 41 6. 

As to the formalities of the marriage the Ips loci will 
govern. But  when the law of Xorth Carolina, declares that 
all marriages between negroes and white persons shall be 
void, this is a pcrsonal incapacity which follows the parties 
wherever they go so long as they remain clon~iciled in  North 
Carolina. And we conceive that i t  is i i~material  whether 
they left the State with the intent to evade its law or not, 
if they had not bo?zaJide acquired a domicil elsewhere a t  the 
time of the marriage. Story Confl. Laws, $ 6.5. Williams v. 
Odes ,  3 Ire. 535. In  Brook I-. Brook, above cited, Lord 
Campbell says, " I t  is quite obvious that no civilized State 
can allow its domiciled subjects or citizens by making n 
temporary visit to a foreign country. to enter into a contract 
to be performed in the place of dornicil if the contract is 
forbidden by the law of the place of doinicil, as contrary to 
religion, or to morality, or to any of its fundamental insti- 
tutions." I n  that  caw an Englishman casually met in Den- 
mark the sister of his deceased wife and married her there. 
As such marriages were prohibited between English subjects 
it was held void. 



J A N U A R Y  TERM, 1877. 253 

A law like this of ours would be very idle if i t  could be 
avoided by merely stepping over an imaginary line. 

There are cases to the contrary of this conclusion decided 
by Courts for which we have great respect. Tliey are cited 
and the whole question is learnedly and earnestly cliscussecl 
by 1 Bishop Mar. and Div., § $j 371, 389 ; Medzuay v. Need- 
h m ,  Id Mass. 157 ; Stevenson v. Glay, 17 13. Mon. (Ky.) 193. 

It seems to us however that when i t  is conceded as i t  is, 
that a State may by legislation extend her law prescribing 
incapacities for contractiug marriage over her own citizens 
who contract n~arriage in other countries by whose law no 
such incapacities exist, as Massachusetts did after the decis- 
ion in Meduuy v. Needhan~, the main question is conceded, 
arid what remains is of little importance. Nothing remains 
but the question of lcgislative intent to be collected from 
the  statute. About the intent in this case we have no 
doubt. 

There is no error. Let  this ol~inion be certified. 

PER CURIAM. Judgment affirmed. 
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STATE v. THOMAS LONG. 

Indietnzent -- Overseer of Road -- Inerinzbent of Oflee. 

One who professes t o  be the incumbent of an  office and performs the 
duties of the same is estopped from denying the legality of his appoint- 
men t ;  Therefore, where in an indictment for failure to  keep s public 
road in repair ~t was proven by pawl evidence tha t  the dcfendailt pro. 
fessed to be overseer of the road and had in all  respects acted as  such ; 
Held, to be  unnecessary to show his appointment by the Court record. 

(State v. Cansler, 7 5  K. C. W 2 ,  cited and approved.) 

INDICTXENT against the defendant as Overseer of a Public 
Road, tried a t  Fall Term, 1876, of ALEXANDER Superior Court, 
before Buxton, J. 

The bill charging that  the defendant had neglected to 
keep the road over \vhich he was overseer in good repair 
(Bat. Rev. ch. 32, § 41) was found a t  Spring Term, 1876, and 
i t  was in evidence that defendant for three or four years 
previous to January, 1876, had acted as overseer of this road, 
occasionally summoning hands to work on it, and that = w e  
that  date some one else had acted as overseer. 

The defenclant denied that  he was overseer ailcl inbisteck 
that the State should produce the order of appoktment of 
the Township Trustees. (Bat. Rev. ch. 104, $ § 7-8) 

By conseut the question of l n ~  was reserved and a ver- 
dict of guilty rcildereci. 

His Honor being of opinion that there was no evidence of 
a de jure appointnlent of defendant as overseer ancl that the 
fact that  he had:acted de fucto as such was not sufficient to 
sender him liable in a criminal prosecution for mere non- 
feasance, decided the point of law in faror of defendant, 
directed the verdict to be set aside and a verdict of not 
guilty to be entered. From which ruling the Solicitor for 
the State appealed. 
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Attorney General, for t8he State. 
Mr. R. F. Armjield, for the defendant. 

FAIRCLOTH, J. The defendant was indicted as an over- 
seer of a public road for failing to keep i t  in repair and was 
convicted. The ground of appeal is that his appointment 
was proved by par01 and not by the Court record The 
proof was that he had professed to be overseer for three o r  
four years, had summoued the road hands and worked tlle 
road repeatedly, in other words had acted as overseer in all 
respects except that he failed to keep i t  in good order a t  all 
times. 

It would be better to produce the record in such cases, 
hut we think the defeildant has concluded himself by his 
own acts. 

He took the benefit of his office by not working as a hand, 
and its other emolnments if any there be. 

W e  have held that a Justice of the Peace who assumed 
the duties of the oftice and received the fees beIonging 
thereto, although he had not taken the oath of office, was 
indictabIe for misbehavior in office. State v. Cansler, 75 N. 
C.  442. And on the same principle we hold that the defend- 
ant is liable in the present case. 

There is error. Let this be certified to the end that the  
Court below may proceed according to law. 

PER CURIAM. Judgment reversed. 



256 IS THE SUPREME COURT. 

S : .\TIC v. CUAIJIINGS IIOUSTON. 

Evidence -- Confessions. 

Where the defendant, a negro, mas arrested in the night by  a Deputy  
Sheriff and three other white men, tho party being shortly after joined 
b y  other whlte men, a n d  v d d e  on the w a y  to the Magistrate, the  de- 
fendant made certain conf~ssions. ',no threats or promises or violence" 
to  him having bccn offered, such confessions are admissible in evidence. 

INDICTMENT for L a ' c e ~ ~ j  tried a t  Fall Term, 1876, of GUIL- 
FORD Superior Court, before ICrrr, J. 

The confessions of the defendant were proved by the State 
a s  having bcen made ur:der the following circumstances : 
The witness (a Dej~uty Sheriff') acccmpanied by three other 
persons, arrested the defendant near t l ~ e  city of Greensboro 
itbout 9 o'clock a t  night ar:d carried him before a Justice of 
the Peace about a mile frorn the place of arrest. While on 
the  way and after four other &elsons had joined them, the 
prisoner confessed that  he took the goods alleged to have 
been stolen. "No threats, or promises, or violence" to  
defendant were offered. The persons present were white 
men, the defendant a black man. The counsel for the de- 
fendant insisted that  the evidence was inadmissible became 
the  confessions were not voluntary. The Court overruled 
the  objection and the jury rendered a verdict of guilty. 
Judgment. Appeal by defendant. 

Attorney General, for the State. 
Mr. J. T. Morehead, for the defendant, cited State v. 

Charity, 2 Dev. 543 ; S'tnte v. Mattlzews, 66 N. C. 106 ; State v. 
Whitjield, 70 N. C. 356, and Rate v. Dildy, 72 N. C. 325. 

READE, J. TO make a man "the instrument of his own 
conviction," as Mr. Hawkins expresses it, is always repul- 
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sive. To pluck a secret from his own breast, to wing a shaft 
to slay him, although he may deserve to be slain, is cruel. 
It  is only that sort of confession which comes of penitence 
and is voluntary which ought to be allowed to cobvict. 
And this sort of confession after i t  is allowed to convict 
ought to be allowed to mitigate punishment-because i t  is a 
virtue. 

We can judge of the inducements to a confession in any 
given case only from circumstances. I f  there be threats of 
harm or promises of favor, inflictions of pain or demonstra- ~ tions of violence, then the confession is attributed to such 
influences ; but in the absence of all harn~ful influences we 
take  the confession to be voluntary. 

The facts that the defendant was. a negro and that he was 
arrested in the night time by the officer and three white 
men who were joined on the way to the Magistrate, some 
mile distant, by at  least four other white men, are calcula- 
ted to excite some suspicion ; but they are capable of expla- 
nation and they are explained by the testimony, that there 
were "no threats or promises or violence." 

Understanding these terms to be used in the broad sense 
that  no harmful influence war brought to bear upon the de- 
feudant we must regard his confessions as voluntary ; and 
therefore admissible. 

'Ihere is no error. This mill be certified, &c. 

PER CURIAM. Judgment affirmed. 
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STATE v BOB YOUNG 

Indictment -- Cheating by False Pretences -- Caveat Emptor. 

1. I n  an  indictment for cheating b y  false pretences where  ths defeqdant, 
for value obtained, delivered cotton to the prosecntrix falsely r e p  
resenting i t  to be of the grade of "good middling ;" Held, tha t  it is not 
an ind~ctable ogence, fur 

2. I n  such case the rule of cavznt emptor a p p l ~ e i .  

(State v. P,'~ifer, 6 i  3. C. 321 ; Wdte v J I  z:s, 7 )  N C. 7 j, cited, d i~t i t l -  
guished and approve 1 . )  

INDICTMEXT fdr d13.tLill~ by Fit132 TL)'ce!13 and Pretencej, 
(Bat. Rev. ch. 33 § 61.) trieJ a t  Fall T ~ r m ,  1376, of MECK- 
LENBURG Superior (ha r t ,  before Schei~cli, J 

The facts are that  one So2an Galloway the prosecutrix 
leased a tract of laud to tlefenJant for one year. Dafendant 
agreed to pay as rent four bale3 of "goo middling" cotton. 
On the first of January, 1576, he sent two bales to proaecu- 
trix and  about a month thereafter iu a settlement between 
the yartiea th9 prosecutrix took the defendant's note for 
$100 iu lieu of the other two b-tle~. The proaecutrix after- 
wards sold the cotton for $70. The defendant fdsely rep- 
resented the two bales as ' good middling" cotton for  the 
purpose of deceiving the prosecatrix an 1 to obtain a credit; 
on his contract, which credit he did obtain. 

The jury renderzd a verdict of guilty and the defendant 
moved in arrest of judgment ; that  "credit on an account" 
is not embraced by the statute a3 a th ins  to be obtained by 
false pretences. 

The Court being of opinion with defendant allowed tha 
motion and Montgomery, Solicitor for the State, appealed, 



JANUARY TERM, 1877. 259  

Attornej General, for t h ~  State. 
Messrs. W. W. Flemminj and A. Burzoell, for the defend- 

ant. 

~ A I R C T ~ O T H  J. In the cotton markets the terms "Middling, 
Goo 1 Mi i f l l i ~ ~ ~ .  Ordinarj, G,Y),I ordinary" and some others 
are well nncleratnod by buyers and sellers in  the cotton re- 
gions. They signify distinct g r d w  of cotton and sell a t  
price3 differiug very materially. I t  is a comm )? I-~lliiness 
to buy a t ~ d  sell cotton withont inspectioll 0.1 t ! ~  i )  L :i o f  
these term3 ant1 when delivered, if the gr,L 1 : 1 . ! I ,  : 121. o r  
lower the price id varied accordingly. Ret'ereu~d t < )  these 
terms here is not important except to show that the drafts-' 
man did not advert particularly to the nie of these terms, 
as the bill of inclictn~e!)t chargcq t h t  thc defitndaut fraudu- 
lerltly represented the bales of c.otto~l to  be ,'good middling" 
and finally that he obtained a credit on his account a t  t h e  
price of "good cotton " 

The defendant had agreed to yay the prosecutrix, as rent, 
four bales of "good middling" cotton for the year 1875, and 
the bill alleges that on the delivery of two bales he falsely 
represe1rtecl them as such ; whereas in fact they were of are, 
inferior grade an(1 theje facts are ascertained by the special 
verdict. I t  also charges that he falsely a:ld fraudulently 
p c k e d  said bales by having good cotton on the outside an& 
inferior cotton in the interior of said bales and thereby de- 
ceived the prosecutrix. This charge is not established by 
the special verdict, nor doe3 any evidence before us tend to. 
show that it was true. In  State v. Phver, 63 N. C. 321, 
Reade, J. after an interesting review of the doctrine of cheat- 
lr~g by false tokens, &c , states the rule to be, "that a false 
representation of a subsisting fact, cdlculated to deceive, 
lThich does deceive, and is intended to deceive, whether the  



26 0 IS THE SUPREME: COURT. 

representation be in writiug or i11 words or in acts, by which 
one man obtains ralue f'lwn another without compensation, 
i s  a false pretence i~jtlictable u d e r  our statute." The fact 
misrepresented mas that  the cotton was "good middling," 
but  this was a matter of obse~rration and thc defect was as 
patent to the prosecutrix as any one else and tlxrefore the 
doctrine of caveat cry tor  must apply. It may be that  the 
prosecutrix considered i t  as represented, and knew no better 
until  the cotton was tested in the market a t  a wbsequent 
time. I f  the fact uas found to be that the defendant had 
concealed dirt or inferior cotton, &c., within the bale arld 
represented the whole to be good then a dift'erent question 
would bc presented. This was the case iu State v. Jones, 70 
N. U. 75, where the defendant covered up dirt, chips, kc., in 
the barrel with good turpentine and represented the whole 
as good. There the defect was concealed, here it was open 
before the eyes of the prosecutrix. 

KO error. Let this be certified to the Superior Court that  
t h e  matter mag be disposcd of according to law. 

PER CURIAM. Judgment affirmed. 
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S'L'ATE v. ROBERT 11. CAMPBELL. 

Indictment -- Larceny -- Euidence. 

1. Where on a trial for Iarc.:!ly t'lere mA.5 a cmHict of t e s t i m ~ n y  as  to 
whether the article alleged to be stolen was a "calf" skin or a "ltip" 
skin ; Held,  that  His Honor properly left the disputed questio:~ to the 
jury and their verdict settled the  Yame. But 

2. I n  an  ind~ctmeut for larceny w h m  the article stolen is described as a 
"calf" d i m  and 1s proven 0.1 th?  t r d  to h j  a '. kip" skin ;  Held, to be 
no variance between Lhe allegntion and t l ~ e  proof. 

(State v. Moore, 11 [re. 70 ; Reeoer v. I'oiniexter, 8 Jones, 3)s; Eender- 
S O I L  V. C'ro~~se,  7 .lone*, 623, cited and approved.) 

INDICTMENT for Larceny, tried a t  Fall Term, 1876, of IRE- 
DELL Superior Court, before Buxton, J. 

The bill of indictment charged the defendant with stealing 
" one dressed calf skin" and the evidence was that the article 
stolen was a " kip skin." The defendant insisted that the 
variance was fatal but the Court held otherwise. Verdict 
of guilty. Judgment. Appeal by defendant. 

Attorney General, for the State 
Nr .  R. F. ArmJield, for the defendant. 

FAIRCLOTH, J. The defendant was indicted and convicted 
for stealing " one drea3ed calf skin." The felony was estab- 
lished but the defendant requested IIis Honor to instruct 
the jury that they could not find I ~ i m  guilty because the  
evidence showed that the article taken was a " kip skin" 
which request was refused. The prosecutor called i t  " a 
dressed calf skin ready for work taken from a calf from four 
to six months old." Another witaesb acquainted with the  
"tanning business" testified that a calf skin is from a veal six 
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t en  weeks old, and that from ten weeks to twelve months 
old it is called a " kip  skin," and that if the calf is not well 
grown i t  is sometimes called a "calf" although over ten 
weeks old. This was the material evidence on this point. 

The  description in an indictment must be in the comnlon 
and ordinary acceptation of property and with certainty 
sufficient to enable the jury to say that the article proved to 
'be stolen is the same, and to enable the Court to see that i t  
is t h e  subject of larceny and also to protect the defendant 
by pleading outre-fois con~ict or autre Jois acquit in the evei~t  
.of future prosecution for the same off'ence so that  there may 
b e  no doubt of its identity ; and the evidence must snbstan- 
tia,lly correspond with the description in  the indictment. 
There  are reported cases in which an acquittal was had on 
distinctions too refined, as where i t  vTas charged that  a pair 
a f  stockings were stolen and i t  was proved that the stock- 
Sngs were odd ones ; and where the charge was a stolen duck 
a n d  i t  was-proved to be a drake. These nice distinctions 
-\vlljch frequently defeated the ends of justice were wiped 
.out by our statute, that  no '' criminal proceeding by indict- 
men t  * * * shall be quashed nor the judgment thereon 
s tayed  by reason of any irlformality or refinement, if in the 
bill or proceeding sufticient matter appears to enable the 
Court  to proceed to judgment." Bat. Rev. ch. 33, § 60. The 
description must still be in a plain and intelligible manner 
a n d  must correspond to  the different forms of existence in 
q-hich the same article is found. I n  its rxu- or unmanufac- 
tured  state i t  may be described by its ordinary name, but if 
i t  be worked up into some other form &c., when stolen it 
mus t  be described by the name by which i t  is generally 
known. State v. Moore, 11 Ire. 70. 

When  there is no evidence to a material matter the Judge 
m a y  say eo, but where there is a conflict in the evidence 
5t must be left to  the jury to pass upon the credibility of the 
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-witnesses and their means of knowledge &c. Reeces v. Poin- 
,dexter, 8 Jones, 308. And when the testimony is affirmative 
.and negative i t  must be left to the jury with instructions 
that  the former is entitled to' more weight than the latter. 
Henderson v. Grouse, 7 Jones, 623. 

I n  the case before us there is a coilflict of testimony par- 
.taking also of an affirmative and negative kind. I t  was 
.properly left to the jury who have said by their verdict that 
the defendant was guilty in manner and form :ts charged in 
&he bill, which is the same thing as saying it was a " calf 
-skinn and not a "kip skin" and this settled the dis- 
quted question, and His Honor was right in refusing 
40 instruct the jury to acquit on account of a vari- 
:awe between the allegation and the proof. This is 
.sufficient for this case but we feel willing to go fur- 
&her and say we thiiik the distinction insisted on is not a 
,practical one and was of no importance to the defendant in 
the trial of his case on its merits. Besides m7e know of no 
mle of law by which the Court could say precisely when 
the l' ealf " ceases and the " kip" begins. This would require 
some knowledge of their digerent pedigrees, habits and 
family relations, which are matters not well defined in the 
.Jaw books. 

There is no error. Let this be certified to the e l ~ d  that  
%lie Court below may proceed according to law. 

- PER ~ ~ U R I A M .  Judgment affirmed. 
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P. ROLLINS and others v. HAM ROLLINS and EL 31. HENRY. 

Action to Reeover Real Estate -- Parties-- Practice -- Appeal. 

1. When in an action for the recovery of real estate, both the plaintiff 
an8 a third party claim to be the landlord of the defendant, the latter 
has a right upon affidavit to be let in as a party defendant to t h e  
action. 

2. In such case if a judgment by default is taken against the tenant, 
no writ of possession can issue until the determination of the contro- 
versy between the plaintiff and the interpleading defendant. 

3. If such application to be made a party is denied, the applicant 1s a 
"party aggrieved'' for all the purposes of an appeal, under 5 299, C, 
C. P. 

(Wise v. Wheeler, 6 Ire. 106 ; Harlcey v. Houston. 6.5 N. C. 137, cited and 
approved.) 

CIVIL ACTION to recover possession of Real Estate triecP 
at Fall Term, 1875, of BUNCOMBE Superior Court, before 
Henry, J. 

The plaintiffs alleged that they were the owners of certain 
real estate in the County of Buncombe, known as the "Sul- 
phnr Spring lands." 

The opinion of this Court delivered by Mr. Justice Bynum 
contains the material facts in the case and proceedings in 
the Court below. 

His Honor gave judgment against the defendants for want 
of a bond and answer and adjudged that the plaintiff re- 
cover possession of the lands described in the complaint. 
Defendant Henry appealed. 

Mr. J; H. Merrirnon, for plaintiffs. 
Messrs. J. G. Martin $ Son and Battle $ Mordeca,i, for 

defendants. 
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BYNUN, J. An action brought by the plaintiffs to recover 
of the defendant the possession of real estate. A t  the return 
term the defendant answered denying the plaintiff's title ; 
an3 a third party, to-wit, R. M. Henry, filed an affidavit 
alleging that he was the owner of the land and that the de- 
fendant Rollins was in possession a.nd holding as his tenant; 
wherefore he demanded to be let in to defend as landlord 

against other parties for the same lands under the same 
claim of title. The plaintiffs opposed the motion and read 
affidavits to show that the defendant was th2ir tenant and as 
such was estopped to deny their title. Counter affidavits 
were read by Henry to establish the contrary. The Court 
upon all the affidavits proceeded to find the facts and to- 
declare as a matter of law thereupon that the defendant 
was the tenant of the plaintif5 and could not be heard to 
deny their title ; wherefore he denied the motion of Henry 
to be allowed to defend as landlord and gave judgment and 
awarded a writ of possession against the tenant. Henry ap- 
pealed to this Court. There is error. The case is somewhat. 
novel. Two parties claim adversely to each other to be the 
landlord of the same tenant of the same premises a t  the 
same time ; and i t  may be, that the acts of the tenant have 
been such that he is estopped from denying the title of' 
either ; as by taking a lease from one, attorning and paying 
rent to the other. Now i t  i a  p3rfectly well settled that 
even a t  common law the landlord has the right to  defend 
either with or instead of the tenant. But t h e  question is, 
when two claim to be landlord, the plaintiff and a third par- 
ty, has the latter the right to defend ? The 'answer is this ; 
where a person claims in opposition to the title of the tenant 
in possession, he cannot be considered as landlord ; b u t  the 
term "landlord" for the purposes of the action extends tcbev- 
ery person whose title is connected to and consistent withi 



266 IN  THE SUPREME COURT. 

the possession of the occupier and is divested or disturbed 
b y  any claim adverse to such possession. Adams on Eject. 
228-31. Oxendon v. Lazormce, W. B1. 1259. So that now 
i t  is considered as settled that the word landlord is extend- 
ed to all persons claiming title consistent with the posses- 
sion of the occupier ; and that i t  is not necessary they should 
have previously exercised any act of ownership over the 
lands. All such persons have the right to defend as land- 
lord and no other. The proper manner of asserting to the 
Court the right to appear and defend we think is by affi- 
davit. It is for the purposes of.the action, like an affidavit 
to continue or remove a cause ; if sufficient cause appear on 
its face, i t  is concllisive of the right to defend. Wise v. 
Wheeler, 6 Ire. 196. In  this case just cited i t  was decided 
by the Court that the liberty of defending as landlord was 
not a question addressed to the discretion of the Court but 
was a right which could not be denied. We are clearly of 
opinion that this right of defence is not a-ffected by section 
61 of the Code of Civil Proceduie, for the case of Wise v. 
Wheeler, was decided in the face of Rev. Code ch. 31, $ $ 
46-8. If the allowance of the motion to defend, was not 
then discretionary with the Court, i t  cannot be so held now, 
under a system whose express purpose is to provide for the 
trial of all questions growing out of the action. Upon filing 
the affidavit, therefore, R. M. Henry should have been per- 
mitted to  defend either with or without the tenant upon 
complying with the other statutory requirements. When 
the  tenant failed to file the necessary bonds or to  comply 
with all the p l e s  preliminary to his right to answer, the law 
and practice were that the plaintiffwas entitled to judgment 
by default against the tenant but no writ of possession could 
issue ; but there was a stay of execution until a verdict was 
had i11 his action against the claimant. Adarns' Eject. 239. 
Jackson v. Stiles, 4 Johns. 493 ; Hurkey v. Houston, 65. N. C .  
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137. R. M. Henry also moved the Court to consolidate the 
five several actions ; which motion was denied. When he 
is let in to defend as a party, the Court mill on motion, as a 
matter of course, order to be consolidated into one, all ac- 
tions for the same premises upon the same title. Not to do 
so would be gross oppression and against the entire spirit of 
our code. Even where several actions were instituted 
against the occupants of several premises but all depending 
upon the same title, Lord Kenyon ordered a stay of all the 
actions but one, to abide the event of that, saying i t  was a 
scandalous proceeding on the part of the claimant. 2 Selw. 
Prac 144. Adanls E,ject. 237. The point was taken in 
this Court that by C. C. P. § 298, no one but aparty to the 
action can appeal, and that R. M. Henry not having been 
made a party had no right of appeal. That construction is 
too narrow and would work manifest injustice. Henry 
claimed a substantial right which involved a matter of law ; 
when that was deuied him by a judicial determination he 
fell within the provisions of C. C. P. 5 299, and was a party 
aggrieved for all the purposes of sn appeal. 

PER CURIAM. I'enire de novo. 
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P. ROLLINS and others v. H U G H  BISHOP. 

Action to Recover Real Estate -- Eviction of Tenant -- Practice. 

If, in an action for the recovery of real estate in whic'~ a third person 
claimingas landlord of the defendant has beenmad; a party defendant, 
judgment is taken against the tenant defendant and he is evicted, he is 
entitled to be restored to possession until the determination of the con- 
troversy between the plaintiff and the inter2lealing defendant. 

CIVIL ACTION, to recover possession of Real Estate tried a t  
Fall Term, 1875, of BUNCOMBE S~lperior Court, before 
Henry, J. 

The facts in this case are the same as iu the preceding 
case. 

Mr. J. H. Merrimon, for plaintiffd. 
Messrs. Battle $ Mordecai and J; G. M,crtin & Son., for de- 

fendant. 

BPNUM, J.  "These four actions are instituted by the same 
plaintiffs for the same premises and under the same claim 
of title, as in the case of P. Rollins et al v. Ham Rollinsand 
R. M. B n r y ,  decided a t  the present term. The same ques- 
tions are involved and the decision in that case is referred 
to as the decisioli of the Court in t,hese actions. If t,he de- 
fendants or either of them have been evicted on judgments 
obtained in these actions they are entitled to restitution of 
possession until the determination of the issue made in 
them all between the plaintiffs and .R. M. Henry who has 

*Rollins v. Elward Sums ; Rollins r. Bishop john sot^ ; Rollins v. 
James Bishop. 
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applied and has the right to be made defendant either with 
o r  in the place of the tenants. 

Error. 

PER CURIAM. Venire de novo. 

P. ROLLINS and others v. W. L. HENRY. 

Landlord and Tenant Act -- Appeal fronz Justice's Court -- Praetice. 

Upon an appeal from a Justice's Court, in an action under the  Landlord 
and Tenant Act, when a third person claiming as landlord of the de- 
fendant has been made a party defendant in the Superior Court, and 
the appeal is dismissed as to the tenant defendant, no writ of possession 

I can issue from the Justice's Court, until the determination of the con- 
trorersy between the plaintiff and interpleading defendant. 

CIVIL ACTION to recover possession of Real Estate, tried at 
Pall term, 1875, of BUNCOMBE Superlor Court, before Henry, J.  

The facts i11 this case are the same as in the case of P: 
Rollins v. Hum Rollins, ante. 

Hr. J. H; Merrinzon, for plaintiff: 
Messrs. Battle & Mordecai and J. G. Martin $ Son, for de- 

fendant. 

BPNUM, J. This proceeding was commenced before a 
Justice of the Peace under the Landlord and Tenant Aci 
and was taken to the Superior Court by appeal of the de 
fendant. A t  the Fall Term, 1875, of that Court the appea 
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was dismissed upon the motion of the defendant himself. The 
effect of the dismssal was to remit the case to the Justice's 
Court, to be there proceeded in under the judgment which 
had been appealed from. The Superior Court therefore had 
lost its jurisdiction, nevertheless a t  the same time that 
Court awarded a writ of possession to the plair~tiffj against 
the defendant, from which judgement he appealed to this 
Court. There is error for which a venire de novo must be 
granted. 

A t  the same term at  which this appeal was dismi~sed, R- 
M. Henry filed an affidavit claiming the laud in suit and al- 
leging that this defendant was his tenant and asking to  be 
made defendant as landlord in this and several other like 
cases. W e  have determined in the case of Ro!lins v. Rollins 
decided a t  the present term, that R. M. Henry had the right 
to appear and defend, and that no writ of possession against 
any of the tenants could be awarded and executed, po.i.ling 
the trial of the issues between the plaintiffs and R. M. l i - i l -  

rp, even though judgment by default should be t2tiw.i 

against the tenants. I t  follows that the Justice of the Peace 
cannot issue a writ of possession upon the judgment i n  thi3 
case unless the plaintiffs shall recover in the actions for the 
same land wherein the said R. M. Henry is allowed to be 
made a defendant. Adams on Eject. 239. 

PER CURIAM. Venire de nova 
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E. SLUDER v. W. W. ROLLINS and others. 

Judgment -- Vacation of-- Inexcusable Negleet. 

1. Where the defendants were in the town in which a court was insession, 
at which a judgment was rendered against them, and did not commu- 
nicate the  nature of their defense to their counsel or file an  answer ; 
Held, that  they were guilty of inexcusable neglect and not entitled to  
have the judgment vacated under C. C. P. 5 133. 

2, I n  an application to  vacate a judgment, the burden is on the applicant 
to  show a proper ground. 

( Wad.Eell v. Fvoo-l, G L  N. C. 621, ci te l  and approved.) 

MOTION, to k c a t e  a Judgment taken by default, made by 
the defendants and heard a t  Chambers in Asheville on t h e  
29th day of December, 1876, before H e ~ r y  J. 

Upon the facts which sufficiently appear in the opinion, 
His Honor adjudged that the motion be allowed to the end 
that  the defendants might file an answer and defend the 
action a t  the ensuing term of the Court. 

From this judgment the plaintiff' appealed. 

Jfr. J. H. Merrinzon, for plaintiff: 
No counsel for defendants. 

RODMAN, J. This is an application under C. C. P. § 133, 
t o  vacate a judgment as taken by surpise, &c. 

W e  are of opinion on the facts stated that the defendants 
are guilty of inexcusable neglect. One of the defendants 
(W. W. Rollins) was i n  the town where the Court was sit- 
ting, on the day when judgment was rendered and on the 
day before, and for aught that appears could have instructed 
his counsel as to the defence and could have verified an 
answer. Another defer~dant (P. Rollins) had been present 
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at the place where the Court sat, during a part of the term 
but was compelled by business to leave before the term 
closed. No reason is assigned why he did not comnlunicate 
t he  nature of his defence to his counsel and verify an  answer 
before he left. 

I t  is stated that  the clcfe~dants were advised that  they 
had a meritorious defence 

Bu t  the nature of the defence is uot stated, arid i t  does 
not appear to have been communicated to the gentlemen 
who represented the defendants as their attorneys a t  that 
Court. The circumstances of cases of this class are so vari- 
ous that  precetlents can seldom be a certain guide. The 
ease rno st nearly I cicnjl,l i~~g this is f i d d d  v. Kood, 64 N. 
C. 624, .c? here the cleti.ndant ihilcd to attend Court expecting 
tha t  his witness wonltl attellti The witness failed to attend, 
the defendant's attoinej was nnal~le to obtaiu a continuance 
and a judgment Mas g i ~ c u  a g a i ~ ~ s t  the defendant. The 
Court  held that  the dei'cndt~i~t's iailure to attend was an in- 
excu~able neglect. 111 eve1 y care where there is an applica- 
tion to  vacate a judgment on the ground of mistake, kc.,  
t he  burden is on the applicant to show a propcr ground. 
The least that  can be expected of a person havii~g a suit 
in Court is that  he shall give it tha t  amount of attention 
which a man of ordinary prudence usually gives to his im- 
portant business. 

Judgment appealed from reversed. Let  this opinion be 
certified. 

PER CURIAM. Judgment reversed. 
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BOHB A. LONG a n 1  others V. THE COMMISSIONERS OF RICH- 
hfOND COUNTY. 

Zpcsatiou -- County Commissioners -- Duties nnj Awzrs -- Contraet 
by County. 

.I. Under the statute (Bat. Rev., ch. 27, 5 8,) there is no grade among 
.the duties and powers of County Commissioners, and no  preference 
3s given to  one over another. 

2. A Court has no power to interfere with the  domes tic administrdtion of 
the affairs of a County so long as the Board of Commissionsrs act i l ~ f r a  
aires; IrhereJore, where i t  was alleged tha t  a Board of Commissioners 
had not levied a sufficient t ax  to defray the ordinary expenres of the  
County, including the supp3rt of the poor, on account of the levy of a 
t ax  to pay for repairing the Court House, 1lld.Z to bs no ground for in- 
terference by the Courts. 

t. A tax levied prore.;sxlly a n 1  improperly for one purpose can be  col- 
lected and applied to any other legitimate purpose. 

-4. I t  is not fraudulent fo ra  Board of County Cornmissioners to superadd 
their personal credit to the  credit of the County in a contract concert - 
ing the necessary expenses of the County. 

INJUNCTION, heard at  Fall Term, 1876, of RICHMOND SU- 
perior Court, before Fiirches, J. 

The complaint and afidavit of the plaintiff; which were 
heard before Judge Buxton, at  Chambers on the 2 August, 
1576, alleged, among other things, that. the defendants had 
made the following levy of taxes for the current year, viz ; 

Special tax for Rail Road purposes ; 30 cents on the $100 - 

saluation and 60 cents 011 the poll. 
For County purposes ; 30 cents on the $100 and 60 cents 

o n  the poll ; and f of one per cent on income. 
For Township purposes ; 5 ceuts on the $100 valuatioll. 
Special tax for repairs on Court Douse ; 10 cents on the 

$100 valuation and 20 cents on the poll. 
18 
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That  including the State tax (which was 38 cents ox~ t h e  
$100 and one 20-100 dollars on the poll) the total taxes leviecf: 
wera one 13-100 dollars on the $100 valuation of property 
and two 60-100 dollars on the poll. 

Plaintifs alleged that  the taxes were 111 excess of t h e  
coiistitutional limitation and that  defendants were proceed- 
ing to collect them, and asked that  they be enjoined from 
collecting the special tax for repairs on the Court House.. 
Plaintiffs admitted the tax levied for railroad purposes to b e  
ualicl. TIis Honor orrlerecl the defendants to appear and  
show cause a t  the ensuing Fall Term of the Court why they- 
should not reform the assessment of County taxes by strik- 
ing out the tax levied for repairs on Court I3ouse as being 
in excess of the constitutional limitation and in the rnean- 
time restrained them from proceeding in its collection. 

On the 26th Angust, the defendants reformed the tax levy 
by striking olxt the tax for Township purposes from 301' 
cents on the $100 to 16%. but retained the tax levied for re- 
pairs ou the Conrt TIouse. A t  the regular Term the defend- 
a t ~ t s  answered, setting out the facts as above and asked that.  
they be allowed to proceed in the collection of the taxes T h e  
plaintiflr's resisted and alleged fraudulent motives in passing 
the order reforming the tax list; that  defendants had made- 
themselves lxrsonally liable for the Court House repairs and'- 
on that account retained the tax levied for that  purpose and! 
also that the ordinary County expenses would require more  
than would be raised by the reduced taxation for that  pur- 
pose. 

His Honor held that  the defendants had the right to re- 
form the tax  levy ; that  as to the alleged fraud it was not. 
such as the Court could consider; that  the levy of 26% cents: 
must be sustained being for County purposes including the- 
repairs on the Court House of the necessity for whieh t h e  
defendants were judges; that  the levy of 20 cents. on %he 
poll for repairs could not be sustained on the ground thak 
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that the poll tax must be ap1)ropriated for purposes of edu- 
cation aucl the support of the poor. 

Thereupon the C'ourt ordered that the restrairliilg order 
theretofore made, be modified so as to restrain the collection 
of the poll tax and for repairs on the Court House. 

From this order Imth the plaintiffs and defendants ap- 
pealed. 

I t  is a general principle that all transactions (.a:) : c. : i \  oid- 
ed for fmod, and there is nothing to take thib o u t  of the 
general rule. 

Messrs. Platt D. Wulker and J. N S'lupIcs for the defend- 
ants, cited, Brodnux v. Groom, 64 X. C. 244 ; Wolden V .  Univ. 
R. R. Co. 63 N. C. 410 ; iVimwom v. Webb, 66 N. C. 336 -, 
Eaughton v. Com'rs. 70 N C. 466; Brothers v. Com'rs, 
70 N. C. 726 ; Uzzellv. Com'm, 70 N .  C. 567 ; Jfitchell v. 
School Corn. 71 N. C. 400 ; Filson V. City of Charlotte, 74 N, 
C. 748; Street v. Com'rs. 70 N. C. 644. Plaintiffs do not 
show wherein fraud consists, but charge i t  in general terms, 
Mitchell v. Com'rs. 74 N. C. 457. 

The ceunsel for both parties also referred to the provis- 
ions of the Constitution and Acts of Assembly, regulating 
the manner of collecting taxes and the purpofies to which 
they should be applied. 

RODMAN, J. It is admitted by both parties that the origi- 
nal tax levy was excessire and ultra tiires and that the plain- 
tiEs were entitled to have the collection of it enjoined a s  
to the excess. 
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The  l 'rajer of the cornplaint was to enjoin the collection 
af that part of the tax which i t  appeared was i~ltended to 
pay for certain repairs on the Court House of the County, 
being 10 cents on the $100 valuation of property a::d 20 cents 
on the poll. Burton, J , granted a restraining order limited 
t o  this tax and permitting the collection of the other taxes. 
Afterwards and before the next term of the Superior Court 
of Richmond a t  which the defendants were ordered to ap- 
pear  and show cause, k c ,  the defendants revised the tax levy 
which was complained of. They reduced the tax for County 
purposes to 161; cents on the $100 valuation of property and 
00 cents on the poll and struck out the tax for Township 
purposes, but retained the tax for the repairs of the Court 
IIouse which i t  x a s  the prayer of the complaint to enjoin. 
They  thus brought the total tax within the admittedly legal 
limit of 2C3 cents on the valuation and 80 cents on the poll. 
A t  the next term of the Superior Conrt the plaintifs moved 
to continue the injunction granted by Buxton, J, to the  
hearing, and the defendants on the ground of the revision 
and reduction aforesaid, opposed the motion and moved to 
vacate the injunction, which was unnecessary, as it expired 
at the term, if not contioued, by its own limitatioil. The 
Judge  vacated thc ir~junction except as to the tax of 20 cents 
on the poll for repairs of the Court House, as to which he 
continued i t ;  and from this order the plaintiffs appealed to 
this Court. 

They contend here that the original irl.junction should have 
been continued and make several objections to the conduct 
of the  defendants in making the revision and to its legal 
effect upon the matter in controversy. 

They object: 1st. That thc revision of th'e tax levy 
was frandulent, in this ; that  the Commissioners had become 
personally liable for the cost of the repairs on the Court 
Honse and that the tax for tha t  purpose was not retained 
bona j ide and in the honest exercise of their diecretion in 
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repairing the public b~~i ld ings  of the County, but for the  
purpose of saving themselves harmless from the persond 
liability they had incurred. The Commissioners deny t h s t  
they llad bg any agreemeut made themselves personally lia- 
ble as charged and Mr. Carr the contractor for the repairs 
corroborates their denial. So that  if they had made any 
contract of personal liability his affidavit discharges them 80 

far as  he is concerned. 
But  if they had become and continued to be sureties for  

the County for the payment of the cost of the repairs, we are  
a t  a loss to see wherein the fraud upon the tax  payers coo- 
sists or what principle of 1)ublic policy is violated by their 
doing so. To repair a public building is within the class of 
necessary expenses for which the County Commissioners 
have power to tax within the constitutional limit. A con- 
tract made by them for such a purposeis valid and binds t h e  
County. I f  they can contract o n  better terms for the County 
by adding their personal credit to that  of the County, we 
Itnow of no reason why i t  should be unlawful. Besides, if 
such a contract ~Vas illegal as being contrary to public policy, 
i t  would be void and the  plaintiff"^ argument would fail, a s  
there would then be no peraonal liability. 

The contract for the repairs appears from the affidavit of  
Carr to have been made in Julz,  1876, beiore the bringing 
of this action. No reason is shown why this contract was 
not binding on the County. An il~ju~iction to prevent t h e  
Commissioners from collecting the tax  laid to enable t h e  
County to perform i t  would not annil1 the contract or exon- 
erate the County from liability to damages for a breach o f  
it. To retain this tax therefore by c,utting down the others 
cannot be regarded as a fraudulent act on the part of t h e  
Commissioners, if by fraud is meant an act to their own ad- 
vantage a t  the expense of their constituents. And we can 
conceive of no other legal meaning to be attached to t h e  
epithet fraudulent in this connection. 
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2nd. That the tax levied by the revised levy for County 
purposes other than the repair of the Court House, including 
the mainte~~ance of the poor, the payment of jurors, the sup- 
port of prisoners, &c , is manifestly insufficient for those 
purposes and the inadequacy will cause a serious and mani- 
fest damage to the County. That these objects are essential 
t o  the welfare of the County and more necessary than the 
repair of the Court ILouse and that the Commissioners d r ~  
not honestly and cannot legally cut down the tax  necessary 
for these primary and essential objects in favor of one sub- 
ordinate in its nature 

Whether the tax  levied for ('ouuty purposes as defined 
above will be adequate or not for those purposes we do not 
undertake to inquire. 

The Act  prescribing the duties and powers of County 
Con~missioners, (Bat. Rev. ch. 27, § 8) enumerates among 
rtthor~ (sub. section 10) to repair the County buildings and 
wise the expense thereof by tax, (sub. section 13) to raise 
necessary highway moneys, (sub. section 11) to erect bridges, 
(sub. section 24) to provide by tax for the maintenance and 
well ordering of the poor, (ch. 89, § 9) to feed prisoners, (ch. 
105, 5 23) to pay jurors. To these others might be 
added but it is unnecessary for the purpose it1 view. Al l  
of these duties are obligatory. The expenses for each and 
a l l  of them are of the class of necessary expenses. The stat- 
ntes make no difference in grade or necessity among them. 
They give no preferenec to one of these objects over another. 
They leave to the representatives elected by the people of 
t he  County and being its local legislature to provide for 
them all if they can within their limited power of taxation, 
a n d  if not to apportion the County revenue according to 
their discretion among the several objects, subject to this 
Zimitatiou only, that the proceeds of the poll tax  shall be 
applied to education and the support of the poor alone. 
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I t  may happen that  the County Conlrnis~ione~s with 
She limited amount a t  their command may not be able 
a0 provide aciecjuately even in their own opinion for all 
Shese objects. It may be necessary to pare down the 
appropriations for one ohject in favor of another; for ex- 
;ample, to economize in the mainterlance of the poor i n  order 
$0 feed the prisoners in the jail, or to pay the jurors, or even 
t o  repair the Court House. That  is matter of domestic ad- 
ministration, with which so long as the Commissioners act 
&fra vires, no Court has the power to interfere. I f  the Su- 
perior Courts should undertake in any case to do so, they 
would undertake to supersede the locnl legislaturea in their 
peculiar functions and would soon be called on to adminis- 
t e r  the domestic affairs of all the municipal corporations in 
&he State. 

When County Commissioners undertake to act ultra virm 
&he Courts will restrain them. Rut  when they act i?fru vires 
no  Court can corltrol their discretion. I will not undertake 
t o  say that no case can be concei.ve.l in which while acting 
&jra vires the act may not be so manifestly fraudulent that  
.a Court would not restrain it. 

Bu t  I know of no precedent for such a power in the 
Courts and I cannot a t  present imagine such a case. Aud  I 
here use the word fraudulent, not iu the senw in which i t  
seems to be used in the complaint and b r  the plaintiffs' 
counsel as applicable to an unwise or indiscreet act, but in  
i t s  proper and legal sense as applicable to an illtyal act, clone 
for  the benefit of the party to the injury of those whom he 
represents. Certainly in moat if not in all of such cases, 
t h e  law would furnish an adequate remedy and there would 
be  no uecessity for an application to the extraordinary pow- 
e r s  of the Courts under their equitable jurisdiction. The 
present is not a case demanding the use of tlioee powera. 
T h e  appropriation of the County revenue which the defend- 
a n t s  propose to make is within their discretion and the 
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Courts have no control over it. I f  the Commissioners wil- 
fully neglect any of their duties they become responsible ta. 
the criminal law. 

3. It has been stated abo-re that the Judge continued t h e  
injunction as to the tax of 20 cents on the poll, levied pro- 
fessedly for the repair of the Court I Ion~e .  I t  is admitted: 
that  the Commissioners have no right to apply any portion 
of the County poll tax to pay for repairing public buildings, 
That  tax  is appropriated by the Constitution exclusively ta 
education and the support of the poor, and the Judge would 
have been plainly right, if instead of elljoining the collec- 
tion of the tax, he had enjoined its application to any bu t  
the purposes allowed by the Constitution. 

The tax  in question was not ultra vires. I t  did not, when 
- 

added to the poll tax for other County purposes, exceed the 
constitutional limit. W e  know of no statute nor any rule 
of law or of public policy which prevents County Comnlis- 
sioners from applying a tux raised professedly for one pur- 
pose, to any othcr legitinlate purpose. There may perhaps- 
be an exception where a tax is levied by a special authority 
from the Legislature, or upon the vote of the people, which. 
mould not otherwise be lawful. W e  speak only of a tax  
levied under the ordinary powers of the Commissioners. If' 
they cannot apply the proceeds of snch a tax otherwise than  
for its professed purpose, what would become of i t  if t h e  
purpose become inexpedient or impossible, or of the excess, 
if by chance an excess was left after the purpose was accom- 
plished ? For example, after building a bridge. There is ncl 
reason why the excess or the whole amount of the t ax  ins 
the cases supposed should not be carricd into the general 
County fund arid applied to any legitimate purpose. There  
is no law requiring the County Con~missioners to state for 
what particular purpose any tax levied under their gener- 
al  powers, is levied, and such a statement if made is volurr- 
tary and not binding on them. A contrary rule would be 
inconvenient. 
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W e  have eildeavored to state and consider every material 
argument for the plaintiffs. 

The injunction granted by Buxton, J, is not continued. 
The injunction by the Judge of the Superior Court of Rich- 
mond is vacated. 

The Commissioners of Richmond County are enjoined 
from applying any part of the poll tax levied by them to  
any other objects than education and the maintenance of the 
poor. 

The plaintiffs will recover costs of the proceedings up to, 
the term of Richmond Superior Court. The defendants 
will recover costs accrued subsequent to that term including 
those of this Court. 

Case remanded to be proceeded in, kc. 
Let this opinion be certified. 

PER CURIAM. Judgment accordingly. 

RODMAN, J. The opinion and judgment in this case 011 

the appeal by plaintiffs, render unnecessary any furt,her 
opinion on the appeal by defendants. The judgment is the 
same as on the plaintiffs' appeal. 
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'ALICE S. JACKBON v. THE COMMISSIONERS OF GREENE 
COUNTY. 

Negligence -- Liability of County -- Judge's Charge. 

1. When His Honor below, in his charge to the jury, singles out a wit- 
newtthere being others testifying to the same matter) and tells the 
jury that if they believe the evidence of such witness, then, &c., Held 
to be error. 

2.  One who attempts to cross a swollen stream, the bridge ov'er it being 
out of repair, when it  is apparent that the stream is swollen and dan- 
gerous to cross, is guilty of conlributory negligence and in case of 
injury cannot recover damages of the Coucty for failure to repair the 
bridge. 

3. 'I he fact that such bridge was down and out of repair for some time 
after the Injury to the plaintifis not evidence of negligence on the part 
of the County. 

(Anderson v. Steamboat Co., 64N. C. 399 ; V i l l e y  v. Gatling, 70 N. C. 
410, cited and approved. 

CIVIL ACTION for Damages, tried at Spring Term, 1876, of 
WILSON Superior Court, before Kerr, J; 

The action was brought to the Superior Court of Greene 
a n d  removed to Wilson. The plaintiff claimed damages of 
the defendants for injuries received in consequence of their 
failure to construct and keep in repair a public bridge across 
Nahunta Creek in Greene County. 

The material facts are, that plaintiff and Miss R., her 
friend, on the 21st of September, 1874, were travelling a 
public road leading from Lenoir to Wilson County. Upon 
mriring at said creek they found the bridge down and under- 
going repairs. They then turned back, and leaving the main 
road, followed a path which led to the creek about two hun- 

*Faircloth, J., being of counsel in the Court below did not sit a t  the 
hearing of this case. 
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dredyardsbelow the bridge. I n  attempting to cross the creek 
they went down the stream about fifty yards when they saw 
an opening in the trees on the opposite bank, and got into 
water deep enough to float them from their seat. Miss R. 
got on top of the buggy in which they were riding, and the 
plaintiff stood on a trunk behind the buggy, the water being 
above the waist of plaintiff, in which conditiou they re- 
mained for some time and until rescued by persons living in 
the vicinity. Their horse was drowned. The creek was 
swollen and the current rapid, in consequence of heavy rains. 

There was much evidence-notably that of one Rawls- 
relating to the contract for repairing said bridge, the length 
of time in which the work was in progress, the breaking of 
parts of the machinery a t  the mill where lumber was pre- 
pared, the necessity of hauling said lumber a considerable 
distance, and the delay which was thereby unavoidably 
occasioned. 

His Honor charged the jury that defendants were entitled 
toa  reasonable time to repair the bridge, and if they believed 
the testimony of the witness Rawls, defendants were not 
liable. If however considering the whole evidence, they 
believed the bridge was out of order for four or five weeks, 
the defendants were liable ; and further, assuming such lia- 
bility, if plaintiff left the public highway and went to the 
creek when it was so swollen and in such condition as to 
put persons of ordinary prudence on their guard, and nt- 
tempted to cross and was thereby injured, she was guilty of 
contributory negligence and would not be entitled to a 
verdict 

Under these instructions the jury rendered a verdict in 
favor of defendants. Judgment. Appeal by plaintiff. 

Messrs. Smith $ Strong, for plaintiff. 
Mr. H. 3. Grainyer, for defendants. 
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READE, J. His Honor in singling out the testimony of 
the witness Bawls when there were several others testifying 
to the same matters, and charging the jury that  if they be- 
lieved his evidence, then there was no negligence on the 
part of the defendant, put himself in conflict with Anderson, 
v. C. F. Steamboat Co. 64 S. C. 399, and Willey v. Gatling, 70 
K. C. 410. And if the case turned upon that,  then it may 
be that  we would have to grant a new trial. 

And so we think His IIonor was in error in chargiug the 
jury that if the bridge was down four or five weeks, then 
there was negligence on the part of the defendants For no 
matter how long i t  was down afier the illjury to the plain- 
tiff, she would have no right to complain. The questiori 
which she had the right to make is, how long was the 
bridge down from the time when i t  was taken down until 
she was injured? Had there been time enough to complete 
the relrairs? A r ~ d  upon that point the o d y  evidence was 
that  i t  was taken down on the Sth, and the complaint states 
that  she was injured on the 21st oi the same month, thirteen 
days. Bu t  this error was against the defendants and they 
do not appeal. 

B u t  these errors were cured by what His Honor correctly 
charged that  even if the defendants were guilty of negli- 
gence in not repairing the bridge within reasonable time, 
still the plaintiff could not recover because the plaintiff was 
guilty of contributory negligence. 

I t  is not stated whether there was a ford a t  the bridge. 
If there was and the plaintiff had ventured to cross there 
when i t  was apparent that  the stream was swollen and dan- 
gerous to cross and injury had resulted, the defendants would 
not have been liable ; because they were not obliged to keep 
a servant there to warn oft' from a danger which was palpa- 
1 It has not been usual nor is it necessary for those who 
have the care of public roads to keep servants a t  crossings 
to give notice when the streams are "up.>' And secondly 



because i t  would have been contributor~- negligence on the 
part of the plaintiff to venture to cross a stream so swollen. 

I f  i t  would have been negligence in the plaintift' to have 
attempted to cross the ford a t  the bridge, how much more 
negligent i t  was to leaw the p~lblic road and to take an un- 
usual path and attemllt to cross a t  an unused ford, and then 
instead of going across and out a t  the only place used for 
crossing and going out, to  "turn down the stream for fifty 
yards" to t ry to  go out where there was an b'openitlg in the 
trees." 

As no great harm came to the good plaintiff we may be 
excused for the pleasantry of saying that the venture rivals 
the famous 'wade through the big swamp when i t  wc~s up." 

S o  error. 

PER CURIAJI. Judgment affirmed. 

JOI-IK BEARD and wife v. CIIARLXS J. BINGHAM and others. 

Court of Equity -- Practice -- Usurious Contracts. 

A Court of Equity will not permit the enforcement of a usurious contract, 
but  when c-IIed upon by the borrower for assistance will compel him 
to do equity by paying the principal money with legal interest. 

(Ballinger v. I?dtourds, 4 Ire. Eq. 449, cited and approved.) 

MOTION to dissolve an I~i~junction, heard a t  Chambers on 
the 10th day of November, 1876, before Cloud, J. 

The plaintiffs alleged that in January, 1874, they executed 
a note for $321.52, with interest a t  10 per cent. t o  Thomas 
E. Brown one of the defendante, and to secure the payment 
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thereof executed a mortgage deed to defendant Uingham 
conveying certain lands in Rowan County, being the home- 
stead of plaintiffs. 

Subsequently defendant Brown assigned the note to de- 
fendant Kesler who purchased with notice of the usurious 
interest. A sale of the land mas advertised by defendant 
Bingham w d e r  the power contained in the deed, but an or- 
der was made by Kerr, J., restraining him from selling arid 
directing him to appear before the Judge of the 8th Dis- 
trict and show cause why the injunction should not be made 
perpetual. 

The defendants appeared and filed an answer alleging that  
they did not intend t o  exact the 10  per cent. interest by 
reason of an Act to prevent usury, ratified on the 22nd of 
February, 1875 ; that  the original consideration of said note 
was for money borrowed of one Swink, that Swink was in- 
debted lo defendant Brown for the purchase of a house and 
lot in Salisbury, and assigned the said note to said Brown 
as part payment ; that  plaintiffs have never paid any part 
thereof; the defendants ask that  the injunction be diesol~-etl 
and the said land be sold to pay the debt. 

IIis Honor dissolved the injunction and ordered that tic. 
fenclants be allowed to collect the principal of the note atid 
six pcr cent interest, and adjudged that defendant Bingharn 
the trustee proceed to sell the land. 

Appeal by plaintif&. 

No counsel for the plaintiffs. 
Mr. J. M. Mc CorIile for the defendants, cited Ballinger v. 

Edwards, 4 Ire. Eq. 449 ; JfiBruyer v. Roberts, 2 Dev. Eq. 
75, and State Bunk v. Knox, 1 D & B. Eq. 50. 

FAIRCLOTH, J .  A Court of Equity is as  much bound by 
the Statute of Usury as a Court of Law, and will not allow 
the  lender to enforce his usurious contract ; and when called 
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upon by the borrower for assistance to protect him i t  will 
give it, but will require him to do equity by paying t h e  
principal money and the legal interest. Ballinyer T. Edwards, 
4 Ire. Eq. 449, and the cases cited. 

I n  this action the order below of His Honor is affirmed, 
with the modification, that if the plaintiffs fail to pay and 
satisfy said judgment for thirty days after service of a certi- 
fied copy of this opinion then the defendants may proceed 
to  foreclose their mortgage by eale and satisfy their said 
judgment. Defendants will recover their costs i n  this 
Court. 

Let this be certified. 

Judgment accordingly. 

WILLIAM E. ALLEN and others T ~ .  J O H N  CHAPPELL. 

County Court of Granville -- Sale of Land for Partition. 

1. Under the provisions of ch. 41, Laws 1851-'2, the former County Caurt. 
of Granville had authority to order the sale of land for partition. 

2 .  When the record of the Court in such case shows no order of sale, but 
a report of sale, a new sale ordered and confirmed and a deed made ta, 
the purchaser, it sufficiently appears that such sale was made by order 
of the Court. 

CIVIL ACTION to recover possession of Real Estate, triec'r 
at August Special Term, 1876, of GRANVILLE Superior Court, 
before Seymour, J. 

The plaintiffs are heirs at  law of one Charles Allen who. 
died intestate in the year 1858, in possession of the land in 
controversy. In  a proceeding had in the late County Court 
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of Granville under the provisions of ch. 41, Laws 1851-9, 
said land was sold for partition in 1860, and bought by the 
defendant who has been in possession of the same since that 
time. 

The plaintiffs insisted that they were entitled to recover 
upon the ground that  the said County Court did not have 
jurisdiction of the action and that the proceedings therein 
did n2t show that  any order of sale had been made. There- 
upon the plaintiff3 moved for judgment on the facts found 
by the jury, the subata~~cc of which is above stated. His 
Honor however being of opinioli tlmt said County Court 
had the jurisilic*tion and power exercised by i t  in said pro- 
ceeiling to sell ssitl l a d  fi)r partitio:i, refused the motion 
aud gave judgment in f'ivor of clefendwit. Appeal by plain- 
tiff's. 

Mzssrs. L. C. Ekonr Is : L ~ J  J. B. Bztchelor, for p la in t i s .  
Mksrs. Busbee 8 Busbee and Men irnon, Fuller 8 Ashe, for 

defendants. 

E'AIRCLOTII, J. The County and Superior Courts and the 
Court of Equity by early statutes had authority to order 
partition of lands among tenants in common, &c., and by the 
Act  of 1812, the Court of Equity had authority to order a 
sale of such lands for division whenever i t  suficieutly ap- 
peared that actual partition could not be made without 
injury to some or all of the parties interested, and by the 
Act of Assembly of 1852, ch. 41., power to order such sales 
was conferred upon the County Court of Granville County, 
under the same rules, regulations and restrictions as applied 
to the Court of Equity in s t~ch  cases. The plaintiffs filed a 
petition to sell the land in controversy in said County Court 
under said Act and the lands were sold and deed made to  
the defendant by the Clerk of the Court. One of the ques- 
tions raised in this action was the jurisdiction of the Court 
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i n  said proceeding.j, the plaintiff$ denying the same. We 
5ad that  the preamble recites the reason, and that the Act in 
. q w m  terms confers the power, and we see no ground to 
&ubk the jurisdiction. 

'The plaintiffs also insist that the record of eaid gale shows 
nonader of sale by the Court, and that therefore no title 
passed and that they still have it, and they bring this action 
to establish their title in opposition to said eale and not un- 
der it for the purpose of enforcing it. The defendant offer- 
ed evidence to prove payment of the purchase money, which 
was excluded and the plaintiffs excepted to the ruling of 
His Honor on the question of damages, but neither of these 
questions are of any importance, unless the plaintiffs can es- 
tablish their first allegation, to wit; that they have the title. 
The record of the County Court appears regular in all re- 
spects except that i t  does not show an order of sale prior to 
the report of sale by the Clerk, but i t  shows that the report 
was set aside and .'a new sale ordered" by the Court, which 
was had and confirmed and  as completed by a deed to the 
purchaser, nnrl it tliereforc suiiiciently appears that said sale 
was  made by order (If the Court l~aving jurisdiction. 

If  the plaintiff's were endeavoring to have said sale enfor- 
ced in any manner as to collect the purchase money, &c., if 
in f'act i t  has not been paid, then the questions of evidence 
touching payment, damages, &c., would be material and im- 
portant, but a t  present they are not. W e  therefore affirm 
the judgment below without prejudice to the parties in any 
other form of proceeding. 

KO error. Let this be certified. 

EER CURIAM. Judgment affirmed. 
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0. P. JAMES Guardian and others V. OWEN WEST 

Homestead -- Fuilz~re of Lien. 

The lien created by a levy made under execution prior to t h e  adoption of 
the Constitution of 1868, is lost by a failure to take out a ven. ex. an$ 
t h e  issuing of an alias.$. fa. after the Constitution went  into effect. 

(McKethan, v. Te~ry,  6 1  N. C 25 ; Yarboro v. Sfate Hank, 2 Dev. 23. cited 
and approved.) 

CIVIL ACTIOS, for the recovery of Land, tried a t  Fall Term, 
1876, of WAYNE Superior Court, before Seymour, J. 

The action was brought to the Superior Court of Duplin 
County and removed to Wayne. 

The plaintifY claimed under a deed executed by the Sher- 
iff of Dnplin, and introduced a transcript of a judgment 
rendered a t  Fall Term, 1867, of the Superior Court of said 
County in an action wherein Jere. Pearsall, G'd'n, &c. was 
1,laintiR a n d  the defendant, Owen West et. a1 were dcfend- 
ants. 

On said judgment an execntion issued January 9th, 1868, 
arid was returned levied February 3 4  1865, on the locus in 
quo. 

On the 15th of October, 1868, another execution issued on 
said judgment but by direction of the creditor mas not 
levied on the property of West. On the 10th of March, 1869: 
another execution issued on said judgment returnable to 
Spring Term, 1869, a i d  upon which the former levies were 
entered and under which on May 1, 1869, the Sheriff sold 
the land in dispute when W. R. Ward became the purchaser 
and transferred his bid to the plaintiff to whom the Sheriff 
executed a deed. 

The defendant claimed the land as a honlestead it being 
admitted that i t  did not exceed $l,OCO in value. P la in t8  
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insisted that by reason of the levy of February 3 4  1868, the 
defendant was not entitled to n homestead but upon an inti- 
mation of His Honor that this levy was waived by the issu- 
ing of subsequent executions, the plaintiff' submitted to a 
nonsuit and appealed. 

Jfessrs. Smith $ Strong, for plaintiE 
MT. J. I,. Stexonrt, for defendant,. 

READE, J. The levy of Febrnwy, 1868 was prior to t h e  
Constitution which establishes a homestead and created a 
lien which if i t  had been kept up would have defeated the 
defendants' homestead. ~WcKethan v. Terry, 64  K. C. 25. 

But the plaintiff instead of taking out a veu cc wit11 a$. 
fa. clause, took out an alias ji. fa. after the Constitr~tio~i went 
into effect. And he thereby lost his prior lien. Ycrrboro v, 
State Bank, 2 Dev. 23. 

There is no error. 

Judgment affirmed. 



J1ESI:Y iT0S GLAHX and others v. A .  J. DeRObSETT aildotlit 1s. 

Praetiee -- Severanee of Defenee -- Demurrer. 

7.  In  an action against several dtfendants whose liability is joint and 
whose interest in the action is identical, the defendants will not be 
permitted to sever in their defence. 

2. A demurrer,  IT-hich in order to sustain itself invokes the aid of a fact 
not appearing upon the complaint must be overruled. 

(Suggestions h y  Pearson,  C. J ,  to Clerks of the  Superior Courts upon 
the manner of mahing up records on appeal to the Supreme Court.) 

{Von Gluilr~ v. Harris, 73 S. C. 323, cited and approved ) 

CIVIL ACTION, tried a t  Fall Term, 1876, of BRUNSWICP 
Superior Court, before McKoy, J. 

The action was commenced in New I-Ianorer and remox-- 
ed to Brunswick on affidavit of plaintiff', 

A s  the subject of the decision of this Court is a question 
of pleading a statement of the facts is unnecessary. The 
demurrer of defendant Kidder was sustained Lly the Court 
below and plaintift's appealed. 

Messrs. W. S. & D. J. D~rane a i d  D. L. Russell, for plain- 
tiffs. 

NO counsel for defendants. 

PEARSON, C. J. In  Von Glnhn v. Harris, 73 N. U. 323, i t  
is held that  one creditor could not maintain an action 
against one stockholder; but that the action should be in 
the nature of a "creditors bill," in the name of one or more 
of the creditors in behalf of Ihcmaelves and all of the other 
creditors who may chooee to becoi~1~ plaintiffs against all of 
the  stockholders. 

Accordingly this action is by Von Glal~n and the other 
creditors against DeRossett, Kidder and others, who are all 
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of the stockholders known to plaintiffs, with leave to make 
defendants auy other stockholders who may become known 
to the plaintiffs. 

DeRossett and the others defend by way of answer, 
except Kidder, who defends by way of demurrer. 

The case now comes before us upon the demurrer of 
Kidder. 

This is a novel mode of procedure and we are not willing 
to allow the case to Le split up in that  way. The defend- 
ants are under a joint liability ; their interest in the ques- 
tions involved is identical aud niuch obscurity and confu- 
sion will result from a severance in the mode of defence. 
When there is but one defendant he is not allowed to de- 
mur and also to answer; after the demurrer is overruled 
he can put in an answer but he cannot defend in both 
modes a t  the same time ; that  would be double pleading i n  
a way not provided for by tlie statute of Anne. 

Here we have several defendants whose liability is joint 
and whose interest iu the question is identical. To alIow a 
severance in the mode of defence would let in all of the in- 
co~iveniences which the rule of the common law in regard 
to  practice, by which double pleading is not allowed, was 
intended to  exclude. For illustration; I f  the demurrer of 
the defendant Kidder be disposed of, that  will decide t h e  
merits of the case, and the defendants DeRossett and oth- 
ers will not have had an opportunity of being hcard b y  
counsel. I f  the demurrer should be overrnled, the case will  
in efTect be decided against them, and if i t  be sustained 
the case will be dismissed as to Kidder and they will be left 
in an anomalous condition 

By the old equity practice, when the Court is unwilling 
to sustain a plea and yet hesitates to overrule i t  absolutely 
R middle course is adopted, the plea is overruled "reserving 
the equity until final hearing." See Mitford's Pleading. 
Pursuing this analogy, the demurrer will be overruled w i t h  
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leave for the defendant to make the same defence by way of 
answer-the point not being now decided. 

The second ground of demurrer is subject to another oh- 
jection. It is "a speaking demurrer," as styled by the 
books. That is, in order to sustain itself, the aid of a fact 
not appearing upon the complaint is invoked, to-wit ; the 
allegation that a t  the expiration of the charter, the-Bank 
held a fund which should be first applied to the satisfaction 
of the debts of the plaintiffs. Whether there be any fund 
left on hand a t  the expiration of the charter of the Bank 
is a question of fact that cannot be inquired into upon de- 
murrer, which raises only an issue of law in regard to the 
cause of action set out i11 the complaiiit. 

Error. Demurrer overruled, reserving the equity of the 
defendant. 

Should this case extending now to 110 pages be brought 
I:J) again we will not open the papers unless all of the ma- 
terial pleadings are printed or unless there be "an index" to 
the  several pageF. 

The Court will say to the Clerks of the Superior Courts, 
"instead of attaching all of the pupers together, so as to make 
i t  "a labor" for the Justices to keep the "legal cap" from 
"folding up" &c. which provision was imported from the 
State of New York into our State, where fortunately there 
has not been any use for it, we would be better pleased if 
you endorse a file of papers "complaint and answer" ; anoth- 
er  file, "evidence and charge of Judge" ; another 'Ljudgment 
and appeal." 

In this way the members of the Court will be relieved 
from a labor that has got to be intolerable ; i. e. 123 pages 
s f  manuscript to decide a demurrer which is not conclusive 
npon the other defendants 

Error. 

Judgment revereed. 
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WILLIAM A. QUINCEY v. W. L. 11. PERKINS. 

Praetiee -- New Trial -- Absenee of Witness. 

The terms of 5 236, C. C .  P. do not, include all the grounds upon which a 
~ o u i t  may grant a new trial, but are  additional to the grounds men- 
tioned in $133, C. C. P. Therefove, when the Court below refused t o  
continue an action on account of the absence of a material witness for 
the defendant and after judgment in favor of the plaintiff granted the 
'defendant a new trial on account of the absence of such witness ; Held, 
not  to be error. 

CIVIL ACTION, tried a t  August Special Term, 1876, of 
G~ANVILLE Superior Court, before Srymour, J; 

On the trial in the Court below the plaintiff read his corn- 
glaint and the defendant his answer and each rested his 
axme. 

Under instructions of the Court the jury found a special 
verdiet in favor of plaintiff' for $562.16 subject to the opinion 
of His Honor. 

The counsel for defendant then made a motion for a new 
trial upon the ground previously taken by him for a con- 
tinuance, to-wit ; the absence of a material witness. His 
Honor being of opinion that substantial justice could only 
be obtained by a new trial set aside the verdict arid ordered 
the caw to be continned. Plaintiff'excepted and moved for 

judgment on complaint and answer which was refused. 
Plaintiff' appealed. 

Messrs. L. G. Edzoads and J. B. Batchelor, for plaintiff: 
Messrs. Merrimon, Fuller $ Ashe, T. L. Hargrove and T. B. 

Yenable, for defendant. 

RODMAN, J.  The defendant moved for a continuance on 
the ground of the absence of his material witness. This 
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motion was refused by the Judge. The defendant was thus 
compelled to go to trial, and inasmuch as by his answer he- 
had admitted the execution of the note sued on and that  a 
part of i t  remained unpaid and as he could not give any 
evidence of his defence in avoidance, the jury of course found 
for the plaintiff. The defendant moved for a new trial on 
the same ground on which he had moved for a continnance, 
and the Judge set aside the verdict and granted a new trial. 
It was argued by Mr. Batchelor for the plaintiff that  the- 
Judge could grant a new trial only in the cases mentioned 
in sub-section 4 of § 236 of C. C. P., and that  none of the  
reasons there mentioned existed in the case. If a 236 is 
read in connection with $ 133 i t  will be seen that 236 was 
not intended as a statement of all the cases in which the 
Judge might grant a new trial, but as an addition to the 
cases or g r o ~ ~ n d s  mentioned in 133, and also to prescribe 
that  in the cases there mentioned the motion must be heard 
a t  the term a t  which the trial is Ilad. 

By § 133 the Judge in his discretion may relieve a party 
from a judgment, order or other proceeding taken against 
him through his surprise, kc., a t  any time within one year, 
kc. Of course therefore he may do i t  a t  the term a t  which 
a verdict (for this is included in the term "other proceed- 
ing") is taken. I n  the present case the Judge evidently 
thought that  the defendant had been surprised by the ab- 
sence of his witness and wished to review his refusal of the  
motion to continue, which he could only do by granting a 
new trial. 

W e  cannot say that  the discretion of the Judge was im- 
properly exercised. 

There is no error. 

PER CURIAM. Judgment affirmecl.. 
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OTHO V. POOL v. J. B. TREXLER and wife. 

Draining Wet Lands -- Constitutionality of Aet. 

The Ac t  concerning "Draining wet lands" (Battle's Revisal, ch. 39) i s  
constitutional. 

(BYNUM, J. i3isse1aiiizg.J 

( B r o w n  Y. Keener, 74 N. C'. 714, cited and approved ) 

This was a PROCEEDING under the Act concerning "Drain- 
ing Wet Lands" (Bat. Rev. ch. 39.) heard at Pall Term, 
1876, of ROWAN Superior Court, before Cloud, J. 

The actiou was instituted before the County Commission- 
ers and brought by appeal to the Superior Court. 

The defendant insisted that said Act authorizing the as- 
sessment, &c. was unconstitu~ional, in that ; private proper- 
t y  was taken for private uses without compensation to the 
owner thereof. 

His Honor sustained the position taken by defendant and 
gave judgment accordingly. Appeal by 

Mr. J. E. Kerr, for plaintiff. 
Mr. J. M. ~7lcCorIrle, for defendant. 

PEARSON, C. J. Every citizen holds his land subservient 
to such "police regulations" as the General Assembly may 
in its wisdom enact in order to promote the general welfare. 
Brown v. Keener, 74 N. C. 714. 

I take this proposition to be settled and will not attempt 
to make "a rehash" of the cases set out by Cooley, ch. 16, 
Wonstitutional Limitations." 

I f  the General Assembly has power to make regulations 
for draining a swamp containing 10,000 acres it has the same 
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power in regard to a swamp containing 1,000 acres. So of 
100 acres, so of 1 acre. 

There is no distinction in the principle ; the only differ- 
ence is in regard to  the degree. 

W e  declare our opinion to be that the police power of the 
General Assembly authorized i t  to  pass the Act  under which 
this  action is brought, to-wit; the Act entitled Wrair:ing 
wet lands." Bat. Kev. ch. 30. 

I t  is said the General Assembly has no power to take one 
acre of the land of A aud give it to B, on the ground that  E 
is the better farn~er of the two and will make the one acre 
produce more. That  p~oposition is granted except when 
"the power of eminent domain" is exerted for public purpo- 
ses ; as when land is taken for a railroad. These two pow- 
ers "eminent domain" and "police regulations" arc distinct 
and yet  they are frequently confounded. By the one, the 
property of A is given to 13. By the other, the property of 
A is left in him, but is made subservient to the general wel- 
fare. "Cart ways," Eat. Rev. ch. 104, § 38, furnishes an 
analogy. Under the power to make "police regulations" 
the land of A is made subservient to the land of B for the 
purposes of a road. After some contestation the question of 
the power of the General Assembly was yielded. So in our 
case the power of the General Assembly to make the land of A 
subservient to the land of B for the purpose of drainage 
must also be yielded upon the authorities and upon the rea- 
son of the thing. 

Error. 

Judgment reversed, and procededo. 
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J O H N  S. MANNIX Administrator of J. H. HAUGHTON v. ROSS R. 
IHRIE and wife and others. 

Administrator -- Sale of Land for Assets -- Speeial Proeeeding. 

2 .  Where in contemplation of marriage, A conveyed land to B,  his in- 
tended wife, for life with remainder to her children by such marriage ; 
and afterwards judgments were obtained against A ; and thereafter A 
conveyed all his remaining interest in the land in  trust to secure a 
debt; and afterwards A and B died without children and a petition 
was filed by the  Administrator of A to sell the land for assets ; Held, 
that the Administrator should make the sale and pay the purchase 
money into Court, to be distributed under the order of the Court. 

2 .  Under Bat. Rev. ch. 45. 4 71, every interest in real estate, whether le- 
gal or equitable, is subject to sale by an Administrator for assets. 

3. Only such equitable interests in land as are authorized by the Act of 
1812, can be sold under execution. 

This was a SPECIAL PROCEEDING had before the Clerk of 
the Snperior Court of CRAVEN County the object of which 
was to obtail~ an order to sell real estate for assets. 

The Clerk granted the prayer of Ihe plaintieand made 
an order of sale from ~vhich the defendant Craycroft appeal- 
ed and the case was heard on the 16th of December, 1876, 
a t  Chambers, before Seymour, J. 

The question submitted to His Honor mas one of law ari- 
sing on the pleadings and especially the answer and exhibits 
of Craycroft; whether there was any estate in John 11. 
Haughton a t  the time of his death which can be sold by his 
administrator for payment of debts, and if so, what estate? 

The material parts of the deeds which are incorllorated 
i n  the answer of defendant Craycroft are stated in the opin- 
ion of this Court. 

His Honor approved and confirmed the judgment of the 
Clerk aud ordered the Administrator to sell the land de- 
scribed in the petition. Defendant appealed. 
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Messrs. Green $ Stevenson, for the plaintiE. 
Messrs. Smith $Strong for the defendants. 

FAIRCLOTH, J. By an ante-nuptial agreement dated Au- 
gust 12th, 1868, the plaintift"~ intestate conveyed a house and 
lot in Craven County to his intended wife, "during her nat- 
ural life, ren~ainder to any child or children of said intend 
ed marriage." The wife died on the 26th of May, 1876, 
without anj- child or children, and the husband died on the 
30th of May, 1876, leaving children by a former marriage. 

After the marriage several judgments against plaintiff's 
intestate were docketed in said County, before the 24th of 
December, 1874, when by deed he coiiveyed all his remain- 
ing interest in said property to B. B. Craycroft, i11 trust, as  
collateral security for the payment of a judgment rendered 
against him in November, 1874, in favor of B. B.  Craycroft 
& Co. 

The defendants insist that  plaintiff's intestate a t  the time 
of his death had no such interest in said house and lot as 
the plaintiff'can sell for assets, and that  during his wife's 
life estate he had a vested remainder which passed to Gray- 
croft and became absolute and indeleasible a t  her de.ath, in- 
dependently of said judgme'nts. 

The real estate which an Administrator may sell includes 
"all the deceased rnay have conveyed with intent to defraud 
his creditors and all rights of entry and rights of action, and 
all other rights and interests in lands, teuernents and heredit- 
aments which he may devise, or by law would descend to 
his heirs. Bat. Rev. ch. 45, 71. This certainly includes 
every interest, legal or equitable, and is not limited to such 
an  equitable interest as can be sold under an execution. 
Before the C, C. P. only such an equitable interest could be 
sold under an execution as was authorized by the Act  of 
1812-such as an equity of redemption or an interest re- 
sulting from a pure, unmixed trust-and the judgment cred- 
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itor could acquire a lieu on any other equitable interest by 
filing a bill to  subject i t  to  his debt, but could not do so by 
issuing an execution. 

Since the C. C. P, 254, a docketed judgment be- 
comes a lien on the whole i~~teres t ,  legal and equitable ; but 
the juclgment creditor cannot levy upon and sell the equita- 
ble interest except such as are authorized by the Act of 
1S!2, as above explained. And therefore after the death of 
the  debtor it is the duty of the Administrator by proper 
proceedings to sell such property or as much as may be ne- 
cessary to pay the debts, ancl in this case i t  is admitted that 
the personal estate is insufiicient to pay the debts and ex- 
penses of administration. Of course this lien may be waived 
o r  lost by unreasonable delay as other rights may be ;  
anil to allow a sale of these contingent interests under an  
execution would tend tv  encourage speculation and sacrifice 
of property. 

The estate or interest of plaintiff's intestate during the 
life time of his wife was contingent, and liable to be defeat- 
ed altogether in the'everit of a child or children by said mar- 
riage, and of course such an event would have defeated his 
conveyance to Craycroft ; which conveyance could be held 
to pass an absolute estate only by way of estoppel after the 
death of the wife. 

The resultiug interest from the trust to Craycroft is also 
an interest which can be made available for creditors only 
by the admiuistrator's sale. When the adniinistrator has 
sold and collected the money, creditors, purchasers and others 
illterestecl may assert their rights and he will yay out the 
money under the directiou of the Court to those entitled to 
it. We do not undertake now to settle these questions as  
the ascertainment of other facts may become material before 
doing so. 

There is no error. Let  this be certified. 

PER CURIAM. Judgment affirmed. 
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P. %ELL $ SONS v. WILLIAJI A. JOHNSTON. 

Arbitration and Award -- Praetiee. 

1. In  an arbitration when the claims and evidence of both parties have 
been presented, it is not necessary to notify the parties of the t ime 
when the arbitrators will meet and dispose of the case. 

2. If the dccision of a question submitted to arbitrators involves the de- 
cision of another question not submitted, their decision of the latter is 
not error. 

CIYII, ACTION, tried a t  a Special Tern1 of IIALIPAX Superior 
Court (held in June, 1876,) before TVutts, J. 

The plaintiffs, residents of the City of Baltimore, were 
engaged in the manufacture of commercial fertilizers and 
the defendant a merchant residing in said County had been 
acting as their agent for the sale of the same. By reasoa of 
the transactions had between them the plaintifls alleged that  
the  defendant became indebted to them in a considerable 
amount. A lengthy correspondence ensued which resulted 
in  effecting an agreement in writing between the ~ : i : . t i m  
that  their dift'erences should be submitted to  P. A. I h u n  
and H. 3'. Zollicoffer, both of the City of Baltimore, who 
subsequently made an award which is substantially as fol- 
lows : 

1. That  defendant should not be charged with fertilizers 
carried over from the season of 1872 to that  of 1873. 

2. That defendant should have credit for the bags supplied 
by him for those damaged &c. 

3. That defendant is entitled to  commissions only on ten 
tons of said fertilizers carried over frcm the season of 1872 
and sold by him. 

4. That  plaintiffs are entitled to  $435.43 the balance due 
by defendant (as exhibited by an account stated by the 
arbitrators.) 
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The  plaintiffs further alleged that the defendant refused 
to  abide by the award and demanded payment of said sum, 

I n  his answer the defendaut denied that he had acquiesced 
in the manner of settlement as staled by plaintiffs ; that  he 
had no notice as to when said arbitrators would consider the 
matters in dispute ; that  they had no right to determine any 
question arising out of the relation between the parties-the 
agency-and that  said award was of no binding effect on 
the defendant because the agreement to submit the matter 
to  said arbitrators was too vague and uncertain for definite 
action. 

I n  the statanent of facts as agreed upon the said award 
was included together with the further facts that  the de- 
fendant selected said Duun as one of the arbitrators; that 
he mas not notified of the time and place of hearing the case ; 
that  neither party was present and the whole evidence con- 
sisted of the correspondence and written agreement as afore- 
said. 

His Honor held that  said award was l~inding on the de- 
fendant and aljudged that  the plaintiff recover the a n ~ o n n t  
ascertained to be due. Appeal by the defendant. 

Messrs. Mulbn 8 Moore and Walter &rk, for plaintif&. 
Messrs. Moore & Gutling and E. Coni.yZand, for defendant. 

RODMAB, J. I t  is argued for the defendaut that the amrarct 
i s  not binding, for that : 

1. The defendant had no notice of the time when the ar- 
bitrators would proceed in the case. 

Of course ordinarily notice to the parties to an arbitration 
is essential in order that  they may present their respective 
claims and the evidence in support of them to the arbitra- 
tors. 

But  when such claims and evidence have been presented 
there is no reason why the parties should be notified of t h e  
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time when the arbitrators will meet to consider and dispose 
of the case. I n  the present case i t  is clear that the defend- 
a n t  had reasonable ol?portunity to and did in fact present his 
defence and evidence i n  support of it as fully as it was pos- 
sible for him to do. What  reason could there be for giving 
him any notice when the arbitrators would meet to pass on 
the case. Arbitrators are not bonucl to hear arguments 
from the parties or from counsel ; they certainly are not, 

i t  is not reqnestcd of them ; a d  i t  was not requested 
and does not seem to have been expected in this case. 

\Ve think also that the defendant clearly waived any other 
notice than what he hacl. 

2. The award is basctl on t l ~ c  question of agency which 
was not submitted to the ar1)itrators; tlle question submitted 
to them being the right ofthe defenilwut to commissions for 
fertilizers which he cnutr:~cted to sell i l l  1873, but which 
the  plaintiffs did not deliver to him. I t  is admitted that 
the single cluestion submitted to the arbitrators was the de- 
fendant's right to commi~sions. But  the decisiorl of this 
depended directly upon the question whether plaintiffs had 
agreed to supply defendant with fertilizers for sale as their 
agent in 1873. The arbitrators f i id that  plaintiffs had not 
so agreed, which is a direct decision of the question submit- 
ted to them. The two questions are in substance the same. 
It was not necessary for the arbitrators to find in the precise 
words of the submission. 

It is sufficient if they decide upon the matter in differ- 
ence. 

3. The arbitrators embraced in their award other matters 
llot submitted, such as the defendant's claims for bags fur- 
nished, &c. which were not in dispute. 

The finding of the arbitrators on these items  as in favor 
of the defendant and gave him all that he claimed in respect 
t o  them. It was separate from their finding upon the mat- 
t e r  in difference and could not in any way prejudice him. 
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Ou a fair view of the award the statement of the an~ouuts of 
these several items is not a part of' the awartl a t  all. They 
had been agreed ou by the partics a d  seem to have Leen 
put to the credit of the clefendtult merely for the purpose of 
showing the balance owing by him upon an account, o f  
which no item was disputed cscept that of conmlissions, snb- 
rnitted to the arbitrators and which they clecide~l. The  
statement of an account j~lclutling these items as credits was 
unnecessary bnt did not vitiate the award. Judgment 
according to the caw agrcecl t11:1t p l i~ i~~ t i i i '  recover of (le- 
fendant $43.5.-;3 \vitll i111 c ~ w ~ i  f r o i i i  1\17 11 I)wen~l)er, 1873, 
and costa. 
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X. A. JACKSON and others v. P. J. SLOAN and others. 

Lien of Judgment -- Sale of Property Subject to Lien by Judgment 
Debtor -- Injunction. 

1. Where a debtor whose real estate IS encumbered with a judgment lien 
sells a portion of it a judgment creditor who has a lien upon the whole 
land is compelled to exhaust the unsold portion for t\e satisfaction of 
his judgment before resorting to that which has been sold. 

2. This however is nc#t to be done when it trenches upon the rights or 
operates to the prejudice of such judgment creditor. 

3. So where A obtainetl judgment against two partners and under execu- 
tion issued thereon certain real estate (alleged to be  the property of the 
partners, which allegation was  not sufficiently denied in the  answer) was  
sold hy the Sheriit' who hcld the proeceds of calc; lfeltl, in an action 
by B (who had purchased from the partilers ccrrain other real estate 
on  the lien of A's jndg~nent rested) to restrain h from selling un- 
d e r  his execat~on tlre land purchased by glaintiK, that  A should be re- 
strained from selli~rg until an account could be taken of the fund in the 
hands of tlre Sheriff and a distribution nrude of the same, so as to ascer- 
tain whether or not A's judgment wo11ld be satisfied therefrom. 

(Roberts v.  Oldham, (3 ?rT C.  0-97, citcd ant1 approved ) 

APPEAL from an ORDER vacating an Tr~jnnction, made on 
t h e  29th of Noveniber, 1876, a t  Chambers in Charlotte by 
Schei~ck, J. 

Thc action was commenced in the Superior Court of Gas- 
ton  County. The controversy in this appeal is between the 
plaintiff Jackson and the defendant S. J. Sloan. Sloan ob- 
tained a judgment agai~ist the firm of J. 8 E. B. Stowe, 
which constitutccl a lieu upon the "Stowesville Factory" be- 
longing to the firm. Afterwards Jackson purchased of J. $ 

E. B. Stowe the factory in question ancl of course subject to 
the lien of the judgment. Sloau had caused an execution to  
be issued for the sale of this property for the satisfaction of 
his debt. Jackson applied for an injunction against the sale 



and obtained a restraining order until Sloan could show 
cause. Upon his answer coming in the restraining order 
was vacated and the irljunction refused and from this the 
plaintiff appealed to this Court. 

The complaint alleged as the grounds for an injunction 
tha t  besides the "Stowesville factory" the firm of J. & E. B. 
Stowe also owned another valuable property linown as the 
"Spring Shoal" tract of laud which was subject in like man- 
lier to the lien of the Sloar~ judgment ; and that  since his 
purchase of the factory this latter tract of land has been sold 
under executions h u e d  upon the Sloun andother judgments 
and the proceeds of sale amounting to $12,000 are now in 
the hands of the Sheriff of Gaston County aud held subject 
to the discharge of these judgments in such order as the 
Court nlsy direct. The complaint further alleges that  this 
fund is sufficient to pay the Sloau judgment and all other 
liens upon the factory property which the plaintiff had pur- 
chased. 

The an;iwer of Sloan cienic; that the " Spring Shoal" tract 
belonged t u  the f i r in  of J .  S: E. B. Stowe and avers tha t  i t  
was the scp~ra tc  p1.0peiLy of J .  Stowe; and i t  denies tha t  
the lmmcds  of its sale are sufticient to satisfy all the liens 
upon i t  of a prior dignity to the 81oan jutlgmetlt and the 
Sloan debt also. The answer however does not d m y  the alle- 
gation that  the " Spring Shoal" tract was sold under execu- 
tions issued upon the S h n  and other judgmeuts, and i t  ad- 
mits that Sloan has caused an e sec~~ t ion  to issue upon the 
judgment and is threatening to bell under i t  the .'Stowesville 
Factory" theretofore purcllased by the plaintiff. 

His Honor vacated the restraining order and refused the 
i~~junct jon  as aforesaid. From thi8 ruling the plaintiff ap- 
pealed. 

Mr. J; W. Hi?zsdule, for plaintifl'. 
No counsel for defendants. 
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BTWM, J. (After stating the facts as above.) Upon this 
state of facts the plaintiff demands that the defenclant Sloan 
1 ) ~  el!joined from selling the "Stowesville Factory " and be 
coml~elled Jird to look to the fund arising from the sale of 
the "Sllring Shoal" tract for the satisfiwtion of his j u d p e n t .  
The q~~cs t ion  is whether the l~laintiff is entitled to this rc- 
lief. From the atlmissions expressed arid implied in the 
answcbr, we think he i ~ .  

Wltat are the obstacles 1)reventing the Sheriff' from pay- 
ing out the "Spring Slloal" fund in discharge of the ex- 
etwtiow under which that  1)roperty was sold, does imt ap- 
pear. As from the defendant's not denying it, we are to at-- 
suine that this sale was in part at his instance and nndci- 
his jadgment, i t  was llis duty to explain whj -  he sbaridor~ed 
his calaim to the satisfaction of his debt out of that fund and 
now recorts to another. It I I I R ~  I)e that in due course of di! - 
bursement by the Sheriff it would harc satisfietl the defend- 
ant's j ~ ~ t l g n ~ e n t  and clieelicui~lbered the land purchased by the  
plaintiff The salt of the " Spri l~g Shoal " 1xivi11g heel] 
made at the it~stallte of the d d ~ n d a ~ i t  and for the satisfac- 
tion of his debt, i t  is certainly not inequitable to restrict 
him to that i i ~ n d  until it is exhausted, without reaching and 
d i~cha rg i~ ig  his judgnlcnt. For o t l ~ e r w i ~ e  the rights of t h e  
subseq~leut purchaser of the "Stowesville Fuc.tnry," would be 
~lecesarily aft'ected by the col l t inui~~g lien of a juclgmel~t 
which the fwitl ought to hare  discharged. 

The ground upon which the dei'enclant resists an injunc- 
tioll against his selling the " Stowesville 31!'actory," is the al- 
leged fhct that tlle " Spring Shoal " is the separate proper- 
ty of .J. &owe ant1 primarily liable for his separate debts, 
arid the further fact that  the fund arising from that sale is 
insufficient to pay his debt according to the priority of lieu 
Roh~rts v. Oldham, 63 N. C. 297. 

If these two facts clearly appeared to the Conrt, i t  wonlil 
be a sufficient answer to the application of the plainti%. 
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But  the complaint specifies the judgments which are a lien 
upon the "Spring Shod," whethcr considered as firm or 
separate property and shows therefrom in detail that the 
fund is sufficient to discharge all the liens prior to and in- 
cluding the Sloan debt. The answer to this by the defend- 
ant is general. I t  neither denies the particulars set oct, nor 
specifies a single judgment in addition to those nan~ed by 
the plaintig, which constitutes a lien prior to his own upon 
either the firm or separate property of J .  and E. B. Stowe. 
And whether the '' Spring Shoal " fund is sufficient to reach 
and pay his judgrnent, can be best ascertained by the actual 
disbursement of that fund according to the legal priorities 
of the claimants. 

I t  is reasonably dear &om the whole case that this fund 
will discharge the Sloan judgment all or in part. This 
judgment against the firm is a lien both upon the partner- 
ship and separate property with this difference in equity, 
that  the partnership is the primary and the separate pro- 
perty the secondary fund for the payment of a firm debt. 
I f  therefore i t  had clearly appearzd that the "Spring Shoal" 
was the separate property of J. Stowe and that the defendant 
with others had not in the first instance resorted to and sold 
i t  for the payment of his debt, there is no principle upon 
which the Court can compel the defendant to seek satisfac- 
tion out of a secondary instead of the pripary fund, to-wit; 
the "Stowesville Factory," although the subsequeilt purchaser 
should be disconlmoded by its sale. But the amwer to the 
complaint does not sufficiently negtttive the allegation that 
the " Spring Shoal" was the property of the firm. Assum- 
ing then that both the bLStowesville Factory" and the "Spring 
Shoal" were partnership property the rule of equity is, that 
when oue creditor can resort to two funds for the satisfac- 
tion of his debt, and auother to one only of the funds, the 
former shall first resort to the fund upon which the latter 
has no claim, as that by this means of distribution both may 
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be paid. And i t  is an analagous principle of equity that 
where a debtor whose lands are encumbered by a judgment 
lien sells one portion of it, the creditor who has a lien upon 
that which is sold aud upon that which is unsold, shall be 
compelled to take his satisfaction out of the undisposed of 
land. so that thus the creditor and the purchaser both may be 
8aved. Rollins v. Thompson, 31 Miss. 521 ; Russell v. Howard, 
2 McL. 489 ; Alston v. Munford, 1 Brock. 267 ; Herman on 
Ex. § 224. But this however is never done when i t  trenches 
on the rights or operates to the prejudice of the party en- 
titled to go upon both funds. Meech v. Allen, 17 N. Y. 300 ; 
United States v. Duncan, 4 McL. 607 ; Mc Culloch v. Dashiell, 
1 Harris & Gill, 96. 

P\'o appreciable injury to the defendant can arise here, for 
his lien extends to both funds which are amply sufficient to 
secure his debt. He can lose nothing then by awaiting the 
legal disposition of the "Spring Shoal" fund before resorting 
to the factory property. The delay, if i t  operates as such, is 
an incident common to the complications of a large insolvent 
estate and cannot ordinarily be avoided. Whether the 
plaintiff is pursuing the speediest way to disencumber his 
purchase and get a good title instead of subrogating himself 
to the rights of the defendant by the purchase and assign- 
ment of his judgnlent, i t  is unnecessary to inquire. As the 
plaintiff has with notice and voluntarily purchased and put 
himself in his present situation and the defendant is 
in no default, the latter ought not to be subject to any costs 
or charges in or about this proceeding. Therefore before an 
injunction is allowed the plaintiff must give bond to in- 
denmify and save harmless the defendant Sloan against any 
and all costs of this suit and any loss which may result from 
granting the injunction. Subject to these conditions the 
plaint~ff' is entitled to an injunction restraining the defend- 
ant S. J. Sloan from selling the " Stowesville Factory" pro- 
perty until an account is taken of the fund in the hands of 
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the Sheriff of Gaston County and the judgments which 
constitute a lien thereon, and the disbursement of the fund 
according to the priorities of the judgments. 

There is error. Judgment reversed and cause remanded 
to be proceeded with in accordance with this opinion. 

PER CURIAM. Judgment reversed- 

REUBEN HENRY v. THOMAS J. SMITH and others. 

Purchaser for Value Without Notice. 

Where a party seeking relief against an innocent purchaser for value 
without notice, is in dt,fault, the loss must fall upon him ; Thwefore, 
where the plaintiff executed a lease for a term of years for the consider- 
ation of 925, when the intention and agreement of the parties thereto 
was that the consideration should be $25 per annum and the error oc- 
curred through the inadvertance of the draftsman, and afterwards the  
lease was assigned to an innocent purchaser for value without notice ; 
Held, that  as to such purchaser the plaintiff' was not entitled to have 
the lease corrected. 

CIVIL ACTION, tried a t  Fall Term, 1873, of ANSON Supe- 
rior Court before Buxton, J; 

By consent of parties His Honor found the fads  to be 
substantially as follows : 

The plaintiff executed a lease to defenda~lt, Francis 
Lynch, on the 25th of November, 1861. 

Through inadvertance of t l ~ e  draftsman the consideration 
was stated to be $25.00 in hand paid, &c., whereas the con- 
tract was and so intended to be stated, that said considera- 
tion was $25.00 to be annually paid during the term of 99 
years. 
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Defendant William C. Smith assignee of Francis Lynch, 
had actual notice of the real agreement between the original 
parties and had paid rent accordingly. 

Defendant Thomas J. Smith assignee of William C. Smith 
had  no notice of said agreement, except the information con- 
tained in the original lease and other deeds of conveyance 
which were duly recorded in the o%cc of the Register of 
Deeds for said County. 

IIis Honor held as a matter of law that said deeds regis- 
tered as aforesaid, operated as constructive notice to said 
Thoinas J. Smith, and further adjudged that  said lease be 
corrected so as to express the intention of the parties 
thereto. 

Judgment accordingly against defendants and also for the 
amount of rent due by them respectively to ,the plaintiff: 

Appeal by defendants. 

Messrs. Dnrgnn $ Pember ton and John M(m?ing, for 1)lain- 
tiffs. 

Messrs. Battle $ Mordecai for defendants. 

BYNUM, J. AS the indenture of lease is written, executed 
a n d  registered, the only construction we can put  upon i t  is, 
t h a t  i t  conveyed the whole term for the consideration of 
twenty-fire dollars. That  is admitted by the plaintiE, and 
hence he seeks to have the deed corrected so as to show that 
t h e  consideration was the sum of twenty-five dollars annual- 
ly to be paid as rent during the continuance of the term. 
W e  are satisfied that  such was the meaning of the parties t o  
t h e  lease and that  therefore as between the plaintiff' and 
Lynch, the immediate lessee, the correction of the deed 
could be made and so as to all subsequent assignees with 
notice. But  the ultimate purchaser of the term, to-wit, 
Thomas J. Smith against whom the relief is asked, is an as- 
signee for full value and without notice. In  purchasing and 
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for his own protection, he was bound to  trace back his title 
through all the mesne conveyances, up to  the original lease 
made by the plaintiff None of these furnished any notice 
of the mistake in the deed or that  the lease was subject t o  
an annual rental. They all showed that  the entire tern1 of 
ninety-nine years was co~iveyecl in consideration of the spe- 
cific sum of tweuty-five dollars in hand paid on the execu- 
tion of the deed. The party seeking relief committed the 
mistake and is in default. The defendant is an innocent 
purchaser and is in no default. In such cases when one of 
the two parties must suffer, the loss must fall upon him who 
is in default. H e  must abide by his own laches. 2 Sugden 
on Vendors 360, 362. 

A jury trial was waived below and the Court found as a 
h c t ,  that  Francis Lynch and W. C Smith had actual notice 
of the mistake in the deed and had paid rent, bu t  that  
Thomas J. Smith had no actual or other notice than what 
was contained in t h r  several assignments. 

The Court decided as a mstter of law that  the deeds of 
assignment operated as constructive notice to Thomas J. 
Smith. I n  that  IIis Honor erred. The plaintif7 is entitled 
to the relief he asked as to Francis Lynch and also to W. C 
Smith, who is iusolvent, if he desires it, but not as to Thom- 
as J. Smith. 

There is error The jutlg~nent is reversed as to Thomas 
.J. Smith and affirmed as to Francis Lynch : ~ n d  W. C. Smith. 
'The case is remanded. 

~ ' E R  CURIAM. Judgment accordingly. 
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Cox v. BROOKSHIRE. 

ABEL COX v. WILLIAM F. BROOKSHIRE. 

Usury -- Compound interest -- Evidenee. 

1. An agreement to pay interest upon a note " at the rate of six per cent. 
per annum to be compounded annually" renders the contract usurious. 

2. In  the trial of an action when the defendant pleads usury it is incom- 
petent to prove that the plaintiff has theretofore been sued for the pen- 
alty prescribed in the statute against usury. 

(~ledsoe v. Nixon, 69 N. C. 89, cited, distinguished and approved.) 

CIVIL ACTION, tried at. Spring Term, 1876, of RANDOLPH 
Superior Court, before Kerr, J. 

The plaintiff demanded payment of $3,696.99, due by 
several notes, 

The defendant admitted the execution of the notes, but 
resisted payment upon the ground that the contract was 
usurious. 

The defendant testified in substance ; that plaintiff' and he 
had been partners in  business ; that he bought the interest 
of plaintiff and executed the notes sued on in consideration 
of the purchase ; " that the agreement between them was 
that the interest should be paid a t  the rate of six per cent. 
per annurn to  be compounded annually ; that by virtue of 
said agreement he had paid to plaintiff interest upon interest 
a t  divers times ;" that no time was fixed when the interest 
was to be due or payable, but witness supposed i t  would be 
a t  the end of each year. 

The plaintiff testified that he had never received of de- 
fendant a greater rate of interest than six per cent. On 
cross-examination the counsel for defendant proposed to ask 
witness if he had not been sued in several cases for the 
penalty incurred under the statute against usury. The ques- 
tion was ruled out by the Court and defendant excepted. 
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-- 
Gox V .  BROOKSHIRE. 

Under the instructions of His Honor the jury rendered a. 
verdict for plaintiff: Judgment. Appeal by defendant, 

Mr. E. G. Huyoood, for plaintiff. 
Messrs. J. A. Gilmer and Gruy & Stanbps, for defendanit. 

RODMAN, J. The statements of the two parties who were 
examined as witnesses differed widely as to what their con- 
tract was. As i t  was stated to be by the plaintiff' it was 
not usurious. As stated by the defendant we think i t  was, 
The Judge instead of leaving it to the jury upon the mu- 
flicting evidence as to what the contract was, instructed them 
in effect that even if they believed the contract to have been 
as stated by the defendant i t  was not usurious. W e  think 
he misconceived the decision iu Bledsoe v. Nixon, 69 N. G, 
89. It was held in that case that on an agreement ta pay 
the interest annually, if the interest was not paid a t  the date 
when i t  became due interest might lawfuljy be collected on 
the interest, at the rate stipulated for. But this was distin- 
guished from compound interest where the interest is added 
to the principal a t  the end of each year continualhj. Pme- 
tically the cases would be the same for two years if the debt 
was paid a t  the end of that time. But if the debt csontilmed 
unpaid after that time the agreement in Bledsae v. Nixm 
would not give compound interest, for although the firat 
accretion of interest (resembling a coupon) would bear in- 
terest, the interest upon it would i~ot. The language of the 
Judge described accurately a case of compound interest as 
distinct from that which was held lawful in Bledsoe v. Nkot?, 

The act entitled Usury in the Rev. Code which was the 
one in force a t  the date of the contract between these parties 
has always been considered as forbidding compound in- 
terest. 

The Act making an exception in favor of guardians was 
a legislative exposition of the meaning of the Usury Act in 
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that sense. The evidence that the plaintiff had been sued 
for usury and mas reputed an usurer was properly rejected. 

PER CURIAM. Jndgnlent reversed. 

J. M. YOUNG v. THE COXMISSIONERS OF BUNCOMBE. 

County -- Liability for Board of Jury -- for Pay of Witnesses 

-1. A County is not liable for the board of a jury in  a capital case during 
thependency of the trial. 

2. A witness in a crimlnal action has no claim upou the County, until the 
liability of the County for the costs is passed upon by the Court. 

i (Brandon v. Com'rs o f  Caswell, 71 N .  C. G'?. cited and approved ) 

CIVIL ACTION, commenced before a Justice of the Peace In 
BUNCOMBE COUNTY and taken by appeal to the Superior 
Court, heard at  Chambers on the 23rd of January, 1577, be- 
fore Henry, J. 

1. During a trial for a capital felony at  Spring Term, 1876, 
of said Court the plaintiff' furnished the jury with board for 
six ctags. The defendant in the case was acquitted and the 
plaintiff brought this action to rccover $117 the amount of 
-his bill. 

2. The plaintiff also alleged that he was entitled to an acl- 
ditional amount of $0.30 for attentlance as a witness in a 
criminal action removed from said County to Henderson 
County. The defendant in this case was convicted and be- 
ing insolvent the Clerk a t  I-Ienderson certified the bill of 
costs to Buncombe and the defend.ants refused to pay. 

His Honor dismissed the actiou a d  the plaintiff appeal- 
e d .  
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YOUNG '0. COMMISSIONERS OF BTJNCOMBE. 

Messrs. W. H. Malone and 11.3. 3. Carter, for plaintiff: 
Jfr. J. H. Merrinzo)l, for defendants. 

READE, J. 1. The pay of jurors is whatever the County 
Con~missioners shall allow not exceeding one dollar and fifty 
cents per day. Eat. Rev. ch. 105 5 23. 

The presiding Judge has no power to increase that  allow- 
ance in any giveti case. And we suppose that when His 
Honor directed the Sheriff' to  furnish the jury with " h a r d  
and lodging" during the trial he only meant what is usual, 
t o  allow the jury to hare refreshments during the trial to  
be procured of course a t  their own expense. And as the  
jurors could not separate to procure refreshments the officer 
was directed to wait upon them. Bmndon v. Corn'rs o-f Cas- 

I toell, 71 N. C. 62. 
2. The ticket which the plaintiff' obtained from 

the Clerk for his atteadanw ae n witness was rnerely evi- 
dence that  he  had attended as a witness, but it furnished no  
evidence as t o  how he was to be paid. That was to be pass- 
ed up011 and had not been passed upon by the Judge. Un- 

1 ti1 that  is done the Commissiope~.~ of Thnconlbe are not 

I liable. 
No error. 

1 PER CURIAN. J u d g r n e ~ ~ t  affirmed, 
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l<I,I%A 13ErL'Tl HOYKIN v. BARNES & GODWIN. 

Contract -- Seale -- Confederate Curreneg. 

Where  A was indebted to (: by ~ o t e  dated September, ISGO, and B in 
1863 by agreement witli A e x c c ~ ~ t e d  his note to C, ante-dated as  of the 
da t e  of the original note :tllrl in snb<tit~it ion therefor; Held,  tha t  it was 
not subject to tile sctle of deprecation, kc.  

;aSirmmers v. M(:Ka,y. f i4  N. ( '. 555 ; Sf(rfc T.. ~ I T O W ~ L ,  67 N. C. 475, cited, 
distingui<hed and approved ) 

CIVIL A c ~ r o x  trietl a t  Fall Term, 1873, of WILSON Supe- 
rior Court, before S o y t ~ o ~ i r ,  J .  

This aetiou was cornrnencetl ill a Justice's Court by the 
plaintiff apdi11,t the d e f e l ~ d : ~ ~ ~  td for the recovery of $168 and 
carried by s p l ~ e d  to the Superior Court. 

T h e  plaintiff' l~eltl n i~ote  a q i ~ ~ s t  one D. W. Eure for said 
awn dated September 29th. 13  ;U. The defendants bought 
a Turpentine Distillery of said Eure on the 13th of August, 
1863, and s t  his (Eure's) request executed a note for said 
s u m  ante-dating the same so as to correspond with the origi- 
rial note. Thereupon a t  the request of the defendants Eure 
delivered this note to plaintiff and took up his own note and 
caneelled it. 

The defendants insisted that  if plaintiff was entitled to 
recover at  all, the note should be subjected to the scale as of 
August, 1863. 

The jury returned a special verdict subject to the opinion 
o f t h e  Court on the question of scale. 

@pa this His I3onor ruled against defendants and gave 
judgment in favor of plaintiff for the amount of the note 
a.ud interest. Appeal by defendants. 

X o  counsel f'or plaintiff. 
Hessrs. Smith $ Stro)2g, for defendants, cited Green v. 
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Brozun, 64, N. C. 553 ; Summers v. McKay, Ibid 555 ; Hozcard 
v. Bmtty, Ihid 559 ; Cable v. Hardin, 67 N. C. 472. 

BYNIJM, J. The presumption raised by our statute that  
the note sued on was solvable in Confederate currency is re- 
butted by the facts stated in the special verdict 

The plaintiff held a note for $158.00 on one Eure given in 
1Stj0 for lnoneF loaned. I n  1863, the defendants made an 
arrangement with Eure by which they agreed to assume 
the debt. They thereupon went to Miss Boykin and substi- 
tuted their note for Eure's, ante-dating the uote to the date 
of the Eure note which was then surrendered. 

Clearly the new note was not given in satisfaction of the 
debt but was intended to make the defendants stand in the 
shoes of Eure and become the paymasters and subject to all 
his liabilities. 

They put then~selves in the same situation as i f  they had 
originally given the note instead of Eure. 

The new note was substituted in place of the old, not a t  
the instance or for the benefit of Miss Boykin, and no consid- 
eration passed between her and the defendants She was 
content with Eure's note. 

W h a t  consideration passed between Eure and the defend- 
ants does not appear, and i t  is not material, as the plaintiff 
was no party thereto 

I f  the defendants had become the entlorsers of the Eure 
note in 1863 when they gave their own instead, they would 
have been bound just as Eure was bonnd and not entitled 
to the benefit of the scale lam-. Si~mnzers v. MeKay 64 X. 
C. 555. 

They certainly have not placed thenlselves in a better sit- 
uation. The defendants had the right to contract to pay 
the Eure notejust as Eure was bound to pay i t  and that is 
what they have clo~re. State v. Brozun, 67 N. C. 475, does 
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not  apply ; there was no nocnfio~x here. The note sued on 
was not subject to scale. 

There is no error. 

PER CUILIAM. Judgment afIirmetl. 

PALL W. CRU'I'CIIFIELD v. TIIE I'ITCHMOSD a DANVILLE ILAIL- 
11012D C O W ' A N Y .  

Negligence -- Liability of Master -- Judge's Charge. 

1. A master is liable fhr an injury to  a scrvant resulting from the negli- 
gence of a fellow servant if the mastcr contributes to the  negligence. 

2. I t  is the duty of a scrvant to notify his master when anytliing is out of 
order in his peculiar department and if he  neglects to do so and contin- 
ues in liis employment and is injured, he cannot rccovcr tlarnages of  
the  master. 

3, A Judge shoald not state to the jury his estimate of a witness or how 
he  appears to him. Y ' h c r e f o ~ e ,  when a witness was introduccd for t l ~ c  
purpose of impeaching a former witness and the .Judge tol(1 the  ~ : I I ,  

tha t  the former was " a  man of high character in his profession awl n : \ -  

pears to bc a man of culture " and said nothing concerning the  1at:cr; 
Tleld to bc  crror. 

Hardy v. C. C IZa,ilway Co. 74 N. C. 734, and same case m i c  5 ,  ciletl 
arid approved.) 

CIVIL ACTION, tried a t  Pall Term, 1876, of FORSYTFIE Su- 
perior Court before Kew, J. 

The plaintigwas a brakesman on that  portion of defend- 
ant's road known as the North Western N. C. Rail Road, 
and while in the discharge of his duty as such was badly 
and permanently crippled by a defective engine and road 
bed of defendant company. This action was brought to re- 
cover damages for the injuries so received. 
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CRUTCHFIELD u. R. &i D. K R. GO. 

The evidence was that  the engine was defective ancl one 
witness testified "that while engaged on the r o d  as fireman 
he had seen the engine 'walk off when no one was about it, 
and  when the steam was shut oft';' that  the road bed was ill 
bad order a t  the place where the accident happened and that  
while plaintiff was engaged in  coupling cars the train niade 
a sudden rush backward, cutting and crushing the elbow of 
plaintiE." 

The defendant insisted that  plaintiff contributed to this 
injury by his own negligence and in t rod~~ced Jacob HicBs 
who testified "that he was engineer on the train when plain- 
tiff was injured, that the engine attached to the train was a 
good one, and that he could control i t  and did control i t  
prior to and a t  the tinie of the illjury to plaintiff." 

Dr. Bnhnsen, who had previously been examinecl as an ex- 
pert, as to the extent, kc. of the injuries received by plail- 

I kiE, was recalled and testified in sulnstance, that  the night 
after the accident, he was r e t u r ~ ~ i ~ l g  from attendance t n  
plaintiff and passed the depot in Greensboro, where he n i t t  ~ the witness Hicks H e  inquircttl of IFicks the cause of the 
injury. IIicks re~tlied "th:~f, the  engiue TWS old and worn 
out,  and that  he ~ o u l d  not btop i t  within several feet of the ~ place he wanted to and a t  the time of the accident lie felt 
t h e  engine jerk backward." 

I There was other conflicting teatirnony, the statenie;~t of 
which is not necaessary to an understanding of the opinion. 
His  Honor submitted issues to the jury who fo~lncl as fol- 

I lows ; 

1. The injury to plaintiffwas caused by the ne~ligoncc of 

1 defendant. 
2. Plaint ie  was not guilty of contributory ncL;'igcnce 
3. Tlie injwy was not canseil by the ncgli2ence of any 

employee of clefendant. 
4. That  plaintiff' is entitled to $4.000 damages. Verdict 

for plaintiff'. Jnclgmcnt. Appeal by defendant. 
21 
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Mcssrs. 7'. J. Wilsm and IVckwn & C:lenx, for plaint&; 
cited Stute v. Davis, 4 Dev 612 ; State v. Miller, 1 D. 8: B. 
503 ; Side v. Harris, 1 Jones, 1 YO ; Ill. R. R. v. Read, 37 Ill.. 
484 ; R/ril Rocd v. P, ( l i t ,  26 Wallace, 134. 

Mr. J M Mic Corkl~,  for defentlant. 

READE, J. 1st An a cLIJi~t is "all event from an an- 
k n o ~ v ; ~  cause," or ' a:] ut~ubual and unexpected event from :i 
known cause," "chance, casi~altg." As if' a railroad bed b ~ .  
in good order a d  the engine ;tnd car3 be in good order, aurE 
the engineer and other attendants be skilful and careful ; andc 
yet a rail breaks, the train is crusllccl and the employees and, 
lxmenpei-3 are killed : that  is an unurual and u;lexpectodi 
event from a known cause, all nccdeitt. 

Ent if the track be out of order and the engine WOIW andi 
nnnianagcable :tnd on :iecount thereof there he the  like re-- 
s 11t as above stateti on the good road.that is not an uuusaali 
an 1 u~nexpected event, but a usual and expected event from, 
hnch a c 1u.e I t  is not act.ilenf bnt i t  is tjrgli;jcnce. 

Supl-mse then i t  wele true a s  conteilded for by the defend- 
ant, that the 1)l:~intiE e ~ t h e r  from tlie general nature of hie: 
emplope t i t  on the defendant's road or by express contract, 
assnmetl the risk of all nccici~nts, yet i t  would not follow that  
1112 woultl not he entitled to recover. IIc would still be en-- 
titled to recover if his ir\jury rehultetl not from accidort but 
from the negll:c/enee of the defendant. 

2nd. But  suppose the 1)laintiE as an employee on the road1 
knew that the road and tlie cngine mere out of order, conldl 
he recover ? 

I t  would seem that  if an engineer whose l~eculiar duty it 
is to know the condition of the engine and to give notice of.' 
any fault in order that  i t  may be repaired, runs the  engine- 
out of order without giving such notice and is injured, be is: 
guilt? of at  least contributory negligence and could not IT* 
cover. 
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S ,, if a brakeman, as the pl,tintif ur.~r, knows tha t  the. 
brakes are out of order and tloes not commnnicate i t  in  or-- 
cler that they may be ~ ~ q ~ a i r e d ,  and i~;jnrj. results to him. 
the~efrom, he \2-onld be guilty ctf a t  least contributory neg- 
ligence and conld not recover. This is so for two reasons L 

First. I t  is tlie duty of t l ~ e  enll~loyees to infornl tlie employ- 
er when anjthing is ont of order in their lxc111iar depart- 
ments that i t  may he 11nt right. Sec.oizrl. Bee:~use if i t  be 
not l'ut right, then it is their pr iv i le~e  to leave the ser- 
vice. 

3rd. ~ u ;  1rc.r~ t l ru  i ; ~ u  r \r;in not iil the plaintiffs depart- 
ment of brakes so that he canuot I)e said to be directly guiI- 
ty of contributory ile~ligence in not disclosing i t  or in con- 
tinuing in the service after he kuew it. Yet, if' the i i~~jury  
was from the negligence of his jYlzllow s~rva f t t ,  call Ire r.i~~over- 
of the defendant ? 

The decisions both English a!!il America11 go very 181- to- 
wards the conclnsion that one servant callnot recover of t l ie  
employer for any illjury which resnlts from the negligence. 
of a fellow servant ill :L br~si~les.; common to both. There 
may be exceptious, but grilut that to be so for the sake of' 
the argument; yet i t  is not so where the employer contri- 
butes to the negligence of the fellow servant or to the in- 
j ~ r y  ; as if he employ an uilfit servant or as in the case of rrr 
bad engine, knows that  i t  is bad and fails to repair it. So  
in this case, if the clefendant answers that  the plaintiff' can- 
not recover because the injury resulted from the neglige11c.e ~ of his fellow servsut, the engiueer, the l~laintiff rimy reply 

I 
that the defendant contributed to the negligence of the 
gineer and to the injury by having a bad engine. 

Wha t  we have said will be fount1 to be well supported bjr 
Wharton's Law of Negligence in his aliapter on  master'^ 
Liability to Servants ;" and by his references, some of which 
I have consulted. Arlil also by Reclfield on Rzilmuys, rt. 170, 
~t seq. 
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See also H ~ r d j  v. N. C. C'. 12. R. CJ, 74 N. C. '734. Anti 
t he  same case upon petitiou to rehear to he roporied ill 76 
N. C. (See ante 5.) 

4th. I t  being the princilxtl matter in dispute, whether the 
engine was a good or a bad one, the clefe'entlant introcluceci 
the engineer, Hicks, who swore that it was a good one. 
And thereupou the plaintiff iutroclncetl Ur Bal~nsen, who 
swore that IIickb told him that the engine wab a had 
one. 

IIis Honor in his charge to the jury said that i t  was not 
denied b u t  that Dr. Bahiisen was a gei~t len~un of unques- 
tionably high character in his profession and that  he ap- 
peared to  be a gentlcnlau of culture. And the defendant 
iilsists that thereby IIis IIo~lor expressed ail ol)inion lipon 
the facts To this the plaitltiff' replics that  Zlis lioiior did 
not say that of Dr. Bahnseri, ill refere~~ce to his coutrn- 
diction of IIicks, but ill reference to hi8 testimony as an 
expert, as to tile injury which the l)laintiff had received ; 
and that  a t  any rate if he ei.reci in praisiug Dr. 3nllnae11 
a i d  not praising Hicks the error was cured, by his telling 
the jury that the cretlibility of the ~vitnesses ws? a question 
for  them. 

Sul-yose v e  l)ut 41i.i I'ionor's ellarge in this form: ' Gen- 
tlemen of the jury ; Hicks is an engineer by profession and 
he swears that the engiue  as a good m e  Dr. Ball11se3 is 
a physician by profcssioil :111cl l1c swears that IIicks tn1:l l ~ i i ~ l  
tliat the engine was a bad one. Dr. Gahnscn is a man of 
high character in his l)rofessiori and appears to be a nm1 of 
culture ; Hicks is not, in  hi:^ profession, but yon are the jndg- 
es of their credibilitg." TT7ouicl there bc any clov.!~t :n to 
mhich witness Ris Honor t h u g i l t  t l x  ;fir\- ought to belie\-e ? 
Yet  putting i t  in this Eonn, oidy 1 ~ 3 1 i ~ s  ti12 c ' o I I ~ ; ; ? ~ ~  \I hie11 
was drawn between the two witnesseq a little mole st! ikii~g. 
Kor  does i t  matter if IIis Xonor v7\-as, (if l:e w,s) -i~cn!ill!g 
cf another part of Dr. Bahnsen's te&timo!lj ~;hcl!  lie his 
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estimate upon hirn as a physician of high character and a 
gentleman of culture. That  was the mark put upon the 
man and i t  attached to every part of his testimony. A 
Judge ought not to state to the jury his estimate of a wit- 
ness or how he appears to him. 

I n  a late case before us two witnesses had sworn contrary 
and the Judge told the jury that both u-ere yelitlemen and 
i t  was only a matter of memory. And we had to give a 
new trial. 

Error. 

PER CURIAM. Venire de noro. 

.JOEIN U. BLAKE v. WILLIAX F. ASKEW. 

Practice irz Supreme Court -- Feigned Issue. 

An action upon a feigned issue, brought by appeal to this Court, will be 
dismissed 

CIVIL ACTION, tried at  Fall Term, 1875, of WAKE Superior 
C o ~ ~ r t  before Henry, J. 

The action was comnlencecl in a Justice's Court and taken 
by appeal to the Superior Court a:d the facts were found t o  
be as follows : 

That  the plaintiff in June, 1874, entered into an agree- 
ment with defendant, to-wit ; " For and in consideration of 
one dollar paid by said Askew to said Elake and in further 
consideration of the mutual promise herein set forth, tha t  
said Blake is to deliver to said Askew one coupon bond of 
the State of North Carolina issued since the war, valid and 
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binding upon the said State and of the par value of $1,000. 
T h a t  upon the delivery of the said bond the said Askew 
will pay the said Elake the sum of $200, as the considera- 
tion for the purchase of said State bond." (This instrument 
a f  writing was sigiiecl by the plaintiff' and defendant in this 
action.) 

That  plaintiff'tendered the bond in discharge of his part 
.of said agreement and defendant refused to accept the same. 
Thereupon the plaintiff brought this action to recover the 
said $200. 

That said bond with others was issued under ch. 20, Laws 
lS(i8-'69, to aid in the construction of the Wester11 Division 
af the Western Rorth Carolina Railroad and was delivered 
b y  the Public Treasurer to the President of mid Western 
Division. 

That at the time said Act was ratified, to-wit ; January 
I : ) t u ,  ,:Oi9, the boilcls of the State were not a t  par and the 
aul~jcct of the appropriation as made was not submitted to a 
vote of the people of the State. 

That a t  the time of the adoption of the Coustitution of 
1868, no work had been done on that  portion of said road 
for  which said bold  was issued, to-wit;  the Western Di- 
vision, &c. 

Upon these facts His Honor held that  said bond was not 
"valid and binding on the State of North Carolina." 

Judgment for clefeudant. Appeal by plaintiff. 

~Wessrs. Battle & Mordecai, for plaintiff. 
Messrs. Merrtmon, Puller & Ashe and Smith & Stro,ig, for de- 

fendant. 

READE, J. If feigned issues were ever entertained in this 
State ,  they are abolished by the Constitution, Art.  4, $ 1. 

This is manifest by a feigned issue based upon a wager 
t o  test the validity of certain bonds said to have been issnecl 
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' hy  the State alleged in the pleadings to amouut to $5,000, 
000. 

Besides the objection that i t  is a feigned issue which is 
forbidden by the Constitution, i t  is an attempted fraud upon 
the State, by putting her interests in jeopardy and afl'ecting 
S e r  credit, in a controvery to which she is not a party. 

The action is "not fit to be entertained " and is therefore 
-dismissed. 

Each party will pay his own costs. 

PER CURIAM. Judgment accordingly. ' 

"l?. hL MOYE, Admr. v. R. S. PETWAY, Admr. of W. Swift and others. 

-'Settlement rf Estate -- Fraud --Practice -- Judgment non obstante 
veredieto. 

1. Where an administrator loans money belonging to the  estate of his 
intestate to the husband of one of the next of kin, and takes a note with 
the understanding tha t  i t  is to be accepted as part of his wife's distri- 
butive share on final settlement ; Held, that  there is no presumption of 
law that  the transaction is fraudulent. 

2. The practice of granting judgment non obstante ceredido is  very re- 
s t rk t ed  and  is confined to  cases where a plea confesses a cause of action 
and the  matter relied upon in avoidance is insufficient. 

eflrrington v. ITa~borozcgA, 1 Jones E q  '72, cited and approved.) 

This was a CIVIL ACTION brought by the plaintiff to WIL- 
SON Superior Court to o b t a i ~ ~  satisfaction of a judgment for 
.$3,750.00 alleged to be due the plaintiff, and removed to 
WAYNE Superior Court and tried at  Fall Term, 1876, before 

.Seymour, J. 
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The judgment was recovered a t  Spring Term, 1876, of  
Wilson Superior Court and subsequently set aside. (See 
Hoye v. Pelway, '75 N. C. 165.) 

The only issue submitted to the jury was in substance, 
"whether the $11,000 paid by R. S. Petway, Adnir. of CV. 
D. Petway to W. Swift in his life-time was a loan of money 
or the payment of a part of the distributive share of Mrs. 
Swift." Upon this issue the only evidence was that of &I, 
J. Edwards, witness for plaintiff, who testified after objec- 
tion by defendant as follom7s; "I attended the sale of land 
of Dr. Swift (the intestate of defendant) ; met R. S. Petway 
and told him I had heard that  the $11,000 which was re- 
ceived by We Swift was the payment of Mrs. Swift's distri- 
butive share of the estate of W. D. Petway. H e  mid t h a t  
was so. But  the case was altered since Swift's death and 
that the money went to Mrs. Rawls" (who was Mrs. Swift.) 

The Court refused to charge that  from the facts admitted 
i n  the pleadings and the cvidence there was a presumption 
of law that  there was a fraud ; but instructed the jury tha t  
Dr. Swift having executed his notes to R.  S Petway, Admr. 
of W. D. Petway for the $11,000, the transaction was 011 i t s  
face a loan arid that the onus was on the plaintiff to  show 
the contrary. This he endeavored to do by the evidence of 
the witness (Edwards) ; that the weight to be given to this  
evidence was for the jury to determine, bearing in mind tha t  
words are easily forgotten or misapprehended after the lapse 
of time ; and also considering the bearing of witness while 
011 the stand, his intelligence and apparent fairness. 

The jury rendered a verdict for the defendant. The plain- 
tiff' moved for a new trial upon the ground of misdirection 
which was refused. H e  then moved for judgment non 06- 
stunte veredicto which was also refused. Judgment for de- 
fendant for costs. Appeal by plaintiff. 

Ill;,.. S. W Isler, for plaintiff. 
Messrs. Smith $ Strong, for defendants. 
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PEARSON, C. J. The plaintiff' moved for a new trial on 
the ground of misdirection. 

1st. There is no error in the instructions given to the jury; 
on the contrary the issue upon which the parties put the 
case was left to the jury in a very lucid manner. 

2nd. There is no error in the re f~~sa l  of His Honor to  
charge, "that from the facts admitted in the pleadings and 
the evidence there was a presumption of law that i t  was a 
fraud." 

So far from a presumption of fraud as a matter of law, we 
can see no evidence of fraud as a matter of fact to be passed 
on by the jury. 

The husband of the next of kin bnys property a t  the sale 
of the administrator and is required to give his note like 
other purchasers. Thcre can be no fraud in that. After- 
wards the husband borrows money from the administrator 
and gives a note. There is no fraud in that ; although i t  is 
reasonable to suppose that the husband had an expectation 
that his note would be taken in part payment of the amount 
to which his wife WOUICI be entitled upon the final settle- 
ment of the estate. 

Indeed we are inclined to the opinion that  if there had 
been an express understanding between the administrator 
and the husband when the notes were given, that they would 
be accepted in part of the wife's distributive share on final 
settlement, the event of the husband's death before the set- 
tlement would as a matter of law defeat the eEect of this 
executory agreement. The right of the wife attaches to the 
fund except in case of an executed agreement, as when the  
administrator pays money to the husband and takes his re- 
ceipt for the amount as a part payment of the distributive 
share. See Arrington v. Yurborough, 1 Jones Eq. 72, where 
all of the cases are cited and reviewed and the subject of a 
wife's right after the death of the husband is fully dis- 
cussed. 
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The motion for judgnleilt in favor of the plaintiff non ob- 
stante v~redicto has nothing to rest 611 ; that  practice is very 
restricted and is confined to cases where a plea confesses the 
cause of action and the matter relied upon in avoidance is 
insufticient. I n  such cases the plaintifTmay sign judgment 
as  on '.nil dicit," treating the plca as "a sham one," and even 
if he traverses the matter relied on in avoidance although 
the  issue be found against him, he is still allowed to  take 
judgment notwithstanding the verdict. This practice was 
adopted to discourage "sham pleas." Here there is no "sham 
plea" in the case. 

The cases Young v. Black, 7 Cranclz, 565, Lamb v. Smith, 
11 Wheaton 172, Gibson v. Hunter, 2 IT. Blackstone, 187, 
cited by Mr. Isler, in his "supplemental brief," relate to "de- 
murrers to evidence" which are made by the defendunt before 
verdict for insufiiciency of the plaintif's evidence, and have 
not the slightest bearing upon a "motion for jndgmeilt non 
obstqnte," which is made by the plaint@ after verdict for in- 
sufficiency of the defendant's matter of avoidawcc. There are 
no two matters of practice more entirely different in all re- 
spects. 

No error. 

PER CURIAM. Judgment affirmed. 
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*LEE I,. JAMES and others v. WILLIAM G. JAMES and others, 

Advaneenzent-- Deed of Gift to Child -- Wife's Distributive Share. 

1. Where a parent conveyed to his child by a deed of gift certain person- 
al property, the deed setting out that it was " an absolute gift and in- 
tended as an advancement and was not to be accounted for in the dis- 
tribution of his estate,'' and afterwards died intestate ; Held, that  the 
value of said property is not to be accounted for as an advancement in 
the distribution of the parent's estate. 

2. A deed of gift made by a husband (who dies intestate) with intent to 
defeat the right of his wife to a distribntive share of his personal estate 
i; not void. 

SPECIAL PROCEEDING conlnlenced in the Probate Court of 
CATAWBA County, taken by appeal to the Superior Court of 
said County. removed on affidavit to Iredell County, and 
tried a t  Fall Term, 1876, of IREDELL Superior Court, before 
Buxton, J. 

One James James cliecl intestate in Catawba County in 
the year 1864, leaving a large estate consisting of land, ne- 
proes, money, notes, kc. The parties to this proceeding are 
the widow, children and administrators of said intest~te.  

A petition was filed for the sale of land for 1)artition and 
for an accourit and settlement. A. C McIntosh Esqr. was - 
appointed Referee to state an account, who reported a bal- 
auce of $6,86431, in the hands of the administrators, irre- 
spective of advancements to certain children who were not 
charged wit11 the sanie, by reason of the fact that said ititea- 
tate in certain ilistruments of writing conveying property to 

* Bynum, .T. being of counsel in the Court below did not sit on the 
hearing of this case. 
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said children, expressly stated that  the same "was not giv- 
en as aclva~~cements nor to be accounted for as such." 

There were exceptions filed to the Referee's report. 
His  Honor being of opinion that the Referee erred in de- 

ciding that  the property conveyed to the children as above 
stated was not to be considered as acluancements, reforn~ed 
the account in that particular so as to charge the various 
amounts as advancements, and decreed a distribution of the 
estate in  accordance with such reformed account. From 
which decree there was an appeal to this Court. 

Messrs. R. P. Amnjeld and Scott & Culd,c7lcell, for plaintiffs- 
Mr. M I;. McCorkle, for defendants. 

PEARSON, C. J. On the argument i t  was agreed that the 
decision of two points of law will dispose of the case. 

1. Father niakes a deed of gift to  son of several slaves, 
setting out in the deed that i t  was " an absolute gift and was 
intendetl as an advancement and was not to be accounted 
for in the distribution of his estate." The father dies in- 
testate. I s  the value of the slaves to be accounted for aniong 
the chiltlren as an advancement ? 

'' A man has the right to do with his omrn property as he 
choose3," is a proposition agreetl to  on all hands. The re- 
striction is he shall not ii terfere with the rights of other 
persons which are recognized either a t  law or in equity ; 
hence he is not at  liberty either by sale or gift to dispose of 
property to which anothw lmson is entitled by mortgage 
or deed of trust, nor is he a t  liberty to clispose of his pro- 
l~e r tp  by gift in respect to his creditors unless he retains 
property amply sufficient to pay his debts. 

A child is not a creditor of his father and had no right t o  
ol~ject either in law or in eqnity to the father's right of dis- 
poiition. The child has a mere " ex1)ectancy ." IIe cannot 
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assign i t  or tlispose of i t  by testament nor does i t  devolve 
upon his represent a t '  lye. 

His IIonor was led into error by looking a t  children as 
creditors whereas they have never been so recognized either 
at . law or in equity except to the extent that  the parent is 
bound to give his chilclreu mait~tel~ance a d  an education 
according to his own notions in regard to the fitness of 
things, a d  as a corues1)onding right is entitled to the ser- 
victs of the child until coming to the age of 21 years. But 
the idea that a child is the creditor of his parent and has a 
right to restrict the j m  cbisponazdi in any rnanner or to ally 
extent is a novel one. 

A cl-~il~l says to his father, " yon shan't give brother that 
elare or that horse ; if you do I will make him account for 
the  d u e  in the settlement of the estate." The father re- 
plies quietly (supposing him to be a man of even temper,) 
'. My son, this is a matter in which yon have no right to 
control me. I will do as I please with my ow11 property ; 
and to pnnish you fbr unclutifnl behavior I shall make a will 
cutting you off' with a sixpence." 

The father can do so without a t  all interfering with the 
legal or equitable rights of the child. That is clear. I f  he 
can do so b j  will why has hc not a right to do so by deed 
of gift ? 

The doctrine of advaucemeuts is based on the idea that 
parents are l)rcsumed to intend, in the absence of a will, an 
L. equality of partition" among the el~ilclreri ; hence a gift of 
property or money to a child is primc/jicie an aclvancemeut, 
that  is 1)rol)erty or money paid in anticipation of distrihu 
tion of his estate, but surely this l)resumption rnay be re- 
butted by an express doclartition in the deed of gift that  i t  
is not lritended to be a n  ndvailccn~erit but is intentled to be 
an absolute gift ; otherwise what becomes of the proposi- 
tion, *' LL nlnn may do with his ow11 lirol~erty as he chooses?" 
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2. I s  the value of the slaves to be accounted for as againbt 
the widom: ? 

I n  regard to dower the statute which cuts i t  down to such 
lauds as the huzband dies seized oyf coi~taiils an express pro- 
vision making void, deeds made with intext t o  defeat the 
dower; so i t  is provided by statute that  in case a hushand 
dies leaving a will, the wife may dissent, hut there is no 
statutory provision that  in case a husband dies intestate, arig; 
deeds of gift made by him with intent to defeat thc wif2's 
right to a clistribntive share of his personal estate shall be 
void. 

This may be " ccwlrs omissm" on the part of the law 
makers, but the Courts have no power to help the deficiency, 

The judgment below is reversed and modified. 
The report of the referee v i l l  be reformed according t o  

this opinion by the Clerk of this Conrt and a decree will I J ~  
entered accordingly. t 

PER CURIAM. .Jndgment accordi nglj 
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EDWIN G. CEIEA I'HAM v. WILLIAM J. IIAWKINS and others. 

Mortgage of Personal Property -- Possession of Mortgagor -- Pre-. 
surnptiue Fraud; 

1 .  A mortgage o f a  stock OF merchandise, containing the provision tha t  
the mortgagor ia to remain in possession and continue , o  sell the ;oo~P,.  
approaches the verge of being on its face fraudulent in law, but  is not  
so. 

2.  In  such case the mortgage affords the strongest possible ground ofpre- 
sumptive fraud and the burden of disproving the fraud is upon the par- 
t y  claiming under themortgagc. 

(Young v .  a o o e ,  11 Ire. 317 ; Hardy  v.  Sk imr r ,  9 Ire. 191 ; Gilnzer v. 
Ertrrzhco.df, 1 Jones, 659; Lee v. Flcymzctyamr, 7 Ire.  471; Palmerv.  Giles, 
5 ,I ones Eq. 55 ; L071dot~ v. Pwsley1  7 Jones, 313 ; Foster v. Wootlfin, 11 
Jre. 339; Hat'dy v: Eimnpson, 13 Ire. 1 3 8 ;  Askew v. 12eynolds~ 1 D. & 
H .  367 ; Gregory v. I'wkins, 4 Uev. 3, cited, distinguished and ap- 
proved.) 

CIVIL ACTION tried a t  a S1)eciaI Tern1 of GR LNVILLE Supe- 
rior Court, (held in August, 1876,) before Sep~our, J. 

The p l a i ~ ~ t i f  wi~s a judgment creditor of the defendant 
Walter C. IIarris, and brought this suit to  set aside a mart- 
g q e  deed executed by said Harris to the defendants W. J. 
and C. M. Hawkins, upon the ground that said deed was up- 
on its f'dce fraudulent and void. 

I t  was agreed that His Honor up011 hearing the cvidelice 
sl~ould iiud the facts which are as  follows ; 

The plaintiff obtained judgment by confession against said 
Harris on June 12th, 1875, for $1320:20and two days there- 
after, execution issued thereon. Previous to this trausac- 
tion, viz;  February 23~1, 1875, said Harris executed to the  
other defendants, (who were trading under the firm name of 
Hawkins & Co.) a mortgage deed conveyil~g a general stock 
of merchandise a t  Henderson in said County, ttnd remained 
in  possession and continued to sell the goods until the 20th 
of May, 1875, purchasing other goods and keeping no sepa- 
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rate account of those in the store a t  the date of said cleed 
auct those purchased snbsequent thereto. 

The amonnt of l)urclinses niade by said Harris during this 
l~criod, mas $3,915.54, m l c l  the amount of sales $6,291.95. 

On said 20th MRJ, 1875, said Harris was insolvent and 
surrenclered said stock of goocls, his only property, to one I?. 
A. Andrews, agent of said IIawkins $ Co. the purpose of 
~ ~ h i c l i  transaction was 11ot to clei'rautl creditors but to secure 
a Eiom j d r  debt. 

Subscqneatly under procecdingr had in said Court in an 
action betweell .J. 11 Young Co. (who had a judpmeut lien 
prior to that o f ' t l ~ i ~  plaintiff) ant1 the tlefendants IIarris and 
IIawliins & Co , a, Receiver \ v ; L ~  apl~ointed and said stock of 
goods were solil b j  him Tile 1)roceeds of said sale of goods 
yurchase~l before the 231  of Fcbrumy, 1575, were alylied to 
t h e  pajment of C ~ . L ~ I I ~ S  i l l  fc~vor of IIawkins & Co. ; and of 
tllosc purchased :ittf.r xiiil tlnte, to t11c judgment of said J.  
R. Young k Co. neitllcr of which w a s  1):~icl in full by reason 
of thcfuud becoming cxli ;~ u3tecl 

lEis IIonor held, that  Hawliins & Co. were entitled to re- 
tain the moriey paid under orcler of Court in the case of saicI 

B Co against Harris and others, arid aclj jndged tllat 
t he  clei'endants in this case recover their costs. Fro111 wliich 
jndgment the plaintiff' appealed. 

Nr. Gco. Badger Nxrris, for plaintiff: 
J/sws. L. C. Et?zcai.ds and J. B. B~itchclor, for defedants. 

I h - s u ~ ,  J. This clced al~proaches the verge of being 
f,~:~uclulent in lam, but is not so. To find fraud, as a matter 
of law, i t   nus st so exl?ressly and 1)lainly a p l m r  in the cleecl 
itqelf as to be incapable of explanation by evidence ~JeJio~-5. 

I f  the  deed of mortgage had espressed that  there were oth- 
er oatstaucling deLls unsecured by the deed ancl that  tile 
property therein conveyed was all the bargainor l)ossessed, 
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then, with the reservation of the posses~ion contained in this 
instrument, the Court would hold that such a deed was 
fraudulent and void on its face. But the Court cannot so 
declare where i t  is possible to show by estrl~neous evidence 
tha t  the mortgage was executed in good k i t h  and for a le- 
ga l  purpose. If for instance i t  could be s l ~ o ~ v n  that  when 
this  deed was made, Xarris owed no other debts or that ow- 
ing  them, he had other property outside of the mortgage and 
liable to execution nniply sufficient to pay them, as rrlatter 
of law. the deed mu3t be uphel(t. Admitting thid to Le so, 
i t  is yet clear that  the mortgage afhrds the strongrst 110s- 
aible example of presnmptivc fraud ailtl one which call be 
scarcely rebutted by any existing i;~cts outaicle of tlre deed. 

To secure a debt the lxlrpiuor corivejs ill rlortgage an 
entire stocli of miscel1;tueous rnc.rc1iai;tlise ~ 2 1 1 ~ 1  i l t  the iailie 
time in tlle deed expressly rewr\-c- the po-~e~Tio~l  c ~ i '  them, 
for a t  leaat nine rnoilth~. The in11)licatioil is irrc-ibtible, 
from the very nature of the i~n-i!~(-b that he I I ~ L -  to w l ~ t i l ~ u ~  
i n  selling an 1 tratlins a,, 1)ei;)i-e ; otlier iw v h j -  re!.~iii lie,- 

sessim of  :ooil<, \\ hi! 11 \\ o~ll(l  l ~ e  a cle:ul i ~ ~ c n l ~ ~ b r a l ~ c e  ill)oll 
his I I ~ L I ~ ~ ,  11 l t l~out  the ]loner of tlisl)o,itio~l? 'l'hew i y  no 
pro\ ision tor llib ac~ouliting for tile procee lb 01' sale. H e  
coultl :1pp1>' tl,e m o 1 ~ 1  ill l ) .~yn~ent  of tlebtq, other t h i ~ ~ l  the 
mortgage t l e k  ; he could :~pl~lv it to f,,rt~ily esl,crl.cs, oi ever1 
t o  the pnrposes of' 1)icasure or wazte. Knhst;~litiallg the 
proceeds belonged to hi111 1111fil the n1:t:nritg o i fhe  IIuwkins 
debt to be exprcled as lie pleuml ; and ill the meautirne, 
the  entire stocli of gootl3 n z  to he secure Rom the reach of 
his creditors. This cabe is uiilikc anti stronger than the 
cases of Young I .  Bcor, I1 Ire. 347 ; Hu~cly T. Skituzrr, I) Ire. 
191 ; G i h e r  I-. E u m h ~ ~ i l ,  1 Jones, 559 ; Lee v. Fk~nnngan, 7 
1 re 471, and that class of cases. I n  these, the propert1 con- 
veyed was o f  such a permanent and tubstantiui nature I h ~ t  
if could be followed and identified. I n  this the merchan- 
d ise  retailed lost the power of identity as soo~i as sold. The 

92 
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corpus itself was lost and destroyed beyond pursuit or re- 
covery. That kind of business could not be conducted 
without this result. The power to sell was the power to  
destroy and the sale was the destruction and extinction of 
the property. If there were other unsecured creditors a t  
the time of this assignnlent and no other property of the 
debtor th:m that  convejecl in the mortgage, out of which 
creditors coulcl make their debts, the ii-audulent intent would 
seem to be irrebuttnl~le. A clear halefit is secured to the 
debtor and a clear right is withheld from the creditor be- 
yond what the law 1)ermite. An absignment cannot cover 
up and preserve the poyer ty  for the debtor's use or protect 
i t  from the remetlies ancl demands of the creditors. Here is 
not only a retention of possession by the assignor, which is 
presumptive evidence of fraud, but there is the further power 
t o  dlspose of l t  for the debtor's benefit, and still more, the 
exercise of that power annihilates the thing itself. We 
have then one of the strongest cases of presumptive fraud. 
I t  is clear that if there is no proof to rebut the presumption 
there is nothing for the jury to pass upon and the presump- 
tion of fraud raised by the law becomes conclusive. Kemkll 
v. I&fchcoc/c. 15 Mo. 416 ; Bump on Fraud. Conv. 158-161 ; 
Palmer v. GiCs, 5 Jones Ecy. 75 ; London v. Parsley, 7 Jones, 
313; Foster v. Woo@n, 11 Ire. 339, and 25ardy r. Simpon, 
1 3  Ire. 132. The burden of disproving the fraud was cast 
upon the party clainmig under the mortgage. W h a t  re- 
butting proof His Honor had before him does not appear, 
11or does i t  appear that  he had any evidence outside of the  
deed itself which aEected the infirmity upon its face. Cer- 
tainly the facts found tha t  the debtor was insolvent, owing 
eighteen thousand dollars and having HO property except 
his stock of goods which he had thus conveyed, do not re- 
move or tend to remove the presun~ption of fraud. Indeed 
they are the very facts which if they had been inserted in  
t he  deed of assignment would have authorized the Court 
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to declare the deed up011 its f'lce ffmnciulent in law and 
void. 

The presumption of fraud 1i:rviug arisen, the cdse stated 
sets out no evidence in rebuttal or in explnnatiou of the pos- 
session retained by tlie debtor. dsl;elo v. Reytzoltls, 1 Dev. & 
Bat. 367 ; Grrgor?~ v. Perkin?, 4 Dev. 50 ; E1dstcr r. Mroodjn, 
11 Ire. 339. 

1 3 s  Honor therefore acting hot11 as Court and jury errect 
in iustructing himself that  there was evidence before h i m  
authorizins his fi:ltliug:, of f:rcat, i l l  rch11:tai or  explanatiou of 
the presumption of trauil. i ' l l i ,  13 tlie 1)recise question 
brought before us by tllc appeal and for the error before 
stated there must be a c o i i r e  dc nouo. The point therefore 
forcibly pressed by Mr. Batchelor, that  the receiver aI)- 
pointed in another action a t  the instance of another creditor 
having sold the goods arid disbursed the proceeds ill 1x1~- 
riient of that  a i d  the Hawkins debt secured in the mortgage 
and not denied to be t o m  j d r ,  before tlre plaintiff in this 
action acquired a lien or instituted an action, i t  is now too 
late for the plaintiff to attack the assigiinlent for fraud, ever; 
if i t  existed, is further on and is an iutaesting question, 
It does not appear to have been made upon the trial belon- 
but may properly be raised on the next trial. 

There is error. 
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Bnhks -- Collection of Commercial Paper -- Ageney. 

1. W h e n  a bank receives a check for collectio:~ and retains it for four 
days without presenting it for paymelit or maliing any effort for i t s  col- 
lection o r  giving any notice to the depojitor of its non-payment, the 
bank is liable if loss thereby ensues. 

2, I n  such case a promisc thereafter made by the ~lepositor to pay to the 
bank the amount due b y  reason of the loss, is rcrvlxn~ ~ U C I L G I L  

3. When paper is placeJ in the hands of a bank for collection. t!le bank 
must take thc  necessary s t em to secure its prompt payment by  presen- 
tation n t  maturity. T f  it is not paid, the bank, in order t o  fix the liabili- 
t y  of the drawer, must have it p~otestetl  and due notice of its dishonor 
given to the depositor. I f i t  is not presented, the f x t  that if it had been 
presented it would not have b x n  pail ,  does not escuqe t!~e liability of 
t he  bank. 

4. When one voluntarily assumes ail agency or trust  to manage the inter- 
ests of another, such agent will not be allowed to  sacrifice thc interests 
ofhis principal to hisown; Therrfure,  when a bank received a cllc-,k upon 
itself for collection, being a t  the same tirnc a large creditor of the draw- 
er, and failed without excusc to  notify the depositor of the non-pay- 
ment  of the check ; Heb.1, to bi: in l a w  negligent.. 

5. In such ca+e the bank mad: thu c ' .~e~l i  its oa.1 and i s  fixell with its 
full amount. 

(Costin v. Rankir~, 3 Jones, 387 ; Stom: v Baiik of Cape Pew, 3 Uev. -108, 
cited and approved.) 

CIVIL ACTION, tried at  Spring Term, 1876, of XEW 
HANOVER Superior Court, before McKoy, J. 

The case is so fully considered by Mr. Justice .BTNUM in 
delivering the opiniorl of this Court as to render any further 
statement unnecessary. 

*Faircloth, J., being a stockholder in plainti3' hank did not si t  a t  the 
hearing of the case. 
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There was judgment for the plaintiff and the defendant 
appealed. 

Messrs. Wright 8 Sfedrnnn and D. L. Russell for plaintiff: 
Messrs. R. Strange and TK S. $ D. J Demne for defend- 

I ant. 

BYXUM, .J. The defendant had drawn from the plaintiE 
Bank a considerable amount exceeding his deposits, and the  
Bank called upon him to make good the deficit. The de- 
fendant had sold but not delivered to Jloffit $ Co 300 bar- 
rels of rosin for $364, and to enable him to meet the demand 
of the Bank on the 6th of September, 1873, Moffit drew 
and delivered to the defendant his check upon the Bank 
for the purchase money of the rosin, payable on the 9th of 
September. This check the defendant oEered to the Bank 
as a payment on the balance against him. The President 
of the Bank received the check and i t  was pinned to a de- 
posit slip, which read thus, "Bank of New Hanover, deposi- 
ted by W. R. Kenan, September 9th, 1863, currency------ 
checks, $864.00." 

The plaintiff i i  his replication to the answer, avers tha t  
the check was received for collection only, and the clefend- 
ant insisted tha t  i t  was received as a payment on his bank 
debt. How that  was, was upon the evidence submitted to. 
the jury and they found that  the check was received for  
collection. The check was neither collected nor attempted 
to be by the Rank, and on the 13th of Seljtember, Moffit 
failed, and on the evening of that  day the defendant re- 

I ceived notice that  the check had not been paid. By the ad- 
mission of the plaintiff' then, and the finding of the jury, the  
Bank received for collectior~ this check, which was payable 
a t  its ourn counter, on the 9th of September and retained t h e  
same, without presenting i t  for payment or any effort for  
its collecti~m or any notice to the defendant of its non-pay- 
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rnent, until after the failure of Moffit, on the evening of the 
13th of September, when the debt was lost.. For that ne- 
glect the Bank is responsible. The Bank however insists 
t h a t  on the 15th of September and after the failure of Moffit, 
t he  defendant promised to pay the balance clue i t  which 
&he check was deposited to meet, and that that  promise con- 
stituted a waiver of any claim on the Bank for its failure to 
collect the check. This defence is unavailing. There is no 
evideuce of such a waiver. 011 the 15th of September the 
Bank requested the defendant to arrange the balance of his 
overdraw. H e  replied that  "he would pay it," but imme- 
diately added, "but what about Moffit's check?" and in an- 
swer to that  the President said he thought Moffit would ar- 
range i t  during the day. So far from being a waiver, here 
was an express notice to the Bank, that it was looked to, 
a n d  its answer was certainly evasive but did not deny its 
liability. But  suppose the  defendant had then and there, 
promised absolutely to pay the balance due the Bank. The 
express prornise was only what the law implied without it ; 
i t  neither added to the validity of the debt or his obligation 
t o  pay it. I t  was ?zudtinz paetiim ; vox et preterea nil. Suppose 
t h e  check had heen placed in one Bank for collection, and 
t h e  overdraw had been in  another. The failure to collect 
b y  one Bank would have been no answer for a failure to 
pay in the other; and the payment of the balance due in one 
would have been no waiver of the other's liability for a neg- 
lect to collect. The fact that  the whole transaction was in 
one Bank cannot change the relations or lessen the liability 
o f the  parties. We,  therefore, put out of view the question 
o f  waiver arld come to the main question, the liability of the 
Bank  as an agent for the collection of the check. A n  im- 
portant and profitable part of the regular business of bank- 
i n g  is the collection of commercial paper. The advantages 
arising from business associations and the temporary use of 
the  money for purposes of discount or exchange, form a val- 
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uable consideration for the undertakin:. Hull v. Bank of 

the State, 3 Rich. 366 ; 1 Daniel on Neg. Instruments, 324-3. 
T h e  Bank a t  which paper is made payable and a t  which i t  is 
deposited for collection, is the agent of the depositor to re- 
ceive the money a t  its maturity. When a bill, note or 
check is placed in its hands for collection, i t  is the duty of the 
Rank to take the necessary steps to its prompt payment by 
making presentment for payment a t  maturity. I f  it-be not 
then paid, the Bank must at  once fix the liability of the 
drawer, by having i t  protested and by giving due notice of 
i ts  dishonor to the depositor for collection. If' the Bank fail 
in  any of these duties i t  becomes immediately liable in dam- 
ages to the holder or depositor. West Branch Ban Jc v. FuG 
mer, 3 Barr. 399 ; Ivory sT. Bank of State, 36 Mo. 475 ; 1 Dan- 
iel on Neg. Instruments, § 327 ; Cosfin v. Runkin, 3 Jones, 
387. The agent must use such skill and diligence as are 
necessary to the due execution of his trust. This checkwas 
questionable and the Bank knew and acknowledged i t  to  be 
so. Here then was superadded to its duty a spur to the 
most active vigilance in pressing the collection and giving 
prompt notice of its dishonor. If by this neglect or delay 
to  give notice the payee was prevented from taking such 
immediate measures agailist the drawer as might possibly 
have secured the payee in some way or other, the Bank 
must be held responsible a t  least to the amount of the damage 
received. Nor is i t  an excuse that  if the check had been 
presented for payment i t  x'c-odd not have been paid or that 
there were not sufficient funds in Bank to meet it a t  maturi- 

ty. That  is not for the consideration of the agent. For i t  
might well be, that had due notice been given the cleposi- 
tor, an  immediate clenmid on hloffit with such other legal 
measures as their business relations might render advisable, 
would have led to  the payment of the check. 

"Our whole system of negotiable paper and its responsi- 
bilities, formed as i t  is by long experience admirably a d a p  
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te3 to the varied use4 of commerce, rests upon the  single 
principle of strict punctuality in demands, presentments and 
notice-, as well as payments." Allen v. Suydam, 20 Wend. 
331. Xotice of non-payment of the check, should have been 
given on the 9th and at  farthest on the 10th of September. 
Up to the 12th the rosin for which the check had been glven 
remained on board the Bark Osterlide, in the port ; $20,000 
had been paid into the Bank and checked out again by iMof- 
fit, between the 6th and the 13th of September; Moffit him- 
self testifies that  had the defendant demanded payment of 
the check he sliould have been compelled to pay i t  or have 
failed some days sooner than the 13th, and i t  is evident that  
he was straining every nerve to keep up his credit as long 
as i t  was possible It is therefore possible, if not probable, 
that  prompt notice by the Bank would have resulted in se- 
curing the debt or its payment. 

The Bank is presented to us in another unfavorable atti- 
tude. It voluntarily assumed the agency to collect this. 
check, when itself was a large creditor of M o 5 t  ; had secured 
most of his effects ; was aware of his enibarrassment and was 
making exertions to save itself from loss. The undertaking 
therefore to collect this debt, was antagonistic t o  the duties 
and purposes of the Bank, to save itself by seizing the only 
plank in the shipwreck. The natural if not the intentional. 
result was that the interests of the defendant were preter- 
mitted and he became the victim of censurable neglect. 
When the interests of the plaintiff and defendant conflict 
and the plaintiff voluntarily assumes the agency and trust 
t o  manage the interests of the other, the rule of good faith 
which is equity, will not allow the agent to sacrifice the in- 
terests of his principal t o  his own. 

I t  was therefore the duty of the Court to have instructed the 
jury that  the failure of the plaintiff from the 9th to  the 13th 
of September, to  notify the defendant of the non-payment o f  
the check without any excuse therefor, was in law negli- 
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gence ; and that t,he only inquiry for them was, what amount 
of damages the defendant was entitled to recover. 

The measure of damages which the holder is entitled to 
recover of the Bank or collecting agent who has been guilty 
of negligence is the actual loss which has been scffered. 
That loss, prima facie, is the full amouilt of the bill or note ; 
but evidence is admissible to reduce i t  to the actual loss. 
Stozue v. Bank of Cape Pear, 3 Dev. 408 ; 1 Daniel on Neg. 
Instr. 5 § 328-30. But this is the rule of general applica- 
tion only and is modified in its adaptation to a particular 
class of cases of which the present is an example. 

Here the Bank was the creditor and the check was drawn 
on and was payable by the Bank-the agent. The under- 
taking of the Bank was to collect a check on itself. Of ne- 
cessity it must be assumed that i t  was presented for pay- 
ment, that is acted upon, at the time i t  was payable by the 
Bank. 

If  i t  was then accepted by the Bank, the amount of the 
check became a cash deposit to the credit of the defendant, 
paid out of the funds of Mo-ftit or charged to his account 
with the Bank. If it was not accepted i t  m7as the duty of 
the agent to give notice to the holder and return the check. 
The Bank did neither. There can be no doubt that a Bank 
can so deal with a check that the law will imply an accep- 
tance on its part. When the holder of a check presents it 
for payment the drawee has only areasonable time to inspect 
his accounts and ascertain whether he is in funds to meet 
the demand ; and such reasonable time is held not to exceed 
twenty-four hours ; after this lapse of time the holder has 
the right to know whether the check is accepted or dishon- 
ored. If the holder himaelf presents or sends the check to 
the Bank he must apply a t  the end of this reasonable time, 
to know whether i t  is accepted ; but if i t  is in the hands o f  
the Bank as a collecting agent, i t  must give the notice of ac- 
ceptance or dishonor. The Bank was here both drawee and  



346 I N  T H E  SUPREME COURT. 

collecting agent ; i t  was fully cognizant of the state of its 
accounts with Moffit on the 9th of September ; i t  both re- 
ceived and paid out large deposits made by him up to the 
13th of September and even the bill of lading for the rosiil 
and the whole cargo went into the Bank to the credit of 
MoEt  on the 8th of September ; on the 6 th  of September the 
Bank had possessed itself of all the valuable assets of Moffit 
so much so that  the assignee of Moffit could pay nothing to 
the creditors ; and Bates the assistant cashier, testifies that  
"Moffit came to the Bank every day from the 6th to the 
13th of September and sometinles three or four times a day 
and made provision for payment of his checks." W h y  was 
this  check not provided for ? Moffit says he thought i t  bad 
been and had been paid out of his deposits and had he 
h iown  that i t  had not been paid he would have paid i t  or 
have failed sooner. W h y  was payment of the check not de- 
manded and why was the defendant kept in ignorance of its 
non-payment until after the failure of Moffit became known 
to the  world four days after i t  was payable? Upon the 
plainest principles of justice these peculiar circunlstances of 
wilful neglect of a known duty constitute a case of construc- 
tive acceptance of the check and fix the Bank for the full 
amount of it. The negligence of the Bank has made the 
check its own and the case is takeu out of the general rule 
as to the measure of damages. Allen v. Suyda~n ,  20 Wend. 
321. 2 Dan'l on Neg. Instr. § 1619 and notes. 

There is error. 

YER CURIAM. Judgment reversed. 
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S. C. WILSON and others v. T. T. SANDIFER and other?. 

Construction of Bond -- Parol Evidence Inadmissible t o  Vary Written 
Contract. 

1. Where certain tenants in common entered into an obligation binding 
"themselves in this bond to resist by law any claim that may be set 
up by the heirs of Jno. ,\I. Wilson, and in case of a law suit each is to 
bear his or her proportionate share," anll afterwards the laud is sold 
for partition and the purchaser (one of the tenants in common and a 
party to the obligation) is conlpelled to pay a certain sum for said Jno. 
M. Wilson's interest in the land ; Held, that the obligation is not an 
indemnity so as to entitle the purchaser to reimbursement from the 
other parties thereto, but is simply an agreement to resist any claim 
that m ~ g h t  be set up by Jno. M. Wilson's heirs. 

2 .  Parol evidence is inadmissible to vary a written contract. 

CIVIL ACTION, tried a t  Fall Term, 1873, of MECKLENBURG 
Superior Court, before Schenck, J; 

The suit was brought to sell land for partition among the 
parties, plaintiffs and defendants, as tenants in conlmon. By 
virtue of a decree in the cause the land was sold and a part 
of i t  was bought by the defendant T. T. Sandifer, who gave 
notes for the purchase money. 

The defendant Sandifer alleged that certain of the other 
tenants in common had agreed in writing to indemnify him 
against loss in the event that the title of one John M. Wil- 
son should be found to be valid ; that subsequently he had 
been compelled to pay $350 for the interest of said Wilson, 
and asked to be allowed the same out of the purchase money 
due to the parties who had given the indemnity as aforesaid, 
which is as follows; 

" Know all men by these presents that we, T. T. Sandifer, 
M. A. Wilson kc. are held and firmly bound to each other 
in the sum of $2,C03. * * ++ The condition of the above 
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obligation is such that whereas, by an instrument executed 
by the late Robert Wilson debarring the heirs of John M. 
Wilson deceased of any further share in his estate ; and 
whereas by the death of Isaac A. Wilson, i t  might appear 
that the said heirs of John M. Wilson would come in for a 
share of his estate ; Now therefore in case the heirs of John 
M. Wilson should bring suit for a share of said Isaac A. 
Wilson's portion of the estate devised to him by his father 
(the late Robert Wilson,) the undersigncd heirs of Robert 
Wilson bind themselves in this bond to resist by law any 
claim that may be set up by the heirs of John M. Wilson, 
and in case of a lam suit each is to bear his or her propor- 
tionate share." 

His Honor held that the contract was not one In which 
the parties agreed to  indcmnify the defendaut Sandifer, but  
was a mutual agreement to resist the claim of S. C. Wilson, 
the plaintiff and the son of John M. CVilsoll. 

The defendant then offered to prove by parol that  the 
understanding of the parties was that said contract should 
be one of indemnity. This tcstiniony was ruled out by the 
Court and defendant excepted. Judgment. Appeal by de- 
fendant. 

Messrs. C. D o ~ d  and .J E. B r o m ,  for plaintiffs. 
Messrs. Wilson. & &n, for defendants. 

READE, J. 1. This is not to be treated as an original pro- 
ceeding but  as a motion founded Upon a petition in t he  
origiml proceeding for partition. 7 here cannot therefore 
be any trouble about parties or about notice. 

2. W e  agree with His Honor that  the writing in question 
is not an indemnity but is simply a mutual agreement among 
the parties t o  it to  resist any claim which might be set up 
by the heirs of John M. Wilson" to a share in the estate of 
Isaac A. Wilson, bequeathed to him by his father. 
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3. We are also of the opinion that the pard  evidence 
offered to prove that said writing was intended to be an in- 
demnity was properly rejected. The rule is that parol evi- 
dence is inadmissible to var?y a written contract. 

There is no error. 

PER CURIAM. Judgment affirmed. 

1'lIOM.ZS II. P E G R h i I  r. SAMUEL STOLTZ. 

Slander -- Damages. 

I .  Words falsely spoken, chargin: one with an infamous offence or with 
an infectious disease or impeaching his trade or profession, are per se 
actionable. 

2. Where the words spoken do not on their face import such degradation, 
the plaintiff in order to recover must aver some special damage and must 
s h o n  by proof that he has in fact sustained a loss. 

3. If a t  the time of thc alleged slanderous words, the person concerning 
whom they are spolien i5 not liable to  an infamous p~ulisment b y  rea- 
son of the ofYence charged, the words are no tpe r  se actionable. There- 
fore, when the defendant in 1871) said of the plaintiff that he had sworn 
falsely in  1867 before the Board of iiegistrars ofUavidson County, then 
acting under the provisions of the Act  of Congress, entitled "an Act  to 
provide for the more efficient government of the rebel States" which 
Act  ceased to operate in  this State before 1870. Held, that  theplaintiff, 
no special damage being alleged, could not recover. 

CIVIL ACTION, tried a t  Fall Term, 1876, of FORSYTHE SU- 
perior Court, before Kerr, J. 

This was an action of Slander to recover dama.ges for in- 
jury to the plaintiff's character and the rnaterial f. clcts ale as 
follows ; 

The defendant oil the 4th day of August, 1570, said of 
the plaintiff: "He is a perjured man. l f e  went to David- 
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son Uo~mty arid swore before the Board of Registrars of said 
County that he mas a citizen of Davidson County when he 
knew that  he was a citizen of Foraythe." The plaintiE was 
advised by said Board that Ile had a right to register in Da- 
vidson although he lived in Forsythe County and did so 
register in the latter 1xu-t of the year 1867 or early in lS6S. 
Said Board of Registration was acting under the authority 
of the Provisional Governnlent of the State, established by 
au Act of Congress entitled "an Act to provide for the more 
e&cient governnlent of the rebel states" passed March 2nd, 
1 ~ ~ ; ' i  and the Acts supplemental thereto. 

The jury rendered a verdict for the plaintiff. Judgment. 
Appeal by defendant. 

Mesms. J. A Gzlmrr, Walscn gf- Glenn and T. J: Wilson, for 
plaintiE. 

,%. J. N. Mc Corldc, for defendant. 

FAIRCLOTH, J. (After statin; the facts as above.) The 
State being in an anomalous condition, the above recited Act  
was passed to meet the palticular emelyency then existip- 
and was SO intended as appears from its preamble. It \\.as 
made applicable by its terms only to those States lately in 
rebellion and was therefore a local Act and not a general 
lam of the United States. I t  provicled the manner and means 
by which i t  was to be executed, by giving the Military Offi- 
cer in command of the District authority to punish all crimi- 
nals and disturbers of the public peace, kc. by establishing 
local civil tribunals and organizing Militstry Courts when- 
ever he  saw fit to  do so, and provided further that  any in- 
terference with those matters by State authority should be 

and void and in general that  any citizen violatiug the 
lam. should be punished by the authority of said Act. 

It furthermore provided, among other things, that  when 
the electors of the State should adopt a State Con- 
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stitution as therein provided and the same should be ap- 
proved by Congress, each of which 13.a~ done on or before 
the 25th of June, 18GS, then said Act  of Congress should 
cease to be operative in North Carolina. 

Perjury is an offence against public justice and is visited 
with illfamous punishment, because it is a heinous crime 
and because i t  necessarily tends to  defeat and obstruc~ the 
administration of justice. A t  common law i t  can be com- 
mitted only in some judicial proceeding, civil or criminal, 
in a matter material to  the issue in question by tqking a 
wilful false oath in a Co~irt  of justice or before some'Magis- 
trate or officer having authority tc, administer the same. 
Tile law takes no notice of a false oath however wickedly 
taken, other than as above stated, as if i t  be extrajudicial 
or in regard to some private matter. 

I n  such instances, if private persons are aH'ected, they 
have their remedy by action for damages but i t  cloth not 
concern the public and is not therefore punishable as for per- 

jury. 4 131. Com. 137 et seq. 
A man whose character or reputation is injured by slau- 

derous words, may have tiis action for damages aud if the 
words falsely spoken cllarge him with an infan~ous offence 
or with having an infectious clisease or  impeach his trade 
or profession. these words are per se actionable, because these 
words do necessarily tencl to his degradation and injury and 
he  may recover as a matter of course without showing that  
he has actual l~ '  sustained a damage, B a t  m~hen the words 
spoken are such as do not on their face import such degra- 
dation as will of course be injurious, as to call a man a rascal 
or heretic, then the plaintiff must aver some special damage 
which is called laying his action with a per quad and must 
show by proof that  he;has in point of fact sustained a loss 
before he can recover. 3 Bl.,Com. 123. 

W i t h  these general principles applied to the facts im the 
case before us was the p1aintiE:entitled to  recover? NO 
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special damage mas alleged ilor was there any evidence to 
support such an allepation. So that view is out of the case. 
The alleged fi~lsc swearing before the Board of Registrars 
occurrecl late i u  lst,; or early in 1868, and the authority to 
punish the oEence cl~urgcd, if i t  had been committed, had 
ceased to operate ill Korth Carolina certainly by June 25th, 
1868, by the terms of the saiil Act of Congress, m i l  the 
slanderous words were s p k e n  subsequently. So that zt that  
time the plaintiff \:as not 1i:ll)lc to an infamous punishment, 
if the words h;id bcen true, for the reasons above stated, 
i .  e. thc I\ olds epol\-en were uot per se actionable a i d  the 
plaintitf cannot recover There was a second count i n  the 
complaint fi)r perjury vi thout  any specification, but i t  was 
not supported hp evicle1,ce :md the case was tried on the 
first allegation. 

Elaborate briefb were filed but 110 authorities cited on the 
point above decided. Let this be certified. 

There is error. 

PER CURJAM. .J uclgnient reversed. 
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.JESSE HILL v. JOHN SPRINKLE and another. 

Judge's Charge -- Prayer for Instructions. 

Wllerc a prayer for instructions to ths jury is distinct, the response of' 
the Court shoultl be equally distinct,; Therefu1.e. where counsel asked 
the Court to charge '%hat when there is a conHict of' testimony between 
witnesses of equal respectability, one of whom is a party in interest a n d  
the other not, the jury have the right to consider the question of inter- 
est in deciding upon the credibility ofthe witnesses;" and the  Court in 
response told the jury that they ha? a rig'lt to c.)nsider all the circ urn 
starlscs attending the examination of' t'lc witncsscs on the trial and tu- 
weigh their testimony ac:ordingly ; I3eld to be error. 

CIVIL ACTION, tried a t  Fall Term, 1876, of FORSUTHE SO- 
perior Court, before K ~ r r ,  L 

The plaintiff demanded payment of $300, balance due om 
a bond given for the purchase money of a tract of' land. 

As  the only point decided i n  this Court involved the cor- 
rectness of His Honor's charge to the j u y  in the Court be- 
low in rerponse to  instructions asked by l)lailitiff, which a r e  
set out by Mr. Justice Uvsux  in  delivering the opinion, a 
full statement of the facts is deemed unnecessary. 

Verdict for the defendant. Judgment, Appeal by t h e  
plaintiff'. 

Mr. I! J. Wilson, for plaintiff. 
No counsel for defendant. 

BYSUJI, .J. Upon the trial, the defendant was introducecl! 
as a witness in his own behaIf and his testimony was con- 
tradicted by one Lehman, a witness and former agenf of 
the plaintifK 

The counvel of the plaintiff asked the Court to instruct, 
the jury, atha5 when there is a conflict of testimony be 
tween witneasej t f equal I espectability one of wh )m is a, 

2 3 
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p a r t ~  in interest :i11t1 the other not, the jury have the right 
t o  consider tllc question of interest in deciding Upon the 
credibility of' the witnesses." His Honor did not give the in- 
structions in so n lanj  \\ orils, but told the jury '.that they had 
a right to consider all the circumstances attending the ex- 
amination of tlie witnesses on the trial and to weigh their 
testirr~ony accordingly." The plaintiif had a right to the 
instruct io~~s aslml and i t  may be that  tlle Court intended 
those given as a substantiwl con~plialice with the praj.er for 
instructions. Bnt we do not think they were or that the 
jury SO u~derstootl tll rn It is queationahle whctl~er they 
o r  others ~lnderstood that the iuterest of the delknclant in 
the suit as aRecting 11i.s c.red~l)ilitj, was :L c.ircumsta~lce at- 
tending the examinatinn of a wit~iess as clistingui~hed from 
deportment, intelligence ~ I ~ : I I I S  of Anowledge itntl thelike, 
which are rnorc, f r e y ~ i c ~ l t l ~  undc~,r;tootl 21s c i rcun~sta~~ces  at- 
tending tile cs: ~r l i~ l a t i c :~~  of n it~lesses A t  all e r e ~ ~ t s ,  the 
charge was not such a clear and d i s t i ~ ~ c t  enunciation of an 
important l~rinc'iltle of' e~i t lence as conltl leare no reasoma- 
blc doubt of its meaning ill the nlin~ls of the jury. The 
prayer was distinct and the reslmlse shonltl hart been equal- 
ly so. For generations j m t  and L I ~ )  to \\ i t l~iu tllc last few 
years, interest in the wen t  of the action, however ernall, ex- 
cluded a party altogether as a wit~ress a ~ d  t h ~ t  ul~on the 
ground, not that hc may not sornetinlcs ,itate tile truth, but 
because i t  would not ordinarily be safe to rely on llis testi- 
man!.. This rule is still alq~lauded l)y g r w t  judges as a rule 
fouritled in gocd sense and sound policj ." I G~eenl .  $ 330. 

Parties to the action are now competent witnes~es, but  
the reasons which once excluded them still exist but go only 
t o  their credibility. 

Interest like infamy does go to the cl-edibility ; and 
therefore especially in the inauguraticn of the 11cw rules of 
evidence, the relation of inteleet to credibility should be 



JANUARY TERM, 1877. 355 

-- 
JONES 8. PANLY. 

impressed upon the jury in all cases of conflict of testimony, 
not as  necessarily turning the scale in matters of doubt, but  
as an! important fact to be considered by the jury in weigh- 
ing one man's testimony against another's. The plaintiff 
having asked for was entitled to the specific instructions. 

Fo r  this error there must be another triill. 

PER CURIAX. Venire de .not.o. 

SAJIUEL F. JONES v. EDWARD R. STAYLT. 

Contraet -- Liability of One MaEicioirsly Causing Breaeh of. 

CIVIL ACTION, tried a t  Fall Term, 1875, of' C ~ A T E N  Supe- 
rior Court, before &ymour, J. 

The suit was brought to recover damages of the defend- 
a n t  for breach of contract. 

The facts necessary to an un(1erstandiug of the' points de- 
cided are suficientlr stated in the opinion of this Court. 
T h e  jury lentlered a verdict for the plaintiffor $3,000 upon 
which judgment was entered. The Court thereafter upon 
motion of del 'e~~dant  arrested the judgment and plaintiff ap- 
pealed' to this Court. 
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Hessrs. Smith $ Strong, for plaintiff. 
Mr. C. R. Zhomas, for defendant. 

RODMAN, J. I t  was decided in Hct~X.;ns v. Boystel., 70 N. 
C. 601, that if a person maliciously entices laborers or crop- 
pers to break their contracts with their employer and desert 
tlis serrice, the emplnjer may recover damages against such 
person. The same reasons cover every case where one per- 
son maliciollsly persuades another to break any contract 
with a third per so^^. I t  is liot confined to contracts for ser- 
vice. 1 1 1  the preseut case the plaintiff made a contract with 
the Atlantic & Korth Carolina, Railroad Company of which 
the defenclant was President and Superintendent, by which 
the Con~pany agreed to transport from points on their road 
to nlorehead City a large number of cross-ties which plain- 
tiff had contracted to deliver in Cuba. After the contract 
had been partly perforn~cd the defendant being still Prosi- 
dent and Superintendent of the Coml~any maliciously and 
for the purpose of injjuring the plaintiff. as the jury have 
found, refused to complete the contract whereby plaintiff 
was injured. After the jury had found a verdict for the 
plaintiff and assessed his damages thc Judge arrested the  
judgment and the plaintiff appealed. I n  this we think t h e  
Judge  erred and his judgment must be reversed. 

It is the duty of this Court to give such judgment as i t  
appears on the record tha t  the Court below should have 
given. The plaintift' mo17es here for judgment upon the  
verdict. There are no exceptions by defendant to t he  
Judge's charge, and it does not appear that he asked for a 
new trial. The instructions of the Judge on the question of 
damages are not full, but it does not appear that  he was re- 
quested to give any o t h e ~ .  I f  he had thought the damages 
excessive he  would have set the  verdict aside and given a 
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new trial on that ground. We neither do nor can know any- 
thing of the evidence and if we did we could not set aside 
the verdict and give a new trial on that ground except per- 
haps where i t  appeared to be a very gross case of excess 

Judgment below reversed and judgment in this Court for 
the plaintiff according to the verdict. 

PER CURIAM. Judgment reversed. 

ALPHA CATON v. A. 11. STEWART. 

Contraet against the Poliey of the Law. 

Where a store-8eeper (under the IT. S. Revenue L ~ w s )  in charge of a dis- 
tillery belonging to A, promised to give A a certain sum per month as 
long as he " continued to carry on a distillcry ;" Held, in an action by 
A upon the promise, that the contract was against the policy of the law 
and A was not entitled to recover. 

CIVIL ACTION, tried a t  Fall Term, 1876, of DAVIE Superior 
Court, before Kerr, J. 

This action was brought in a Justice's Caurt and taken by 
appeal to the Superior Court. 

The plaintifl' alleged that the defendant had promised to 
pay him $25.00 per month for a specified time, " while the 
plaintiff continued to carry on a distillery." The distillery 
wa3 a licensed one. The defendant was an officer of the 
United States Government, a store-keeper, and stationed a t  
the distillery of the plaintiff. 

The defendant denied the promise and insisted that if 
such promise had been made i t  was against the policy of 
the law. 
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The plaintiff informed the defendant. that he would be 
compelled to suspend the distillery business as he was not 
realizing any profit therefrom ; and the defendant thereupon 
proposed that if he would continue the business so that his 
office of store-keeper and its kmoluments would not be in- 
terfered with he would pay plaintiff $25 00 per month I n  
consideration of this promise the plaintiff did continue the  
business. There was no intention to defraud the Govern- 
ment nor was the Government defrauded by the arrange- 
ment, but the plaintiff continued to pay taxes as they fell 
due. The defendant paid for a part of the time according 
to contract but afterwards refused, and thereupon this action 
was brought. 

Under the instructions of the Court the jury rendered a 
verdict for the plaintiff. Judgment Appeal by the de- 
fendant. 

Messrs. Watson & Glenn and J. A. Gilmer, for plaintiff: 
Mr. J. M. McCorkle, for defendant, argued ; That it was 

an indirect agreement tending to induce the defendant not 
to do his duty as store-keeper and therefore void. Rev, 
Stat. U. 8. § $3153,3154-3273 et seq. Addison on Contracts, 
$ § 253-259 ; Comyn on Contracts, 34 ; MeNeil v. Cahill, 3 
Bligh's Rep. 229 ; Eyerton v. Earl Brozunlow, 4 H. 1;. Cases 
235 ; Nerot v. Wa/lace, 3 Term Rep. 17 ; McLeod v. McCall, 
3 Joces, 87 ; King v. Winants, 71 N. C. 469. 

PEARSON, C. J. Prisoner feeds the watch dog and the dog 
fondles upon prisoner. There is no use in keeping the dog on 
watch longer. So in our case, as soon as the distiller became a 
prisoner of the store-keeper and the store-keeper agreed " to  
divide profits" there was no use in having swh a store-keeper, 
and the policy of the in providing "store- 
keepers" a t  high wages was thereby completely frustrated. 
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By this agreement the store-keeper was '. led into tempta- 
tion," for he could not deal hard, that is '. watch closely" 
his pris9uer and dependant, because their mutual interest& 
required that the distillery should be kept in operation. 

The distiller was led into temptation to defraud the Gov- 
ernment for he had an assurance that his operations would 
not be .watched very closely. Had this arrangement been 
made known to the Revenue OEcer i t  would have been ,his 
duty instantly to discharge the store-keeper. 

The transactioii as nearly approaches '. bribery and cor- 
ruption" as can be well imagined. 

If the store-keeper had agreed to receive of the distiller 
$25.00 a month out of his profits it would have been a case 
of bribery. Here the store-keeper agrees to pay the distiller 
$25.00 a nionth out of his wages in order to induce him to  
continue his operations, and the corruption consists in the 
fact that the distiller mas thereby assured that he would not 
be closely watched, thus defeating the policy of the Act of 
Congress in the regulations for the appointment of store- 
keepers a t  high wages and detailed instructions to watch t h e  
operations of distillers. 

Whenever parties enter into an arrangement whereb,y the  
policy of the law is defeated, they are iz "pari  delicto," and 
the law will not aid either party. See the cases cited in the 
brief of Mc Corkle, counsel for defendant. 

There is error. Judgment below reversed, and upon t h e  
facts agreed judgment that defendant go without day and 
recover his costs. 

PER CURIAM. Judgment revered. 
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W. T. BRYAN v. W. D. HARRISON and others 

Evidenee -- Judge's Charge -- Challenges to  Jury. 

1. What  is meant by the word "dollar" in a note can be shown by par02 
evidence. 

2. A general exception to the whole instruction of the Court below must 
be overruled if any part of it is right. 

3, Whether there are one or more plaiutiffs or defendants, only four per- 
emptory challenges to the jury on either side are allowable. 

CIVIL ACTION, to recover the Value of a Note given by 
defendant on the 10th day of September, 1862, tried at 
Spring Term, 1876, of NASH Superior Court, before Watts, J. 

It was in evidence that, in January, 1862, the plaintiff W. 
T. Bryan sold to one Johi~ W. Earl a tract of land for $3,300 
under a verbal contract that Earl was to pay for the same 
i n  cotton at ten cents a pound (so far as the amount he had 
on hand would go) and the balance in good notes. The 
amount of cotton was estimated a t  thirty bales and the price 
at ten cents a pound in gold. Confederate money had not 
circulated in the vicinity in which the parties lived up to 
t h e  time of the contract. Earl did not deliver the cotton at 
all but held i t  in his possession until the price advanced to 
fifteen cents a, pound and sold i t  a t  that price. 

Earl did not execute any note a t  the time the contract 
was made, but in September, 1862, hc paid Bryan $300 in 
Confederate money on account of the profit made by the 
sale of the cotton and also executed two noces-one for $2,100 
and the other for $1,200-with defendants as sureties. The 
$1,200 note is the subject of this action and was given in 
confirmation of the sale of January, 1862, the land being the 
consideration. 

The defel~dants knew the terms of the sale before they 
signed said note. Nothing was said about the currency iu 
whieh the money was to be paid but Bryan fi~rther testified 
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that he did not sell for Confederate money and that he told 
the defendants Harrison and Stallings what the considera- 
tion was, viz ; the tract of land, for which no deed was exe- 
cuted until September, 1862. Earl failed to comply with 
the terms of the contract and refused to yield to the demand 
of Bryan for possession 

The defendants objected to the evidence relating to the 
consideration of the contract of January, and as to whether 
the notes given in September were in cor~firmatiori of said 
contract and as to the value of the cotton in gold in January, 
1862, and also because only four peremptory challenges were 
allowed both defendants. Under the instructions of the 
Court the jury found the following under the issues sub- 
mitted 

Pindings of the .Jury ; 
1. The plaintiff and Earl intended that the contract of 

January should be discharged in notes and cot,ton a t  gold 
prices. 

2. The notes given in September, 18132, were in substi- 
tution for and confirmation of the contract of January, 
1862. 

3. I n  January, 1862, the cottoa was worth ten cents per 
pound. 

4. The note sued on, according to the agreement between 
the  parties, was payable in gold or specie or its equiva- 
lent. 

Verdict for plaintiff for $1,200 with interest from January 
lst,  1862. Judgment. Appeal by defendants. 

Messrs. Moore & Gatling, for plaintiff. 
Mr. J. B. Butchelor, for defendants. 

RODMAN, J. 1. Par01 evidence was admissible to ascertain 
what the parties meant by the word "dollar" in the note 
sued on. 
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The plaintiff' was a competent, witness. 
I t  is objected here however that some portior~s of his evi- 

dence must have been rather his conclusions from facts than 
the facts themselves. Conceding that this appears t o  be so, 
as  his evidence is presented in the case which doles not pro- 
fess to set out his evidence in hec verbn, yet i t  does not 
appear that any such objection was made a t  the trial. 

W e  must presume either that the Judge in stating the  
case has giveu merely the substance and result of the evi- 
dence, instead of giving i t  in the words of the witness ; or  
that  if ob-jectiou had been made a t  the time on the ground 
now assigned, the Judge would have stricken out the objec- 
tionable expressions, and configed the witness to what were 
strictly the facts. The defendant had the opportunity on 
cross-examination to bring out the fkcts apart from any 
opinion of the witness as to their legal effect. So tha t  t he  
jury could not have been misled except by his omission t o  
do so. 

2. No piwticuiar instrnction of the Judge is excepted t o  
as being erroneous and i t  is a familiar r ~ l e  tha t  a general ex- 
ception to the whole instruction must be overruled if any 
part of i t  is right. 

I t  seems to us however that  the issue as to what  sort of 
dollars was meaat by the parties was fairly submitted to  the 
jury and that there is nothing in the charge of the Judge  
calculated to mislead them. 

3. There were two defendants and the Judge allowed to 
them both four peremptory challenges only. 

W e  think this is the true construction of R C. ch. 31, § 
35, to  be found in the addenda to Bat. Rev. p. 861, § 229. a. 
It says "the parties or their counsel for them may challenge 
peremptorily four jurors upou the said panel." That  is to 
say the party plaintiff whether consisting of one person or  of 
several may challenge four and the party defendant whether 
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consisting of one or several persons may challenge four- 
Such has been the uniform construction in the experience of 
all of us. 

PER CURIAM. Judgment affirmed. 

D. D. COLGROVE and others v. ELLEN KOONCE and others. 

Parties-- Aetion to Reeouer Real Estate. 

In an action for the recovery of real estate, a third person who claims 
title paramount and adverse both to  plaintiff and defendant. should not 
be permitted under $ 4  61 and 65, C'. C. P. to  make himself a party tcb 

the action. 
(Wise v Wheeler, 6 Ire. 196, and  Smithermnn v. Saunders, TO N .  C. 270, 

cited and approved.) 

MOTION in a n  ACTION to recover the possession of Real  
Estate brought by D. D. Colgrove against the defendant 
Koonce, the party in possession, to the Superior Court 
of JONES Cou~ty ,  heard by Seymour, J. and transmitted to- 
this Court in obedience to an order for a Certiorari dated 
June 10,1876. 

The case as stated by His Honor is as follows : 
I 

"At Spring Term, 1873, Isler mas made a party defend- 
ant upon his own motion and filed an answer in the case a t  

I -Term of said Court. A t  Spring Term, 1875, a mo-- 
tion was made by all parties, excepting Isler, to strike out 
the narne of Isler upon the ground that his claim to t h e  
land had no connection with the controversy between CoL 
grove and Ellen Koonce. This motion was continued until 
Fall Term, 1875, a t  which Term the plaintiffColgrove with- 
drew from the motion which was however, insisted on by 
defendant Koonce. Upon the hearing of the motion, Isler  
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offered to prove that  he claimed under one J. C. B. Xoonce, 
the deceased husband of defendant Ellen Xoonce. This ev- 
idence was rejected and the mot,ion to  strike out allowed." 

Appeal by defendant Isler. 

Mr. A. G. Hubbard, for plaintifs. 
Messrs. Green & Stevenson and S. W. hler for defendants. 

RODMAN, J. This is an action to recover land. During 
its pendency Isler moved to be made a party defendant 
without setting forth, so far as appears on record, any claim 
to the land or any reason why he should be made defend- 
ant.  The motion was allowed and Isler filed an answer, in 
which he claimed a title paramount and adverse to both 
plaintiff and defendants. A t  a subsequent term the origi- 
nal defendants moved to supersede the order by which Isler 
was  allowed to become a party defendant. The Judge grant- 
e d  the motion and Isler appealed to this Court. By the law 
prior t o  the Code of Civil Procedure, no person but one 
elaiming to be the landlord of the tenant in possession (the 
defendant in the action of ejectment) had a right to be made 
defendant without the consent of the plaintiff. Wise v. 
Ni~eeler 6 Ire. 196. By C. C. P. § 61, the landlord may be 

joined as a defendant; ''and any person claiming title or 
r ight  of possession to real estate may be made party plain- 
tiE or defendant as the case may require." 

It seems to us that this section applies only when the 
person applying to be made a party is connected in interest 
w i t h  one or the other of the original parties and not when 
he daims adversely to  bbth. As, for example, if he claims 
t o  be a co-tenant with the plaintiff, or in privity with the 
defendant or a common possession with them. Section 65 
says :  'The  Court * * * * may determine any con- 
troversy before i t  when i t  can be done without prejudice to 
t h e  rights of others, or by saving their rights ; but when a 
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complete deteriniuation of the controversy canuot be had 
without the presence of other parties, the Court must cause 
then] to be brought in. And when in an action for the re- 
covery of real or personal property, a person not a pttrty to 
the action but having an interest iu the subject thereof, 
makes application to the Court to be made a party i t  may 
order him to be brought in by the proper amendment." I k  
is clear that  Isler does not come within the first paragraph 
of this section. I t  is not necessary to pass on his claim in 
order to a complete determination of the controversy b e  
tween the original parties. 

I t  is equally clear that  he does come witbin the terms of 
the second paragraph, and in such care i t  is discretionary 
with the Court to order him to be made a party or not, ac- 
cording to the nature of his claim and the circumstanced of 
the case. 

Isler may now sue the present defendants or any others 
who may be in possession when he brings 11is suit. 

The considerations therefore which riinst determine t h e  
discretion of the Judge in deciding whether he will leave 
Isler to his separate action or make him a party to the 
present action, seem to be whether justice would be further- 
ed and circuity of action prevented by making him a party; 
in other words would i t  be convenient in the legal sense. 

I f  he were made a party plaintiff and the plaintiffs recov- 
ered, the right to the possession would still be undetermined 
between him and the original plaintiff. Or else i t  would be 
necessary in  the course of the trial to  decide upon the  re- 
spective rights ofthe co-plaintiffs, thus having a trial within 
a trialand making a multiplication of issues likely to  con- 
fuse a jury. This we think would not be convenient. 

I f  he were made a defei~dant aud the plaintiff should r+ 
cover, his rights would be determined aloag with those of 
his co-defendants. 
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If, however the defeiidants should have judgment, i t  
would still remain to be determined whether he or the orig- 
inal dcfe~i t ln~~t-  wns elltitled to the possession. 

W e  :ire n~inble to perceive therefore how any convenience 
would be attained by allowing Isler to become a party to the 
present action. l l i s  claims will not be prejudiced by its 
result whatever t l ~ a t  may be, nor are they by its pendency. 
These views are sul)stantially those held in Smitherman v. 
Saundcrs, 70 N. C. 270. 

The Judge (lid not err in excluding Isler. 

PER CURIAM. Judgment afirmed. 

J. J. LAIiSUELI,, Atlmr.  tle bollis ~ ~ o l r .  r. C. S. \TISS'IEAl'. 

Administratcr -- Account and Settlement -- Practice. 

CIVIL ACTION, b r o u ~ l i t  1)s plaintiff against defendaut as 
s u r e t y  upon tlie 12olicl of oi !c .Johrr Q. Di l l ih :~~ ,  Administra- 
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to r  de  bonis non of George T. Frilchcr, tried a t  Fall  Term, 
1876, of PERSOS Sul~erior Court, before Kcrr, J; 

The facts appear in the opiniorl. The tletend,~irt filed 
a demurrer to the plai~itifYs complaint, which IIi. I Io~lor  
sustained and gave judgment that  the :tction be dismissed. 
Appeal by p1ai:itiff. 

Mr. E. G. z~! j~r .oo i / ,  for 1)laintifl: 

Messrs. Grnhmn & RtcJqit~, for (1efB:ldant. 

BYSUM, .J. The case is before us 011 two (111e,ztions raised 
b y  the  demurrer to the complaint. 

I I s  a suff ie ie~~t  cauie of action set out in tlie complaint? 
George T. Fulcber died intestate in 1860, arid Eliza Fulcher 
administered ulmn his estate. ITaving partly administered, 
Eliza died in 1861, and J olin G. Dillihay became adrninis- 
trator de Bonis non of the estate of G. T. Pulcher and gave 
t he  usual bond with the defendant, Winstead, as surety 
thereon ; and this is the hond now in snit. Uillihay col- 
lected a note of $1,010 belollping t o  the  estate and h a ~ i n g  
wasted the money 11e died i~lsolveut and the 1)rescllt l)l:~in- 
tiff then became idministrator d 7  h i s  /?on of t11c sarrle es- 
tate, and brings this action ulmn the atlrnini+tr:~tio~~ lmntl 
of his inlnlcdiate pretlecewor, Dill 11i1j-. 

I t  far ther  appear3 that in 1867, one I3e:iver i~rl(l wi:e L u -  
cind:t I:cavcr, filed a petition in the Cotlrlty ( h r t  of Person, 
agajnst Dillihay as adnlinistrator d c  Imis  ?/On of G. T .  Fulch- 
er, pixying for an acconnt and settlement. JTe a ~ ~ s \ r  el*ed 
admitting that  he  was the administrator of Elizu Fnlcher 
and sul,mittecl to  all arcount. ' A n  ::ccount was fi~uncl. 
among the  paper.; in the said citnse, cl!arging Dillihay with 
$100, for property sold belonging to the estate of FtlGlier." 
The compluint further alleges tha t  this acconnt a d  chl~arge 
of $100 was not all accour~t of the estate of G. 7'. Fulcher, 
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but of the estate of Eliza Fulcher, Dillihay being also the 
administrator of her estate, and as such, having sold some 
of her property, but never having sold any of the estate of 
G. T. Fulcher. I n  further explanation the conlplaintalleges 
that  tlie sun1 of $1,010 for which this action is brought mas 
money collected by Dillihay on a not* payable to Eliza 
Fulcher as administratrix of G. T. Fulcher and a part of his 
estate and wasted by him. 

The foregoing are the facts adrnitted by the demurrer and 
from tllerri no conclusion can be drawn that  the account 
found among the papers in  the cast., relilted to the estate of 
G. T. Fulcher rather than to the estate of Eliza,. B u t  
whether i t  related to  the olie or the other i t  neither appears 
thxt  it was a final a c c o ~ ~ n t  confirmed by the Court, nor that 
the  amount has ever been paid. As demurrers are not fa- 
vored, the intendment of tlie law is that no final judgment 
or declee mas e v x  rendered in the action of Beaver and oth- 
ers for an account or that any such action is now pending. 
Nothing therefore al,E;lears which can operate as an estoppel 
to prevent the action. 

11. I t  is next insisted that  the action can he maintained 
only in the names of the next of kin and not in the ]lame "1 
the acin~inistmtor de honix non. 13rasting auestate is not ad- 
ministering it. A n  adn~inistratio~: can be effected only by 
collecting tlie assets, paying the debts and nlaking a final 
distribution of the surplus among the nextof kin. I f  an ad- 
rninistrator dies before this is done, an adnlinlstrator de Oonis 
n0.n must be appointed and SO on ad i~flniturn, until a final 
settlenient and distribution of the estate are made. The as- 
sets which were wasted by Dillihay were unadministered 

can be administered after his death only through an ad- 
ministrator de bonis non in whose name only can they when 
recovered be subjected to the demands of creditors aucl the 
& , i n l s  of the next of kin. The rule is therefore inflexible 
tha t  the next of kin cannot call for an  account and distribu- 
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tion of an intestate's estate without having an administrator 
before the Court. The action is in the ilanie of the proper 
party. Taylor v. BruoXs, 4 Dev. & Bat. 139; S'tclt~ v. John- 
ston, 8 Ire. 397 ; Wnte v. Brit fon,  11 Ire. 110 ; Stute v. Mooye, 
11 Ire. 160 ; Conmd v. Dulton, 3 Dev. 2.51. 

There is error. 

PER CURIAM. Judgment reversed. 

LEWIS D. (;ill' and wife and other- ,. MARY 1;. S'TASCI':LL and 
0t2l~l.h. 

1 Practice -- F~rmer Juclgment. 

W h e r e  a fact has been dccidvtl i n  a Conrt of Record, neither of t h e  par- 
ties shall he allowetl to  ca; l  i: in questini~ and have it tried over again, 
aslong as  t!ra j n ~ l ~ n i ~ ~ i r t  x l ; t n ~ l s  u~lreversetl ; Y ' / i e r q f i , i ~ .  in an action 
agai~is t  t l ~ e  defi.nLi;ill~ to recover ~ossession oi'a tract of lmrl  which had 
bee11 :i:iu~tcil t o  her as  dower i n  an action therctoforc had between her- 
self and the p1:~iiitifik herein; 11(~111, that t!re pl:~i~~tilKs n-ere e.-tcipped by 
the judgmatlt in tile f o r ~ ~ r e r  ;tclion. 

(A~v t f i e l t?  v. Xoore.  Rusb. 1:i;. cited and approved. 

CITTIL ACTION. tried at Sllriug Term, 1876, of XORTHAMP- 
TON Superior Court, Irelbre Wcctfs, .I 

The subject matter of this controversy was m tract of land 
which belonged to Grecll Stnilcell who died in said County 
in the year lbG2, leaviilp a Iwt  will and te3tarnent. No ex- 
ecutor being named therein, thc lrlaintiff Lewis D. Gay  and 
one Saniuel T. Stancell n7erc rippoillted achinistratora with 
the will annexed. The testator directed his lands to be sold 
and the proceeds t o  be divided between his children then 

24 
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living and the issue of a deceased daughter, the latter to 
take the share of their mother. 

Under this power the adnhistrators  sold the lalld a t  pub- 
lic sale on 22nd December, 1662, and T i .  W. Yeebles became 
the p~~rchaser  in the sum of $3,282 84, obtained a deed on 
17th January, 1863, and on the same day reconveyed the 
land to Samuel T. Stancell. KO money was paid by either 
of the parties in consideration of the purchase of the land 
and execution of the deeds as aforesaid but the transactiori 
was had by virtue of a verbal agreement betwee11 Gay, 
Stancell and I'eeblee, that  Peebles should Lid off the land 
for Stancell. I n  their account of sales returned to Court tile 
a&ninistrat~rs stated that  Samuel T. Stancell was the lmr- 
chaser of said laud. 

Subseqneutly judgments were recovered a t  the instance of 
creditors in the United States Circuit Court against said 
Samuel T. Stnncell, upon which execution issued and said 
land was sold by the U. S. Marshal and Robert H. Stancell 
(one of the ylaintifh) became the purchaser, obtained a deed 
from the Marshal and reconvejed to Samuel T. Stancell who 
remained in pssession of said Iimd from the date of the said 
&ninistrators7 sale, December 22, 1862, until his death in 
the year 1872 H e  left no children or the issue of such. 
Robert 13. Stancell u7as appointed administrator of said Sam- 
uel and is one of the parties plaintiff in his own right and 
as administrator aforesaid. 

The defendant, widow of said Samuel T. Stnncell shortly 
after his death instituted proceedings against the plaintiffs, 
his heirs a t  law, for dower in said land, alleging seisin in fee 
in her eaid husband and also that  said land had dcscended 
to the plaintiffs in this action as heirs a t  law of her intestate 
husband. 

I n  said proceeding for dower, two of the defendants (now 
in this action,) Samuel E. and Mattie D. Long 

were minors and represented by a guardian ad litem. 
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Upon this statement of facts His I iol~ur n lju 11.d  that the  
p1aintif-h were not edtopl,ed or c o ~ ~ l u t l c ~ ~  i i ' t ~ 1 1 1  :~,,erLing 
title to said land aud gave juclgmeut that  t h c j  \ $  c:..: cniitled 
to recover. Appeal by the defendant 

Mr. D. A. Burncs, for plaititi8s. 
Messrs. Smith $ Strong, for defeutlailts. 

BJ--KUJI, .I Tile l ~ ~ d  in c l i~pi~ic  1)uloilged to one Greem 
Stancell who died in 1862, leaving a l;~.;t will and testament. 
wherein he directed thc land to be sold and the proceeds to, 
be divided between his children and two granci children, 
who were to take the share of their deceased mother One  
of the children (Samuel 'I'. Stancell) and Lewis I). Gay I)(.- 
came thc administrators with the will annexetl autl rrucler 
the power in the will, sold the lantl whic!i I)y :igreerneut 
was bid off by W. W. Pecl)!es, I\ 110 wcci\.c.tl a tletvl there- 
for and shortly afterward-: cw.!veyetl the 1a:lrl to tlic admin- 
istrator, Samuel T. Stancell, no consicieratiou l)assiiig be- 
tween them. The lantl was subsequently soltl for the debts 
of Samuel and bid off by his brother Iiobert who reconvey- 

I ed to him. But this latter sale is immaterial to the  yues- 
tiou presented. Samuel T. Stancell held possession of t h e  
lantl from his purchase in 1862 nilti1 his death in 1872. He 
left LL but no children, and the plaintif& are his heirs 
a t  law and also the heirs a t  law and C I ~ V ~ ~ C C :  of Green Stan- 
cell, the testator. 

The defendant, Alary, the widotv of Saniuel T. Stancell, 
instituted legal proceedings against the plaintiffs, the heirs 
a t  law of her illtestate husband, for the recovery and as- 
signrneut to her of dower in the lands of which her husbarld 
died seized ; and therein alleged saisin iu fee in the intes- 
tate a t  his death i n  the land claimed ill this actiou a d  that  
the same a t  his death descended to his heirs a t  Iaw, tkrj 
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plaintif& v.ho .i\-c1rV all 111at1e parties to  the proceediugs. 
Such action m.ils L ; i t l  ill these l)roceecliugs that  the I:md in 
coutrouersr \ \ a s  d u l j  d lot ted and assigned to her as her 
dower. The ~)laintiftb r i m -  b r h g  this action agai;lst the 
wiclow to rccover the Ist11c1 :IS the heirs a t  law of Green Stan- 
cell. She sets uk~ the  l ~ r c w e t l i ~ ~ g s  and judgment ill the suit 
for dower, as all estop] el a i d  bar to this action ; ::ntl wl~e ther  
t he  judgment i~ ,111 ebtopl~el. is the question. 

The mwxinl ib r Y e ~ i w  I,ic venrri tiebet pro ulzu pi e d e i i l  cuusn 
ancl is the conutcqart  of the rule in the criminal law, that  
no one sllall be twice 1)ron~lit ill ,jeol)nrJg- of life or lintb. 
Hence ;the juclgme~it 01' a Court cf conll etent jurisdiction 
map 1)e relied O I I  ;IS ail estolxyel in an1  subsecju( I I ~  case 
fouuded u11on the bame cause of action ; and  it  is immaterial 
whether tl~t: cacw of act1011 i n  nhich the  judgniei,t was 
given, was the same 1 1  the sab~eqcent  action or  uct. The 
rule is illat a lroi~lt once determined between t he  l~arties,  or 
those under F\ Lon1 they claim, may be relied upon as an es- 
topl~el in a u j  cause of : ction that n ay  be thereafter tried. 
Bigelow on E+to l~ l  el, 111t~o~Jurf;ov. It is essential, however, 
tha t  the ljoint :lLould 1;e the ean,e in botll caws. But  when 
a fact h:~s Ixen decided in a ( ourt of ~ecoril ,  t ~ e i t l ~ e r  of the 
parties shall be i:llowetl to  call it in cjnesti~w a d  have it  
tried over again as long as the judgment stmtls u~~reversed.  

When the  defedant ,  Mary X. Stancell, filed her l~etition 
for dower, i t  was recessary for her to  allege tha t  her hus- 
band died ~e i zed  of the premises in fee siinl~le a d  to bring 
t he  heirs a t  law into Court, as parties t o  the action. Upon 
the  denill of the husband, t l ~ c  lands descended to his heirs 
at law, ancl the  very purpose of the  law jn requiring them 
to  be made 1 :u ties defendant, i q  that  t he j  may litigate their 
rights and ha\ e a judicial determination of the  title. The 
r ight  of dower depended upon tlie title. The defendants in 
t he  action fc r dower were called upon to contest the title 
of t he  intebtate or t o  det nl) their cwn, if t h e j  11ad an ad- 
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verse one The litisation resulte9 in a judgment for the  
widow. Whether the heira set u p  any claim of title under 
Green Stancell, cloes not appear ; if they did, the judgment 
of the Court was adverse to the claim ; if they did ?lot, they  
had the opportunity which the law provides for their pro- 
tection and they faile l to avail themselves of i t  ; and in 
either case the ju4gnlent i.; against them as res acrljudicnta and 
is conclusive between the same parties in this action. The 
case is not distinguishable from Armfield v. Moore, Busb. 
157. There James Moore, Jane ,\loore and Elizabeth Carns, 
filed a petition for partition of four slaves which they alleged 
that  they held a+ tenant3 in connmon. Sucll proceedings 
thereupon were had, that the slaves were divicled among 
them. Jane Moore sold hers to Arnllield, out of whose pos- 
session the negro was afterwards taken by James Moore. 
Armfield brouglit an action of replevin against James, who1 
defended upon the ground that Jane Moore was not in fact 
entitled to a third of the slave? as tenant in common at  the 
time of the partition and in truth was entitled to no share 
a t  all, but that that  third sold by her to Armfield FelongeR 
to  James Moore, as the administrator of her husband, Milton 
Moore. But the Court lleltl that  the judgment between the 
parties in the ~mrtition concl~tded their rights and eltopped 
James Moore from setting up title not only in hiq own right 
but  also pn nxtrc rbroit, as the administrator of Milton Moore, 
in which right, but for the judgment, he wis  clearly entitled 
to  recover. As  James Moore in the :ic+ion of replevin wa3 
estopped i n  both rights, personally and ns administrator, so 
here the plaintiffs, who were all defendants in the procced- 
ings for dower, are e3topped by the judgment there render- 
ed, not onlyas the heirs at  law of Samuel T. Stancell, bu t  
also as the heirs a t  law of Green Stancell under whom they 
now claim. So where i t  appeared that the plaintiff had  
some years before erected buildings on his wife's land, upoa 
her death her heir a t  law recovered judgment for the lank  
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a n d  entered into possession under the judgment. The plaiu- 
tiff' subsequently brought suit against the heir to recover 
the  value of the buildings. But  the action was not sustain- 
ed ,  upon the ground that  i t  was the plaintiff's duty in the 
former action to defend and protect all his rights. The 
judgment and possession were a bar to the suit. Doak v. 
Wiswell, 33 Maine, 355. Big. on Estop 59, 103. The 

ground of the rule, that in a subsequent action you are not 
permitted to go behind the judgment deciding the same 
point between the same parties, is that otherwise there 
would be no end of litigation. It may sometimes operate 
apparent hardships, but not more so than statutes of limita- 
tion and other rules of repose, the necessity and convenience 
of which all acknowledge. Duchess of Ki'izpton's case, 2 
Smith L. C. 435 (note). I t  would appear from the case 
etated, that  the lands of Green Stancell so pwchased by 
Samuel, had never been paid for by him, and that  the 
plaintiffs had received no part thereof as directed by the 
will. Taking that to be so, two courses of action were left 
open to the plaintiffs. One treating tile sale as void by a 
direct proceeding to vacate and set aside the judgment in 
t he  action for dower and asking for a sale and division pur- 
suant  to the terms uf the will. The other ratifying the sale 
by a proceeding to enforce the pajment of the purchase 
money and as ancillary thereto, asserting a lien upon the 
land. Whether they can now put themselves in a situation 
to do either, does not sufficiently appear in this case. In  no 
point of view can the plaintiff rccover in this action which 
i s  brought to recover the land itself. I f  they claimed as 
heirs of Samuel T. Stancell, the widow mould be entitled to 
t he  dower assigned to her. I f  they claim as the heirs of 
Green Stancell apart from the estoppel, they are not enti- 
tled to recover the land still. as by express provisions of the 
will they are entitled only to the proceeds of the sale of the 
land to be divided among them as therein directed. 
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There is error. Judgment reversed and j u d g n l e ~ ~ t  here 
l'or the defendant. 

PER CURIAN. Judgment reversed. 

STATE ex re]. J. N.  D. WILSON, Guardian, v. H. M. HOUSTON, 
Admr. and others. 

Parties-- Aetion by Guardinn. 

Where an action is brought by a guardian upon the bond of aformer 
guardian, to which bond the plaintiffguardia~l is surety, it is neceysary 
that  the wards of the plaintiff shall be made parties plaint~ff and a pro- 
chein nmi appointed to protect their interests. 

CIVIL ACTION, tried a t  Fall Term, 1876, of CABARRUS SU- 
p r i o r  Court, before Schenck, J. 

The action was brought on a Guardian Bond executed by 
the  intestate of defendant, to  which the plaintifl'guardian 
was one of the sureties. 

Before this action was commenced the plaintiff guardian 
demanded of the defendant's illtestate a settlement of the es- 
tate  of his wards, and asked that  an account be taken, kc. 

The defendants demurred to the complaint and assigned 
as cause : 

1. That  plaintiff has not legal capacity to sue in  this, that 
h e  is the plaintiff in  this action and one of the sureties of 
t h e  bond sued on. 

2. That  there is a defect ofparties, in this, that the wards 
should be made parties plaintiff. 
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3. That the complaint doefl not state facts sufficient t o  
constitute a cause of action, that a copy of the bond refer- 
red to is not appended thereto, and that no breach of said 
bond is assigned. 

His Hoiior overruled the demurrer and the defendants 
appealed. 

Mr. W. J. Montgomery, for plaintiff. 
Mesms. Wilson $ Son, for defendants. 

READE, J .  The plaintiff guardian is one of the obligors 
in the bond sued on, i t  being the bond of a former guardian 
of the plaintiff's wards. So that while the p l a i n t 3  is inter- 
ested to effect a recovery for his wards, he is interested to 
defeat a recovery against himself or which may enure 
against himself. 

This action could not be sustained at law; and even in 
equity where i t  might be sustained, i t  would be necessary 
to  have the interests of the wards protected by a dismter- 
ested personaother than the plaintiff guardian. 

So much of the demurrer as raises this point is sustained. 
And the case is remanded, to the end that the wards may 
be made parties plaintiff and a prochein anti be appointed to 
protect theirlinterests. 

There is error. Case will be remanded. Costs in this 
Court will be paid by plaintiff. 

PER CURIAM. Judgment accordingly. 
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ELIZA BLANKENSHIP and others v JAMES HUNT. 

Parties--Action by Personal Representative. 

A n  action upon a note executed to a deceased person during his lifetime- 
for land sold by him, should be brought in the name of his personaE 
representative. 

CIVIL ACTION, tried a t  Spring Term, 1876, of RUTHERFORD. 
Superior Court, before $chenck, J; 

The plaintiffs are the widow and heirs a t  law of one Wil- 
liam Blankenship, who previous to his death executed a deed 
for certain lands to the defendant in consideration of about 
$1,500, the greater part of which remains due and unpaid, as 
appears by notes of defendant. The plaintiff$ insisted that  
said deed conveyed only a l i f ~  estate, and by the ternls 
thereof, the title remained in said Blaukenship and his heirs 
until all the purchase money was paid and demanded tha t  
said deed be surrendered, the land be sold aud the proceeds 
applied to the payment of the purchase money, &. 

The defendant demurred to the complaint and assigned 
as cause : 

1. That the action should have been brought by the per- 
sonal representative of the deceased. 

2. That said deed conveys to defendant, either an estate 
in fee, or for the life of defendant, and that the same has. 
been paid for b ~ -  him in money and notes and that he is in. 
possession of said land. 

His IIonor held that defendant was entitled to judgment 
upon said demurrer, and adjudged that plaintiffs gay t h e  
costs. of the action. From which ruling the plaintiffs a p  
pealed. 

Mr. D. G. Fozule, for plaintif%. 
Mcssrs. W. J. Montgomery and ill. H. Justice, for defendant, 
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RYNUM, J. I t  is unnecessary to decide what estate in the 
land was passed to the defendant, by the deed of W. W. 
Blankenship. He certainly should be content with his 
title, if he clain~s to have the fee simple. The notes for the 
land were executed by the defe~ldant to Blankenship, and 
-upon his death, they devolved upon his personal represen- 
tative. 

They call be collected by suit only in the name of the ad- 
ministrator. 

The plaintiffs who are the wife and children of the intes- 
tate, have no interest in the notes or their proceeds, legal 
or equitable, until the debts and liabilities of the estate are 
discharged and there shall remain a surplus for distribution. 
How that will be, there is no allegation or proof. Why the 
notes were not sued on by an administrator of the estate i t  
is hard to conceive. The defendant is not entitled to a 
homestead as against the debt for the purchase of the land ; 
on the contrary the land is liable to sale under execution for 
the debt, a t  least all the estate which the defendant acquired 
by the deed. Whether the estate is a fee simple or a life 
estate, we not decide. Whatever i t  is, i t  is a legal estate 
unaffected by any trust for the benefit of the plaintiffs un- 
der which they can enforce a sale by a decree of this Court, 
according to the prayer of the complaint. The demurrer 
must therefore be sustained upon both grounds. 

There is no error. 

PER CURIAM. Judgn~etit affirmed. 
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MART A. PHCEEE v. EPHRAIM BLACK and others. 

Parties -- Appearance -- Trz~stee and Cestui que Trust. 

I, No one can prosecute or defend an action except in personor b y  an 
attorney authorized b y  some writing. 

2. But a cestui pcefrust in proqecuting a:l action for his equitableproper- 
ty  is entitled to make his trustee a party and avail himself of tlie legal 
estate in such trustee. 

:3. If  such trustee voluntarily makes himself a party plaintiff to sustain 
some interest of his own, no one can represent him without authority 
in writing and he must give a prosecution bond. I f  however he is made 
a par ty  plaintiff by his c e s t u i  yxe triist, without his consent, no au- 
thority from him to prosecute is necessary and no prosecution bond 
can he  required of him. 

4. A Court has no power to permit a c e s t u i  p u e  trust to make his trustee a 
party plaintiff without his consent, except upon n o t i c e  to 7~im and an 
adjudication tha t  he is a trustee. 

CIVIL ACTION, tried a t  Fall Term, 1876, of LIKCOLN SU' 
p r i o r  Court, before Schenck, J. 

The plaintiff brought this action to recover a tract of land 
which had 'oelonged to one Marcus Harvy. James J. Sam- 
ple the agent of said Harvy conveyed the same by deed to 
John B. Harvy, the grantor of the plaintiff. 

The decision rnacle in this Court ho~vever is based upon an 
a~nendment  made to the proceedings in the Court helow and 
s motion to dismiss the suit as t o  Marcus Harvy-a non- 
resident of said County-under the facts and circumstances 
set  out in the opinion delivered by Mr. Justice RODXAN. 
His Honor ruled for the defendants and the plaintiff appeal- 
ed. 

3Ir. J. 3'. Hoke, for plaiuti8. 
Messrs. Montgomery & Cobb and Shipp $ Builey, for defend- 

ant. 
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RODMAN, J. This action is to recover land. The plain- 
t i E  having given as surety to her prosecution bond one who 
was held insufficient was allowed upon affidavit of her pov- 
erty, kc. to  continue her action without further surety and 
as a pauper A t  Spring Term, 1876, die made oath tha t  the 
land iu  controversy had belonged to Marcus ITarvy whose 
Attorney, one Sample, had undertaken to convey it to John 
B. Harvy ( from whom she bought ) but from ignorance or  
mistake had made and signed the cleecl of conveyance in his 
own name instead of in that  of his principal who neverthe- 
less received the money and thus was a trustee for her. She 
thereupon moved to amend her complaint by making Mar- 
cus IIarvy a plaintiff'to her use. This the Judge allowed 
and the amendment was made. The defendants then claim- 
ed that plaintiE's connsel hat1 no right to represent said 
IIarvy without a power of attorney from him which i t  was 
admitted they did not have. The defendants also moved to 
disnliss the action of Harvy for waut of a prosecution bond 
there being no proof of his poverty. 

The Judge was of opinion with the defendants on both 
motions and dismissed the action of Harvy, leaving it to  
s taid in the name of Fhcebe as plaintiff. As the principles 
which apply to both motions are substantially the same we 
may conveniently consider them together. 

The general rule is uot disputed. No one can prosecute 
or defend an action except in person or by an Attorney au- 
thorized by some writing 

A crstui que t ~ u s t  may however prosecute an action in the  
name of his trustee as plaintiff if i t  be necessary to do  so. 
For example ; under the law before the Code, the assignee 
(as distinct from the endorsee) of a bond or note was com- 
pelled to bring his action a t  law in the name of the payee. 
But  if the trust was admitted by the pajee or had been de- 
termined by a Court of Equity, no p o w x  of attorney from 



such nomin~tl plainti4' could be rc-cj~liretl ; nor any prosecu- 
tion bond. that  given by the c stui y u e  t ~ . u s f  stanLlillg in its 
place. Under the  present 1:tw ecveq ctstlti l j z ~  t ,  lest in llrose- 
cuting an action for his equitable prol 'ertj  i~ entitled t o  
make his trustee a party a n d  to  avail himself of the legal 
estate in snch trnstt-e. I n  gei;cral i t  ~roul t l  r,ot bc material 
whether such trnstee ue1.e n l ~ l a i ~ ~ t i f f  or defe~lclant. Bu t  if 
there be any case in 17 llic11 it  is rtiaterial that he ~Eioul~l be 
a pl;rintift'(as lrcrllal,s t11e1~ nlaj l ~ c  I\ here there is an ex- 
press trurtj  t l ~ e  Court o n  1)root' of' the trust cnn compel h im 
t o  allon. his name to be ured :IS ~ 1 1 ~ 2 1  1111011 his reveiving a 
bond of i d e ~ r l ~ ~ i t j  frorn cost:, f'rom his i.cnt~ii l j w J  t us!. The 
distinction is this ; if'a trnstce I oln~it:~rily makes himself a 
plaintiff to  bustain Fnmc i ~ t c r e s t  of his om 11 ~ i o  one can rep- 
resent him without an thor i t j  iu wr i t i~ lg  and he  milst give a 
prosecution bond. If '  one claiming- to  be a cestui lj7re h.ust 
makes a supposed trustee a 11artj  w i t h o ~ ~ t  his c o n ~ n t  which 
can onl- be doue by order of Court a!id after due notice to  
him pnd i ) l )port~i l~i ty  of defe~lce to the motion. in 6nch case 
no p v e r  of attorllc>y to l~ roecu t e  iln(1 no 111 owcution bond 
can be required. The leas( n is obrioui. 

A Court n ~ a j  tlisrnibs all action unles* it i11111c:irs tha t  the  
Attorney has authority to br i~ lg  it, or for 1ra11t of a llrosecu- 
tion boud. But  no Court can co11il)el :I 1 1 ~ ~ 1 1  .s!~iegi( a/?!] t o  give 
a power of Attorney or a 11rowvtio11 1)onti. And wl~erc the  
trustee is a m k e d  tr~lstec, 11 ithnnt illterest, to diqmiss his 
action for want of' one or the other, is to refuce a remedy to  
the  (,esiui que trvst  who is the only l)laintifTii~ i~~ te r e s t .  

To  apply thew l r i n c i ~ ~ l e s  to  the 1)resent action. I,Iarvy 
if a t r u ~ t e e  a t  all ~ r a s  a 11akct1 trustee, and the Judge had 
no power to allow the 1)laintitf I llccbe tu malie hiln a plain- 
tiff either in her stead or  with ller, without 11ib colise~lt and 
without notice to him, alld an  adjudication tha t  he was a trus- 
tee which, however, supposing he  had been duly served wi th  
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process and notice, might be inade a t  any convenient &ago 
of the case. 

Evidently his rights might be prejudiced by an adjudica- 
tion that  he was a trustee in his absence. The plaintiE 
Phcebe, however, could at tair~ all she desired by bringing iu 
Harvy as a defendant, by service of process by publication 
or  otherwise according to the circumstances. If  on being so 
brought in, he admitted the trust, or if i t  were adjudicated 
againat him, his name could be inserted in the complaint as  
plaintifi'along with that of Phcebe, if from any reason that 
was thought necessary or convenient. I n  such case no power 
of attorney to prosecute the actiox could be required from him 
and no prosecution bond. The perniissiotl granted to Phcelse 
to sue as a pauper would extend to a trustee for her,brought 
in without his cousent although he was not a pauper. 

W e  think therefore the Judge was right i11 dismissing the  
action as to EIarvy ; but the plaintiff may still bring him in 
by process and if he admits the trust, he may then be made 
a plaintiif' if necessary ; or if he denies it, she may litigate 
t ha t  question with him, and then try the issue of title wi th  
the defendants. 

The judgment is affirmed and the case remanded to be  
proceeded iu according to law. Let  this opinion be certi- 
fied. 

PER CUKIAX. Judgment affirmed, 
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EURWELL & PARHAM v. EDWARD LAFFERTT. 

Attaehmeizt -- Order of Publication -- Service of Summons. 

In a proceeding by attaclmeilt, where the order for publ~cation was for 
four weeks instead of six, and no order was made to deposit a copy of 
the summons and complaint i11 the post-office directed to the defendant 
nor was such deposit ~natie. t h o  attachment should be vacated. 

(Spiels v. li,zlsted, i l  N. C. 209. cited and approved.) 

ATTACHMENT, grantetl 1)ecember 27, 1875, a t  Chanlbers in  
Franklinton, by Watts, .J 

The plaintifls alleged that  the defendant was indebted to  
them in the sum of $391.43 and had removed from this Stat@ 
to Canada to  avoid the service of legal process. For irregu- 
larities in the proceedings in the Court below the substance 
of which is stated in the opinion, the case was not decideci 
upon its merits. KO further statement of the facts is deem- 
ed necessary. 

Judgment f ~ r  plainti&. Appeal by clefendant. 

FAIRCLOTH, J. I t  would be tedious to mention all the de- 
fects a1lc1 irregularities of the proceedings on which t h e  
jnclgment was rendered ill this case. There was no persolla1 
service of the summons nor any by publication as required 
by C C. P. ch. 17, § 84. The order for publication was f o r  
four weeks whereas the statute requires six weeks and al- 
though it appears from the afidsvit that  the residence of 
the defendant was known, no order was made to deposit s 
copy of the summons and complaint in the post office direct- 
od to the defeidant as required by said section nor was. 
such deposit in fact made. The case of Spiers u. Halsteti, 7k 
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N. C. 209, is decisive of this caw. This Court has so re- 
peatedly defined the ~nocles of proceeding in attachments 
t h a t  i t  is not necwsary to repeat them here. 

The  defendant's motion is to T-acate said judgment which 
His Honor refileed. We think i t  should have been al- 
lowed. 

There is error. 

YER CURIAM. Judgment reversed. 

Attaehment--Cuts and Ex~enses of--1neompreteney of Witness. 

3.  TYhc~e an attaefnicnt against 11 is Ic\#itd upon the gooris of' B. which 
being pcrisl nblc a1.e co:d liy tlie Fl~rriff', al,d 1% il~telpleatls in lhe ac- 
tion and recovers Judgmer:t. Ifrlrl, t l ~ a t  the costs and expenses of the 
attacl,mei,t. ialc, Kc.. are nc t prc'ptrly cl~nrgc:~hle against the fund 
arising lrc;rr~ hnch >a]?.  

2. I n  sucll caw, ai'tcr t1.e (:cat11 of' 1:. tile : l ic~ifl ' is  ~ : o t  a r c ~ n ~ p c t e ~ i t  wit- 
ness as lo a n y  con rr:unicatic n nlaclc to  hiin by 1%. 

CIVIL ~ C T I O K ,  to leeoyer Damages, tried at  J anua r j  Spe- 
.cia1 Telrn, lS'iti, of' C r a i n m ~ , a s n  Sulieiior Court, before Bur- 
-hn, J 

This action 11 as cc~n~rriei:cctl or1  tlie 6th of June, IS'iO, by 
one Moses TTaj n cod, tile illtestate of pliiintiff. The eom- 
plaint alleged that the ciefendai:t. $lieriff of' said County, had 
seized ant1 hold certain goods of ~ a i t l  intestate. The answer 
denied ILat ht ibtnte was the oviicr of the  goods, and justi- 
fied tlie seiznic 1)y a n  attachrrieiit in the hands of said 
SherifY, against oile E. t. I'liillips. T l ~ e  irefcnclant alleged 
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that be was ii~tll~cecl to believe tllat bait1 po t l s  bclnngcci t o  
I'hillil~s LJ the acts ; L I ~  ~ l e c l a ~ i l t i o ~ ~ ~  of II;I) 1% , 1 0 1 l  i1!1(1 that 
heiny pcribhal~le 111ol,e1tj lLc t.oltl the r:ili v c . c ~ c .  ,i.tling t o  
law, after ohtainiug a I~ontl of indculliitj from tiw plaintiff 
in the attachnmlt. V11Jer ib referenre to the Clerk of' said 
Court, lie rcl)ortetl t,lle xnloa~lt of d e  to I x  $?,5--l4.56, and 
no exception being talien thereto, the rcliort ~r -as  cviifirnletl. 

It a1)peared from tlie record of the suit iu 11 hiclr *aid at- 
tacllnlerlt was granted, that W. 1)evrics & Co. were 1,lsin- 
tiKs and said I'llillil)~, clui'cncl;~~it. 'I'he 11lai11tift"s intestate, 
Moses IIaywoocl, iutcrl~leaded in tliat suit, claiming t h e  
property as his own, and on alil~eal to this Court i t  was de- 
cided in h v o r  of said I I a~wood ,  (64 Zu'. (:. 83.) u lio subse- 
quently received of the Sheriff $2,250 of the procectlh of 
the sale of the goods attached, leaving a baluncc of $r94 :6 
it1 the hands of the Slleriff. 

Out of the last mentionetl sur~l, the SlicriiF 1,;titl a freight 
bill of $13.50, and the 1hi11tiff i l l  t l ~ i ~  ~ I C ' I ~ O I ~  ; t ck~ '< l  lor judg- 
rnent for balance, t2S1 Ob \\ it11 interebt. 

The defenda~it replied that this amount had IJCL'II alq11icd 
in  p a ~ m e n t  of expenses, costs, be., aucl insisted that  the 
lJlaintiff had already been paid, as set forth above, and was 
not entitled to recover. 

Under the instructions of E s  IIor~or the ,jury rendered a 
vertlict for plaintiff. Judgment for 281 .(Jli, ilt terest, cec. 

Aljl~eal by defendant. 
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on gooti3 which I I V  -nl~i)o,etl to be I'l~illips, but which n ere 
i n  fact the prolwrty oi' Most? IE:~ywooc\, x h o  was 1)laintiffs 
intestate APer the levy J i o s e ~  I laywood interl)leaded that  
t h e  goods were his itl~tl was matle a 11 ~ r t y  ; and the  interl)lea 
was  fonnd in hi.: favor. hl the  nienntlrne the defenclant 
Sheriff had sold the goorl+, the wnle being peri&ble. for 
t he  sun) of $2,544.; i ; a11 l i11 the x ~ n ~ 3  srlit i t  was  referred 
without  ok~jection, to aiwrtxir~ tlic r:1?11: of t l ~ e  ipods ;  
a n d  the referee re1)ortcd that  t l~e: l l~lol l l~t  ot'tlic1 F ~ I ~ C  \\-as the 
value, 52,344.5G ; an(l there being no cxcel)tit)n-: t o  the  i ~ p o r t ,  
Mohw TTay\vood recovere11 that  sum ant1 the defe'el~tliil~t Sl~er-  
ifk'1)aitl ?loses I h ~ w o o t l  $2,250 a~l t l  refused to par  the I d -  
ance b294.56, bccnrlrc he v,v.s he eq~e~lt lecl  5 13 50 for ocean -- 
freight, \ ~ l l i c l ~  sum w,ia nllo\vetl i-tllil reclnceti the balar~ce to  
$281 O t i  allti thzt  this bitla~~cc 112 h , ~  1 cu1)en lei1 i l i  :m<l nhnut 
t h e  sale. 

are of t!le ol~i l~iou that he \v:ts not et~tit letl  to retail1 
for  the espemes of the  wlc, bccausc i t  m.;: his on 11 wroilg- 
f u l  act t o  take Ilaywood's goods and sell them 

I t  wonltl be nlomtrous if one man could take the proper- 
t y  of anotllcr q a i n q t  hia will ant1 sell i t  and c h a r ~ e  for 
doing it. Xor is the n~ittter altered by the fact that  the de- 
fe'eadant was Sherift'; because he had the right to require a11 
indemnity from the plaiotitt' Devries 8 Co. as iu fact he did. 

l u  order to show the  ainount o l  t he  fiefendant's l i ~b i l i t y  
t he  plaintiff introdaces the rccor<l of the suit between Dev- 
r i e ~  CPL Co. and Phillips and IIayn-ood's interpleader, contaiu- 
ing the  clefetdant's oEcial levy and sale. TO this the de- 
fendant objected. \Ve think i t  wa.;: competer~t for the 1)ur- 
pose for which i t  was oEercd. 

The defendant oEered t o  prove by 11;s ow11 oath tha t  the 
ylaintiff's intestate ind~iced him, by something tha t  lie said, 
to levy on the goods a3 the property of Ph i l l i p .  

W e  tliink tllis was properly ref11sec1 llirll 1,nder our statute 



which forbids a party to  testify as to  a transaction between 
himself and tlle illtestate of the other ps r t j .  

There is no error. 

I PER CURIAM. Judgment affirmed. I 

M~rtgage  Deed -- Pwer o f  Sale. 

l'owers of sale in mortgage deedd are looked upon by the (:ourts with 
extreme jealouiy and whenever t l ~ r e  is a controversy hetween the  par- 
ties as to t he  amount tine or other complication, the Court  will require 
t h e  fo-eclosare to he ma:ie uncl~r.jrltlicia1 direction a,ld nftcr ail contro- 
verted nnt ters  have been a,!jmstetl a l d  the balance tine fixed. 

(WI~iteli.e!rd v I I C U ~ I I ,  a d e  90 ; K.)ri~ej!i!jv. SA):,i8:er, ?il!c 9 4  c i t ~ d  and ap- 
proved ) 

I~OTIOX to dis.;ol\-e all I~~ junc t i on ,  heard a t  Cilambers in 
RALEIGII, on the 13th of Octobor, 1S76, before J f i c t f s ,  2 

The action was conlrnencetl in the Superior Court of \Var- 
re11 County, ant1 the  l~lairltiff obtained an  order rests,lii~illg 
t he  defendant from sellins cestsin lands under n p w e r  toll- 

tainecl in a mortgage deetl. 
The  facts stated hy the CHIEF .JUSTICE in de1irc.1 i :~z the 

opinioll of this Collrt RI'C s~~iqicient to an nuclor; t ; t~~~llr~g of 
the points decided. 

nis Honor in  the Court belnm, u1)orl the pleadil~gs and af- 
fidavits of the partie.;, or,lered that  the  I~~~ junc t i o i i  be dis- 
solved ant1 t h ~ t  t h e  tllefcnilnnt be nllowetl to proceed accord- 
ing to  the  ter111, of the mor tpge .  From which ruling the 
p la in t i3  :il~l)c;tletl. 
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Xf~ssrs G: A. Cook and W. TV. Jones, for 1jlaintifY. 
A!ltwx Budger & Dev~mtx, for d efenclan t. 

PEARSON, C. J. 111 W/iite/~ecd r. HeUm and h7or.?reycry v. 
Spicrr, decidetl a t  this term, the practice of inserting in a 
nlortgage a power of sale by the mortgagee is fillly discusseil 
antl i t  is 11eltl t l ~ t  such 1)owers are looked ulmn by the  
Conrts with extreme jealo~~sy,  because the mortgagor i s  
thereby put er~tirely in the l~ower of the mortgagee. 

The cxerciw of the power is only allowed in l~lain cases 
\\hen the1 e is no complication and no controversy as to the  
an~ount  clue ul,on the mortgage debt and the power is given 
merely to avoid the exlxnse of foreclosing the mortgage hy 
actioll ; but that  n hen there is such complication and con- 
iroversj, the C o n ~ t  will interfere ancl require the foreclosnre 
to be made under the direction of the Conrt, after all t he  
contra\-erted matters have beeu adjusted and the balance 
tlne is fised, so that  the rxopertx ruay be brought t o  sale 
when pnrcliueers n ill be arsured of a title a ~ i d  not be deter- 
red by tile idea that  they are  buyi in^ a law suit." Tha t  
doctrine cli~poses of '  this n l o t i o ~  to clissolve the ii~junction 
npo11 cornplaint antl answer. 

Here the matter is much cornplicatetl and the balance clue 
is not ascertained but is the hubject of serious controversy. 

The cleecl calls for 750 acre; of land which the plaintiff 
avers is the true quantity. The defendant avers it contains 
only about 400 acres. 

The plaintiff' avers that the $673 ought to be applied t o  
the mortgage dcht. The defendant avers that i t  has beern 
applied to pay the note of $175 mentioned in the pleadings 
and $26 for expencee incurred i11 attempting to make the  
sale on the 6th of May, 1876, leaving only a balance of 
4216.26 to be credited on the niortgage debt. 

The plaiutiff arcts  that under the Ach of 1866, she -was 
not bound to pay the note of $175 which mas given as usu- 



rious interest when tlie clebt ~ v a s  originally contractetl and 
that  she was required to llay tllis note aq a consideration for 
the forbearance giren in Maj ,  1876, IT-hich made tlie tran.;- 
action usurious and subjected the defendant to a forfeiture 
to her as the person suing for the same of $5,000 nuder the 
Act  of 187.1-'5, and she clairnr the excess after c l i~cha r~ ing  
the mortgage debt by way of counter claim 

The defendant avers that the note of $175 was not secured 
by the mortgage, ([ col~fess I am unable to see the force of 
that) and as i t  has been paid the Act of 1866 does not bear 
on i t  and tliat he is not chargeable with usury under the 
Act of l874-'3 for after that,  the mortgage clebt only bore 8 
per cent intereat, and bays i~othing to the allegation that in 
order to get the forbearance the plaintiff' was required to 
pay the note of $17; for which she was not bound, but ehar- 
ges fraudulent n~is re l~reseut~~t io l~  on the part of Little the 
surety and agent of plaintiff. 

All of these matters show t h t  if t l ~ e  defendant is allon-ed 
to sell under his power set out in the mortgdge the land 
cannot bring anything like a fair price ar~tl that under '.the 
cloud" he will be the only bitliler aud will get an absolute 
title a t  a nominal price by reason of the right which is giv- 
en to him i n  the mortgage deed to hid for the land and ac- 
quire au absolute estate. 

UTe will remark that  this is an unusual clause in the 
power of sale; had he been allowed to bid in and hold the  
land upon the same trust, i t  would have bee11 well enough 
to prevent the land from being soltl a t  a sacrifice ; but when 
to  this is added, that by force of his bid, he is to become 
the absolute owner, i t  is apparent that  he took adrantage of 
a necessitous llerson and imposed oppressive terms. 

There ia another ground upon which His Honor ought to 
ha re  continued the injunction until the hearing. Under 
the old equitg practice, "a common injunction" mas dissolv- 
ed when the answer was re;ponsive an3 denied the equity 
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of the bill ; Cut "a special illjunction " was coutinnecl uutil 
the hearing, whenever tlie answer set out facts, showing that 
the plaintiff had probable grounia to support an equity so a s  
to leave the matter in doubt, treatiug the bill ancl the an- 
swer as affidavits. 

This is "a special injuuction." I f  the defendant is per- 
mitted to sell the laud under his power, tlie plaintiff will be 
turiled out of honse and home, and the defendant will still 
hold the balance of his debt over her. In the language of 
the complaint, '.it mill result in heparable  damage, jf not 
her entire ruin." Whereas, so far as concerns the defendant, 
i t  will only result in a short delay of the collection of his 
%~onies," as Shylock s a p ,  for which he has tlie additional 
security of $500 ir~junction bond. 

XTe put out of view the consideration that  by not allow- 
the  defendant to sell, he will be clisalq~ointed in his calcula- 
tion of being able to buy the land f i r  less than its value, for 
tha t  mould be an uuconscientious gain and we are not a t  
liberty to impute such a motive to him. 

There is error in the order dissolving the iujunction. 
There will be an order continuing the injunction until final 
hearing - ; and the Court below will direct a reference to the 
Clerk, to report the amount clue on the mortgage debt ; ancl 
upon the coming in of his rel)ort, the questions of usury un- 
der the Act of lSGG ancl under the Act  of 1874-'5, can be 
presented on exceptions. There will also be an order that  
the Clerk cause the land to be surveyed, so as to fix the 
number of acres, a i d  upon the confirmation of those reports, 
there mill be a final decree for a sale by tlie Clerk of t ha t  
Court. 

Error. 
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WILLI.L.\I ISltO\VN and other5 v. WILLIAM COBLE and others, 

Pructice--Sale Under Deeree of Court-- Deseription of Land-- 
Joinder of Aetion. 

I .  I t  does not re<luiru an orllcr o f  Court to  authorize the bona.fide receipt 
of money by a Clerk :inti X ~ s t e r  upon n hond before its maturity, giv- 
cn for the purchase of land a t  a sale nnrlcr decree of Court which has  
becn duly contirmed. 

2. Af te l  the payment of the pnrchase money for land sold under decree 
of Conrt an order of Conrt is not necessary to cnnble the Master to 
make  a valid deed t o  t,he purchaser. i n  such case, I~omever. the Mas- 
ter a3id I ,~~rchase r  take upon themselves the ris r of determining tha t  
the case is one iu which soch an order would he fit and proper. 

3. '"l'llat John 13rown, the anccstor of the petitioners died seized and 
possessed of a tract ol'Ia1:d i l l  said County of Guilford, 011 t l ~ e  waters o f  
.Stinking Quarter ' adjoiliing the lands of ," is not so de- 
fective :L description tha t  ~t may not bc possible to  idc:itif'y wit'lcer- 
tainty the land ~nean t .  

4. A clitinl for the recovery of real estnte which has been sold nnder de- 
cree of' a Court of Equity can not be joined in the same ac-ion with a 
claim ogainst the  Clerk and Ma;ter for the purchase money. 

( j j i . o u ~ l ~ t o ~ ~  v. Haywood, Phil. 33Y ; D.1r1i:r.y v. ESWL:;,'L, 7:; 3. C. $10, 
cited, distinguished and approveil.) 

CIVIL ACTION, tried a t  Spri:~g Tcrm, 1874;, of GUILFORD 
Superior Court, before Ke, r, J 

This suit wts  iustitnted to recover a tract of land wliich 
had been sold by the late Clerk and Master, untler a Decree 
of the late Court of Equity for said Connty, rnade a t  Fall 
Tcrm, 1862, in a proceeding for partition, on a credit o f  
twelve r~io:lths, when one W. E. Goley became the purchas- 
er a t  $1,575 and gave bond and security for the payment 
thereof. The money-Confederate currency-was paid be- 
fore i t  was due and thereupon the Master executed a deed to 
the purchaser. 
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After Goley's death, the said land was sold by order 
sf the County Court for assets, when Ferebee Goley his wid- 
ow hecame the purchaser, obtainecl a deed and conveyed to 
the  defendant William Coble. 

I t  did uot al~pear  that  there was any order of the Court of 
Equity to collect anti distribute the proceeds of sale, or to 
execute a deed for the la~sd 

The original petition for the sale of said land for partition 
and the papers in the case in said Cotxrt of Equity were 
transferred by the petitionera therein, who are the present 
]plaintif%, to the Superior Coart, on January 3, 1872, and a t  
December Term, 1873, of said Court, they nloved for judg- 
ment against the sl~re'ier (011 the bond of the purchaser 
(Goley .) 

The docket of said Court did not show that  any disposi- 
tion of the case had been made under sflid motion. 

The plaintiffs demanded that  the deed from the Clerk 
and Master to Goley be cancelled and that  they be let into 
possession of the land ; or if upon consideratiots of the whole 
case the Court should be of opinion that they were not so 
entitled, then in that  event they clenianrled juclgment against 
t he  admillistrator of the late Clerk and Master for the value 
of the money received by his intestate. 

The defendants insisted that ~ m d e r  the proceetlings had 
%hey were entitled to the said l~ossession. 

Upon the issue3 submitted and nntler the instructions of 
H i s  Houor, thc jury rendered a vcrdict for defendants. 
Judgment. Appeal by plaintiffs. 

MPSSTS. Scott $ Culdzuell, for plaintiffs. 
Mev, s. Dillwd Gilrner, for defendants. 

RODMAN, J .  I t  is argued for the plaintiffs that Qoley who 
purchased at  the sale by the Master on 13th December, 
1862, acquired no title, because the Court of Equity nerer  
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ordered the 1)urchase monej  to be collected and newr  or- 
dered a deed to be made to the purchaqer. 

1. \Vhen a Court orders a sale on a certain credit, as of 
twelve months in this c2abe, and a sale is so made and the 
b o d  of the 1)urchnzcr is taken payable at  the end of the 
credit ginm, and the sale is confirmed, the 3Zaster is au- 
thorized b j  a necessary implication to recei~ye the nloney 
when i t  falls. doe ; for it ib the right of' every debtor to pay 
a t  that  time. I t  is not hid right to pay before. 'I'he credi- 
tor, however, may waive his right and consent to receive 
payment before maturity. A Clerk and Master ma! do this 
without all order of the Conrt ; or a t  least if he does it ,  he 
and the sureties to his bond become liable for the sum re- 
ceireJ. This n as decitlecl ill B, oiiykton v. I!r~;jlyrcoocl, Phil. 
380. 

I u  this case as the full amount of the note was paid with- 
out  divouut  the prepayment did not clamage the 1)laintifYs. 

Ko question Iias been made a, to the eeect of the l)ar- 
melit liavirig been made in Chnfederute currellcy and there- 
fore no obser~it ious are necessary olr it 

There is no allegation that  the parmcnt was frandnleutly 
made as in D O C ~ C , . ~ ~  T. l i ; enc l ( ,  73  S G. -1.30. 

2. A n  order that the Master nlrtke a deecl to the lureha- 
ser is not lrecessarr c/fter ?he pcc;jment ?he 11117 c h l w  I ~ O ~ C Y  and 
a deecl made ~vithont  such orcler passes the title. The with- 
holding of the title can h a w  n o  other oheject clfter the  c r ~ l e  has 
hem conjrmed, than to becure the purchase money a i d  when 
that  is paid, the p~~rchaser ,  in the absence of special circum- 
stances, has an absolute right to a convej-ance of the legal 
es.tate. Such an order is both usual and proper. But  ordi- 
narily when the money has been paid and  the;*e is no spe- 
cial reason making i t  unfit, it is an order of course. Its ad- 
vantage is that i t  is an adjudication of the Court that  i t  is in 
al l  respects a fit case for such an order, binding the parties 
to  the action and protecting the Master and the purchaser. 



Withont such :in order the Master and the purchaser take 
on thelnselves the risk of determining that  the case is one 
ill ~vhich sac11 an ortler ~voulcl be fit, and proper. 

I f  the case be really such, then the order being of course 
will be presumed to have l m n  made and its actual entry of 
record is unnecessary. 

I u  the present case no fact is stated and no reason is as- 
signed why the order would not hare been of course, a t  any 
time s i ~ ~ c e  the p a p ~ e n t  of the nloney, aucl w11y i t  should not 
be so now. 

3. The 1)laintifib further contend that  the deed to Goley 
did not convey any title to him, because the description of 
the land ill tlie petition for partition was too indefinite. 
That  part of the petition which describes the land is as fol- 
lows; ' T h a t  said John Ilrown ithe ai~cestor of the petition- 
ers) died seized and possessed of a tract of land in said 
County of Guilford, on the waters of 'Stinking Quarter,' ad- 
joinil~g the lands of ." The order of sale only 
tlescribes i t  as "the said land." The tlescription in the tieeci 
from the Master is by metes and bounds, and the deed re- 
cites that  the sale was made on the 1)remises. The descrip- 
tion iu the yeti1 ~ O I I  is not so defective that  i t  may not be 
possible to identify with certainty the la~ltl  meant. I t  is in 
a certain Comty, on a certain stream a d  is that  /,iece of h d  
of which John Brown died seizecl and p ~ s s e s ~ e d  Appropriate 
evidence either uf ~vri t tcu title in John Bron.ll or of actual 
possession by him would be coml~etent to ascertain the land. 
If indeed by mistake or otherwise the deed from the Mas- 
ter covered land of the plaintiffs, not described in the peti- 
tion or order of sale, 110 doubt they would have a remedy. 

Unt the case states that the land sued for is that  which 
was sold u~~c le r  the proceecliugs for partition. 

4.  Without cor~sidering that one or two of the plainti& 
are alleged to have cornpromised awl releaseil their rights, 
we are ot' tile opinion upon the reasons above, that  the plain- 
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tiffs are not entitled to recover the land from the defendant 
Coble now in possession. 

F: The plaintiffs in their complaint demand that if they 
shall be adjudged not entitled to the land, they may have 
judgment against the administrator of the deceased Clerk 
and Master for the purchase money. 

W e  cannot consider in this action what their rights in 
this respect may be, because we think i t  clear tllat a claim 
to the land cannot be joined with a claim against the Mas- 
ter f m  the purchase money. 

I n  the first denland, the representatire of the Master hae 
no interest, and in the second the other defendants have 
none. 

Judgment afirnied and action dismissed without prejudice 
to any rights of the plainti% or of any of them against the rep- 
resentative of the cleceased Clerk and Mas:er, or against the 
sureties to his official bond. 

YER CURIAM. Judgment affirmed. 

1'. A.  ALLEN v. NATHAN' JIcMINN and others  

Praetiee -- Report of Referee. 

Where in an action against three defendants for goods alleged to have 
been sold and delivered to two of them a t  the request of the third, which 
action is tried before a referee who does not find any fact fixing a liabil- 
ity on the third defendent, bu t  reports that plaintiff' should have judg- 
ment against the defendant; Held, that  the plaintiff is not  entitled to 
judgment against the third defendant. 

CIVIL ACTION, tried a t  Fall Term, 1876, of HENDERSON 
Superior Court, before Henry, J. 
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The plaintift' demanded the payment of $446.88 and in- 
iterest, alleged to be due by defendants for merchandise sold 
.and delivered a t  the request of defendant Nathan McMinn 
t o  the other defendants who assumed the payment of said 
sum. 

A n  answer was filed denying the amount of the debt and 
a n  order made to refer the case to M. M. I'atton to state an 
account. I n  pursuance of said order the referee reports the 
amount due plaintiff' to  be $258.40, and defendant Nathan 
McMinn excepts to the report on the ground ; 1st. That  i t  
d id  not appear that the defendants were jointly indebted ; 
2. That  the report did not show that  thia defendant Tl-as in 
any  m y  indebtetl to  plaintiff'; 3d. Nor to whom the goods 
were  old or. delivered ; 4th. For  uncertainty in that  the 
referee does not state vhich  one of the defendants should be 
held liable, but says the plaintiff should have judgment 
against t h ~  d~ fendun t  

The defendant Xathan also filed an af f ida~i t  stating tha t  
he  had no notice of the time or place for taking said account, 
arid was not present when the same was done. A similar 
affidavit was made by defendant J. J. luIcMinn. 

A t  the hearing of the case His Honor overruled the ex- 
.ceptions, confirmed the report of the referee ancl gave juclg- 
ment in f a ~ ~ o r  of plaintiff against defendants Nathau and 
G. w. McJlinn for the amount ascertained to be due. Ap- 
p z l  by clefenclants. 

Mr. T. D. Johnston,, for the plaintiff'. 
Mr. J. IX Merrimon, for the defendants. 

FAIRCLOTH, J. This is an action against three defendants 
for the value of goods sold and delivered to two of the de- 
fendants and their families. A n  account was stated under 

-a reference and a report macle, to which the other defendant 
.filed exceptions, which were overruled and judgment ren- 
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clered for plaintiff' against all the defendants, from which 
ruling the third defendant appealed to this Court. The  
record shows only a meagre account of the transactions be- 
tween the parties. No fact is found by the referee fixing 
any liability for the debt on the appellant, nor do we dis- 
corer any suficient evidence to authorize a judgment against 
the defendant Sa than  ,tleMinn. As to him there is error. 

Let this be certified, &c. 
Error. 

Judgment reversed. 

Practice -- Verdict of Jury on Issue of Forgery. 

W h e r e  a jury upon a n  issue of forgery iiud ,z verdict in favor of the de-- 
fenilant, the circumsianccs upon which the  plaintiff' relied in tha t  issue. 
cannot  have the f ~ r c e  to estop the defendant from clnimil~g under the :  
instrument.  

(Ilolvzes v. Ctouell, i3 N C. 613;  Exurn v. C'ogdelI. 74 N. C. 139. c ~ t c d , ,  
di5tingulshed and approved.) 

CIVIL ACTIOK, to recover an interest in Land, tr:ed a t  Fall, 
Term, 1876, of ALEXANDER Superior Court, before Buxton, J. 

The case was remo~~ecl from Wilkes C o u ~ ~ t y ,  and the facts. 
necessarj- to an understanding of the opinion are sufficiently. 
stated by Mr. Justice READE. 

Upon the issues submitted and under the instructions of' 
the Court below, the jury rendered a verdict for the defe~~d.- 
ant. Judgment. Appeal by the plaintiff: 
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R E A I ) ~ ,  .I .  I t  i3  :itl~llitted that  the land in  dispute was a t  
nne  time the  property of William Woody ; and the plaintiff 
insists that said William Woody was scizecl and possessed 
of the  land a t  the time of his death ; and tha t  the same de- 
cended to his children and heirs at law ; ant1 that  he the 
plaint i f l 'bo~~ght  six niuthsof tbc ~nudividect shares of the  heirs; 
and that  lie now owus the same nut2 he chinis to  be let into 

with thc clefendant, who ib olle o f  the heirs a t  
law, as tenant ill cornnml 

The t le fen t l i~~~t  who is oile of tlle children wntl 1loiri:tr law 
nf  the tlecenwl Wi l l i :~~n  IVooclyv, c1,~irlli url,Ier : i l l  alleged 
pnrchilse from his fi~ther,  anil b l ~ o w ~  :L ilecvl fi)r the  whole 
land. To this the p l ~  inti if' w1)licrl t h t  the .:ti(l deed was 
a forperg 

There was :ui is-ue snhmittetl to  the jury, ' whether tha t  
deed war a forgerj  ?" A I I ~  thp jnryv fount1 that i t  was not. 

Up011 the triztl of tliat iwxe the plai~~tilfprovetl  and relied 
upon.% ~~nri i lwr of circnrn;ta?ce to sllotv tl1 ~t the tleed was 
a forgery, snc.11 ik., tliat tllc gral~tor  rem;~i~~et l  i l l  lmsession 
all his life, that the tlet'enc1:lnt paitl liirn r e ~ l t  for iL portion 
of it, that  he t c ~ k  :I tleed 1 1 ~  111 him for fijty acres of it, that  
the  defeut1:int took o t  I I f'roni t11e State 
for i t ,  that  lie did 11ot pay t aw ,  fi)r i t ,  tha t  lie took 
t h e  i n~o l r en t  debtor's oath, t l ~ t  he only claimed one 

of i t  after his f:,~tller', de;~t l i  that  he 11urch;tsccl the  
-,hare of one uf'the other heirs ; which eircurnstances togeth- 
e r  with others, i t  woultl seem, iun.jt have niatle IL 1)retty 
formidable array against the defendant upon the  questio:l of 
forger?. But  still the jury found that the deed Wils not a 
forgery And i t  ~vould seem that  this should have put an 
e n d  to  t he  plaintiKs case. And  so Hi; IIo..~or bclo\v held. 
Rut the plaintiff's lcarned ant1 ingenious eouusel now iu-jist' 
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tha t  altllough t l~e i e  circ.unlit~tncez ha11 ~ l o t  the fi)rce t o  in- 
duce the jury to ti~ltl the tleeil a fY)rgery, yet the)- sllould 
have the force to  estop the d e f e ~ d : ~ ~ i t  fro111 c1aiiui11~ title un- 
de r  it. And for this lle cites E1;,/1n s 1- C',ov,Jl,  it: S. C. 
613 ; Exwn v. C'q//dell, 74 K. C. 139, aucl Bigelon 011 Estop- 
pel, 4 3 .  But hefore that  doctrine can avail the l)luilltiff, i t  
mast  appear u t  least tll:~t the defe:i lalit COIICO ~ l e , l  1li.s t i t le 
mher~ he liuew that i t  \vaJ c d c ~ l u t c ~ l  to deceive the 1)laintiE 
and iliduce him to L n j  ; : L I I C ~  tllat he was thereby.cicceived 
aid iutlucecl to buj,. U u t  here there wds 110 issue i~ i ro lv ing  
the queutiou, an 1 no evi~lence ten,li~l; to ])rove it. 

There is 110 error. 

Practice -- Vacation, of Judgment. 

\Vhere ~ I I  lgni,:nt wa; r en i l e r~  1 ag:~i r~s t  t ! ~  : ~ l e  e n  1;i;it i ~ r  :l Justice's 
Court  from w l ~ i c ? ~  he ;appcnlod t,) t l~i .  St~perior Court, where judgment 
was azain renderwl ag;iii~st t ~ i n ~ ,  he ~ l ~ a ! i i n ~ n o  tlcf:i~ce to theaction, and 
rnorc than one year nftcr the docketing of tilo j:ltlgmcnt,the Judgc of the  
Superior Conrt set t ! ~ e  same a<iilc and orLlered the cnsc to be  re-opened 
on the ground th :~ t  defenilant ha(l 11:ld no l~ulicc of the j ~ ~ i g m e n t ;  Held, 
to  be  error. 

(HllrJyiirs v.  W h i t e ,  G5 N. C. :393, citcti and npllrovec'.) 

MOTION to set aside a. Juilgiimit, 1le;~rtl on the  26th of 
September, 1873, at Chamber~jill Aslleville, belo.-e Hemy ,  J 

The 1)laintiff reeo\~c!.etlj,jii:igmetlt against the defendant 
arid other3 in  a Jnsticc's Conrt oil the 11th of July, 1874, for 
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$137.60, arid on the 3hid of said niontEl the defendant gave 
w r i t t ~ n  notice of appeal. The case was docketed in the 
Superior Court of Uuncorribe and was continued fi.om term 
to tern1 until Spriug Term, 1875, when jnilgnient was ren- 
clered against delendant, he making no defeiice 

The defendant had no notice of the existence of snid jndg- 
nient except such as appeared nlmn the records of the Court. 

This motion was niade by defendant more than a year 
after the rendition a d  docketing of said judgment. 

Idis Honor allomled the motion and ordcred the case to be 
re-opened and set for trial a t  the next term of the Court. 
From which rulillg the plaintiff appealed. 

X r .  J. 1% X w i l r l o n ,  for plaintiff: 
No counsel for defendant. 

PEARSON, C. J.  This Court will not overrule the onler of 
a Judge  of the Superior Court, setting aside a judgment 
under C. C. P. $ 133, except for error of law apparent from 
the proceeding. Hudgins v. 1lrhite, 65 3. C. 393. 

W e  think His IIollor el-red in respect to " what amoul!:.; 
to notice of a juclgn~eat," which is a matter of law. S111,- 
pose judgment by def'dult be taken a t  the appearance tcrm, 
ill an action cornrnenccd in the Superior Court, the defend- 
an t  has notice of this judgment a t  the term to which the  
summons is returnable and cannot be heard to say, when he 

for relief under section 133, that  he did not have notice 
of the judgment. Of course he had notice ; for thc sum- 
mons in so many words tells him to  take notice that a judg- 
rrierit will be entered unless he  answers, $c. H e  is riot a t  
liberty to treat the summons with perfect indift'erence, make 
no inquiry whatever as to whether a judgment had been 
entered, and two years thereafter to say he  had no notice 
that  the judgment was entered. Our case is still stronger; 

jlldgment was entered before a Justice of the Peace against 
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J. R. HOPPER v. W. .J. T. JITLLE R and others. 

Practice -- Claim and Delivery -- Acti~n by Bailee. 

One in the rightful possession of property as bailec call maintain an actiom 
of claim and delivery against a wrong-doer depriving h im of posses- 
sion; Tkel,efore, where the plainriff was in possession of a mule u n d e r  
an agreement urith the  owner either to pay him $30 a t  the end of the: 
y c : ~  as the hire of the miile, or $110 a n d  acquire an abso!ute ownership 
thereof; fTcb,l, that  t!le plaintiff \%-a entitlcd t o  recover in an actioru 
against the defendants for converting the mule. 

(Barzoick r. Bnrwirk,  I 1  Irc. $0; . h x n n  r. Ward, G7 S. C. 2'3, cited,. 
distinguished and approved .) 

CIVIL Ac~row, tried at Fall Term, 1876, of CLEAT EL AX^^ 
Superior Court, before M m c J ,  J. 

The action was brouglit to recover possession of a mule 01. 

the price thereof. The 1)laintift' testified in his own behalf' 
that he lived in South Carolina and in August, 18'75, loanecl 
his father the mule to drive to Shelby in said County ; that  
the mule was worth $111) and that he had de~nanded posses- 
sion of the same before the comrnencemerit of this action. 

IIe  further testified on cross-examination, that he got the, 
mule of one Brown who was his landlord in the Spring of' 
1875, and in the ensuing Fall waq to pay Brown $30 for t h e  
hire of the mule, or $110 and keep the mule. The arnount 
paid by plaintiff under this contract was $30. 

Brown corroborated the statement of plaintiff, and fur- 
ther testified, that  the plaintiff was not to hare  any r igh t  
or title to the mule until he paid for it, if paid for within a 
year; that  after the mule was taken by defendants, he wenC 
to Shelby, claimed the property, demanded possession and 
made an ineffectual effort to  compromise the matter ; t h a t  
upon his return fo Iris home i n  South Carolina, he took 
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HOPPER V. ,\IILLER. 

plaintifYs note for $110 le5s $30 I1~a,id :ts ahredaid and also 
took a, mortgage on the mule to secnre t l ~ c  1) \J.rne~it of t h e  
note. 

The tlefeililu~it.; d m i t t e d  the taking, de,n md and re- 
fusal 

Upon the issue subrnittetl and uui1t.r the itwtructions o f  
the Court the jury found "that the plainti% dill not on n the  
mule in controversy in hugnst, 1875." 

Juclgrr~cut for clefendants. Appeal by pldintiff. 

PEARSON, C. J. 011 the argument, the counsel of defendants 
relied upon Barwick v. Barwick, I1 Ire. 80, to sustain the ru- 
ling in the Court below. 

That case has no bearing upon our case. There the plain- 
I t i E  was zurongfidy in posscsslon, and the defcntlzut wrongful- 

ly converted i t  the owner being knon-11 : aw-1 it is held t h a t  
the plaintiff conld uot recover tlle u,rl'lq of t!lz l)roperty, for  
if the defendaut satisfied the jutlgnlcnt, that would not give 
him u good title, and he mo~iid still be exposed to the ac- 
tion of the owner and be forced to pny for the property a 
second time. The case is distinguished from Armory v. UP- 
Za1nki3, 1 Smith's L. C. 151, 011 the ground that  in that  case 
the owner was utllruown, and so the dcft?ndant was not ex- 
posed to a doublc liability. 





Prcietice - -  Taxation of Costs. 

I n  a pruccwling t o  ~ n a k e  real ertiltc a$setq. where  thc  tlef'entlnnt.; set u p  
t i t le  t o  the  1:1nd in c o i i t r o v e r s ~  which issue ia fotui I a;ain.st then: ; Ilelrl.. 
t ha t  the cost.: of t l ic~ prucee<lin- (csccpt tllo<e offiliilg the  l~et i . ion)  aye 
p roper ly  t a z a l ~ l e  apxinut  the rlefcntlant,=. 
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i l l ~  the petition to sell the land \\.ere taxed againht tlle 
plaintift', and the coats of'the proceeding from the time that 
alefe~idants resisted the l~etiticm to tlie ternl inat io~~ of the suit 
were tnxecl against tlie clcfendm~ts. IIib I1olior refused to 
disturb tlie j a d g n i e ~ ~ t  l~eretof(ore rendered aud orer-ruled 
the  motion to rctax the cost>. Alq7ed b j  (Icfclltlants. 

YAIRCLOTII, J. I t  i- :L rule that the partj 's costs in an ac- 
&ion is taxed with tllc eosth nnle.5 otlieru isc oderet l  by the 
Conrt. The costs in special proceeding, shiill be as herein 
;illowed in civil action>, nu lc+~  w l m  other\\ ise s1:ecially 
provided. C. C. 1'. eh. 17, $ 294. Costs sllall 1)e a l l o ~ ~ ~ e d  
of  course to tlle plaintift' in all action for tlie recovery of 
real l)rol)erty, or ~v11en a claim of titlc to rc:11 property arises 
on the j)leatlil~g.;, or i.; ccrtifietl by the Conrt to come ill 
q ~ i b t i o ~ l  at the trial. C. C. P. ell. 17, # 276, (1.) 

There 1)ro\ i*ions alq~lied to the 1)reiellt cahe show that 
the tlefenclnuts are liable for the cohts of whic11 tlley 
con~l)l:~in, ant1 n e think Iris Jlo~ior properly taxed tl~crri 
with that ~ m r t i o l ~  of lhe coht I\ 11ic.h wonlcl not 1x11-e been 
iucluretl I ) r ~ t  for tl:cir attempt to set 111) title ill then?:cl~.es 
by  a i'rautlulcnt tlecd to the 11remi:es in controvcr,y. 

The atteni1)t by the defendants to show title was an ex- 
periment, and cval  if made h ~ / . f i d c ,  in the event of failure 
they \zould 1)e liable for tlie irlcole costs of the cfibrt witli- 
o u t  ally ;egartl to the value of 1)roperty acquired by them 
11)y inllerital~cc, devise, bequest or clislribntion from tlleir 
decedent, as that  rule alq~lies against thc clebth of the de- 
cedent aiid not :tg:~inht tlicir ovw liabilities. 



There i.: no allegation before n, that  tlie C'lcrli failecl to  a p  
nortion the cohts according to the orclcr of the Conrt. 

S o  error. Tkt thi. be certifictl. 

Pruetice -- Injunction. 

arid no x t t lcmcnt  of accounts 1 1 ~ s  bce~t  hail 1)ctwecn tile plai~itiffk autl 
iucii fiduciary ; IIelJ, that the tlefcntlants slloaltl he r c s t~~n i~ ied  ru~til  
, the hearing from selling such red elstate fhr assets. 

XOTIOS to continue an I~?jnnc.tion, 11e:crcl on the -38th of' 
f)ecember, 1876, a t  Chaniberi, M o r e  Si hoii.X, .L 

The plailitifi's are the heir3 a t  Inn. of one Jo l i~ i  IIartx. 
Thoma; 11. Erenl the deceased mecrtor of the defkntlant-1 
was administrator of said IIar ty ancl ar snch came illto Iioa- 
jession of a certain amount of nlonex, a l w t  of which n-as 
inrested in the 1)urd la~e  of a. lot in the City of Charlotte for 
t he  m e  and benetit of l)laintifYq. 

It was allegeel that  the cleecl for said lot was mbcle to $aid 
Brem personally arid clicl not recite the trust accortlil~g to an 
agreement between the  parties, a l ~ d  thereulion the lilaiiltifls 
demanded juclgnieut that  the clef end ant^ euecntc a deed con- 
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veyiirg the legal eytiite to  l~laint i fh aucl tha t  the executors 
of said 1Srem be er~~joineil from selling said lot (ulicler an  
orcler l ) re~ioualx granted) for a,sets to  pay debts of the i r  
tcstati1r 

IIih IIol~or  granted a re~tmining  orcler in :~ccorclance mt2, 
tlle t l e n i a ~ ~ l  of plnintifL, and the clcfe~i~lant- then filed a n  
ans~ver  siating among other thiugs tha t  said Brenl hail 
file3 hi3 nceonnt a- aclli~ini-trator of said IIartp in the Pro- 
bate Conrt of -\leckleni)urg ('ounty, csllibitin,g :. balancc 
clue said :~ilnlinistrator iu the settleineat of the  estate of  hi^ 
inte-tate. , 

Upon the lienrillg of the cause on coniplaint and anawer 
the Court o\-erruleil the motion to  continue the restraining 
orcler lieretofore grantell. From n liich judgment the plain- 
ti& alyealetl. 

I'AIRCLOTH, J. ,4< a genernl n d e  an in,junction will be re- 
f u d  when the an5wer fully ant1 distinctly denies all the  
grouuils on n-liich the equity of the complaint is fonnded, 
Thi:, rnle hen-ever it  not ~nflcxible, and the Court i11 t he  
esercike of n iountl tli5crction will J-iew all the fact> and 
~irc~~rnstai icea hurrounding each cu-e :iud be governecl ac- 
cordingly. \Then i t  tau tlo licither l ~ a r t y  m y  harm to grant 
the  illjunction, esc.el)t rncrely delay to  the  hearing, and when 
a refu-a1 to  grant i t  wonltl ~lrobaljly snltject one of the pnr- 
tie, to further litig~ition, coht awl trouble, ilie Court will in- 
terfere by orders until the \yay is made plainer. 

I n  the 11revnt ca,e it  a l p a r s  from Loth con1l)laint a i d  
an-wer t l n f  Thonias 11. 13ren1 did occupy a fid~iciary rela- 
tion to the 1)lairitifib a? aclministmtor of their ancestor, arid 
tha t  a large amount of asset3 came to his h m d s  and tha t  n o  
hcttle~nent of the  same llaz been yet had with the  plaintiff5 ... 
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aud tha t  no account of said ac1n:iniqtration has been given 
except 3re11l '~ own / r  pilrte statement filed with the Probate 
Court. 

The plaintifi', 1i:tre a right to  a fill1 investigation of' these 
accounts, am1 they allege that  said Drem after lmying debts 
had a certain sum btill in haucl, nut1 tl:nt he agreetl with 
them to  inveqt the qnm, or a part of it, in a certain described 
lot in  the  City of Charlotte for their benefit, and that  he 
dicl $0 esceljt that  he took the ( l e d  to  hi~nself abmlntel?. 

Tlle answer ( h i e s  thiy allcptio,n but i t  does n p l m r  fi.on~ 
the  answer tha t  llc purchased this pa, f i c l l l u r  lot subsequent 
t o  the  time of the alleged agreement. 

The def'enclant.: az the rel)reaelitatires of said Breni deny 
the agreement on informntion and belief only. whereas the 
plaintie3 testify to  a contract made with them personally, 
'L'llese are  matter- f i t  to  be inve.tigatecl before further com- 
l)lication-, arise among the lrnrtie-. Suppo.;e tlie sale takes 
place and the proceed.; arc paid to Ilreni's heir>, ant1 finally 
the plaintiif, e-tablisli their equity a ~ d  recover the  lot of 
lantl or it; erjnivaleut from the l~arcliaser, i t  mould be easy 
to see the difficnlties added to the bettlemcnt of both estates 
and t he  wrong clone to the  purcliaser and the probable loss 
of the  purchase 1)rice to him. 

Therefore to avoid troubles of tlii.: character we think IIis 
IIonor bliould ha\-e continued the restraining order until tlie 
filial hearing. There ia error. Let this be certified. 

Error. 

PER CTRIAX. Juclgnient reversed. 
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Practice -- Arbitrcttioia -- Reference of Action by Attorney. 

A reference of an  action or cont rowrsy  to  arbitrators by an  Attorney. 
although ~\-i t l iout  tile knowlctlge or authori ty of his cl ici~t .  is Lincling 
upon t h e  client. 

(JIo!/e v. Cogdcl l ,  G ! )  S. C. 33, cited and approved.) 

XOTIOS to  co~lfirm ,211 A ~ r a r i l  as to raluation of land, 
heard a t  Fa11 Tern], 1876. of C-~DARRLS Superior Court, be- 
fere ,%I~cnr .d ,  .I 

The hc t r  lxaring on the l~oints ilecitletl a r e :  tha t  one 
James It Canil)l)ell after llib marriage m i th  the defen~lant 
Sarah I<. Gilmer, en111loj etl I'aul l3. ,\lean-, Esq. a5 co~msel 
to  repre.ent hi, intereat and tha t  of his wife ill this action, 
which 11-as in.titnted to  obtain a construction of a will in  
which the defeuclants were devisees. S o  restriction being 
ylaced on the poner  of J l r .  Jleans as attorney, he agreed t o  
refer the matterh in controreriy to arl~itmtors.  Cnmpljell 
was not consnltcd n hen saitl agreement was 11de  and s i p -  
ecl by Mr. Means, and the Docket of said Conrt showed that  
he  had been of counsel for c1efenil:uitb since Fall  Term, 1673 

U11on this state of facts the Coin-t was of ol)inion that  baid 
attorney had power to  bind said Campbell and wife b j  the  
ayreerncnt aforesaid, and adjudged that  the  award of the  
arbitrntora be in all respects confirmed. From which judg- 
ment the clefentiants appealecl. 

FAIRCLOTH, J. This action was brought t o  obtain a con- 
struction of a will and a settlement with the defendant 
devisees in  said will. 



The defendants er11l)lo;etl an Attorney to rel)re.;ent their 
interest in the suit. For  the  purpose of equalizing the  
legacies as requireil by the wil1,the Attorney nqreeil to refer 
the  rnatter to arbitrators wl~oie  an-ard n-a< t o  be the jadg- 
incllt of the  Court. I re  had no special authority to  do io. 
Are 11is clicilts bo~llltl 1)y the reference '! There i i  no donht 
that  the d l t t o rney '~  agreements about continnanccs almnt 
evidence, the conduct of the trial and the like, n ill gel)- 
orallv bind the client. I Ie  cannot enter into a cornl)roiniw 
witllont the conhent of hi\  client. Ifi11l;rr v. PnrlLcr, i7l f, ci. 

IIe  canuot accept a draft in payment of a ,judgment debt 
payable in fnture, without ~ lw?a l  authority from his client. 
Xoye r. C'og/7ell, 69 S. C 0:l. 

I n  England it  was held that  the ,4ttorncy has power to 
sulmiit a caqe to :\rbitratioil although the client clesivecl i t  
sho~xltl not be (lone. The client's remedy in such c a w  beiny 
an  action against the Attorney for clan~nge\. T / I ~ I , L ~ / S  v. 

I 2 . k 1 .  3 .  So he may modify the term> of sub- 
mission when the client llnc agreed to refer ant1 may en- 
large time for the al-~itmtnrs to n ~ a k e  their award Re.r .i. 
K11, 7 l'rice, G3O. 

An authority to prwecute or clcfeucl u suit, inlplies a pow- 
er to  refer i t  1 ) ~  rule of'('ourt. U/lrl,lnwl r. C o n u ~ y ,  16  hIaiq. 
396. The p l e r a l  ~.ule is tha t  he mag- iuhmit the matter in 
dispute to arbitration, hecause by tllc implietl assent of his 
client arising fro111 hi:, enl~~loy~ilet i t ,  he ma?; clo anything 
n hich the. Court ma?; approve in the ljrogress of t l ~ e  cause 
when there i, a suit l-~cncling. .Jml,;ns v. G;llrsy;c, 10 vol. 
Sni. and 31. d l ,  (-llissirsippi.) 

An Attorncy a t   la^, a:, such, has authori t j  to  submit the  
cause to arbitration. Holler v. Parker, '7 Cranch 436, where 
t he  Court say, 'It is helieved to be the practice throughout 
the Utlion for snits to be referred by consent of counsel 
without special authority." Upon the weigllt of these and 
other authorities, we are of opinion tha t  the defendants a re  
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boun~l  by the rule of referelice made by tlleir Attorney in 
this case without their s lwial  assent. The reason of ocr 
decision being that :~rbitr;ttion is one of the legal modes of 
trying dispntecl qnestions towhich the clicut's cause may be 
snbmittctl by the Attorucy under his gencral authority to. 
prosecnte or clcfend. 

xo error. 

t:. )I.  Al)hAlS v. K. E. k A J .  C. I11;EVES. 

Practice -- Amendment of Record -- Security for Costs. 

1. Xn amend~nent of s record of a Court ~ ~ i u s t  henlatle ill t h e  Court where 
the r c c o i d  was oripinally matlc. 

2 .  The exercise of the discretionary power of the (lonrt l~clow i n  regard 
to security for costs is not s111)ject to review in this Conrt. 

(.Jot~es T. (!ox. 1 .Jones 373. cited ant1 approved.) 

CIVIL ACTION, tried a t  a Special Term of the Su1)erior 
Court of GVILFORD County (held in I)eceml)er, Ib'iB,) before 
KOT) .J. 

The point decided in this Court in\-olvetl the exercise of 
cliscrctionnry power by His TIoaor i n  refusins to allow the 
niotion of defentlauts for additional security for the prosc- 
crltion of the suit The facts appear i11 the op~nion. T h e  
defenclants apllealed from the ruling of the Court below. 

J f i s s , ~  Scott & C'ctldlcell, for plairitiE. 
Messrs. Wiitsotr & Glrti ? I ,  Grey St~ta~nps, and 14? IT Bailey,- 

for defendants. 



tio11:{1 sccr~l~it;-, v.11ic.l~ nlotiol! \\.as r,cf'~t,wl 1))- tlle ('ourt in  
t h e  cscrcise of cliscretioiia~~j- I I O T Y ~ I ' :  :111d tile or ig i i~al  rnle 
wa.: not culled up o r  otllerwise rcf'errctl to.  It ~ l o ~ ~ h e r c  ap- 
pear:: th:i t a n  altlieal I m  l m r l  t : ~  ke11 f ~ m n  :11l;.t11 i i ~ g  escept  
from :IU :ipl~cnl 1)oiitl of tlefeil(1aiit tlzrtetl I k c .  13tl1, 1876. 

W e  will h o ~ . e ~ - c ~ -  co~~.itle:. t l ~ e  case I~efore IIS, alltl T1.e are 
of opirlion t11:it TIis I I o ~ ! o r  II.;I. r i s l ~ t  in  rct 'usil~p to go bc- 
liind tile recortl. ,411 ar~i~lldll lc 'nt  Of'a jncl~llicllt 01. order 
;;lloliltl 1)e it] t h e  ('01it.t \ ~ l ~ o r c  t l ~ c  lw.o17ti it-st:lt' wiis ruade 
r i g i l l .  To al1011. it to ltc t1011c i l l  arlothcr ( ' O U I I ~ ; .  11.0i11tl 
be i i lconver~ie i~t  ant1 n-onltl ~ n a l i c  tlic 1.ccort1 i~ic.o~isistent 
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MAY MURRILL a n d  others v. D. A. HUMPHREY and wife. 

Practiee --Records of a Court -- Amendment of. 

1. I n  a mot~on to arnzn 1 t!le records of a Court the fazts foul-rd by His 
Honor below are c a ~ ~ c l u s ~ v e  up111 this Court. 

2. Upon such motion strict proof will be require.l,ipartiei~larly w.ien the 
rights of minors are  involved. 

MOTION by defendants to restore and amend the Record 
of the late Court of Equity, heard a t  Spring Term, 1876, of' 
OXSLOW Superior Court, before McKoy, J. 

The original proceeding upon which this motion was 
based was a petition filed by one A. J. Murrill, wife and oth- 
ers, in the late Court of Equity of said Courrty, asking for 
the sale a i d  partition of certain lands known as the "Am- 
brme lands " 

In answer to a writ of Certiorariissued by this Court, His. 
Honor made return substantially as follows : 

This was n motion made before the Clerk of the Sy>n-iorp 
Court of Onslow County to set up lost records as stated irr 
transcript, and among them to have a certain paper writing 
(written in pencil) set up and declared to be a record of said 
Court of Equity. The following is a copy of said paper 
writing : 

"A. J. Xurrill, wife and others, Spring Term, 1855. 
It appearing to the Court that the bonds taken for t h e  
purchase money have been paid to the guardian and other 
parties interested under the orders in this cause ; It is or- 
dered, that Jasper Etheridge, the Commiesioner named, make 
title to the purchaser of said land." 

The motion was -1lowed by the Clerk and the plaintiffs 
appealed to the Sup rior Court where trial b jury was waiv- 
ed by the parties and His Honor found the following facts: 
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1. That  the writings set out by the  defendants in the  
transcript .cxrhicli were stated to  be the records of said Court 
were made and filed as alleged and that  said pencil writlng 
was ~xrritten by George S. Attmore, Attorney for petition- 
ers and found amoug the papers in the causc. 

2 .  There is no satisfactory eviclence that said IT-riting was 
ever submitted to snicl Court of Eqnity, or saactiolied ljy i t ;  
o r  that  its enrolment had been ortlereil b y  it. 

3. The bonds given for the purcll lsc HI~) I ICS  mentioned in 
said writing were never pait1 to  the gu.mli:m, b11t remain 
in  the hand3 of the  Commissioner, Jasper Etheridge, and 
hare never been pnicl. 
4 One witness testified that  " h e  saw all the order3 re- 

corded in a book aiirl thnt  t h y  were all regular," but the  
Court found upon such tes tho l ly  (not st:~tiug what mas seen 
recorded kc. )  there K,L, no cviclexc that  sncll a record ever 
existed 
5. Said A. J. Nurrijl  was o:lc of the pt i t inucrs  ill r ight  

of his wife; was Clei.1; awl J h s t e r  iu Eln i ty  ; purcliascd 
t h e  land a t  the salc, arid af icr \ \ -a~rl :  bcc.ir11c g:~:~rclia:i of the  
infhnt petitioner<. 

6, Petition T ~ L S  filctl in 1$?1 an-1 no title ~naile 11nti1 1869; 
note-, for purc1lar.e m t m y  ~ o : . i l l l ~ . ; ,  ; there W;I\ 110 decree 
confirming the bale or ordering title t o  be ~nntle. 

His 1Iouor was of the opinion 1111011 tlle facts in this c:lse 
tha t  strict proof s l i~u ld  be had before tlic rights of the l)Iair:- 
ti& (minors) c~ r : l d  I x  taken away or even entlangered, rtlld 
adjudged that  the uiotion be :.cf'n:e:l. Judgment ag;linst 
defaidants fbr coitd. Appeal by clef'cnclnnts. 

Messrs. S/nitJz & i5'trolzy, for 1)lnintiEs. 
Mr. A. G. H ~ ~ b b a r d ,  for defendants. 

BYKUM, J. The finrli~lgs of fact by His Houor below are 
coxlclusive upon this Court and we are precluded from any 



inquirj- iuto t l~e i r  correctness ; a l ~ t l  it' l\.e were not the evi- 
dence satisfies 113 that  the h c t s  l l a ~ c  l m r i  t r u ly  found. 

We also collcnr witll I l is  1Iol1or in his conclusions of l a w  
and for the rcaso115 statetl 1)) him. 

There is no error. 

Ercietiee -- Joinder qf Aeticrzs -- Demurrer. 

I. A cause o i ' t~c t iu~i  fhuutlcil O I L  :t tor t  cannot  be joilictl \vitlr olre Sounded 
on contract ; 1,lrt where a cause of ac t io l~  f o u ~ ~ ~ l e t l  011 a c o n ~ c r s i o n  of 
p e ~ x o n a l  propelty I V : ~  joii~ecl n-it11 other  causes of' action Sounded on 
contract  : I l ~ l r ? .  ilot t o  11c error  : t l ~ n t  tlic pl:tintifY 1iiig11t n.:rive the to r t  
and sue OII the  in~plictl co~itl 'acl. 

3. CRII'CS of'actioli r!-lr~c,i~ u.ay l)c .~j t~i~rct l  111nst : t l t i ~ t  nll the  pm.tics to the  
a c t i m ~  : 7'hrw!;, i .c~,  \ r l ~ c ~ ;  n ci 11i111t.i~ tlcterlniirnlio~~  of:^ c:x;lse of'  action 
joined wir!~ o t l ~ c r s  r('111111.w [i:il.tics not ncccssilry t11 t h e  otllei. c:tllies of 
nc1io:i : I j c l , l .  to 1~ t l r l ~ i l ~ ~ ~ : ; l ~ l ~ .  
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2 .  For the rent of another llouse :L!\(I field which George 
W. Logan dernisecl to A. I). I<. Walli:;. 

3. For the rent o fa  tllir;l piece ot' 111:1.1 \riii~::; !1;1u Justice: 
who was :l partner of A. U. K. \\'allis, r~li:ecl of George W- 
Logan 

-1. For the value of :t cert:ti~i q ~ ~ a n t i t y  ot corn which v a s  
on a piece of l a id  clenlisecl to A. !I. I<. t'v'ttllifi and whiclr 
the said Wallace consumed. 

5. That  E. W Logan purchased a house 3 r d  lot from A. D. 
I<. Wallis, l)aitl a p:irt of the l)ricc, auct gave his note for the 
residue of $320, clatccl 7tll Koverr~ltei., 1873, and payable on 
1st l larch,  1874. On 28th August, 1874, A. D. I<. TVallis 
endorsed the notcwithout recourse to the delenclant TVillian~s. 
R. W. Logan did not receive aey conveyance from .I. 3. K. 
\I1allis for paid lot, but said A. I). I<. Wallis and W. 0. 
J\7allis gave said Logan a bond of the san~e  date wiih the  
note aforesaid to make him a title on l)i~jrneut of the pur- 
chase money. 

On the 1st Febru+~ry,  1874, it .  \\ . L o g n u  : ~ A g n e d  said 
bond for title to George \V. Logan. Beibre the assignmenb 
of the note aforesaid to TS'i!liams, A. 1). I<. Wallis the payee- 
had notice of the assignment by 11. JV. Logan of the bond 
for title aforesaid, and also that  Qeorge W. Logan had as- 
s u m e d  the liability upon said note, and would allow i t  upon 
a settlement of accounts between him and said A. D. K. 
Wallis. 

The plaintiffs deinancl judgment that A1. D. I<. Wallis ac- 
count with George W'. Logau ; that saitl note of R. W. 
Logan be chalged against George XT. Logan in such account ; 
that A. D, Xi. Wallis pay any balance ~ h i c h  may thereupon 
be found owing to George \V. Logan ; and that  he make t o  
said Ueurge a title to the lot aforesaid. 

The defendants der~~ulmxl to this coniplaitlt as misjoining 
1mtie3, both plaintiff' and def'cnclaat, nut1 as ~nisjoiniag the 
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~%uses  of action. Tiie Conrt sastainccl the demurrer and 
t he  pI:ii~ltif+ ajrpealid. 

ants.  

RODXAN, J. (After st:ltillg the facts as above ) It \\rill 
be convenient to coi~hitler first the mi*joi~lcler of suLjects of 
action because our cdrc~uri:w ul on that 111:1y make unrleces- 
sn iy  c~naidewti(,il of the other cause3 of demurrer 

It n ~ m t  be admitted thnt the 6rst tllree causes nf action 
may properly he joined. C. C. P. 123, (sub scc. 2.) F o r  
although Juatice might have been s~leil as iL joint contractor 
with A. D U. \Vulli.;, the plaintift' might sntJ the latter 
alone. C:. C. P. $ 63. These causes of action are a11 huntled 
on co~itract. S o  cnuse of autlon fo~mcled on a tort could be 
joined with these uulevs the plaintiff could waive t l ~ e  tort  
and sue 011 au inipliecl contract 

The fourth causc of action id lhr the  conversion of the 
plaintiff' George's corn. The plaintiff could have sued for 
the wrongful conrcraion. But  me think: he might also 
waive the tort ant\ sue on the iml~lietl contmct. The corn 
was or1 the land which George demised to A. D. I<. Wallis 
and lie was conseyuentlj a Lailee of it. \Yitl~nut underta- 
king to  state accurately the  rule, i t  will suflice to hag tha t  
this canw of action comes within tlint establishcti by tlie 
authorities. 

The  leading cases 011 this sul3ject are cited iu 1 Chit. Pl. 
100-107, atid note. Cliitty says, "Where the goods of a tra- 
der, after his act of bankruptcy, are taken i l ~  execution or 
otherwise tortionsly disposed of without the concurrence of 
the assignees, they may maive the tort  and declare in  au- 
sumpsit, $c." '.Assumpsit also lies to  recover money paid, 
or goods deli\-ered by a bankrupt by the  way of fraudulent 



f ER CURTAM. Judgment  aflirmed. 
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Practice -- Judgment Against Mzlnicipul Co~pcraticn -- In~peucI?mem 
of -- Tuxution by City or T c w ~  -- Extencling~Sirecfs There~f  - - 
Charter of Torun of Henderson. 

1. T h c  expense ol 'cs tcnt l i~ig s t ree t s  is of tile ciu;s of Il?c.wsni~y cslwnse.L 
of  a City o r  Ton-11. 11:' n ! l i c i~  thc c.orpoi.atv :il~t!iijritics arc. tiic bole 
judges. 

2. Cniier the l i~wvis io~ is  ol' the  cll:ii.trr. of' :lie T o w n  o f  l i c n t l e r ~ o n  1 I'rivatc. 
T,nn-s. !i!i,"-'!). cli. ;!I, 5 21,) the  I 'owil r:\n iuciir n o  cleljt n i t i i o ~ ~ t  tllc' 
nutllority of the  (;ciieraI A Z ~ s c ~ i i i l ~ l y  previously o i ~ t a i i ~ c t l .  

5 \'71~ile t l ~ c  ( ' O I ! . ~ : I ~ ~ I I ~ ; O I I  fix(,> 110 I i i 1 1 i ~  1 0  tlic u i n o ! ! ~ i f  of taxat ion wliich 
n C'ity o r  ? ' ~ I T I ~  I I I : ~ ~ .  inipose, i t  c!ow rciluire t h a t  t h e  ra te  of tnsat ioir  
s l ~ n l l  ljc ~ i ~ ~ i f o r ; i r  011 t r / /  p~.c)jlci.ty ailti t11:it t11c ~ j l ' O ~ ~ ~ t i O 1 1  fixed i ~ e t w e c n  

6 .  A t a x  lrvicd l ~ y  a t,o\vn u x  t h e  24tli ~\!:IJ-. IS;(;. " o n  each  81(!0 of ruer- 

(7TTii.~:o~i T-. (';/,I/ (fl ( ' h t ~ r l o i f c .  74 1.. ('. 748: Cobb T. E / i : u l ~ d l i  L';/y. 7.5 
X, L'. 1 ; Y'IICI<CT V. ( '~'i'!/ rf l?ulr i ' ! , / i .  I / I ; , [ .  2(;7 ; J'I ,PII( , !L T. (' if?/  r!f IlFi/- 
I ~ I ~ I I ~ ~ O I Z ?  1!,;1/, 477, aiid lF'ci~is/rij~ v. ( ' i [ ! j  q f '  A Y ~ , ~ r / ~ ~ , ~ , ~ ~ ,  7 I X.  ('. 232. 
cited n i ~ d  :ipproreti.) 

CIYII, ACTION, tried a t  a Special Term of GI~ANTIT,I,X Supe- 
rior Court, (held in August, 1876,) before S ; y ~ n o ~ r ~ ,  ./; 

The Commissioners of the Town of I Icndcreo~~ caused :a 

street to  lie opened in said Town  lid for that  purpose (9n- 
clemneJ a portion of thc l ~ n d  belonging to one Gcorgc B. 
Reavis. A committee of al!prajsers reported tha t  the valnc. 



of the land so condemned was $ 5 0 ,  which was teildered to 
and  refused by said Reavis. The amount was then del~ositeci 
i n  the office of the Clerk of said Court for tlie use of $aid 
Reavis, who appealed froin the action of the Commissioners 
to the Superior Court. A t  Fall Term, 1873, the case wa, 
referred by consent to John W. Hays, Eq . ,  anti in accoril- 
ance with his report fileti at&ring Tcrin, 1ST4,"a judgnient 
was rendered in favor of said Rearis a i d  against said Tom n 
for 5430. A t  Spring Term, 1873, upon petition of said 
Reavis a lteremptory ?nwl7mnL~s was granted commanding 
the Con~rnis.jionerr of saicl Town to l c ~ y  and collect a tax 
for the purposc of pnxing said $4.50 antL intcrezt :ind cost<, 
and thereupon saicl Comniissioner~ :il)pointe~l a Board of' 
three Assessors tovalue the real entnte i n s n i t l T o ~ ~ n .  011 

the 24th of May, 157(j, npon rnch raln:~tion, a tax of 7.j cents 
on tlie $100 worth of real e+tate ~ r a s  le~ie t l ,  ~vhich  was 
pester in amonlit than that Icy ied 1)y the T o ~ n ~ i h i p  Tru-tee3 
on the same ltroperty. They also lavied a tax  of 5 cents 011 
each $100 wort11 of merclmndise pnrcha;etl for twelve 
months prior to ,\lay ls t ,  1ST& ant1 $ 2  00 on the poll. 

03 the 8th of June, 1876, the p1:~iutiEs S L I ~ I I ~  i n  their owl1 
behalf and also in behalf of other citizens ant1 t a u - p j e r s  of 
said ton-n, obtained from IIir IIonor, Judge Wattq, an order 
.restraining the defenciants from proceeding in the collcctio~~ 
of the taxes levied as aforesaid. 

A t  the August Term of t l ~ e  Court, Iris Honor, Judge Sey- 
mour, on motion of clefendants, vacated the restraining order 
uf  Judge Watts, except as to the tax of 75 cents on the $100 
worth of real estate, aucl as to that ordered that  the defend- 
ants collect a tax of 7.3 cents on the $100 as valued b~ the 
Board of Township Trustees. From tliih j n d g m e ~ ~ t  the 
plaintiffs appealed. 

Messrs. G. Badger I.hri.9 allti Ai'lrzrth $ ~Sfron;, for the 
plaintiffs. 
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i7.lesms. Busbee & Busbce and 117. N; Youny,  for the de- 
fendants. 

RODMAX, J. The debt to Reavis  as one which the Com- 
missioners, independent of any statnte to the contrary, had 
power to contract. The expense of estendir~g a street is of 
the class of necessary expenses, and being of that class, the  
corpra te  authorities alone were entitled to judge wllether 
i t  was actually necessary or not. Wilson v. Citp of Charlotte, 
74 S. C. 748, and cases there cited ; liicker v. City of Raleigh, 
75 S. ('. 267. But tlie charter of the town 11-hich is found 
in the Private Acts of 1S68-'9, ch. 79, 5 22, enacts, " That  
anlong the p v e r s  lierebj conferred on the Commissioners, 
they lnay borrow money, pledge the credit of the town and 
contract debts fbr the im1)rovement of the town ; Pmvided 
neverthc/ess, that these powers shall be exercised strictly in 
accordance n i t h  Brt .  7 ,  $ 7, of the Coi~stitution of Korth 
Carolina, and c~f fer the cement of the Ge?zeml Asstmbly of Korth 
Carolina first had and obtained in the n~anner prescribed i n  
Art.  2, S 16 of tlie same Constitution." In  eff'ect this sec- 
tion provides that  the Town shall incur no debt without 
being previously authorized thereto by the General Assern- 
bly. But  here is a debt which has been contracted, so  fa^ 
as affirmatively appcars, without such consent, and a judg- 
ment and execution have been obtained upon it. The want  
of such authority might have been pleaded by Reavis as rt 

bar to the proceedings to condemn his land for the street. 
Perhaps also i t  would have been available to the corpo- 

ration as a defence to the action of Reavis against them 
upon their giving up the land condemned. Any tax payer 
of the corporation would have been allowed to intervene in 
the proceedings against Xeavis, on the ground that  the ear- 
porate authorities were contracting a debt without the au- 
thority required by the charter. Thex might perhaps a150 
have interrelied in the action of Reavis against the Town, 
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Statute of Lilnitntions --New Po~nise. 

1. An acknowc.lerlgn~ct~t of' n debt ,  barred by t h e  s ta tu te  or  liniitatiow. irl 
the f o l l o ~ r i i l g l a i ~ g ~ ~ n g e .  viz : ' (1 o w e  A a ~0ll i iCli l l~nb1~ S I I I ~ .  $1,00.) c r  
$1,200: anti I reckon more. 2nd I rrant  i t  p:lid. l is no t  uiicasy a b o u t  
it," is no t  suf f ic ie~~t  to t ake  the case out of the operation of the s tatut~b.  

C r r~ r ,  ACTION, tried a t  Fall  Term, 18713, of Warm S u p  
rior Court, before St y i r l o u r ,  .X 

The snit wa-: brouyht to recover the  : ~ m o ~ ~ u t  of n nieJic:~l 
bill against the texntor of dcfentlmt, r ~ u n ~ ~ i n g  from 18.54 to 
1361. The clefenilant relieil on tlie statute of liriiitationi. 
(See 72 N. C. 40+5.) 

XJ Ilonor licld tllnt the statute was 110 bar to  any l ~ a r t  of 
plaintiffs claim. #T~~tIgn~ellt .  A p p l  by defenclnnt. 

n ~ . m c ,  J .  Thiq case was before us and is reported i r ~  7 2  
N. C. 405. I t  wns lieltl that  thc aclinovledgn~cnt of tlic 
deb t  was too r a g i c  and indefinite to  take tlie case ont of the 
operation of the  statute of limitations. The nclmowledg- 
nlent now is a little cliferent from what i t  was then, but i t  
is still liable t o  the same okjection. 

The acknowletlgment relied upon now iq, '&I owe Dr. Fai- 
son a considerable si1m--$1,000 or $1,20'3, arid I reckon 

* Pai rc lo t l~ ,  J. being of counsel in the Court below did not  sit at the 
bearing of th i s  case. 
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KELLY \ST. DAVIS v. SAXPSOR B. (;LESN and otherr. 

Bond -- Euidenee -- Confederate Curreney. 

On the trial of an action brought updn a bond dated August 1 B ~ h .  1S64, 
and payable six months after date and expressed "to be paid In current 
funds when called for," it is not competent to prove t'lat there mas art 
agreement a t  t h e  time the bond was executed t h t  ~t was not to bc paid 
In Confederate money. 

CIVIL ACTION, to recover the Value of a Note, tried a t  
December Tern), 1876, of GUILTORD Sul~erior Court, before 
Kwr, J. 

(For the facts in this case: see m n ~ e  case, reported in 72 
N. C. 519.) 

fi4esm. Scott & Cddu.ell, for plainti#. 
~Wessrs. J. A. Qiliner and iM~ntlerdidl 8 Staples, for de- 

fendants. 

READE, J.  The words of' the b o ~ d  are that i t  is " t o  be 
paid in current funcls when called for;" dated 19th August, 
1864, and due six months after date. 

When this case was before us heretofore (72 N. U. 5 1 9 ) ~ ~  
held that  i t  was payable in Confederate Treasury notes and 
subject to the scale as of its date. 

Upon the last trial the plaintiff offered to show that i t  
was expressly agreed a t  the time the bond was given that  
i t  was not to be paid in Confederate money. That  would 
make no diEerence because i t  would contradict the express 
words of the boncl. 

Isis Honor correctly instructed the jury according to the 
decision supra, that  current funds meant Confederate money. 

No error. 

PER CURIAM. Judgment afirmed. 
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IIESS, ROGERS & CO, r. THOMAS 31. BROJVEI?. 

Attnehrnent -- Sz@eieney of Afidavit. 

i n  proceedings in attachment, an affiilavit 1%-hich sets oa t  ; '.lst. That the 
defendant is indebted. k c .  2nd. That the tlcfendant has departed from 
this Statc with intent. as affiant is informe11 and belieres. t o  avoid the 
service of summons," is suficient. 

(Lace v. l-oui~g. 69 N. C. i;i : II~lgiies v. I ' , ? r so i~ ,  GI: S C: 3k". cited and 
approved ) 

X o ~ x o r  to vacate n i'i;irrant of Xttachnient, heard at  
Fall Term, 1576, of SVRRY Superior Court, before C l o ~ l ,  J 

Thc motion v a s  made hy the defhntlant ulwn the ground 
of insufficieucy of tlie nficlavit of plaintiff. The afficla~it is 
as  follows : 

"IT;. ,4. l lnore ngerit of the plaintifY3 above i~arnecl being 
duly sworn s a p  : 

1. That  defericlallt Thomas 11. Browcr is indebteil to 
plaintiffs in  tlie sum of $780 60 clue by bonds. 

2. That mid defendant lias departed from this State ~+-itll 
intent, as afiant is infbrrned and believe<, to avoid the ser- 
vice of sunimons." 

Swonl to and sul~scribetl before the Clerk of the Superior 
Court. 

His  Honor being of opinion with the defenclant allowecl 
the  niotion and set aside the order of attachment. Plaintif& 
appealed. 

Mcssrs. W(~tso?t & Glenn, for plaintift's. 
N r .  J: I?. Gmzles, for defenclnnt. 

BYKCM, J. W e  think the affidavit is snficient tliough 
$not as full and  explicit as i t  in caution shoultl have been 



niacle. I t  states a fact accomplished, to-~vi t  ; tha t  the cle- 
fendant has ileparte(1 from the Stste and tl~erl concludes 
v i t h  the averment that  i t  v a s  with the intent to  avoid t h e  
e e r ~ i c e  of a w n ~ m o u s  as the a f h u t  is inforn~ecl and be1ie~-es. 
I t  is not ;)d\rayq conrenieut or prudent to  state the source of 
one'3 infonxatiol: i11 the affidavit, yet i t  riiax be 21 sufficient 
gronncl of I d i e f  to  anthorize the Clerk to i s u c  tl,e \ m r n ~ u t  
of'nttacllinent. I f  the affiant in poilit of fact had receired 
no such i~~f'orinntion and had no reasolinble grounds for his 
belief we see 110 reason why lie could not be indicted fop 
perjury in thi. particular. W e  think the affidavit is in sub- 
stantial conlplinuce with C. C. I?. § 203. L o w  v. Y o m y ,  69 
S. C. G z  1 1 s .  ' s o  3 . C. 8 .  There is error, 
Jnc lg ine~~t  is reversed and the cause is ~.emantlccl for further 
 proceeding^ accordins to  law. 

Homestcad --Purchase at Execution Sale. 

I .  The Ilomestead Laws of Sort11 Carolina apply to pre-existing contracts, 
an(l arc not unconstitutional. 

2. Where land is sold a t  exec~ t ion  sale "snbject to homestead," the pur-. 
chaser buys subject to t ha t  exception. 

( Hi,ll T. licssler, G3 X. C. 437 ; C n m l f  v. fieshire, 69 N. C. 396, cited 
and approved.) 

CIVIL ACTION to  recover the possession of Real Estate, 
tried at Spring Term, 1876, of ~ IOORE Superior Court, before 
Bmton, J. 
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a t  this sale. The premises sold for $33U, wliereas b u t  a 
short time before, they had beell valued t o  the plaintifr'at 
$730. Sucli a lcvy a d  t i e d  cannot lje sultportcd as convey- 
ing the lwcinises discharged of the homestead. There fitand 
the l)rciiiise., let the creditors lcvy ulwn them a ~ i d  sell them 
i f  tlicy think they Iiaw the right to do so. I t  was btatecl 
by the tlefcnrlants' cou~~sel  a t  this bar that  lie desired the 
ol~iuion of thih e o ~ l r t  as to whcthcr the plaintiff is entitled 
to a Ilomestead in the premises as against clebta contracted 
as thcsc wcrc. Such is our opinion as expressccl in nutiler- 
ous case*. Sotably, nill r. Krsslrr, (i3 S. C. 437, and C h r -  
1.t it v. C' l~csh~rc,  GD S. C. X I G .  

So error. 
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Divoree -- A mensa et thoro -- Sujkieitey of Eaidelzee. 

1. Cntler the language of tile s t t tn te  (Bit .  Rev. c!~.  3 i .  4 5,) tile Caurts, 
in actions for divorce a I ~ : I L Y ?  C' t I ~ o l , i ,  i ~ r ~  t o  (leal with I 1 d,:krniine 
each particular case upon its  OW:^ p x a l i a r  c i r ; u ~ i ~ i t ~ ~ : i c e ~ .  

3. Qxcei-e? Are no t  t h e  p:rr ie i  i i l  < ~ t  I :~::,io I c )nl>:te!r; wit~lcr;;csantl 
compellable to givc cv id i . 11~~  LII. (11. a;;i.11-1 C : I C ' I  ,b t ' i? i . ,  c c e p t  :L. to  adul- 
tery ? 

(Joyner v. Jo! j iw ,  6 .Jo:~cs Eq. 322  ; Ecer,'o~& v. Eciirto,~. 5 Jones POP ; Co- 
file V. Cohle, 2 Jo:les Eq. 3')" I ~ I ~ K ~ I L  v. E,.ioi,~; 4 . J ~ : l e i  E l .  82, cited. 
distingu~shed and  approved ) 

C I ~ I L  ACTIOS for Divorce u m t 7 x  et thorn, brosglit by the  
plaintiff against the tlrfendant and trie 1 i ~ t  Spriug Tam,  
1876, of IIERTFORD Supr io r  C ~ n r t ,  before Novz, J. 

Upon the ficts in the cme, which are sufticiently stated in 
t he  opinion, His Honor held that admitting them to be true 
they did not co~~s t i t u t e  a snEcient cause for Yivorca u men-  
sa et thnro, and thereupon the p1,rintiff submitted to  a uon- 
suit and appealed. 

BYNUM, J. T11is is an action for divorce a mmsu t t  thoyo, 
o r  as i t  is called in the English law, a judicial sga,vfion. 

25 
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For  altllough t h e  pny-er of t h e  c o i ~ ~ l ~ l a i ~ ~ t  is for  a c l i ~ o r c ~  
f rom t h e  boutla of ' rr intr irnor~~-,  there a re  no facts set forth :11j 

t l ~ e  coinplaillt ~vhic l i  wonltl euti t lc t h e  plaintitf to  tha t  re- 
lief, :111(1 t l i~ :  C ; I S ~  \\.ill t l~ereforc  l)e c.onsidcret1 rn~tler  t l~ct  
1 1 r a j w  i'or gciier;:l relief a s  ali ac6o11 for tlivowe fro111 1 ) ~ c E  
i l~ i ( l  lmartl: fi)r in th is  liglit (1111~. .\\.as t l ~ e  c,asc conaicleretl 
a ~ l t l  tried. 

' 1  I 11e ac~tioti is I ~ r o ~ ~ g l ~ t  111i(ler tl-I<: 5 th  sed-io11 of cli:~l)ter j:; 
of Batt le 's  l:c:vi-:~I, ~vllicll is ill tliese n-ords ; i . T l ~ e  Su1)eriol. 
( ' o t~ r t s  r1l;lj- yra11t c I i \ , o~ws  f1>w111 lml ancl boi11~1. 011 tLe a],- 
l~licatinil  of t h e  11:irtic-s injured ill t h e  fullowit~g c:i:;e:; ; ':. :' ?,- 

"4 th .  If' c i t l ~ c r  ~ ~ a r t y  sl-~r~ll ove r  such iiitlig~lities to ti!,~. 
1,w>oi1 of t l ~ c  o t i ie~ '  ;is to ~ e t l d e r  11is or  l ~ c r  t:o~~clitior~ illtolei.- 
al)lo a i ~ t l  lit;, i,~ilde!ircn~t.." 

\\'c: a rc  to colisitler n.hetller ilic 11l;rilrtitf' 1121s -ct ti~r,tll ii:l 
l ler ~ ~ 1 1 n l l 1 i ~ i n t  ;111(1 provet1 oli tl:e tr ial ,  tht.ts b~~f f i c i e i~ t  t o  en- 
t i t le  he r  to  :r t l i~ .o~c*e  t'ri.111 1(~(1  :i1i(1 1m1rd 1111(ler this  ~ e e t i o ~ l  
of tllc > t :~ t r~ te .  

S11e a l l t ~ ~ ~ s  ill l;tlr (~<)111111ai11t : I ! I ( ~  l ~ i ~ o v c s  O I I  t11e tr ial  ; l a ,  
1 ; ~  t11c \ \ . ~ ~ I I L + ~  ~ t w l ' ,  1\.11o l i ~ . e ( l  i l l  t he  h n ~ i l y  ill l h i l - ' 2 .  
t11;lt lie l ic;~i .~l  i l ; ~  tlei'el~tlni~t t l i r m t c i ~  to  T \  11ip his \\ . if ' (> :]lid 
oli olic c:<c:i,.io~~ +:I\\- tn-o J \ . ~ J ~ ~ I s  :11:orit 1 1 1 ~  size of tlic iitt!cL 
fi~i ,qer i l l  tile I.o~I:L', 0 1 1  1 1 1 ~  -;ri'e, : i ~ i t l  hcwt l  c l e ib~~ t l : i~~ t  
.* I J ?  co t  t11cu1 ti1 l)ruhli h i>  ~vife ."  2.  ~ 1 1 l o t h e r  w i t i ~ e s i  (;:I?.. 
iivetl \\.it11 tllc tlek~~clnlrt ill ISil- '2,  a n d  twtificcl t h a t  ljth 
Ileiar(1 11 iwl  I ~ I Y C L I T ~ I I  t o  ~vl i i l )  his  ~ v i l ~  ; I I I ~ ~  tllxt h e  ci11Ietl 
.(:t ]i:~r, a ii 01. ;iiitl tol(1 11cr ~ I j i :  \\.as l ike  1ic.r tillks, t h e  
\7 i~l~$hl l? ,  : I I I ( ~  11i1(1 110 >eiis~' ;" i l l l (1  a]-i) told t11c n,itlre>s t11:lt 
I!c 11:ltl L ' l~rwl! i ( l"  her  art1 t l ~ a t  if 11c l ~ a t l  1i;ltl a I ~ o a ~ l  li(. 
1vi1111tl ll;~\-e 11-ecl t h a t  a h  : :lu(l oil a n o t l ~ c r  ncc:ieiou llc s:~i(f 
t h a t  lie liacl rlalll ~d her. ::. \\'itnc,+ Sara11 ( i n j -  li\.etl u \ . i t l h  
t llc dcfeudant i i i  1S72, ant1 l ic:~rd hi111 t11reat~'n to  ~ \ . l ~ i p  l i i s  
~ i f e  ancl llncl see11 CI . ! I ; .W,  two OII lier fiicc a n d  one on h e r  
rurny, each as large a s  a lialf clollnr. 4. 1I1.s. I I a j s  l i ~ c c l  
-\vith t h e  fiimilg fr01n 1869 t o  IhYl,  :111d h r c l  t hc  defendant 
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his  eillllloj ee, uuil , ~ r ~ . i ~ ~ l t y  tha t  l l t~  has I\ 1lilq)etl her  ; that 
Ile Lrn-hetl her ant1 I\ onld l l i l ~ . ~  I I ~  a 1loar(l a1-o if 11e liatl 
htl it. 1Ic lay- 1111 w l ~ i l ) ~  in the Ilou-e ant1 l m - t -  tha t  tl,cj, 
\t ere l ~ u t  there to "l)rl~+ll" 11iy \vif'c. lI:riiise-. are foniitl I I ~ I  

he r  face and 111,on her rnlult, sllo~virig that  11c had qn11,jectecl 
h e r  t o  tlie llioat tlegr;\cliug ant1 i :yiio~ilinio~i~ cliait i .er~le~~t,  
and oli o ~ l e  O C C ; L + ~ O I I  Ile hat1 the  in(1eceut a i ~ d  i~ i -u I t in_~  iLihL1- 
same t o  tell lier l~rotlier t l ~ i t  11c: 11~i l  I\ lli!)i)~t(l hi5 -.i,ter aiitl 
; d a d  hill1 iuto the Iiou-e to  we  lier 1)ri~i-etl i h e .  Wl1c11 
she oRer- to rcturu to lii11i if he T \  onltl :lyree not to n.11il~ her, 



Cmtrae t  -- Cli~zfedcrutc Currency.  

CIVIL ACTIOS, tried at Spriris Term, IXi'ti, of 'k'aurc~s Su- 
perior Court, before Clo~lil, .7. 

This  action \L7aa commenced i n  a Justice', Court aiitl wa- 
founded upon an instrument of wr i t ins  of n llicll the  follow- 
ing i-, a copy : 

'Twelve rnontll, after (late, we, or eitlier of us 1)roinibe to 
pay S a m ~ e l  Johnson the  s ~ r n  of' one 11utidreil itnil ninetj-  
nine dollars mil fiftg-two cents, i n  t h e  conlniou cnrrenc) of 
the  country, t h a t  wliic.1~ \\.ill l,ay tax, for value received ot' 
him. 



I ,  J .  \Ylieu t lnr i i~g tlie recent m t r  a iiote was 
c ive i~  1;3r l ~ ~ y ~ i i e ~ ~ t  of a wrt i~i l i  nnn11xr of cloll~rs, generally 
\ \  illlor~t -l~ccitj.ing whut m r t  ofclollar~. it contained n latent 
;~ii ibicnity from the fact of there being several sorts of' clol- 
1:ir- eitlicr actually in  u v  at the  time and lllace of contract 
or po~ni l~l j -  in the  contcluplation of the  parties. 

lIe11ce on t l ~ e  pr inci l ) le~ of the  common Ian-, p r o 1  evidence 
I+ a, 11elc1 atliuis-ible to  e s l i l a i ~ ~ ,  by the circnmstance;i attend- 
i ~ i g  the  caontract, wlint sort of'c10ll:~r~ the parties had  in con- 
te~~lplat ion.  T/,m~;~~,yto,~ v. SITL;~?) ,  8 Wall. 1. 

The A c t  of 1566 made a liresum1,tion tha t  the  parties in- 
tended dollars in Confedcrate currency, hnt allowed this 
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Contingent Remainder-- Pouw of C o z r t  t o  Sell Lctncl. 

A Court has no paver to order a sa!e of laud for t h e  purpose of convert- 
ing it into other prol~erty n-here i t  is limited in contingel~t remainder. 

( Flrctl.vc,~/ v.  7Vulso11. 3 Jones 1.:q 400; lT','llic/vu v. I f u s s i ~ l l ~  74 S.  C. 434. 
cited and approved.) 

C I ~ I I ,  ACTIOS, tried a t  Fall  Term, 1876, of CRAVES S~i1,e- 
rior Court, before S e y w ~ ~ i r ,  J. 



JAXITARY TERM, 1877. 443 

The action was brought to obtain an order to sell a cer- 
tain house and lot in the City of Newbern. I n  1853, this 
property was conveyed by one Sarah Tilman to a trustee 
" for the  benefit of her niece (the plaintiff Ferebee Justice) 
fur life, with remainder to the children of said Ferebee who 
should survive her to be equally divided between them, with 
a further provision that  if any child of said Ferebee should 
die before her leaving a child or children, such child or 
children should represent its or their parent in the division." 

The trustee named in the deed was H. T. Guion now de- 
ceased, a brother of said Ferebee. The defendant is orle of 
the brothers and one of the heirs a t  law of the deceased 
trustee, and was made a party to this suit to the end that 
an adjudication may be had upon the questions involved. 

Ferebee Justice who has been a widow for twenty years 
]]as three children, the youngest of whom is over the age of 
twenty-one, two of whom are married and have children 
and one of whom is unmarried. 

The  plaintiffs demand that  the said land be sold and the 
proceeds re-invested in other property under the same trusts, 
and tha t  H. C. Justice be appointed trustee. 

The defendant demurred to the complaint and assigned 
as cause, that  the c l a ~ s  of persons to whom the laud is limited 
in contingent remainder are not i n  esse, and not represented 
in Court as parties. 

His  Honor granted an order to appoint a trustee and sus- 
tained the demurrer, from which judgment the plaintiffs 
appealed. 

No counsel for plaintiff's. 
Mr. A. G. Hubbard, for defendant. 

FAIRCLOTH, J. The petition alleges tha t  a saIe of the 
premises and re-investment of the proceeds would greatly 
promote the interests of the plaintiff's, and this allegation is 
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Advnneeinent -- Gift by Parent. 

1. Whether a gift by a parent i, :in "advancement" o r  not. t I r p e ~ ~ d i  upon 
the intention of.the parent a t  t he  l ime  the gift is mntle. 

2. A gift, absolute when it is mx:lc. c:riinot be converte 1 into a:l ad- 
vancement by ally s n h s e q n e ~ ~ t  statement of :L wish to t11;rt effect by 
the parent, hhort o f a  1c;ally clxecuterl will. 

3. As a gener:iI rule money expended i r l  t l ~ e  edtrcntion of a c!~il(l is pre- 
sunct l  not to be an "arluancement " 

(JfeaentrTou?s v .  X e t c i l o w ; .  11 ire 1 4 %  cited :~nd ap,~rouc(l  ) 

Crurr, A c r ~ o \ ,  tried a t  Fall Term, 1876, of I'ERSOS S u p -  
rior Court, bcfore Krri-, J. 

This was :z Case Agrectl :i1)'1 the m:lterial f k c t ~  are as 
follows : XT A. Eratlsher died i l l  I b74, leaving him sur- 
viving, Kate Bmdsher his widon,  and the following narned 
children, viz ; C'orinm, xvife of J. I?. Cannaily, 11,lrcy W. 
BratLher, and Sidney and Seth Braclsher, minors. J o l ~ i l  
Bradsher was dn l r  appointed administrator, After paying 
all  the  debts of his intestate there remained in his hands a 
sum for distribution. A c o u t r o v e r ~  arose between the  
parties as to the amount due each distributee in uonsecluence 
of certain men~orauda being found among tlle vnluwble pa- 
pers of the intestate, of which the following are copici : 

"Corinna F. B r a t l s h i ~ ~ ~ ,  1 1 0 ~  (Coriuna F. Cannacly, to  $800 
for her education, b ~ -  atlvaucement. and all other advance- 
ments made unto her t o  account for to  my estate without in- 
terest." 

"Darcv \V. Eradsl~er,  to'$800, for his education, by ad -  
vancement and all other adva~iceniet~ts made unto him to 
account for to  my estate without interest. This is all done 



I .  I .  The xo i . t l~  (.:aiuli~ri~ > t : ~ t ~ ~ t e  c ~ ~ l i c ~ r i i i l ~ g  ad- 
~ U ~ I ~ + V ~ I I C I ~ ~ ~ ,  (Gilt. I;c\.. ell. 4.;, $ s 104, 10.5, IOljj is i;iuliile(l 
on the  statute or' .Distril)utiol~s (2:! alld 123 Car. 2. i.1:. 10) aiid 
it is s11111msu'l does not clifYe~ in  l~riiii.il~le fi*olii tlic s t a t t~ tes  
o f t l l c  other S ta te .  \\.l~ic*li are l i l~ewise f'otuiclc(1 o ~ l  t l~:~t ,  
Xvt. 

,\ltllougll t h e  3. ('. Act ( $  105) recluircts a eliiltl to wl1o111 
11is i l~ tes t~ t te  liacl given % i ~ y  persot~al pi'ol-mty of what ]la- 
tllrc or kiud soe\.er," to + r e  to  t h e  adruiuistrntor an ii~veli- 
tory tllercof; kc. i t  11~1s been mlifbrnily held tha t  tllcse gen- 
clral n-ortls l ~ a \ . e  a restrictetl ~iieanilig. l'very gift of llerson- 

11r01,ertj by a dollor ~ \ . ho  dies intestate is i~i.)t ~ ~ ~ c e s s : ~ r i l y  





ileettic.il : L I I  :~tl\-anceniellt, n~iless co~~tniuecl  in a will legally 
exec.~itc:l . I l i f ~ / , d ~ - .  l?h?c/~d/ ,8Al , :~ .  x . S , 4 1 4 .  

cliiltlrelt 111elltioiiel1 i l l  i t .  Evic le~i t l r  it was ~ o t  co-tempo- 
rancoil- \\-it11 the  e s l~c l~c l i t~ i r e .  I t  (Joe5 11ot appear t l u t  tlle 
ii-ritiltg \\-:IS csecr1tt:tl n-it11 t h e  fornl:ditics necei-ar-y to  111:il;c 
i t  a \-n!iil wil l  ant1 i t  I w  never i m u  l~ropoauelctl a i  sucll. 

;an1 : i l )sol~~tc gift \ \ . I I ~ I I  it I I Y I ~  riintlc, irlto nli n ( l v a ~ r c e ~ i ~ i ? l ~ t  1 ) ~  
a n y  s i l l ~ . ; c i ~ ~ w ~ ~ t  statei~lcilt of' ;I \\.is11 t o  t h a t  c.ft;'(.t s l ~ o r t  of :I 

i l l .  '1'0 (lo bo I\-or~ltl 1112 to  t~fi\.oke :III cscci~te t l  ;~lKi pel*fi.ct 
2 i f f .  r r~ l i s  c > i i s ~ x  I . I ~ ) S C I ~  Y L ~ S V I I ~ I J ~ ~  t ~ ~ ~ ~ t  x ~ I ~ I , ~ ~ , ~ ~  y. x ; t ~ ~ ~ u ,  
;$Lo\-e i'itetl. !I! t l iat c.:iw i t  iy ?:lit1 : .' I: ;ililw;lrs t l lat  t h e  
ir:ttst;~tc' kelit ; I I I  : i c 4 c ~ ~ ~ i i l t t  ;ig;lilt<t 1 l i q  ~ O I I  ('1~1111111)1is \\.l~ii 'h 
i i  ;itl~lcil 1111 (7" t11:' i)~jnl; :111;1 aluoiiilt- to !;S,li::$ ,:it th'c c l o e  
f9f 1vlti1.11 is tltis c ~ t t r y  : ' . i < a c i ~ i ~ i ~ t ~ i l  t ' b ~  :is $ 1 )  ~ I I I I C ~  t h a t  ~ I C  

$ ~ ; L S  J G I ( \  i ) f  lii5 liortiol\ of ~ i + t ; i t c ~ ,  it' i<  oi-el- lii, port ion 
h e  1111wt I~ ; I J .  it  lx~i,!< to I ~ I C I I I I . '  '' S o  lLnc- i i i~ i~  ~arisci  I I ~ ) O I I  

t 11 i~  ~ ! I - T I , I ~ I I ! ~ I I ~  ;I.< :I  tc>-i;~111e11t:tl'y l~;!lic~r 1101- (loe.3 i t  ali1)e;tr 
t I 1 I I I I t  ;~lilic;~r-. to liavc lieell nifcretl 
a.; e\.iclc~lc.e ot' : I I I  ;itl\-;illc.t~!tlel~:. So111e 111' t11c itcirl, of ~v11icl1 
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Euidenee -- Negotiable Instrument -- Aetiorz by Erzdorsee -- Date -- 
P~ssession by Endorsee. 

1. In  all action 113. ail elillorsee against the  pagers of a promissorj- note, 
\Therein A (who in i ~ n  actio!: of' :~ t tac l~rnent  against tlie ~ m y e e  and CII-  

dorser  I ~ a d  gnrnisbced the  payers) hail nlaile himielf a par ty  tlcf'enilant 
ant1 alleged a want of wnsidcr:ltion in the  enc lorsc i~~ent :  Ilt.111. tha t  a 
let ter  from the payee to thc payers, clairni~ig the 111o11cj- tlue oil t ! ~ c  n o t e  
and dernarding payrncllt of tile harue, Lvns no t  a'l~ilihsil,le in evi,iencc. 

2. The  date of a deed or  other writing is ~ ~ . ; u i , i . / ; r ~ . i r  e~ii lei icz o f  tile ~ ~ I I I L '  

of i t s  execution. 



B l s r  \I, J .  'I'hi3 is a11 actLon on :L l~rorui,-ory ~ l o t e  ~ S E C I I -  

r e ( ]  113' Clement S. Gooell to  one i\llen \\'::llc'r (111 t h e  27th of 
4ijetober, 1867, for 5625 ailtl clue the  27th of' Octol~cr ,  ld ! j ' j  : 
2l;d 1jy TTaller :ts4guecl by endor-einent to  t l ~ e  1)laintift' (011 

zlYe l . ? t l ~  of' Julj- ,  IS i iS ,  I~efore ~ t i : ~ t w i t y .  0:1 t11c 4th 0 1 '  

.J:i~lnary, 1869, the  tlefi.iic\ant Cozart, instituted all actioll 
.l:.,tin,t \Valler nn  :L ~ o t c  clue hiill ; :md \\'al!cr beill? a 11011- 

g.c,itle~lt he  s u ~ n m o ~ i c i l  Clement S Goocli 1 ~ y  ;~t tacl~tncl l t  1ir0- 
ct,. n-, debtor.; to \iraller u p o ~ l  t h e  .nit1 note ot'StiL7 I l l ) \ \ .  

.net1 oil. 111 C'wart o l ~ t ~ ~ i n c t l  a t i tul  j ~ ~ c l s l u c ~ i t  agai~i-,t 
\v:tller alolie and noiv on lii, 01, n al~plicatiou i b  rl~xcle i: 11.1r- 
'3' defendant i n  tlii, action, clnilnin; a jucl~meli t  :tgaiti,t his 
i-.o-clefeudaut.;, Clerneut CC Gooell, on the  note suet1 on Ly the  
 lain inti if. He allege, tlmt t11e a s i g n n ~ e n t  of the  note ljS' 
JITaller to the plaintiK 11 RS witliout coi1,ideratio11 ant1 frali- 
,Julent against cretlitor, and t h t  he  lia, accluircd a lien t11i0n 
: t  1,y hi:! p r o ~ e d i ~ i ~ ~  in attaclimellt. Tlie clue-tion of cvi- 
ilellce relic 1 011 1)) tllc defenclallt will be iir,t cli-lmctl of'. 

011 111e t r i ; ~ l  t11e c l c t c ~ ~ ~ t l ~ i i t -  Clenleilt nl~cl @omrt  hecarrle 
aritlies-e- i i ~  tlicir o\\ 11 belialf autl oEered ill evitlcllce :I l(tt- 
~ ~ 3 1 "  fr01l1 \Vi t l l~r  to ( ' le~t~cllt ,  ilnted ill I>ecember, 1570, wIi;(.h 
,alaiiiletl the  l i ~ o n e '  t l t~e  on the boll(1 in hliit 111ld tle111:~11tle(I 
at, 11a~n1e11t t u  lli111. Tlii\ e \ i t l ~ ~ ~ ~ w  08c ' r~t l  \v:l-, ruleil oi,t 
~ J J -  t he  C:ourt ou ol\jection 11) t l ~ c  11hi1ititK rPl~e o v 1 ( 1 ~ ~ 1 1 ~ ~ ~  
r ~ ~ L ~ .  illcoml,ctcllt 011 t \ \  o gl c~r~lltl. . tir>t lxlcxn,c \\';rlIc~r I\ ,,. 
riot a p r t y  to tllc -\lit, ::u(l J\ '1. a caoiill~etent -\I itlic-- : < ~ r l t l  

- e ( ~ ~ ~ c l ,  tlie letter n 2x3 hi, clecia~.atio~l~ nintle at'tcr 11c l ~ t l  
p T t e d  ~ r i t h  Illc l~o..e-~ioil ;i~icl title ill tlle note, ~ J J  c~~tior,e- 
meilt a i d  tlelivery to  t h e  ~ ~ l ' t i n t i t i  aild therefore illadmissi- 
),le T h e  tleft:mlallt,. 11ou e\  el., nttc:npt to  p r r j  the  force 



of ~11e ol),jectioii to tho ~011lp~te1lr:y of t h e  declarations of 
I\-xllcr, by insisting tha t  tlie tlate u p 1 1  tlie e~itlorseliient ih 
11,) ~>\-itle~ii.e : t i  t o  cretlitors t h a t  i t  is t h e  t rue  ciato. T h e  
ailslver to th is  is, t h a t  i t  11:~s l ~ o n  espre>>ly lieltl ill L 2 , e j C j  T.  

117 ,c~ l i ,~~  1.' Ire,. 2!lO, t h : ~ t  t l ~ c  elate of :a clceil or  o ther  w1.i.- 
~. 

t i n s  is l i , ' ~ i i ~ i ~ ~ ~ ~ l i . l i  cvitle~iee of tlie t i ~ i i e  of i t> o x e c u t i o ~ ~  i l p n  
tlie p i l e r a l  liriucil~le t lmt t l ~ e  acts of c\.crj- llelwli i n  t r a i w  
a ( ~ i i i g  h ~ i s i i i e . ~ ~  a re  l i r e s ~ ~ ~ e c l  t o  be  c o i ~ > i ~ t e ~ l t  wit11 i r i ~ t l ~ ; .  

7 > ill 111e :1hi311cc of nil!- ~iioti \ .c  t'or t'tll.;eliootl. I he  (let>11(1:1111. 
. . .  

('ozilrt i iga~i i  111>i.3ts ti1:it l~ : l \ . i~ iy  ill hi-; ;llis\\.er tle~lictl that  
tllc c i l i l o ~ w ~ i i e ~ i t  11y \ \ r ;~ l lcr  to  t l ~ c  plaintift' -\\.us t;)r \.aluc:, 
a11(1 11;a\.i11y a l l c ~ ~ e d  t11:it tlic; ; i s s i g ~ ~ n ~ c ~ i t  ~ v a s  ~ v i t h o ~ i t  co~l-. 
s i t l c ~ x t i o ~ ~  ; I I I ( ~  \-aid, i t  1~215 a I I ~ C ~ , S S : I ~ ~  l ~ r t  of t h e  l , l ; t i ~ i t i ~ . r  
c . ; ~  T O  >Iio~\. tlic: c o ~ l ~ i c l e ~ x t i o ~ l .  Ll;:(l t11at is tlic only C,IIC?S-- 

t i o ~ ~ .  'I'llc! 111;riiitifI' 11ro\.c~1 tlic c.scc.nti \)~~ of t h e  note :111(1 
tlle cu(1orsc~ilient uriil i,c)>tell liia c:i>c. ,it (~1111111011 l ; ~ ~ v ,  ;' 
~ i c  t o  I I O I I ~ : I T O I I  '\.iLs voitl, :111[1 t o  e11ibrc.e s 
tv i i t r i~ct ,  a c o ~ ~ h i ( l c ~ a t i o i ~  I I I I I Y ~  I I~ I I - c  1)ecll a\-clrretl :iilcl 11ror- 
ryl. 'l'lie f i r i ~  cscel\ t ion t o  tliis ~ n l c  w t s  i n  r c g ~ r t l  ti) p ro~u . -  
ises 1111iler s0:11. 'l'lie , m l v ~ ~ ~ i ~ i t ; .  0 1 ~  t he  :lot of > c a l i ~ ~ g  a11 ill- 
S ~ I V I I I ~ I I ~  \\ . ;I> 11cltl t o  ill11 I ~ I T  a t,oll>icler:~tio~i :11lc1 to  estcll: 
tlic I1artj7 f r o ~ ~ i  c l e ~ ~ ; . i ~ ~ g  it.  'l'lie 11c.st reliisatioii u f  tllc r n l c  
\v:ls i~ltluceil 11y tlie i~c iw>i t i c+  ot' c.ollllilc>rce, t11ic1 bills of es -  
c11;11ige ant1 111*o11ii>>ory iiotcb \\-ere 11el(l to be , ) i ~ ~ ' , , u [ , ~ i t c ; , ~  

c\.itlimc.c of c,o!~>iclcl.;itio~. dl t l i s i i ~ i c t i o ~ ~  TIXS a t  o i ~ e  tiin(,. 
attcinl'tecl t o  1)e 11l;idc I)et\vcc~l l)il!s of' i , s c l i a ~ ~ g c  mtl pro- 
111is.or~- ~lotos,  h o l d i ~ ~ g  tliat t h e  foruler ~ v e r ~  ~ i c p t i a l j l e  :ii1(1 
t l~c:  la t ter  iiot, 1~i1t t h e  s t a t ~ l t c  .3 a ~ i t l  4 ,411i1e, e~lc!ctl t h e  con- 
troversy, 1 ) j  11lnlii11g ~ , r i ~ ~ ~ ~ i s i o r j  ~ io te s  ' .:issigi~al~le or  ell- 
dor.;abie o\.er i n  tlle same ~ ~ I : L I I ~ I C I '  21s illlalid bills of esc#liangt. 
a m ,  or  I i m j  be, :~ccnrcliilg t o  1lle c.11stoi11 of merc11:lnts." 
1. 1,orci Rap lo l i t1  757. 

Onc, eff'ect of this xt:itute, (aud our.; is but a c o l ~ y  
of t h e  Rnglish S t a t u t e  : Bat t le ' s  B e ~ i s a l  chapter 10 S 1.:; 
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waq, t h a t  an action of debt might  be maintained on 
a porn i swry  note, without alleging a consicleratioii and 
of course without proving one. As the  execution of a 
promissor3 note iinports a con,ideration, so liken-ise does 
a n  endorsement, ancl for t h e  same reason : and the endorbee 
holclj jnst a<  the p a ~ e e  held. X ~ A r t l ~ ~ i r  v. 171Lc~~J, 6 Jane. 
473. The  l)o-c.bion and proiluctiou in evidence of a nego- 
~ i a b l c  note by the eutlorjee, importa tha t  lie aciluirecl i t  boltcr 

0 0 1  for full \ d u e  before mnturit? and w i t l ~ o u t  notice of 
a n y  h c t  iin1)enclling ita validity. Tha t  e~ ta l l i ,hcs  a p r i l l ~ t z  
-fi ir ic case, am1 he  may there rest i t .  ATi( l /c f  Y. I ' ( ~ . L C T ,  6 
Tl'c~id. lil3: , ~ I L ' C ~ I I I I L  T. LPII~ , '~ ,  9 Cnl. 246 ; 1 Daniel on Teg.  
Inj t r .  $ 160, 170, 612. A, the  Ian- prwumes t h a t  every 
man ncta fairly, i t  ye,t. wi th  t h e  defendant to  s l l o ~  q01ne 
probable ground of susl~icioii, before the  p l ~ i n t i f  can be re- 
quired to  d o  more than 1)rotltlce tlle note ou TI llicll he  f o u n d ~  
his action. B n t  whcn tlii-; i. done, \t-hell the  clefefendant 
dio\vs there TT-as franc1 or illegality in tlie transfer to  thc  
111:rintifY, m o t h e r  pli:~,e i i  thro\\-11 on the  transaction and 
t h e  lloltler is c d e d  oil to rebut the  snspicion bx l w o v i ~ ~ g  a11 
adequate considemtion IIo?,,i($ Y. l G ~ / * \ p r ,  5 Binn 469 ; 1 
I h u i e l  on S c g .  In>tr.  5 814, 81;. I n  our c a ~ e  110 coml,e- 
tent  evidence was offered b~ the t l c f e n d a ~ ~ t  to  rebut the  pre- 
sumption of consideration ibr  t h e  eac lor~n lcn t .  Cnzart ij. 
therefore not entitled to  jnclguient, b u t  the  plaintiff' is. 

K O  error. 
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*IS.ZAC FOREES v. 1HR ATLASTIC & S O R T B  CAROLIKA. 
RAILROAD COMPASY. 

Negligence-- Failure of Rail Road Company to Provide Brakes -- 
Injury to Stock -- Contributory Neg!igence. 

I .  I t  is the duty of a Rail Road  Company to provide a sufficient number 
of hralies upon a train to stop it within a reasonable time and distance7 
ant1 a failure to do so is negligence. 

'2. If  one wantonly or carelessly tlrires stock upon the track of a rair 
road he is guilty of contributory negligence, and if the-stock is injured,. 
cannot recover in an action against the Rail Road Company. 

(,'IVIL A ~ T I O S  to recover Damages of the  defendant Com- 
pany for killing two mules belouging t o  the  plaintiff, tried 
at Fall  Term, 1876, of C'IIATES Superior Court, before Sey- 
, / z O ~ l , ~ ,  .J. 

'She defendant admitted that  the  nmles were killed by a 
freight train as alleged, but insisted tha t  the  acciderit was 
unavoiclable. 

'I'l~e engineer of the  train tebtified that  the mules came on 
the  t rack from an  old road IT-hich crossed the  railroad 
about 300 ~ a r d s  ahead of the 1oconioti.r-e; tha t  the traia 
\\.as rnnning a t  the rate of about thirteen miles an hour down 

-grade ; tha t  as soon as he saw the mules " lie blew brakes, 
reversed the  engine and blew the  usual alarm ~vhistle for  
frightening stock from the track ;" that  all the brakes mere 
apl~l ied,  being four in number on the train which consisted 
of ten cars heavily laden, and that  i t  was impossible t o  stop 
the train t o  prevent injury to  the  mules. This evidence was 
corroborated by another erigineer who was on the  train as a 
pabsenger, and by the brakesmen, one of whom further tes- 

*Faircloth. J. being a stockholder in defendant Company did not si t  
at the hearing of this case. 
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I Z E - ~ D E ,  J .  The stat i~tc r i ~ a l i ~ ,  the mere fact of ii;j~iring 
cattle by n railrorttl p r l ~ r ~ a  j / c  ic evidence of neglect, l~rovided 
.nit is co~nnienced ill 4s nionths ; so that the caw lms to be 
considered with that  t l iwtl\-a~~tage to the def'e~ldant. 



l n  order to remorc tha t  burdell the tlcti.lltl:~nt oft'crccl cvi- 
cfcnce tending to  slion- tha t  the  rnldes of t l ~ c  plaintift' c : l r ~ ~ ~  
up011 the  road sutlclenl~ a t  n place wllerc. they could not 11n\-ch 
been seen M o r e  they enme upon i t ,  ant1 tliat tllcl tr '  <I ' 111 \\.;IS 

so Ilcar to  t l ~ c n i  tha t  it conltl ]lot be stolq,cil l ~ c f ~ l c :  i t  Il:lt{ 
killetl tliciu, a l t h o ~ i g l ~  t l ~ e  serx-ants on the  tlaniil l)le\\- t l l~ .  
alarix whistle u~lcl l ~ n t  t lo~vn the  l)ral;cs, :111,1 tlicl c \ . i .~*j t l~i l ig  
in  their power to stop it .  ?'11is e\-i t lc~lrt ,  it' l,elic\-utl, iliaclc 
out  fir the tlcfcncln~rt a c~onll)letc clcfi.~icc~ if 11~~tlii11,g 111o1~c: 
li:1(1 a p p ~ r e c l .  

l3nt the  l~lnintift' relllie:: that tile rcL:t>oll \ \ . I 1 j  t l ~ c  tlcfb~~tlnlit 
w ~ i l d  not s t o l ~  hi3 train I\.:IS ~ ~ C ~ I - I S C  t11e tri1i11 T Y ~ I S  ~ ~ I I I I I ~ I I ~  

a t  too high :L rate of q ~ c c i  al:tl that  t1ic.w n-as ~ i o t  ;I s~i t f i -  
cicnt illrnllxr of' b r a k t i  u l m ~  i t .  i111tl i11)on this , L ~ ~ c + t i o ~ ~  
h t h  sides ofi'er-tl e\.itlencc. 1'11t: l ~ l a i ~ ~ t i f t " ~  c\-itlcnc{. t e ~ ~ ( l -  
ing to show tllat t11c t r a i ~ ~  \\.;is ~ I ~ I I I I ~ I I : , P  t \ \ .c~ltj .  oiltl i ~ ~ i l c ~ . ;  :111 

h o u r ;  and tlle defe~ldaiit'.;, tlrnt i t  ~r-a; onlj- n1111ii1rg tj\.el\.c 
or tllirteeu mile:, a11 1io11r. Tlicre \\-a; I I O  e\.iilelicc ;IS to t l ~ c  



,4nd here there wa, no ericlerlce to  guide IIis IIolior or the 
jurj' and none to  guide os. If' a n  expert I d  testified tha t  
the nnn~ber  of brakes on this train was not the  11sual and 
necess~ry  number and that  a greater number wonltl h : lx  
atoplwi the tr,lin l~efore it  *; tn~cl i  the mules, then l f i s  IIonor 
might 11a1-e cl~nrged a, a matter of law tli ;~t tllerc  as neg- 
ligence i n  not 11a\.ing the 11-11nl aml ~ iecc-ury  nnnlber of 
brake,, :tud in not stol)pin:,. t l ~ c  tnliu lxfore i t  s t ruck the 
n111lea. Or it' an cx le r t  llatl tcytified t11:tt tlle s p e d  wa, too 
11igl1 :ud  tha t  therefore it  \\-a, not and c0111cl not IMVC bee11 
itol)petl within reasonable time anti ~ p c c ,  His  lIonor might 
Iln\-e chargetl that thc~re 1 ~ 2 2  negligc~lcc. 1311t there n-as no 
el-itlencc of that  I;in(l. 

'I'lie clcfcnc1:lut i1lsiat.j f r ~ r t l ~ e r  t h t t  the l)laintif!?s serva~lts 
\vantolily, or a t  le;~,t carclc.;Jg, drove hi, nlu1c.i npou the 
tlefel~clant'a ~.o:d :tl~d were thereby guilty of c.ontributory 
nepl ige~~cc.  If the ff1c.t l)e bo then i t  is a gootl dcfkuce. 

Xailro:rtl, arc lawful anti uiefnl and wide they mn,t n w  
care not to i11,jure the citizen, thc  citizen mnbt n,c care also. 
Ant1 he c .a~~not  conil)lain if' harm come to  him by his ow11 
negligence. 

The  l)laintiff' Elowever replies that  he was driving his 
mules along a 1)ublic road ant1 tha t  a bridge was clo~vn 
which i t  was the tlefenclatit's duty to  keel) up, and  tha t  on 
that  account, his nin1c.j could not cross the defendant's road 
a i d  cbcal)e as otherwise they would have done. 

The  fiiets in  regard to  this are not sufficiently stated to  
cnal~le us to  see how i t  vas .  

\ V h t  we have alrcaclj said wil l  be suficient t o  guitle t he  
nes t  trial. 

Error. 
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County Cbmissioners -- Levy o-f Tcixes. 

I .  ( ' ounty  Comnlishioners have no  power to assess additional taxes fox. 
p re r ions  years npon land on a si11,seclnent iucreasecl -valuation, af ter  
t h e  taxc:: for sucli previous years have h e n  paid. 

2 .  l 'hc ~?ntierstatcnient  of the  a rea  of a t rac t  of lanll 11y the  person listing 
it for t n x a t i o ~ i  c rcn  if it l ~ c  f rnn t l~dcnt ,  tloes not  wan.arit t h e  
(.'ornnii,~sioners in going l~ac l i  ant1 levying taxes  upon t h e  diffbrcncc he- 
tn-ccn thc  listed and  actual area. a k e r  thc  payment of the taxes oripi- 
nai ly levied. 

I<o~)x . i s ,  J. Tlic verr  diffic>nlt hand-writing of tl~i.; rc- 
cortl a i ~ d  the great m:tbs of irrelevant i~ ia t te r  which i t  con- 
tninb, make i t  estrenlely difficult t o  ascertain what  are the  
perti~ient facts and \\,hat the cluestions prcbentcd for our de- 
t en l~ in .  '1 t '  1011. 

JZ'e t l ~ i n k I i o \ r e ~  cr that  the f':actb btril)~)etl of all unuecc~>a- 
ry detail, ant1 bo far as they are rnaterial to our deciqion. 
which appear not t o  be clihputed, are these : 



The plaintifls, or those whom they represent, in 1871-'2- 
'3-'4-'5, owned and still own a certain piece of land lying 
in several townships of Burke County. I n  1871-'2-'3-'4, 
they listed i t  for taxcs as containing 1,430 acres. It was 
valued by the prol~er Connty officers a t  fifty cents per acre, 
and the taxes a t  that valuation were cluly paid for those 
years. In  Xovember, 1875, the Connty Commissioners, sup- 
posing that the rcal area was greatly in excess of that a t  
which it liad been listecl by plaintiK3, caused i t  to be listed 
a t  12,245 acres, and valued i t  a t  33 cents per acre and or- 

1 &red the Sherift' to collect taxes upon that valuation for 
1871-'2-'3-'4-'5. The taxes for 187.; werc also paid. but on 
what valuation docs not distinctly ap1)ear. The plaintiff's 
dclnand an injunction against the collection of any taxes for 
those years, (1871'3-'3-'4 aucl 5) on the ground that t l ~ y  
have paid all that were cluly levietl. 

The qncution presented is t l n ~ s  seen to be this ; Could 
the County Conlmissioner~ of 13nrli-el upon a valuation of 
land niade in 1 S i S  or 1876, collect taxes upon that laud for 
1)revious years, after the taxes upon the ~~aluat ion of those 
years had been itaid? Can a valuation be retrospective '! 
The answer clepends upon our legislation. Battle's Revisal 
ch. 102, ellacts as folIo\vh ; 

Stc .  1. The township trustees on 1st April in each year, 
(or thereabouts, for the time seems to be left somewhat in- 
definite) shall list all lands for taxes. 

Sec. 16. On the third Monday in May, the County Com- 
nlissioilers shall revise such lists a i d  raluation reported to 

I 
them. 

Serec. 21. Tax lists shall he delivered to the Sheriffs for 
collection, on or before the first Xoiiclay in July. 

Sec. 34. Proricles for a re-valuation in certain cases where 
by accident the value has d e c r e a d ,  before the tux becomes 
dtie. 



46 0 IS TI-IE SUPREME COUItT 

Sec. 25. I'rovicles tha t  if hfore il~e 2n.x bec~ci,~zrs d ~ r i ,  the 
property has increased 25 1)er cent ill value, otherwise thau 
by reason of improrernenta made b ~ -  the on ner, tlie n l u a -  
tion may he increaiecl 

This is the on l j  lcgialatioli pertinent to  tlie question that 
we are aware of. County Commijsioliel., are created by leg- 
islation. They have no power. not confcrretl on tl1~1i1 by 
some Act  of the Legi4atore. Tire know of no Act  which 
e r n p o ~ ~ ~ e r ,  t lmn  to alter the valuation of' l~roperty after the 
t ax  has becouie clue. They cannot do qo after the tax  li,ts 
have been dc l i \wu l  to  the Sheriff, escel)t in c.n,e, sl~ecifieil 
in sections 24 and 23. Tlie neces,ary i11i~)licatiou fro111 
these section, i-, tlint tlie 1)owcr to  alter i, denictl to  the 
Corlil~ii,,ioner, in cazes not covered by tlleiu. The esl,rc., 
grant of the po\\-er l i n i i t d  as to  tilne, escluilc-, the itlca of' 
the  lwe\-iou> existence of the power unlilnitell as to  tlie t i ~ n e  
in  which i t  may be usctl. I f  the power clainiecl by tlic 
Coinrilis~ioner~ had existed, the-e sections n oulcl have been 
~111111e;milig and sul~erflnon,. 

I t  is argued llowc\-cr that the itnteriient of the area 113' 
the l)laiutiE\, \\-aa so gros217- leas t l ~ a n  the  real area, a, t o  
illiply fraud; and tha t  in sucll caze tllc C'ornn~issio~un ma)- 
go back and le\ y the  tase. thus witldielcl. 

The mere mlclerstaten~ent of tlle area is not llroof nlid is 
very iligllt evidence of a fraudulent unclerstatemeut. 

The area of very fen- tracts of n-ild n l o u n t a i ~ ~  or swamp 
land is accurately known or capable of being ascertained 
except a t  an expen-e exceeding the d u e  of the land. Old 
grants when carefully surveyed are generally found to over- 
run the  quantity called for ; but so~netimea by reason of tlle 
inc lu~ion  of prior grants, they fall ihort. 

Land is not now taxed uniformly by the  acre as it  once 
was. 

Tile Con:~ty officers are required to  w l u e  the  land and in 



.JAS UARY TERM, 1877. 461 



462 I S  TEE SUPREME CO'CTRT. 

malicioui l~rd,eiiitiom. B u t  if the  land had changed own- 
e r j  citllcr by t l i ~  i-ion of an  inheritance or by l~urehaze du- 
r i l ~ g  the year, for which the  Coinini,iioneri unrlertool~ to  
review the \ 'iluatioi~, tlie conseclnence-, wonlcl be ui\just in  
tile extrenw. Tnsc-, duly levied are a lien on land until  
p i c l ,  no ml t t e r  illto who-e hai~cls it may go. A n  heir on 
l);trtitiou of the  realty of his ancestor or a purcha,er nlay 
reacIiI~ inform himself, whether t h e  tascs a l ~ p e a r i i i ~  011 tllc 
t a x  li,ts for two  years prececlinp li,lre been paid, ant1 lie i 3  

l,ountl to do so. They are  open iuciuiil~rauc.e,. 13ut l ~ e  
coultl ill 110 \ m y  inform himself of the  l i a i ~ i l i t ~  of tlle lan(l 
to  tase-, r:i)on a new 1-al~mtion in co11-eq17cliee of an nnder- 
valuatio~i years befure. T h c  l~os,ililitj- of -u ih  a wrre t  in- 
cnlnl~rnuce being sprnng Lll~oll s l)urcl~a,er would di,conrnge 
>ale,. Fortunately the  A c t  of' A-,cnibly g i \  e- no counte- 
nance to well n claim. T h e  C'oii~ity C'oi~irjii,.ioiier ha\  e 
t h e  f'roin the  clay nn which the v,xIi~atioii, arc wturneil to 
tllcnl i)y tlie To'i\m-Iiil) T~ustee , ,  rill to tlic tiille ~ \ l ~ e n  tlie 
tax li-t-, arc delivered to the  Slicrifr'., in \vliicli to  revi,e the  
m,lnatio~i, an( l  in tlie ca.es meutionetl ill -ection- 24 11id 25, 
they linve ul) t o  thc  c l ~ y  \\-hen tlic> t a w - ,  :are tli12. After 
tha t  time t l ~ e i r  llo\vcr to act oil tlic -nl),jci't cca,c.. 

\Ve content onr,elves wi th  ,tntirlq the  ge~ieral  priucil~le, 
\vliich govern t l ~ i ,  cn,e. \Ye c,l~invt gntliiir it11 certainty 
r\ lie11 or ll11oir \ \ h a t  ~ ~ x l ~ i a t i o i ~  tlie t,17,e, of 1173 n ere 11:iitI. 
h r i j  c l i ~ ~ t i o n s  of fhct respecting the tale-, of 1 b y 3  n ~ ~ d  lb7li, 
:Ire left ope11 to l ~ c  tleciiletl if' llec?,.,lrj. in the  bnllerior 
cour t .  

I t  Tva:, ohjected b j  tlefenclant-, tli,lt l~l~i int i t f - ;  miqllt 11:1vc 
ob t :~ inc~l  a11 tlic relief' to \vhicll t l ~ q  'i\ ere elititled I I ~ I ~  :m 
a l q m l  from t l ~ c  Board of Conilili-si~~t~er-, to  the  bi111clior 
Court. Thi,  01)ic~ction \\,14 1lOt ~I;C.-C~II 1)i'fi)ie 11- 1 1 0  doubt 
because tiit, j,'i~.tie, t ic- i~wl ;I tlc~i-io11 (311 the  ~ l ~ e r i t , .  The 
orders ~ i ' t l ! ~  I A L L I Y ~  r i ~ ~ l ) ~ ' ( ' t i ~ i g  tli(s w-val nat ion ere not very 
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definite and this taken in connection with the prolonged ne- 
gotiation for a compromise cliff'er this case from an ordinary 
one where property is irnproperlyvalued. Without discuss- 
ing the question, we th ink  under all the c~irclmstances, the 
present mode of seeking relief rnay be sustained. 

There is no error in the judgment appealed from a i d  i t  is 
affirmed. Case remanded. Let this opinion be certified. 

PER CLRIAM. Judgment affirmed. 

WILLIAM CIARICE v. 1) 31. I'TAGKER and others. 

Ejeetrnent -- Natural Boundaries -- Cojz$iet of in Grant. 

Although natural  boundaries control course and distance and require a 
straight line from one corner to another, yet  where the grant has such 
other description by natural boundaries (as the boundary of an island) 
as  to require a departure from a straight line, the latter will control. 

CITIL ACTIOX to recover possession of Real Estate, tried 
a t  Fall Term, 1S7i i ,  of IREDELI, Superior Court, before BIU- 
t o n ,  J. 

The f x t s  ere stated in Chrlie v. Tn~yner, 74 hi. C. 79 1. 
T-erdiut and judgment for defendants. Appeal by plain- 

t i f .  

Messrs. IC1: L. McCodle and R. 3. A~rin$eld, for plaintiff. 
3lessrs. Scott & CaldaeU, for defendanit. 

PEARSOB, C. J. This case was before us a t  January Term, 
1876, reported in 74 K. C. '791. The reporter sets out a cor- 
rect and well engraved plat of the localitie~, material to the 
question of boundary, presented in the case. 
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The finding of the  jury, that  Island No. 1 was fhp Island 
called for in the I'iouston grant, is decisive of the  cax .  

The upper end of the Island is the beginning corner The 
lower end of the Island is the eecond corner. The "course 
and distance" in the grant from the ('ul)per end of the Island 
t o  the lower eud," do not hi t  the lower end of the Island, 
and is out of the case. \ire suppose tha t  cwcuri-~stal~ce was 
allo\vecl due weight by the jury as to lsland No. I. and 
Is lal~d No. 2. The corner of the upper elid of the Island 
which is fixed by the verdict to be Idand  S o .  I, and the 
comer a t  the lonerend ofthe Island, are natural bonntlarie* 
which control CGUrse and distance and require a straisllt 
line frorn the one corner to the other even though i t  splite 
Islar~tl S o .  1, unless there l ~ e  Loine other description by natu- 
ral boundaries to control the  straight l i~ l e  from the one cor- 
ner to  the other. But  the  grant has sncli other description 
by natural boundaries which requires a cley~artare from a 
straight line, to-n it ; "including two snlnll Islands ;" and t r ~  

fit in  this dew-iption the  line f'mn: the  upper entl of the. 
Island to the lower end thereof innst he niacle to  ruii i r n m  
the upper end of Island S o .  1. to the upper end of Island S o .  " thence along its TI e3tern iiiargili to  its lou er end ; thence 
a. straight course to  the lower end of' Island S o  1-a fixed 
uatural bou~dary-thence to  the l~os t  oak comer, kc. 

The point made 1 ) ~  the abtute connsel for the plaintiff, 
tha t  a straight line from the lo\\ er end of Islancl Ko. 1, to 
the  post oak corner is controlletl %y the "white oak" 
which is marked as "a fore and aft linc tree," has nothing 
to rest on, fhr this is not a case of lappage. Both parties 
claim to the true line of the  IIoustolr grant, and that  beiug 
fixed, settles the controversj. 

PER CUI~IAM. Judgnient affirmed. 
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Trustee -- Possession of Land bg Equitable Ozuner. 

1 . ir g-antee of :L trustee w l ~ o  holtls oniy tile l c p l  title to land stands in  
tlir slwes o f  t h e  trustee. 

3. j~-I s.11 action 1,y such grantee against the person entitleti to the  cquit:~- 
I,le e,$tate wlio is in possession, for the rccorery of tile laud : JIcItI, t:iat 
?Ire plaintiik' i. not entiticrl to I~ccovel'. 
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I ~ E  IDE, J. Lznd is conveyed to A in tru+t for B. 
A har the legal title and couve.ys to C. 
IJ ha4 the equitxble title :L:I l co~;\-cys to D. 
Who is entitle 1 to lmld the 111il ill this Court, C or 1) ? 
Very clearly D is entitle l to hold the land in a Court of 

equity as this is. 
That  is substantially this ciLje, an I that principle settles 

this caic it1 favor of the defendant 
John J1. Lisle, conveyed the lard to one C: ~rnrn.m in trust 

for certain persons. The 1)laintif cti?\-iior hztl nn execution 
agaili.jt C,trnm tn Icrlc. l o 1 tli? 11.1 1 ,t i l I)o~;ht i t  at 
S11criFs sale. Thlt 1) ~ t ;  the plaintiff' i ! ~  the h h w s  of Cam- 
man with the utlked legal title. 

The m t u i  y t ~ r :  t r r rds conveyetl to Sloati who conveyed to 
the clefcudant's landlord. That  ljatr the tlefendant in t h e  
s h o c ~  of the ces t l~ i  p c  trusts with the equitable title. 

The 1)laintiff insists that  even if that  principle be correct, 
j e t  i t  docs not apply here because the defendant does not 
relreseut the cestui yltc trusts; that  the c r s f i ~ i  71ie trusts were 
the Conrad Ilill  Gold and C o l y ~ r  (h1111).u)y ; and that  that ~  ompa pan^ atteln1)tcd to joiu ; L I J ~  1i1crgc itjelf into the North 
( ' c l r ~ l i ~ i i ~  ,\lining Company, by proceedings wliicll were ir- 
r c g ~ l a r  :~11cl i~~etfectual  for that  l)urpose, and that tile said 
Sortli  (hrolina Mining Corrlpal~y conveyed to S l n a ~ ~ ,  8c. 

I t  u ~ ? ;  be a h i t t e d  as contended by t l ~ c  plaintiff, that 
the clcctls a r d  proceecliilgs relied on by the defendant, are 
irregular a ~ i d  il~effcctnal to pass the legal title, for if they 
had becu ever so regular and fornlal they could not have 
passed the legal title. The legal title was in the plaintiE 
ant1 not in the restui qctc tmsts .  But  what the defendant 
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rightly insists upon is that  the deeds mil l~roceeclings coup- 
led with the  factb that  they were for value and were fair 
and born Jidc, operate as a~signnients of the equitable interest 
of the w t u i  p e  2 r l l s f s  ; and Illat h a ~ i n g  the l i ow~s ion  of the 
Innti. he is entitled to liold it. 

There is no error. 

C n  IT, XCTIOS, tried a t  S p i n g  Tc 1 rn, 1875. of' lir! i s h l , ~ ~  

Superior Conrt, befhre TTi i t ts ,  ,l. 
The c01xplaint states snljstautially that  t l ~ c  1,laintitt'J. U .  

Littlejohn in October, 1868, n as wized of tract of land in 
Frankl in Coontr containiug aLout 930 acres nncl that t l t~ring 
t he  yearsl1867-'8. bnntlry judgrnellts 11 ere o'utairieil againkt 
him and esecutioi~s isquecl thereon and l)lacecl i n  the hands 
of tlic Sheriff snbsequent to the adoption of the Constitutioll 
in 1868. The liomesteacl and  lsersol~al property exemption 
were allotted to  said cleferldant on the  28th of Sorember,  
1668, in the  manrler ljrescribecl Ly an Act  ratified August 
2211~1, 1SG'S; t n  o hnnclrecl acresof mid t lact  being set apart as 
a homesteacl. 011 the 30th of Tor-ember, 1868, the Sheriff' 
sold said tract b~ virtne of :aid executions and TV. IT. J i t -  
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tiejohn (the son of plaintiff) purchased v i t h  notice that  said 
homestead had been allotted, and subsequently sold the land 
to Yarborough, who sold to Minnitrree, who sold to the de- 
fendant C. J. Bgertoa. 

That soon after sxid clefeuclatlt obtained a deed from Min- 
uitree he demanded po3session of the plaintiff', who had re- 
m:linecl in posses5iou and occupieJ the same as a homestead. 
The ])laintiff' being adviw 1 that he was not entitled to  a 
homestead and aplirehending litigation snrrenclered the pos- 
session to the det'enclaut, and that theresfter the plaintiff was 
advided sf  his legal right.; in the premise3 anti cie~llanded 
posse.;sion of tllat p r t  of the la!d set a p r t  a3 a homestead, 
althoush the same had not been a:lotteLl by metes and 
hountis 

The dzfefeudaots in tllsir auwser iilsistecl that the execu- 
tions as set fort11 in the first allegation of the complaill t were 
levied before the adoption of the Constitution of 1868, and 
created a lieu upon said land. Thcy furtller iusistcd that  
the said a l lo t tm~nt  ha(l not been made as provided for by 
saicl Act and alleged nnlnel-ou.: irregularitie; ill the l~roceed- 
ing therefor. 

T l ~ e  defendants further in.iisted that  11lwintiE was not en- 
titled to a homestcaci by rexwu of tlic lieu created as afore- 
said, am1 that  plaintic had waivcd all claim to the same in 
cousicleratiou of a compromise agreetl upon b e t w e ~ n  him 
arltl certain creditors at  or about the time of iaicl Sheriff's 
sale, with which agreement the plaintiff had fhiled to conl- 
ply. 

That said coml,roinise Tvas al.rangecl by said W. 11. Little- 
john with the consent and approral of his father, the plain- 
tiff: J. B. Littlejohn. 

That before buying the l)roperty, the defendant was in- 
formed by the plaintiff that there mould be 110 difliculty in 
Ilia getting immediate possession. 



That defendant was a I~onn $Jc 11nrchnser for value \vith- 
out  notice of any claim on the part of the plaintitf. 

The plaintiff demurrecl to clefentlanta' answer. 
Iiis Honor overruled tlrc dcnlnrrer and aclLjaclgccl that dc- 

fendants recover costs. 
The plaintiff's thereafter, to-wit : on tlic 2nd Ifarch, 187& 

filed a petition for a (Jo.tiorcw; which wa-; grant(d and the 
case brought to this Court a* 011 appcnl 1 ) ~  lilaintitti. 

PEARSON, C. J. Tllc clnebtinn 1)rcwntetl by tllc lilendinys 
is this : Can a husband who by p r o 1  waircs hii  lioiue~teacl 
and by assurances and rel~rcsentat io~~s that hc never in t~ i ids  
to claim a lionlestend i ~ d u c e s  llersom to bny the lalit1 a t  full 
price including thc homssteatl, afterwards change hi.: mind 
and claim the l~omestead, or is he cstollpetl hy matter i ~ ,  j u t s  

because the successive l)urchasers would be il!jnrecl GJ 11i.s 
false assurances a r d  nlisrcprescntntion~ '! 

The Constitution Art.  S $ 8, 11crmits a husl~autl to dis- 
pose of his homestead h?/ tlccd lrovidetl the wife signs the 
deed "ant1 is privily esariiinecl according to 1:1w." So the 
idea of an estopl)cl by matter in puis is out of t l ~ e  qnes t io~~.  

We declare our opinion to bc that the 1)laintiffs are enti- 
tled to a homestend, but we cannot give judgment or order 
a writ of possession for the reason that  i t  allpears by the 
complaint that a hon~esteacl has not been ass~gnecl by "metes 
and bounds." And the allegations in the answer ; that  the 
nssessnlent mas in rnany respects irregular : that it is greatly 
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in  excess of the sum of $1000 ; and that  i t  was not regiq- 
tered until 1573, after these several sales had been consurn- 
mated which are admitted by the dcmnrrer, show that a 
homestead has not been duly assigned. 

So we cannot order a writ of possession ulitil the plaintiffs 
have the  homestead assigned according to law 115' nletesaud 
bounds and a certified copy is filed in this Court, when the 
plainti% will have leave to move for a writ of possession. 

There is error. The plaiutiEs may proceed as they are 
advise&. 

PER CURIAM. Judgnlent reversed. 

JACKSON B. HARE, Adm'r. v. SALLIE 1) .  JEl t? ; lGAS and otliers 

Deed -- Not Valid Without Registration. 

1 A deed executed and delivered but never registered does not pass the 

I legal estate ; l ' i ~ e w f o r e ,  where A purchasetl and obtained a deed in fee 
to  real estate, which was never registered and therealter the grantor a t  
A's request executed and delivered a deed in fee to A's wife for the 
same land, which deed was duly registered, (A having other property 
fully sufficient to satisfy all his then creditors ;) Ilelrl, that A's wife ac- 

I 
quired an absolute estate in the land. 

I T r f p l e t  V. IVithwspoon, 74 N .  C. 473 ; IVilso~t v. S ~ - ) a ~ l c s ,  7". C. 208 ; 
Hogan v. Strccyltorn, 6.5 N. C .  279; M e N i l l a ~ ~  v. Edw(rrds, 75 N.  C .  81 ; 
Linker  v .  Long ,  F4N. C. 296, cited, distinguished and approved.) 

CIVIL ACTIOS, tried a t  Spring Tenn, 1576, of IIERTFORI) 
Superior Court before Moore, J. 

I n  February, 1866, the plaintiff's intestate, John 11. Jcrni- 
gan, bought of one Jacob S h a r p  n water mill for the sunt 
.of $6,350 and obtained a deed in fec simple. IIe took pos- 
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session of the same and expended in repairs, kc., about $1200 
of his own funils. 

I n  June, 1866, S h a r p ,  a t  the request of said intestate, ex- 
ecuted in his presence a deed for the same mill to the de- 
fendant Sallie D. Jcrnigan, the wife of illtestate J.H.Jernigan, 
l$~ho elelirered the deed to his wife in the absence of S h a r p .  

Sharpe stated that he thought the first deed was snrren- 
derecl to him and destroyed. 

The deed to Mrs. Jernigan was registered after the death 
of her husband mhicli occurred in 1870 ; but the haid cleed 
of February, 1866, was n e x r  l~rovecl or registered. The 
oldy money pait1 to Sharpe in consideration of said purchaie 
\\,as by the intestate at the date of first deed. In  February, 
1868, Jernigan and wife conr-eyed the said propert. to the 
other tlefcnclant, Seth P\'owell, and took in payment several 
notes made pajable to defendant Sallie D. JerniPn, \rhic.ll 
she has since Ilel(1 and claimed as her ow11 property. 

These notes are the subject of this action and the plain- 
tiff as administrator of Jernigan elenlands juclgnle~~t for the 
sum clue thereon to the end that i t  may be applic(1 to the 
payment of the outstanding debts of his intestate. 

I t  \\-as admitted that thc illtestate v a s  solvent until 1S&3, 
~711en he bccariie i u s o l ~ w ~ t  and continued so until his death 
in 1870. 

Tile facts found by the jury were: 
1. '.That in June, 1866, the date of the deed to Mrs. 

Jernigan, the intestate owned l~royerty in his own right of 
the d u e  of $6800. c sc lu~ i r e  of .aid mill ; that he expended 
on the mill $1200, and was indebted $2300." 

2. T h a t  the snrrencler of the deed to l~ in~se l f  and the es- 
eeution of the deed to the defendant were not done or pro- 
cured to be done by the plaintifYs intestate with the intent 
t o  defraud creditors." 

Upon this finding, Ifis IIonor declared that in Jnne, 1866, 
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the plaintifYs intebtatc retaineel propertj  f~l l ly  sufficient ttnd 
available for t he  satibfaction of all liis then creditors, a i d  
held tha t  the  title t o  said property uncler the cleed of Feb- 
m a y ,  1866, remained in .To1111 H. Jernigan, (not\~~ithstancl- 
ing the alleqed surrcntler,) until clireated by the  sale to 
Sowell, in Fcbrnnry, IhCi8. 

The \aid intestate being insolvel~t a t  the  time of said sale; 
Iris lIonor wa.; also of ol)inion that  the proccedi of the  same 
sl~oulcl be cliargenble with the l)nyment of his debts and 
gal-e judgment in h v o r  of the l)lnintiK. Appeal by de- 
fendant-. 

121sr ar, J. Suppo-e the deed from Slmrpe t o  John  11. 
, Jcn l ipu  lincl been drily regi-tered so as to  pass the title to  
llini, in February, lS(i6,  nut1 that  in the following June, 
Jernigan had con\-e~.etl to  the use of hi3 wife by deed duly 
rcci,tcrccl. The title of' the wife would have been good 
against all the  world, for npon a proper i-sne bubmitted, the  
jury haye fo~mcl tha t  a t  tllc time of the execution of t he  
the sccoutl clucd, tlle l~u~ba l l t l  owuecl property subject t o  ex- 
ecution t\rice the amount of his debts, anel ~IPOI I  that  find- 
inq the Court adjutlgetl, as matter of law, tha t  Jernigan 
"rctainccl pmpcrty fully ,~ufficient to  satisfy all his then 
crctlitors ;" anel fro111 that judgment the plaintiff' does not 
a l~l~enl .  The jnry a130 found hy their verdict, tha t  the sur- 
render of the  firbt and execntion of the secoid cleed, were 
"without the intent to  hinder, delay or defraud creditors." 
Upon such ,z view of the case, of course the plaintiff coultl 
not recover. Hence he is comlpelled to  take the  ground tha t  
thc first deetl vested the legal estate in John 11. Jernigan, 
and that  the  deed of Jernigan and wife, executed t o  Nowell 
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in  1868, was the conveyance of the husband's land, arid that 
he being - then insolvent, the deed was fraudulent as against 
his creditors and that  the notes for the p ~ r c l ~ a s e  money be- 
longed to his catate. 

This presents the single question, n hether a deed c s e c ~ -  
tcd and delivered, but never rcgisterecl, pabser the legal 
estate. I t  is irdisputnbly bettled in North Carolina, that  i t  
does not, urldcr our statute, Bat. Rev. ch. 33, $ 1. YripLttt 
v. W-i!licy,oon, 76 X. C. 473 ; WElson v. ,qmrX s, 72  N. C: 
20 8 ; 1/,,y1~ V. ,Str~ryl~om, 65 S. C. 2 i 9  ; N c S I ~ ~ ~ L U L  V. I.:cltcarcls, 
73 K. C. 81. 

The titlc therefore riot having passed to  John 11. Jerni- 
gall ljy the deed of February, remained in Sharpe, the bar- 
gainor, and was by him passctl to Mrs. Jcrnigan by the deed 
of June, ~ v l ~ i c h  was dulj- 1)roved aid registered. The hus- 
band having means '.fully sufficient" t o  pay all hi;, debts 
after the 1,urchase of thc land, :ud thc jury having neptircd 
a11 fraudulent illtent as to creditors, i t  was certainly lawful 
for him to direct the deed to be made to his wife or any 
body elhe. It was his own concern. 

L i ~ L e r  v. Loi~y, 64 r\'. C'. 296, citcd hy Mr. Clark, has 110 

application, for there the deed  as registered and the reg- 
i s t r h o n  related back, ho as to ips.; the title from the date 
of the deed. The deed was therefore admissible as cvidcnce 
of titlc, although i t  had been re-tleliveretl I)y the barp inee  
to the bargainor. 

r l  1 he maxim co kgccinilcc~ ( i t lo  Luptcn h s  been shorn of nluch 
of its unrelenting natnre. All mortgages and deeds of t r w t  
tllough 1)roved and registered, way now be dischargecl ant1 
the title be revested in the grantors, 1)y M simple entlorse- 
mcnt U~)OI I  the margin of the Register's book, that the pro- 
visioris thereof have beell satisfied. Rat. Re\-. c l~ .  35, 5 20. 
As tlx title to lands may be tliu.; passed withont deed, 
so on the other liand, tlle title sornetimcs cannot be passed 
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by a deed duly executed and delivered without other ob- 
servances. The whole matter is regulated by statute. 

The exceptions to evidence, taken by the plaintiff in the 
progress of the trial and overruled by the Court, cannot be 
considered, as no appeal appears to have been taken by him. 
They appear not to have been insisted on in this Court, and 
me take i t  that they were abandoned as untenable. 

There is no error. The defendant, Sallie D. Jernigan, is 
entitled to judgment against the plaintiff on the verdict, and 
we are of opinion that she is entitled to judgment against 
her codefendant, Kowell, upon the notes. C. C. P. § 248. 

The judgment is reversed and the case remanded to be 
proceeded with in accordance with this opinion. 

Error. 

PER CDRIAM. ,Judgment reversed. 



Entry aizd Grmt -- Waiver of Entry. 

S o  estate u r  interest in land is acquired by a n  entry ; only a right of'pre- 
ference. So where A and B enter land jointly and afterwards 13 tle- 
clines to take out agrant  from the State ant1 A takes out one in his own 
name, paying the purchase money therefor; l l e l d ,  tha t  I3 has no estate 
in the land. 

( H e c t ~ ~ n i z  v. Sitn~ico~ls? c11~2r 4 3 ;  i l 'e .s te ,~~nroi  v .  f 'oe,  2 I ) .  S U .  103, eiletl. 
and approved.) 

CASE AGREED, heard zit S1)ring  tern^, 1876, of ~ ~ I T c ~ ~ ~ : I , ~ ,  

Superior Court, before ficlwy, J. 
The following are the material facts i n  this case, viz; 

The defendant and one E. A. 1Idl (deceased aticestor of 
l)lnintiffs) had an entry made for a tract of land 011 the books 
of the Entry Talier ill Mitchell Comlty in their joint names, 
tlle deferlitant paying the I h t r y  Taker's fee and Ira11 agree- 
itig to reimburse him one l idf  of fees, url~icll lie never did. 
f3ubskluently defendant prol'oseed that they sllonld take out 
;I grant from the State for the land so enteretl, kc.. \\lien lIall 
told him that  he had declined the idea of doing so as he ~ v a s  
fearful of :t prior entry a i d  that he, the defmdarit, could get 
some one else to go into i t  with llim. The tlefelitl:~~it iundc 
arraiigemerlts and tool; out s grant ill 11is own ~ialiie and 
paid t l ~ e  wliole of the 1)urcllase ~iioney autl after\varcls sold 
tile land to other parties. After IIall's tleatli his heir8 iu- 
sist in  this proceedilig that  the defendant holds olle lialf of 
haicl laud in trust for tllelu. 

IIis lIorior gave ju(lgmeut for clefe'el~da~rt fbr costs. Ap- 
peal by plaintiftk. 



JANUARY TERhZ, 1877. 477 



478 IX THE SUPREME COURT 

part of i t  for his benefit; on the contrary he expressly direc- 
ted the defendant to  get somebody else to  go into i t  wi th  
him. 

S o  error. 

Action for Diverting Water -- Evidence. 

'>I\ 11, ACTICJA for I ) ~ L I I K I ~ C ~ ,  tried a t  Fall 'l'errn, 1 S i 6 ,  of' 
J l o o ~ c  Superior Court, befbrc Fiircl,c.\, .J. 

'Sllih action \\.ah i:l>titutccl :;I Cliii11)erlatld ;111d ~ L I  itficlavit 
of l~lailitiff rctlmvetl to 15loorc. 

Tlle l~l:~iutiff' 11nd a 111ill 011 Lock's Creek autl GI-ought thix 
aetiou to recover d;umges for tlie diversion of tlic: natural 
flo\\- of water (wllicl~ ill 1~:~l.t bu l~p l i~ ( l  said n~i l l )  caused by 
c u t t i ~ ~ g  n carla1 1 ) ~  illeatis of which the water3 of' Lock's 
Crcck and I':VRIIS' ('rcek were carried into the Calle Fear 
River al~ove the plaiutiff"~ nlill. 
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Tire facats bearing u p 1  the point decided in this Court 
are snEcieatly stated by the CHIEF JCSTICE in clelivering 
the opiiiion. 

His  fTonor in the Coi~rt  below subroittetl certain ishlics to 
tlie jury ~n7lio fh~:nd in favor of the plaintiff. Judgn~ent .  
Alq e d  by tlre defcnclant. 

l'eassor, C:. J. I11 looking over the llapers a point pre- 
sented itself whiclr is fatal to tlre 1)laintiWs rcco\-crj-. I t  is 
this ; 

The c.onll)l:~int shows that the canal was cut in 1873, bu t  
it nowhere appears a t  what tilire the i-nill was bllilt. 

r 3 1lre issue ; \V:LS the plaintiff tlle owner of t l ~ c  1:ind a11t1 ill 
the po~ess ion  of it a t  the time the action was co~nnierlcccl ? 
(loca not enable the Conrt to scc that the inill W:L+ built and 
the ~va te r  :~l~lrollriatetl to its 11ic 1)cforc tlre c1i:trtcr of the 
dcfcn(la11t iu lYilL'7.2. 

' r l~c  merit, of the action n>st 11pon this fact ; for nl:~nifc<t- 
IF,  if tlic dcEel;tl:uit Ilnd ac~c~uirctl the right to dri~in the 
swal111) before the p1:~intiff lrntl acrjuire(1 title to tllc uhe of 
the water "by occupancy,"(:~ illotlc of' wquiring title to 
"liglrt, air anti rn~ining water" and to an i~nals~f i ,  tr: nnfrcm,) 

l)y erecting his mill ;tn(L nlrpropriatiug tlic water of the 
swnny' to rtui it, hc llas no cnusc of :~ction. 

Tlie error is that the casc doc3 not fix tlie time n-he11 the 
mill wns built. 

We itre therefore of the ol,inic~i that the plaintiff has no 
cause of action if the mill W:LS h i l t  after the cllarter of the 
company was grantetl ; for the co1111m1y then wit11 the sanc- 
tion of the G e ~ ~ e r a l  Asscrrlbly gave notice of an intention to 
appropriate so much of the water of the swamp as could be 
rlminecl ofY. and any person who built a mill upon the out- 
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let of t l ~ e  Y \ V N I : ~ I  :rftclr thi ,  c l~nr t c r ,  wit11 t h e  e q e c t n t i o n  of 
a c q u i r i ~ ~ y  1 1 j  o c ~  ~ili;t~lcj- a t i t le  to  a l l  of' t h e  waters of t h e  
sn anll) ,  actctl of' Iii- o\\ 11 thlly. 
1 1 ~  inuell a> 111, c.ol11tl ~c'a+~i:ll)l?- ha \  e counted on was  :L 

riglit t o  u-e ior tile ;~ui.lio.cs of h i i  mill  so i ~ ~ n c h  of t h e  wa- 
fer  of t h e  Y J V ~ I I ~ ~ I  ns n a b  not tlrained orf a n d  would continne 
to  flo\\- (lo\\ u the  outlet. 

inelloate t i t lc  1 ) ~  occupancy and  no thirtl person Ilk15 a r ight  
to  kill t he  nniin;il 1)ef'orc h i s  honncls : f'or there  is notice of 
:m in ten t io~ i  t o  approlirintc t h e  t l i i ~ g  w l i i ~ h  i5.A:) it: tc( l i jmr. 

r . 1 his i 'u~~~risl iea :tn n n ; ~ l o g j  lxcanee n a t e r  l ike wilt1 a l l i~nals  
is t h e  ::nl,cject of t i t le  by occnl~nncj-:  : I I I ( ~  t h e  origiunl char- 
t e r  l i ke  " t l ~ e  cry of t l ~ e  tlogs" gives ~~otic.cs. 

1-1 ,011 0111% romnlt:~tioli  it. .\\as s~iygcctetl 11). J r~s t i cc  12ocl- 
111211 J V I I O  C O I I I ~ S  fro111 :I la11(1 tliat, :1h11ii11s i l l  s\\.:1111ps ant1 
l:llics, tli;lt 11otic.e slio111tl l )e  pre.sumec1 fro111 tlie nature at' tlic 
t l ~ i t ~ g  ; I'or \~he11 20,OW acres of land tha t  1)y (1rai11i1ig call 
be 111;rtlc f i t  for tlic ~ l ~ ~ r l ) o s c s  of a ~ r i c l i l t l ~ r c  are  co\.cred by 
jVate!- solilc Olle or  t \ ~ o  t k t  tlecl,, c\'cl'J- Ollc l~ll l<t  li110\\. ?ll;it 
a t  s o ~ n c  tii11e or  other tlic s~vm1i11 ~ v i l l  lie (Irai~reil, ai1(1 t h e  
~Il:tii~tifY will  LC: 11res1111ie(l to  1ia\.c 1)11ilt his 111i11 ~ v i t l i  a11 
i l~ te~ i t io ; i  to 11,s~  thc I\-ater of' tile b\vi11111) l i i~ t i l  j ?  W:IS 

ilrail:e(l; anti nl'tcr t11:lt t o  I;:W -iic.li oi' tlic. \\.ater 0111). :IS 

\\-as left to flax\- tllroiigll tllc o i~ t l c t  t o  I ~ i s  i l~ i l l .  
r '  I l ~ e r c  is force ill t h i s  bi~pgestion alltl \\.c -1~:til 1)c 11le:lsetl 

to 1 ~ 1 . c  i t  cli~cnssetl, >llot~lil t h e  cxsr coittc. 1)ethi.c ti5 :L w . -  
o l d  t ime. 

r 1 I h i s  b~1;gcstiott 11~~x11s to  111y i i1e1~1or~. a  me t r i u l  l,c!f~~r(: 
I ~ I C  ~ v l ~ i l c  a c t i 1 1 ~  :is O I I C  of t h e  TTuilg~5 of t11e L i S ~ ~ l w r i o r  
( 'oIII ,~. ;  of-' I*;l\v i 1 1 i i i  I+:~!II ity " i l l  t11e ( ' ~ I I I I I ~ ~  of ~ ' C I - ~ ~ I ~ ~ I I I : I I I - ~ .  



T h e  plaintiff owned a mill on the outlet of a h\\-a111p, ~ ~ ~ l i e  
miles bclo1v its entrance. The defendant clenued out ant1 
deepene~l the outlet above the  1)laintifYs mill ant1 1)artially 
drained the sn-amp 11y nleails of clitche~. The gravamen of 
t he  actiolr was tliat the clefendant 11acl bj- l~ i z  ol,emtions ill- 
;wred the mill wl1icI1 ~va5  of long bt:tncling, ill tlri- ; that  ill- 
:tea(] of letting the \rater of the s1ranilt floiv to  the mill ill 
i t s  naturnl xtj- by which there ~ v a s  a regc.nl:~r sul)ply of 
water, the act? o f t l ~ e  defenclaut cttn-;c~l the water in time of 
a rdiu to run ofl in esce-3 and 1c:~i.e no regular \ul)lt l j  to  be 
retained 1,y the s\ranlp as i t  tl-etl to  lie ; ,% 11, tliat tlie 
plsiutit i  had no callYo of action ; c l l 1 1 ~ 1 7  IIII) / 1 h y t 1  it!l~r~';lr. 

Thi- tlcciyiou wa.; qnl~rnitte~l to 1): tlie 11laintift"< attornej-, 
~11e  late .Jlltlge Moore au(1 JIr .  C'lrarle, I<innej, h t 1 1  of' 
ivlln~n n ere mcn 2, learlicfl ant1 able a- ; I I I ~  n.110 Ii;~ve ever 
!~e!o~igd  to the B . L ~  of this St'lte. 

I am inclined t o  the oltinion that  the nlill was I~ui l t  with 
voticc that  the s~v:un11 ~ v o ~ d d  be drainetl. 

I u  the momitaiu country one may n-e the r a m n t  land as  

a ralipe until i t  i i  granted by the State. 
I n  tlri, c.onnectiou the evicleuce iu regard to  the "JlcAl- 

i,tcr ditclr" zinc1 the other clitchc, cut many years ago clib- 
lurhing the water of the iwanq) \ V O U ~ L ~  seem to be relevant. 
At a11 cwntz t l ~ e  title of the  11laiutifY to  the water of the 
. R - R I ~ ~ J  bj. O C C I I ~ ~ I I C Y  n-a, sul<jcct to the right of eminent 
l i i i ~ .  \Illlether t l ~ e  charter of the clefenclant coven a 
case of this kintl where the illjury is collateral ancl remote, 
o r  iY coufinetl to  cayes of lienefit or cl:mage caused clirectlr 
111 the cutting of the cal~al,  TT-e will not now discuqs, 1~ecau.e 
It can l)e met 1)y an  amendment of the charter. 

Error, 



48 2 I N  THE SUPRXME COURT 

S A N K  OF GREENSBORO v .  ABRARf CLAPP and others. 

Contraet of Sale -- Vendee's Interest Therein -- Trustee -- Misappli- 
cation of Trust Fund -- Liability of One Who Participates. 

I .  The interest in real estate of a vendee u~ lde r  a contract of sale, is an 
equitable estate and capable of assignment or mortgage. 

2. When the vendee has cocveyed such interest by  deed of trust  and a lse  
by a pwterior mortgage, the mortgagee has an equity to be re-im- 
borsed such portion of the purchase money unpaid by  the vendce as he. 
may pay to perfect the legal title t o  the premises. 

3. Whcre a Bank, in whose hand.; is a trust  fund, participates with the  
trustee in a misapplication of the fund ; Held ,  t t a t  the Bank is liable 
to the cestcti qlte t m s t  for any loss thereby incurred. 

CIVIL ACTIOS, tried a t  Fall Term, 18iG, of GUILFORD Sn- 
perior Court, before Ken, J. 

The plaintifis alleged that  theretofore the firrn of Shields 
& Co. owned certain preniises (mentioned in the complaint,) 
and were conducting n licensed distillery thereon. They 
became indebted to the govenment for taxes and said prem- 
ises were sold a t  p~iblic auction for cash on the 2'7th of  
May, 1871, when the defendant Owen became the pur- 
chaser in the sum of $2'703. In order to 'aise the molley tcr 
pay his bid he borrowed said amolunt of the plaintiff; up011 
the execution of an i~~strlnment of writing, of which the fol- 
lowing is a copy : 

"This instrument witnesseth, that whereas on the 27th of 
May, 15'71, the premises of the 'Greensboro Steam Distil- 
lery'-about five acres of l a id  with iinprovemelits, steam 
engine, boilers, &c.-wcrc sold by order of C. S. Winstead, 
Collector of lnternal Revenue, on account of taxes assessed 
upon Shields & Co., the proprietors and owners of said prop- 
erty ; and whereas, Thomas M. Owen became the purchaser 
at $2700 ; arid whereas, the Bank of Greensboro did advance 
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and lent1 to me, for the lmrl~ose of payiug for mid property, 
the said sun1 of $2703, a3 per my note of this date ; There- 
fore, I do hereby asaign, tramfer all 1 make over to said 
Rauk, iny bid for, au\l right, title aucl intcreat in said prop- 
erty, as a guaranty for the payment of said note. And 
said Collector or his successor in office is hereby empowered 
and requested to ~nal ie  :L tleetl at the twelve n ~ o t ~ t h s  rnatrz- 
rity, to  the said Bauli imtcxl  of  to  me. This i11strument~ 
to be void in case 1 discharge snicl note to the satisfaction of 
said Bank. 

Thonl:tr ;\I. O ~veu. 
J u l ~ e  is t ,  1871." 

R n o ~ ~ i n g  that  Shields k Co h:d the right to rzJcenl their 
property a t  any time within tw\.~.lve 111 )nt!li, the clefeadant 
Owen, in order morc ~ E e c t u u i l y  to sec:I:e the l~luintig, ex- 
ecuted another i;litrun~cnt, of ~ l ~ i c ! ~  t h e  fblIowing is a 
copy : 

"To hlr. C. S. Winstead, Collector, kc. I11 case S1.lields 
& Co. should redeem the property sold by Thomas 'hl. Owen, 
Dep. Collector and bought by me, I will thattk you to pay 
the saicl money to  the Bank of Greensboro, as I borrowed 
the purchase money from the B:tnk a11 1 gxve them an in- 
strumeut transferring my bid f;>r :L:) 7 iuterest in said prop- 
erty to secure the payment of I I ~ J  1 1 i ) t ~  t o  L L ~ J  Yank for said 
l ~ t ~ r c l ~ a s e  moncg. Juue Sth, 1571 Tiio~lias 11 Owen." 

Sliieltls & Co. failed to redeem i~1i:l therenp011 the plain- 
ti% li'al~plictl to the Collector for :L deed but mas informed 
tllat $839.40 of the purchase money had not been paid by 
(lefeu&nt Owen, ant1 that no  deed woulcl be executed until 
i t  \vas paid. So the lllaiutifl' paicl the arnouut on the 25th 
of Ja..nary, 1873, ; ~ n d  obtn i~~ed a tlecd. 

Tile plaintiff ilisists that  i t  is entitled to hold said 
l ,q3erty as a security for both of saicl amounts, $2,700 and 
$835.40, aucl demands a sale of the premises to satisfy t t ~ e  
same. 
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The defendant Clapp alleged, that under a decree of Conrt 
in another action wherein the Executors of one Summers 
were l)luintiEs, and Mr.,. T r i g h t  and Mrs. Cobb, femes 
covert, werc defendants, his: co-defendant Owen had been ap- 
pointed trustee for aaicl feines covert I n  that  action i t  was ad- 
judged that the defendants JITright and Cobb, the heirs of 
said Summers, xere  entitled to a sum of money to be l~airl by 
said Executors, and that said Owen their trustee should 
execute a deed in trust to the defendant Clapp, who IT-as 
then the Clerk of said Court, to secure and protect the estate 
of said femes covert. Accortli~lgly O\ren executed the deed 
t o  Clapp on the 23d day of May. 1872, conreying the preru- 
ises hereinbefore n~entioned, to the end that  such funds ar 
ahould come into his hands as trustee aforesaid, miqht he 
secured. 

The said deed from O ~ e n  to Clapp was regis eled on the 
11th of September, 1873, and the eaid instrumellt from Owen 
to plaintiff' w ~ s  not registered until the 2d.of March, 1876. 

After the execution of said deed to Clapp, the money to 
which the said femes covert were entitled as heirs of Sum- 
mers, was paid to saitl Owen as their trustee, who still held 
i t  by rirtue of his appointment as trustee and by his con- 
veyiug said premises in trust to secure the payment 
thereof. 

The defendant Owen paid to plaintiff an amount sufE- 
cient to discharge the saicl note for $2,700, hut the money 
was not applied to said note as directed by Owen. I t  n7as 
also alleged that  the plaintiff contracted for and took from 
said Owen, usnrious interest. 

The defendant Clapp insisted that saicl premises should be 
sold and the proceeds applied to the payment of the amount 
due  from said Owen to said fenles covert. 

The other facts material to the points decided are stated 
b y  the CHIEF JUSTICE in delivering the opinion of this 
Court. 
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The jury renderetl a verdict in favor of thc plaintiff. 
.Tncignlcnt. Appeal by defendants. 

~'E.IKSOS, C. J. 011 tlie arguluent, the counsel properly 
concctletl tllat a3 both hitles claim nntler Owen and aq the 
Collector of Intern,zl Rcvenne llacl ratified the tramaction 
ant1 had pa-etl the legal title, ileitl~er sitlc conlcl c d l  in qnes- 
tion the valitlity of Owen's bid. 

1. 'raking Owell's bit1 to he valid, the fir,t clneztion is in 
regard to tllc vllaracter of the in~t rumeut  excuteti  by Owen 
to l)laintiffonthe lz t  June, 1871. Evcrg fezturc in the face 
of that instrnment show3 i t  to be a ~nortgnge. I t  is a pres- 
ent conrejance of an estate, to be void on repnjnleilt of mou- 
e j  lent. I n  other wor~l? i t  is a con\-eyaiice of an wtate 21'; a 
security for the payment of Owen's note to the Bank. The  
instrument user apt word.; of irebent conveja~lcc and cannot 
he tortured into a mere executory contract of s~tbstitation. 

Owen by force of hi5 bid hat1 the crlnital)le e3tate, which 
he could trausfer almolutely or by way of mortgage. A 
mortgagor transfer? Iiiz ecluity of retlcnlption, the coiivey- 
ance to be void on the pajmeiit of a debt Thit I, a second 
or what is ternieil "an imperfect mortgage," bccnn\e the le- 
gal estate docs not pass. Still it is a mortgage ant1 must be 
registered. - About this there can be 110 question. 

A vendee by force of the contract of sale becomes the  
ctlnitable owler ; this is taken for granted in all of the bool<s, 
and he may assign or mortgage his cquitable estate. 

When Owen bid ofl this  property he thereby became the  
owner of an equitable estate. W h y  could he not transfer i t  
by way of mortgage ? True, i t  is an iml~erfect mortgage, 
because the legal estate (lid not pass and conlti not be called 
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for until the price, to-wit, the amount of his bid, was paid. 
Still i t  is a mortgage and falls nnder the operation of the 
Registration Act. This is too plain for discussion. 

2. Having "opened the log," as rail splitters say, all that  
is left to be done is to work up  the parts. 

Conceding that the defendant Clapp acquired a prior tit le 
tc the equitable estate of Owen by the registration of the  
deed of trust, the plaintif says ; "In order to get the legal 
title I was obliged to pay $835. This was not an officious 
a c t ;  the United States Revenue Officer would not make the 
deed until that amount was paid, being the balance due on 
Owen's bid. I thought I was getting the legal title for my 
own benefit in the first instance ; i t  turns out that  you have 
a prior title to the equitable estate and I am to be postponed ; 
but  surely the amount paid by me to acquire the legal title, 
as  i t  enures to the benefit of both of us, is a charge on the 
property in the absence of any suggestion offraud or nnder- 
hand dealing on my part." 

This charge of $835 on the property is a clear equity It 
remains to be seen whether the defendant has established a 
counter claim sufficient to meet i t  and as he says to overrun 
it. 

3. A t  the time, Owen, by his appointment of trustee for 
Mrs. Wright  and Mrs. Cobb, was authorized to receive the 
t rust  fund, i t  was in the hands of the plaintiff and the ex- 
ecutors of Summers held certificates of deposit ; the fund 
was transferred to Owen by a transfer of those certificates. 
Thereupon Owen checked out $2,500 cash and left the resi- 
due  $3,022 i n  the hands of the plaintiff: The plaintiff was 
not bound to see to the application of the $2,500 ; but was 
bound to abstain from auy participation in a breach of t rust  
on the part of Owen. Here the plaintiff not only partici- 
pated in  Owen's misapplication of the trust fund, but  took 
"the lions share," and applied the whole $3,022 to the dis- 
charge of old debts of Owen on the ground that  these old 
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debts were not secured, whereas the debt of $2,700 as i t  was 
supposed was secured by the property transferred by mort- 
gage, 1 June, 1871. 

I n  making this application the plaintiff' acted under an 
entire misapprehension in respect to the rights of Owen over 
the trust fund. It was his duty to invest the fuucl for the  
benefit of his eestui que  trusts and although he had given se- 
curity not t o  violate that duty, tha t  did not authorize him 
to  commit a breach of trust in using the money as if i t  was 
his own. Nor did i t  authorize the plaintiff in  order to save 
a desperate debt to participate in a breach of trust, in order 
t o  reap the benefit thereof. 

The fact that  the plaintiff, that  is to say, Mr. Lindsay the 
President, Mr. Gray the Cashier and the Officers had notice 
tha t  the fund transferred to the credit of Omen was a trust 
fu~rd  belonging to Mrs. Wright  and Mrs. Cobb is conceded ; 
for i t  is set out on the books of the Bank, and the wonder 
is, that  intelligent gentlemen, with the hope of saving a des- 
p r a t e  debt, should allow themselves to participate in a gross 
fraud, attempted to be practiced by Owen upon these two 
good ladies. Fortnnately for them they are able to trace 
the fund and have a right to follow i t  in the hands of any 
one who is not a bona j d e  purchaser for valuable considera- 
tion, which character the plaintiff very clearly does not fill. 

1 
4. We are not called on to decide the question made by 

the  answer as to the effect of the p la in t i f s  having lent the 
money to Owen a t  1 4  per cent a month or t o  investigate the 
question for what reason was Owen required to pay out of 
t he  amount of his note a debt of some $1,400, due to the 
Bank by Shields ; or whether Owen's evidence that when he  
left the $3,023 in Bank he directed that  enough thereof 
should be applied to pay off the balance due to the Bank by 
reason of his note of $3,700, so as to let Mrs. Wright and 
Mrs. Cobb have a clear title under the deed to Clapp, ought 
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to hive been received or rejected ; nor to coilaicler the bear- 
ing of tlie fact that  the OfEcers of the Bank a t  the time of 
the n1isapplic:~tion believed the B R I I ~  held a l3rior title to a 
part of the property conveyed to Clnpp to szclnl-e the trust 
fll u (1. 

5. Decree iii the Conrt below reversed. There will be a 
tlecree lierc, tlint tlic property conveyed by the cleed of tnlbt 
to defe'entlant C)lal,p bc hold 133 the Clerk of tlria Court aucl 
tlie 1)rocee;ly o f  bale will be lleld sul?ject to further order. 
If reclne~tetl by plaintift' the Clcrlc will take an account of 
the other l'roperty (+onvc~-ed 1)y the deed of trust to defend- 
ant Clnl'p, with a view of marsl~alling the assets if neces- 
say?.. 

T l ~ e  ~ W O C C C " ~ ~  of the sale of the property 1,ougllt by Owen 
at  the bale for the taxes of Slliclcls & Co. d l  be al)l)liecl to 
rcl~lacc the trabt i1111cl which he inis~pl)lied, to-\\-it ; the 
S-3,300 c.lieclml o t ~ t  1 ~ y  him and the 53,022, niinns the  S885 
11m1 by plaintiff to obtaiil the deed of the Collector of Reve- 
nnc. Sllonlcl tlicrc be an excess the l~laiutiff' is eutitletl to  
it, honlcl tllere be a tleticit to  n lu l i~  good tlle S3,02-3, (ininn- 
,tib35i wrongfully alylietl by the l)lail~tiff to  Owen's ol(1 
tlel~t-, tllc clefendaut Clalq), a3 trustee of the fiind will have 
n decree, that the plail~titf pay to hinl the amount necessary 
to re-iu~bnrac tliat snni to the trilbt fiind a5 to which t l~e re  
m:iy, after the rel~ort of hale, he nu account, if either of t h e  
1)nrties be so advised. 

J'EK C L R I . ~ ~ .  Jnclglnent accordingly. 
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EDWARD n E L 0  r. THE COIIMISSIONERS of FORSYTIIE COUNTY. 

Mmicipul B o ~ l s - -  Cmditions Precedent --Action by Purchaser for 
Vulz~e -- Injzmtisn by Tux Payer -- Retrospective SSntz~te -- 
Judge's Charge -- Euiclence. 

I.  1\Iunicipnl bonds unpaid a t  maturity are dish3nored like other corn- 
mzrcial paper, and a purchaser after maturity holds thcrn subject to all. 
defects which mould inralidate them in thc hands ofthe original holder. 

2. 111 an action against a municipal corporation upon a bond issued b y  
i t ,  by a. purchaser for value without notice. the plaintiff need only show 
a ~ I O U ' C I .  in the corporate body to issue t l ~ e  bond. 

3. If a inunicipal corporation ha5 the power to issue bonds upon certain 
conditions prcccdent, a n d  such bonds arc issued. the  presumption is 
tha t  the conditions were complied with and the bonds arep~inzzn f a c i e  
valid. The corporation. however, can show the contrary, unless it is 
csfo])perl  b y  its own acts frorn so doing. 

1. F h e n  a,uthority to issue n~unicipal bonds upon the performance of cer- 
tain conditions precedent. is conferred by statute upon a particular tri- 
bunal? such trihunnl has the sole power to determine the fact whether 
t he  conditions have been perforrncd or not. 

-5. I n  an action by a boila,fi i le purchaser for value against a County upon 
a 1)on11 issued b y  the former County Court of such County under an 
A c t  of the  Legislature. the records of such Court are conclusive up011 
the County. The recitals in the boud are also conclusive upon the  
County and consitute an estoppel i71 pais. 

6 .  A tax payer, for sufficient cause, can intervene in apt  time and enjoin 
the  issuing of municipal bonds, but this must be done before the bonds 
are issued and negotiated and pass into circulation as commercial secu- 
rities. 

7. I t  is con~petent for the Legislature by a retrospective statute to rali- 
date an irregular or defective execution of a power b y  the authorities 
of a, municipal corporation acting under a former statute, where no  
contract is impaired and the rights of third persons are not in jur~ously  
affected. 

8. X h e r e  the plaintitftestified on the trial below and introduced evidence. 
of good character, and the defendant asked H i s  Honor to charge the  
jury that  they were n o t  bound to believe the plaintiff in passing upon, 
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the issue, which His Honor refused and charged the jury that "they 
were not bound to believe anybody," and added "that when men, who 
have proved a good character before the jury, testify, the presumption 
is that they will not lie, kc." Held, nut to be error. 

( C h e s t e ~  4 L e n o i ~  R. R. Co. v. Comr's. o f  Cnldzuell, 72 N.  C .  486, cited 
and approved.) 

This was an ACTION for a Mandamas, to compel the de- 
fendants to provide for the payment of certain bonds alleged 
t o  have been issued lsursuant to law by the County of For- 
sythe, tried a t  Spring Term, 1876, of Davr~sox Superior 
Court, before Cloid, J. 

The action was conlmenced in Forsythe and removed to 
Davidson. 

The question presented for the decision of this Court is so 
elabora.tely discussed by Mr. Justice BYNUM in delivering 
the  opinion, that a statement of the facts is deemed unne- 
cessary. 

Upon the issues submitted and under the instructions of 
His Honor in the Court below, the jury rendered a verdict 
for the plaintiff. Judgment. Appeal by the defendants. 

M,-. J. 171. McCorkle, for plaintiff. 
Messrs. Dillurd 8 Gdmsr, Sh@p 8 Bailey and Wutson & 

Glenn, for defendants. 

BYNUM, J. The North Western North Carolina Railroad 
Company was incorporated by an ordinance of the Conven- 
tion of 1868, and by Section 12 of the charter, the same 
power to subscribe to the capital stock of the company and 
subject to the like regulations and restrictions, is given to 
Counties and Towns, as was conferred by an Act incorpora- 
ting the Atlantic & N. U. Railroad Company, passed by the 
Legislature of 1852. By section 34 of the latter Act, the 
Justices of the County through or near which the road was 
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locntetl, "a nlqjority concnrrinp," are autllorizecl to fix npoll 
n -nl).criptiou -nil1 ant1 ii~lmlit  it t o  the voter3 of the County 
If the ~ n q j o r i t ~  fh~ore t l  s~ll~-cril~tioli ,  the ,Tustice$ were t o  
choo-e an  agent to iu1)-cril~e the stock voted and. to  11rep:~re 
ant1 i-sne C'onnty l~o~itlq, ns the .Jnitices ql~oultl tlirect. Tlrc 
nii1111tc>- of tho Sliecia! Term of' tlie C'oiinty C'o~irt of' For- 
sytlic. C'oni~t? vliicll orilcretl the prnpoyition to  lie qnl~mit- 
tctl to  t he  ]~ol,ril;rr vote, recite tha t  a m:;jority of tllc .Jn-- 
tice. iwrc ~ii*e-elit, concurring in the ortler. Tlic vote re- 
si~lteti  in f:tvor of q111)-rriptio~i ant1 nay ~o ccrtiliecl ti) t l ~ e  
-r~cccetlinc Co111.t. l~eltl  in .J~uie, 1 ~ 6 8 .  

Tllc 1ni1111tcs of that Tcr-in recite t l ~ a t  :j._) .Ju,ticez I ~ C I T  

p rewl t ,  ~rliic.11 ~ i n i ~ i l x r  i- a(1mittetl to l)e a m:ijority of t11e 
n l ~ o l e  ~uini l~er .  A t  t l ~ i i  latter Tcrm of the C'owt, the JII-- 
tice- orderetl the snlj-cril~tion to he msclc to tlie c.al)it:il 
*tocIi of ' the ( ' o I ~ ~ ~ : I I ~ , Y ,  nnll tlie bontl. to  l)e 1)rcl);w~'l ant1 i-- 
4necl and sol(1 1 ) -  the agent tlien chosen. The ljoild-, 11 ere 
accorclitigl~ pnt 1111on the markct and :moiig them thc itlen- 
tical I~onds I~OTT-  sued on were 11)- the aqeut sol11 to  ouc! 
Lemly, a t  Iii- Rani\-ins lIonsc ia Snlein, on 5 th  of March, 
1 StiO. Thew bol~cls recite tha t  they were "antlmrizecl I)y 
an ordinance of 18Ci8, hy a11 order of the Conrt of Plea. and 
Quarter Seiiiotir of E'orsj-the  count^- a t  Juue  Term, 1868, 
and  re-enacted and ratified aud confirmed by an Act  of the  
General AQ-einbly, ratified the 11th of Angu\t,  1S68." 

A t  the  same Term a t  n-liic1-1 the  snlwcription was made, 
the  .Ju.itices a.;ie~seil a qlecial t ax  upon the Couuty to  meet 
the  semi-aiiiinnl iatere3t ou the bontls. This Special Xail- 
ro:td Tax  was annually assessecl, levied and ci~llected ant1 
applierl in the discharge of the accruing interest ul)on the 
boucl.; from that  time until 1872. A certificate tbr the 
h t o ~ k  sub~cribecl was issuet1 by the  Railroad Conipn~iy to  
t he  Conuty, n-hich it  j e t  Iiolds ; a11 apelit was antinally cho- 
sen to  reprewit  and ditl repre.;ent the Count- stock in all 
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the meetings of the Company. Under the new State Con- 
stitution of 1868, a Board of County Coliinlissioners sue- 
ceedecl to all the powers and duties of the Justices ; and u p  
to 1S72, this Board unanimonsly caused tlie levy and col- 
lection of the Railroad Tax and its application to  the clis- 
charge of tlie conl)ons due upon the bonds. But the Board 
elected in 1872 refused to assess any further tnx and to 
pay any further interest upon the bonds, alleging as the 
reason therefor, that the subscription of stock so made by 
the County was illegal and \ oicl. 

1. Tlie 1)laintiff l)urcliasecl the bonds in buit of Lcmly, in  
l\Iay, 1873, ( f t c ~  tliej. fell clue. The boncls were the11 clis- 
honored, like other coiimercial paler remaining ~uipaicl a t  
~nntnri ty,  and the plaintiff is a pnrcl~aser with notice of all 
defects ~vhich  wonlcl invalidate tliem in the hands of Lemly. 
IIe  acquired no better title tlmn his tran+ferrer. Any cle- 
fcnce \vl~icll could be asserted :~gniast the claim of Lemly 
can be ~naintained by the Co~ulty against the plaintiff. 1 
Daniel on Yegotiable Instrunlents, $ 782; Arrei~fs  r. C o ~ , ~ m n -  -- rccciltli, 18 Grat. r i s  ; 14 Jlinn. 79. The qnestion thcn is, 
were the bontls inrnlid in the hands of Leinly, who pur- 
cliasccl tllenl from the County before nlaturity. The defence 
to the action is that the election could be ordered and the 
subscril-hou of stock ma& only by the concurrence of a 
n1:ljority of the Justices of the County ; and that  in point of 
fact, no such ma<jority did concur, aucl therefore the sub- 
scription and the boncls issued therefor are void, even in the  
hancls of a Gonnjklc holder of the boncls before they fell clue. 
Thid proposition cannot be niaintained. J lnnicipd bonds 
are negotiable instruments, and the legal rights of the  
holders of such paper do not so niuch rest 11po11 abstract 
propositions, though true, as upoli a system of practical rules 
found by experience to be esseutial to healthy comniercial 
life. For the public protection and the conrenience of trade, 
every intendment is made in favor of the validity of nego- 
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municipal obligations. 2 Daniel on Neg. Instr. 479; Stuie v. 
Vccnhorne, 7 Ohio St. 331 ; Barrett v. C'outzty Colirt, 44 Mo. 
201. 

While the decisions are very uniform that  the record of 
the Justices' Caurt affirming the fact of compliance with the 
conclitio~ls precedent to the subscription of stock, is conclu- 
sive and estopa the County from denying the validity of the 
bonds in the haucls of a Dona $de holder before maturity, 
they are equally uniform in giving the same efect  to the 

I recitals in the b o d s  then13elve3 that they had been issned in 
pursuance of the law which authorized their issue. The re- 
cital is a determination of the question and the holder has 
the right to rely on it. Ilo1cn of C~loin.c v. Eunizs, 92 U. S. 
Rep. 484 ; Lynch v. Winneb  yo, 16 Wall 13 ; Knox Cmtty v. 
Aspin~oall, 21 EIom. 539. I11 delivering the opinion of the 
Court in Cdo);zr~ v. E~c1123, Mr. Jnjtice strong sitys : ' ' In the 
l e ~ d i n g  case of Ktmc CJWL~!/ v. Aspinlu dl, the decision was 
rested upon two grounds. OLle of them wm that  the mere 
iasw of the bonds colitaining a recital that  they were issued 
in 1JUrSU.ZUCe of the Legislative Act lvas a sufficient basis 
for the assumption by the pnrchaser that  the conditions ol.1 
which the County was aathorized to issue them, liad been 
complied with, and i t  was said, the purchaser was uot bout~cl 
to look f i~rther  for evidence of snch compliance, though the 
recital did not :&rm it. This position was supported by 
reference to the Royn7 British B a d  v. Tti1-qcinwtl, 6 Ellis aucl 
Blackburn, 327, a case in the Exchequer Chamber, which 
fully sustains it and the decisiw in which was concilrred in 
by all the Judgea. This position has been more than once 
re-affirmed in this Court. I t  mas in Moran v. Hiami Cozuzty, 
2 Black. 732 ; in Mercer Cou?zfy v. H~cket ,  1 Wall. 83 ; in Su- 
pzrvisors v. Sd~enck, 5 Wall. 784, and in Meyer v. Miiscaii~ze, 
1 Wall. 354. I t  has never been overruled and whatever 
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pelled by lrocess of law, to make the subscription, unless 
in clefelice they could 21:11~3 shonw that the election was not 
fairly contluctetl bat  was inf-loeuced by the fraud of the 
Railroad Conipany. Pro& \-. St~pervisors, 37 Gal. 655. As 
the case is presented to 11<, that question docs not ariec and 
we (lo not decide it. 

So fiw, as to tllc risllt- of t l l ~  l , .~r t iw under the original 
,4ct of the Bailroml C '~ r j ) i ) r i~ t io~~ ,  gr i~nteJ  by the Couve~i- 
tion of 1868. 

II. But  the 11l;~iutiE fnrthcr relics Ilpon a snbscclnent 
Act  of t l ~ e  Legislature, rntitied the 11th of Anguit, 1768, 
which confir~ns the original cl~arter of March, 1865. 'l'his 
Avt ill express terms "ratifies all Actr a!ld thitlg-, here 

I 
I 

tofore ch ic  lintler the ~brorisions of mid ordinmlce," nntl 
confers ul)oll t l ~ e  ,'Boartl of' 'Yointl~issiotlel'a of tlle Countj-, 
full p o w ~ r  and ; ~ ~ ~ t h o i - i t y  to re\-y from time to t h e  such 
t ax  as may be siitiicie~it to pi)- the subscription made by 
said County to the capit.11 stock of the North Western 
North Carolim 12:kilroad Com11;lny and any interest (tile 
thereon, or to liquiclate any debt craatetl by the C o u ~ t y  ill 
borrowing money to pay such stock subscril)tion." 

Tlle competency of the llegislatnre to enact retrosl~ecti\.c 
statutes, to validate mi irregular or defective execution of 
power by a Count!. corporation, is well settled. TII  Sf. 
Joseph Totijnsltip v. Roycr.~, 16 Wall. 644, thc electioli a t  
\vhich the subscription was ap1)roved was lield before the  
lalv authorizing the subscriptioa, and the Court there decide 
tha t  this a~lcl all tlefectiw sitbscriptions of the kind may bc 
I-atified, where Ltllc I;egislatnre could have originally co11- 
ferrecl the p w e r ,  and that  snch l a w  v7he11 tiley do not iai- 
p i r  ally cont~act  or iuijuriously affect the right5 of third 
1,ersous are never ol),jcrtionitble. 1)1llo11's Tlaw of I\IunicipaL 
Bontlq, 5 21. 13,itli~r v. f) , i l ,oi .~, .L!) 111. 105;  49 310. 225. 
Tile ratific;jtic,ll ul,crate, ;I, a l )~ -e \ - io~~-  authority. 2 Dsniet 



x e ~ .  rllhtr. 492: COO~+-  011 ( ' o I I ~ ~ .  TAi1l]. 5 :;TO-:IYI. 
Knnp 1-. G t r r / f . ,  27 Ilri.. 147. 

J_)eclar i~~g :I:: we do tlltlt tile r:ttifjiillg J \c t  of A11yr1.t. I~C;S,  
wa. a curative lZct awl v;tl i t latd both the Cori~ity sr~l)~crij).. 
ti011 : r ~ l c l  the  i h - I I~  of' the l)o~r(l-. i t ' a n ~ ~  tlefects exi.sted tliereill 
--;tntl i t  ]la$ bee11 o ~ ~ e  i)r~rl)ow ot' tlrih 0lhlio11 to s11o\v t11:it 
the  I ~ I I ~ S  were valid i l l  t11e 1 ~ 1 ~ 1 s  of houa . f i / / t ,  Ilol(1ers \\.it11- 
out the aitl of this Ilealing Atat-the 1)ro1o+tv1 evitlence of 
t he  tlet'e~ldul~t l)ec:~nie i~llitlntrri:d a11t1 irrclc\:r~lt. As ;I 

matter of law tile l)n~rcls \\ erti vali(1 all11 tlre C'or~rt (lid ,lot 
err  in so clecluri~ig. 

The only issne snl)lnittetl to tllc .ir~ry \my: b b  I -  tljc. l11:~ill- 
tifY the  bo~lct .tide owner a1111 thr v;tlr~c ot' tltc l)o~~tlb :~11<1 
~ h ~ ) ~ i l m ~ ~ -  ~ ~ ~ e ~ i t i o ~ ~ c ( l  i l l  t11e l ) Iw t l i~ ip .  ;t1i11 11 a- lit, +ric11 itt t11ch 
coilinleucw~lent of-' the :tc.tio~~ '!" 17pol~  t h t ~  trial of' tliis ihs11c 
t he  l~lni~itiff '  \I n.: introclr~c*cd :t11(1 teqtitictl :I+ :t 11 itllc.. ' j ' 1 1 ~ h  

tLefent1;tnt r q l~e i t e t l  tllc ( 'or~rt t o  cll:~r,zc the ,jot:\. tllitt t l ~ ~ , ~  
were not l)onlt(l to I)elie\ c t l ~ e  l~laintiff '  ill l)il->illg 111,011 tllCl 

, 7  i.:suc. 1 11c ('or11.t ~-ef i~sc( l  10 to  c l ~ : l r p ,  h r ~ t  told tlle ~ I I I : \  

.' they were riot 1)o1111tl to liclic\e all> l~oclj ,  a~rt l  :~cl~lc.tl tll:tt 
wl.~en men IT I~.oll:~ve 1)roretl :I ,good cll:~rac.tc.r 1)efore tlle jrlry, 
testify, the  ])re?~lnilition i+ t h t  they \sill not lie : alltl t11:~t 
there ~i-ah el idenw before tllc j r~ ry  that 1110 l~l :~i~l t i f f '  n.:ls :I 

nlan of p o d  cl~:~rac.ter :1111\ 110 \\-itlie+. 11:111 11ee11 i~l t rodrlc~(I  
t o  ashail hi.: cl~:~r:wtei* " T11erc 11 : t i  I N  error i t 1  t11:~t. IVit11- 
out this rci~~forc.cnic.~~t of ;I pro\-ecl gootl cllnractcr, 11iell :ir~b 
yresuinecl to  tell tho tlbritli. '1'11~ \vhole tl~corj- of' jury tri;ll- 
ant1 intleetl ot':111 I I I ~ I I I : I I I  i~ltert*o~ir*c i q  Ixt.:c~(l 1111011 t l ~ a t  1,rtA- 
ir~rnption. 

His  Ilonor cxpre-+etl l i i~~l+e l f  I\ it11 ~lcctllc>s crn],l~asi-, 1)rit 
\YC do not see that  the j ~ i r j  \sere ~nisletl t l l e r cb~ .  

It i- ehtin~ntetl that the i i ~ u n i c i l ~ ~ l  i~ltlebtctllieh:, of' tI1i. 
countl:\- 11a3 alrcwly 1wr11ecl the enornions it1111 of SC;nOO,OOu, 
000 ant1 is rnl)idl,v ii-~ercn\ing ; near]?- tht. \rholc of' n.]lich is 
eride1lc.d 1 ) ~  ne,gotial)lc secl~ritie+ iq+uetl t i11.  :tlrno~t 
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cont~eiwblc 1,1q)ose by (~itich, counties and townships. These 
11oiKls rel~rcsc~lt  a large portion of the wealtll of the country 
antl whether held fbr inrestrilent or active e1ill)loyment they 
euter into the c~ornples ljr~siiiess of' comn~ercial life. This 
rnunicipnl power to issue bonds which is the growth of the 
laht thirty years has nlreatly 01-erwhelrnecl the conntry with 
an intlebtetlncss wl~icll threatens political soc!ety a d  social 
order to their foundation.;. S o  check against our indebted- 
ilehs is 90 eff'ectual a:, that  p t  m r \ t  pay ".\ yotwo, lmt this is 
ntterly disregarded in t l ~ c  legislation which authorizes t he  
issue of boucls payable a t  :L rernote futnre period. As  soon 
as tlic hting of taxation is felt, the self'-burdened people cast 
about for relief antl after some hesitating scruples, plunge 
into re1)udiatiou or other methods involving the sacrifice of 
public faith, with its dismal train of evils. No refuge for 
selmliation can be found in the legal tribunals of the coun- 
try. T h y  have sternly resisted evcry subterfuge to escape 
tllc just obligation of these contracts. S o  branch of the  
law has been more thoroughly investigated and discussed, 
with the view of setting i t  upon a ju.;t a i d  pure fouildatioii. 
And i t  is the g l o q  of the law that while by the applicatiorr 
of legal principles i t  euforces the discharge of such obliga- 
tions, i t  a t  the same time preserves thc  public morals i n  
nlaintaining the integrity of solemn contracts inviolable. 111 

IIO other practical way perhaps will the tax-payers be sooner 

I brought to a more vigilant matchfulness over their own 
atf-jirs, and a morc careful selection of their public agents- 
Set 7)ilIon on >Iu~iicipal I'o lds, 1. 

There is no error. 
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-4BATEhlEKT. 

See WILLS, 2. 

ACCOGKT. 
See COSTS. 7 .  

ACTIOS. 

I .  In a case of lappage, where the party haring the junior grant is  
not in the actual possession of the 1oe1c.s ~ I L  p o ,  i t  is not error 
for the Judge to withdraw the case from the  jury and decide i t  
himself. fifcAllistev v. Devane, 5i. 

2 .  But  if the claimant under the senior grant is driven to show 
nctual possession, an issue of fact is raiscd which must be  sub- 
mitted to the jury. 1birJ. 

::. IVhere one in possession under a, claim of title accepts a release 
of the right of another having an adverse claim, he  does not come 
into possessioii under the release, and i t  works no estoppel. 
IIJif l .  

4. The only eft'ect of a conveyance to A of' easements to which his 
land is servient is to extinguish the dominant right,s. Ibid. 

5 .  A call for the line of another tract ofland is '.a natural bonnda- 
ry': and controls course and distance. Gra!/beal r. Powers ,  (iF. 

6.  Such a call excludes the question, whether marked lines and cor- 
ners not called for can control course and distance. IDid. 

7 .  In  running the call, the line mr~s t  be run straight so as to strike 
thc line called for, ~llaking as small n departure as may be from 
the course and distance called for in the grant. Ibitl. 

P. Where there are two lines answering the call, the jury in deter- 
miningwhich is meant, may consider the circumstance that lines 
were run by the surveyor and corners made a t  the time of the 
snrvey, leading to one of them. IhitJ. 



Marked line trees and corners not called for may control an ob- 
vious nziatnke i n  regard to course. but  distance most he run un- 
less controlled b y  a natural  boundary. Ibirl. 

The terms of a written instrument caunot be varied b y  parol evi- 
dence ; the only exception is made in questions of boundary 
where there being no natural boundary called for, parol evidence 
corroborated by n a t ~ ~ r a l  evidence of trees marked a t  the time, 
although not called for, is allowcdto correct or explain a mistake 
in the courses of agrant.  16itl. 

Possession of land retained by agrmitornot  indebted, is evidence 
either tha t  he did not esecutc the  alleged deed inconsistent with 
such possession, or t h a t  if lie did, it was upon a secret trust fo r  
hin~self. J7utes v. Jilfes, 142. 

When the fact of possession of land is competent evidence, a n y  
acts or clcclarations of the possessor arc also competent as  char- 
acterizing his possessio~i. Ibi i / .  

Jn an action for t l ~ c  recovery. of real estate, where th,e plaintlft' 
claims under a purchase a t  execution sale, evidence that a levy 
was made by the Sherifi' under a j i .  f i r .  after its return day, i.s. 
competent. I l l ir! jutrr~l  v. Xuorc ,  155. 

In anaction t o  recover real estate, u-liere the tlcfendant sets u p  
legal defences and aiso an equitable counter-claim, it is proper t@ 
postpone the consitleratiorr of the latter until the for me^ ; I .  c tlis- 
posed of IOirl. 

Jf', in an action for the recovery of real cstate in which a third, 
person claimillg as landlord of the defendant has been niade rr 
party defendant, judgment is taken ng:~inst the tenant defendknt.. 
and he is evicted, lie is elltitled to be  restored to possession until1 
tlie deterniination of the controversy bct~vcen the plaintiff and tlw 
interpleading dctcntlant. 1l'olliii.s v. Jji.vhr,/,, 26%. 

AL)\7ASCEJIES1'. 

I .  \There a parent conveycd to h15 c h ~ l d  by a deed of gft  ( c r t a u ~  
personal property, the tlccd setting out that  lt was "an ahsolate 
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gift and intended as  anadvancement a n d  was not to be  accountetl 
for in the distribution of his estate," and afterwards died intes- 
tate ; Held, t h a t  the  d u e  ofsaid property is not to be  acconnt- 
ed for as  an advancement in the distribution of the parent's es- 
tate. James r. James, 331. 

2,  Whether a gift b y  a parent is a n   advancement'^ or not depends 
uponjthe intention of the parent at the t irm the gift is  /nc(/ lc.  
BradsJ~er v. Cau~~a t ly ,  &4>. 

:). h gift, absolute when it is madc, cannot be  converted into an nd- 
vancement b y  any subsequent statement of a wish to that  e r ec t  
by the parent, short  of a legally executed will. 16it7. 

4 A s  a general rule money expended in the education of a child is 
presumed not to  be an 'iadvancement." Ibid.  

AkFFIDAVIT. 

See ATTAcHXENT, 4. 

A G E S T  A N D  PRINCJPAI,. 
See BANKS, 4, 5. 

' 3  J I E Y I ~ M E X ~ .  

1. A n  amendment of a recold of a Court  mnst be made 111 t l ~ e  Court 
where t l ~ c  1 word vids ong~na l ly  made. Adtrrr~s v. I?eeue\, 319. 

2 111 a   notion to amcud thc recortls of ,a Court the facts found by 
His Honor below are concl~lsive upon this Court. Xurri/Z v. 
I ~ M I ~ ~ ~ ~ L I Y ~ ,  414. 

.s. Cpon such motion strict proof will be required, particularly wher~  
the rightsof minor,< are involved. /hi 1 .  

,SPPE AI,. 

See LASULOHD ASI) TESAST, 1. 
PARTIES, 3. 
PHACTICE, 5 .  

33 



1 .  In n;l arbitration ~ v l ~ c n  tho clxinrs :11i(1 evitlei~cc of' b o t l ~  pilrtiei 
have bcc~i  presented, it is not ncccsa ry  to notify the parties of 
tile tilllo when tile arbitrators will meet ant1 tlisposc of.the c a ~ c ,  
Xcll v.  J o l ~ i t s / o ~ ~ ,  :W. 

2. If tlic clccision of a questio;~ sabmitteli toar l~i t rs tors  iuvolrcs the 
tleci~ioil of anothcr question not s~~hmittccl .  tlieir decision of the. 
latter is not error, l h i i ! .  

3. A reference ol'an action or controversy to arl~itrators by an At- 
torney, although without the hon+lsdgc or authority of his client .. 
is binding upon the client. Movris v. lr'rir,,.. 410. 

1. -\ 11on-resident Sotary  Public: 1i:ts 110 :iuthority to take an ail?- 

tiarlt to 11c u s d  ill the (!ourts of this State. (,Bat,. Rev. ch. 7 6  ' 
I ~ e ~ r e t l i c f ,  IIctll + C'o. v.  l lc i l l ,  11:). 

2. Bat wl~crc  all order ol',zn.eht was made up011 such affidavit, and a 
cuunter aiiidavit was filed by the defendant, and a supplutnentai 
o n e l y  t h e  plaintiif' whic!] was drtly vcrifietl ; IIt!L.l, That the 
,Jndge below erred in vacating the order. 111id. 

3. A clefendant cannot be arrested under C. C. I?. 5 149. (sub sec. 4 )  
nnlebs hc hai  bee11 g ~ u l t y  of fraud in contracting the debt for 
n-hicil the action is brought. Y1hei,t-fore, when oxe  partner in B 
firm ol>tains credit b y  false reprcsentations, the othel' partner is- 
not liable to  arrest. I t lr; .Sc~7!/  + Jlirltou v. I h y n e s  $. (,lo., 122. 

ASSACLT. 
See INDICTMEST, 1. 

ASSIGNMENT. 
See EVIDENCE, S. 

V E N D ~ R  AND VESDEF:, 1. 
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I .  In a proceeding by attachrneut, where t h c  or~!el. hrpublication 
was for four weeks instead of six, anti no order \;:IS i.i;~tlc to do- 
posit a copy of the s ~ ~ r n m o n s  and cornp1:~int in the post-office di- 
rected to the defendant nor was such deposit madc, the attach- 
ment should be vacated. ficercr~;/l v. Lu(fbri!/, 3S3. 

2. IVlierc an attscliinent against A is levied upon the goods of 1: 
wllicll beir~g perishable arc soitl b y  t11r Shcrii!; and 1% i~itarplcatls 
in thc actioil ant? recovers jucigrrrcrit. Ilr:L~l ; that  the costs end 
cspensesuf'tlic :~tt:~cliiner~t, sale. kc . ,  anr,c.iii!t limperly chargeable 
xgttiiist t11e [ ' i ~ i i c l  ; ~ r i s i ~ ~ g  fro111 >!it.;i .-:tic. ;i,,;/woo~L v. l f u ~ l i e  384. 

3 .  In such case, spier t l ~ c d e a t i ~  o S  I$, t!le Sile~.il!' is unt a, co11111eterit 
witness as  t u  any cuui~nunication nrntie to  him by I:. I / J ~ I / .  

BASKS. 

1. \\'heir a I,a;lk receives a. checi; for coilecticn 311d retains ~t I ' I J T .  
f i ) ~ ~ r  clays without presenting it for paynrent or m:ilring any e h r t  
for its collection o r  giving any notice to the depositor of its non- 
payment, the bank is liable if loss thereby ensues. Hcci~li c?f 

hrctu thc1roz.o. v. I<t\;.,ltrit, 3J0. 

2. I n  sucll c.nscs a pron~isc tliercafter made by the c!epohitor t o  pay 
to tile tan!< the alnouilt due by reason of the l o s ~ ,  is rctrclm~ 

p f ~ l ~ f l i / , e .  IOi l l .  

:$. iGllcn pnpcr is placed in Lhc hands of' a bank for collecti~):~, tke 
l~anb: ~ n u , t  t,akc tlie IrcJcessary steps to secure its prompt pay- 



ment b y  presentation a t  maturity. If it i s  not paid. the 1)ank. in 
order to  fix the liability of the drawer, most have it protested 
and due notice of its dishonor given to the depositor. If it is not 
presented, the fact that  if it had been presente:l it would not 
have been pai.1. does not excuse the liability of the bank. J b i ~ l .  

4. When onc voluntarily assumes an agency or trust  to manage the 
interests of another, such agent will not b c  allowed to sacrifice 
the interests of his principal to his OTTn ; TI~crej'o~e, when a bank 
received a check upou itself for collection, being a t  the  same 
time a large creditor of the drawer, aud failed without cxcrlsc to 
notify the depositor of the non-payment of the check : H ~ l d .  t o  
be  in law, negligence. 7bitb. 

5. In such case the bank made the check its ow11 an11 is fixeil nit11 
its full amount I bid. 

See TRUSTS ASD TRUSTEES. 4. 

BEQUESTS. 
See WILI~S, 3. 

BOND. 
1. T h e r e  certain tenants in cou l ino~~  entered I I I ~ O  a11 o l~ l iga t~on  

binding LLthemselves in this bond to rcyist hy  law any claim that  
may be set up b y  the heirs of Jno. M. W~lson ,  and in case of :L 

law suit  each is to bear his o r  her  proportionate share," anc! 
afterwards the land i s  sold for partition and the pnrcliaser (one 
of the tenants in common and a party to the obligation) is conl- 
pelled to  pay a certain sum for said Jno.  11. \ITilson's interest i l l  

the  land;  V e l d ,  that  the obligation is not an  inden~nity so as  to 
entitle the  pnrChaser to  reimbursement from the other parties 
thereto, but is simply an  agreement to resist any claim t h a t  
might be  set  up b y  .Jno. 31. \Cilson's heirs. Tr-ilso~i v. ,Cnu,li- 
fer, 347. 

2 .  Municipal bonds unpaid a t  maturity are d~shonorcd 11ke ot11c.r 
commercial paper, and a purchaser after maturlty l~olt ls  tl1e111 
subject to  all defects which mould invalidate them 111 the  hands o f  
the original holder. Helo v. Ocm'rs of E'o~sythe, 480. 

3. I n  an action against a municipal corporation upon a bond iwuetl 
b y  it, b y  o purchaser for value without notice, the plaint~ff nee11 
only show apower  in the corporate body to issue the bond. Jhrt l .  

4. Jf a municipal corporation has the pom7er to issue bonds upon 
certain conditions precedent, a n d  such bonds are issued. the  
presumption is  t ha t  the conditions were complied with and the 
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bonds are p i n ~ u  fuc ie  valid. The corporation, however, can 
show the contrary, unless it is estopped by its own acts.frorn so 
doing. 16itl. 

.i. When authority to ibsue municipal bonds upon the performance 
of certain conditions precedent, is conferred by statute upon a 
particular tribunal, such tribunal has the sole power to determine 
the fact whether the conditions have been performed or not. lb id .  

i ,  I n  an action b y  a bonu $de purchaser for value against a County 
upon a bond issued by the former County Court of such County 
~mder  an Act of the Legislature, the records of such Court are 
conclusive upon the County. The recitals in the bond are also 
conclusive upon the County and constitute an estoppel i ? ~  pais. 
I bid.  

7 A tax payer, for sufficient cause, can intervene in apt time and 
enjoin the issuing of municipal bonds, but this must be done be- 
fore the bonds are issued and negotiated and pass into circulation 
as commercial securities. Ib id .  

See CLERK OF SUIJERIOR COURT, I ,  2. 

Although natural boundaries c o ~ t r o l  course and distance and re- 
quire a straight line from one corner to another, yet where the 
grant has such other description by natural boundaries (as the 
boundary of an island) as to require a departure from a straight 
line, the latter will control. Clarke v. Wugrzer, 468. 

See ACTION TO RECOVER LAND, 3, ti, 7, 8, 9, 10. 

BREACH OF OFFICIAL BOYD. 

See CLERK OF SUPERIOR COURT, 2. 

BRIDGES. 

See COUNTY COM~SSIONERS, 2, 3. 
NEGLIGENCE:, 9. 

1. The dower or homestead interest of a wife in the real estate of 
her  husband is a mere r;yht which may never vest ; not an estate; 
Therefore, in an indictment for burglary for breaking into A's 
house, it is proper to charge that the house is tho property of A 
alone. State v. Wincroff, 38. 

2. While a husband and wife live together, the husband has a speciak 
property as bailee in the vife's separate personal estate, which 
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is ih common use by them ; Thewfore, in an indictment for bur- 
&rY where a ccrtain quilt, proved to havc beeu stolen, was the 
separate property of A's wife and was charged in the indictment 
as the property of A ;  E e l d ,  mot to be error. Ib id .  

. Whilc a husbandandwifc live together, the husband has a special 
property as hailce in the wife's separate pcrsonal property which 
is in conlinon use by them ; Therefore, in an indictment for bur- 
glary, n~liere ccrtain goods alleged to have bee11 stolen, were the 
separate property of A's wife, and were charged in the indict- 
ment as thc property of A ;  Held, not to be error. State v. Mat- 
l h e / ~ s ,  41. 

G'AKT-ASS 0 1 :  VOTES. 

See ELECTIONS. 

CAVEAT ENI'TO R. 

See CONTRACT, 6. 
I N I ~ ~ M E N T ,  G. 

CERTIFICATE OF IIEPOSIT. 

s e e  N ~ a o T m u l , ~  ~NSTRUMENTS, 1, 2, 3 

CHALLEN(;E TO JURY 

Sec ~ ' ~ ~ A C T T C E .  27.  

CHECK. 

Sec HANKS, 1, 3, 4, 5. 

CLAIM AGAINST TIlE STATE. 

See CONTRA(T. 7. 

CLAlM ANI) 1)NLIVERY. 

One in thc rightful possession of property as bailee can maintain 
a11 action of claim and delivery against a wrong-doer depriving 
him of possession ; Tl~erefore, where the plaintiff was in posses- 
sion of a mule undcr an agreement with the owuer either to pay 
him $30 at  the eud of the year as the hire of the mule. or $110 and 
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acquire an absolute ownership thereof; Ileld. that  the plaintiff 
was  entitled to  recover in an action against the defendants for 
converting the mule. Hopper r. IViller, 40". 

e&LERI< OF T H E  SCPERIOR COURT. 

3 .  A Clerk of the Superior Court. appointed to sell real estate in a 
proceeding for partition, acts in his official capacity, even though 
he is not designated as  Cled;, in the order of appointment. Cox 
v. B l n i ~ ,  78. 

2. The loss of money collected by him, in pursuance thereof. by be- 
ing stolen from a safe in which it was deposited, is an  official de- 
fault and breach of bond, for which his sureties are llable. I b i t l .  

C u M h I E R C I A L  PAPER.  

See BAXI;~, 1, 2, 3. 
BOND. 2. 

A:O;\lhIISSIONERS. 

.See COUNTY CO~LJIISSIOXERS. 
TOWXS AND CITIES. 

C O  KFEUERATE CURRESCY. 

See CONTRACT, 0, 13, 14. 

~ O K S I D E R A T I O S .  

See COXTRACT, 5, 11, 13. 

COXSTABLE. 

See INDICTXEST, 4, 5. 

CONSTITUTION. 

See DRAIXINU LANU. 
STATUTE. 
TOWNS ASD CITIE~, 13, 11. 
TRIAL, 3. 

t:OKSTRUCTIOS OF COXTRACTS 

See CONTRACTS. 
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C'OSTISGEST REJIAINDER. 

Pee I ~ A C T I C E ,  25.  

~'OXTIL4C'l'. 

1. TVherc A furnished supplies to a cropper of R, upon a promise b y  
I: to pay for the same, and afterwards B took into his possession 
cotton belonging to the cropper and sufficient to pay A's account, 
and thereafter promised to pay the same ; Held, that B is liable 
to A upon the latter promise Threadgill v. Hcletdoiz, 24. 

. 111 such casc the latter promise v a s  not made by B as surety for 
the cropper, but for himself, because the fund out of which the 
debt was to be paid was in his hand. Ibirl. 

. Irpon the cancellation of an executory contract concerning the 
sale of land, the law implies a promise on the part of the bar- 
gainor to repay such aniounts as may have been paid to him a s  
1m-t of the purchase money. Ben~~zan T. Sinlmo~~s, 4:3. 

4.  Whcre representations are made by one party to a contract, which 
may be reasonably relied on by the other, and those representa- 
tions are false and fraudulent and cause injury to the party rely- 
ing on them, he is entitled to relief. IIt'll v. Brozcer, 124. 

5 .  Whcre the quantity of land represented is the inducement to the 
porcl~ase, and there is fraud in the sale, it vitiates the whole 
contract and is sufficient ground for setting aside the sale. Ibid. 

i. The maxim of caaerrt enlpfot- does not apply in cases where there 
is actual fraud. Ibi~d. 

7 .  The repeal of a statute under which a contract has been made 
hctween theplaintiffand the State, in no way affkcts the plaintiff's 
rights under the contract. Clemetzts v. The State, 190. 

r. A Court ofEquity wlll not permit the enforcement of a usurious 
contract, but when called upon by the borrower for assistance 
will compel him to do equity hy paying the principal money with 
legal interest. Beard v. Hit,</hatt~, 285. 

9. \Vhere A was indebted to C by note dated f eptcmber, 1860, and 
K i n  1863 by agreement with A executed his note to  C, ante-da- 
ted as of the date of the original note and in substitution there- 
for ; IIel t7,  that it was not subject to the scale of depreciation, Cc- 
No!/ki)a v. Rnrnes, 318. 

10. One who maliciously persuades another to break a contract with 
a third person is liable to such person for damages ; Therefore, 
in an action for damages where the plaintiff had made a contract 
with a Rail Road Company of which the defendant was President 
and S~perintendent~which contract the defendant maliciously a n 8  



in order to  injure the plaintiff. refused to complete. IIeld,  that 
t h e  plaintiff'is entitled to recover. Jones v. S t c t i ~ l r y ,  335. 

JThere a store-keeper (undcr the U. S. R e v e ~ ~ u e  1,an.s) in charge 
of a distillery belonging to A, promised to give h a certain  sun^ 

per month as long as  he '.colitinuecl to carry on a distillery ;'" 
Held, in an action b y  A upon the promise, t l ~ a t  the contract was  
against the policy of the law and A was not entitled to recover'. 
Caton v. Steraa~t. 357. 

What  is meant b y  the  word .dollar" in a note can be  shown by 
p a r d  evidence. R~ynu vs I f u ~ ~ i > o ~ l ,  360. 

On the trial o f an  action bronght upon a I~ond dated bngns t  19th. 
1861, andpayable six months after date and expressed "to be 
paid in current funds when called fo~ , : '  it is not con~petent to 
prove that there was an  agreement a t  the time the bond mas ese-  
cuted tha t  i t  r a s  not to be  paid in Confederate mor~ey. .L)wis 
v. Glenn, 427. 

Where a note was givcn February 4th, 1855, payable twelve 
months after date, "in t h e  common qurrency of the country, tha t  
which mill pa,y tax ;:' flelcl, tha t  the Legislative scale did not ap- 
ply and that  the note was solvable in C'nited States currency.. 
Johnson v. Xiller, 439 

See RANKS, 2. 
Boxn ,  1, 2, 3, 4 ,  5 ,  6. 
COUNTY CO~IISSIOKERS, 6. 

EYIIIESCE, 8. 
S hGOTIAI3LE INSTRUMENTS. 
P.IRTNERSHIP, 2. 
SURETY AND PRINCIPAI,. 1, 2 
USURY, 1. 
VENDOR A K D  VILNI)EE:. 1, 2. 

CONVEYASCE. 

See DEEDS. 

CONVICTIOK. 

The term .'Convlct~on" in Ar t .  111, 4 G ,  of the Constitution de- 
notes a ~ e r d l c t  of gurlty rendered b y  a Ju ry  ; Thrrr fore ,  whcn 
the defendant, after verdict and judgment In the Court  below, 
appealed to this Court  and pending such appeal n-a, pardoned b y  
the Governor; IIeld, tha t  such pardon 1s autliorlzed by the Con- 
stitution and is valid. Stccte v. Alexander,  231,  
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COSTS. 

1. Na part of tlie costs of an  action call he taxed against the party 
recovering judgment. TJ~ewfo? c, when tlie plaintiff's recovered 
judgment in tlie Court below and i t  was ordeied that  a n  allow- 
ance be made to the C l e ~  k for stating an account, one half to be 
paid by tlie plaintif% aiid the other lialfby the defendants; IIelf7, 
to be error. V'd1 v. C o ~ . i ~ ~ g f o n ,  150. 

2. In  a proceeding to  make real estate assets, where the defendants 
set up  title to the land in controversy wliicli issue is found 
against then]; IIeLrl, tha t  the costs of tlie proceeding (except 
those of filing the petition) a le  propeily taxable against the de- 
fendants. ~ZToble v. Koonce, 405. 

COUNTY. 

See JCRORS, 4. 
NEOLIGEXCE, 1, 2. 
WITNESS, 3. 

COUNTY COJIMISSIOKEIIS. 

1. The Boaid of Commissioners of a County are e i i t~  usted w it11 tho 
duty and power of deciding what are necessary County exllenser. 
S(itte~t?~zcaite v. Com'ls. of Benufo~t, 153. 

2. Repairing and building bridges m e  a part ofthe necessary expen- 
ses of a County. l b i d .  

3. When an Act authorizing the  erection of a private toll-bridge 
'.prohibits the establishment of any oflie1~toll-Dri~7!/e or any ferry 
within three miles, ckc.," i t  is necessary that the owner of such 
toll-bridge shall be made a party to  an  action involving the right 
of the County to establish a f i . ee  bridge within the  prohibited dis- 
tance, before the determination of the action. I b ~ c l .  

4. Under tlie statute (Bat. Rev., ch. 27, # 8,) there is  no grade 
among the duties and powers of County Commissioners, and no 
preference is given to one over anotlier. Long v. L'om'rs, of 
Ric7~rnoizd, 273. 

5 .  A Court has no power to  interfere with tlie domestic administra- 
tion of the affairs of a County so long as the Board of Commis- 
aioners act i n f r a  cires ; Therefo,e, where it was allepad that  a 
Board of Commissioners had not levied a sufficient tax  to defray 
the ordinary expenses of tlie County, including the support of 



tlle poor, 011 account of the levy of a tax to pay for repairi~lg the 
(!ourt House : IIeZd to be no ground for interference by the 
Courts. .lbiti. 

6. It is not fraudulent for a Board of County Comnissioners to  
superadd their personal credit to the credit of the Coullty in a. con- 
tract concerning the necessary expenses of the County. Ib id .  

See ELECTIOSS! 1. 
PR-~CTICE, 8: 4. 
TAXATIOS, 1, 2, 4, 5.  

COUNTY COUl-'rT O F  Glih?;VILLE. 

See PARTITIOS, 2 .  

COVENASTS. 

A grantee who accepts a deed poll containing covenanth' or con- 
ditions to be performed by him as the consideration of the same, 
becomes bound for their perforn~ance dthougll he does not exe- 
cute the deed as a party. The assignee of such grantee is like- 
wise bou~ld. X u y i ~ t r r t l  v. X O O ~ P ,  1 3 .  

.jee \VA~III . INTY, 1, '3. 

IIEEU. 

1. A deed of gift made by a husband (~110 dies intestate) wit11 in- 
tent to defeat tlle right of his wife to a distributive share of his 
personal wtate is not void. Jumes v. Jirmes, 331. 



INDEX. 

2. A deed executed and delivered but never registered does not pass 
the legal estate ; Thewfore, where A purchased and obtained a 
deed in fee to real estate, wliicl~ was never iegistered and there- 
after tlie qrantor at  A's request executed and delivered a deed in 
fee to  A's wife for the same land, which deed was duly registel- 
ctl, (A having other property fnlly sufficient to satisfy all his then 
cieclitors) ; JTellI. that A's wife acquired an absolute estate in 
the laud. Ifiire v. J w ~ ~ i y a n ,  471. 

see ibv,zac E V E ~ T .  1. 
('OVEXAKTS, 1. 
I~ISCRIPTION OF 1, ~SD. 1 .  
~ ~ T D ~ : x ( ' E : ,  2, 10. 
3roi:i G ICE. 

lv \ t < I < A \ T Y ,  1. 2. 

i )ESCIIIPTIOS O F  LA\S1). 
'-That Jolm Brown, tlie ancestor of the petitioners died seized 
and possessed of a tract of land in said County of Gnilford, on 

the waters of 'Stinking Qualter' adjoining the lands of -," 
is not so defective a description that it  may not be possible to 
identify with certainty the land meant. Brown v. Cable, 301. 

1)ISCRETIONART P O W E R .  

8ec PRACTICE. 24. 

J)l,cjSF;STISG OPISIONB.  

Ece 3 m r e  v. .Toiles, 182, READE, J .  
Pool v. Trexler, 207, BYNUM, J .  
Stccte v. Alexalader, 231, PEARSON, C. J. 
" Ileaton, 2-10-211, PEABSON, C. J. 
'' '. IZOBS, 212, READS and B Y N T J M ,  J J. 
" " Il'eefer, 238, PEARSON: C. J. 

DIVIDENDS. 
See STATUTE, 1, 2. 
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DIVORCE. 

1. Under the  langungc of the  statute (Bht, Rev. ch. 87, $ 5,) the 
Courts, in actions for divorce CL meustl et t i i o ~ o .  are to deal with 
and determine cztch particular case upon its own peculiar circum- 
itances. ir'trylor v. il'nylor, 435. 

2. In such action, nhere  the evideuce showed that  the defendant had 
lepeatecllg threatened to  chastise the fenle plaintiff and hat1 
boasted of having done so ; tha t  bruises were foulid up011 her 
person inflicted by him ; that  she offered to return and live wit]] 
him if he would agree not to whip her, which offer he cleclilled 
i\c. ; IIeltl, that  the facts constituted iz case of s u c l ~  indignities 
to  the person as to  render her "condition intolerable and life b ~ u -  
denwmc" alld to entitle her to a divorce. l b id .  

Sce PS-~CTICE, 3. 



ENDORSEXENT. 

See ET-roexcs. 9, 11 

S o  estate or interest in land is acquired by an entry; only a r i ~ h t  
of preference. 80 where A and 15 enter lai~tl  jointly and after- 
w ~ r c i s  B declines to take out  a grant from the Ytlte and A takes 
out one in his oxvn name, paying the purchase nlolley therefor : 
ffi:lcl/7. that  H has n o  estate the Iantl. l I u l /  v. I/,t/T$el!I> 476. 

1. One ~ v h o  \1;1s bee11 ill b u r i ~ ~ c s s  as a Cle rk  antl alho I~een Cierli of 
c o , ~ r t  and  SllerifY. and who testifies that he has ) ,em frerluently 
caallccl on to examine signatures, is a co~npe tc~ l t  witness as an ex- 
pert  in the matter of lland\vriting. 1 i r i e . s  v J i r i ~ s .  14%. 

2 .  \There on the trial below such witness was pcrmittcd to compare 
thcsignature of a subscribing witness to an alleged deed. with thc 
signature of such su1~scril)ing witness to a tieposition adniittetl to 
I,e genuine, antl there llpon testified that  the signature to the tie!,.? 

was not genunle, Ili./il, not to l ~ e  error. Il,rii 

; The rule that  a ~ v r l t t c l ~  contract c:rnnot he contrati~ctcti, ad(icd tcr 
or taken i'1~o111 11y par01 erldcnce, does not apply to evct'y wt'iting:. 
7 'hc , ,eJb~r :  when the defendant as attorney for the ~~lail i t i tf  ha(" 
givenA a written assignment of a judgment in Savor of tlic plain- 
tifF for an exp re~sed  consideration : IIeld, Thnt 11:irol evidence 
was atllnissihle to show the circumstances nl~tler which the as- 
qignn~ent w-as made and the actual consideratic~n rcccived hy tbc 
defendant. W t c i ! ! :  v Cui . f rr ,  l i l .  

4. \Then the point in isme is the legitimacy of a child, eritlenrc- 
off'ered to prove the bail character af the mother for chastity tlu- 
ring the life time ofthe husband and before the birth of the child 
is incompetent. But evidence offered to s h o v  her bad charactcr- 
for truth is competent. Varlieh: v. IVliita, 173. 

5 .  I n  t he  trial of an action involving the legitimacy of n cl~ild, who is  
alleged to be  of mixed blood. it not improper to exhlblt such 
child to the jury. Ibirl. 

6. Where a defendant in a criminal action introduces cvidence as  to 
his good character, the rig5t of reply of the State is limited to evi- 
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deuce of general reputatioll and does not extend to rumors in re- 
gard to  a particular matter. 'l1hexfo~.e7 where upon. a trial for 
rape the  defendant introduced evidence as to character, and a 
witliess for the plate was permitted to testify tha t  there was a 
general rumor in the neighborhood of his (defendant's) running 
after one certsin white woman ; g e l d  to be  error. Stccte r. Lax- 
forz, 216. 
Ti7here the defendant, a negro, was arrested in the night by a 
Deputy She r i f and  three other white men, the party being short- 
ly  after joined by other white men, and while on the F a y  to the 
lIagistrate, the defendant made certain confessions, "no threats 
or promises or violence': to liiin having been otTcred, such con- 
fessions are admissible in evidence. Slate v. IIo~lul~sto~~, 256. 

I'srol eviclence is inadmissible to vary a written contract. JCTilsou 
v. Scc~~tlifcr, 317. 
111 211 action by an endorsee against the payers of a pronlissory 
~iote ,  \vherein A (who in an action of attacllnlent ag:~inst tlie pay- 
ee and  endorser had garnisheed the payers) llad nlade himself a 
party clefendant ant1 alleged a want of consideration in the en- 
tlorsenlcnt; IIeLd, that a, lctter fro111 the 11;~yee to [lie payers, 
clai~ning tile money due on the notc and clcni,zilding payment of 
the ssmc,  as not adniissiblc in evidence. ,Ueccdo~s v. Co;tciY. 
4.50. 
Tllc date of a tlecd or othcr writing is pi'itw f u c i e  evicicncc of 
the tirile of its osecution. l b i d .  

, l l le  . ~ o s f i s i o n  and prodoctionin cvidcnce of a negotiable note by  
ail entlorsee imports tha t  he acquired it boil(& f i~le fbr full value 
hefore ~natur i ly  an& \vitiiollt notice of any fact illlpeaching its va- 
lidity. I$u t  n-hen it is  s h o ~ i l  that Lhcre fraud or illegality 
ill the transfer the holder is called on to rebut tlie presunlptioli, 
by proving an adequate coi~sideration. Ibiil. 



EXECL7TTOS. 

See 1 , r b s .  1. 

A Sheriff' who malie- a sale under csccution and the  purchase 
money is not paid, is not ol~liged to re-sell immediately, but  may  
pivc the purchaser time in -n-hich tc  pay the purcl~ase money, if 
ne~ thc r  party to the execution objects or complains. JJuynor!l 
r J h o i ! , ,  1 jS. 

ESECI.TORJ A S U  AUJIISISTXB'L'ORS. 

1. An adnlinistrator is not l ial~le ns sccclc. for money receiveti by  him 
upon a claim which liad l ~ e e n  placed i11 the hands of his intestate 
for collection. ("om',~s. of Al/ rnzc~/ / rc  T. Ill(~,'r, I X .  

2 .  \There an adn~i l~is t ra tor  1oa11s money belonging to the estate of 
l ~ i s  intestate to the l iuslm~tl  of une of the next of kin, and takes 
a note n-it11 the nntlerstantling tha t  i t  is to be accepted as part  of  
11is ~ i f e ' s  distril~utivc share on final hettlclnelit ; Ifi2/d, that there 
is no presunvtion of Ian- tliat t!rc tr:nlsaction is fraudulent. 
.llo!ycj v. P c t ~ r r c ~ j ,  227. 

3.  111 an actioi~ against a11 :~~l ln i r~is t ra tor  for an ncco1111t and settle- 
ment where no final acconlit appears to  have bcen had. it is the 
intentln~t.nt of the Ian- that  no t h a l  jntlgmcnt o r  tlecrce w:ts ever 
rendered in such action. Lcr~isdcl l  v. 717iiisi~url~ :;ijG. 

1. An action l~rougllt  b y  an adn~inistrator d. h.  n .  agaiiista surety 
on the bond of a former at1nlinistr:~tor d. b. n of tlic same estate 
for assets wasted h y  I ~ i m ,  is properly brought in the uarne of the 
last administrator. ?'he nes t  of kin cannot call for an account 
and settlement without li:\vi~lg an adrninistratorl)eforc the Court. 
I1l;d. 
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FALSE PRETENCE. 
See INDICTXENT. 6. 

FEIGNED ISSUE. 

See PRACTICE, 21. 

FI. F A .  
See h c r ~ o x  TO RECOVER LAND, 13. 

LIEN, I .  

FORGERY. 
See PRACTICE, 22. 

FORNICATION AND ADULTERY. 
In an indictment for fornication and adultery where the feme 
defendant (a white woman) left this State for the purpose of eva- 
ding its laws in consummating a marriage with her co-defendant 
(a negro) but with no intent to return, and afterwards both of 
them came to this State to reside ; Held, that the defendants were 
not guilty. State v. Ross, 242. 

Bee XARRIAGE, 3.  
WITNESS. 2. 

FRAUD. 
See ARREST AND BAIL, 3. 

CONTRACT, 4, 5, 6. 
EVIDENCE, 11. 
EXECUTORS AND ADRIINISTRATORS, 2. 
MORTGAGE, 4, 5. 
~WRCRASER, 1, 2, 3. 

GIFT. 
See ADVAWCEMENTS, 1, 2, 3,4. 

IIEED, 1.  

GRANT. 
When a grant is for a particular purposs only, the conversio~~ to 
another and different use is forbidden by a necessary implication. 
R. & D. R. I?. Co. v. Corn'rs. of Alammw, 212. 

See ENTRY, 1. 
TRUSTS AND TRUSTEES, 2, 3. 
34 
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GUARDIAN A N D  WARD.  

See PARTIES. 2 

1. I-ndcr Eat. Rcv. ch. 5.7. 20, thc  application for a re-assessment 
of a honiestcad by t11c Township T3oartl of Trustees  nus st be made 
l~efore  the sale of the excess b y  thc Shcritt'. II+])littstctl? r. Pel.- 
7.y. 190. 

2. The IIomestead L a m  of S o r t h  Carolina nppl~-  to gre-existing 
contracts and are not unconstitutional. I lurreff  v. I? ic i i c~ i~~ l so~r ,  
429. 

. ~ ~ h e r c l a n t l  is sold at  execution sale "subject lo  honicstead." the 
purchaser buys sul)ject to that  exception. IOili. 

4. A husband TI-110 b y p a ~ o l  waives his homcstcad and by assurances 
and representations that  Iic nevcr intends toclaimhis homestead, 
induces another to purchase the snnic, is not thereby estopped 
from afterwards asserting his claim thereto. Lift1i:joli~t r. Eger- 
t o i l ,  468. 

See LIES. 1. 

tIOl\ lIClDE. 
See MURDER, 1. 

ILLEGALITY OF CONSIDERATION. 

See CONTRACT, 7. 

TSDICTRIEKT. 

1. I n  an indictment charging a prisoner rrith an assault on a pcacc 
officer, the oEcial character of the assailed need not be avcrrcd. 
State F. Be16,lO. 

2. Where A claimed title to a cultivated field in possession of I3 and 
removed the fence therefrom ; l i e l d ,  to  he  indictable. :Bat. Rer. 
ch. 36, 5 03.) State r. I10vi.s~ 117. 

3. A constable who neglects or refuses to execute criminal process 
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lawfully issued and placed in his hands, is indictable under 5 107, 
ch. 32, Bat. Rev. State v. F w g z ( s o n ,  197. 

4. A constable is a ministerial officer and cannot inquire into the 
basis or regularity of criminal process issued b y  a judicial officer, 
when there is jurisdiction and the process is not otherwise void. 
Ibid. 

6. I n  an  indictment for cheating by false pretences where the de- 
fendant, for value obtained, delivered cotton to the prosecutrix 
falsely representing it to be of the grade of '.good middling ;" 
B e l d ,  tha t  it is not an indictable offence, for in such case the rule 
o f  caveat emptor applies. Stccfe v. I'bung, 268. 

See  JURISDICTION, I ,  3. 
XASTER AND SERVAST. 6. 
OFFICE AND OFFICER, 3. 
TOWNS ABD CITIES, 1, 2, 3, 5, 8. 
TRIAL, 2. 

IYJUNOTION. 

T h e r e  the granting of an injunction can work 5arm to neither 
party and a refusal to grant it will probably subject one of the 
parties to  further litigation, cost and trouble, the injunction 
should be granted until the hearing ; Therefore,  when it is alleged 
in the complaint that  the defendants' testator occupied a fiduci- 
a r y  relation to the plaintiffs aud inrestecl their money in certain 
real estate (which allegation the answer denies) and no settlcmcnt 
of accounts has been had between the plaintiffs and such fiduci- 
a r y ;  Iield: that the defendants should be restrailled until the 
hearing from sclling such real estate for assets. JfcCurkle  v. 

Rnm, 407. 

See BOND, 7. 
PRACTICE, 4. 
TOWNS a m  CITIES. 11. 

JOINDER OF ACTIOKS. 

1. A claim for the recovery of real estate which has been sold m d c r  
decree of a Court  of Equity cannot be jomed in t h e  same action 
with a claim against the Clerk and 3Iaster for the purchase 
money. B,-ozuu r. Coble. 391. 

2 A cause of action founded on a tor t  cannot be  joined wlth one 
founded on contract ; but where a cause of action founded on a 
conver~iou of personal property waq joined mlth other causes 
of action founded on contract; Eleld, not  to be  er ror ;  that  the 
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pl;~intiff' niight waive the tort and suc on tlic inlplied con- 
tract. L o g c o i  v. JVcrllis, 41G. 

. A came of action against one on a joint contract as n partner may 
1)e joinetl with n cawse of ac t~on  against such partner inclividual- 
ly. I/,;//. 

4. (':tuscs of action wllicll may he joined inust alScct all the parties 
to  the  ;kction ; ~ ' I / ( : I Y ~ O I Y ,  n-hen a cvrnplcte dcter~uination of a 
vallsc of':~ction joinctl with o t l~ers  rcquircs partics not necessarq' 
to the otlicr causes of n c t i ~ n  ; J l c l ~ l ,  to  he clcinurrable. I / J ; I / .  

1 .  Tltc Superior ('ourts Irarc esc111.sivc j~iri.idiction of mistlcn~canors, 
\c.Irere t l ~ c  punisliinent is not limited to a line not esceeding fifty' 
tloll:trs, or irnprisonn~ent not exceeding one rnonth. 3 h ~ l z  OJm 
~ T ~ I . Y / ~ ~ / ~ ! / / O I I  v. I f m m o ~ d ,  33 

2. 'I'lic C'our(s of'Justices ofthe 1'c:lce hare csclusive original juris- 
tliction (n11der6 - 2 ,  c11. 81, I,:~Tvs 18(iS-'!I) of tlsc o f incc  of neglect 
of ditty lry o\-ersccrs of the VTcstcrn T~urnpikc Road. Siufe v. 
,Vy11,s3 I X .  

::. 'I'l~c Superior Courts have esclusive jurisd~ction of the olfbncc of" 
larceny of g r o w i n ~ c r o l ) ~ .  ( I h t .  Rev. ch. 32 6 '10.) Stale v. Gro- 
//(1111: 1:):. 

I .  The statutory rctluircment tliat a tales juror allail be a freeholder. 
does not apply to  the  original panel. Sttrte v. I F i w r q f f ,  48. 

2 .  The finding of the Court  below, as  to whetlier a cllallenged juror  
has  paid his taxes, is  final and cannot be  reviewed in this Court, 
fbid. 

3. Whether there are one or more plaintiffs or defendants, only four  
peremptory cl~allengcs t o  the  jury on either side a r e  allowable. 
Hrlyun v. I T ~ T ~ ~ P o I I .  300. 
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4. A County is not liable for the board of a jury in a capital case 
during the pendency of the trial. IT01171g v. Corn'rs. of BLIIL- 
cornbe, 31G. 

See PRACTICE, 17. 

JESTICES O F  THE PEACE. 

1. Justices of the Peace have no jurisdictioll of actions f o ~ ~ n d e d  in 
tort. ~\~u~zce v. C. C'. Railway Co. 9. 

2.  The facts found on a trial in a Justice's Court where tlie juclg- 
ment is for $85 or less, are conclusive upon an appeal to the Su- 
perior Court. Lomlon v. LTeacZen, '72. 

3. In such case the Justice should not include in the record sent up  
a statement of t l ~ e  evidence, unless there were exceptions to its 
admission in his Court. lbid. 

4. In  an action in a Justice's Court for a peaalty, it is sufficient if 
the warrant states the amount due and how claimed. Ibid.  

See L ~ x u ~ o r t n  ax11 TENAKT, 4. 

J UDGE'B CHARGE. 

1. In a charge to a jury, where there is no allegatiou that the em- 
phasis, tone or manner of tlie Judge impressed his words with 
any other than their recognized signification ; Hdd, not to be er- 
ror. State v. B u t ~ ~ e r ,  118. 

2 .  I t  is the duty of a jury to reconcile conflictil~g testimony, if pos- 
sible; Therefo~e, mherc in the Court below the evidence conflicted 
and His Honor in his charge assumed the falsity of the evidence 
of a witness for the defeuce and directed the jury to iuquire only 
if such witness had sworn falsely ; ?Ield, to  be error. State v. 
Brozcn, 222. 

8, When His Honor below, i11 his charge to tlie jury, singles out a 
witness (there being others testifying to the same matter) aud 
tells the jury that if they believe the evidence of such witness, 
then, kc., Held to be error. Jackson v. Com'rs. of G?.eene, 282. 

4. A Judge should not state to the jury hie estimate of a witness or 
how he appears to him; Therefore, when a witness was intro- 
duced for the purpose of impeaching a former witness and the 
Judge told the jury that the former was "a man of high charac- 
ter in his profession and appears to be a man of culture" and 
said nothing concerning the latter ; Held to be error. Crz~tcli- 
jielcl v. R. @ D. R. l?. Co. 320. 

5.  Where a prayer for instructions to the jury is distinct, the re- 
sponse of the Court should be equally distinct; Tlierefore, 
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\I-here counsel asked the Court to charge "that mrhen there is a 
conflict of testinlony between witnesses of equal respectability, 
one of ~vhoin i s a  party in interest and the other not, the jury 
h a ~ c  tlie right to consider the question of interest in deciding 
upon the credibility of the witnesses," a n d  the Court  in response- 
told the jury tha t  they had a right to  consider all the circum- 
stances attending the csaniination of the witnesses on tlie triaL 
and to weigh their testimony accordingly ; JIeld to  be error. 
Hill v. S ~ ~ r i n f i l e :  3.53. 

6. TVhere the plaintiff.testified on the trial below and introduced 
evidence of good character, and the defendant asked His Honor 
to charge the jury that  they were not hound to believe the plain- 
tiff in passing upon the issue. rrhich His Honor rcfnsed and 
charged the jury that ('they were not bound to believe anybody," 
and added ,'that when men, who have proved a good character 
before the jury, testify, the presumption is that  they will not lie 
kc.' '  IIeld not to  he  error. Helo v. C'ort~'),s. of E'o7,sythe, 289, 

See PRACTICE, 16. 

JUDGE'S DISCRETION. 

See PIUCTICE, 24. 

JUDGJIENT. 

1. Before the adoption of the Code of Ciril Procedure, the levy of rp 

senior execution on land did not p r e ~ e n t  a levy and sale under a 
junior execution and a purchaser a t  such sale obtained a good 
title. The Code has constituted a docketed judgment a lien on 
t h e  real property of the judgment debtor, and a purchaser a t  e 
sale under a junior docketed judgment acquires the estate sub- 
ject to the lien of any prior docketed judgment. Shurpe v. Wzl- 
licoxs, 87. 

2. -4 judgment obtained before the adopt1011 of the Code. if docket- 
ed n-itlun a reasonable tlme thereafter, acquired a lien upon the 
real estate of the judgment debtor. Such j u d g m e ~ t s  were not  
pi ejwlzced b y  the adopt~on of the Code. l b i d .  

3. T h e r e  the defendants Kere in the t o ~ n  in which a Court was ins 
session, a t  n-hich a judgment was rendered against them, and did 
not communicate the nature of their defence to their counsel o r  
file an answer ; IIeZd, that  they were guilty of inexcusable neg- 
lect and not entitled to  have the judgment vacated under C. C. 
P.  6 133. Xlzider v. Rollins, 271. 

4. I n  an application to vacate a judgment, the burden is on the a p  
plicant to  show a proper ground. IBid. 
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,5. \\-here a debtor whose real estate is encumbered with a judgment 
lien sells a portion of it, a judgment creditor who has a lien upon 
the whole land is compelled to exhaust the unsold portion for t he  
satisfaction of his judgment before resorting to that which has  
been sold. Jcich-son v. Sloan, 306. 

6. This however is not to be done it trenches upon the rights 
or operates to the prejudice of such judgment creditor. Ibid. 

7. So where A obtained judgment against two partners and under 
execution issued thereon certain real cstaie (alleged to be the 
property of the partners, which allegation was not sufficiently 
denied in the answer) was sold by  the Sheriff who held the pro- 
ceeds of sale ; Held, in an action by B (who had purchased from 
the partners certain other real estate on which the lien of A's 
judgmcnt rested) to restrain A from selling under his execution 
the land purchased by plaintiff', that  A should be restrained from 
sclling until an account could be taken of the fund in the hands  
of t h e  Glleriff'and a distribution made of the same, so as to  as- 
certain whether or not A ' s  judgment would be satisfied there- 
from Ibiri. 

8. The practice of granting judgment no?> obstatzte ceredicto is very 
restricted and is confined to cases where a plea confesses a cause 
of action and the matter relied upon in avoidance is insufficient. 
Xoye T. P e t m y ,  327. 

Sec PARTIES, 2. 
PIUCTICE, 18, 23. 
Towr;s AYD CITIES, 11. 

LANDLORD 9N1) TENAKT. 

1. I u  a proceeding before a Justice of the Peace under the  Landlord 
and Tenant Act, (Laws 1868-'GO, ch. 156,) a defendant who does 
not deny having entered as the tenant of the plaintiff, is estopped 
fiom setting up  a superior title existing a t  the date of the  lease 
or subsequently acquired from a third person. Heyer v. Beatty, 
28. 

2. Where A rented land from B without any agreement a s  to  t h e  
rent to be paid; LIeld, that A was a tenant and entitled t o  t h e  
whale crop until a division. Foster v. Penry, 131. 

3. In  an  action b y  B to recover the rent, when neither the  sum de- 
manded nor the  amount ascertained to  be due, exceeds two hun- 
dred dollars; Held, that  the  Superior Court has no jurisdiction. 
I b i d .  

4. Vpon an  appeal from a Justice's Court, i n  an  action under the 
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Landlord and Tenarit Act, when a third person claiming as Imd-  
lord of the  defendant has been made a party defendant in  the 
Superior Court, and the appeal is dismissed as to the  tellant de- 
fendant, no writ of possession can issue from the Justice's Court 
until the determination of the controversy between tlie plaintif 
auil interpleading defendant. Boll ins v. ITcti~y. 269. 

1 .  Wllen on a trial for larceny, it was in evidence that  the prosecu- 
tor had money, that  the defendant knew he had it, tha t  they 
were drinking together and vere  on the road together a t  night, 
that the plosecutor was drunk and unconscious and the defend- 
ant had an opportuility of handling his person. and that the de- 
fendant had no money on that  night but  had some on the follow- 
ing day; kIcld, that  tlie evidence mas sufficient t o  warrant the 
jury in returning a verdict of guilty. Shfe v. l f ~ l a o ? ~ .  120. 

2 .  Where on a trial for larceny there mas a. conflict of testimony as 
to whether the a1 ticle alleged to  be stolen was a "calf" skin or 
a "kip " skin; fleltl, that  His IIonor properly left the disputed 
question to the jury and their verdict settled the same. ,stair 
v. Campbell, 261. 

1. But  in an  inclictnie*lt for larceny when the article stolen is da- 
scribed as a "calf" skin and is proven on the trial t o  be a "kip" 
skin; IIeltl, to l ; t ~  no variance between the allegation and the 
pioof. Ibid, 

See JURTSDTCTION, 3. 

I,ARCEKP O F  GROWISG CROPS. 

See JURTSDT~'TIOX. 3. 

LEASE. 

See P U R ~ H A ~ E R ,  4 

LEGACY. 

See WKLS. 3. 
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LIEN. 

1. The  lien created by a levy made under execution prior to  the  
adoption of the Constitution of 1868, is  lost by  a failure to take 
out  a ven. ez. and the issuing of a n  al ic t s j .  fu.  after the  Consti- 
tution went into effect. Jumps v. West, 290. 

See JUDGMEXT, 5, 6. 

LIh'IITBTIONP. 

1. To  t ake  a case out of the operation of the statute of limitations, 
th,e promise to  pap or the  acknow!edgment of the  debt must be 
made to  the creditor himself. Parke7. v. SI~uford, 219. 

2. A tender of depreciated currency will not prevent the operatio11 
of the  statute. Ibi t l .  

3. An a c k n o ~ l e d g n ~ e n t  of a debt, barred by the  statute of limit& 
tions, in the following language, viz : "I owe A a considerable 
sum, $1,000 or $1,200, and I reckon more, and 1 want it paid. A% 
is not uneasy about it," is not sufficient to take the ease out of 
t h e  operation of the statute. Faisou v. Bowden, 425. 

4. A n  acknorrledgment or promise in order to take the case out of 
the operation of the statute of limitations, must be made to the 
c~edi for  himself. Ibid. 

MhKDAhIUS. 

See PRACTICE. 3. 

MARRIAGE.  

1. A ~narriage,  solemnized in a State whose laws permit such mar- 
riage, betv-een a negro aud a white person domiciled in such 
t t a t e ,  is valid in this State. Stute v. Eoss, 212. 

2 .  The domicil of the husband becomes that  also of the wife upon 
marriage. Ibid. 

3. A marriage, solemnized in a State whose laws permit such mar- 
riage, between a negro and a white person domiciled in this State 
and ~ h o  leave it for the purpose of eradmg its laws and with in- 
tent to  return,  is not valid in this State. Btate T. Kewedy, 231. 

Eee PRACTICE, 12. 

AIASTER A S D  SERVANT. 

1. A master may be  liable to a servant for injuries received iu his 
service from the negligence of the master. Hardy v. C. C. Rail- 
u>ay Co. 5. 
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2. Also, for injuries received from the negligence of a fellow servant, 
if the  master was negligent in selecting r, bad one. l b i d .  

3. Also. for injuries receivedfrom bad machinery negligently selec- 
ted b y  him. 1bid. 

4. H e  is not liable to a servant for injuries recrived from t h e  negli- 
gence of afellow servant in the  same employment. l b i d .  

5. The provisions of Bat. Rcv. ch. 70, 5 1. are confined to  the enti- 
cing of servants by  indenture or b y  contract in writing. Stute 
v. Iiice,  194. 

6 .  It is no off'ence a t  comiiion law to  entice an infant from the ser- 
vice of his parent,  Ilrid. 

7 .  A master is liable for an injury to a servant resulting from the 
negligence of a fellow servant if the master contributes to t h e  
negligence. CrutchJield T. R. 4 D. R. B. Co. 320. 

8. It is the duty  of a servant to notify his master when anything is 
out of order in his peculiar department and if he neglects to do 
SO and continues in his employment and is injured, he cannot re- 
cover damages of the master. Ib id .  

MILLS. 

See EVIDEKCE, 12. 

MORTGAGE. 

1. A mortgagee with a power of sale is a trustee, first, to  secure the  
payment of the mortgage debt, and second, for the mortgagor as  
to the excess. Kol-neguy Y. Spicer. 95. 

2. This power is to be  watched with great jealousy, and when there 
is any unfairness, such as  complicated accounts, kc., or any sug- 
gestion of oppression, such as  usury, kc., the mortgagee will be  
enjoined from selling until the balance due is ascertained and all 
equities between the parties declared. Ibid. 

3.  A mortgagee who purchases a t  a sale made by himself under a 
power of sale in the mortgagedeed, does not acquire an  absolute 
estate. Such a sale does not alter the  relation existing between 
the parties. Whitehead v. Hellen, 99. 

4. A mortgage of a stock of merchandise, containing theprovision 
that the mortgagor is to remain in possession and continue to  sell 
the goods, approaches the verge of being on its face fraudulent in 
law, but  is not so. Cheatham v. Hawkins, 335. 

5. In such case the mortgage affords the strongest possible ground of 
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presumptive fraud and the burden of disprovil~g the fraud is upor: 
the party claiming under the mortgage. l t i d .  

6. Powers of sale in mortgage deeds are looked upon by the Courts 
with extreme jealousy and whenever there is a controversy be- 
tween the parties as to the amount due or other complication, t h e  
Court will require the foreclosure to be made under judicial di- 
rection and after all controverted matters have been adjusted and 
the balance due fixed. Nosby Y. Hodgc, 387. 

See V E N D ~ E  AND VEXDEE, 1. 2. 

MUNICIPAL BONDS. 

See BONDS, 2, 3, 4, 5, 6, 7. 

3lUNICIPdL CORPORATIOXS. 

See STATUTE, 5 .  
Towm AND CITIES. 

MURDER. 
Words, however grievous, are not sufficient provocation to reduce 
the crime of murder to manslaughter. State v. Carter, 20. 

See TRIAL. 2. 

NEGLECT. 

@ee JUUGXENT, 3. 

NEGLIGESCE. 

1. One who attempts to cross a swollen stream, the bridge over it 
being out of repair, when ~t is apparent that the stream is s ~ ~ o l l e n  
and dangerous to cross, is guilty of contributory negligence and 
in case of illjury cannot recover damages ofthe County for failure 
to repair the bridge. J u c k m n  v. L'om'rs. o f  Greene, 282. 

2. The fact that such bridge was down and out of repair for some 
time ufter the injury to the plaintifl'is not eridence of negligence 
on the part ofthe County. lbi t l .  

3. I t  is the duty of a Rail Road Company to provide a sufficient 
number of brakes upon a train to stop it within areasonable time 
and distance, and a failure to do so is negligence. E'o~bes  v. A. 
L+ l'i. C. R. R. Co. 454. 

4. If one wantonly or carelessly drives stock upon the track of a rail 
road he is guilty of contributory negligence, and if the stock is 



532 ISDGX. 

injured, cannot recover in an action against the Rail Road Com- 
pany. lbid. 

1. A cert~ficate of deposit, when expre-sed in nego t~a l~ le  words, is 
negot~able and subject to the same rules that control other nego- 
t ~ a b l e  paper. Johxson v. IIenendersol~, 227.  

2. T o  constitute a ncgotiable instrument, the promise must be  to 
pay in nzmey; Thewfore, where a cert~ticate ofdepos~t given to 
A and payable ' ' ~ n  current funds," came to B by several endorse- 
ments ; IIeld, in an ac t~on  b y  B against an  intermediate endor- 
ser, that B was not entitled to  recover. Ibzd. 

3. In  such case B stands in the shoes of ,4, and his only remcdy is 
against the person who issued the cert~ficate. l b i d .  

See Bosn, 2, 3, 4, 5 ,  6. 
EVIDENCE. 9, 10, 11. 

KEW TRIAL. 

See PRACTICE, 11 

OFFICE S N D  OFFICER. 

1. The provisions of Chapter 111. 4 25, Battle's Revisal, prescribing 
a penalty of $23 against any person who is duly elected or ap- 
pointed Town Constable and who refuses to qualify, kc., are not  
in conflict mith S r t .  I., 17, of the  Constitution. L O I L ~ ~ I .  F. 

Deaden, 72. 

2. The salaries of the officers and the pay of the employees of the 
Etate are not subject to any judicial process a t  the instance of 
creditors. S w e p o ~ l  v. Tzcmer, 115. 

3. One who professes to he the incumbent of an office and performs 
the duties of the same is estopped from denying the legality of 
h ~ s  appointment ; Therefore, where in an indictment for failure 
to keep a public road in repair it was proven by ya ro l  evidence 
tha t  the defendant professed to  be overseer of the road and had 
in all respects acted as such ; Held, to be unnecessary to  show 
his appointment b y  the Court record. State v. Long. 254. 



OFFICIAL B O S D .  

See C'LEEK OF SUPERIOI< VOUHT, 1, 2. 

OVERSEER OF ROBI). 

Fee OFFICE AFD OFFICER, 3. 

PARDON. 

See VONVIC~TION. 

PAREST ASD CIIILI). 

PARTIES. 

1. Wheu  in an action for the recoTery of real estate, both the plain- 
tiff'antl a third party claim to be the  landlord of' the defendant, 
the lat ter  has a right upon affidavit to be let in as  a party defeu- 
dant to the action. Rldinx V. JZOZIL'IL.S, 264. 

2. !n such case if a judgment by  default is take11 against t he  tenant, 
no writ of possession can issue until the determination of t h e  
controversy 11et\\-ee11 the plaintill' ant1 the interpleading defen- 
ciant. 1I)ir l .  

, If such application to  he made a party is denied, the applicant ic 
a "party aggr~evecl" for all the purposes of an appeal, under 6 
299, C. C, P. I h d  

4. In an action for the recovery of real estate, a tliird person who 
claims title paraillount and adver.se both to plaintiff' and clefen- 
clant, should not hcperinitted under 5 5 GI and(i6, C. C. P. to make 
himseli'a party to the action. C'ol!jroce v. 1iuo1ic.c. 363. 

5. \Vhere an action is brought by a guardian upon the bond or a 
former guardian, to which bond the  plaintiff' guardian is surety, 
it is necessary that the wards of the plaintiff shall be  made parties 
plai:lt,iff' and a procl~eila ( m i  appointed to protect their interests, 
I17i l~ox V. IIot~sfoil, 375. 

6. A n  action upon a note executed to a deceased person during his 
life-time for land sold by him, should be brought in the name of 
his personal representative. Illu~tkr~~shir, r. IIuIL~, 8 i T .  



7 .  KO one can prosecute or defend an action except in person or by 
an attorney authorized b y  some writing. Phcebe v. Black, 379. 

8. But  a cestui yue trvst in prosecuting an action for his equitable 
property is entitled to make his trustee a party and a ~ a i l  himself 
of the legal estate In such trustee. Ibl'd. 

9. If such trustee voluntarily makes himself a party plaintiff to sus- 
tain some interest of his own, no one can represent him vi thout  
authority in n-riting and he must give a prosecution bond. If 
however he is made a party plaintiff b y  his cestui pue h i s f ,  with- 
out his consent, no authority from him to prosecute is  necessary 
and no prosecution bond can be  required of him. l b i d .  

10. A Court has n o  power t o  permit a cestui pue trust to  make his 
trustee a party plaintiff without his consent, except upon notice 
to him and an adjudication that he  is a trustee. Ibid. 

See C O C N T ~  C o m m s I o x E m ,  3. 
PRACTICE, 9. 

1. The Courts have no power to order a sale of land for partition, 
when one of the defendants interested therein 1s tenant b y  the 
curtesy and objects to  t he  sale. Pa rks  v. Siler, 191. 

2. Under the provisions of ch. 41, Laws 1831-'2, the former County 
Court of Granrille had authority to order the sale of land for 
partitlon, Alletz r. ChappeLZ, 287. 

3. When the record of the Court in such case shows no order of 
sale, but a report of sale, a new sale ordered and confirmed and 
a deed made to the purchaser, i t  sufficiently appears tha t  such 
sale was made by order of the Court. Ibid.  

PARTNERSIIIP. 

1. I n  a general partncrship, the dealings of each partner with third 
persons, in any manner legitimate to  the business, are binding 
on the partnership. Johnson, Clark (j. Co. r. Bernheim, 139. 

2. In a special partnership, t he  power of each partner, in regard to 
dealings with third persons mho have notice of theterms, is spe- 
cial. If however the terms are violated and the transaction enures 
to the benefit of the partnership, the partnership is liable. l b i d .  

See ARREST ANDBAIL. 3. 
JOIKDER OF ACTION, 3. 
JUDGNEXT. 7. 



INDEX. 

PLEADISG. 

1 .  A n  answer which sets out "that no allegation of the complaint is 
true" is insui3icient. It is necessary tha t  the  defendant shall 
separately answer each allegation of the complaint, b y  a general 
denial either of the whole allegation (not the whole complaint) or 
by  a specific denial of some selected and specific part  of the alle- 
gation. Beye l  r. Heafty, 23. 

2. Amendments to pleadings which further justice, speed the trial 
of controversies or prevent unnecessary circuity of action and un- 
necessary expense, should be liberally allowed on proper terms. 
Com'rs. of Alarna~zce v. Blair, 136. 

3. Where the Court below allowed a defendant to plead his discharge 
in bankruptcy a t  Fa11 Term, 187.5, which discharge was granted 
May 21st, 1869 ; Held not to be error. F a l k n e ~  v. EIunt,  20.2. 

See SPECIAL PROCEEI)ING, 2 .  
USURY, 2. 

POSSESSIOS. 

See 'I'Y.USTS AND TIIIJSY EES. 2, 3. 

POWER OF SALE. 

See MOILTGAGE, 1, 2, 3. 6. 

PRACTICE. 

1. Where no specific time 1s designated for compliance with an or- 
der of this Court, it will always, before any ulterior proceedings 
are allowed, fix a time certain, a t  or upon which the order shall 
be obeyed. Faircloth v. Isle,, 49. 

9 .  I t  is contrary to the rules and course of this Court, without a 
special orticr, to issuea certitfcate of any opinion or judgment in 
term time. Ibitl. 

2. When a mandamus is granted to compel a re-canvass ofelection 
returns by a Board of County Commissioners; Held, not to be  er- 
ror to grant a t  the same time an order restraining the persons de- 
clared elected upon the first ci~llrass from exercising the duties of 
their offices. Moore v. Jones, 188. 

4 Lpon the granting of an  order restraining certain persons from ex- 
erc~sing the  duties of certain county ofices to  which they had been 
declared elected by the IJoard of County Commissioners ; lield, 
not to be error to require from the plaintiffb a bond for costs, 
damages, kc .  Xoore v. Jams, 1S9. 



When the record of a case brought up  on appeal to this Court is 
imperfect, the case will be  remanded t o  the Court  below. Brad- 
/(?/ v. Jones, 204. 

I t  is error for a Court to submit a question to the jury upon- 
m-hich there is no evidence. S'tcde v. Bs-ozo,, 22.2 

A defendant in a criminal action, who introduces a witness in his 
l)el~alf, does not vouch for his truthfulness and it is no evidence 
of the defendant's guilt if such \vitness swear falsely. Ibitl .  

Facts brought out in a cross-examination of such witness for the 
I)urlIose of' irnpcacl~ing l ~ i m  can havc Ihuf c t f e c f  o d y  and cannot, 
Ilnl-u the further eft'ect of substsntive cvidci~ce of the defendant's 
guilt. f1)I'd. 

In an action ag:tinst sevcrul dcfentlants 1%-hosc lialjility i s  joint 
and a l ~ o s e  interest in the action is ilenticnl, tllc defendants T\~ill 
not be pwn~i t ted  to scvcr in their dcf'cnce. l h ~  (r'laloc, v. Dl:- 
I : , , . S , S ~ I ~ ,  m. 
>\  tlernnrrcr. wl~iclt ill order to sustain itself invokes the aid of 'a  
f';lct not appearing upon t h e  coxnplaint nrust IJC overruled. f11i1L. 

\Tl~c.re in co~rtcmplation of r~~arr iagc .  A convcj etl 1:~11t1 to J;, l ~ i s  
inte11:ictl wili., for life with re t~l :~inde~.  to her children by snclj 
~ l i a n ~ i : ~ g e  ; :mu aftern-anls ju~lgmeilts were o1)tainetl  g gain st A : 
ant1 tllercaflcr A con~cyet i  :11l his remaining interest in the I.111(l. 

in t r ~ ~ i t  t o  securc a debt ; and nltcrwar~ls A and 1E died without 
c'lil:ll~cri air11 n petilion was filed 11y the .~\tln~inistrator of A t o  
s,.ll t l ~ c  Innd for assets ; ILlrl, tha t  the Adrnii~istrator should 
lllalic the mlc ant1 pay thepnrc!~ase money i ~ c o  Court, to bcdis- 
tyil,~itcti luiclcr the order nf'the Court. -1hctlLx v. I I ~ r i e ,  29:). 

{-nJpr Tlnt. II~T-. ch. 45. 4 71, every interest in real esta:e, w l~e t lb  
(br legal or equitable, is su))ject to sale by an Administrator for 
assets. /h id .  

( ) n l ~ ~  such eqnit ~ b l c  ii~terehts in Iand as  arc a~itliorizcd by the Act 
nf 1$11', can be s ~ l d  under esc:ution. f h i t l .  



An action upon a feigned issue, brought by appeal to this Court 
wilI be dismissed. Blake v. As7~ew, 325. 

A general exceptipn to the whole instruction of the Court below 
must be overruled if any part of it is right. Bryan v. Harrison, 
360. 

Whether there are one or more plaintiffs or defendants, only four 
peremptory chaIIenges to the jury on either side are allowable. 
Ibid. 

Where a fact has been decided in a Court of Record, neither of 
the parties shall be allowed to call it in question and have it tried 
over again, as long as the judgment stands unreversed ; Tllere- 
.fore, in an action against the defendant to recover possession of a 
tract of land which had been allotted to her as dower in an action 
theretofore had between herself and the plaintiffs herein ; Held. 
that the plaintiffb were estopped by the judgment in the former 
action. Gay v. Sta~zceU, 360. 

I t  docs not require an order of Court to authorize the bona jiitle 
receipt of money by a Clerk and Master upon a bond before its 
maturity, given for the purchase of land at  a sale under decree of 
Court which has been duly confirmed. Brown v. Coble, 391. 

After the payment ofthe purchase money for land sold under de- 
cree of Court an order of Court is not necessary to enabla the 
Master to make a valid deed to the purchaser. In  such caw, 
however, the Naster and purchaser take upon themselves the risk 
of determining that the case is one in which such an order would 
be fit and proper. Ibitl. 

W5ere in an action against three defendants for goods alleged to 
have been sold and delivered to two of them at the request of tlie 
third, which action is tried before a referee who does not find any 
fact fixing a liability on the third defendant, but reports that 
plaintiff should have judgment against the deJeiz~1nnt; IIeZd, that 
the plaintiff' is not entitled to judgment against the third defend- 
ant. rlllet~ v. ,lfc,?&x, 398. 

Where a jury upon an issue of forgery find a verdict in faror of 
the defendant, the circumstonccs upon which the plaintiff relied 
in that issue cannot have the force to estop the defendant from 
claiming under the instrument. JO~~NSOIL V. Woody, 397. 

\\'here judgment was rendered against the defendant in a Jns t l ce '~  
Court from which he appealed to thesuperior Court, where judg- 
tucnt was again rendered against him, he making no defence t o  
tlie action, and more than one year after the docketing of the 
judgment, the Judge of the Superior Court set the same aside and 
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INDEX. 

ordered the case to be re-opened on the ground that defendant 
had had no notice of the judgment; IIdd, to he error. ,MeDon- 
id v. Walkins, 399. 

The exercise of the discretionary p o w r  of the Court below in re- 
gard to security for costs is not sl~bject to review in this Court. 
A d a m  v. Irleeves, 412. 

A Court has no power to order a sale of land for the purpose of 
converting it into other property where it is limited in contingent 
remainder. Justire v. Gu1'071, 442. 

See ACTION TO RECOVER LAXI), 1 ,  2, 1.7. 
AMEX~MEXT, 1: 2, 3 .  
ARBITRATION AKD AWARI), I, 2, 3. 
ARREST AN) EAII,. I, 2 .  
ATTACHMEKT. 1, 2. 
HOAI), 7. 
CLA13f AND ~EJ ,TvER~- .  1. 
COSTS, 1, 2. 
EXECUTORS ASI) ADMINISTRATORS. 3, 4. 
INJUNCTION, I. 
JOIXUER nF ACTIOA, I ,  2, 3, 4. 
JUDGE'S CHARGE, 1, 2, 3, 4, 5 .  
JUDGMENT, 1, 2, 3, 4, 'i, 8. 
.JUSTICES OF THE PEACE, 2, 3, 1. 
LANDLORD AXD TESANT, 4. 7 , s .  
PARTIES. 
PARTITION. 1, 3. 
SPECIAL PROCEEI)ISG, I .  
TOWKS A m  CITIES, 11, 12. 
TRIAL. 1, 2. 
VERDICT, I .  

PROCESS. 

coupled with the fact that afterward.: a deed w\-us made to A as 
assignee of Moore, and with other evidence tending ta show that 
there was a sale and that Moore wac the purchaier, and that 
thereafter the defendant in the z l n .  r z .  acknowledged under his 
hand and seal that a sale had been made. ronst~tute.; a .~ufiic~ent 
return. H a p a r d  v. Xoo, e, 1%. 

2. In  such case it is immaterial that the crrr. P T .  raricd from the 
judgment in being for a less amount. l f / i ~ l .  

2. A levy onland endorsed by a Sheriff upon a JS.  fa. which he re- 
tained in his handi; until after i t s  return day, is invalid. 16id. 



See ATTACHDIEXT, 1. 
KXEXTTKOS. 

1. One n ~ h o  claims against a prior donee or creditor as a purchaser 
fcrr value,   nu st prove a fair consideration, not up to the full val-  
ue, but  a price paid which does not cause surprise or warrant a 
suspicion of fraud or contrirance on the part of the purchaser. 
W O ~ ~ I L ! ~  V. C'cctldell, 6.2. 

2 .  Where A procures his land to be sold under execution with intent 
to defraud his creditors, and B purchases it a t  a grossly inade- 
quate price a i t hon t  knowledge of the fraudulent contrivance of 
A. he is not a t o i i , ~  <fi l c  purchaser for valuable consideratiuu. 
1Did. 

3. Where  A, with intent to  d e f r a d  his creditors, furiiished rrlollcy 
to his daughters (being indebted to  then^ a t  the time) with which 
to purchase his land a t  erccntion sale, they not bcing parties to  
his fraudulent purpose and not buying for h is  use, and the  daugh- 
ters purchased the land for a fair value ; Held, that  the daugh- 
ters obtained a good title. Shnrpe v. Williuir~s, 87. 

4. \Vhere a party seeking relief against an innocent purchaser fur 
value without notice, is in clefault, the loss must fall up011 hirn : 
Tl~e~-efore, where the plaintiff' execnted a lease for a term of 

years [or the consideration of $%, when the intention and agrce- 
u e n t  of the parties thereto was that the  coi~sideration should he  
623 p e r  ~ I L ~ I I L  and the error occurred through the inaclvertancc 
of the draftslnan, and af'tcrwards the lease was assigned to an in- 
nocent purchaser for value without notice ; Ileld, that  as  to such 
pnrchaser the plaintiff\vas not entitled to 11:~re the leasc corrected. 
H w r y  v. Smith, 311. 

See GRAST, 1. 
~ ~ A S T E K .  AND SE:RV.\ST. 1, 2, 3. 4, 7, 8. 
NEGLIGENCE, 3, 4. 
.k TATUTE, 1, 2. 
')'~X.+TJON, 1, 2, 



RLLI'E. 
1. Carnal knowledge ot'a niarried \roman. obtained 11g~Ji.trvd ill per- 

sonating her husband. does not amount to r a p  : ~ ' I I I Y P ~ O J ~ V ,  
wlicre B 1%-as indic,ted for an asaar~lt with intent to  co~li~ii i t  rape 
011 a married wonian: and the Court eliargetl t , l~e  jury: that,, if he 
intended to  h a w  connectio~i wit11 her 1)y f r r r l r r l  in personating 
her husband, he was guilty ; Ilelrl to  Iw error. Sfn l r  v. l l l ~ k s ,  1. 

2 .  A n  i~idic t~nent  for an assault with intent to vornmit x rap? (1111der 
Hat, Rev. ell. 32. 5 5) is supporletl 11y proof' of' an aswul t  with in- 
tent to nnl:iwf'i~llg m d  carnally know ant1 abuse :I f(:malc child 
under tcn gcars or age. S f d e  v.  J u l i ~ t s t o ~ ~ ,  %!I. 

3. 111 such case, it is sufficient t c ~  show that the defendant atte~npt'd 
to do the act. i . e. to carnally know and abuse tile clliltl. Ibid. 

REGISTRATION. 

see  DEED, 2. 

SALK FOR 'J'AS1:S. 

1. T11c "niinimu~u" 1)rice at a salc for taxes nndcr thc L. S. Kwc- 



llue I.a\r-6. IS the least price which, in the o p i ~ ~ i o n  of the Collec- 
tor, the propcrty ought f a~ r ly  to bring. S l m y e  v. IVtlliit~~ts, 8 i .  

dl,.! X , U K K .  

1 .  \Vortls t'alsely hpol,e~~. chn~ging one wit11 a!l inh111uus off'cnce or 
with an infectious disease 01. impeaching his trade or profession, 
:ire JVI. sc actionable, Pe!/rilnc r. Stoltz. 84!). 

2. \Vhcre the \vo~.ll.; spoken (lo not on their facc iniport such tlegra- 
tlation, t11e plaintif in ortler to rccorer must aver some special 
timnage and ~ m w t  show I,!; proof that he has  in fact sustained a 
lohs. l b i t l .  

3. It' a t  t l ~ e  time ot' the ;tllcgcJ slal~ileruns wurtls, the person con- 
cerning  lion^ they arc s l m k c ~ ~  is not liable to an ~ n f a n ~ o u s  
puni..;lnneiit by reason oT the ofcnc~c cl~argcd, thc words are not 
1)"'. ", actionable ; ? ' /~o~c /b i~ .  when the defendant i r ~  1870 said of 
the plaintiff t h ~ t  he IlaJ sworn falsely in 1857 before t!~e Board of 
Itcgistrars of Davidson County, then acting under thc provisions 
uf thc *\ct of' Congress, entiilecl "an .%ct to provide for the 111orc 
cficient gorernmcnt of the rebel States" n-hicli Act  ceasctl to 
operate in this State before 1SiO. I l e ld ,  that tho plaintitf: no 
speciai tlan~agc 11ei11g allegeil. cr~nltl 11ot reco\-el.. Il)ir/. 

S p E C l h l ,  I J l ~ C ) ~ ' E I ; . l ) I ~ ~ ~ .  

1. A special proceeding 11y a crcditur against an administrator o r  
excentor for an a c c o n ~ ~ t ,  must be by su~mnons  and complaint in 
the tirst inst,ance. .-Illy other cre~li tor coming in, need not file a 
con~l~la in t  1111lvss l ~ i s  claim is denied, but snch claim must be 
~,criticcl nllless it is a jutlgmrnt or some writing signed b y  thv dc- 
t.easet1. ISlW v .  ~1Ill l~// / , l / .  22. 

2 .  \\'here in suclt 1)rocccdillg the l~ l a i~~ t i l t '  liletl memoranda o f t l ~ r  
cridences of d c l ~ t  but no conlplaint, xncl the defendant answered 
and thereupon the plaintif replied; lh:1d, that the pleadings were 



543 ISDES.  

irregular and the Court below com~nittcd no error in remanding 
the cawe  to tlie Clerk in order that the plaintiff'might tile a com- 
plaint. Ibirf. 

See COSTS. 2 
PRAC'TICX.:~'L, 13. 

See COSTRAC'T, 7 .  

STATUTE. 

1. The provisions of' Ch. 2;lfj. Laws 1871-'5, which enacts "that all 
tliviclends Iteretofore ~leclared or whicl~ shall hereafter he declared 
1,- any corporation. company or association, whether chartered 
or not. which sliall not be recovered or claimed by suit by  the 
1)artie.z entitled t l~ereto for five years after the same were or shall 
I J ~  declared, shall be paid hy the corporations, <kc., to  the Trus- 
tees of tlie rn i rers i ty ,"  arc in conflict n-ith article IS, 6 6, of thc 
Constitution. ZToi rers i t !~  v. -I-. ( I .  11'. I<. 6'0.: 103. 

2. 'J he word "dividend" as  used in that section of the Constitutir,~l 
is synonymous with "distributive shares': and is used as  a con- 
verti1)le tcrltl meaning t,he same thing, viz : "dividends or dis- 
trihntive sltares of the estates of decrascd persons." lbitl. 

.:. Altliouglt a statu:e m:~y be tlncoiistitutional in part  and constitu- 
tional in part: vet  where only one object is aimed a t  and the s a n e  
i s  unconstitutional and all the provisions arc contributory to i t  
nnll wc~nltl not 11:tvc been enacted Gat for the main ohject, the 
wl~ole statnte is void. Durb!/ v. City of 7l7i l rn i~~y/2orr,  133. 

4. ' I ' l ~ o c ~ f o ~ ~ r .  where the plaintif acted as registrar of voters prclimi- 
nary to an election lleld under Ch. 43, Private Laws 1874-'3, ' L d n  
Act  to  amend the C l~a r t e r  of the City of Wilmington,': whic l~  
Act is unconstitutional, 11e cannot rccorer the value of his scr- 
vives in an action against the city. [ b i l l .  

5. It is  con~l)etrnt  for the  Le.gislaturc by a retrospective statute to 
v;iliilate an irregular or delectivc cxecntion of a power b y  the au- 
thor i t~cs  of a municipal corporation acting uucler a. former statute. 
wl~ere  110 contract is impaired a:~d the rights of third persons are 
not injuriol~sly afFcctec1. RPIO v. (!om'rr of P o r r y t h ~ .  489. 



STATUTE OF LIMITATIONS. 

See LIMITATIONS. 

SCPREME COCRT. 

See PRACTICE, 1, 2, 5, 15. 

SITRETY A N D  PRINCIPAL. 

1. Tf a creditor agree with his principal debtor in such manner that 
he is bound by the agreement to postpone the day of payment, 
the surety is thereby discharged from all liability. Scott v. 
JIurris, 206. 

2. In  such case it is immaterial that the agreement for forbearance 
is usurious. Ibitl .  

TAXATION 

1. Where the Board of Trustees of a Township meet the County 
Commissioners in joint session, at the request ofthe party inter- 
ested, and assess property for taxation and make a verbal report 
of the same to the Commissioners ; IIeZd, that the assessment 
was properly made. CO~L'TS. of Uniot~ V. C: C. 12ailulay Co. 
123. 

2 .  Where the law prescribes that "all the real estate held b y  the 
North Carolina Railroad Company for right of way, for station 
places of whatever kind and for workshop location, shall be ex- 
empt from taxation, kc  :" IIclil, that such exemption covers only 
such real estate a.: is actually held and used for the purposes ex- 
pressed. 12. $,- 11. l?. 1:. Co. v. Com'rs. of Alamance, 212. 

3. A tax levied professedly and improperly for one purpose can be 
collected and applied to any other legitimate purpose. Long v. 
C'om'rs. of Ricl~mol~d, 2 i3 .  

4. County Commissioners have no power to assess additional taxes 
for previous years upon land on a subsequent increased valuation, 
after the taxes for such previous year.: have been paid, Si~d t l~r th  
v. Rrittain, 435. 

G The understatement of the area of a tract of land by the person 
listing it for taxation even if it be fraudulent, does not warrant 
the County Commissioners in going back andlevying taxes upon 
the difference between the listed and actual area, after the pay- 
rnent of the taxes originally levied. I b i d ,  



See COUNTY COJI~SSIONEHS, 3, 6. 
SALE FOR TAXES, 1.  
TOWNS AND CIWES, 11, 13, 14. 

TESANT AND TENANCY. 

See LAXDLORD AND TENAXT. 

TESDER. 

See LIMITATTOXS, 2. 

TORT. 

t e e  JUSTICES OF TXE PEACE, 1. 

TOWh'S AS11 CITIES. 

The violation of a Town ordinance, even in the presence of a po- 
liceman, does not necessarily give him a right to arrest the oKe11- 
der. S f n t e  v. Belk, 10. 

In such cases, if the policeman is not known to be an officer, re- 
sistance withont the use of excessive violence is justifiable. Ibid. 

The Superior Court has no original jurisdiction to try indictments 
for violation of town ordinances, and the Act of lS;i, Chapter 
195, does not confer jurisdiction. Btcrle v. I r l~ i ie ,  15. 

Town authorities have the power to execute the police laws adop- 
ted for the government thereof. 16id. 

In an indictmeut for misdemeanor for violatilig a town ordinance, 
which affixes a penalty of ten dollars fine or ten days imprison- 
ment ; IIeld, that the Superior Court has no jurisdiction. Stu te  
v. T h ~ e a d g i l l ,  17. 

An amended town charter of 1874, which recites that there was a 
charter of 182,j. is no evidence of the  powers gl anted in the first 
charter. Ibitl. 

Tile Act of the General Aisselnbly, (1,awa 1871-'2, cli. 193,) es- 
tablishing Special Courts in citieb and townq, is con~tit~itionnl. 
Y'otcl~ of Was7ii1ryfo~t v. II(1mirtonc1, 33. 

Xunicipal ordinances and by-lam must be in harmony with the 
general laws of the State, and whenevrr they come in conflict 
tvith suchgeneral laws, must give away. T l / e ~ , ~ J o r e ,  where .zu 
act is a criminal oft'ence indictable in the Superior Courts, an or- 
dinance of rt city or town, making such act a criminal offence 
pui~ishable by fine or imprisonment, is void. l b t d .  
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The expense of extending streets is of the class of necessary ex- 
penses of a City or Towu, of which the corporate authorities are 
the sole judges. J70wy v. Town of Hei~dersorl, 420. 

Under the provisions of the charter of the Town of Henderson 
(Private Laws, 1868-'9, ch. 79, 5 22,) the Town can incur no 
debt without the authority of the General Assembly previously 
obtained. Ibid. 

A judgment regularly obtained against a Nunicipal Corporation 
can not be impeached in an action brought by citizens and tax- 
payers to restrain the Corporation from collecting a tax levied to 
pay the judgment, there being no suggestion of fraud. lbid. 

In such case the plaintiffs should have iuterpleaded in the origi- 
nal proceedings and alleged the waut of authority in the Corpo- 
ration to  co~t rac t  the debt, upon M ilich judguuent was obtainecl. 
1 bid. 

While the Constitutitm fixes no limit to the amowzt of taxation 
which a City or Town may impose, it  does require that t l ~ e  rate 
of taxation shall be i~niform on all property and that the propor- 
tion fixed between the tax on property and on polls shall be pb- 
served. Ibid. 

A tax levied by a town on the 24th May, 1876, "on each $100 of 
merchandise purchased for twelve months prior to  the 1st May, 
1876 " is retroactive and forbidden by Art. 1, 5 32, of the Con- 
stitution. Ibid. 

TOWN ORDINANCES. 

See TOWNS AND CITIES. 

TRIAL. 

1. In  criminal trials nothing shall be done to the prejudice of the de- 
feridant without his presence ; though the rule may be relaxed in 
trials for misdemeanors, by the conselit of the defendant. State 
v. Epps, 55. 

2. I n  a trial for murder, where the jury fail to agree and the Judge 
continued the term of the court from Saturday of the second 
week to the following Monday, when a verdict was rendered ; 
Held, not to be error. State v. Taylol; 64. 

3. The provisions of ch. 33, § 108, of Battle's Revisal, are not in 
conflict with Article IV, see. 12 of the Constition. Ibid. 

See VERDICT, 1. 
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TRTJSTS A N D  TKIJ- TEES. 

1. Where A, by arraiigemcnt between them, bought B's land at  ex- 
ecution sale ancl took the title to himself agreeing that he would 
reconvey to B upon payment of the amount of his bid and also a 
certain debt due to A as guardian ; and afterwards B makes a 
paynlent to A anclis induced by misrepresentation and fraud on 
the part of A, to take A's bond to make title to the land to B's 
wife on payment of $700 ; Held, that the relation of trustee and 
cestui gue ti-ust was established by the original agreement and 
the latter bargain was void, and that B waq entitled to an account 
to ascertain what balance if any was due to A. Vestal v. Sloan, 
127. 

2. A grantee of a, trustee who holds only the legal title to land 
stands in the shoes of the trustee. Stit7~ v. Lookabill, 465. 

3. In  anactjon by such grantee against the person entitled to  the 
equitable estate who is in possession, for the recovery of the land; 
field, that the plaintiff is not entitled to recover. l b i d .  

4. Where a Bank, in whose hands is a trust fund, participatcs with 
the trustee in a misapplication of the- fund ; Held, that the Bank 
is liable to the cestxi que trust for say loss thereby incurred. 
Bank of Gree~~s6o1-o v. Clapp, 482. 

See BANKS, 4, 5. 
PAR I IES, S, 9. 10. 
V E N ~ R  AND VENDEE, 2. 

See STATUTE, 1, 2. 

USURY. 

1. An agreement to pay interest upon a note "at the rate of six per 
cent. per annum to be compounded annually" renders the con- 
tract usurious. Cox v. Brookshire, 314. 

2. In  the trial of an actionwhen the defendant pleads usury it is in- 
competent to prove that the plaintiff has theretofore been sued 
for the penalty prescribed in the statute against usury. lb id .  

See CONTRACT, 8. 
SURETY AND PRINCIPAL, 1, 2 

VARIANCE. 
See LARCENY, 3. 
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VENDOR AND VENDEE. 

1. Theinterest ir, real e ~ t a t e  ofa vendee under a contract of sale, is 
an equitable estate and capable of assignment or mortgage. 
Hank of Greensboro v. Clc~pp, 483 

2. When the vendee has conveyed such interest by deed of trust aud 
also by  a posterior mortgage, the mortgagee has an equity to be 
re-imbursed such portion of the purchase money unpaid by  the 
rendee as  he may pay to perfect the legal title lo the premises. 
lbid. 

VEN. EX. 

See PROCESS, 1, 2. 

VERDICT. 

The verdict of a jury must be recorded substantially as rendered. 
Wate v. Wincroft, 38. 

See PRACTICE, 22. 

WARRANTY. 

1. The measure of damages i n  an action for breach of a covenant for 
quiet e~ljoyment, is the amount of the purchase money. When 
nothing is paid as the price of the land, the damages are nominal. 
West v. Test, 45. 

2. Therefore, where A purchased land from B and borrowed part of 
the purchase money from C who took a deed with general war- 
ranty from I3 in trust to secure he payment of the sum loaned 
A ; and thereafter A p a ~ d  the same to  C' and took from him a 
deed w ~ t h  general w ~ r r a u t y  ; and afterward? A is evicted by  title 
paramount and brings an action against C for damages ; Held. 
that A is entitled to recover only nominal damages. 16icl. 

WILLS. 

I .  Where A die? leaving a lait  will and testament, appointing X and 
C his Executors, "with discretionary powers to settle my estate 
rts they judge b e s ~  for the interests of my heirs at  law ;" Held, 
that the Executors have no power to sell the lands of the testa- 
tor. Skinner v. Wood, 109. 

2. To confer a power to sell land under a will, plain and express 
words are necessary; or the power must be implied by the irnpo- 
sition of duties on the Exccutor, which cannot he performed ex- 
cept by a sale. Ibid.  
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3. Where a testator by will gave to certain persons pecuniary lega- 
cies out of an ascertained fund, and gave the res~due of the fund 
to another and it became necessary to apply a portion of the fund 
to the payment of debts ; Held, that all the legacies should abate 
ratably. Alsop v. Bowers, 168. 

WITNESS.. 

1. The mother of a child, her husband the alleged father being dead, 
is a competent witness upon the question of legitimacy. Warlick 
v. White, 175. 

2. In  a trial for fornication and adultery, a former defendant as to 
whom a nolle p ~ o s e p i i  has been entered is a competent witness 
against the other defendant. State v. Phipps, 203. 

3. A witness ic a criminal action has no claim upon the County, 
until the liability of the County for the costs is passed upon by 
the Court. Yomg v. Com'rs of Buncombe, 316. 


